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AH  ACT  TO  PRESCRIBE  THE  RULES  FOR  THE  CONSTRUa 
TION  OF  THE  CONSOLn>ATED  LAWS  AND  CODE 
AMENDMENTS. 

Reported  to  the  Legislature  under  and  in  pursuance  to  the 
provUions  of  chapter  six  hundred  and  sixty -four  of  the  laws  of 
nineteen  hundred  and  four.  (Laws  of  1909,  chap.  690.  In  effect 
May  29,  1909.) 

The  People  of  the  State  of  Veui  York,  represented  in  Senate 
and  Aaaemhly,  do  enact  as  follows: 

Section  1.  In  construing  the  consolidated  laws  and  the  amend- 
ments to  the  code  of  civil  procedure  and  the  code  of  criminal 
procedure  reported  to  the  legislature  by  the  board  of  statutory 
consolidation  constituted  under  the  provisions  of  chapter  six 
hundred  and  sixty-four,  of  the  laws  of  nineteen  hundred  and 
four,  entitled  ''  An  act  to  provide  for  the  consolidation  of  the 
statutes  of  the  state,"  and  enacted  by  the  legislature  of  nine- 
teen hundred  and  nine,  and  in^  construing  the  act  amendatory 
thereof,  known  as  chapter  two  hundred  and  forty  of  the  laws 
of  nineteen  hundred  and  nine,  for  the  purpose  of  determining 
the  effect  of  any  of  the  provisions  or  sections  thereof  on  any 
other  provision  or  section  thereof,  or  on  any  special  law  thereto- 
fore enacted,  the  several  provisions  and  sections  of  such  laws  and 
code  amendments  and  said  act  amendatory  thereof  shall  not  be 
considered  as  having  been  enacted  or  re-enacted  by  the  legislature 
at  the  time  of  the  passage  of  the  consolidated  laws  or  such  code 
amendments  or  said  act  amendatory  thereof  but  as  having  been 
enacted  as  of  the  various  times  when  such  provisions  and  sections 
firrit  became  laws  by  any  earlier  statutes,  provided,  however,  that 
when  any  provision  of  law  after  its  first  enactment  by  the  legis- 
lature has  been  amended  or  re-enacted,  then  for  the  purpose  of 
its  construction  for  the  determination  of  its  effect  on  other 
ejections  or  provisions  of  the  consolidated  laws,  it  shall  be  con- 
sidered as  having  been  enacted  at  the  date  of  such  amendment  or 
re-enactment.  If  in  any  such  consolidated  law  and  such  amend- 
ments to  the  code  of  civil  procedure  and  the  code  of  criminal  pro- 
cedure as  enacted  by  the  legislature  of  nineteen  hundred  and  nine 
or  said  act  amendatory  thereof  there  shall  have  been  incorporated 
any  provisions  of  law  that  have  heretofore  been  superseded  or 
impliedly  repealed,  the  incorporation  of  any  such  provisions  shall 
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AN  ACT  TO   PRESCRIBE  RULES 

not  be  construed  as  a  legislative  intent  to  revive  such  auperseded 
or  repealed  provisions,  nor  shall  such  incorporation  in  such  con- 
solidated laws  be  construed  to  indicate  any  legislative  determina- 
tion that  such  provisions  had  not  been  theretofore  so  superseded 
or  repealed.  The  true  purpose  and  intent  of  this  act  is  to  pre- 
scribe that  the  statute  law  of  the  state,  so  far  as  it  has  been 
reproduced  in  such  consolidated  laws  and  in  such  amendments 
to  the  code  of  civil  procedure  and  the  code  of  criminal  procedure, 
and  in  said  chapter  two  hundred  and  forty  of  the  laws  of  nineteen 
hundred  and  nine,  and  all  special  laws  in  force  at  the  time  of 
the  enactment  of  such  consolidated  laws,  shall  be  of  the  same 
force  and  effect  as  they  were  before  the  enactment  of  such  con- 
solidated laws  or  code  amendments  or  said  act  amendatory 
thereof* 
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IIOTE  SUBMITTED  BY  BOAIU)  OF  STATUTORY  CONSOLI 
DATIdN  ni  ITS  RSPORT  RELATIVE  TO  CODS  OP  CIVU 
PROCEDURE  AMEKDHEIITS. 

The  board  was  authorised  by  the  statute  creating  it  to  report 
for  enactment  such  amendments  as  it  might  deem  proper  and 
neeessary  to  condense  and  simplify  the  existing  practice  tend  to 
adapt  the  procedure  in  the  courts  to  existing  conditions.  An 
exhaustive  study  Mras  made  of  the  Code  of  Civil  Procedure  by 
the  board  pursuant  to  the  statute  and  an  elaborate  tentative 
rearrangement  of  the  Code  provisions  was  made.  This  prelim- 
inary study  grouped  related  practice  prnvisions  together  accord- 
ing to  the  steps  in  the  progress  of  litigation  from  its  commence- 
ment to  its  termination  and  id  embraced  in  three  large  printed 
volumes  not  submitted  with  the  report  of  the  board  to  the 
Legislature.  It  will  be  available  however  when  the  actual 
revision  of  the  civil  practice  in  the  courts  is  undertaken  and 
will  serve  as  a  basis  for  subsequent  work  on  this  important 
subject. 

The  preparation  of  the  consolidated  laws  and  the  treatment  of 
the  Code  of  Civil  Procedure  was  carried  along  side  by  side,  and 
the  cousolidtited  laws  as  presented  have  been  prepared  so  that 
there  will  be  no  necessity  for  a  rearrangement  of  them  should 
a  revision  of  the  Code  of  Civil  Procedure  be  undertaken  in  the 
future.  It  was  considered  that  the  primary  duty  of  the  board 
was  to  complete  the  consolidated  laws,  and  should  time  permit 
prepare  a  revision  of  the  civil  practice.  With  the  progress  of 
the  work  it  beeatue  evident  more  and  more  that  a  revision  of 
the  Code  of  Civil  Procedure  could  best  be  accomplished  unin- 
cumbered with  the  work  of  the  consolidation  of  the  substantive 
statutes.  So  delicate  and  di&ult  a  task  is'  that  of  revising 
the  present  civil  practice  of  the  state,  which  has  been  in  use 
for  over  thirty  years,  that  it  was  deemed  the  part  of  wisdom 
to  leave  this  work  as  a  separate  and  independent  task  when  the 
attention  of  those  intrusted  Tilth  it  would  not  be  diverted  or 
divided  bv  the  consideration  of  other  matters.  After  a  thorough 
examination  of  the  whole  subject  and  after  due  cohsideration 
of  all  of  the  phases  of  Code  revision,  it  was  deemed  advisable 
at  this  time  not  to  attempt  a  revision  of  the  practice,  but 
merely  to  remove  substantive  provisions  and  to  this  extent  to 
prepare  the  way  for  actual  revision. 

The  substantive  provisions  removed  from  the  Code  of  Civil 
Procedure  by  the  board  have  been  distributed  in  various  consoli- 
dated laws,  but  chiefly  arranged  in  a  new  law  known  as  the 
Judiciary  Law,  embracing  matters  relating  to  courts  and  officers 
thereof,  including  such  subjects  as  jurors  so  far  as  relates  to  the 
selection  of  jurors  for  a  term  of  court,  court  clerks,  court 
stenographers,  attendants,  messengers,  criers,  interpreters,  report- 
ers and  attorneys  and  counselors.  A  few  sections  have  been 
inserted  in  the  Civil  Rights  Law.  Various  proceedings  have 
U*en  incorporated  in  the  Debtor  and  Creditor  Law.  There  ex- 
isted in  the  session  laws  the  statute  relating  to  general  assign- 
menta  for  the  benefit  of  creditors.     This  statute  was  assigned 
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to  the  proposed  Debtor  and  Creditor  Law.  It  was  deemed  best 
to  consolidate  with  this  statute  certain  proceedings  in  the  Code 
of  Civil  Procedure  relating  to  debtor  and  creditor.  Thus  there 
haa  been  inserted  from  the  Code  the  article  relating  to  insolvent's 
discharge  from  debts,  insolvent's  exemption  from  arrest  and  im- 
prisonment, judgment  debtor's  discharge  from  imprisonment  and 
matters  of  a  similar  character.  The  provisions  of  the  Code  of 
Civil  Procedure  relating  to  the  distribution  of  personal  property 
have  been  included  in  an  article  in  the  Decedent  Estate  Law 
with  the  provisions  of  the  Real  Property  Law  relating  to  the 
descent  of  real  property.  Some  matters  relating  to  executors, 
administrators  and  testamentary  trustees  in  the  revised  statutes 
and  session  laws  have  been  included  under  an  article  in  this 
law.  There  are  many  matters  of  a  substantive  character  relat- 
ing to  executors,  administrators  and  testamentary  trustees  which 
might,  upon  a  revision  of  the  Code  of  Civil  Procedure,  be  in- 
cluded in  the  Decedent  Estate  Law.  Most  of  these  are  to  be 
found  in  the  surrogate's  court  practice  which  it  has  been  deemed 
best,  for  the  present,  not  to  disturb  but  ratlier  to  leave  until 
such  time  as  the  practice  in  the  surrogate's  court  shall  be  revised. 
The  General  Corporation  Law  contains  some  proceedings  from  the 
Code  of  Civil  Procedure.  These  have  been  removed  to  the 
General  Corporation  Law  for  the  purpose  of  making  that  law 
as  complete  as  possible.  Thus  there  have  been  included  in  the 
General  Corporation  Law  from  the  Code  of  Civil  Procedure 
provisions  relating  to  change  of  name,  sale  of  corporate  real 
property,  judicial  supervision  of  corporations  and  of  the  officers 
and  members  thereof,  actions  for  sequestration,  actions  for  dis- 
solution, actions  to  enforce  the  individual  liability  of  officers 
and  members  of  corporations,  actions  to  annul  corporations,  pro- 
ceedings for  voluntary  dissolution  of  corporations  and  provisions 
relating  to  two  or  more  of  the  foregoing  proceedings  or  actions. 
These  have  been  brought  together  in  the  General  Corporation 
Law  with  like  provisions  of  a  substantive  character  as  were 
found  in  the  session  laws,  such,  for  instance,  as  the  provisions 
relating  to  the  powers,  duties  and  liabilities  of  receivers  ot 
corporations. 

The  amendatory  act  herewith  presented  was  made  necessary 
by  the  removal  from  the  Code  of  the  substantive  provisions 
above  mentioned.  The  amendatory  act  does  not  disturb  the 
numbering  of  the  sections  remaining  in  the  Code  and  the  table 
at  the  end  of  the  proposed  act  Hhows  readily  the  distribution  of 
the  sections  eliminated.  This  treatment  will  not  disturb  for  the 
present  the  civil  practice  and  at  the  same  time  will  remove  from 
the  Code  substantive  provisions  and  thus  prepare  the  way  for 
an  actual  revision  of  the  practice. 

Bespectfullv, 

ADOLPH  J.  RODENBECK, 

Chairman^ 

WILLIAM  B.  HORNBLOWER. 

JOHN  G.  MILBURN, 

ADELBERT  MOOT, 

Board  of  Statutory  Conaolidatiot^ 
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95,  pt.  transf'ed  to      2512  432^    subd.    2,    pt 

96,  pt.  transf'ed  to      2512  transferred  to  931-;. 


■  1 


Sections  Added,  Amended  ob  Hepealed  bt  Laws  or  1.90S,  Other- 
wise Than  by  the  Consolidated  Laws. 

§  140 ch;  240   i  1300  cK  416 

141  ch.  24C     1325 .,,   ch.  418 

266 ch.  586     1538  ch.  428 

333  ch.  387     1902  ch.  221 

438,  aubd.  1 ch.  492     1943  ch.  310 

798  ch.  423    2417,  repealed ch.  417 

803  ch.  178     2513  ch.  276 

93M,  added ch.  425    2537 eh.  246 

961  cK  240    2662 oh.  184 

976 ch.  493     2750  oh.  183 

10o#  ch.  240    2822 ch.  231 


TABLE  2 

P*repared  by  the  Board  of  Statutory  Consolidation  with  notes  by  editon  of 

Paison's  Code.] 

SHOWIXG  DISTRIBUTION  OF  SECTIONS  OF  THE  CODE  Of 
CIVIL  PROCEDURE  IK  THE  CONSOLIDATED  LAWS, 
ARRANGED  NUMERICALLY 

Where  it  appears  that  a  part  only  of  a  seetion  is  distributed 
the  remainder  is  left  in  the  Code. 


GODB 


Section 


2 
3 
d 

8 
8 

0 

10 
11 

12 
13 
14 
15 
10 


18 
10 
20 

21 
•27 

28 
•30 

31 


CONBOUDATEO  LaW 


Law 


Section 


Subject 


jii(iiciary>  •  •  • « •  a« •••••••••• 

Judiciary 8 

Judiciary 4 

Judiciary 5 

Judiciary 750 


Judiciary 751. 

Judiciary 751. 

Judiciary 752. 

JudicUry 754. 

Penal 602. 

Judiciary 763. 

CivU  Rights. .. .  20.. 

CIvU  RishU....  21.. 


•17        Judiciary 03,04. 


Judiciary 52,  05 

Judiciary 154,103 

County 240  1 

Bute  Finance. .  46    /    

Judiciary 87 

pt  Judiciary 28.  158,  104. . 

County 246 

Judiciary 20, 

County 42 

Greater  New 
Yorlc  Charter  62 


I 


Oourta  of  record. 
Courta  not  of  record. 
Sittings  of  courts  to  be  public. 
Sitting  of  courts  on  Sunday. 
Punishment    for    crlminu    coil" 

temptA. 
Punishment    for    criminal    con* 

tempts. 
Contempts  in  view  of  court. 
Commitment    for    criminal    coift' 

tempts. 
Punishment  for  civil  contempts. 
Indictment  for  contempt. 
Contempts  punishable  civilly. 
Imprisonment  for  costs. 
Imprisonment  for  nonpayment  of 

money  on  judgment  or  contracu 
Appellate  division;  rules  of  prgo^ 

Publication  d  rules. 
Printing  court  calendars. 

Expense  of  court  calendanu 

Destruction  of  certain  papeK 
Court  seals. 
County  sealM. 
Court  seals. 

Neoessartes  for  court  terms. 


17.  The  portion  of  section  17  reading."  The  convention  shall  have  power 
to  appoint  and  remove  a  reporter  *'  Is  omitted  as  covered  by  Judiciary  Law. 
qectfon  00.  The  portion  or  section  17  relating  to  seals  has  been  omitted 
because  the  subject  is  now  covered  by  Judiciary  Law,  section  328,  which 
continues  the  seals  of  an  courts  of  record,  and  section  820,  whicb  provides 
for  replacing  seals  when  lost  or  destroived. 

27.  The  part  relating  to  surrogate  is  reneated  by  act  amending  Code  o< 
Civil  Procedure  generally.    See  Code  Civil  Procedure,  section  2507. 

30.  The  provisloa  for  the  expense  of  seals  of  surrogates'  eourta  hat  been 
omitted  from  Jttdldary  Law,  sectiop  20,  because  superseded  by  Oouniy  Lawi 
section  ^"     "^ 


TABLE  2 


COOB 


Section 


CONSOLIDATEr  IiAW 


Law  \      Section 


Subject 


32  Penal 1700 Liquors  not  to  be  sold  In  ooort* 

bouse. 

33  Penal...   .,...  1790 Penalty  for  selling  Hquors  in  oourt- 

house. 

34  pt.  Judiciary 7,  534.  540. . .   Adjournment  of  terms. 

35  Judiciary 6 Adlournment  of  terms. 

3d         Judiciary 6 Adjournment  of  terms. 

*38         Judiciary 8 Place  of  holding  term. 

*^'        SUt'^^n«: ;  46  } ™"«  appointment  of  term. 

40  Judiciary 9 Place  of  holding  court  of  record. 

41  pt.  Judiciary 10 Adjournment  of  actual  session. 

42  Judiciary 11 Holding  court  in  New  York. 

43  Judiciary 12 Changing  place  of  court  outside 

New  York. 

46  Judiciary 15,  22 Judge  not  to  act  in  certain  cases. 

47  Judiciary 20 Judge  must  not  be  interested  in 

costs. 

48  Judiciary 16 Judge  not  disqualified  because  a 

taxpayer. 

49  Judiciary 17,  21,  471. . .  Judge  prohibited  from  practicing. 

60        Judiciary 18,  471 Practice  by  judge  or  his  partner. 

*51         Judiciary 19 Judge  prohibited  from  taking  cer- 

54         Executive 29  \ f  Certificate    of   Judge's   age   and 

Judiciary 23  j  \     service. 

56        Judiciary 53,  56,  88, 

460-465, 467.  Examination  and  admission  of  at- 
torneys. 

jffiiry':::::  «} Rule«  for  »dral»Ion. 

68  Judiciary 53 Exemptions  of  graduates  ot  law 

schools. 

59  Judiciary 264,  466 Attorney's  oath  and  certificate. 

60  pt.  Judiciary 470 Attorneys  residing     in    adjoining 

states 

61  Judiciary 250 Oerks  not  to  practice. 

62  Judiciary 473 Court  officers  not  to  practice. 

63  Penal 271 None  but  attorneys  to  practice  in 

New  York  citv 

•64         Penal 272,  1877 Penalty    for    practicing    in    New 

York  contrary  to  last  section. 

66  Judiciary 474,  475 Compensation  of  attorneys. 

67  Judiciary 88,  477 Suspension  from  practice. 

♦68        Judiciary 88,  476 Suspension  of  attorney,  notice. 

69  Judiciary 478 Removal  effective  in  all  courts. 

70  Penal 273 Punishment  of  attorney  for  deceit. 


67 


38.  This  section  has  not  been  expressly  repealed,  but  has  been  embodied 
In  the  Judiciary  Law,  section  8. 

39.  Only  paitly  repealed.  Balance  oit  section  not  expressly  repealed,  but 
embodied  in  Judiciary  Law,  section  8. 

51.  This  section  not  expressly  repealed  by  Judiciary  Law,  but  has  beea 
embodied  In  section  19  thereof. 

94.  See  Penal  Law,  section  1876,  instead  of  section  1877. 

68.  Only  partly  lepealed  by  Judiciary  Law:  but  see  Judidary  Law, 
iBctiona  88  and  476,  which  embody  the  whole  of  this  section.-^ED. 
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Cobs 


flection 


GomouDATBD  Law 


Law 


Section 


Bubjeel 


71 

72 

73 
74 

75 

76 
77 
78 

79 

80 

81 
82 

♦83  pt. 

84 

85 

84} 
87 
88 

•89 


90 
91 

92 
93 
94 


•95  pt. 
•96 

•97 

96 


Penil. 


Judidary. 
Penal . . . . 
Penal.... 


278, 

479. 
274, 
274. 


Penal 274. 


Penal. 
Penal. 
Penal, 

Penal, 

Penal 


275. 
276, 
278. 

278. 

278. 


Penal . . . . 
Judiciary . 


Judiciary 

Judiciary 

Judldary 


279 

290,  291.  293, 

294 
14,    24,"  296^ 

297. 301 .. . 
292,  298,  299, 

302 

300 


Judiciary. 
Judiciary. 
County. . . 


303, 
304. 
12., 


County 

Judiciary 


Judiciary. 
Judiciary. 


Judiciary 

Judidary 

Judidaiy 


170 

101,  150.  159, 
264.  280,  281 

251 

169.  199,  365, 

406 

80 

167,  200,  381, 
386 


Judidaiy 168,200. 


Judidary 


Judidaiy. 


Judidary. 


230,  349,  351, 
354 

160,  170,  201, 
231-233,279, 
403,  405. . . . 

343 


Punishment  for  wllftii  delay  ot 

action. 
Attorney  not  to  lend  name. 
Attorney  not  to  buy  claim8; 
Attorneys  prohibited  from  making 

certain  loans. 
Penalty  for  violation  of  last  two 

sections. 
Limitation  of  three  last  sections. 
Application  of  preceding;  bections. 
Partner  of  district  att0in::y  not  to 

defend  prosecutions. 
Attorney  not  to  defend  when  he 

has  been  public  prosecutor. 
Penalty  for  violation  of  last  two 

sections. 
Limitation  of  preceding  sections. 

Qualifications  of  stenographers. 

General  duties  of  stenographers. 

Presentation  of  stenographic  notes. 
Btenotoraphic  minutes  to  be  writ« 

ten  out. 
Furnishing  copies  of  proceedings. 
Assistant  stenographers. 
County     charge;     stenographersT 

compensation. 

[  Appellate  division  derks. 

Clerks  in  New  York  county. 

Criers  of  courts  of  record. 
Bheriff  or  constable  as  crier. 
Seals  of  former  courts. 

Interpreters  In  Kings  and  Queens 

counties. 
Attendants  in  Kings,  Queens  and 

Richmond  counties. 

Duties  of  attendants   In   Kings, 
Queens  and  Richmond  counties. 


Court  officers  In  certain  counties. 
Attendants  in  certain  counties. 


83.  All  except  fourth  sentence  repealed  by  Judidary  Law;  fourth  sentence 
repealed  by  act  amending  Code  of  Civil  Procedure  generaUy.  See  Code  Civil 
Procedure,  section  1323a. 

89.  See  County  Law.  section  169,  instead  of  section  170. 

95.  Part  relating  to  surrogate  is  repealed  by  act  amending  Code  of  Girl 
Procedure  generaUy.    See  Code  Civil  Frocedure,  section  2512. 

96-97.  See  also  Code  Uvll  Procedure,  section  2512.— £i>. 
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TABLB2 


CODB 


Section 


Coxf8oi|iDA.'nio  Law 


—     I    ^T" 


lAW 


Section 


flw^jftct 


09 

104 


Judiciary. 
Judiciary. 


106        Judiciary. 


•106 

♦107 

112 

113 

114 
116 

116 
117 


Penal.., 

MiUtary. 
County. . 
Priaoa,. 


Prisoa. 
Prifloa, 

3Mflon. 
Prifloa. 


119        Civil  Ri^ts.... 


190 

♦121 
122 
123 

124 

♦126 


♦126 
127  pt. 
128 
129 
130 

135 
136 
137 

143 

144 

146 

>  146 

147 

148 

169 


Priaon. 
County. 
Prison. 
Prison. 


Prison. 
Penal. 


Prison, 
Prison. 
Prison, 
Prison. 
Penal. 


Prison. 
Prison, 
Prison. 

Prison. 

Prison. 

Prison. 
Prison. 
Prison. 
Prison. 


Penal, 


.  407 Deputy  sheriff  must  attend  caurt, 

400 Sheittf  may  command  po.ver  ut 

county. 

401 Certification  of  persons  resisMns 

mandate. 

S601* Refusal  to  assist  sheiiff. 

821t Governor  may  order  out  militia. 

240 Support  of  poor  prisoners. 

340 Charges  by  shenfC  for  food  pro- 
hibited. 

841 . « Gratuities  to  sheriff  prohibited. 

842 Bates  of  charges  awnst  persona 

ftfTfisted 

843.  ....'•...  Prisoner  kept  in  house. 

844 Charges  for  rent  in  prison  pro- 
hibited. 

23 Privilege  of  officers  and  prisoners 

from  arrest. 

420 Jail  in  New  York  dty. 

90 County  jails. 

847 Either  or  several  jails  may  be  used* 

846 Civil  and  criminal  prisoners  to  be 

kept  separate. 

846 Hales   and   females   td   be   kept 

separate. 

1876 Violation   by   sheriff   of  certain 

provisions  relating  to  pris- 
oners 

848 Jail  physician. 

855 Removal  of  sick  prisoner. 

840 Sale  bf  liquor  in  Jail. 

350 Permit  to  bring  liquor  Into  Jail. 

1791.. Penalty  for  bringing  liquor  into 

Jail. 

851 Designation  when  Jail  unfit. 

852,  • Annulment  of  designation. 

853  •  • .......  Designation  of  Jail  in  contiguous 

county. 

864* Removal  of  prisoners  in  case  of 

fire. 

856,  .....•••  Certain  officers  may  make  designa- 
tion of  jails. 

857 JaU  liberties. 

858 Jail  liberties. 

859 Laying  out  Jail  liberties. 

860 Resolution  estoblishlng  Jail  liber* 

ties  to  be  Dosted. 

1839 Connivance  at  escape  by  sheriff. 


106.  Repealed  because  covered  by  Penal  Law,  section  1848. 

107.  Superseded  by  L.  1898,  ch.  212,  section  86^  which  was  likewise 
repealed  by  Military  Law  (L.  1909,  ch.  41). 

121.  See  also  County  Law,  section  183. 

125.  Partly  repealed  by  Penal  Law;  but  see  Penal  taw.  section  1 875. 
Instead  of  section  1876.    Section  1875  embodies  the  whole  of  this  section. 

126.  Kxoept  part  relating  to  countv  of  New  York  repealed  by  Prison  Law 
Vor  remainder  of  section  see  Greater  New  York  Charter.— £o. 
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182       Cwaqr** 


««.••< 


lis 

184 
18& 
188 

187 

188 

189 
193 

IS 

196 

•190 
200 
801 
202 
903 

•209 

210 
211 


195. Frooesdlngs  wban  nev  fberlS  a** 

suraee  office. 

Ooantjr 19$ Powers  of  former  shorlfT. 

County 195 : . .  Duties  of  former  sberlfT  when  new 

sheriff  assumes  office. 
Counlj •••  195 Former  sheriff  to  execute  instru- 
ment of  delivery. 
Former  sheriff  to  execute  certain 

process. 
Beturn  of  new  sheriff  to  certain 

orders. 
t*roceedins8  on  neglect  or  refusal 

of  former  sheriff. 
Person  performing  duties  of  sheriff. 


County 195. 

County 195. 

County 195. 


County 195 i'ersonp( 

Judiciary 51,  53 Court  /af  appeals;  rules. 

Judiciary. « . .  •  •  54...  • «. Court  of  appeals;  terms. 

Judidary 54. . . . '. Court  of  appeals;  terms 

Judiciary 57. ^uH  of  appeals;  appointment  of 

.  officers. 

Judiciary 62,  256 CourV  of  appeals;  derk. 

Judiciary 257,  258 Court  of  appeals;  deputy  cleric. 

Judiciary 257,  268 Court  of  appeals;  derk. 

Judiciary 58,  259,  262. .  Court  of  appeals;  fudges'  clerks. 

Sjdidafy: ; : ; : ;  U} court  of  appeals;  Judgee-ofBcea. 

Judidary!!.!..  800 State  reporter;  reporter  of  court 

of  ap  ec.!s. 

Judiciary 60,  61,  431. . ,  State  reporter;  duty. 

Judidary. .....  433 Publication  of  reports  of  court  of 

appeals. 

Executive 31    t  /Copyright  of  reports  of  court  of 

Judiciary 435  /••••••  \     appeals. 

Executive 33 Distribution  of  reports  of  court  of 

appeals. 
Judidary 432 •  • . .  Unreported  decisions  of  court  of 

appeals. 

Judidary 432 State  reporter;  expiration  of  term. 

Judidary 256, 434 Unreported  opinions  of  court  of 

appeals. 

Judidary 70 Appellate  division;  department;*. 

9»pt.  Judidary 71.72,77,81, 

83, 85»  90. .  Appellete  division;    organization, 

location  and  powers. 
Judidary 101.  106,  109, 

347 Appellate  division;  clerks,  attend- 
ants and  stenographers. 

^ttdldnry* 73 Appellate  diviuon;  revocation  of 

designations. 

Jttdldajy 72 Appellate  division,  designations  to 


812 

813 
214 

815 

216 

219 


331 


199.  The  words, "  and  the  trustees  must  assign  him  suitable  rooms  thereiik 
IT  thatpurpose.'*  %rd  covered  by  Public  Buildings  Law,  section  3. 
809.  This  section  repealed  by  Judiciary  Law,  because  covere4  by  Judidvi 


t8v,aflctlmi.48a*-^ 


3|f 


TABLE  2 


C  DB 


Section 


BuDJecC 


225 

226 


228 


Judiciary 78 AppeOate  (nyisfon;  terms. 

JuSSuuT* 79  I  I  Appelate  division;  M>polntni«it  of 

State  Finance: !  46  J \     ^"*- 

Judiciary 80 Appellate  division;  assoriite  jus- 
tice to  prefiide  In  certain  cases. 

220  pt.  Judiciary 148 Holding  special  and  trial  terms. 

230        Judidaiy. .....  81 Appellate  division;  Justices  neces- 
sary to  a  decision. 

•232        Judiciary 84,    96.   148- 

150,264...  Supreme  court;  appointment   of 
terms. 

S88        Executive 83    j  f  guprone  comt;  publication  of  ap- 

State  Finance. ,  46    J 1     Pointments. 

294        Judidary 79, 153 Extraordinary  terms  of  appeData 

division  and  supreme  court. 

286  pt.  Judldaiy 155 Supreme  court  justices  in   Erie 

county. 

287  Judidary 86 Deslcnation   of  trial   Justices  In 

certain  cases. 

238  Judiciary 152 Place  of  holding  special  and  trial 

terms. 

239  Dt.  Judidary 148.276.364. 

*r241J  404 Special  terms  at  chambers. 

242        Judiciary 89,  264,  342, 

402 Appellate  division:  officers  attend 

ing. 

Judidary 842,  402 Fees  of  officers  attending  term  of 

appellate  division. 
Judidary 90 Supreme  court  reporten  appoint- 
ment. 

Judidary 01 Supreme   court  reporter;   special 

meeting  for  appointment 

Judiciary 92,  264,  437. 

489-441. . .  Supreme  court  reporter:  duties. 

Judidary 442,443 Supreme  court  reporter:  pubUca- 

lion  of  reports. 

Judidary 264,438 Papers  for  use  of  supreme  court 

reporter. 


243 
244 

245 
246 
247 
248 
240 
250 


254 
255 


Executive 81. 82  \  f  Supreme  court  reporter?  copyright 

Judiciary. .....  444      /****(     of  reports. 

Judidary 445.........  Supreme  court  reporten  compen* 

sation. 

Judidary 161,  809,  316.  Stenographers  In  Kings  county. 

stenographer  in  Klni 

coun;y. 


Judidary......  812 Ai^tant  stenographer  in  Kings 


Judidary 161, 309 Stenographers  In  second  and  ninth 

,  districts:  appointment. 


232.  The  last  three  sentences  of  section  232,  relating  to  seals  for  the  appel- 
Cate  division,  have  been  omitted,  as  the  matter  is  covered  by  the  Judiciary 
Law,  section  28,  which  continues  the  seals  of  all  courts  of  record,  and  section 
29,  which  provides  for  repladng  seals  whpn  lost  or  destroyed. 

241.  This  section  was  actually  repealed  by  the  Judidary  Law,  section  800^ 
but  does  not  seem  to  have  been  transferred  to  the  Judidary  or  any  other  law. 
ProTliioiisot  this  section  probably  covered  by  Code  Civ.  Fro.,  lectloo  772,— Sii 
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257 


259 


Judidary. 
Judldaiy. 

Jodldaiy. 
Judidary. 


816 

161.  309.  313. 

818« ••••.••• 


104, 814. 


202        Judidary..., 
334         Penal 

..   102,163 

.,  1034 

855 pt.  Judidary.... 

356  County 

Judidary. . . . 

357  Judidary. . . . 
'358         County 

Judidary. . . . 
859        Judidary.... 

..  190,191 

..2401               f 

..  192/ t 

.  •  533,  541.  •  ■  • . 
..   12    I 

..   197/ 

..  196.  197.235, 
818, 319. . . 

•300  pt. 

361 
•432  pi. 


Judidary 

Judidary 

Gen.     Corpora- 
tion. 


198,  382-385. 
197,  818,  819. 
16 


450  pt.  Domestic  Rd»- 

tiona 

548         ClTil  Rights.... 
565         ayfl  Rights.... 

716  pC  General   Oorpo- 
ntioa 


51. 
23, 
24. 


Stoographers  In  second  and  ninth 

districts;  salaries. 
Stenographers  for  certain  Judicial 

districts:  appointment  and  sal* 

arles. 
Bteoographers  in  certain  .adldai 

districts:  payment  of  salaries. 
Btenograpners  in  certain  Judicial 

districts;  expenses. 
Temporary  stenographers, 
liisconduct  of  interpreters  in  New 

York  dty. 
Terms  of  county  court. 
Appointment  or  terms  of  county 

court. 
Jurors  for  county  court. 

County  court  stenographers. 

County  court  stenographers  in 
Kings  and  Queens  counties. 

County  court  interpreters  in 
Kings  county. 

County  court  stenographers  in 
certain  counties. 

Designation  by  foreign  corpora- 
tion of  person  upon  whom  to 
senre  papers. 

Married  woman's  property. 
Arrest  in  civil  proceeding. 
Privilege  from  arrest  of  officers  of 
courts. 


744 

746  pi. 
759  pt. 


860 
863 
864 


Oonnty. 

State  finance.  • 
Bftntring 

Banking. 

Penal 

OItO  Rights.... 
Civil  Rights.... 
avfl  Rights.... 


243 Certain  receivers  can  hold   real 

property. 
240  I  /Supervision  of  court  funds  by 

4      / \     state  comptroller. 

44 Depositories  of  court  funds  to  give 

bonds  and  pay  interest. 
45 Depositories  of  court  funds  to  keep 

books  of  account. 
1622 Swearing  falsely  in  any  fottn,  per- 


Wit 


25 Witness  exempt  fh>m  arrest. 

25,  26. .....  •  Certain  arrests  void. 

26 Liability  of  sheriff  for  making  ar- 
rest of  exempt  person. 


358w  This  section  only  partly  repealed  by  County  Law,  section  260  and 
ludidAiy  Law,  section  800;  but  the  whole  of  this  section  has  been  embodied 
In  County  Law.  section  12  and  Judidary  Law,  section  197. 

360.  Ivt  relating  to  surrogate  repealed  by  act  amending  Code  of  CIvO 
Frooeduie  generally.     See  Code  Civ.  Pro.,  section  2513a. 

432.  As  to  copy  of  designation  of  person  upon  whom  to  make  servfco.  ai 
eridenoe.  forroeny  a  part  of  subd.  2  of  this  section,  see  Code  Qv.  Pro.,  section 
taia,  whi:^  was  added  by  L.  1909,  ch.  65.— Eo. 
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CODB 


Section 


CONBOLIDATBD  LaW 


Law 


Section 


Subjed 


♦961  pt. 

977  pt. 

1007  pi, 

1027 
1028 
1029 

1030 
1031 
1032 

1033 
1034 

1035 
1036 

1037 

1038 

1039 


1040 

1041 


County 

Judiciary 

Penal 

Public  Offlcera. 
Judiciary. . .  •  • . 


161  ] 
255  I 
1875 


66 
83. 


Judiciary 805. 


Judiciary. 
Judiciary. 
Judiciary. 

Judiciary. 
Judiciary. 
Judiciary. 


502. 
502. 
503. 


546 

547,  548. 
550 


JudldarT. 
Judiciary. 


Judiciary. ..... 

Judiciaiy.k.... 


4Miv*  •  •  •     •  •  •  • 

590,  600,  680, 
687..;.... 

500 

501 


Judiciary. 
Judiciary. 
Judiciary. 


505 

508 

509-«18. 


Judiciary 506. 

Judlclanr 507. 

Code  Crlm.  Pro.  229. 


1043 

1043 
1044 
1045 

1046 

1047 
1048 
1049 

1060 
1051 


1052 
2053 

1054 
1055  pt. 


Judiciary 513,528,543, 

Judiciary 514 

Judiciary 26,  515 

Judiciary 516 

Judldary 517 


Judiciary 518-520. 

Judiciary 536 

Judiciary 504.*... 


Judldary 521.  522. 

Judldary 523 


Judldaiy 524. 

Judldary 525. 

Judldary 526. 

Judiciary 537. 


OfOcers  to  seudi  ffleif  and  make 

transcripts. 

Power  of  appellate  dlrlslon  as  to 

calendars. 
Apportionment  of  siaxogmpbtis' 

salaries. 
Qualiflcations  of  trial  Jurors. 
Qualifications  of  trial  jurors. 
Certain  public  officers  disqualified 

to  serve  as  Jurors. 
£:xemptlon  from  Jury  duty. 
Evidence  of  exer-.ption. 
Discharge,  when  not  qualified  or 

exempt. 
Persons  excused  from  terving. 

Certain  public  officials  disqualified 

Jury  lists. 

Names  to  be  taken  from  aaucea 

ment  rolls. 
Duplicate  jury  lists  to  be  mad« 

and  filed. 
County  clerk  to  make  and  depodt 

ballots. 
County  derk  to  destroy  old  ballots 

and  notify  town  derk  in  case  of 

failure  to  receive  jury  lists. 
Jurors  to  serve  three  years. 
Application  of  provisions  to  cities. 
Drawing  grand  Jurors  In  Albany 

county. 

Drawing  of  Jurors. 
Notice  of  drawing. 
Officers  to  attena  drawing; 
Officers  to  attend  on  adjouroed 

day. 
Certain    officers   required    to   be 

present  at  drawing. 
Mode  of  drawing. 
Sherirr  must  notify  Jurors. 
Jury  lists  must  be  furnisbed  appli- 
cants. 
Matter  of  keeping  Jurors'  names. 
Jurors  who  have  served  must  be 

drawn  again  when  other  lists 

exhausted. 
Third  Jury  box. 
Destruction  of  old  ballots  In  third 

box. 
Drawing  firom  third  box. 
Sherlfr  must  notify  Jurors  Drotd 

third  box. 


901.  See  Penal  Law.  section  1874,  instead  of  section  1875  — ^Ed. 
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OONaOUDATBD  LaW 


Law 


Sectloa 


Subject 


1056        Judidaiy 527 « •  Dmwlnfi^  of  additional  Jurors. 

1067        Judiciary 529,  530 Proceedings  on  drawing  additional 

Jurors. 

1058  Judiciary. : . . . .  513,  52S.  543, 

545.  565. . .  Drawing  of  additional  Jurors. 

1059  Judldary 531, 532,  538.  Additional   Jurors  drawn   during 

term. 

1060  Judldary 539,542 Attendance  of  Jurors  at  coiinty 

court. 

1061  Judldary 585 Powers  of  deputy  county  derk  as 

to  Jurors. 

1062  Judldary 590,  680 Application  of  provisions  to  New 

York  and  Kings  counties. 

1072  Judiciary. 551 Fine  of  Juror  for  nonat tendance. 

1073  Judldary 552,  553 Fine  of  Juror  for  nonattendance. 

1074  Judldary 554 Fine  for  nonattendance  at  trial 

term. 

1075  Judldary 555,  556 Duty  of  derk  and  sheriff. 

1076  Judldary 557 Proceedings    on   order   to    show 

cause. 

1077  Judldary 558 Discontinuance     of     proceedings 


1078        Judldary 590,  680 Apmication  of  provisions  to  New 


against  ddlnquent  Juror, 
pplication  of  provisions  t 
York  and  Kings  counties. 


1070        Judldary 598 Qualification  of  trial  Juror;  New 

York. 

1080  Judldary. 509. ........  Qualification  of  trial  Juror;  New 

York. 

1081  Judldary 635 Persons  exempt  in  New  York. 

1082  Judldary. .....  636 Evidence  of  exemption  in  New 

York. 

1083  Judldary 637 Duty  of  military  officers. 

1084  Judldary 549,  641-644.  Jury  year. 

1085  Judldary 680.  647 Jurors  excused  In  New  York. 

1086  Judldary 608,  616. 631.  Jurors  excused  In  New  York. 

1087  Judldary 632,  633 Duty  of  Juror  applying  to  be  ex- 

cused. 

1088  Judldary 645 Service  in  court  not  of  record  as 

an  excuse. 

1089  Judldary 634 Olerk  to  make  return  to  commit 

.  .  doner  after  term. 

1090  Jadldary. 591.692.595. 

601,688,640  Duty   of   commissioner   In   New 

1001        Judldary 508.  594. ....  Assistants  to  commissioner. 

1092        Judldary 602 Pobllc  officers  must  aid  commls- 

....  doner. 

•1093        Judldary W... SJxpenses  of  commissioner's  office. 

1004  Jadidary 597,  639 Prraaration  of  lists  of  Jurors  io 

_  _  New  York. 

1005  Judldary 608 Failure  to  testify  as  to  liability  tc 

serve. 

1006  Judldary. .....  604 Commissioner  to  return  the  lists 

to  county  derk. 

1093.  This  section  Is  omitted  because  superseded  by  L.  1901,  ch.  602, 
•WtlOQ  1. — Eo. 
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Cope 


lotion 


CONBOUDATED  LaW 


Law 


Section 


Subject 


1097 

1098 
1099 
1100 
HOI 

1102 


1103 

1104 

1105 
1106 
1107 

1108 

1109 
1110 
1111 
1112 
1113 
1117 
1118 

1119 
1120 


Judiciary 000,607. 


1122 
1123 
1124 

1125 
1126 

1127 
1128 
1129 
1130 
1131 

1132 

1133 


Judiciary 610, 

Judiciary 612, 

Judiciary 611. 

Judiciary 613. 

Judiciary 614. 


Judiciary 615,  617. 

Judiciary 618 


Judiciary 623 

Judiciary 619,  624. 625. 

Judiciary 628,  629 


Judiciary 621,  622,  626, 

627 

Judiciary 646,  649 

Judiciary 648. 

Judiciary 800* 

Judiciary 605,  609,  620. 

Judiciary 650-659 

Judiciary 660-663 

Judiciary 664 


Commissioner  to  make  and  depoitt 
ballots. 

Number  of  jurors  to  be  drawn. 

Officers  to  attend  drawing. 

Notice  of  drawing. 

Officers  attending  on  adjourned 
day. 

Jury  must  not  be  drawn  on  ad- 
journed day  unless  officers  at- 
tend. 

Mode  of  drawing  Jurors  in  New 
York. 

Drawing  wliere  term  consists  ol 
parts. 

Commissioner  to  notify  jurors. 

Commissioner  to  notify  Jurors. 

Proceedings  when  less  than  ma- 
jority of  persons  drawn  are 
notified. 


Judiciary 665-667. 

Penal 1232.... 


1121         Judiciary 596. 


Penal 1235. 

Penal 1235. 

Penal 1235. 

Penal 1233. 

Judiciary 686.. 


Judiciary 720 

Judiciary 721.  722. 

Judiciary 714,  715. 

Judiciary 716 

Judiciary 718,  719, 


Judiciary 681,  688-690. 

723 

Judiciary 682,683 


Drawing  of  additional  Juroxs. 

Fine  for  non-attendance. 

Arrest  for  failure  to  attend. 

Jurors  for  district  courts. 

Sheriff's  jury. 

Remitting  and  enforcing  jury  fines. 

Uncollected  fines. 

Commissioner  to  receive  fines  and 
account  therefor. 

Corporation  counsel  to  prosecute. 

Penalty  for  physician  giving  false 
certificate. 

Persons  re'iuired  to  fUmish  in- 
formation. 

Bribery  of  officer  by  Juror. 

Officer  accepting  bribes. 

Penalty  for  concealing  offer  to 
take  bribe. 

False  swearing,  perjury. 

Qualification  of  Jurors  in  Kings 
county. 

Exemption  in  Kings  county. 

Evidence  of  exemption. 

Jury  service. 

Jurors  excused. 

Return  by  clerk  after  adjourn- 
ment of  term. 

Selection  of  trial  Jurors. 
Commissioner  to  collect  fees  foi 
county. 


till.  This  section  Is  omitted  because  covered  by  Municipal  Court  act 
(L  1902,  ch.  580,  section  233). — Ed. 
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CODB 


Sectfon 


CONSOUOATBD  LaW 


Law 


Section 


Subject 


•1134 
1135 
1130 

1137 

1138 
1139 

1140 
1141 

1142 
1143 

1144 
1145 

1146 
1147 
1148 

1149 
1150 

•1151 

1152 
1153 
1154 

1155 
1156 
1157 

1158 

1159 

1160 
1161 
1162 

1190pt. 
1192 

1193 
1194 
1195 

1196 


Judiciary 

Judiciary 

Judiciary 

Judldaiy 

Judiciary 

Judiciary 

Judldary 

Judldary 

Judiciary 

Judiciary 

Judiciary 

Judiciary 

Judiciary 

Judiciary 

Judiciary 

Judiciary 

Judldary 

Judiciary 

Judiciary 

Judldary 

Judldary 

Judldary 

Judldary 

Judidary 

Penal 

Penal 

Penal 

Penal 

Judiciary 

CivilRighta.... 
Civil  Rishti. . . . 

Penal 

Penal 

Judidary 

Judldary 


800^ Expenses  of  commissioner. 

601,  692 Selection  of  jurors. 

693,  694 Commissioner    to   publish    notice 

of  list. 

695 Commissioner  to  prepare  list  and 

ftle  transcript. 

696,  698 Supplemental  lists. 

697 Commissioner  to  make  and  deposit 

ballots. 

699,  700 Officers  to  attend  drawing. 

701 Proceedings  preliminary  to  di aw- 
ing. 

702 Mode  of  drawing. 

703 Certificate  to  be  made  and  boxes 

sealed. 

704 Subsequent  drawings. 

705 Proceedings   when  first  box  ex* 

hausted. 

706,  709 Commissioner  to  notify  juror. 

7 10, 717, 726 .  Notification  of  Jurors. 

711 Commissioner  to  make  return  of 

jurors  notified. 

707,  712 Additional  jurors. 

708,  713 Jurors  in  certain  special  proceed- 

ings. 
26* Compensation  to  Judges  attending 

drawing. 

724 Fine  for  non-attendance. 

726 Arrest  for  non-attendance. 

727-729 Commissioner    to    notify    Jurors 

fined  to  appear . 

730,  731 Commis^oner  to  collect  jury  fines. 

732-735 Fines  not  collected  to  be  docketed. 

736 Discharge    of    lien    created    by 

docket. 
1234 Commissioner      omitting     name; 

felony.  • 

1234 Commissioner's       wilful    neglect; 

misdemeanor. 

1236 False  information:   misdemeanor. 

1232 Physician  giving  false  certificate. 

684,  685 Commissioner  to  report  and  pay 

over  money. 

12 Allen  not  entitled  to  spedal  Jury. 

14 Jurors  not   to  be  questioned  for 

verdicts. 

375 Penalty  when  Juror  takes  gift. 

377 Penalty  for  embracery. 

559 Fine  of  trial  juror  for  non-attend' 

ance  in  special  proceeding. 
560 ^  Fine  for  neglect  or  misconduct  of 

officer  in  charge  of  jury  from 

special  proceeding. 


1134.  This  section  is  omitted  because  superseded  by  L.  IV ')2,  ch.  564, 
section  6. 

1151. 
tbe  iMi 


The  first  sentence  of  this  section  is  omitted  h^Ksuse  superseded  by 
amendment  of  the  section. — Ed. 
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1107 

1198 

1109 
1206 

1268 

1273  pt. 

1737 
1738 

1739 

1740 

1741 
1761 


Judldaiy. 
Judiciary  c 


fi61. 
562, 


Judlcianr 

Dom.   Relationa 

Debtor  it  Cred'r 

Dom.  Helations 


563,  564. 
51 


150. 
51.. 


1783 
1786 
1787 
1788 

1789 

1790 

1791 

1792 
1793 

1794 
1795 

1796 
1797 


Lien. 
Lien, 

Lien 

Lien 


Lien 

Dom.  Helations 


206, 
207. 

208. 

209, 

210. 
8... 


1781  Gen.  Corp, 

1782  Gen.  Corp . 

1783  Gen.  Corp 

1784  Gen.  Corp, 


00. 

91. 
92. 


corpo- 


100. 


Gen.  Corp 

Gen.  Corp 

Gen.  Corp 

Gen.  Corp 


Gen.  Corp 
Gen.  Corp, 
Gen.  Corp. 


101 

102 

103 

104,  106. 


Gen.  Corp , 
Gen.  Corp 

Gen.  Corp 
Gen.  Corp 


105. 

109, 

110. 

111. 
112. 

113. 
114. 


Gen.  Corp 115. 


Gen.  Corp 130, 


X798        Gen.  Corp 


131 


1799  Gen.  Corp 132. 

1800  Gen.  Corp 133. 


NotioB  of  fine  la  q>ecial  proceed- 
Ins. 

Special  return  of  delinquency  and 
fine  to  county  court. 

Collection  or  remission  of  fine. 

Judgment  for  or  against  married 
woman. 

Discharge  of  l)ankrupt  from  Judg- 
ment. 

Confession  of  Judgment  by  mar- 
ried woman. 

Action  to  foreclose  lien  on  chattel. 

Warrant  to  seize  chattel  and  pro- 
ceedings thereupon. 

Judgment  In  action  to  foredose 
lien  on  cliattel. 

Action  to  foreclose  lien  on  chattel 
in  inferior  court. 

Application  of  sections. 

Marriage  after  divorce  for  lulul- 
tery. 

Action  against  officers  of 
ration  for  misconduct. 

Who  may  bring  such  an  action. 

VisitatOiial  power  over  corpora- 
tion. 

Action  by  Judgment-creditor  for 
sequestration. 

Action  to  dissolve  a  corporation. 

Action  to  dissolve  a  corporatioa. 

Temporary  injunction. 

Temporary  and  permanent  r»* 
cefver. 

Powers  and  duties  of  temporaxy 
receiver. 

Officers  and  stockholders  may  be 
made  parties. 

Separate  action  against  offlcen 
and  stockholders. 

Proceedings  in  such  actions.  . 

Distribution  of  property  by  Judg- 
ment. 

Recovery  of  stock  subscriptions. 

Liability  of  diief4or6  and  stock- 
holders. 

Construction  of  provision  relating 
to  dissolution  and  enforcement 
of  liability. 

Action  by  attorney-general  to 
annul  corpoiation  when  legisla- 
ture directs. 

Action  by  attorney -general  to 
annul  corporation  by  leave  of 
court. 

Notice  of  application  for  lM?f  to 
commence  action. 

Jury  trial 


sxU 
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CODB 


SecUon 


CONBOUDATED  LaW 


lAW 


Section 


Sat^Bd 


ISOl        Geo.  Corp, 


1802 
1803 
1804 

1805 
180Q 

1807 
1808 


Gen.  Corp, 
Gen.  Corp 
Gen.  Corp, 

Gen.  Corp, 
Gen.  Corp, 

GexL  Corp. 
Gen.  Corp , 


134. 

135. 
136. 
300. 

301. 
§02. 

303. 
304 


1800  pt.  Gen.  Corp .....  305 . 


1810 
1811 

1813  pt. 
1813  pt. 
1843 

1850 

1868 

1900 

1910 
1011 

1012 
1042 
1944 
1060  pt. 

1967 

1968 

2149 

2160 
2151 
2162 

2158 

2154 

2156 

21M 

057 


Gen.  Corp, 
Gen.  Corp , 


Gen.  Corp 

Gen.  Corp 

Deced.  Esute. . 

Deced.  Estate.. 

Deoed.  Estate. » 

Ten.  Property. 

Pers.  Property. 
Gen.  Business. . 

Pers.  Property. 
Debtor  A  Crcd'r 
Debtor  &  Cred'r 
County 

County 

County 

Debtor  A  Cred'r 

Debtor  A  Cred'r 
Debtor  ±  Cred'r 
Debtor  &  Cred't 

Debtor  db  Cred'r 

Debtor  A  Cred'r 

Debtor  k.  Cred'r 

Debtor  Jb  Cred'r 


306. 
307. 

308. 
309. 
101. 

102. 

28.. 

41.. 


41.. 
375. 


41 

230,  231, 
232,  233. 
201 


201, 
201, 
50., 


51. 
52. 
53. 

54. 

55. 
56. 

57. 


Debtor  A  Cred'r  58 


InJimctloQ  and  reoeiver  in  Onal 

judgment. 
Temporary  injunction. 
Filink  and  publishins  judgment. 
Certain     corporations     excepted 

from  certain  proviaions. 
Testimony  of  officers  and  agents. 
Injunction  staying  action  in  cer^ 

tain  cases. 
Proving  claims  of  creditors. 
Action  by  at  tori^y- general  against 

corporations  or  officers. 
Requisites  of  injunction  in  certain 

casos. 
Appointment  of  receivers. 
Judicial  suspension  or  removal  of 

officer  of  corporation. 
Application  of  last  tbree  sectionat 
^iisnomer  not  available. 
Liability  of  heirs  and  devisees  for 

deatii  of  decedent. 
Liability   of   heirs   and    devisees 

where  wilt  provides  for  debts. 
Action  by  child  bom  after  making 

a  will  or  by  subscribing  witness. 
Rights  of  transferee  of  claim  or 

demand. 
Transfer  of  claim. 
Transfer  of  cause  of  action  for 

usury. 
Assignment  of  Judgment. 
Compositions  by  joint  debtors. 
Compositions  by  joint  debtors. 
District  attorney  to  bring  action 

on  forfeit^  recognizance. 
District  .  attorney    to    pay    over 

certain  moneys  collected. 
District  attorney  to  render  certain 

account. 
Insolvent's    discharge;    who   may 

be  discharged. 
Insolvent's  discharge;  application. 
Insolvent's  discharge;  petition. 
Insolvent's  discharge;  consent  of 

creditors. 
Insolvent's  discharge;  consent  of 

representative  or  trustee. 
Insolvent's  discharge;  consent  of 

corporation. 
Insolvent's  disdiarge;  consent  of 

partnership. 
Insolvent's    discharge:    effect    of 

consent  where  petitioner  is  joini 

debtor. 
Insolvent's  discharge;  consent  Of 

purchaser  of  debt. 
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Ck)N80LIDATED  LaW 


Law 


Section 


Subject 


2158  Debtor  A  Cred*r  59 Insolvent's  dlscharse:  oonaentlnc 

creditor    must    relinquish    se- 
curity. 

2159  Debtor  A  Cred'r  60 Insolvent'e     discharge;     penalty 

when  creditor  swears  falsely. 

2160  Debtor  A  Cred'r  61 Insolvent's  discharge;  affidavit  ol 

consenting  creditor. 

2161  Debtor  &  Cred'r  62 Insolvent's     discharge;     non-resi- 

dent creditor  to  annex  accounts. 

2162  Debtor  A  Cred'r  63 Insolvent's  discharge;  petitioner's 

.  schedule. 

2163  Debtor  &  Cred'r  64 Insolvent's  discharge;  petitioner's 

affidavit. 

2164  Debtor  &  Cred'r  65 Insolvent's    discharge;    order    to 

show  cause. 

2165  Debtor  A,  Cred'r  66 Insolvent's  discharge;  publication 

and  service  of  order. 

2166  Debtor  &  Cred'r  67 Iniolvent's  discharge;  hearing. 

2167  Debtor  &  Cred'r  68 Insolvenrs      discharge;     puttins 

cause  on  calendar. 

2168  Debtor  A  Cred'r  69 Insolvent's  discharge;  filing  aped- 

flcations   and   demanding  Jury 
'  trial. 

2169  Debtor  &  Cred'r  70 Insolvent's     discharge;    opposing 

creditor  to  file  proofs. 

2170  Debtor  A  Cred'r  71 Insolvent's  discharge;  proceedings 

if  Jurors  do  not  agree. 

2171  Debtor  A  Cred'r  72 Insolvent's     discharge;    non-resi- 

dent wife. 

2172  *     Debtor  A  Cred'r  73 Insolvent's    discharge;    examina- 

tion of  insolvent. 

2173  Debtor  A  Cred'r  74 Insolvent's  discharge;  discharge. 

2174  Deotor  A  Cred'r  75 Insolvent's  discharge:  assignment. 

2175  Debtor  A  Cred'r  76 Insolvent's  discharge;  assignment. 

2176  Debtor  A  Cred'r  77 Insolvent's  discharge;  trustees, 

2177  Debtor  A  Cred'r  78 Insolvent's  discharge;  eAect  of  as- 

signment. 

2178  Debtor  A  Cred'r  79 Insolvent's  discharge;  discharge. 

2179  Debtor  A  Cred'r  80 Insolvent's    discharge;    order    to 

show   cause  where  trustee  re- 
fuses to  give  certificate. 

2180  Debtor  A  Cred'r  81 Insolvent's  discharge;  proceedings 

on  return  of  order. 

2181  Debtor  &  Cred'r  82 Insolvent's    discharge;    recording 

papers. 

2182  Debtor  A  Cred'r  83 Insolvent's    discharge;    effect    of 

discharge. 

2183  Debtor  &  Cred'r  84 Insolvent's    discharge;    effect    of 

discharge. 

9184        Debtor  ft  Cred'r  85 Insolvent's    discharge;    effect    of 

d  Ischarse 

2185  Debtor  A  Cred'r  86 Insolvent's      discharge;      release 

from  imprisonment. 

2186  Debtor  A  Cred'r  87 Insolvent's    discharge;    void   dis- 

cliarffG 

•187        Debtor  A  Cred'r  88 Insolvent's   discharge*,    Invalidity 

may  be  proved.  .^ 
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Law 


fiecUoQ 


Suhiect 


i 


2188  Debtor  4t  Cred*r  100 InsolTent's  exemption;  who  may 

be  exempted. 

2189  Debtor  &  Cred'r  101 Insolvent's  exemption;  petition. 

2190  Debtor  A  Cred'r  102 Insolvent's   exemption;    petition* 

2191  Debtor  &  Cred*r  103 Insolvent's    exemption;   petition- 

er's affidavit. 

2192  Debtor  &  Cred*r  104« . . , Insolvent's   exemption;  order  to 

show  cause. 

2193  Debtor  St  Cred*r  105.  • Insolvent's  exemption;  hearlns. 

2194  Debtor  A  Cred'r  106 Insolvent's     exemption;     asfii|:n- 

meat. 

2195  Debtor  d(  Cred'r  107 Insolvent's  exemption;  discharge. 

2196  Debtor  A  Cred'r  108 Insolvent's  exemption;  recording 

paDers 

2197  Debtor  A  Cred'r  109 Insolvent's  exemption;  release. 

2198  Debtor  A  Cred'r  110 Insolvent's  exemption;  debts  and 

demands  not  affected. 

2199  Debtor  &  Cred'r  111 Insolvent's  exemption;  void  die- 

2300         Debtor  A  Cred'r  120..., Judgment      debtor's      discharge, 

who  may  be  discharged. 

2201  Debtor  &  Cred'r  121. .  •  • Judgment  debtor's  discharge;  ap- 

pUcatloo. 

2202  Debtor  A  Cred'r  122 Judgment      debtor's     discharge, 

petition. 

2203  Debtor  A  Cred'r i  123 Judgment      debtor's      discharge, 

contents  of  petition. 

2204  Debtor  4  Cred'r  124 Judgment  debtor's  discharge;  afl9« 

davit  of  petitioner. 

2306         Debtor  &  Cred'r  125 Judgment      debtor's      discharge, 

notice  to  creditors. 

2206  Debtor  A  Cred'r  126 Judgment      debtor's      discharge; 

notice  when  service  cannot  oe 
made. 

2207  Debtor  A  Cred'r  127 Judgment      debtor's      discharge; 

notice  when  state  a  creditor. 

2208  Debtor  A  Cred'r  128 Judgment      debtor's      discharge; 

hearing. 

2209  Debtor  A  Cred'r  129 Judgment      debtor's      discharge; 

adjournment. 

2210  Debtor  &,  Cred'r  130 Judgment      debtor's      discharge; 

proceedings  on  adjournment. 

221 1  Debtor  A  Cred'r  131 Judgment  debtor's  discharge;  as- 

signment. 

2212  Debtor  A  Cred'r  133 Judgment      debtor's  discharge; 

discharge. 

t213         Debtor  A  Cred'r  133 Judgment      debtor's      discharge; 

petitioner's  property  still  liable. 

2214  D^tor  A  Cred'r  134 Judgment      debtor's      discharge; 

new  execution. 

2215  Debtor  A  Cred'r  135 Judgment      debtor's     discharge; 

trustee 
2316         Debtor  A  Cred'r  136 Judgment      debtor's      discharge; 

creditor  may  notify  debtor  to 
m^^        •.  .        -  ^    .  apply  for  discharge. 

3217         Debtor  A  Cred'r  137 Judgment      debtor's      discharge; 

failure  so  to  applj . 

^  zxv 
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CODB 


Section 
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lAW 


Section 


S218        Debtor  A  Cied'r  138. 


2219 
2220 
2221 
2222 
2223 
1224 


2226 
2227 
222d 


2230 
2206 
2267 
226S 
2260 

2270 
2271 
2272 
2273 
2274 

2275 
2276 
2277 
2278 


Prlaon ........  390. 

Prison 891. 

Prison 892. 

Prison 803. 

Prison 894. 

Prison 898. 


Prison. 
Prison. 
Prison. 


896. 
807, 
898. 


Prison 890 

Prison 400 

Prison 401 

Judiciary 754 

Judidaiy 755 

Judiciary 756.  • . . . 

Judiciary 757 

Judiciary •  758 

Judiciary 757 

Judiciary 759 

Judiciary 760-762. 

Judiciary 763..  •.. 


Judiciary 764. 

Judiciary 768. 

Judiciary 766. 

Judiciary 767. 


Judgment  debtor**  dischane; 
dlscliarge  of  debtors  to  state  or 
United  States. 

Oare  of  prisoner's  property;  ap« 
plication. 

Oare  of  prisoner's  property;  whe 
may  apply. 

Oare  of  prisoner's  property:  cred- 
itor must  relinquish  security. 

Care  of  prisoner's  property;  petl* 
tlon. 

Care  of  prisoner's  property;  oopy 
of  sentence  and  affidavit. 

Care  of  prisoner's  property;  pro- 
oeedinis  on  presentation  of 
papers. 

Care  of  prisoner's  propert/;  pro* 
ceedlngs  on  return  or  order. 

Care  of  prisoner's  property;  order 
appointing  trustee. 

Oare  of  prisoner's  property;  l^ 
movai  of  trustee. 

Oare  of  prisoner's  property;  dis- 
tribution of  property. 

Oare  of  prisoner's  property;  prop- 
erty to  be  dellverea  to  prisoner 
on  discharve. 

Care  of  prisoner's  property;  ap- 
plication of  article. 

Contempt  proceedings;  applica- 
tion. 

Contempt  proceedings;  summary 
punishment. 

Contempt  proceedings;  warrant 
without  notice. 

Contempt  proceedings*  order  to 
show  cause  or  warrant  to  at- 
tach. 

Contempt  proceedings;  notice  to 
delinquent  officer. 

Contempt  proceedings;  orders 
granted  out  of  court. 

Contempt  proceedings;  contempt 
ijefore  referee. 

Contempt  proceedings;  effect  of 
order  and  warrant. 

Contempt  proceedings;  affidavit 
and  warrant  to  be  served  on 
accused 

Contempt' proceedings;  undertak* 
ing. 

Contempt  proceedings;  execution 
of  warrant. 

Contempt  proceedings;  undertak* 
ing  for  discharge. 

Contempt  proceedings;  habeas 
corpus. 


zxvi 


TABLB2 


1 


Sttl 


St79        Judldary 768 Contempt  prooeedincR;  sheriff  to 

file  undertakins. 

JwUduy. 769 •  Contempt  proceedings;  Interroffa- 

toriea. 

JudlcUry 770 Contempt  prooeedlncs;  final  order 

directing  punishment. 

Judldery 771 Contempt  proceedings;  punish- 
ment on  return  of  nabeM 
oorpus. 

Judleurx 773 ••.  Contempt  proceedings;  punish- 
ment on  return  of  order  to 
diow  cause. 

Judlcierr 773 Contempt  proceedings;    amount 

of  fine. 

Judiciary 774 •  Contempt  proceedings;  length  of 

imprisonment. 

Judldary 775 Contempt  pfoceedings;  release  of 

offenaer. 

Judiciary 770.  ...•..••  Obntempt  proceedings;  Indictment 

of  offender. 

Judldeiy 777 Contempt  proceedings;  proceed- 
ings when  accused  does  not  ap- 
pear. 

lodidary 778 Contempt   proceedings;   proeecu- 

tkm  of  undertaking. 

Judldaiy 779 Contempt  proceedings:  prosecu- 
tion of  undertaking  in  name  of 
Deoole 

Jodldaiy 780 Contempt  proceedings;  sheriff  lia- 
ble for  taking  insufncient  sure- 
ties. 

Jndldaiy 781 Contempt  proceedings;  miscon- 
duct at  trial  term.       r^  -    . 

Jndldaxy 700 Collection   of   fine;   schedule   of 

fines  imposed. 

Judldary 701 Collection  of  fine;  wairant. 

Judidary 701 Collection  of  fine;  warrant  when 

delinquent      non-resident      of 
county. 

Judldaiy 70S •  Collection  of  fine;  execution  of 

warrant. 

Judldaiy 708 Collection  of  fine;  return  of  war- 
rant. 

Jndidaiy 704 CoUection  of  fine;  proceedings  if 

fine  not  collected. 

Judldary 70S CoUection   of   fine:    contents   of 

schedule  annexed  to  warrant. 

Judldaiy 700 CoUection    of    fine;    llabUity    of 

sheriff  for  omisdon  of  duty. 

Judldaiy 707 CoUection  of  fine;  special  pro- 
visions for  collection. 

Gen.  Corp 00 Change  of  name;  by  corporation. 

pi.  Qen.  Corp.  •  • .  •  01 Change  of  name;  contents  of  peti< 

tlon. 

pt.  G«L  Corp 02. .  • Change  of  name;  notice  of  prsa> 

entatlon  of  petition 

1  khyU 


SUl 
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tAliMii 


*«■ 


iSS 


Cods 


Section 


!J.J  '..1 


^^"W" 


■Mm 


*24U 

241Q 

♦2417 

2420 
^n 

M9 

2424 
2425 
342^ 
9427 
2428 
2429 
2430 

2431 

2431-a 
243 1-b 
2471-a 


CONSOUDATBD  LaW 
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mmm 


lAW 


Sectlovi 


^►«^^^ 


%i*l]fi*l 


County 161 ,,  \  CtifMW  Pf  P»m9l  ar4fr  chancte 

uen.  (JQip •  • .  •  •  93. » •  J       name. 

Gen. Corp «4<««f«««<<  C)iaMp  qf  mipfii  v^^  to  tako 

Gen.  Corp.,...  M «««<t  CbftOf^'pf  nan^et  mMHutlgii  of 

A  1       '^^^  name  In  pending  action. 

Sg!:::::  i:::::::  I  ^SSJS^SS."-"^-'"*™- 

Gen.  Corp...,.  j5q....,,,.,  ypluntanr  dl^obltWn  Of  corntn- 
^       ^  tion;  sroundd^  for  petition.  ^^ 

Gen.  Corp X7l'^173 Voluntary  dissolution  of  corpora- 

Gen.CoirR }7i.*«*«««**  Voliintary  dissotutiwi  of  corptn- 

tion;  contents  of  petition. 

G«AiPprR.*.««  W Volumary  dis^oimimi  Of  oomptt* 

n       /t^  «.*a   «•»  ,o^        lion;  affidavit  to  be  annexedT 

P^CfNrp W.  178.  181,  ^ 

)S12,  184. . .  Voluntary  dissolution  of  corpora- 
tion; pr<»9Qnt«|ioii  or  petdoa,' 
temporary  receiver. 
Gen.  Corp 17U Voluntary  dissolution  of  corpora* 

„       ^  ,  ai^  ,r  *,^^»  ^f^®/.  tQ  J)«  puttishedj     - 

Gen.  Cqip . . . , .  1^ Voluntary  dissolution  of  corpora  • 

tip{i;  service  o|  ordeiv         ^    " 

Gen.  Cqrp 184-187 Voluntary  dissolution  of  corpora' 

^  tion;  hearing. 

Owl  Coip l^  )9d,....  Voluntary  dissoMitioa  of  corpora 

tion;  papers.  * 

Gen.  Corp 1^0 Voluntary  dissolution  of  corpora- 
tion: application  lor  final  dtMlHr. 

Gen.  Corp 101,  192.'  194.  VoUmiary  dissolution  ofcoSoS 

tion;  Qn^l  ordez.  * 

Gen.  Corp*  •  •  ^  •   IW Voluntary  dfssdiutlon  of  corpora- 

tiogu  certain  ealefl  and  m^gttta 

Gep^Corp.,.,,  177,  105 Voluntary  dissolution  of  corpora- 

tion;  certain  corporations  ex- 
c^te4. 

Gen.  Corp ^77 Voluntary  dissolution  of  corpora- 

^       r*                  <u>o      '  --\W;  CQipraiartQiuiftlTecelvw,  ' 

Gen.  Corp Sl«9 Voluntarv  dissolution  of  corpon^ 

Public  O^cwa.,  8a, . . : Delfey  ^S[  *puSic^*^k8    and 

P*P^rs. 


2414.  Only  partly  repealed.  This  section  »lso  amended  by  art  ameadlM 
Code  of  Civil  Procedure  generally.     Kee  present  section  2414. 

9416.  It  was  only  Intended  to  repeal  this  section  as  iir  as  It  related  to 
change  of  name  ot  corporations.  See  present  section  as  amended  by  act 
amending  tbe  Code  of  Civil  Procedure  generally. 

2417.  Part  of  tbts  section  was  not  expressly  repealed  by  the  GonaoHdaMd 
Laws  but  was  made  a  portion  of  County  Law.  section  161,  subd.  7. 
Alterwftrdi  th«  wbole  section  was  expressly  repealed  l^  L.  tOQO,  cih.  41 JL 

Z^Yiil 


TASIA2 


2529        Ju4(claqr......  473. 


«•??••?« 


aeii 

2633 

2634  pt. 

9660  pt. 

2604 

2703 

2704 

2732 

2733  pt. 

2734 

326d 


Decedent  E«t., 

Dec^ent  ^t.« 
Decedent  Est,, 
Dec^eat  ^t.. 
Decedent  Est . . 
Deceif^n^  ^sf . . 
Decedent  Est . . 
P^cedent  ^ . . 


» ? 


23^25 

42...- 
43... 

47.... 

44.... 

4^.... 


3281 
3^2 


?fe::::::;:; 

3280        Cbunty..,,..,.  ;61 


wtiO  l8  aorrafate's  fatliei 
aipllit>Ued  from   p'rao- 

Wfiai  wills  may  be  proved. 
y{tU()ity  pf  nqrcluMO  ilOlwithitond- 

ins  devise, 
lieqord  p|  ^]^  In  fuunty  clerk's 

County  clerk's  Index  of  recorded 

\^S, 

Action  against  husband  for  debts 
Valiaityana  effect  of  testamentary 

Re^rdKic  wlil  found  in  another 

state  or  povptiy.  ^ 

Authentication  of  papers  from  an- 
^  otter  8Ut9  OT  country. 
Dt^tcibi^tipp  pf  personal  property 

qfaec^cfeqt.  ; 

Advancements  of  personal  estates 
^9^t^  o(  PMcdea  vomen. 

Fee^  pf  clerks  and  pfflqers. 

Fees  of  public  officers. 
ubUc  QfJ^CQIA. 
court  of 


int  (qr  fees. 


appeals  must  i^o- 


3296  Public  Officer*!.. 

328tt  Public  Ql^pera,, 

3200  Executive  «.•.. 

3291  FabUc  Qfllc^^r 

320$  6ute  fii^noQ. , 

8303  Jndlcii^ , 

3390  Ocn.  Corp 

Jol]tt-3tle.  Afis'n 

3391  Cod.  Corp,,.. V 

8302  Gen.  Cbrp 

S2I93  Oen.  Gorp 

8304  Gen.  p^ . 
3306  pen.qorp,, 
139^  qfO.  CORI 


84- 


4ft.. 
?^* 

90.. 
8.;; 

7i;, 


) 


•  •  •  • 


f  •  • 


•  *t»  • 


7?.... 
72,73. 

?4.t.. 
76.... 


1397         C«l,Cp|n. 


930 Me  oX 


Couniy  clerk's  must  account  foi 

fe^ 
Accounting  for  fees  generally. 
F^e  fQF  ^(lmli44erliik  certam  offi- 

cnl  oatns  prohlDited. 
Certain  searpjifs  ordeited  by  state 

o^^eri^  to  be  gratuitous. 
Allowance  of  additional  fees  and 

expenses. 
Pqipp^roUer  to,  audit  and  pay  c«r> 

tain  fees  and  charges. 
Clerk's  fees  upon  naturalization. 
^1^  9f  corporate  and  Jolnt-stock 

^WOci(i|tQa       real       property; 

meincKl. 
pale  of  cotpotate  real  property; 


property; 

property; 

property; 

property; 

property: 
provided 

limiiOEty; 


Sate  of  corporate  real 

h^nriqg. 
Sale  of  corporate  real 

prd^r  of  sale. 
Sale  of  corporate  real 

in^qivept  cqiporatioits 
Sale  of  corporate  real 

service  of  notices. 
Sale  pf  corporate  real 

practice  in  cases  not 

for. 


alf 


^  oX  qprpoT»t9  ml 
|ipMl  ^|l9>fttEe«  oOect 


TABLE  2 


CotiB 

ComouoATBD  Law 

• 
SuVJad 

Section 

Law 

Section 

8808 
3309 
8400 


lien 40 Mechanics'  llena;  construction. 

Lien 41 Mechanics'  liens;  enforcement. 

Ltoa 42 Mechanics'  liens:    enforcement  d 

lien  for  public  Improvement. 

•  ••••••  43 Mechanics^  liens;  action  in  court 

of  record. 

IJen ••••  44 •••  Mechanics' liens;  parties. 

lien 45 Mechanics'  liens;  equities  to  bo  de- 
termined. 

Lien 40. ••• Mechanics   liens   action  in  court 

not  of  record. 

Lien 47 Mechanics'  liens;  service  of  sum- 

mons. 

Uea 48 Mechanics'  llena;   answer;  Juds- 

ment  by  default. 

Lien "40 Mechanics'  liens;  trial  and  Judc- 

ment. 

lien 60 Mechanics'  liens;  execution. 

Lien 51 Mechanics' Hens;  appeals. 

Lien 52... Mechanics'    liens;    tnuoacdpta   of 

Judgments. 

Lien 53 Mechanics'  liens;  costs  and  dis* 

bursements. 

Lien 54 Mechanics'  liens;  Judgment  in  case 

of  failure  to  establish  lien. 

Lien 55 Mechanics'    liens;  payment    Into 

court. 

lien 50 Mechanics'  liens;  preferenoa  over 

contractors. 

Lien 57. ..c Mechanics'  liens;  terms  of  judg- 
ment. 

Lien 58 Mechanics'  liens;  Judgment  for  de- 

ficiencv 

Lien 50 Mechanics'  Uens;  vacating  Hen. 

Lien. 00 Mechanics*    liens;    judgment    In 

action  on  account  of  public  Im- 
,  provement. 

Lien 01 Mechanics'    liens;    judgment    in 

action  to  foreclose  lien  on  prop- 
erty of  railroad. 
*3410(bls)  Lien 85 Lien  on  vesesl;  enforcement. 

3420  Lien 80 lien   on   vessel;  application   for 

warrant 

3421  Lien 87., •••^•••«  Lien  on  vessel;  undertaking. 

88.. Lien  on  vessel;  execution  ol  war- 
rant. 

80 Lien  on  vesKri  order  to  stiow 

cause. 

90 ,  Uen  on  vessel:  notice  to  be  pub- 
lished and  served. 

91 Uen  on  vessel;  triaL 

..••...  92 Lien  on  vessel;  order  of  sale. 

93 Lien  on  vessel:  sale  and  proceeds. 

94 Lien  on  vessel;  notice  of  dlstri- 

button. 


8401   Lien, 

8402 
8403 

8404 

8405 

3400 

3407 

3408 
3409 
3410 

3411 

3412 

3413 

3414 

3415 

8410 

3417 
3418 

3419 


3422 

Lien 

3423 

Lien 

3424 

Lien 

3425 
3420 
3427 
3428 

Uen 
Lien 
Lien 
Lien 

8410.  L.  1897.  eh.  419»  whicb  added  titles  III  and  I7  to  the  GOde.  ended 
■ad  tiUo  III  wtth  section  8419  and  besan  title  IV  with  n  osetlon  84«9^-4Co, 


TABUI2 


OODB 


Section 


CONBOUDATBD  LaW 


Law 


Section 


Subject 


3429         lien 95 Uen  on  vessel;  liens  for  which  no 

warrants  are  isBued. 
343G         Lien 96 Lien  on  vessel;  contested  claims. 

3431  Uen 97 Lien  on  vessel;  trial  of  issues  and 

appeal. 

3432  Lien 98 Lien    on    vessel;    distribution    of 

proceeds. 

3433  Lien 99 Lien  on  vessel;  payment  of  un- 

contested claims. 

3434  Lien 100 Uen    on    vessel;    distribution   of 

surplus. 

3435  Uen 101 Uen   on    vessel;   application    for 

discharge  of  warrant. 

3436  Lien 102 Uen   on    vessel:   undertaking  to 

^^^^         ,-  accompany  application. 

3437  Uen 103 Uen  on  vessel;  discharge  of  war- 

rant. 

3438  Uen 104 Lien  on  vessel;  action  on  under 

talcing. 

3439  Uen 106 Lien  on  vessel;  costs  of  proceed' 

ings. 

3440  Uen 106 Uen  on  vessel;  sheriff  must  return 

_  ^ warrant. 

M41         Um. .  • 107 Uen  on  vessel :  discharge  of  lleo 

befbn  Issue  of  warrant 


TABLE  3 

(Prepared  by  the  6oard  of  Statutory  Coisolfdat'on,  with  notes  by  editors  of 

Parsons'  Godc.J 

SHOWING  DISTRIBUTION  OF  SECTIONS  OF  THE  CODE  OF 
CIVIL  PROCEDURE  IN  THE  CONSOLIDATED  LAWS, 
ARRANGED  ACCORDING  TO  THE  CONSOLIDATED 
LAWS. 


Code 
Bettlon 


Law 
Section 


Subject 


BANKING  LAW 

746  pt.  44 Depositories  of  court  funds  to  give  bonds  and 

pav  interosi. 
762  pt.  4d Denositories  of  court  funds  to  iaeep  books  ol 

account. 

CIVIL  RiaHTS  LAW 

15  90 Imprisonment  for  costs. 

Id  21 Imprisonment  for  nonpayment  of  money  on 

judgment  or  contract. 

lid  22 Piivilege  or  officers  and  prisoners  from  arrest 

648  23 Arrest  in  civil  proceeding. 

565  24 Privilei?e  ftom  arrest  of  officers  of  courts. 

860  25 Witness  exempt  from  arrest. 

863  25,  26 Certain  arrests  void. 

864  26 Liability  of  sherilT  for  making  arrest  of  exem>)t 

person. 

1190  pt.  12 Alien  not  entitled  to  special  jury. 

1192  14 Jurors  not  to  be  questioned  for  verdicts. 

CODE  CRIMINAL  PROCEDURE 
1041  pt  220 Drawing  grand  Jurors  in  Albany  county. 

COUNTY  LAW 

20  pt.  240 County  charge ;  expense  of  calendars  of  supreme 

and  county  courts. 

28  245 County  seals 

31  pt.  42 Supervisors  to  furnish  necessaries  for  term  of 

county  court. 

88  12 County  charge;  stenographers'  compensation. 

89  pt.  170(a) Special  deputy  clerks  in  certain  counties. 

112  240 Support  or  poor  prisoners. 

121  90(b) County  JaUs. 

182  195 Proceedings  when  new  sheriff  assumes  office. 

183  195 Powers  of  former  sheriff. 

(a)  See  County  Law.  section  169  instead  of  section  170. 

(b)  See  also  section  183  of  County  Law. — Kd. 


TABLB  8 


Code 

Section 


Subject 


164 

186 
187 
188 

189 
203  pi. 

356  pt. 

358  pt. 

744  pt. 

B6l  pi. 
1966  pt. 
1967 


1968 
114  pt. 


241' 


^i7pi. 

3285 


1268 

1942 

1944 

2149-2187 

2185^2166 

2200-2218 


l»4ft 

1850 

IMS 

2611 


2633 
zw  pi* 

2694 
2708 


195 Diittes  of   fprtner  ftherlft   Wlien   new  shetlif 

.  .aasumee  omoe. 

195 J^ormer  sheriff  tb  exettite  mstrument  of  de* 

livery.        ^ 

195 Former  sh^Hti  to  eikecute  Certain  process. 

195 Return  of  new  sheriflT  to  certain  orders. 

195 ProceefUngs  on  neglect   or  refusal  of  former 

sherftf. 

195 Person  performing  duties  of  sheriff. 

12 Supervisors  to  furnish  library  for  Judges  of 

court  of  appeals. 
240 Expense  of .  publication  of  terms  of  county 

court  to  be  county  cnarge. 
12 Stenographers  of  county  court  to  be  paid  by 

county. 
240 "Bkei  of  cbtinty  clerks  for  certain  papers  fur- 
nished. 
101 Count!  clerk  to  make  certain  searched  and 

transcriots 
201. » District  attorney  to  bring  action  on  certain 

forfeited  recognizances. 
201 District  attorney  to  pay  ovier  certain  .moneys 

collect  ed. 
201. ........  District  attorney  to  render  certain  account, 

101 County  clerks  must  record  changes  in  torpbra- 

tion  names. 
161.........  County  clerks  must  repoK  names  changed. 

iOl County  clerks  must  account  for  fees. 

DEBlDIt  Alfb  CKbbfTOR  LAW 

150 Discharge  o^  bankrupt  from  Judgment. 

230,  231  Compositions  by  Joint  debtors. 

232,  233. ....  ComposiUoDS  bv  joint  debtors. 

50-88 vmcntLTt^  of  insoTv^t  from  his  debts. 

16(^1X1. ....  BaGetnpiibit  from  arrest  or  iltecharge  fromtm* 

prisonment  of  insolvent  debtor. 
120-138.....  Discharge     of     imprisoned     Judgment-debtor 

f^m  imprisonment. 

DECEDENT  ESTATE  LAW 

101 '  LiAbfliiy  of  hbirs  and  devlAees  for  debt  of  de* 

cedent. 

102. Liability  6t  heirs  and  devisHse  where  wfll  pro- 
vides for  debts. 

28 Action  by  child  bom  after  making  of  Will,  or 

by  mtbscHbing  witness. 

28~8ft What  wills  m4y  be  proved 

46 Validity  of  purchase  notwhhstanding  devise. 

42 Record  of  wills  in  county  clerk's  office. 

48 Ctounly  clerk's  index  of  recorded  wills. 

103 Action  against  husband  for  debts  of  deoeated 

wife. 

47 Validity  and  effect  of  testamentary  dispositions. 

44 Recording    will    found    id   Imother  stite    oi 

country. 
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Law 
Section 
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2704  45 Authentication  of  papers  from  another  state  or 

country. 

2732  08 Distribution  of  personal  property  of  decedent. 

2733  pt  90 Advancements  of  personal  estates. 

2734  100 Estates  of  married  women. 

DOMESTIC  RELATIONS  LAW 

460  pt.  61 Married  woman's  property. 

X200  51 Judgment  for  or  against  married  woman. 

1273  pt.  51 Confession  of  Judgment  by  married  woman. 

i7dl  8 Marriage  after  divorce  for  adultery. 

EXECUTIVE  LAW 

64  pt.  20< Record  of  terms  of  Judges  of  courts  of  record. 

57  pt.  30 Copies  of  amendments  to  rules  for  admlasioti  of 

attorneys. 

H12  pt.  81 Copyright  of  reports  of  court  of  appeals. 

113  32 Distribution  of  reports  of  court  ofappeals. 

A20  pt.           33 Publication  of  appointment  of  terms  of  appel- 
late division. 
SS3  pt.           33 Publication  of  appointment  of  terms  of  su- 
preme court. 

240  pt .  ?1,  32 Copyright  of  notes  prepared  by  supreme  court 

reporter  and  distribution  of  appellate  divi' 
sion  reports. 

tt417  pU  A4 Publication  by  secretary  of  state  of  statement 

of  names  changed. 

^290  M Certain  searches  ordered  by  state  ofBoen  to  b« 

gratuitous. 


•on 


432  pt. 

716  pt 
^781 

>782 
1783 
1784 
1785 
1786 
1787 
1788 
1789 
1790 
1791 

1792 
1793 
1794 


GENERAL  BUSINESS  LAW 
875 Transfer  of  cause  of  action  tat  utaiYm 

GENERAL  CORPORATION  LAW 

16 Designation  by  foreign  corporation  of  penoQ 

upon  whom  to  serve  papers. 

243 Certain  receivers  can  hold  property. 

90 Action  against  officers  of  corporation  for  mis.. 

conduct. 

91 Who  may  bring  such  an  action. 

02 Visitatorial  power  over  corporation. 

100 Action  by  Judgment -creditor  for  sequesliillwu 

101 Action  to  dissolve  a  corporation. 

102 Action  to  dissolve  a  corporation. 

103 Temporary  injunction. 

104,  106 Temporary  and  permanent  receiver. 

105 Powers  and  duties  of  temporary  receiver. 

109 Officers  and  stockholders  may  be  made  partiea 

110 Separate   action   against   ofnceis  and   stodi* 

holders. 

Ill Proceedings  in  such  actions. 

112. Distribution  of  property  by  Judgment. 

118 Recovery  of  stock  subscripttona. 
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Code 


Law 
SecUoii 


Subject 


17M 
17M 

17B7 

1798 

1799 

1800 
1801 
1802 
1803 
1804 

1805 
1806 
1807 
1808 

1800  pi. 

1810 

1811 

1812  pt. 

1813  pt. 
2411 

2412  pt. 

2413  pU 

2414  pt. 
2415 
2416 

2419 

2420 

2421 


2424 

2426 

2428 
2427 


2429 
3430 


114 Liabilltj  of  dlrecton  and  stockholders. 

115. .  •■ Construction  of  provisions  relating  to  dissoln- 

tlon  and  enforcement  of  liability. 

130 Action  by  attorney-general  to  annul  corpora- 
tion when  legislature  directs. 

131 Action  by  attorney-general  to  annul  corpora- 
tion by  leave  of  court. 

132 Notice  of  application  for  leave  to  commence 

action. 

133  ....  Jury  trial. 

134. Injunction  and  receiver  In  final  Judgment. 

185. Temporary  injunction. 

136 Filing  ana  publishing  Judgment. 

300 Certain   oori>orations  excepted   fh>m  certain 

provisions. 

301 Testimony  of  officers  and  agents. 

302 Injunction  staying  action  in  certain  cases. 

303 Proving  dairaa  of  creditors. 

304 Action  by  attorney-general  against  corpora* 

tions  or  officers. 

305 Requisites  of  injunction  in  certain  cases. 

306 Appointment  of  receivers. 

307 Judicial  suspension  or  removal  of  officer  of  ooN 

poration. 

308 Application  of  last  three  sections. 

309 Miniomer  not  available. 

60. Change  of  name;  by  corporation. 

61 Change  of  name;  contents  of  petition. 

62 Change  of  name;  notice  of  presentation  of  peti- 
tion. 

63 Change  of  name;  order  changing  name. 

64 Change  of  name;  when  to  take  effect. 

66 Change  of  name;  substitution  of  new  name  in 

pending  action. 

170 Voluntary  dissolution  of  corporation;  grounds 

for  petition. 

171-173 Voluntary  dissolution  of  corporation;  petition; 

when  directors  or  trustees  divided. 

174 Voluntary  dissolution  of  corporation;  contents 

of  petition. 

175 Voluntary  dissolution  of  corporation;  affidavit 

to  be  annexed. 

176,  178.  181. 
182,  184. . .  Voluntary  dissolution  of  corporation;  presenta- 
tion of  petition,  temporary  receiver. 

170 Voluntary  dissolution  of  corporation;  order  to 

be  published. 

180. Voluntary  dissolution  of  corporation;  service  of 

order. 

185-187 Voluntary  dissolution  of  corporation;  hearing. 

188,  189 Voluntary  dissolution  of  corporation;  papers. 

100 Voluntary  disRolutlon  of  corporation;  applica- 
tion for  final  order. 

191, 192,  104.  Voluntary    dissolution    of    corporation;    final 

order. 

108 Voluntary  dissolution  of  corporation;  certain 

sales  and  transfers  void. 

197*  196 Voluntary  dissolution  of  ooipomtton; 

oorporatlonB  excepted. 
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2431-^  277 Voluntarv  dissolution  of  oorpor&tion;  commls- 

Biona  of  receiver. 
2431-b  268 Voluntary  dissolution  of  corporation;  final  ftc- 

oountrng.  • 

3390  pt.  70 Sale  of  corporate  real  property;  method. 

3891  71 Sale  of  corporate  real  property;  petition. 

3392  72 Sale  of  corporate  real  property;  nearlng. 

3303  72,  73. '. Sale  of  corporate  real  property;  order  of  seAt. 

3394  74 Sale  of  corporate  real  property;  insolvent  oor- 

porations. 
3396  78 Sale   of   corporate   real   property;   service   of 

notices. 
3399  7^ ^I^  of  corporate  real  property;  practice  iq 

cases  not  provided  for. 
3307  330 Sale  of  corporate  real  property;  time  title  takes 

effect. 

JOINT-STOCK  ASSOCIATION  LAW 
3300  pt.  8 Sale  of  real  property  of  Joint-stock  assodatlon. 

JUDICIARY  LAW 

S  3.. Courts  of  record. 

3  8 Courts  not  of  record. 

5  4 SitttngB  of  courts  to  be  public 

6  6 Sitting  of  courts  on  Sunday. 

8  7fi0i Punishment  for  criminal  contemptfr 

9  7il Punishment  for  criminal  conieaipts 

10  761 Contempts  in  view  of  court. 

11  752 Commitment  fbr  criminal  contempts. 

12  764 Punishment  for  civil  contempts* 

14  758 Contempts  punishable  civiUy.    * 

17  03,  04  (a). . . .  Appellate  division;  rules  of  pnottoe. 

18  52,  05 Publication  of  rules. 

1ft  15<  103 Printbig  court  calendara. 

21  87 Destruction  of  certain  papers. 

27  pt.  28,  158,  104..  QcHirt  seals. 

30  20(b) Court  seals. 

M  pt.  7.  584.  540.. .  Adjournment  of  terms. 

35  6 Adjournment  of  terms. 

34  6 Adjournment  of  terms. 

38(c)  8 Place  of  holdiniir  term. 

30  pt.(d;       8 Filing  appointment  of  term. 

40  0 Place  of  holding  court  of  reoord. 

(a)  The  portion  of  section  17  of  the  Code  of  Civil  Procedure  reading,  'the 
convention  shall  have  power  to  appoint  and  remove  a  rpporter,"  is  omitted 
as  covered  by  Judiciary  Law,  section  00.  The  portion  of  section  17  relathkg 
to  seals  has  been  omitte<i  because  the  subject  is  now  covered  by  Judiciary 
Law,  section  328,  which  continues  the  seals  of  all  courts  of  record,  and  sectfoti 
320,  whicli  provides  for  replacing  seals  when  lost  or  destroyed. 

(b)  The  provision  for  the  expense  of  seals  of  surrogates'  oourts  has  been 
omitted  from  Judiciary  Law,  section  29,  l>ecause  superseded  by  County  Law, 
section  245. 

(c)  Section  38  of  the  CJode  of  Civil  Procedure  has  not  been  expressly  re- 
pealed by  the  Judiciary  Law,  but  has  been  embodied  In  the  Judiciary  Law, 

■  ff^y  l><ect1on  89  of  the  Code  of  Civil  Procedure  Is  only  partly  lepeaied  by  the 
Judiciary  Jaw  but  the  whole  section  has  been  embodied  in  Judiciary  Law, 
section  8. — Ed. 
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41  pt. 

42 

43 

64 

47 

48 

49 

50 

51(a) 

54  pt. 

56 

57  pt. 


IS 


5f 

60  pt. 

61 

62 

66 

67 

68(b) 

09 

li 

83  pt. 

84 

$5 

SQpt. 

90 

91 

92 
93 
94 

95  pt. 
96 

97 


Subjepl 


}?: 


13 

15.22 

20 

16 

17,  21.  471... 

18.471 

19 

23 

53,     56,     88, 
4aCMe5. 407 

53 

53 

264.  466 

47Q 

25Q 

473 

474.  475 

88.4V7 

88,^76 

478 


LdJoumment  of  actual  sesslQii. 

lomtnsr  court  |q  New  York, 

JUan^nK  pli^ce  of  court  outside  New  York, 
ii^qge  not  to  act  in  certain  coaes. 
Judge  must  not  be  intere$te<f  iTi  costs. 
Judge  DQt  disqualified  because  a  taxpayer. 


ractice  by  judge  or  his  partner, 
prphipfteq 


from  taking  certain  fees. 


9. 


),  201,  293, 

294 

14.    24.    295- 

297,  .%1... 
292.  2i)8.  29Q 

(c) 


iqi.  156. 1^, 

"I.    380. 


16d.'j99.*  3Q5*. 
406. .',','.'/.'.', 
W'^l  38V. 

168. 266. ! ! ! ! 

280^349,  361, 

279,     403. 
406 


Judge  prdhlbiced  from  practicing* 

Practir    "     '    * " 

Judge ,    ^ 

Certificate  of  Judge's  age  ano  service. 

Examipi^tipn  and  a^misedpn  qf  attorneys, 
ftulps  for  admission. 
Exempt  IQns  of  graduates  of  law  schools. 
Attorney's  path  and  certificate. 
Attorneys  residing  in  adjoining  states. 
Clerks  not  to  practice. 
Ooi|rt  officers  not  to  practice. 
Compensation  of  attorneys. 
Suspension  from  practice. 
Suspension  6f  attorney,  notice. 
Removal  effect  Ive  Iji  all  courts. 
4ttQfney  not  tp  lend  nam^. 

Qualifications  of  stenog^phefP* 

CJeneral  duties  of  stenograpt^ers. 

Fr^a^ryatinTi  of  stenographic  minutes, 
gtenosraphic  minutes  to  be  written  out. 
Furnishing  cqples  of  proceecjmgs. 
Assistant  stenographers. 


Uate  division  clerks. 
erKS  in  New  York  county. 


Criers  of  opurts  of  record. 

Sheriff  or  Constable)  as  crier. 

Sf^ls  of  former  superipr  dty  courts. 


Interpreters  in  Kings  and  Qqeens  counties. 
"         '     .s  in  "•         "^  -  ~.  - 

courttles. 


Attendant! 


Kings.  Queens  and  Richmond 


Duties  of  attendants  In  ^Ings.  Queens  and 
Richmond  counties. 


Court  officers  ip  certain  counties. 


(a)  Section  51  of  tt)^  Code  of  Civil  Procedure  was  not  expressly  repealed  by 
the  judiciary  Law  but  the  whole  section  has  been  embodied  in  Judiciary  Law. 
lectioa  19. 

(b)  Section  68  of  the  Code  of  Civil  Procedure  Is  only  partly  repealed  by 
Judldary  Law.  biit  the  whole  section  has  been  embodied  in  Judiciary  I/aw, 
lections  88  and  476. 

(c)  Portion  of  SMtion  84  of  the  Code  has  been  transferred  to  section  802  of 
%U  Judiciary  L»^.-h^. 
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08  343 Attendaof 8  In  certain  oountle«. 

90  407 Deputy  aherifT  must  attend  court. 

104  400 Sheriff  may  command  power  of  countT. 

105  401 Certification  of  persons  reslating:  maoaate. 

103  51,  53     Court  of  appeals;  rules. 

100  54 Court  of  appeals;  terms. 

107  54 Court  of  appeals;  terms. 

108  57 Court  of  appeals;  appointment  of  offloen. 

100  62.  256 Court  of  appeals;  clerk. 

200  257,  258 Court  of  appeals;  deputy,  clerk. 

201  257,  258 Court  of  appeals;  clerk. 

202  58,  250,  262..  Court  of  appeals;  Judges'  derks. 

203  pt.  55 Court  of  appeals;  Judges'  ofllceji. 

200  800(a) State  rei>orter;  reporter  of  court  of  appeals. 

210  60,  61,  431 . .  State  reporter;  duty. 

211  433 Publication  of  reports  of  court  of  appeals. 

212  pt.  435 Copyright  of  reports  of  court  of  appeals. 

214  432 Unreported  decisions  of  court  of  appeals. 

215  432 State  reporter;  expiration  of  term. 

216  256,  434 Unreported  opinions  of  court  of  appeals. 

210  70 Appellate  division;  departments. 

220  pt.  71,  72.  77. 81,  ...  .... 

82.  85,  00. .  Appellate  division:  organlxatlon,  location  and 
powers. 

221  101,  106.  100, 

111,267.268, 
270  271  307 

347*....'....'  Appellate    division;    derka,    attendants    and 
stenographers. 

222  73 Appellate  division ;  revocation  of  designations. 

223  72 Appellate  division;  designations  to  be  filed. 

225  78 Appellate  division;  terms. 

226  pt.  70 Appellate  division;  appointment  of  terms. 

228  80 Appellate  diviraon;    associate  Justice  to  prsk 

side  in  certain  cases. 

220  pt.  148 Holding  special  and  trial  terms. 

230  81 Appellate    division;    Justices  necessary  to  a 

decision. 

232  84.    06.    148- 

150.  264(b)     Supreme  court;  appointment  of  terms. 

233  pt.  151 Supreme  court;  publication  of  appointments. 

234  70,  153 Extraordinary  terms  of  appellate  division  and 

supreme  court. 

235  pt.  155 Supreme  court  Justices  In  Erie  county. 

237  86 Designation  of  trial  justices  in  certain  cases. 

238  152 Place  of  holding  special  and  trial  terms. 

230  pt.  148.  276,  364, 

404 Spedal  terms  at  chambers. 

f24U(c)  0 

242  80,  264,  342, 

402 Appellate  division;  officers  attending. 

(a)  Section  200  of  the  Code  Is  repealed  by  the  Judldary  Law,  becauaa 
covered  by  Judiciary  Law,  section  430. 

(b)  The  last  three  sentences  of  section  232  of  the  Code  relating  to  seals  for 
the  appellate  division  have  been  omitted,  as  the  matter  is  covered  by  the 
Judiciary  Law,  section  28,  which  continues  the  seals  of  all  courts  of  record, 
and  section  20,  which  provides  for  replacing  seals  when  lost  or  destroyed. 

(c)  Section  241  of  the  Code  was  actually  repealed  by  the  Judldary  Law, 
section  800,  but  does  not  seem  to  have  been  transferred  to  the  Judldary 
Law.— Ed. 

xzxtIU 


TABLE  3 


Code 
Section 
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243  342,402 Fees  of  officers  attending  term  of  appellate 

division. 

244  00 Supreme  court  reporter;  appointment. 

345  91 Supreme  court  reporter;  special  meeting  for 

appointment. 
24«  02,  2«4,   437. 

430-441 . . .  Supreme  court  reporter;  duties. 

247  442,  443 Supreme  court  reporter;  publication  of  reports. 

248  204, 438 Papers  for  use  of  supreme  court  reporter. 

240  pt.  444 Supreme  court  reporter;  copyright  of  reports. 

250  445 Supreme  court  reporter;  compensation 

254  161, 309,  316. .  Stenographers  in  Xings  county. 

255  312 Assistant  stenographer  in  Kings  county. 

250  161, 309 Stenographers  In  second  and  ninth  districts; 

appointment. 

257  316 Stenographers  in  second  and  ninth  districts; 

salaries. 
258  161,309,313..  Stenographers   for   certain  Judicial   districts; 

appointment  and  salaries. 

250  313 Stenographers    in    certain    Judicial    districts; 

payment  of  salaries. 

360  164, 314 Stenographers    In    certain    Judicial    districts; 

expenses. 
202  162,  163 Temporary  stenographers. 

355  pt.  190, 191 Terms  of  county  court. 

356  pt.  102 Appointment  of  terms  of  county  court. 

357  53.3,541 Jurors  for  county  court. 

358  pt.  197 County  court  stenographers. 

359  106,   107,   285, 

318, 319. . . .  County    court    stenographers   in    Kings   and 
Queens  count leij. 

300  pt.  108,  382-385. .  County  court  interpreters  in  Kings  county. 

301  107,318,319..  Countj"  court  stenographers  in  certain  counties. 

901  pt.  2.55 Clerics  to  search  files  and  make  transcripts: 

977  pt.  83 Power  of  appellate  division  as  to  calendars. 

1007  pt.  305 Apportionment  of  stenographers'  salaries. 

1027  502 Qualilications  of  trial  jtm>rs. 

1028  502 Qualifications  of  trial  jurors. 

1020  503 Certain  public  officers  disqualified  to  serve  aa 

Jurors. 

1030  546 Exemption  fn>m  Jurr  duty. 

1031  547,  548 Evidence  of  exemption. 

1032  550 Discharged,  when  not  qualified  or  exempt. 

1033  544 Persons  excused  from  serving. 

1034  500,  600,   680, 

687 Certain  public  officials  disqualified. 

1035  500 Jury  lists. 

10.36  501 Names  to  be  taken  from  assessment  rolls. 

1037  505 Duplicate  Jury  lists  to  be  made  and  filed. 

1038  508 County  clerk  to  make  and  deposit  ballots. 

1039  500-512 County  clerk  to  destroy  old  ballots  and  notify 

town  6lerk  in  case  of  failure  to  receive  Jury 
lists. 

1040  506 Jurors  to  serve  three  years. 

1041  pt.  507 Application  of  provisions  to  cities. 

1042  513,  528,   543, 

545 Drawing  of  jurors. 

1043  514 Notice  of  drawing. 

1044  26,  515 Officers  to  attend  drawing. 

1045  516 Officers  to  attend  on  adjourned  day. 

1046  517 Certain  officers  required  to  be  present  at  drawiag; 

1047  518-520 Mode  of  drawing. 

1048  536 Sheriff  must  notify  Juion, 
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f049  504 Jury  lists  must  be  furnished  applicants. 

1050  ^21«  682 Matter  of  keeping  jurors'  names. 

1051  623 «  Jurors  who  have  served  miist  be  drawn  a^aiii 

when  other  lists  exhausted. 

1052  624 Third  jury  box. 

1953  6^ Destruction  of  old  ballots  In  third  box. 

1054  626 Drawing  from  third  box. 

1 J55  pt.  637 Sheriff  must  notify  Jurors  from  third  box. 

1 J56  627 *  • . . .  Drawing  of  additional  Jurors. 

1D57  62Q,  630 Proceedings  on  drawing  additional  Jurors. 

1J58  618.  628.   643,  ^       ,         .    .^i  .       .  , 

646,  566. . . .  Drawing  of  additional  Jiirors. 

1039  681.  632.  638..   Additional  jurors  drawn  during  term. 

1050  639,  642 Attendance  of  jurors  at  county  court. 

1081  635 Powers  of  deputy  county  clerk  as  to  Jurors. 

1062  690,680 Application  of  provisions  io  New  York  ahd 

iwings  counties. 

1072*  651 fine  of  Juror  for  non-aitendahce. 

10^3  662«  663 Fine  of  juror  for  non-attendanoe. 

I J 74  654 Fine  for  non-attendance  at  trial  term. 

U76  666.  556 Duty  of  clerk  and  sherifT. 

1076  657 Proceedings  on  order  to  .show  cause. 

1077  668 Discontinuance  of  proceedings  against  delin- 

quent juror. 

4078  A90, 680 Application  of  provisions  id  New  York  and 

Kings  qpunties.    ^         .    ^^ 

1079  698 Qualilicatton  of  trial  Jurof;  New  York. 

1080  699 Qualification  of  trial  juror;  New  Yorlc 

1081  685 Persons  exempt  in  New  York. 

10S2  636 Kvidence  of  exemption  In  New  York. 

1083  637 Duty  of  military  otTicera. 

L084  640,641-644..  Jury  year.  ,    ^,       _    , 

'<>85  630,  647 Jurors  excused  In  New  York. 

1086  608.  616.  631..  Jurors  excused  in  New  York. 

1087  632,  633 Duty  of  Juror  applying  to  be  excused. 

1088  645 Services  in  court  not  of  record  as  an  excuse. 

1089  634 Clerk  to  make  return  to  commisaioner   aftei 

term. 

1090  691.   592.   595.  .  .  „    , 

601, 638.  640  Duty  of  commissioner  in  New  York. 

1001  693,  594 Assistants  to  commI.<sIoner. 

1092  602 Public  officers  must  aid  commissioner. 

1093  800(a) Payment  of  expenses  of  comralsffloner's  office. 

1094  597.  639 Preparation  of  lists  of  Jurors  In  New  York. 

1095  603 Failure  to  testify  as  to  liability  to  serve. 

1096  604 Commissioner  to  return  the  lists  to  county  clerk. 

1097  606.  607 Commissioner  to  make  and  deposit  b«aiots. 

1098  610 Number  of  jurors  to  be  drawn. 

1099  612 Officers  to  attend  drawing. 

1100  611 Notice  of  drawing.         ^.  ^  . 

ItOl  613 Officers  Attending  on  adjourned  day. 

1102  614 Jury  must   not   oe  drawn  on  adjourned  day 

unless  officers  attend.      .^      ^^    , 

1103  616,  617 Mode  of  drawing  jurors  In  New  York. 

1104  618 Drawing  where  term  consists  of  parts. 

1105  623 Commissioner  to  notify  Jurors. 

1106  619,  624,  625. .  Commissioner  to  notify  jurors. 

1107  628,  629 Proceedings  when  less  than  majority  of  personk 

drawn  are  notified. 

(a)  Section  1093  of  the  Code  is  repealed  by  Judiciary  Law  because  supei^ 
seied  by  L.  1901,  ch.  602.  section  1. — Ed. 


831.  021  dZOi 

631,,. ftriwiiii;  (.f  RddiUoiMl  Jurors. 

MO.  MB rim  tor  riQii-iiltfendBQce. 

64Ji. Arr.bt  fur  MU-iTB  lo  attend. 

SOO(ft) Jiirot-  fi>r  .li'irlct  couth. 

603,  apO,  420. .  I-l,.-riJI  .ijiirt. 

05D-S59. '.....  It  I' FIJI  r  [HIV  'iml  enforcing  JuT}'  fineg. 

•WMJ63 l;n,..l,.,t-.l  lilies. 

DH l.'o:ii:]ii<-iivi.T   to   receive   SDee  sod   account 

M5-«aT Coiporai ion  boupsd  to  prosecute. 

sad Ptrtdna  requltwl  to  lurnleh  irtfornjMlon,    ■ 

Me QtUllflcatlon  of  Juroru  In  Xlngs  coiuiiy. 

730.. EiempUon  In  kingB  county. 

i3L  72Z EvldBnee  of  eieWplfon. 

714.  715 TutTBervlce. 

Jia'aii'. ''."'.'.  Relitm  by  dcrk  after  adjoumraent  of  term. 

gtObs'.. '.'.!.   Cmih'  .1    i...  ..■.,;..  |.  ■  ■  reefltbr county. 

Ml.  9i?-'- lik'ttioii  ot  Juruis. 

803.  sm Coin nilasi oner  to  iiiitplir.li  notice  ot  list. 

BBS Com  mission  ,r  to  jmim  t-  llu  and  file  transcript. 

896.098 BupIilMtiicnluJ  \Mh. 

ee? ComnUssioncr  to  iiiiiki'  and  depodt  ballots, 

eS9,  .00 Officers  10  ulleilil  uruuiiig. 

TOl Procecftlnga  jitslimliiuty  la  drairuis. 

703 Mode  of  dranliiR. 

703 Certlltcale  lo  be  murk,  mid  bosea  sealed. 

704 SuBBequenl  drawl iifs. 

7iJa ProcesdinKS  whui  iiri.1  li'jx  exhausted. 

703.  709 Commlaslonprioiioiilj  juror. 

710,717,725..  Nolilicallon  ol  jiittirs. 

7tl. ., CommlssloiiiT  to  muku  return  of  juronnollSed. 

707.713 Addil&nal  Jurats. 

708.  713 Jiirots  in  cerli.in  BTftlul  prOOeedingB. 

aa ComiM^iisiitlon  to  Jmlit .«  attendine  dranlng. 

727-736!-";'.  Cijminl.'^Liii'j   \<-  jimii'i';.  'ju'rofs  fined  lo  appecr. 

730,  «i K,iiii,ii,,,i,ii,.-r  h>'ui|.M  juryflfies. 

73!-73i, t-m, ,,  111,1  ,-„ili  r'.ci  ti.  ii.'  doeketed. 

786. . , l)i-.ili  in:v  of  U.'ii  it-.l!.  ■!  by  docket. 

084.886 C<ii<ii'ii..i..]i..r  !<■■': ind  pay  over  mdney. 

bW Fill'  r,f  til. :i  Juror  ,'<<i-i -atteudance  in  sliecfal 

6aO Floi'    lur    iii^'L.r     .ir    i;ij.iconduc(    Of  offlcer    III 

I  ii.ri'.  ijr.'i'i   '    ■11  ■■■N'im  proreetling; 

IiM '.'.'.'.  fill- ':  ,  ncylndflnetocttturty 

S8S.SM r.:.'  ..'Bne. 

7M O     ■  ppllcalion. 

lilLoitheboiK  Ib  rfiiealsd  \iv  the  Jtidlciarf  Law  becauae  COV- 

>y  Municipal  Oourt.act  lL.  1903.  ch.  5R0.  Becltaii  233). 

antlon  llM  of  the  Code  is  repealed  by  the  Jbdldatr  U.*  b«cauM 
eded  by  b  IWK  di.  5S4,  arcliou  S.— Ed. 
mU 
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Code 
Section 


s 


Subject 


j967  755 Contempt  proceedings;  summary  punishment. 

/268  756 Contempt  proceedings;  warrant  without  notice. 

^260  757 Contempt  proceedings;  order  to  show  cause  or 

warrant  lo  attach. 

2270  758 Contempt   proceedings;  notice  to  delinquent 

officer. 

2271  757 Contempt  proceedings;  orders  granted  out  of 

court. 
3272  759 Contempt  proceedings;  contempt  before  referee. 

2273  769-762 Contempt  proceedings;  effect  of  order  and  war- 

rant. 

2274  763 Contempt  proceedings;  alfldavit  and  warrant  to 

be  served  on  accused. 

2275  764 Contempt  proceedings;  undertaking. 

2276  765 Contempt  proceedings;  execution  of  warrant. 

227/  766... Contempt   ptooeedings;  undertaking  for  dia- 

chargc. 

2278  767 Contempt  proceedings;  habeas  corpus. 

2270  768 Contempt  proceedings;  ^eriff  to  file  undertak- 

ing. 

2280  760 Contempt  proceedings;  interrogatories. 

2281  770 Contempt    proceedings;  final  order  directing 

punishment. 

2282  771 Contempt  proceedings;  punishment  on  return 

of  habeas  corpus. 

2283  772 Contempt  proceedings;  punishment  on  return 

of  ortier  lo  show  cause. 

2284  773 Contempt  proceedings;  amount  of  fine. 

2285  774 Contempt  proceedings;  length  of  imprisonment. 

2286  775 Contempt  proceedings;  release  of  onender. 

2287  776 Contempt  proceedings;  indictment  of  offender. 

2288  777 Contempt  proceedings;  proceedings  when  ac« 

cased  docs  not  appear. 
2280  778 Contempt  proceedings;  prosecution  of  under- 

taking. 

2290  779 Contempt  proceedings;  prosecution  of  under- 

taking in  name  of  people. 

2291  780 Contempt  proceedings;  sheriff  liable  for  taking 

insumcient  sureties. 

2292  781 Contempt    proceedings;   misconduct   at   trial 

term. 

2293  790 Collection  of  fine ;  schedule  of  fines  imposed. 

2294  791 Collection  of  fine;  warrant. 

2295  791 Collection  of  fine;  warrant  when  delinquent 

non-resident  of  county. 

2296  792 Collection  of  fine;  execution  of  warrant. 

2297  793 Collection  of  fine;  return  of  warrant. 

2298  794 Collection  of  fine;  proceedings  if  fine  not  col- 

lect  ed 

9299  795 Collection  of  fine;  contents  of  schedule  annexed 

to  warrant. 

2300  706 Collection  of  fine;  liability  of  sheriff  for  omis- 

sion of  duty. 

2301  797 Collection  of  fine;  special  provisions  for  coUeo* 

lection. 

2417 pt  254 Change  of  name;  reports  of  names  changed. 

2529  472 Attorney  who  is  surrogate's  father  or  son  pro- 

hibited from  practicing  before  him. 

8280  pt.  252 Fees  of  clerks  and  officers. 

3283  256 Clerk  of  court  of  appeals  must  account  for  fees. 

3303  253 Clerk's  fees  upon  naturalization. 

zlii 
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Subject 


UBN  LAW 

906 Action  to  foreclose  lien  on  chattel. 

207 Wamnt  to  seize  chattel  and  proceedings  theire- 

upon. 

208 Judgment  in  action  to  foreclose  lien  on  chattel. 

209 Action  to  foredose  lien  on  chattel  in  inferior 

court. 

210 Application  of  sections. 

40 Mechanics'  liens;  construction. 

41 Mechanics'  liens;  enforcement. 

42 Mechanics'  liens;  enforcement  of  lien  f6r  public 

improvement. 

43 Mechanics'  liens;  action  in  court  of  record. 

44 Mechanics'  liens;  parties. 

45 Mechanics'  liens;  equities  to  be  determined. 

4^ Mechanics'  liens;  action  in  court  not  of  record. 

47 Mechanics'  liens:  ficrvir«  of  summons. 

48 Mechanics'  lions;  answer;  ju^lgment  by  default 

40 Mechanics'  liens;  trial  and  Juagment. 

50 Mechanics'  liens;  execution. 

51 Mechanics*  liens;  appeals. 

52 Mechanics'  liens:  transcripts  of  Judgments. 

53 Mechanics'  liens;  costs  and  disbursements. 

54 Mechanics'  liens;  Judgment  in  case  of  failure  to 

establish  lien. 

55 Mechanics'  liens;  payment  into  court. 

50 Mechanics'  liens;  prefei'ence  over  contractors. 

57 Mechanics'  liens;  terms  of  judgment. 

58 Mechanics'  Hens;  Judgment  for  deficiency. 

50 Mechanics'  liens;  vacating  lien. 

60 Mechanics'  liens ;  Judgment  in  action  on  account 

of  public  improvement. 
61 Mechanics'  liens;  Judgment  in  action  to  fore- 
close lien  on  property  of  railroad. 

85 Lien  on  vessel;  enforcement. 

86 lien  on  vessel ;  application  for  warrant. 

87 Lien  on  vessel ;  undertaking. 

88 Lien  on  vessel;  execution  of  warrant. 

80 liien  on  vessel;  order  to  show  cause. 

00 Lien  on  vessel;  notice  to  be  published  and 

served. 

91 Lien  on  vessel;  trial. 

92 Lien  on  vessel;  order  of  sale. 

9S Lien  on  vessel ;  sale  and  proceeds. 

94 Lien  on  vessel ;  notice  of  distribution. 

95 Lien  on  vessel;  liens  for  which  no  warrants  arp 

Issued. 

96 Lien  on  vessel;  contested  claims. 

07.  • Lien  on  vessel ;  trial  of  issues  and  appeal. 

96 Lien  on  vessel ;  distribution  of  proceeds. 

99 Lien  on  vessel:  payment  of  uncontested  claim* 

100 Lien  on  vessel ;  distribution  of  surplus. 

101 Lien  on  vessel ;  application  for  discoarge  of  w.^.r 

rant. 
102 Uen  on   vessel;  iindertakiDff  to  acoo>^pap> 

application. 


1787 
1738 

1789 

1740 

1741 
3398 
3399 
3400 

3401 
3402 
3403 

3404 
3405 
8406 
3407 
3408 
3400 
3410 
3411 
3412 

3413 
"MM 
3415 
3416 
3417 
3418 

3419 

34194iis<a) 

3420 

3421 

3422 

3423 

3424 

3425 
3420 
3427 
3428 
3420 

3430 
3431 
3432 
3433 
8434 
J4M 


M  L>  1897,  eh.  419,  which  added  titles  ni  and  IV  to  the  Code,  endeo 
mU  titli  in  with  •eetton  8419  and  began  title  IV  with  a  seotion  8419.— Ed 


am 
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Code 
Section 


Section 


SiibjQCt 


8437 
3438 
B430 
3440 
•^441 


103 Lifett  bn  TtasAel;  discharge  of  warrant. 

104 Lien  on  vesael ;  action  on  uddertakinsr* 

105. . .  * Lien  on  Tessel;  costs  Jot  proceedings. 

106 Lien  on  vessel:  sheriff  must  return  warrant. 

107. ••  4 Lien  on  vessel;  discharge  of  lien  befor*  iMue 

of  warrant. 


lOT 


[131(b) 
32 
33 
63 

64 

70 

71 
73 

74 

76 
76 
77 
78 

79 

80 

81 
106 
125(e) 

130 

[159](f) 
334 
851 
961  pt. 

1120 
1122 


MILITARY  LAW 
821(a)*  .•••'*.  Governor  may  order  out  miUtla. 

PENAL  LAW 

1790. Liquors  not  to  be  sold  In  courthouse. 

1790 .........  Penalty  for  selling  liquors  in  courthouse, 

271 None  but  attorneys  to  practice  in  New  York 

city. 
272,  lS77(c)..  Penalty  for  practicing  in  New  York  contrary 

to  last  section. 

273 Punishment  of  attorney  for  deceit. 

273 Punisliment  for  wilfnl  delay  of  action. 

274 Attorneys  not  to  buy  claims. 

274 Attorneys    prohibited    from    making   certain 

loans. 

274 Penalty  for  violation  of  last  two  sections. 

275 Limitation  of  last  three  sections. 

276.  ^ Application  of  preceding  sections. 

278 Partner   of  district   attorney  not   to  defend 

prosecutions. 

278 Attorney  not   to  defend  when  he  has  been 

public  prosecutor. 

278 Penalty  for  violation  of  last  two  sections. 

279 Limitation  of  preceding  sections.  ■ 

2501  (d) Refusal  to  asRist  sheriff. 

1876 Violations    by    sherlJf   of   certain   provisions 

relating  to  prisoners. 
1791 Penalty  for  bringing  liquor  Into  Jails. 

1634 . .. ..  Misconduct  of  interpreters  in  New  York  city. 

1622 Swearing  falsely  in  any  form,  perjury. 

1876 (g) Penalty;  for  neglecting  to  make  transcripts  or 

for  making  mlse  certificates. 

1232 Penalty  for  physician  giving  false  certificate. 

1235 Bribery  of  officer  by  Juror. 


(a)  Section  107  of  the  CJode  is  repealed  by  the  Military  Law,  because  supor 
seded  by  L.  1898,  ch.  212,  section  86,  which  Was  likewise  repealed  by  Military 
Law  (L.  1009,  ch.  41). 

(b)  Section  13  of  the  Code  was  also  repealed  by  the  Penti  Law  and  trans- 
ferred  to  section  602  thereof.    Section  13  related  to  indictment  for  conlempt. 

(c)  See  Penal  Law,  section  1876,  instead  of  section  .1877. 

(d )  Section  106  of  the  Ckxle  Is  repealed  by  Penal  Law,  section  25U1,  because 
covered  by  Pent!  Latr.  section  1848. 

(e)  Section  125  of  the  Ckxle  is  only  partly  repealed  by  Penal  Law;  but  sea 
Penal  Law,  section  1875,  instead  of  1876.  Section  1875  embodies  the  whole 
of  Code,  sectidn  125.  ^  ,      .  ^      . 

(f)  Section  IfiO  of  the  Oxle,.  relating  to  connivance  ai.e^be  bt  fioerUt 
M  also  repealed  by  the  Penal  i^w  ann  f  ranslerred  to  section  1839  taereof. 


«ras 


(g)  Sea  Penal  Law,  section  1874.  tn<«tead  of  section  1875. — S« 

rllv 
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Code 

Hcction 


Law 

Section 


Subjtct 


1123  1235 Officer  aaiept  In?  bribes. 

1124  1235 Penalty  for  concealing  offer  to  take  bribe. 

1 125  1233 False  Hwearing.  perjury. 

1 15S  1234 Commissioner  omitting  name;  felony. 

1 150  1234 Commissioner's  wilful  neglect ;  misdemeanor. 

1  led  1236 False  ihformatlon;  misdemeanor. 

1161  1232 Physician  giving  false  certificate. 

1 193  375 Penalty  when  Juhor  takes  gift. 

1104  377 Penally  for  embracery. 

PERSONAL  PROPERTY  LAW 

1909  41 ........ .  Rights  of  transferee  of  daim  or  demand. 

1910  41 Transfer  of  claim. 

1912  41 Assignment  of  judgment. 

PRISON  LAW 

}13                  340 Charges  by  sherlf?  foi"  food  prohibited. 
14                  341 Grat  ulties  to  RhedflT  prohibited. 

116  342 Kates  of  charges  agamst  persons  arrested* 

116  343 Prisoner  kept  in  house. 

117.  344 Charges  for  rent  in  prison  prohibited. 

tl  201(A)  

122  347 Either  of  several  Jails  may  be  used. 

123  345. Civil  and  criminal  prL<K>ners  to  be  kept  separate 

124  346 Males  and  females  to  be  kept  separate. 

1 20  348 Jail  physician. 

}27  pt 353 Removal  of  sick  pri.soner. 
2^                   349 Bale  of  liquor  in  Jail. 

129  350 Permit  to  bring  liquor  into  Jafl. 

135  351 Designation  when  Jail  unfit. 

136  352 Annulment  of  designation. 

137  353 Designation  of  jail  in  contiguous  county. 

143  354 Removal  of  prisoners  in  case  of  fire. 

144  356 Certain  officers  may  make  designations  of  JaOs. 

145  357 Jail  Ul^ertles. 

146  358 JaU  liberties. 

147  359 Laying  out  Jail  liberties. 

148  360 Resolution    establishing    Jail    liberties   to   be 

posted. 

2219  390 Cire  of  prisoner's  property;  application. 

2220  391 Care  of  prisoner's  property;  who  may  apply. 

2221  392 Care    of^  prisoner's    property;    creditor    must 

reliiquish  security. 

2222  393 Care  of  prisoner's  property;  petition. 

2223  394.........  Care  of  prisoner's  property;  copy  of  sentence 

and  amdavlt. 

2224  395 Care  of  pri.«;oner's   property;   proceedings  on 

presentation  of  papers. 

2225  396... Care  of  prisoner's   property:   proceedings  on 

return  of  order. 

2226  397.........  Care  of  prisoner's  property;  order  appointing 

tnistee. 

2»7  398 Care  of  prisoner's  property;  removal  of  trustee. 

2228  390 Care  of  prisoner's   property;  distribution  of 

property. 

(a)  Section  120  of  the  Code,  relating  to  Jail  in  New  York  city,  waa  alat 
PBpeated  by  the  Prison  Law  and  traasferred  to  section  420  thereof. — ^Bd. 
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2229  400 Care  of  prl9oner*s  property;  property  to  b« 

delivered  to  prisoner  on  dlscnarge. 

2230  401 C&re   of  prisoner's   property;  application   of 

article. 

PUBLIC  OFFICERS  LAW 

061  pt.  60 Persons  having  custody  of  papers  in  public 

oilice  to  search  filea  and  make  transcripts. 
2471-a  80 Delivery  of  public  books  and  papers. 

3280  pt.  67... Fees  of  public  officers. 

3281  67 Fees  of  public  oIBcers. 

3282  67 Fees  of  public  officers. 

3286  70 Accounting  for  fees  generally. 

3280                  60 Fee  for  administering  certain  official  oaths  pro- 
hibited. 
3291                  68.. Allowance  of  additional  fees  and  expenses. 

STATE  FINANCE  LAW 

20  pt.  46 Expense  of  printing  calendars  for  appellate 

division  to  be  state  charge. 

39  pt.  46 JSxuensc  of  certain  court  notices  to  be  state 

charge. 

226  pt.  46 Expense  of  pi<])iication  of  terms  of  appellate 

division  to  he  state  charge. 

283  pt.  46 Expense  of  publication  of  terms  of  supreme 

court  to  be  state  charge. 

744  pt,  4 Comptroller's  supervision  of  funds  paid  into 

court. 

8295  46 Comptroller  to  audit  and  pay  certain  fees  and 

charges. 

XlTi 


SURBOOATE8'  COURTS  TABLE 


TABLE  SHOWING  WHBBE  FY)BMEa  8ECTI0NB  OF  CBAPTEB 
XVIII.  BELATING  TO  SUBROGATKS'  COURTS,  MAY  BE 
POUIID  IN  THB  BEVI8I0N  OF  1U14    <CH.  443). 
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24S9 
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Repeal. 
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8UHROQATB8'  OOUBTB  TABLE 


Embodied 
OrUinal  Id  revised 

flecnons  sections 

2572 2736 

2573 2755 

2574 2756 

2576 2758 

2576 2757 

2577 27.V.) 

2578 2760 

2579 2557,  2761,  2762 

2580 2762 

2581 2759,  2762 

2582  Repeal  2557,  2560 

2583 2557 

2584 2557 

2585 2764 

2586 27(53 

2587 2763 

2588  Repeal  2539 

2589 2751 

2590 2558 

2^»1 2500 

2592 2561 

2593 2562 

2594 2568 

2595 2576 

2596 2582 

?597 2577 

2598 , 2578 

2589  Repeal.  CoVered  by  2574 

«^^r.  2578 

2«00 2579 

2601 2580 

2«02 2698 

2603 2555 

2604 2556 

2605 2563.  2726,  2734 

2t;O0....2549,  2584,  2725.  2734 

2607 25H.S 

2608 2584 

2600 2585 

2610 2587 

2611  In  Dec.  Est.  Law. 

2612  Repeal.   Rewritten 

Into.  ..2564,  2565, 

2013 J026.    2693, 

2614     Repeal.       Rewritten 

Into 

2615 2610 

2616 2523,  2524,  2610 

2617 2511,  2018 

2618 2611 

2619 2543,    2544,  2612 

2620     Repeal.       Rewritten 

Into... 2497,  245KS,  2547 

2612,  2620 

2621 2613 

2622 2614 


2655 
2695 

2C^9 


2023 2614, 

2624     Consolidated  with. 

Repeal. 

Already  repe&led. 

Already  repealed. 
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coHsnrunoN  of  the  statb  of  new  york 

ADOPTED  NOVEMBER  6,  1894. 


PREAMBLK 

We  the  people  of  th^  State  of  New  York,  grateful  to  Almighty 
Ivod  for  our  freedom,  in  order  to  secure  its  blessings,  do  estab- 
lish this  Constitution. 

AliTICl^K    FIRST. 

Sec.     1.  PenoQs    not    to    bc>   dlafraticliiBGd. 

2.  Tiial  bj  Jury. 

3.  I-YatMlom  of  worsMp;  religioUs  Ubertj. 

4.  HRbd&B  corpus. 

Sk  ExceMdre  bail  and  fincik 

6.  Dill  of  rights. 

7.  CoDipcDsaUou    for   taking   prlvata   property;    private   roads;    drainage 

of  agricultunil  lands;  cxcchs  cond«'tnn&tion. 

8.  Freedom  of  speech  and  prv.sst  criminal  ptoscutlons  for  libel. 

0.  Right  to  assemble  and  petition;   divorces;  lotte^ia^   pool*selUtig  and 
gambling,  laws  to  prevent. 

10.  B^hoftts. 

11.  Kendal  tenures  abonshed. 

12.  Allodial  tenures. 

13.  Leases  of  agrtcvlttiral  Ittdds. 

14.  Fines  and  quarter-sales  aboUsbed. 

15.  Purchase  of  lands  from  Indiana. 

16.  Common  law  and  acts  of  tbe  colonial  and  state  legialatures. 

17.  Grants  of  land  made  by  the  king  6f  GreSt  Britain  since  1T75;  prlot 

grants. 

18.  Damages  for  injuries  causiag  death. 

19.  Workmen's   compensation. 

I   1.  Pertiona   Mot   to  he   dlnffrRiichliied. 

No  member  of  this  State  shall  be  disfranchised,  or  deprived  of 
any  of  the  rights  or  privileges  secured  to  any  citizen  thereof, 
unless  by  the  law  of  the  land,  or  the  judgment  of  his  peers. 

Const.     1846,  art.  I,   f  1. 
I  a.  Trial  by  invy. 

The  trial  by  jury  in  all  cases  in  which  it  has  been  heretofore 
used  shall  remain  inviolate  forever;  but  a  jury  trial  may  be 
waived  by  the  parties  In  all  civil  cases  in  the  manner  to  be  pre- 
scribed by  law. 

Const     1846.  art.  I,  |  2. 

f  8.  Freedom   of  ^vrorahfp;   rellsrlonii   liberty. 

The  free  exercise  and  enjoyment  of  religious  profession  and 
worship,  without  discrimination  or  preference,  shall  forever  be 
allowed  in  this  State  to  all  mankind;  and  no  person  shall  be  ren- 
dered Incompetent  to  be  a  witness  on  account  of  his  opinions 
on  matters  of  religious  belief;  but  the  liberty  of  conscience 
hereby  secured  shall  not  be  so  construed  as  to  excuse  acts  of 
licentiousness,  or  justify  practices  inconsistent  with  the  peace 
or  safety  of  this  State. 

Comit     1846.  art.  I,  |  ». 

I   4.  ttabeaii  corpnt. 

The  privilege  of  the  writ  of  habeas  corpus  shall  not  be  sus- 
pended, unless  when,  in  cases  of  rebellion  or  invasion,  the  public 
safety  may  require  its  suspension. 
Const    1846,  art  I,  I  4. 
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5-^  CONSTITUTION  OF  NEW  YORK.  Am.  I 

I  5.  Bzceanlve  ball  and  lli&ea. 

Excessive  bail  shall  not  be  required  nor  excessive  fines  im- 
posed, nor  shall  cruel  aud  unusual  punishments  be  inflicted,  nor 
shall  witnesses  be  unreasonably  detained. 

Const     1846,  art.  I,  i  S. 
i  e.  Bill  off  rlirhtii. 

No  person  shall  be  held  to  answer  for  a  capital  or  otherwise 
infamous  crime  (except  in  cases  of  impeachment,  and  in  cases 
of  militia  when  in  actual  service,  and  the  land  and  naval  forces 
in  time  of  war,  or  which  this  State  may  keep  with  the  consent 
of  Confess  in  time  of  peace,  and  in  cases  of  petit  larceny,  under 
the  regulation  of  the  Legislature),  unless  on  presentment  or  in- 
dictment of  a  grand  jury,  and  in  any  trial  in  any  court  whatever 
the  party  accused  shall  be  allowed  to  appear  and  d^-fend  in  per- 
son and  with  counsel  as  in  civil  actions.  No  person  shall  be 
subject  to  be  twice  put  in  jeopardy  for  the  same  offense;  nor 
shall  he  be  compelled  in  any  criminal  case  to  be  a  witness 
against  himself;  nor  be  deprived  of  life,  liberty  or  property 
without  due  process  of  law;  nor  shall  private  property  be  taken 
for  public  use,  without  just  compensation. 

Const     18i6.  art.  I,   |  6. 

I  7.  Compensation  for  taklnff  private  property |  private 
roads  I  drainage  of  a^rlcnltaral  laadiii  excess  eondenana- 
tlon. 

When  private  property  shall  be  taken  for  any  public  use,  the 
compensation  to  be  made  therefor,  when  such  compensation  is 
not  made  by  the  State,  shall  be  ascertained  by  a  jury,  or  by  the 
Supreme  Court  with  or  without  a  jury,  but  not  with  a  referee, 
or  by  not  less  than  three  oommissioners  appointed  by  a  court 
of  record,  as  shall  be  prescribed  by  law.  Private  roads  may  be 
opened  in  the  manner  to  be  prescribed  by  law;  but  in  every  case 
the  necessity  of  the  road  and  the  amount  of  all  damage  to  be 
sustained  by  the  opening  thereof  shall  be  first  determined  by  a 
jury  of  freeholders,  and  such  amount,  togetiier  with  the  ex- 
penses of  the  proceeding,  shall  be  paid  by  the  person  to  be  bene- 
fited. General  laws  may  be  passed  permitting  the  owners  or 
occupants  of  agricultural  lands  to  construct  and  maintain  for 
the  drainage  thereof,  necessary  drains,  ditches  and  dykes  upon 
the  lands  of  others,  under  proper  restrictions  and  with  just 
compensation,  but  no  special  laws  shall  be  enacted  for  such 
purposes. 

The  L/egislature  may  authorize  cities  to  take  more  land  and 
property  than  is  needed  for  actual  construction  in  the  laying 
out,  widening,  extending  or  relocating  parks,  public  places,  high- 
ways or  streets;  provided,  however,  that  the  additional  land  and 
property  so  authorized  to  be  taken  shall  be  no  more  than  suf- 
ficient to  form  suitable  building  sites  abutting  on  such  park, 
public  place,  highway  or  street.  After  so  much  of  the  land  and 
property  has  been  appropriated  for  such  park,  public  place,  high- 
way or  street  as  is  needed  therefor,  the  remainder  may  be  sold 
or  leased- 

Const     1846.  art.   I,   i  7.     Amended  Nov.  4,   1913. 

I  8.  Freedom  of  speech  and  press |  criminal  proseen- 
tlona    for   libel. 

Brery  citizen  may  freely  spenk.  write  and  publish  his  senti- 
ments on  all  subjects,  being  ri'sponsible  for  tne  abuse  of  that 
right;  and  no  law  shall  be  passed  to  restrain  or  abridge  the 
liberty  of  speech  or  of  the  press.     In   all  criminal  prosecutions 
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or  indictiuents  for  libels,  the  trath  may  be  given  in  evidence  to 
the  jnry;  and  if  it  shall  appear  to  the  jury  that  the  matter 
charged  as  libelous  is  true,  and  was  published  with  good  motives 
and  for  justifiable  ends,  the  party  shall  be  acquitted;  and  the 
jory  shall  have  the  right  to  determine  the  law  and  the  fact. 

Cooat.     1846,  art  I,  |  8. 

I  9.  Rlylftt  to  aaaemble  and  petition |  dtvoreea)  lotteiiea, 
pool-fl«IIlnff    nnd    vamblinvy    inifra    to    prevent. 

No  law  shall  be  passed  abridging  the  right  of  the  people  peace- 
ably to  assemble  and  to  petition  the  government,  or  any  de- 
partment thereof;  nor  shall  any  divorce  be  granted  otherwise 
than  by  due  judicial  proceedings;  nor  shall  any  lottery  or  the 
sale  of  lottery  tickets,  pool-selling,  book-making,  or  anv  other 
kind  of  gambling  hereafter  be  authorized  or  allowed  within  this 
State;  and  the  Legislature  shall  pass  appropriate  laws  to  prevent 
offenses  against  any  of  the  provisions  of  this  section. 

Const.     1S4e,  art.  I,  I  10. 

I   lO.  Baciteatfl. 

The  people  of  this  State,  in  their  right  of  sovereignty,  aie 
deemed  to  possess  the  original  and  ultimate  property  in  and  to 
all  lands  within  the  jurisdiction  of  the  State;  and  all  lands  the 
title  to  which  shall  fail,  from  a  defect  of  heirs,  shall  revert,  or 
escheat  to  the  people. 

Const.     1846.  art.  I.   I  11. 

i   11.  Fendal   tennrea  nbolliihed. 

All  feudal  tenures  of  every  description,  with  all  their  incidents, 
are  declared  to  be  abolished,  saving  however,  all  rents  and  ser- 
vices certain  which  at  any  time  heretofore  have  been  lawfully 
created  or  reserved. 

Cbnst.     1846,  art.  I,  i  12. 

I   12.  Allodial  tennroa.  « 

All  lands  within  this  State  are  declared  to  be  allodial,  so  that, 
subject  only  to  the  liability  to  escheat,  the  entire  and  absolute 
property  is  vested  in  the  owners,  according  to  the  nature  of  their 
respective  estates. 

Const.     1846.  art.  I.   i   13. 

I   18.  Leaaea    of    avrlenltnral    landa. 

No  lease  or  grant  of  agricultural  land,  for  a  longer  period  than 
twelve  years,  hereafter  made,  in  which  shall  be  reserved  any 
rent  or  service  of  any  kind,  shall  be  valid. 

Const.     1846,   art.   I,   I  14. 

I   14.  Flnea    and   anarter-aalea    aliollahed. 

All  fines,  quarter-sales  or  other  like  restraints  upon  alienation, 
reserved  in  any  grant  of  land  hereafter  to  be  made,  shall  be  void. 

Const.     1846.  art.   I,   i   15. 

I    16.  Pnrchaae  of  landa  of  Indiana. 

No  purchase  or  contract  for  the  sale  of  lands  in  this  State, 
made  since  the  fourteenth  day  of  October,  one  thousand  seven 
hundred  and  seventy-five;  or  which  may  hereafter  be  made,  of, 
or  with  the  Indians,  shall  be  valid,  unless  made  under  the  au- 
thority, and  with  the  consent  of  the  Legislature. 
Const     1846.   art.   I.   I   16. 

g   16.   Common    law    and    acta    of    the    colonial    and    atato 
iefflalatn  rea. 

Such  parts  of  the  common  law,  and  of  the  acts  of  the  Legis- 
lature of  the  colony  of  New  York,  as  together  did  form  the  law 
of  the  said  colony,  on  the  nineteenth  day  of  AprU,  one  thousand 
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seveu  hundred  and  seyenty-^ive.  and  the  resolutiouH  of  the  Con- 
gress of  the  said  coh)uy,  aud  of  the  couveiitiou  of  the  State  of 
New  York,  in  force  on  the  twentieth  day  of  April,  one  thousand 
seven  hundred  and  seventy-seven,  \vhich  have  not  since  expired, 
or  been  repealed  or  altered;  and  such  acts  of  the  Liegislature 
of  this  State  as  are  now  in  force,  shall  be  and  coutinue  the  law 
of  this  State,  subject  to  such  alterations  as  the  Legislature  shall 
make  concerning  the  same.  But  all  such  parta  of  the  comoiov 
law,  and  such  of  the  said  acts,  or  parts  thereof,  aa  are  repugnant 
to  this  Constitution,  are  hereby  abrogated. 
CoD8t.    1846,  art  I,   S  17^ 

I  17.  GrantM  of  1iin4  iii||df»  by  tb«  Uinm  Qf  Gr«#t  prltut^ 
•Ince  1776)  prior  grunts. 

All  grants  of  land  within  this  Stat^,  made  by  the  king  of 
Great  Britain,  or  persons  acting  under  his  authority,  after  the 
fourteenth  day  of  October,  one  thousand  seveu  hundred  and  sev- 
enty-five, shall  be  null  and  void:  but  nothing  contained  in  this 
Constitution  shall  affect  any  grants  of  land  within  this  State, 
made  by  the  authority  of  the  said  king  or  his  predecessors,  or 
shall  annul  any  charters  to  bodies  politic  and  corporate,  by  hiu> 
or  them  made,  before  that  day;  or  shall  affect  any  such  grants 
or  charters  since  made  by  this  State,  or  by  persons  acting  under 
its  authority;  or  shall  impair  the  obligation  of  any  debts  con- 
tracted by  the  State,  or  individuals,  or  bodies  corporate,  or  any 
other  rights  of  property,  or  any  suits,  actions,  rights  of  action, 
or  other,  proceedings   in   courts   of  justice. 

OonBt.     1846,   art.   I,    {   18. 

i  18.  DumaflTcii  for  injnrfe*  canstnar  death. 

The  right  of  action  now  existing  to  recover  damages  for  In- 
juries   resulting    in    death,    shall    never    be    abrogated;    and    the 
amount  recoverable  shall  not  be  subject  to  any  statutory  limita- 
tion. • 
"New. 

I  19.  "Workmeii*!!    compensation. 

Nothing  contained  in  this  Constitution  shall  be  construed  to 
limit  the  power  of  the  Legislature  to  enact  laws  for  the  pro- 
tection of  the  lives,  health,  or  safety  of  employees;  or  for  the 
payment,  either  by  employers,  or  bv  employers  and  employees  or 
otherwise,  either  directly  or  through  a  State  or  other  system  of 
insurance  or  otherwise,  of  compensation  for  injuries  to  employees 
or  for  death  of  employees  resulting  from  such  injuries  with- 
out regard  to  fault  as  a  cause  thereof,  except  where  the  injury 
is  occasioned  by  the  willful  intention  of  the  injured  employee  to 
bring  about  the  injury  or  death  of  himself  or  of  another,  or 
where  the  injury  results  solely  fr«m  the  intoxication  of  the  In- 
jured employee  while  on  duty;  or  for  the  adjustment,  determina- 
tion and  settlement,  with  or  without  trial  by  jurv,  of  issues 
which  may  arise  under  such  legislation;  or  to  provide  thai  the 
right  of  such  compensation,  and  the  remedy  therefor  shall  be  ex- 
clusive of  all  other  rights  and  remedies  for  injuries  to  employees 
or  for  death  resulting  from  such  injuries;  or  to  provide  that  the 
amount  of  such  compensation  for  death  shall  not  exceed  a  fixed 
or  determinable  sum;  provided  tb.it  all  moneys  paid  by  an  em- 
ployer to  his  employees  or  their  legal  representatives,  by  reason, 
of  the  enactment  of  any  of  the  laws  herein  authorized,  shall  be 
held  to  be  a  proper  charge  in  the  cost  of  operating  the  business 
of  the   employer. 

Added  Nov.  4,   1913. 
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Be*.    1.  QQaUtcttlm  •!  ToUrp. 

a.  PipnoM  exdadea  from  fi^bt  of  suffrage. 

3.  Gertain  occupatlooa  and  coD<IltloDB  not  to  mffect  reafdenM. 

4.  Reglatratlon  and  election  lawa  to  be  piiaacjlt 
6.  Ifannor  of  Totlns. 

6.  fteylstratlon  and  electton  boards  to  be  non-partlaan,  except  at  town 
and  TiUate  <deeti«M. 

I  1.  Q,iiaIillemtion  of  -rotera. 

Every  male  citizen  of  the  age  of  twenty-one  yean,  who  dhal) 
have  been  a  citizen  for  ninety  days,  and  an  inhabitant  of  this 
State  one  year  ne'st  preceding  an  eleetioh,  and  lor  the  laaf  lour 
months  a  resideDt  of  the  county,  and  for  the  last  thirty  dajF*  a 
resident  of  the  election  district  in  which  he  may  offer  his  ^o^ew 
shall  be  entitled  to  yote  at  such  election  in  the  election  diatri(< 
of  whicii  he  shall  at  the  time  be  a  resident,  and  not  elsewhere, 
for  all  officers  that  now  are  or  hereafter  may  he  riective  by  the 
people,  and  upon'  all  questions  whndi  may  be  submitted  to  the 
rote  of  the  people,  proridoi)  that  in  time,  of  war  no  elector  in 
the  actual  military  s^rice  of  the  State,  or  of  the  United  States, 
in  the  army  or  navy  thereof,  shaU  be  deprived  of  his  vote  by 
reaaon  of  Ids  absence  from  such  election  diatrict;  and  the  Legis- 
lature shall  have  power  to  provide  the  manner  in  which  and  the 
time  and  place  at  which  such  absent  electors  may  Yot^,  and  for 
the  Yetnm  and  canvass  of  their  votes  in  the  el^tio|i  district  \^ 
which  they  respectively  reside. 

Const.    1846.  art.  II,  |  1. 


No  person  who  shall  receive,  acceivt,  qr  offer  to  receive,  or  pat, 
offer  or  promise  to  pay,  contribute,  offer  or  proinise  to  oontribute 
to  another,  to  be  paid  or  used,  any  money  or  other  valuable  thing 
as  a  cqfxtpen^ti^n  or  r^wapd  foe  the  givipg  or  Tyitbholdinjj^  a 
vote  af  an  election,  or  whit  ^ku\  tnake  (iny  promise  to  inQueupe 
the  giving  or  withjioldiug  HOy  such  vote,  or  who  shall  make  or 
become  directly  qr  indirectly  interested  in  any  bet  or  wager  de- 
pending upon  the  result  of  any  election,  shall  vote  at  snch  elec- 
tion; nud  upon  chi^Ilenffe  for  such  cause,  the  person  so  chal- 
lenged, before  the  oflicers  authorize^  for  that  purpose  shall  re- 
ceive his  vote,  shall  sw^ar  or  aflfirm  before  such  offioers  that  he 
has  not  received  or  offpn^,  does  not  expect  to  receive,  has  not 
paid,  offered  or  promised  to  pay,  contributed,  offered  or  promised 
to  contribute  to  anotl^er,  to  be  pnid  or  used,  any  money  or  other 
valuable  thing  as  a'  cotnpensatiori  or  reward  for  the  giving  or 
withholding  a  vote  at  such  election,  and  l^as  not  made  anv 
promise  to  influence  the  giving  or  withholding  of  any  such  vote, 
nor  made  or  become  directly  or  indirectly  interested  in  any  bet 
or  wager  depending  upon  the  result  of  such  election.  The  L^fg^ 
tatare  shall  enact  laws  excluding '  from  the  right  of  suffrage  all 
persona  convicted  of  bribery  or  of  any  infamous  crime. 

1846,  art.  II,  |  2. 
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I  8.  Certain  o««vpatlodi«  aad  eondltlonB  Mot  to  affeet 
reiildenee. 

For  the  purpose  of  voting,  no  person  shall  be  deemed  to  have 
gained  or  lost  a  residence,  by  reason  of  his  presence  or  absence,, 
while  employed  in  the  service  of  the  United  Stateis;  nor  whila 
engaged  in  the  navigation  of  the  waters  of  this  State,  or  of  the 
United  States,  or  of  the  high  seas;  nor  while  a  student  of  nny 
seminary  of  learning;  nor  while  kept  at  any  almshouse,  or  other 
asylum,  or  institution  wholly  or  partly  supported  at  public  ex- 
pense or  by  charity;  nor  while  confined  in  any  public  prison. 

Oonst    1846,  art.  II,  I  S. 

I  4»  Refffatratloa  and  eleetton  lavra  to  be  passed. 

Laws  shall  be  made  for  ascertaining,  by  proper  proofs,  the 
citisens  who  shaH  be  entitled  to  the  right  of  suffrage  hereby  es- 
tablished, and  for  the  registration  of  voters;  which  registration 
shall  be  completed  at  least  ten  days  before  each  election.  Such 
registration  shall  not  be  required  for  town  and  village  elections 
except  by  express  provision  of  law.  In  cities  and  villages  having 
five  thousand  inhabitants  or  more,  according  to  the  last  pre- 
ceding State  enumeration  of  inhabitants,  voters  shall  be  registereil 
upon  personal  application  only;  but  voters  not  reolding  in  such 
cities  or  villages  shaH  not  be  required  to  apply  in  person  for 
registration  at  the  first  meeting  of  the  ofllcers  having  charge  of 
the  registry  of  voters. 

Const.    1846.  art.  II,  |  4. 

f  6.  Manner  of  votlnv. 

'  All  elections  by  the  citizens,  except  for  such  town  officers  as 
may  by  law  be  directed  to  be  otherwise  chosen,  shall  be  by  ballot, 
or  by  such  other  method  as  may  be  prescribed  by  law,  provided 
that  secrecy  In  voting  be  preserved. 

Conit.    1846,  art.  II,  |  6. 

I  6.  Refflatratlon  and  election  boards  to  be  bi-partisan, 
except  at  to^vrn  and  -Flllaffc  elections. 

All  laws  creating,  regulating  or  affecting  boards  or  ofllcers 
charged  with  the  duty  of  registering  voters,  or  of  distributing 
balk>t«  at  the  polls  to  voters,  or  of  receiving,  recording  or  count- 
ing votes  at  elections,  shall  secure  equal  representation  of  the 
two  political  parties  which,  at  the  general  election  next  preceding 
that  for  which  such  boards  or  oflUcers  are  to  serve,  cast  the  high- 
est and  the  next  higliest  number  of  votes.  All  such  boards  and 
oflicers  shall  be  appointed  or  elected  in  such  manner,  and  upon 
the  nomination  of  such  representatives  of  said  parties  respectively, 
AS  the  Legislature  may  direct.  Existing  laws  on  this  subject 
shall  continue  until  the  Legislature  shall  otherwise  provide.  This 
section  shall  not  apply  to  town  meetings,  or  to  village  decdona. 
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article:  third. 

Bee     1.  JjtgiaimtUe  poweM. 

3.  Number  ttod  termii  of  scDatora  and  aawmbljmen. 
S»  Senate  dlBtiicta. 

4.  BnnmeratloDS  and  reapportionments. 

Bu  Apportionment  of  assemblymen;   creation  of  assembly  district!. 
C  CSompensation  of  members. 

7.  CiTfl  appointments  of  members  TOld. 

8.  Persona  diaqaaliOed  from  being  members. 
P,  Time  of  electioaa. 

Ilk  Povreni  of  each  bonse. 

11.  Jonmals;  open  sessions;   adjournments. 

12.  Members  not  to  be  qijefltfoned  for  speeches. 
18.  BUla  maj  originate  In  either  bonse. 

14.  ttnacting  clause  of  blUa. 

15.  Manner  of  passlagr  bills. 

16.  PriTate  and  local  bills  not  to  embrace  more  than  one  subject. 

17.  Bzlstinf  law  made  applicable  to  be  Inserted. 

18.  Cases  in  which  prlrate  and  local  bills  shall  not  be  passed;  restrlo> 

tlons  as  to  laws  autborlclng  street  railroads. 

19.  Prlrate  claims  not  to  be  audited  by  lefplslature. 
to.  Two-thirds  bin*. 

81.  Appropriation*  bills. 

S8.  BeatrictioUs  as  to  provisions  in  the  appropriation  or  supply  bills. 

88.  Certain  sections  aot  to  apply  to  commission  bills. 

M.  Tax  bills  to  state  tax  distinctly. 

88.  When  ayes  and  nays  necessary;  three-fifths  to  constitute  quorum. 

88.  Boards  of  superrisors. 

87.  Local  legtslatire  powers. 

88.  Bxtn  compensation  prohibited. 

88.  Prtoott  Ubor;  contract  system  abolished. 

I  1.  Ifeflrlsla.<lTe  pofvem. 

The  leglsIatiTe  power  ot  this  State  dhall  be  vested  in  tlie  Senate 
and  AsMmbly. 

Const.    1846.  art.  IIT,  I  1. 

I  S.  IfvBiber  an^l  terms  of  senators  una  assemblymen. 

The  Senate  riiall  coxnist  of  fifty  members,  except  a^  hcreinnfter 
prorlded.  The  senators  elected  in  the  year  one  thousand  eislit 
hiindred  and  ninety '^five  shall  hold  their  offices  for  three  years, 
and  their  ancceesors  shall  be  chosen  for  two  yeare.  The  Assem- 
bly shall  consist  of  one  hnndred  and  fifty  members  who  sbhil  be 
chosen  for  one  year. 

Coast.    1846.  art.  Ill,  |  8. 

I  8.  Senate  dlstrlets. 

The  State  shall  be  divided  into  fifty  districts  to  be  on  Hod  sen- 
ate districts,  each  of  which  shall  choose  one  senator.  The  dis- 
tricts shall  be  numbered  from  one  to  fifty,  inclusive*. 

District  number  one  (1)  shall  consist  of  the  counties  of  Suffolk 
and   Richmond. 

District  number  two  (2)  shall  consist  of  the  county  of  Queens. 

District  number  three  (3)  shall  con.s!st  of  that  pnrt  of  the 
county  of  Kings  comprising?  the  first,  second,  third,  fourth,  fifth 
and  flitth  wards  of  the  city  of  Brooklyn. 

District  number  four  (4)  shall  consist  of  that  pnrt  of  the  county 
of  Kings  comprlslnfi:  the  seventh,  thirtef^nth,  nineteen fh  ftiid 
twenty^rst  wards  of  the  city  of  Brooklyn 

District  ntimbet  five  (5)  shall  consist  of  that  part  of  the  county 
a  9 
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of  Kings  comprising  the  eighth,  t^nth,  twelfth  and  thirtieth  wards 
of  the  city  of  Brooklyn,  and  the  ward  of  the  city  of  Brooklyn 
which  wus  formerly  the  town  or  Groveseiid. 

District  number  »ix  (G)  shall  consist  of  that  part  of  the  county 
of  Kings  comprifdug  the  ninth,  eleventh,  twentieth  and  twenty- 
second  wards  of  the  city  of  Brooklyn. 

District  number  seven  (7)  shall  consist  of  that  part  of  the 
county  of  Kings  comprising  the  fourteenth,  fifteenth,  sixteenth 
and  seventeenth  wards  of  the  city  of  Brooklyn. 

District  number  eight  (8)  shall  consist  of  th«t  part  of  the  county 
of  Kings  comprising  the  twenty-third,  twenty-fourth,  twenty- 
fifth  and  twenty-ninth  wards  of  the  city  of  Brooklyn,  and  the- 
town  of  Flatlauds. 

District  number  nine  (9)  srhall  consist  of  that  part  of  the  county 
of  Kings  comprising  the  eighteenth,  twenty-sixth,  twenty-sev- 
enth and  twenty-eighth  wards  of  the  city  of  Brooklyn. 

District  number  ten  (10)  ^h&h  consist  of  that  part  of  the  county 
of  New  York  within  and  boundied  by  a  line  beginning  at  Canal 
street  and  the  Hudson  river,  and  running  thence  along  Canal 
street,  Hiidson  street,  Dominlck  street,  Varick  street,  Broome 
street,  Sullivan  street.  Spring  street,  Broadway,  Canal  etreet, 
the  Bowery,  Division  street,  Grand  street  and  Jackson  street,  to 
the  East  river  and  thence  around  the  southern  end  of  Manhattan 
island,  to  the  place  of  beginning,  and  also  Governor's,  Bedloe*8 
and  Ellis  islands. 

District  number  eleven  (11)  shall  consist  of  that  part  of  the 
county  of  New  York  lying  north  of  district  number  ten,  and  within 
and  bounded  by  a  line  beginning  at  the  junction  of  Broadway  and 
Canal  street,  and  running  thence  along  Broadway,  Fourth  street, 
the  Bowery  and  Third  avenue,  St.  Mark's  place.  Avenue  A, 
Seventh  street,  Avenue  B,  Clinton  street,  Rivington  street,  Nor- 
folk street,  Division  street.  Bowery  and  Canal  street,  to  the 
place  of  beginning. 

District  number  twelve  (12)  shall  consist  of  that  part  of  the 
county  Of  New  York  lying  north  of  districts  numbers  ten  and 
eleven  and  within  and  bounded  by  a  line  beginning  at  Jackson 
street  and  the  East  river,  and  running  thence  through  Jackson 
street,  Grand  street.  Division  street,  Norfolk  street,  Rivington 
street,  Clinton  street.  Avenue  B.  Seventh  street.  Avenue  A, 
St.  Mark's  place,  Third  avenue.  East  Fourteenth  street  to  the 
East  river,  and  along  the  East  river,  to  the  place  of  beginning. 

District  number  thirteen  (13)  shall  consist  of  that  part  of  the 
county  of  New  York  lying  north  of  district  number  ten,  and 
within  and  bounded  by  a  line  beginning  at  the  Hudson  river  at 
the  foot  of  Canal  .street,  and  running  thence  along  Canal  street, 
Hudson  street,  Dominick  street.  Varick  street,  Broome  street, 
Sullivan  street.  Spring  street,  Broadway,  Fourth  street,  the  Bow- 
ery and  Third  avenue,  Fourteenth  street,  Sixth  avenue.  West 
Fifteenth  street.  Seventh  avenue.  West  Nineteenth  street.  Eighth 
avenue,  West  Twentieth  street,  and  the  Hudson  river,  to  the 
place  of  beginning. 

District  number  fourteen  (14)  shall  consist  of  that  part  of  the 
county  of  New  York  lying  north  of  districts  numbers  twelve  and 
thirteen,  and  within  and  bounded  by  a  line  beginning  at  East 
Fourteenth  street  and  the  East  river,  and  running  thence  alon^ 
East  Fourteenth  street,  Irving  place.  East  Nineteenth  street. 
Third  avenue**  East  Twenty-third  street,  Lexington  avenue,  Bast 
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Fifty-third  street.  Third  avenae.  East  Fifty-second  street,  and 
rhe  East  river,  to  the  pUce  of  beginning. 

District  number  fifteen  (15)  shall  consist  of  that  part  of  the 
county  of  New  York  lying  north  of  district  number  thirteen,  and 
within  and  bounded  by  a  line  beginning  at  the  junction  of  West 
Fourteenth  street  and  Sixth  avenue,  and  running  thence  along 
Sixth  avenue.  West  Fifteenth  street.  Seventh  avenue.  West  For- 
tieth street.  Eighth  avenue,  and  the  transverse  road  across  Cen- 
tral park  to  Ninety-seventh  street.  Fifth  avenue.  Bast  Ninety- 
sixth  street,  Lexington  avenue.  Bast  Twenty-third  street,  Third 
avenue.  East  Nineteenth  street,  Irving  place  and  Fourteenth 
street,  to  the  place  of  beginning. 

District  number  sixteen  (16)  shall  consist  of  that  part  of  the 
county  of  New  York  lying  north  of  district  number  thirteen,  and 
within  and  bounded  by  a  line  beginning  at  Seventh  avenue  and 
West  Nineteenth  street,  and  running  thence  along  West  Nine- 
teenth street.  Eighth  avenue.  West  Twentieth  street,  the  Hudson 
river.  West  Forty-sixth  street.  Tenth  avenue,  West  Forty-third 
street.  Eighth  avenue.  West  Fortieth  streeft  and  Seventh  avenue, 
to  the  place  of  beginning. 

District  number  seventeen  (17)  shall  consist  of  that  part  of  the 
county  of  New  York  lying  north  of  district  number  sixteen,  and 
within  and  bounded  by  a  line  beginning  at  the  junction  of  Eighth 
avenue  and  West  Forty-third  street,  and  running  thence  along 
West  Forty-third  street.  Tenth  avenue.  West  Forty-sixth  street, 
the  Hudson  river.  West  Eighty-ninth  street,  Tenth  or  Amsterdam 
avenue.  West  Eighty-sixth  street.  Ninth  or  Columbus  avenue. 
West  Eighty-first  street  and  Eighth  avenue,  to  the  place  of 
beginning. 

District  number  eighteen  (18)  shall  consist  of  that  part  of  the 
county  of  New  York  lying  north  of  district  number  fourteen,  and 
within  and  bounded  by  a  line  beginning  at  the  junction  of  East 
Fifty-second  street  and  the  East  river,  and  running  thence  along 
East  Fifty-second  street.  Third  avenue,  East  Fifty-third  street, 
I«exiugton  avenue.  East  Eighty-fourth  street.  Second  avenue, 
East  Eij'hty-third  street  iind  the  East  river,  to  the  place  of  be- 
ginning: and  also  Blackwell's  island. 

District  number  nineteen  (19)  shall  consist  of  that  part  of  the 
county  of  New  York  lying  north  of  district  number  seventeen, 
and  within  and  bounded  by  a  line  beginning  at  West  Eighty- 
ninth  street  and  the  Hudson  river,  and  running  thence  along  the 
Hudson  river  and  Spuyten  Duyvil  creek  around  the  northern  end 
of  Manhattan  island;  tbence  southerly  along  the  Harlem  river  to 
the  north  end  of  Fifth  avenue;  thence  along  Fifth  avenue,  East 
One  Hundred  and  Twenty-ninth  street,  Fourth  or  Park  avenue, 
East  One  Hundred  and  Tenth  street,  Fifth  avenue,  to  trans- 
verse road  across  Central  park  at  Ninety-seventh  street,  Eighth 
avenue.  West  Eighty-first  street,  Ninth  or  Columbus  avenue. 
West  Eifhty-mxth  street.  Tenth  or  Amsterdam  avenue  and  West 
Eighty-ninth  street,  to  the  place  of  beginning. 

District  number  twenty  (20)  shall  consist  of  that  part  of  the 
county  of  New  York  lying  north  of  districts  numbers  eighteen 
and  fifteen,  and  within  and  bounded  by  a  line  beginning  at  East 
EHghty-third  street  and  the  Bast  river,  running  thence  through 
Btat  Bighty-third  street,  Second  avenue,  East  Eighty-fourth 
rtieet,  Lexington , avenue.  East  Ninety-sixth  street.  Fifth  avenue, 
But  One  Hundred  and  Tenth  street,  Fourth  or  Park  avenue, 
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iCast  One  Hundred  and  Nineteenth  street  to  the  Harlem  rirer. 
and  along  the  Harlem  and  East  rivers,  to  the  place  of  beginning; 
and  also  Randall's  island  and  Wnrd*s  island. 

All  the  above  districts  in  the  eo-inty  of  New  York  bounded  npon 
or  along  the  bonndary  waters  of  the  county,  shall  be  deemed  to 
extend  to  the  county  line. 

District  number  twenty-one  (21)  shall  consist  of  that  part  of  the 
county  of  New  York  lying  north  of  districts  numbers  nineteen 
and  twenty,  within  and  bounded  by  a  line  beginning  at  East  One 
Hundred  and  Nineteenth  street  and  the  Harlem  river,  and  running 
thence  along  East  One  Hundred  and  Nineteenth  street.  Fourth 
or  Park  avenue,  One  Hundred  and  Twenty-Ninth  street,  Fifth 
avenue  and  the  Harlem  river  to  the  place  of  beginning;  and  all 
that  part  of  the  county  of  New  York  not  hereinbefore  described. 

District  number  twenty-two  (22)  shall  consist  of  the  county  of 
Westchester. 

District  number  twenty- three  (23)  shall  consist  of  the  counties 
of  Orange  and  Rockland. 

District  number  twenty-four  (24)  shall  consist  of  the  counties 
of  Dutchess,  Columbia  and  Putnam. 

District  number  twenty-five  (25)  shall  consist  of  the  conn  ties  of 
Ulster  and  Greene. 

District  number  twenty-six  (2(1)  shall  consist  of  the  counties  of 
Delaware,   Chenango  and  Sullivan. 

District  number  twenty-seven  (27)  shall  consist  of  the  counties 
of  Montgomery,   Fulton,  Hamilton  and  Schoharie. 

District  number  twenty-eight  (28)  shall  consist  of  the  counties 
of  Saratoga,  Sbhenectady  and  Washington. 

District  number  twenty-nine  (29)  shall  consist  of  the  county  of 
Albany.  • 

District  number  thirty  (30)  shall  consist  of  the  connty  of  Rens- 
selaer. 

District  number  thirty-one  (31)  shall  consist  of  the  counties  of 
Clinton,  Essex  and  Warren. 

District  number  thirty-two  (32)  shall  consist  of  the  counties  of 
St.  Lawrence  and  Franklin. 

District  number  thirty-three  (33)  shall  consist  of  the  counties 
of  Otsego  and  Herkinier. 

District  number  thirty-four  (34)  shall  connist  of  the  county  of 
Oneida. 

District  number  thirty-five  (35)  shall  consist  of  the  counties  of 
Jefferson  and  Lewis. 

District  number  thirty-six  (3(1)  shall  consist  of  the  connty  of 
Onondaga. 

District  number  thirty-seven  (37)  shall  consist  of  the  counties 
of  Os^-ego  and  Madison. 

District  number  thirty-eight  (38)  shall  consint  of  the  counties 
of  Broome,  Cortland  and  Tioga. 

District  number  thirty-nine  (39)  shall  consist  of  the  counties  of 
Cayuga  and  Seneca. 

District  number  forty  (40)  shall  consist  of  the  counties  of 
Chemung,  Tompkins  and  Schuyler. 

District  number  forty-one  (41)  shall  consist  of  the  counties  of 
Stetiben  and  Yates. 

District  number  forty-two  (42)  shall  consist  of  the  counties  of 
Ontario  and  Wayne. 

District  number  forty-three  (43)  shall  coasist  of  that  pact  of  ths 
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«oaiitj  of  Monroe  compriBing  the  towQB  of  Brighton,  Henrietta, 
Irondequoit,  Mendon,  Penfield,  Perinton,  Pittsford,  Hush  and 
Webster,  and  the  fourth,  sixth,  seventh,  eighth,  twelfth,  thir- 
teenth, fourteenth,  sixteenth,  seventeenth  and  eighteenth  wards 
of  the  city  of  Rochester,  as  at  present  constituted. 

Diatrict  number  forty-four  (44)  shall  consist  of  that  part  of  the 
county  of  Monroe  comprising  the  towns  of  Ohili,  Clarltson,  Gates, 
Greece,  Hamlin,  Ogden,  Porma,  Rign,  Sweden  and  Wheatland, 
and  the  first,  second,  third,  fifth,  ninth,  tenth,  eleventh,  fifteenth, 
nineteenth  and  twentieth  wards  of  the  city  of  Rochester,  4s  at 
present  constituted. 

District  number  forty -five  (45)  shall  consist  of  tlie  counties  of 
Niagara,  Genesee  and  Orleans. 

District  number  forty-six  (40)  shall  consist  of  the  counties  of 
Allegany,   Livingston  and  Wyoming. 

Piatrlct  nnmber  forty  seven  (47  j  shall  consist  of  that  part  of 
the  county  of  Erie  compnsiug  the  first,  second,  third,  sixth,  fif- 
teenth, nineteenth,  twentieth,  twenty-first,  twenty-second,  twenty- 
third  and  twenty-fourth  wards  of  the  city  of  Buffalo,  as  at  presei^t 
constitntetl. 

District  number  forty -eight  (48)  shall  consist  of  that  part  of 
the  county  of  Erie  comprising  the  fourth,  fifth,  seventh,  eighth, 
ninth,  tenth,  eleventh,  twelfth,  thirteenth,  fourteenth  and  six- 
teenth wards  of  the  city  of  Buffalo,  as  at  present  constituted. 

District  number  forty-nine  (49)  shall  consist  of  that  pnrt  of  the 
coanty  of  Brie  comprising  the  seventeenth,  eighteenth  and  twenty- 
fifth  wards  of  the  city  of  Buffalo,  as  at  present  constituted;  and 
all  the  remainder  of  the  said  county  of  Erie  not  hereinbefore 
described. 

District  number  fifty  (50)  shall  consist  of  the  counties  of  Ohau- 
tauqua  and  Cattaraugus. 

Coast.    1546^  art.  Ill,  f  8. 

I  4.  BavmeraUoos  and  reappartloaaieata. 

An  enumeration  of  the  inhabitants  of  the  State  shall  be  taken 
under  the  direction  of  the  Secretary  of  State,  during  the  months 
of  May  and  June,  in  the  year  one  thousand  nine  hundred  and  five. 
and  in  the  same  months  every  tenth  year  thereafter;  and  the  said 
diatricta  shall  be  so  altered  by  the  Legislature  at  the  first  regular 
8«>ssion  after  the  return  of  every  enumeration,  that  each  senate, 
district  shall  contain  as  nearly  as  may  be  an  equal  number  of 
inhabitants,  excluding  aliens,  and  be  in  as  compact  form  as  prac- 
ticable, and  shall  remain  unaltered  until  the  return  of  another 
enumeration,  and  shall  at  all  times  consist  of  contiguous  ter- 
ritory, and  no  county  shall  be  divided  in  the  formation  of  a  Henat(> 
diatrict  except  to  make  two  or  more  senate  districts  whoUy  in 
such  county.  No  town,  and  no  block  in  a  city  inclosed  by  streets 
or  public  w^ays,  shall  be  divided  in  the  formation  of  Henute  di8- 
tricts;  nor  shall  any  district  contain  a  greater  excess  in  popula- 
tion over  an  adjoining  district  in  the  aame  county,  than  the  i>opu- 
lation  of  a  tow^n  or  block  therein  adjoining  such  district.  ConntieB. 
towna  or  blocks,  which,  from  their  location,  may  be  im^hidcU  in 
either  of  two  districts,  shall  be  so  placed  as  to  make  said  districts 
most  nearly  equal  in  number  of  inhabitants,  excluding  aliens. 

No  county  shall  have  four  or  more  senators  unlesn  it  bhuU  have 
a  fnll  ratio  for  each  senator.  No  county  shall  have  more  than 
OAe-tfiird  of  all  the  senators;  and  no  two  counties  or  the  territory 
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thereof  as  now  or^nized,  which  are  adjoining  countieSf  or  which 
are  separated  only  by  public  waters,  shall  have  more  than  one- 
half  of  all  the  senators. 

The  ratio  tor  apportioning  senators  shall  always  be  obtained  by 
dividing  the  number  of  inhabitants,  excluding  aliens,  by  fifty, 
and  the  Senate  shall  always  be  composed  of  fifty  members,  except 
that  if  any  county  having  three  or  more  senators  at  the  time  of 
any  apportionment  shall  be  entitled  on  such  ratio  to  an  additional 
senator  or  senators,  such  additional  senator  or  senators  shall  be 
given  to  such  county  in  addition  to  the  fifty  senators,  and  the 
whole  number  of  senators  shall  be  increased  to  that  extent. 

Const..  1846,  art.  Ill,  S  4. 

g  5.  Apportionment  of  naiienibljrnien;  creation  of  nssc^- 
bly  districts. 

The  members  of  the  assembly  shall  be  chosen  by  single  dis- 
tricts, and  shall  be  apportioned  by  the  Legislature  at  the  first  regu- 
lar session  after  the  return  of  every  enumeration  among  the  sev- 
eral counties  of  the  State,  as  nearly  as  may  be  according  to  the 
number  of  their  respective  Inhabitants,  e:tc]uding  aliens.  Every 
county  heretofore  established  and  separately  organized,  except 
the  county  of  Hamilton,  shall  always  be  entitled  to  one  member 
of  assembly,  and  no  county  shall  hereafter  be  erected  unless  its 
population  shall  entitle  it  to  a  member.  The  county  of  Hamilton 
shall  elect  with  the  county  of  Pulton,  until  the  population  of  the 
county  of  Hamilton  shall,  according  to  the  ratio,  entitle  it  to  a 
member.  But  the  Legislature  may  abolish  the  said  county  of 
Hamilton  and  annex  the  territory  thereof  to  some  other  county  or 
counties. 

The  quotient  obtained  by  dividing  the  whole  number  of  inhab- 
itants of  the  State,  excluding  aliens,  by  the  number  of  members 
of  assembly,  shall  be  the  ratio  for  appointment,  which  shall  be 
made  as  follows:  One  member  of  assembly  shall  be  apportioned 
to  every  county,  including  Fulton  and  Hamilton  as  one  county, 
containing  less  than  the  ratio  and  one-half  over.  Two  members 
shall  be  apportioned  to  every  other  county.  The  remaining  mem- 
bers of  assembly  shall  be  apportioned  to  the  counti(»s  having  more 
than  two  ratios  according  to  the  number  of  inhabitants,  exclud- 
ing aliens.  Members  apportioned  on  remainders  shall  be  api>or- 
tioned  to  the  counties  having  the  highest  remainders  on  the  order 
thereof  respectively.  No  coimty  shall  have  more  members  of 
assembly  than  a  county  having  a  greater  number  of  inhabitants, 
excluding  aliens. 

Until  after  the  next  enumeration,  members  of  the  Assembly 
shall  be  apportioned  to  the  several  counties  as  follows:  Albany 
county,  four  members;  Allegany  county,  one  member;  Broome 
count3%  two  members;  Cattaraugus  county,  two  members;  Cay- 
uga county,  two  members;  Chautauqua  county,  two  members; 
Chemung  county,  one  member:  Chenango  county,  one  member; 
Clinton  county,  one  member;  Columbia  county,  one  member;  Cort- 
land counrcy,  one  member:  Delaware  county,  one  member;  Dutch- 
ess county,  two  members;  Erie  county,  eight-  members;  Bssex 
county,  one  member;  Franklin  county,  one  member;  Fulton  and 
Hamilton  counties,  one  member;  Oonesee  county,  one  membet; 
Greene  county,  one  member;  Herkimer  county,*  one  member; 
Jefferson  county,  two  members;  Kings  county,  twenty-one  mem- 
bers; Lewis  county,  one  member;  Livingston  county,  one  mem- 
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ber;  Madieon  connty,  one  member;  Monroe  county,  four  members; 
Montgomery  county,  one  member;  New  York  county,  thirty -five 
members;  Niagara  county,  two  members;  Oneida  county,  three 
members;  Onondaga  connty,  four  members;  Ontario  county,  one 
member;  Orange  county,  tm  members;  Orleans  county,  one  mem- 
ber; Oswego  county,  two  members;  Otsego  county,  one  member; 
Putnam  county,  one  member;  Queens  county,  three  members; 
Rensselaer  connty,  three  members;  Richmond  county,  one  mem- 
ber; Rockland  county,  one  member;  St.  Lawrence  county,  two 
members;  Saratoga  county,  one  member;  Schenectady  county,  one 
member;  Schoharie  county,  one  member;  Schuyler  county,  one 
member;  Seneca  county,  one  member;  Steuben  county,  two  mem- 
bers; Suffolk  county,  two  members;  Sullivan  county,  one  mem- 
ber; Tioga  county,  one  member;  Tompkins  county,  one  member; 
Ulster  connty,  two  members;  Warren  county,  one  member;  Wash- 
ington coun^,  one  member;  Wayne  county,  one  member;  West- 
chester county,  three  members;  Wyoming  county,  one  member, 
and  Yates  county,  one  member. 

In  any  county  entitled  to  more  than  one  member,  the  board  of 
saperrisors,  and  in  any  city  embracing  an  entire  county  and  hav- 
faig  no  board  of  supervisors,  the  common  council,  or  if  there  be 
none,  the  body  exercising  the  powers  of  a  common  council,  shall 
assemble  on  the  second  Tuesday  of  June,  one  thousand  eight 
hundred  and  ninety-five,  and  at  such  times  as  the  Legislature 
making  an  apportionment  shall  prescribe,  and  divide  such  coun- 
ties into  assembly  districts  as  nearly  equal  in  number  of  in- 
habitants, excluding  aliens,  as  may  be,  of  convenient  and  con- 
tiguous territory  in  as  compact  form  as  practicable,  each  of  which 
shall  be  wholly  within  a  senate  district  formed  under  the  same 
apportionment,  equal  to  the  number  of  members  of  assembly  to 
which  such  county  shall  be  entitled,  and  shall  cause  to  be  filed 
in  the  olBce  of  the  Secretary  of  State  and  of  the  clerk  of  such 
county,  a  description  of  such  districts,  specifying  the  number  of 
each  district  and  of  the  inhabitants  thereof,  excluding  aliens, 
according  to  the  last  preceding  enumeration;  and  such  apportion- 
ment and  districts  shall  remain  unaltered  until  another  ennmera" 
tkm  shall  be  made,  as  herein  provided;  but  said  division  of  the 
city  of  Brooklyn  and  the  county  of  Kings  to  be  made  on  th< 
second  Tuesday  of  June,  one  thousand  eight  hundred  and  ninety 
iRre,  shall  be  made  by  the  common  council  of  the  said  city  an<\ 
the  board  of  supervisors  of  said  county,  assembled  in  joint  sea- 
sion.  In  counties  having  more  than  one  senate  district,  the  sam«) 
number  of  assembly  districts  shall  be  put  in  each  senate  district 
unless  the  assembly  districts  cannot  be  evenly  divided  among  thr 
senate  districts  of  any  county.  In  which  case  one  more  assembly- 
district  shall  be  put  in  the  senate  district  in  such  county  having 
the  largest,  or  one  less  assembly  district  shall  be  put  in  th*^ 
senate  district  in  such  county  having  the  smallest  number  of  in- 
habitants, excluding  aliens,  as  the  case  may  require.  No  towik< 
and  no  block  in  a  city  inclosed  by  streets  or  public  ways,  shall  be 
divided  in  the  formation  of  assembly  districts,  nor  shall  any  dis 
trict  contain  a  greater  excess  in  population  over  an  adjoining  dis- 
trict In  the  same  senate  district,  than  the  population  of  a  towx^ 
or  block  therein  adjoining  such  assembly  district.  Towns  or 
blodES  which,  from  their  locstion,  may  be  included  in  either  of 
two  diatricta,  shall  be  so  placed  as  to  make  said  districts  most 
aeariy  equal  in  number  of  Inhabitants,  excluding  aliens;  but  in 
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the  diTision  of  cities  under  the  first  Apportionment,  r«ffiL^  sbiUl 
be  had  to  the  number  oC  inhabitants,  excludim|  aliens,  of  tb« 
election  districts  according  to  the  State  enumeration  of  one  thou* 
sand  eight  hundred  and  ninety-two,  bo  far  as  may  be^  instead  oC 
blocks.  Nothing  in  this  section  shall  prevent  the  division,  at  any 
time,  of  counties  and  towns,  and  the  erection  of  new  town»  bj 
the  Legislature. 

An  apportionment  by  the  Legislature,  or  other  body,  shall  be 
subject  to  review  by  the  Supreme  Court,  at  the  suit  of  any  citixen* 
under  such  reasonable  regulations  as  the  Legislature  may  pre- 
scribe; and  any  court  before  which  a  cause  may  be  pending  in- 
volving an  apportionment,  shall  give  precedence  thereto  over  all 
other  .causes  and  proceedings,  and  if  said  court  be  not  \n  session 
it  shall  convene  promptly  for  the  disposition  of  the  same. 

OQoat.    184S,  art.  Ill,  f  6. 

I  6.  Compennatloiii  of  members. 

Each  member  of  the  Legislature  shall  receive  for  his  serricea  am 
annual  salary  of  one  thousand  five  hundred  dollars.  The  mem- 
bers of  either  house  shall  also  receive  the  sum  of  one  dollar  for 
every  ten  miles  they  shall  travel  in  going  to  and  returning  from 
their  place  of  meeting,  once  in  each  session,  on  the  most  usaal 
route.  Senators,  when  the  Senate  alone  is  convened  in  extra- 
ordinary session,  or  whjen  serving  as  members  of  the  conrt  for  the 
trial  of  impeachments,  and  iiach  members  of  the  Assembly,  not 
exceeding  nine  in  number,  as  shall  be  appoint^  managers  of  an 
impeachment,  shall  receive  an  additional  allowance  of  ten  dollars 
a  day. 

Const.    1846,  art.  UI,  f  6. 

I  7.  Civil  Appointments  of  members  TOlfL 

No  member  of  the  Legislature  shall  receive  any  dvil  appoint- 
ment within  this  State,  or  the  Senate  of  the  United  States,  ftrom 
the  Grovernor,  the  Governor  and  Senate,  or  from  the  Legislature, 
or  from  any  city  government,  during  the  time  for  which  he  shall 
have  been  elected;  and  all  such  appointments  and  all  vote»  given 
for  any  such  member  for  any  such  office  or  appointment  shall  be 
void. 

OonBt    1846.  art.  III.  §  7. 

i  8.  Persons  disqualified  from  belnff  membeva. 

No  person  shall  be  eligible  to  the  Legislature,  who  at  the  time 
of  his  election,  is,  or  within  one  hundred  days  previous  thereto 
has  been,  a  member  of  Congress,  a  civil  or  military  officer  under 
the  United  States,  or  an  officer  under  any  city  government.  And 
if  any  person  shall,  after  his  election  as  a  member  of  the  Legis- 
lature, be  elected  to  Congress,  or  appointed  to  any  office,  civil  oi 
military,  under  the  government  of  the  United  States,  or  under 
any  city  government,  his  acceptance  thereof  shall  vacate  his  seat. 

Const.    1846.  art.  III.  |  8. 

f  O.  Time  of  elections. 

The  elections  of  senators  and  members  of  assembly,  pursuant 
to  the  provisions  of  this  Constitution,  shall  be  held  on  the  Tues- 
day succeeding  the  first  Monday  of  November.  unloM  otherwto 
directed  by  the  I^egislature. 

Ooest.   1M6,  art.  HI,  I  9. 
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f  10.  ^OTveri  df  each  house. 

A  majority  of  each  house  shall  constitute  a  quorum  to  do  busi- 
ttc«a.  atLch  house  shall  determine  the  nilet;  of  its  own  proceed- 
hkgUi  and  be  the  judge  of  the  eleotions,  returns  and  quu  11  ti cations 
of  its  own  members:  shall  choose  its  own  officers;  and  the  Henate 
shall  choose  a  temporary  president  to  preside  in  case  of  the 
absence  or  impeachment  of  the  Lieutenant-Governor,  or  when  he 
shall  refuse  to  act  as  president,  or  shall  act  as  Governor. 

Const    1846,  art.  III.  8  10. 

I  11.  Jonrnals)  open  Beaiilonat  adjournments. 

Bach  house  shall  keep  k  journal  of  its  procci^dings,  and  publish 
the  same,  except  such  parts  as  may  require  secrecy.  The  doors 
of  each  house  shall  be  kept  open,  except  when  the  public  welfare 
shall  require  secrecy.  Neither  house  shall,  without  the  consent 
of  the  other,  adjourn  for  more  than  two  days. 

Const.    IMe,  sft.  III.  i  11. 


f  19*  MoatlbeVB   tkot  to   be   QneatlOned  fof  apeechea. 

For  any  speech  or  debate  in  either  house  of  the  Legislature,  the 
members  shall  not  be  questioned  in  any  other  place. 
Const.    1846,  srt.  III.  S  12. 

f  18.  Bills  may  originate  In  either  honae. 

Any  bill  may  originate  in  either  house  of  the  Legislature,  and 
an  bills  passed  by  one  house  may  be  amended  by  the  other. 

Osnat.    1846,  «rt.  HI,  |  18. 

I  14.  SnneMAs  elnuse  •€  Mil*. 

The  edactiiig  clause  of  all  bills  shall  be  '*The  People  of  the 
State  of  New  York,  represented  in  Senate  and  Assembly,  do  enact 
as  follows,"  thd  no  law  shall  be  enacted  except  by  bill. 

Cottst.    1846,  Art.  ni,  I  14. 

f  1ft.  Itaniiei*  of  paaslns  bills. 

No  bill  shall  be  passed  or  become  a  law  unless  it  shall  hare 
been  printed  and  upon  the  desks  of  the  members,  in  its  final  form, 
at  least  three  calendar  legislative  days  prior  to  its  final  passage, 
unless  the  Governor,  or  the  acting  Governor,  shall  have  certified 
to  the  necessity  of  its  immediate  passage,  under  his  hand  and  the 
seal  of  the  State;  nor  shall  any  bill  be  passetl  or  becomo  a  law, 
except  by  the  assent  of  a  majority  of  the  members  ele<'tod  to  each 
branch  of  the  Legislature;  and  upon  the  last  reading  of  a  bill,  no 
amendment  thereof  shall  be  allowed,  and  the  question  upon  its 
final  passage  shall  be  taken  immediately  thereafter,  and  the  yeas 
and  nays  entered  on  the  jonmal. 

0«BSt«    1846,  art.  IIli  I  16. 


f  !«.  Prl-rato  tkrnH  loeal  bills  not  to  enibraee  more  tbnn 
•«o  ««bje«t. 

Ko  pritale  or  local  bill,  which  may  be  passed  by  the  Legislature, 
shall  embrace  more  than  one  subject,  and  that  shall  be  expressed 
In  the  title. 

Const.    1846.  art.  Ill,  |  16. 
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I  17.  Exlstinor  laiw^M  mitde  applicable  to  be  Inserted* 

No  act  shall  be  ^ssed  which  shall  provide  that  any  eziatins 
law,  or  any  part  thereof,  shall  be  made  or  deemed  a  part  of  said 
act,  or  which  shall  enact  that  any  existing:  law,  or  part  thereof, 
shall  be  applicable,  except  by  inserting  it  in  such  act. 

Coast.    1846,  art.  Ill,  f  17. 

I  IS.  Cases  In  vrhlch  private,  and  local  bills  sball  not  bo 
passed;  restrictions  as  to  laws  antborlstntf  street  rail- 
roads. 

The  legislature  shall  not  pass  a  private  or  local  bill  in  any  of 
the  following  oases: 

Changing  the  names  of  persons. 

Laying  out,  opening,  altering,  working  or  discon tinning  roads, 
highways  or  alleys,  or  for  draining  swamps  or  other  low  lands. 

Locating  or  changing  county  seats. 

Providing  for  changes  of  venue  in  civil  or  criminal  cases. 

Incorporating  villages. 

Providing  for  election  of  members  of  boards  of  superrisors. 
.    Selecting,  drawing,  summoning  or  impaneling  grand  or  petit 
jurors. 

Regulating  the  rate  of  interest  on  money. 

The  opening  and  conducting  of  elections  or  designating  places 
of  voting. 

Creating,  increasing  or  decreasing  fees,  percentages  or  allow- 
onces  of  public  officers,  during  the  term  for  which  said  officers 
are  elected  or  appointed. 

Granting  to  any  corporation,  association  or  individual  the  right 
to  lay  down  railroad  tracks. 

Granting  to  any  private  corporation,  association  or  individual 
any  exclusive  privilege,  immunity  or  franchise  whatever. 

Granting  to  any  person,  association,  firm  or  corporation  an  ex- 
emption from  taxation  on  real  or  personal  property: 

Providing  for  building  bridges,  and  chartering  companies  for 
such  purposes,  except  on  the  Hudson  river  below  Waterford,  and 
on  the  East  river,  or  over  the  waters  forming  a  part  of  the 
boundaries  of  the  State. 

The  Legislature  shall  pass  general  laws  providing  for  the  cases 
onumerntod  in  this  section,  and  for  all  other  cases  which  in  its 
judgment,  may  be  provided  for  by  general  laws.  But  no  law 
shall  authorize  the  construction  or  operation  of  a  street  railroad 
except  upon  the  condition  that  the  consent  of  the  owners  of  one- 
half  in  value  of  the  property  bounded  on,  and  the  consent  also 
of  the  local  authorities  having  the  control  of,  that  portion  of  a 
street  or  highway  upon  which  it  is  proposed  to  construct  or  oper- 
ate such  railroad  be  first  obtained,  or  in  case  the  consent  of  such 
property  owners  cannot  be  obtained,  the  Appellate  Division  of  the 
Supreme  Court,  in  the  department  in  which  it  is  proposed  to  be 
constructed,  may,  upon  application,  appoint  three  commissioners 
who  shall  determine,  after  a  hearing  of  all  parties  interested, 
whetber  such  railroad  ought  to  be  constructed  or  operated,  and 
their  determination,  confirmed  by  the  court,  may  be  taken  in  lieu 
of  the  consent  of  the  property  owners.  [As  mmsnded  in  1801. 
To  take  effect  Jan.  1,  1002.] 

Const.    1846,  art.  III.  f  18,  added  la  1874. 
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I  19.  Private  elalms  not  to  be  audited  br  lerl«l«tvre. 

The  Legislature  shall  neither  audit  nor  allow  any  priyate  claiia 
or  account  against  the  State,  but  may  appropriate  money  to  pay 
such  claims  as  shall  have  been  audited  and  allowed  according  to 
law. 

Const.  1846,  art.  Ill,  |  19.  added  in  1874. 

i  90.  Two.tblrd«  bills. 

The  assent  of  two-thirds  of  the  members  elected  to  each  branch 
of  the  Legislature  shall  be  requisite  to  every  bill  appropriating  the 
public  moneys  or  property  for  local  or  private  purposes. 

Const.    1846.  art.  I.  I  9. 

i  21.  ApproprlattoB  bills. 

No  money  shall  ever  be  paid  out  of  the  treasury  of  this  State, 
or  any  of  its  funds,  or  any  of  the  funds  under  its  management, 
except  in  pursuance  of  an  appropriation  by  law;  nor  unless  such 
payment  be  made  within  two  years  next  after  the  passage  of 
such  appropriation  act;  and  every  such  law  making  a  new  appro- 
priation, or  continuing  or  reviving  an  appropriation,  shall  dis- 
tinctly specify  the  sum  appropriated,  and  Uie  object  to  which  it 
is  to  be  applied;  and  it  shall  not  be  sufficient  for  such  law  to 
refer  to  any  other  law  to  fix  such  sum. 

Const.    1846,  art.  Vn.  I  8. 

I  28.  Restrletlons  mu  to  provisloBS  In  tbe  appropriation 
or  anipply  bills. 

No  provision  or  enactment  shall  be  embraced  in  the  annual 
appropriation  or  supply  bill,  unless  it  relates  specifically  to  some 
particular  appropriation  in  the  bill;  and  any  such  provision  or 
enactment  shall  be  limited  in  its  operation  to  such  appropriation. 


i  S8.  Certain  seetlons  not  to  apply  to  commission  bills. 

Sections  seventeen  and  eighteen  of  this  article  shall  not  apply 
to  any  bill,  or  the  amendments  to  any  bill,  which  shall  be  reported 
to  the  Legislature  by  commissioners  who  have  been  appointed  pur- 
suant to  law  to  revise  the  statutes. 

Const.  1846.  art.  III.  I  26,  added  In  1874. 


i  24.  Tax  bills  to  state  tax  distinctly. 

Every  law  which  imposes,  continues  or  revives  a  tax  shall  dis- 
tinctly state  the  tax  and  the  object  to  which  it  is  to  be  applied, 
and  it  shall  not  be  sufficient  to  refer  to  any  other  law  to  fix  such 
tax  or  object 

1846,  art  III,  |  20,  added  in  1874. 

SB*  IVben  ayes  and  nays  necessary  |  tbree-flftbs  to  con- 


On  the  final  passage,  in  either  house  of  the  Legislature,  of  any 
act  which  imposes,  continues  or  revives  a  tax,  or  creates  a  debt 
or  charge,  or  makes,  continues  or  revives  any  appropriation  of 
pablic  or  trust  money  or  property,  or  releases,  discharges  or  com- 
rnutea  any  claim  or  demand  of  the  State,  the  question  shall  be 
taken  by  yeas  and  nays,  which  shall  be  duly  entered  upon  the 
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journals,  and  three-fifths  of  all  the  members  elected  to  either 
house  shall,  In  all  such  cases,  be  necessary  to  constitute  a  quorum 
therein. 

Conat.    1846,  Art.  III.  }  21,  Added  la  18T4. 

I  26.  Board  of  siipervlsors. 

There  shall  be  in  each  county,  except  in  a  county  wholly  in- 
cluded in  a  city,  a  board  of  supervisors,  to  be  composed  of  such 
members  and  elected  in  such  manner  and  for  such  period  as  is 
or  may  be  provided  by  law.  In  a  city  which  includes  an  entire 
county,  or  two  or  more  entire  counties,  the  powers  and  duties  of 
a  board  of  supervisors  may  be  devolved  upon  the  municipal  as- 
sembly, common  council,  board  of  aldermeh  or  other  legislative 
body  of  the  city.     [As  amended  in  1899.] 

Const.    1840,  art.  III.  }  22.  added  in  1874. 

I  27.  Local  legislative  povTers. 

The  Legislature  shall,  by  general  laws,  confer  upon  the  boards 
of  supervisors  of  the  several  counties  of  the  State  such  further 
powers  of  local  legislation  and  administration  as  the  Legislature 
may,  from  time  to  time,  deem  exp€Hiient,  and  in  counties  wni*  a 
uow  have,  or  may  hereafter  have,  county  anJi+'^rs  or  other  fiscal 
otticers,  authorized  to  audit  bills,  accounts,  charges,  claims  or 
demands  against  the  county,  the  Legislature  may  confer  such 
powers  upon  said  auditors,  or  fiscal  officers,  as  the  Legislature 
may,  from  time  to  time  deem  expedient 

Const    1846.  art.  lit,  i  28,  added  in  1874.  amended  1909. 

I  28.  iSxtra  eomp^niiatlon  iirohthtted. 

The  Legislature  shall  not,  nor  shall  the  comiuon  council  of  any 
city,  nor  any  board  of  supervisors,  grant  any  extra  compensation 
to  any  public  officer,  servant,  agent  or  contractor. 

Oonat.    1846,  art.  Ill,  f  24. 

I  29.  Prison  labor)  conti^act  system  abollslil^^. 

The  Legislature  shall,  by  law,  provide  for  the  occupation  ahd 
employment  of  prisoners  sentenced  to  the  several  state  prisons, 
penitentiaries,  jails  and  reformatories  in  the  State;  and  on  and 
aftfer  the  first  day  of  January,  in  the  year  one  thousabd  eight 
hundred  and  ninety-seven,  no  person  in  any  such  prison,  peni- 
tentiary, jail  or  reformatory,  shall  be  re<iuired  or  allowed  to 
work,  while  under  sentence  thereto,  At  any  trade,  Industrj-  or 
occupation,  wherein  or  whereby  his  work,  or  the  product  or  profit 
of  his  work,  shall  be  farmed  out,  contracted,  given  or  sold  to 
any  person,  firm,  association  or  corporation.  Thia  section  shall 
not  be  construed  to  prevent  the  Legislature  from  providihg  that 
convicts  may  work  for,  and  that  the  products  of  their  labor  inty 
be  disposed  of  to.  the  State  or  any  political  division  thereof,  or 
for  or  to  any  public  institution  owned  or  managed  and  controlled 
by  the  State,  or  any  political  division  thereof. 

Now. 
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ARTICLE  FOURTH. 

Sec.     1.  BxerutlTP  power. 

2.  Qocllflcations  of  goTemor  and  Ileatenant-gOTcmcr. 

9,  ElpctlPQ  ot  goTornor  and  lloatouant-goyprnor. 

4.  Datlos  and  powers  of  goTornor;  compensation. 

ft.  ReprU'T(>s,  commutations  and  pardons  to  bo  jrranted  by  fOTemor. 

6l  When  Itentenant-iOTemor  to  art  as  goremor. 

7.  Qoallflcatlons   and  dalles   of  lieatenant-goTemor;    sncceasioii   to   the 

goTemorsbip. 

8.  Salary  of  lleutenant-goremor. 

9.  Bills    to  bp    proaentPd   to   goremor;    approTal:    passage   of   bills    by 

legislature  If  not  approTpd. 

I  1.  Bze«vtlve  poinrer* 

The  exemtiTe  power  shnll  be  Tested  In  a  Governor,  who  shall 
hold  his  office  for  two  years;  a  Lieutenant-Governor  shall  be 
chosen  at  the  same  time,  and  for  the  same  term.  The  Governor 
and  Lientenant-Gorernor  elected  next  preceding  the  time  when 
this  section  shall  take  effect,  shall  hold  office  until  and  including 
the  thirty-first  day  of  December,  one  thousand  eight  hundred  and 
ninety-six,  and  their  successors  shall  be  chosen  at  the  general 
election  in  that  year. 

Const.    184«,  art.  IT,  I  1. 

I  3.  <|valllIcatloiiB  of  iroTernor  and  lleatenant-groTernor. 

No  person  shall  be  eligible  to  the  office  of  Governor  or  Lieuten- 
ant-Governor, except  a  citizen  of  the  United  States,  of  the  age 
of  not  less  than  thirty  years,  and  who  shall  have  been  five  yearb 
next  preceding  his  election  a  resident  of  this  State. 

Const.    1346,  art.  I¥,  f  S. 

I  S>  BleottoB  of  tfOYeFiftor  and  llentea»nt«>iiroTemor. 

The  Governor  and  Lieutenant-Governor  shall  be  elected  at  the 
times  and  places  of  choosing  members  of  the  Assembly.  The 
persons  respectively  having  the  highest  number  of  votes  for  Gov- 
ernor ^nd  l4i«ateofmt*6ov«rnor  ahall  bo  elected;  but  in  case  two 
or  more  shall  have  an  equal  and  the  higbeet  number  of  votes  for 
Governor,  or  for  Liept^nant-Govemor,  the  two  houses  of  the 
liCgislatiire  at  ita  next  annual  session  shall  forthwith,  by  joint 
ballot,  choose  one  of  the  said  persons  so  having  an  equal  and  the 
highest  number  of  votes  for  Goverpor  or  Lieutenant-Governor. 

Oomt.    1846,  art.  IV,  |  3. 

I  4-  Dutflos   siii«|    power*   of   fFOvevnovf    oompennatlon. 

The  Governor  shall  b«  Commander-in-Chief  of  the  mihtary  and 
naval  forces  of  the  State.  He  shall  have  power  to  convene  the 
Legislatnre,  or  the  Senate  only,  on  extraordinary  oocasions.  At 
eztrftordinary  sessions  no  subject  shall  be  acted  upon,  except  such 
as  the  Governor  may  recommend  for  consideration.  He  shall 
communicate  by  message  to  the  Legislature  at  every  session  the 
condition  of  the  State,  and  recommend  such  matters  to  it  ns  ho 
shall  judge  expedient.  He  shaU  transact  all  necessary  busine*'^ 
wltb  the  otfi^p  Qf  governmont,  civil  and  military,  He  sh-ll 
eneiUte  alt  BUcn  mensures  as  may  be  resolved  upon  by  the  Loffi^- 
knire,  %nd  ah^u  UAf  care  thgt  tbe  laws  are  faithfully  pxocntcd. 
Be  ■hklf  receive  for  nis  services  an  annual  salary  of  ten  thousnnd 
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dollars,  and  there  shall  be  proTided  for  his  use  a  suitable  and 
furnished  executive  residence. 

Const.    1846.  art.  IV,  f  4,  amended  In  1874. 

I  6.  Reprieves,  eammntatlona,  and  pardOMS  im  Iba 
granted  by  governor. 

The  Governor  shall  have  the  power  to  grant  reprieTes,  com- 
mutations and  pardons  after  conviction,  for  all  offenses  except 
treason  and  sases  of  impeachment,  upon  such  conditions  and  with 
such  restrictions  and  limitations,  as  he  may  think  proper,  sub- 
ject to  such  regulations  as  may  be  provided  by  law  relative  to 
the  manner  of  applying  for  pardons.  Upon  conviction  for  treason, 
bo  shall  have  power  to  suspend  the  execution  of  the  sentence, 
until  the  case  shall  be  reported  to  the  Legislature  at  its  next 
meeting,  when  the  Liegislature  shall  either  pardon,  or  commute 
the  sentence,  direct  the  execution  of  the  sentence,  or  grant  ^ 
further  reprieve.  He  shall  annually  communicate  to  the  Liegis- 
lature each  case  of  reprieve,  commutation  or  pardon  granted, 
stating  the  name  of  the  convict,  the  crime  of  which  he  was  con- 
victed, the  sentence  and  its  date,  and  the  date  of  the  commuta- 
tion, pardon  or  reprieve. 

Const.    1846,  art.  IV,  }  5. 

I  6.  Wlien   lleatenaat-ffovernor   to  aet  as  flroTemor. 

In  case  of  the  impeachment  of  the  Governor,  or  his  removal 
from  oflBce,  death,  inability  to  discharge  the  powers  and  duties 
of  the  said  office,  resignation,  or  absence  from  the  State,  the 
powers  and  duties  of  the  office  shall  devolve  upon  the  Lieutenant- 
Governor  for  the  residue  of  the  term,  or  until  the  disability  shall 
cease.  But  when  the  Governor  shall,  with  the  consent  of  the 
Legislature,  be  out  of  the  State,  in  time  of  war,  at  the  head  of  a 
military  force  thereof,  he  shall  continue  Oommander-ln-Obief  of 
all  the  military  force  of  the  State. 

Const.    1346,  art.  IV,  {  6. 

S  7.  <laallflcattoBS  and  dntles  of  lieatenant-vovernori 
snccesslon  to  tlie  s^O'vernorsliip. 

The  Lieutenant-Governor  shall  possess  the  same  qualifications 
of  eligibility  for  office  as  the  Governor.  He  shall  be  president  of 
the  Senate,  but  shall  have  only  a  casting  vote  therein.  If  during 
a  vacancy  of  the  office  of  Governor,  the  Lieutenant-Governor  shall 
be  impeached,  displaced,  resign,  die,  or  become  incapable  of  per- 
forming the  duties  of  his  office,  or  be  absent  from  the  State,  the 
President  of  the  Senate  shall  act  as  Governor  until  the  vacancy 
be  filled  or  the  disability  shall  cease:  and  if  the  President  of  the 
Senate  for  any  of  the  above  causes  shall  become  incapalile  of 
performing  the  duti,es  pertaining  to  the  office  of  Governor,  the 
Speaker  of  the  Assembly  shall  act  as  Governor  until  the  vacancy 
be  filled  or  the  disability  shall  cease. 

Const.    1846,  art.  IV,  I  T. 

I  8.  Salary  of  llentenant-fro-vernor. 

The  Lieutenant-Governor  shall  receive  for  his  services  an  annual 
salary  of  five  thousand  dollars,  and  shall  not  receive  or  be  en- 
titled to  any  other  compensation,  fee  or  perquisite,  for  any  duty 
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or  seryie«  he  may  be  required  to  perform  by  the  Gonstitution  or 
by  Uw. 

Comt.    1846,  art.  IT,  I  8,  amended  In  1874. 

i  ••  Bill*  to  be   presented  to   tfo-Fernor;   approval |   pa«- 
•  of  Mil  by  leirtslatiire  If  not  approved. 


Every  bill  which  shall  haye  passed  the  Senate  and  Assembly 
•hall,  before  it  becomes  a  law,  be  presented  to  the  Governor;  if 
he  approre,  he  shall  sign  it;  bat  if  not,  he  shall  return  it  with 
his  objections  to  the  house  in  which  it  shall  have  originated, 
which  shall  enter  the  objections  at  large  on  the  journal,  and 
proceed  to  reconsider  it.  If  after  such  reconsideration,  two*thirds 
of  the  members  elected  to  that  house  shall  agn>e  to  pass  the  bill, 
it  shall  be  sent,  together  with  the  objections,  to  the  other  house, 
by  which  it  shall  likewise  be  reconsidered;  and  if  approved  by 
two-thirds  of  the  members  elected  to  that  house,  it  shall  become 
a  law  notwithstanding  the  objections  of  the  Governor.  In  all 
auch  cases,  the  votes  in  both  houses  shall  be  determined  by  yeas 
and  nays,  and  the  names  of  the  members  voting  shall  be  entered 
on  the  journal  of  each  house  respectively.  If  any  bill  shall  not 
be  returned  by  the  Governor  within  ten  days  (Sundays  excepted) 
after  it  shall  have  been  presented  to  him,  the  same  shall  be  a 
law  in  like  manner  as  if  he  had  signed  it,  unless  the  Legislature 
shall,  by  their  adjournment,  prevent  its  return,  in  which  case  it 
shall  not  become  a  law  without  the  approval  of  the  Governor. 
No  bill  shall  become  a  law  after  the  final  adjourpment  of  the 
Liegislature,  unless  approved  by  the  Governor  within  thirty  days 
after  such  adjournment.  If  any  bill  presented  to  the  Governor 
contain  several  items  of  appropriation  of  money,  he  may  object 
to  one  or  more  of  such  items  while  approving  of  the  other  portion 
of  the  bill.  In  such  case,  he  shall  append  to  the  bill,  at  the  time 
of  signing  it,  a  statement  of  the  items  to  which  he  objects;  and 
the  appropriation  so  objected  to  shall  not  take  effect.  If  the 
legislature  be  in  session,  he  shall  transmit  to  the  house  m  which 
the  bin  originated  a  copy  of  such  statement,  and  the  items  ob- 
jected to  shall  be  separately  reconsidered.  If  on  reconsideration 
one  or  more  of  such  items  be  approved  by  two-thirds  of  the  mem- 
bers elected  to  each  house,  the  snmo  shall  be  part  of  the  law, 
notwithstanding  the  objections  of  the  Governor.  All  the  pro- 
visions of  this  section,  in  relation  to  bills  not  approved  by  the 
Governor,  shall  apply  in  cases  in  which  he  shall  withhold  his 
approval  from  any  item  or  items  contained  in  a  bill  appropriating 
money. 

1848»  art.  IV,  I  0,  amended  in  1874. 
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ARTICUn   FIFTH. 

Bee.    1.  State  offleeni. 

2.  First  election  of  state  ofllcers. 

8.  Superintendent  of  public  works;  appointment;  powers  and  duties. 

4.  Superintendent  of  state  prisons ;  appointment;  powerf  and  4ntl^ 

5.  Gommlssloners  of  the  land  office;  of  tbe  CAoal  Xua4f  caiL||^  ^^^^^ 

6.  Powers  and  duties  of  boards. 

7.  State  treasurer;  suspension  by  goTemor.  ' 

8.  Certain  offices  aboUsbed. 

9.  ClTil  servico  appointments  and  promotions, 

S  1«  state  ofllcern. 

The  Secretary  of  State,  Comptroller,  Treasurer,  Attorne^-Geu- 
eral  and  State  Engineer  and  Surveyor  shall  be  chosen  at  a  gen- 
eral election,  at  the  times  and  places  of  electing  the  Qovwnov 
and  Lieutenant-Governor,  and  shall  hold  their  offices  for  two 
3'ears,  except  as  provided  in  section  two  of  this  ^article.  £2(Vph 
of  the  officers  in  this  article  named,  excepting  the  Speaker  of  the 
Assembly,  shall,  at  stated  times  during  his  continuaiice  in  office, 
receive  for  his  services  a  compensation  which  shall  not  ^e  in- 
creased or  diminished  during  the  term  for  which  he  shall  have 
been  elected;  nor  shall  he  receive  to  his  use  any  fees  or  per- 
quisites of  office  or  other  compensation.  No  person  shall  be 
elected  to  the  office  of  State  Bngiaeer  and  Surveyor  lyho  is  not 
a  practical  civil  engineer. 

Const.    1846,  art.  V,  H  1.  2. 

I  a.  First  election  of  state  oflioers. 

The  first  election  of  the  Secretary  of  State,  Comptroller,  Trea«» 
urer,  Attorney-General  and  State  Engineer  and  Surveyor,  pu»- 
suant  to  this  article,  shall  be  held  in  the  year  one  thousand 
eight  hundred  and  ninety-five,  and  their  terms  of  office  shall 
begin  on  the  first  day  of  January  following,  and  shaU  be  for 
three  years.  At  the  general  election  in  the  year  erne  thousand 
eight  hundred  and  ninety-eight,  and  every  two  years  thereafter, 
their  successors  shall  be  chosen  for  the  term  of  two  years. 

New. 

I  8.  Svperlntendeiftt  of  publle  ^nrovke)  fli]>pofliit«ie«t| 
powers  ajid   duties  of. 

A  Superintendent  of  Public  Works  shall  be  appointed  by  the 
Governor,  by  and  with  the  advice  and  consent  of  the  (Senate, 
and  hold  his  office  until  the  end  of  the  term  of  the  Gk>vernor  by 
whom  he  was  nominated,  and  until  his  successor  is  appointed  and 
qualified.  He  shall  receive  a  compnensation  to  be  fi^e<|  by  Uw. 
He  shall  be  required  by  law  to  give  security  for  the  faithful 
execution  of  his  office  before  entering  upon  the  duties  thereof. 
He  shall  be  charged  with  the  execution  of  all  laws  relating  to  the 
repair  and  navigation  of  the  canals,  and  also  of  those  relating 
to  the  construction  and  improvement  of  the  canals,  except  so  far 
as  the  execution  of  the  laws  relating  to  such  construction  or 
improvement  shall  be  confided  tb  the  State  Engineer  and  Sur- 
veyor; subject  to  the  control  of  the  Legislature,  he  shall  make 
the  rules  and  regulations  for  the  navigation  or  use  of  the  canals. 
He  may  be  suspended  or  removed  from  office  by  the  Governor, 
whenever,  in  his  judgment,  the  public  interest  shall  so  require; 
but  in  case  of  the  removal  of  such   Superintendent  of  Public 
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Works  from  office,  the  GoTernor  shall  file  with  the  Secretary  o^ 
State  a  statement  of  the  cause  of  sach  removal,  aad  shall  report 
such  removal  and  the  cause  thereof  to  the  Legislature  at  its  i^ext 
session.  The  Superintendent  of  Public  W.orks  shall  appoint  not 
more  than  three  assistant  superintendents,  whose  duties  shaU  he 
prescribed  bj  him,  subject  to  modification  hy  the  Legislature,  gnd 
who  shall  receive  for  their  services  a  compensation  to  be  fixed  by 
law.  They  shall  hold  their  office  for  three  years,  subject  to  sus- 
pension or  removal  by  the  Superintendent  of  Public  Works,  when- 
ever, in  his  judgment,  the  public  Interest  shall  so  require.  Any 
rmcaney  in  the  office  of  any  such  assistant  superintendert  shall 
be  filled  for  the  remainder  of  the  term  for  which  he  was  ap- 
pointed, by  the  Superintendent  of  Public  Works;  but  In  case  of 
the  snupension  or  removal  of  any  such  assistant  superintendent 
by  him,  he  shall  at  once  report  to  the  Governor,  in  writing,  the 
cause  of  snch  removal.  All  other  persons  employed  in  the  eare 
and  management  of  the  canals,  except  oollectors  of  tolls,  and 
those  in  the  department  of  the  State  Engineer  and  Surveyor, 
shall  be  appointed  by  the  Superintendent  of  Public  Works,  and 
be  subject  to  suspension  or  removal  by  him.  The  Superintendent 
of  Public  Works  shall  perform  all  the  duties  of  the  former  Oanal 
Commissioners  and  Bourd  of  Oanal  Commissioners,  as  now  de- 
clared by  law,  until  otherwise  provided  by  the  Ijegislature,  The 
Gt)vemor,  by  and  with  the  advice  and  consent  of  the  Senate. 
shall  have  power  to  fill,  vacancies  in  the  office  of  Superintendent 
of  Public  Works;  if  the  Senate  be  pot  in  session,  he  may  grant 
commissions  which  shall  expire  at  the  end  of  the  next  succeeding 
session  of  the  Senate. 

CoMt.    iai6,  art.  V,  {  3.  amended  In  1874. 

I  4.  Superintendent      of      state      pjrtsonsi      «|ppolntnftent| 
poinrers  »nd  dntles   of. 

A  Superintendent  of  State  Prisons  shall  be  appointed  by'  the 
Governor,  by  and  with  the  advice  and  consent  of  the  Senate,  and 
hold  his  office  for  five  years,  unless  sooner  removed;  he  shall 
give  security  in  such  amount,  and  with  such  sureties  ns  shall  be 
required  by  taw  for  the  faithful  discharge  of  his  duties;  he  shall 
have  the  superintendence,  management  and  control  of  state 
prisons,  subject  to  such  laws  as  now  exist  or  may  hereafter  bo 
enacted;  be  shall  appoint  the  agents,  wardens,  physicians  and 
chaplains  of  the  prisons.  The  agent  and  warden  of  each  prison 
shall  appoint  all  other  officers  of  such  prison,  except  the  clerk, 
subject  to  the  approval  of  the  same  by  the  Snperintendont.  The 
Comptroller  shall  appoint  the  clerks  of  the  prisons.  The  Super- 
intendent shall  have  all  the  powers  and  perform  nil  the  duties 
not  Inconsistent  herewith,  which  were  forraerlj'  had  and  per- 
formed by  the  Inspectors  of  State  Prisons.  The  Governor  mny 
remove  the  Superintendent  for  cause  at  any  time,  giving  to  hinj 
a  eopy  of  the  charges  against  him,  and  an  opportunity  to  be 
heard  in  his  defense. 

CMwt.    1846.  art.  V,  i  4,  amended  in  18T0. 

I  B.  ConanUssloners  of  tlie  land  ofllce)  of  the  cnnal  fond; 
1»onvd. 


The  Ueutenant-Govemor,  Speaker  of  the  Assembly,  Secretary 
•f  State,   Comptroller,    Treasurer,    Attorney-General    and    State 
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Engineer  and  Surveyor  shall  be  the  commissioners  of  the  land 
office.  The  Lientenant-GoTernor,  Secretary  of  State,  Comptroller, 
Treasurer  and  Attorney-General  shall  be  the  commissioners  of 
the  canal  fund.  The  canal  board  shall  consist  of  the  commis- 
sioners of  the  canal  fund,  the  State  Engineer  and  Surveyor  and 
the  Superintendent  of  Public  Works. 

Const.    1846,  art.  T,  I  S. 

I  O.  Poorer*  and  duties  of  boards. 

The  powers  and  duties  of  the  respective  boards,  and  of  the 
several  officers  in  this  article  mentioned,  shall  be  such  as  now 
are  or  hereafter  may  be  prescribed  by  law. 

Const.    1S46,  art.  Y,  }  6. 


I  7.  State  treasurer,  avapenRidn  Iry  aroTemor. 

The  Treasurer  may  be  suspended  from  office  by  the  Governor, 
during  the  recess  of  the  Legislature,  and  until  thirty  days  after 
the  commencement  of  the  next  session  of  the  Legislature,  when- 
ever it  shall  appear  to  him  that  such  Treasurer  has,  in  any  par- 
ticular, violated  his  duty.  The  Governor  shall  appoint  a  com- 
petent person  to  discharge  the  duties  of  the  office  during  such 
suspension  of  the  Treasurer. 

Const.    1846,  art.  V,  }  7. 

I  8.  Certain  ofllees  abollnlied. 

All  offices  for  the  weighing,  gauging,  measuring,  culling  or  In- 
specting any  merchandise,  produce,  manufacture  or  commodity 
whatever,  are  hereby  abolished;  and  no  such  offi'-*e  shall  hereafter 
be  created  by  law;  but  nothing  in  this  section  contained  shall 
abrogate  any  office  created  for  the  purpose  of  protecting  the 
public  health  or  the  interests  of  the  State  in  ita  property,  revenue, 
tolls  or  purchases,  or  of  supplying  the  people  with  correct  stand- 
ards of  weights  and  measures,  or  shall  prevent  the  creation  of  any 
office  for  such  purposes  hereafter. 

Const.    1846.  art.  V.  I  8. 

I  ••  Ctvll  service  appointments   and   promotions. 

Appointments  and  promotions  in  the  civil  service  of  the  State, 
and  of  all  the  civil  divisions  thereof,  including  cities  and  villages, 
shall  be  made  according  to  merit  and  fitness  to  be  ascertained, 
so  far  as  practicable,  by  examinations,  which,  so  far  as  prac- 
ticable, shall  be  competitive;  provided  however,  that  honorably 
discharged  soldiers  and  sailors  from  the  army  and  navy  of  the 
United  States  in  the  late  civil  war,  who  are  citizens  and  resi- 
dents of  this  State,  shall  be  entitled  to  preference  in  appointment 
and  promotion  without  regard  to  their  ntanding  on  any  list  from 
which  such  appointment  or  promotion  may  be  made.  Laws  shall 
be  made  to  provide  for  the  enforcement  of  this  section, 

M«w. 
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ARTICUB   SIXTH. 

1.  Bnprane  court;  how  oonitlUted;  judicial  dlatrleU. 

2.  JndicUl  depaitments;  appellate  dinalon,   how  conitituted;  forenior 

to  dcdvnate  Jnatlcea;  reporter;  time  aad  place  of  holding  courts. 
8.  Judge  or  jnatice  uot  to  ait  in  rerlew;  teatlmon7  in  equity  caaea. 

4.  Terma  of  nfice;  Tacandea.  how  filled. 

5.  CItjr  coorta    abollahed;    jndgea   bef^ome   juaticei    of  lapreBe    court; 

aalarlea;  lorisdictlon  Teated  in  aupreme  court. 
0.  Olrcnit  courta  and  courta  of  oyer  and  terminer  ahoUabed. 

7.  Geurt  of  appeala. 

8.  Vacancy  in  court  of  appeala,  how  filled. 

9.  Jnrladictlon  of  court  of  appeala. 

10.  Jadgea  not  to  hold  any  other  oflce. 

11.  Bemoral  of  judges. 

12.  Gompenaation;  age  reatrlctlon;  aaaignment  by  goremor. 

13.  Trial  of  impeachment!. 

14.  County  coorta. 

15.  Surrogatea'     courta;     aurrogatea,     their    powera     and     jnrladictlOBS 

Tacandea. 

16.  Local  judicial  officers. 

17.  Juaticea  of  the  peace;  dlatrlct  court  juaticea. 
la.  Inferior  local  courta. 

19.  Clertca  of  courta. 

90.  "So  judicial  ofllcer,  except  justice  of  the  peace,  to  reeelTe  fees;  not 
to  act  as  attorney  or  connaelor. 

21.  Publication  of  atatntea. 

22,  Terms  of  office  of  present  justices  of  tha  peace  and  lacal  Judicial 

offlcera. 
2S.  Courta  of  special  sessions. 

I  1.  Supreme  eoiirti  lio^r  eoavtltnted ;  Jvidlelai  dlatrlets. 

The  Supreme  Court  is  continued  with  general  jurisdiction  in 
law  and  equity,  subject  to  such  appellate  jurisdiction  of  the  Court 
of  Appeals  as  now  is  or  may  be  prescribed  by  law  not  inconsistent 
with  this  article.  The  existing  judicial  districts  of  the  State  are 
continued  until  changed  as  hereinafter  provided.  The  Supreme 
Court  shall  consist  of  the  Justices  now  in  office,  and  of  the 
Judges  transferred  thereto  by  the  fifth  section  of  this  article,  all 
of  whom  shall  continue  to  be  Justices  of  the  Supreme  Court 
daring  their  respectiye  terms,  and  of  twelve  additional  Justices 
who  shall  reside  in  and  be  chosen  by  the  electors  of,  the  several 
existing  judicial  aistricts,  three  in  the  first  district,  three  in  the 
second,  and  one  in  each  of  the  other  districts;  and  of  their  suc- 
cessors. The  successors  of  said  Justices  shall  be  chosen  by  the 
electors  Of  their  respective  judicial  districts.  The  Legislature 
may  alter  the  judicial  districts  once  after  every  enumeration 
under  the  Constitntion,  of  the  inhabitants  of  the  State,  and  there- 
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upon  reapportion  the  Justices  to  be  thereafter  elected  in  the 
districts  so  altered.  The  Legislature  may  from  time  to  time  in- 
crease the  number  of  justices  in  any  judicial  district  except  that 
the  number  of  justices  in  the  first  and  second  district  or  in  any 
of  the  districts  into  which  the  second  district  may  be  divided, 
shall  not  be  increased  to  exceed  one  justice  for  each  eighty 'thou- 
sandi  or  fraction  over  forty  thousand  of  the  population  thereof, 
as  shown  by  the  last  State,  or  Federal  census  or  enumeration,  and 
except  that  the  number  of  justioas  in  any  other  district  shall  not 
be  increased  to  exceed  one  justice  for  each  sixty  thousand  or 
fraction  over  thirty-five  thousand  of  the  population  thereof  as 
shown  by  the  last  State  or  Federal  census  or  enumeration.  The 
Legislature  may  erect  out  of  the  second  judicial  district  as  now 
CQns^itqtedr  anotl^er  Judicial  district  and  apportion  the  justices 
in  office  between  the  districts,  and  provide  for  the  election  of 
additional  justices  in  the  new  district  not  exceeding  the  limit 
herein  provided. 

CoDBt.    1846,  art.  VI,  |  6,  amended  in  1006. 

i  2.  Jndictal  departments ;  appellate  diTtatony  tiQ^nr  pon- 
■tltatedf  ffOTernor  to  deslarnate  Jastlceii|  repprteri  time 
flWll  lllane  III  holAliiflr  fionrta. 

The  Legislature  shall  divide  the  State  into  four  judicial  depart- 
ments. The  first  department  shall  consist  of  the  county  of  New 
York;  the  others  shall  be  bounded  by  county  lines,  and  be  com- 
pact and  equal  in  population  as  nearly  as  may  be.  Once  every 
ten  years  the  Legislature  may  alter  the  judicial  departments,  but 
without  increasing  the  number  thereof. 

There  shall  be  an  Appellate  Division  of  the  Supreme  Court, 
consisting  of  seven  Justices  in  the  first  department,  and  of  five 
Justices  in  each  of  the  other  departments.  In  each  department 
four  shall  constitute  a  quorum,  and  t4»a  copcnrrenoe  of  three  shall 
be  necessary  to  a  decision.  No  more  than  five  Justices  shall  sit 
ip  any  case. 

From  all  the  Justices  elected  to  the  Supreme  Court  the  Gov- 
ernor shall  designate  those  who  shall  constitute  the  'Appellate 
Division  in  each  department;  and  he  shall  designate  the  Presiding 
justice  thereof,  who  shall  act  as  such  during  his  term  of  office, 
and  shall  be  a  resident  of  the  department.  The  other  Justices 
shall  be  designated  for  terms  of  five  years  or  the  unexpired  por- 
tions of  their  respective  terms  of  office,  if  less  than  five  years. 
From  time  to  time  as  the  terms  of  such  designations  expire,  or 
Yacancies  occur,  he  shall  make  new  designations.  A  ipajority  of 
the  Justices  so  designated  to  sit  in  the  Appellate  Division,  in  each 
department  shall  be  residents  of  the  department,  lie  may  also 
mfk)(e  temporary  designations  in  case  of  the  absence  or  inability 
to  act  of  any  Justice  in  the  Appellate  Division,  or  in  case  the 
Presiding  Justice  of  any  Appellate  Division  shall  certify  to  ^^jro 
that  one  or. more  additional  Justices  are  needed  for  the  speedy 
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disposition  of  the  business  before  it.  Wbedoyer  the  Appellate 
Dirision  in  any  department  shall  be  unable  to  dispose  of  its  busi- 
ness within  a  reasonable  time,  a  majority  of  the  Plresiding 
Justices  of  the  several  departments  at  a  meetihir  called  by  the 
Presiding  Justice  of  the  department  in  arrears  may  transfer  any 
pending  appeals  from  snch  department  to  any  other  department 
for  hearing  and  determination.  No  Justict?  of  the  Ai^pellate 
Division  shall,  within  the  department  to  which  he  may  bs  desig- 
nated to  perform  the  duties  of  an  Appellate  Justice,  exercise  any 
of  the  powers  of  a  Justice  of  the  Supreme  Court,  other  than 
those  of  a  Justice  out  of  court,  and  those  pertaining  to  the  Ap- 
pellate Division,  or  to  the  hearing  and  decision  of  motions  sub- 
mitted by  consent  of  (Counsel,  but  any  such  Justice,  when  tiot 
actually  engaged  In  performing  the  duties  of  such  Appellate 
Justice  in  the  department  to  which  he  is  designated/  may  hold 
any  term  of  the  Supreme  Court  and  exercise  any  of  the  powers 
of  a  Justice  of  the  Supreme  Court  in  any  county  or  judicial  dis- 
trict in  any  other  department  of  the  State.  From  and  after  the 
last  day  of  December,  eighteen  hundred  and  ninety-five,  the 
Appellate  Division  shall  have  the  jurisdiction  now  exercised  by 
the  Snpreme  Court  at  its  General  «Terms  and  by  the  General 
Terms  of  the  Court  of  Common  Pleas  for  the  City  and  County 
of  New  York,  the  Superior  Court  of  the  City  of  New  York,  the 
Superior  Court  of  Buffalo  and  the  City  of  Brooklyn,  and  sUch 
additional  jurisdiction  as  may  be  confen^ed  by  the  Legislature. 
It  shall  have  power  to  appoint  and  remove  a  reporter. 

The  Justices  of  the  Appellate  Division  in  each  department  shall 
have  power  to  fix  the  times  and  places  for  iiolding  Special  Telrms 
therein,  and  to  assign  the  Justices  iu  the  depat*tments  to  hold 
soch  terms;  or  to  make  rules  tberefOr. 

Const.     1846,  art.  TI  ff  7  and  2S,  added  In  1882,  amended  In  1899  and  190&. 


I  8.  Jiidire  or  Justtee  not  to  alt  la  re-view  i  testlnioti^  lii 
eqaltr  cases. 

No  Judge  or  Justice  shall  sit  in  the  Appellate  Division  or  in 
the  Court  of  Appeals  in  review  of  a  decision  made  by  him  or  by 
any  court  of  which  he  was  at  the  time  a  sitting  member.  The 
testimony  in  equity  cases  shall  be  taken  in  like  manner  as  ih 
cases  at  law:  and,  except  as  herein  otherwise  provided,  the  Legis- 
lature shall  have  the  same  power  to  n'ter  and  regulate  the  juriii- 
diction  and  proceedings  in  law  and  in  et^uity  thiit  it  has  hareto- 
fore  exercised. 
Const.    1846,  art.  VI.  I  8. 

I  4.  Terniii  of  ofltcef  vaeaaelesf  bovr  flUoil. 

The  ofBcial  terms  of  the  Justices  of  the  Supreme  Court  sha!!  Ute 
fourteen  years  from  and  including  the  first  day  of  January  n^xt 
•iter  their  election.    When  a  vacanoy  shall  occur  otherwise  thMk 
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by  expiration  of  term  in  the  office  of  Justice  of  the  Supreme 
Court  the  same  shall  be  filled  for  a  full  term,  at  tlie  next  general 
electioui  happening  not  less  than  three  months  after  such  Vacancy 
occurs;  and,  until  the  vacancy  shall  be  so  filled,  the  Governor  by 
and  with  the  advice  and* consent  of  the  Senate,  if  the  Senate 
shall  be  in  session,  or  if  not  in  session  the  Governor,  may  fill 
such  vacancy  by  appointment,  which  shall  continue  until  nnd  in- 
cluding the  last  day  of  December  next  after  the  election  at  which 
the  vacancy  shall  be  filled. 

Oonst.  1846,  art  VI,  {{  9,  IS. 

I  S.  City  courts  aboll»1ied|  Judges  become  Jnntlees  of  sii- 
preme  court |  salaries  |  Jarisdiction  vested  in  sapreme 
eoart.      • 

The  Superior  Court  of  the  City  of  New  York,  the  Court  of 
Common  Pleas  for  the  City  and  County  of  New  York,  the  Su- 
perior Court  of  Buffalo,  and  the  City  Court  of  Brooklyn,  are 
abolished  from  and  after  the  first  day  of  January,  one  thousand 
eight  hundred  and  ninety-six,  and  thereupon  the  seals,  records, 
papers  and  documents  of  or  belonging  to  such  courts,  shall  be 
deposited  in  the  offices  of  the  Clerks  of  the  several  counties  in 
which  said  courts  now  exist;  and  all  actions  and  proceedings  then 
pending  in  such  courts  shall  be  transferred  to  the  Supreme  Court 
for  hearing  and  determination.  The  Judges  of  said  courts  in 
office  on  the  first  day  of  January,  one  thousand  eight  hundred 
and  ninety-six,  shall,  for  the  remainder  of  the  term  for  which 
they  were  elected  or  appointed,  be  Justices  of  the  Supreme  Court; 
but  they  shall  sit  only  in  the  counties  in  which  they  were  elected 
or  appointed.  Their  salaries  shall  be  paid  by  the  said  counties 
respectively,  and  shall  be  the  same  as  the  sclaries  of  the  other 
Justices  of  the  Supreme  Court  residing  in  the  same  countieis. 
Their  successors  shall  be  elected  as  Justices  of  the  Supreme 
Court  by  the  electors  of  the  judicial  districts  in  which  they 
lespectively  reside. 

The  jurisdiction  now  exercised  by  the  several  courts  hereby 
abolished,  shal)  be  vested  in  the  Supreme  Court.  Appeals  from 
inferior  and  local  courts  now  heard  in  the  Court  of  Common 
Pleas  for  the  City  and  County  of  New  York  and  the  Superior 
Court  of  Buffalo,  shall  be  heard  in  the  Supreme  Court  in  such 
manner  and  by  such  Justice  or  Justices  as  the  Appellate  Divi- 
sions in  the  respective  departments  which  include  New  York  and 
Buffalo  shall  direct,  unless  otherwise  provided  by  the  Legislature. 

New. 


S  O.  Clrcalt    eoarts     and    conrts    of    oyer    and    termiaer 
abolished. 

Circuit  Courts  and  Courts  of  Oyer  and  Terminer  are  abolished 
from  and  after  the  last  day  of  December,  one  thousand  eight 
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bnndKd  and  ninety-fiTe.  All  their  jurisdiction  shall  theseitpon 
be  Tested  in  the  Supreme  Court,  and  all  actions  and  proceedings 
then  pending  in  sucn  courts  shall  be  transferred  to  the  Supreme 
Court  for  hearing  and  determination.  Any  Justice  of  the  Su- 
preme Court,  except  as  otherwise  provided  •  in  this  ar title,  may 
hold  court  in  any  county. 

N«w. 

I  T.  Caart  of  anpeals. 

The  Court  of  Appeals  is  continued.  It  shall  consist  of  the  Chief 
Judge  and  Associate  Judges  now  in  office,  who  shall  hold  their 
offices  until  the  expiration  of  their  respective  terras,  and  their 
puccessors,  who  shall  be  chosen  by  the  electors  of  the  State. 
The  oflScial  terms  of  the  Chief  Judge  and  Associate  Judges  shall 
be  fourteen  years  from  and  including  the  first  day  of  January 
next  after  their  election.  Five  members  of  the  court  shall  form 
a  qnonun,  and  the  concurrence  of  four  shall  be  necessary  to  a 
decision.  The  court  shall  have  power  to  appoint  and  to  remove 
its  reiK>rter,  clerk  and  attendants.  Whenever  and  as  often  as  a 
majority  of  the  Judges  of  the  Court  of  Appeals  shall  certify  to 
the  Governor  that  said  court  is  unable,  by  reason  of  the  accumu- 
Ittion  of  causes  pending  therein,  to  hear  and  dispose  of  the  same 
with  reasonable  speed,  the  Governor  shall  designate  not  more  than 
four  Justices  of  the  Supreme  Court  to  serve  as  Associate  Judges 
of  Court  of  Appeals.  The  Justices  so  designated  shall  be  relieved 
from  their  duties  as  Justices  of  the  Supreme  Court  and  shall 
serve  as  Associate  Judges  of  the  Court  of  Appeals  until  the 
causes  undisposed  of  in  said  court  are  reduced  to  two  hundred, 
when  they  snail  return  to  the  Supreme  Court.  The  Governot 
may  designate  Justices  of  the  Supreme  Court  to  fill  vacancies. 
No  Justice  shall  serve  as  Associate  Judge  of  the  Court  of  Ap- 
p«Us  except  while  holding  the  office  of  Justice  of  the  Supreme 
Coart,  and  no  more  than  seven  Judges  shall  sit  in  any  case, 
[As  amended  in  1899.] 

OoBSt.    18M.  art.  VI,  I  8,  amended  In  1869. 


I  8.  yrmemmey  in  court  of  appeals,  how  filled. 

When  a  vacancy  shall  occur  otherwise  than  by  expiration  of 
term,  in  the  office  of  Chief  or  Associate  Judge  of  the  Court  of 
Appeals,  the  same  shall  be  filled,  for  a  full  term,  at  the  next 
S^neral  election  happening  not  less  than  three  months  after  su  h 
ucancy  occurs;  and  until  the  vacancy  shall  bo  so  filled,  the  Gov- 
ernor, by  and  with  the  advice  and  consent  of  the  Senate,  if  the 
Senate  shall  be  in  session,  or  if  not  in  session  the  Governor  may 
fiU  such  vacancy  by  appointment.  If  any  such  appointment  of 
Chief  Judge  shall  be  made  from  among  the  Associate  Judges,  a 
temporary  appointment  of  Associate  Judge  shall  be  made  in  11  ko 
Banner;  bnt  in  such  case,  the  person  appointed  Chief  Judge  shall 
Bot  be  deemed  to  vacate  his  office  of  Associate  Judge  any  longer 
Uian  until  the  expiration  of  his  appointment  as  Chief  Judge.  The 
powers  and  jurisdiction  of  the  court  shall  not  be  suspended  for 
want  of  appointment  or  election,  when  the  number  of  Judges  is 
fafflcient  to  constitute  a  quorum.  All  appointments  under  this 
tectioD  shall  continue  until  and  including  the  last  day  of  Decem- 
ber next  after  the  election  at  which  the  vacancy  shall  be  filled. 

]B4e»  ast.  TI,  I  8,  amended  In  1869. 
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by  expiration  of  term  in  the  office  of  Justice  of  the  Supreme 
Court  the  same  shall  be  filled  for  a  fall  term,  at  the  next  general 
election,  happening  not  less  than  three  months  after  such  Vacancy 
occurs;  and,  until  the  vacancy  shall  be  so  filled,  the  Governor  by 
and  with  the  advice  and* consent  of  the  Senate,  If  the  Senate 
shall  be  in  session,  or  if  not  in  session  the  Governor,  may  fill 
such  vacancy  by  appointment,  which  shall  continue  until  nnd  in- 
cluding the  last  day  of  December  next  after  the  election  at  which 
the  vacancy  shall  be  filled. 

Oonst.  1846.  Art.  VI,  9i  9,  13. 


I  S.  City  eonrts  abollaliedi  Jndves  beeone  Justlees  of  su- 
preme court)  salaries)  Jarlsdletlon  vested  In  sapreme 
eoart.      '• 

The  Superior  Court  of  the  City  of  New  York,  the  Court  of 
Common  Pleas  for  the  City  and  County  of  New  York,  the  Su- 
perior Court  of  Buffalo,  and  the  City  Court  of  Brooklyn,  are 
abolished  from  and  after  the  first  day  of  January,  one  thousand 
eight  hundred  and  ninety-six,  and  thereupon  the  seals,  records, 
papers  and  documents  of  or  belonging  to  such  courts,  shall  be 
deposited  in  the  oflices  of  the  Clerks  of  the  several  counties  in 
which  said  courts  now  exist;  and  all  actions  and  proceedings  then 
pending  in  such  courts  shall  be  transferred  to  the  Supreme  Court 
for  hearing  and  determination.  The  Judges  of  said  courts  in 
oflSce  on  the  first  day  of  January,  one  thousand  eight  hundred 
and  ninety-six,  shall,  for  the  remainder  of  the  term  for  which 
they  were  elected  or  appointed,  be  Justices  of  the  Supreme  Court; 
but  they  shall  sit  only  in  the  counties  in  which  they  were  elected 
or  appointed.  Their  salaries  shall  be  paid  by  the  said  counties 
respectively,  and  shall  be  the  same  as  the  s&laries  of  the  other 
Justices  of  the  Supreme  Court  residing  in  the  same  counties. 
Their  successors  shall  be  elected  as  Justices  of  the  Supreme 
Court  by  the  electors  of  the  judicial  districts  in  which  they 
lespectively  reside. 

The  jurisdiction  now  exercised  by  the  several  courts  hereby 
abolished,  shall  be  vested  in  the  Supreme  Court.  Appeals  from 
inferior  and  local  courts  now  heard  in  the  Court  of  Common 
Pleas  for  the  City  and  County  of  New  York  and  the  Superioi- 
Court  of  Buffalo,  shall  be  heard  in  the  Supreme  Court  in  such 
manner  and  by  such  Justice  or  Justices  as  the  Appellate  Divi- 
sions in  the  respective  departments  which  include  New  York  and 
Buffalo  shall  direct,  unless  otherwise  provided  by  the  Legislature. 

New. 


I  O.   CIrcalt    eoarts     and    conrts    of    oyer    and    terminer 
abollnhed. 

Circuit  Courts  and  Courts  of  Oyer  and  Terminer  are  abolished 
from  and  after  the  last  day  of  December,  one  thousand  eight 
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hundred  and  ninety-five.  All  their  jurisdiction  shall  thereupon 
be  Tested  in  the  Supreme  Court,  and  all  actions  and  proceedings 
then  pending  in  such  courts  shall  be  transferred  to  the  Supreme 
Court  for  hearing  and  determination.  Any  Justice  of  tbe  Su- 
preme Court,  except  as  otherwise  provided- in  this  artitle,  may 
hold  court  in  any  county. 


I   T.  Court  of  «]Kpe«ls. 

The  Court  of  Appeals  is  continued.  It  shall  consist  of  the  Chief 
Judge  and  Associate  Judges  now  in  office,  who  shall  hold  their 
offices  until  the  expiration  of  their  respective  terms,  and  their 
successors,  who  shall  be  chosen  by  the  electors  of  the  State. 
The  offidaJ  terms  of  the  Chief  Judge  and  Associate  Judges  shall 
be  fourteen  years  from  and  including  the  first  day  of  January 
next  after  their  election.  Five  members  of  the  court  shall  form 
a  quorum,  and  the  concurrence  of  four  shall  be  necessary  to  a 
decision.  The  court  shall  have  power  to  appoint  and  to  remove 
its  reporter,  clerk  and  attendants.  Whenever  and  as  often  as  a 
majority  of  the  Judges  of  the  Court  of  Appeals  shall  certify  to 
the  Governor  that  said  court  is  unable,  by  reason  of  the  accumu- 
lation of  causes  pending  therein,  to  hear  and  dispose  of  the  same 
with  reasonable  speed,  the  Governor  shall  designate  not  more  than 
four  Justices  of  the  Supreme  Court  to  serve  as  Associate  Judges 
of  Court  of  Appeals.  The  Justices  so  designated  shall  be  relieved 
from  their  duties  as  Justices  of  the  Supreme  Court  and  shall 
serve  as  Associate  Judges  of  the  Court  of  Appeals  until  the 
causes  undisposed  of  in  said  court  are  reduced  to  two  hundred. 
when  they  shall  return  to  the  Supreme  Court.  The  Governot 
may  designate  Justices  of  the  Supreme  Court  to  fill  vacancies. 
No  Justice  shall  serve  as  Associate  Judge  of  the  Court  of  Ap- 
peals except  while  holding  the  office  of  Justice  of  the  Supreme 
Court,  and  no  more  than  seven  Judges  shall  sit  in  any  case. 
[As  amended  in  1899.] 

Omiit.    1846.  art.  VI,  |  8.  amended  In  1860. 

I  8.  Vaoamcy  in  eouvt  of  appeals,  how  tilled. 

When  a  vacancy  shall  occur  otherwise  than  by  expiration  of 
term,  in  the  office  of  Chief  or  Associate  Judge  of  the  Court  of 
Appeals,  the  same  shall  be  filled,  for  a  full  term,  at  the  next 
general  election  happening  not  less  than  three  months  after  sii  h 
vacancy  occurs;  and  until  the  vacancy  shall  be  so  filled,  the  Gov- 
ernor, by  and  with  the  advice  and  consent  of  the  Senate,  if  the 
Senate  shall  be  in  session,  or  if  not  in  session  the  Governor  may 
fill  such  vacancy  by  appointment.  If  any  such  appointment  of 
Chief  Judge  shall  be  made  from  among  the  Associate  Judges,  a 
temporary  appointment  of  Associate  Judge  shall  be  made  in  like 
manner;  but  in  such  case,  the  person  appointed  Chief  Judge  shall 
not  be  deemed  to  vacate  his  office  of  Associate  Judge  any  longer 
than  until  the  expiration  of  his  appointment  as  Chief  Judge.  The 
powers  and  jurisdiction  of  the  court  shall  not  be  suspended  for 
want  of  appointment  or  election,  when  the  number  of  Judges  is 
sufficient  to  constitute  a  quorum.  All  appointments  under  this 
section  shall  continue  until  and  including  the  last  day  of  Decern- 
her  next  after  the  election  at  which  the  vacancy  shall  be  filled. 

CoMt.    IM6,  svt.  VX,  I  8,  amended  In  186a 
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f  •.  Jurlsdlctfloti  of  eonrt  of  appeAla. 

After  the  last  day  of  December,  one  thousand  eight  hundred 
and  nmety-five,  the  jurisdiction  of  the  Court  of  Appeals,  except 
where  the  judgment  is  of  death,  shall  be  limited  to  the  review 
of  questions  of  law.  No  unanimous  decision  of  the  Appellate 
Division  of  the  Supreme  Court  that  there  is  evidence  supporting 
or  tending  to  sustain  a  finding  of  fact  or  a  verdict  not  directed 
by  the  court,  shall  be  reviewed  by  the  Court  of  Appeals.  Ex- 
cept where  the  judgment  is  of  death,  appeals  may  be  taken,  as 
of  right,  to  said  court  only  from  judgments  or  orders  entered 
upon  decisions  of  the  Appellate  Division  of  the  Supreme  Court, 
finally  determining  actions  or  special  proceedings,  and  from 
orders  granting  new  trials  on  exceptions,  where  the  appellants 
stipulate  that  upon  affirmance  judgment  absolute  shall  be  r*»fi- 
dered  against  them.  The  Appellate  Division  in  any  departhi^tit 
may,  however,  allow  an  appeal  upon  any  question  of  law  which. 
in  its  opinion,  ought  to  be  reviewed  by  the  Court  of  Appeals. 

The  Legislature  may  further  restrict  the  jurisdiction  of  the 
Court  of  xVppeals  and  the  right  of  appeal  thereto,  but  the  right 
to  appeal  shall  not  depend  upon  the  amount  involved. 

The  provisions  of  this  section  shall  not  apply  to  orders  hiade 
or  judgments  rendered  by  any  General  Term  before  the  last  day 
of  December,  one  thousand  eight  hundred  and  ninetv-five,  bnt 
appeals  therefrom  may  be  taken  under  existing  provisions  of  law. 

I  lO.  Judaea  not  to  hold  Any  otlier  ofB««« 

The  Judges  of  the  Court  of  Appeals  and  the  Justices  of  the 
Supreme  Court  shall  not  hold  any  other  office  or  public  trust. 
All  votes  for  any  of  them,  for  any  other  than  a  judicial  office, 
given  by  the  Legislature  or  the  people,  shall  be  void. 
Const.     1846,   art.   VI,   |   10,  kiuended  in  1868. 

I   11.  Retnoval  of  Jaderen. 

Judges  of  the  Court  of  Appeals  and  Justices  of  the  Supfeme 
Court  may  be  removed  by  coucurreut  resolution  of  both  hotiftes 
of  the  Legislature,  if  two-thirds  of  all  the  members  elected  to 
each  house  concur  therein.  All  other  judicial  officers,  except 
Justices  of  the  Peace  and  judges  or  justices  of  inferior  ooorts 
not  of  record,  may  be  removed  by  the  Senate,  on  the  recommen- 
dation of  the  Governor,  if  two-thirds  of  all  the  members  elected 
to  the  Senate  concur  therein.  But  no  oflicer- shall  be  Removed 
by  virtue  of  this  section  except  for  cause,  which  shall  be  entered 
on  the  journals,  nor  unless  he  shall  have  been  served  With  a 
statement  of  the  cause  alleged,  and  shall  have  had  an  opportunity 
to  be  heard.  On  the  question  of  removal,  the  yeas  and  nays 
shall  be  entered  on  the  journal. 
Const.     1846,  art.  VI.   S  H,   amended  In  1869. 

S  12.  Compeniiatlon)  agre  restriction  |  aflfllffntti«iit  by  <:<>▼- 
ernor. 

No  person  shall  hold  the  office  of  Judge  or  Justice  of  any  cottrt 
longer  than  until  and  including  the  last  day  of  December  next 
after  he  shall  be  seventy  years  of  age.  Each  justice  of  the  su- 
preme court  shall  receive  from  the  state  the  sum  of  teti  thousand 
dollars  per  year.  Those  assigned  to  the  appellate  divisions  in  the 
third  and  fourth  departments  shall  each  receive  in  addition  tHh 
sum  of  two  thousand  dollars,  and  the  presiding  justices  thereof 
the  sUm  of  two  thousand  five  hundred  dollars  pef  year.  Those 
justices  elected  in  the  tirst  and  second  judicial  departments 
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continne  to  receive  from  their  respective  cities,  counties  or  dii- 
trictii.  as  now  provided  by  law,  such  additional  compenMation  as 
will  make  their  agfcregate  compensation  wliat  they  are  now  receiv- 
ing. Those  justices  elected  in  any  juoicial  department  other  than 
the  first  or  second,  and  assigned  to  the  appellate  divisions  of  the 
first  or  second  departments,  shall,  while  so  assigned,  receive 
from  those  departments  respectively,  as  now  provided  by  law, 
anch  additional  sum  as  is  imid  to  the  justices  of  those  depart- 
ments. A  justice  elected  In  the  t^^ird  or  fourth  department 
assigned  by  the  appellate  division  or  designated  b^r  the  governor 
to  hold  a  trial  or  special  term  in  a  judicial  district  other  than 
that  in  which  he  is  elected  shall  receive  in  addition  ten  dollars 
per  day  for  expenses  while  actually  so  engaged  in  holding  such 
term,  which  shall  be  paid  by  the  state  and  charged  upon  the 
judicial  district  where  the  service  is  rendered.  The  compensa- 
tion herein  provided  shall  be  in  lieu  of  and  shall  exclude  all 
other  compensation  and  allowance  to  said  justices  for  expenses 
of  every  Kind  and  nature  whatsoever.  The  provisions  of  this 
section  shall  apply  to  the  judges  and  justices  now  in  office  and 
to  those  hereafter  elected. 

Oonst.    1846.  art.  TI,  |S  18.  14,  amended  In  18a»  and  1908. 
I  13.  Trial  off  Impeacbmenta. 

The  Assembly  shall  have  the  power  of  impeachment,  by  a  vote 
of  a  majority  of  all  the  members  elected  The  Court  for  the 
Trial  of  impeachments  shall  be  composed  of  the  President  of  the 
Senate,  the  senators  or  the  malor  part  of  them,  and  the  Judges 
of  the  Court  of  Appeals,  or  tne  major  part  of  them.  On  the 
trial  of  an  impeachment  against  the  Governor  or  Lieutenant- 
Governor,  the  Ijientenant-Qovemor  shall  not  act  as  a  member  of 
the  court.  No  judicial  officer  shall  exercise  his  office,  after 
articles  of  impeachment  aji^ainst  him  shall  have  been  preferred 
to  the  Senate,  until  he  shall  have  been  acquitted.  Before  the 
trial  of  an  impeachment  the  members  of  the  court  shall  take  an 
oath  or  affirmation  truly  and  impartially  to  try  the  impeachment 
aocordisg  to  the  evidence,  and  no  person  shall  be  convicted  with- 
out the  concurrence  of  two-thirds  of  the  members  present.  Judg- 
ment in  cases  of  impeachment  shall  not  extend  further  than  to 
removal  from  office,  or  removal  from  office  and  disqualification  to 
hold  and  enjoy  ahy  office  of  honor,  trust  or  profit  under  this 
Btate;  bat  tibe  party  impeached  shall  be  liable  to  indictment  and 
panwhment  according  to  law. 

Oonst.    1M6,  art.  TI,  I  1,  amended  In  ISW. 

I   14,   Covaty  coartn. 

The  existing  County  Courts  are  continued,  and  the  Judges 
thereof  now  in  office  shall  hold  their  offices  until  the  expiration 
of  their  respective  terms.  In  the  county  of  Kings  there  shall 
be  four  County  Judges.  The  number  of  County  Judges  in  any 
county  may  also  be  increased,  from  time  to  time,  by  the  Legis- 
latare,  to  such  number  that  the  total  number  of  County  Judges 
in  any  one  county  shall  not  exceed  one  for  every  two  hun- 
dred thousand,  or  major  fraction  thereof,  of  the  population 
of  imch  county.  The  additional  County  Judges  in  the  county 
of  Kings  shall  be  chosen  at  the  general  election  held  in  the 
first  odd-numbered  year  after  the  adoption  of  this  amend- 
ment. The  additional  County  Judges  whose  offices  may  be 
created  by  the  Legislature  shall  be  chosen  at  the  general 
election  held  in  the  first  odd-numbered  year  after  the  creation 
of  such  office.    All  County  Judges,  including  successors  to  exist- 
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ing  Judges,  shall  be  chosen  by  the  electors  of  the  counties  for 
the  term  of  six  years  from  and  including  the  first  day  of  Janu- 
ary following  their  election.  County  Courts  shall  have  the  pow- 
ers and  jurisdiction  they  now  possess,  and  also  original  juris- 
diction in  actions  for  the  recovery  of  money  only,  where  the 
defendants  reside  in  the  county,  and  in  which  the  complaint 
demands  judgment  for  a  sum  not  exceeding  two  thousand  dol- 
lars. The  Legislature  may  hereafter  enlarge  or  restrict  the 
jurisdiction  of  the  County  Courts,  provided,  however,  that  their 
jurisdiction  shall  not  be  so  extended  as  to  authorize  an  action 
therein  for  the  recovery  of  money  only,  in  which  the  sum 
demanded  exceeds  two  thousand  dollars,  or  in  which  any  person 
not  a  resident  of  the  county  is  a  defendant.  Courts  of  Sessions, 
except  in  the  county  of  New  York,  are  abolished  from  and  after 
the  last  day  of  December,  eighteen  hundred  and  ninety-five. 
All  the  jurisdiction  of  the  Court  of  Sessions  in  each  county, 
except  the  county  of  New  York,  ^hall  thereuiwn  be  vested  in  the 
County  Court  thereof,  and  all  actions  and  proceedings  then 
pending  in  such  (>ourts  of  Sessions  shall  be  transferred  to  the 
said  County  Courts  for  hearing  and  determination.  Every  County 
Judge  shall  perform  such  duties  as  they  may  be  required  by  law. 
His  salary  shall  be  established  by  law,  payable  out  of  the 
county  treasury.  A  County  Judge  of  any  county  may  hold 
County  Courts  in  any  other  county  when  requested  by  the 
judge  of  such  other  county. 
Const.     1846,  art.  VI,  |  15,  amended  in  1868    and  Nov.  4,  1918. 

I  IS.  Snrrovates'  conrtaj  sitrrovatesy  their  powers  mn^ 
Jurisdiction )    vacancies. 

The  existing  Surrogate's  Courts  are  continued,  and  the  Sur- 
rogates now  in  office  shall  hold  their  offices  until  the  expiration  of 
their  terms.  Their  successors  shall  be  chosen  by  the  electors  of 
their  respective  counties,  and  the'r  terms  of  office  shall  be  six 
years,  except  in  the  county  of  New  York,  where  they  sbali  con- 
tinue to  be  fourteen  years.  Surrogates  and  Surrogates'  Courts 
shall  have  the  jurisdiction  and  powers  which  the  Surrogates  and 
existing  Surrogates'  Courts  now  possess,  until  otherwise  provided 
by  the  I^egislature.  The  County  Judge  shall  be  Surrogate  of  his 
county,  except  where  a  separate  Surrogate  has  been  or  shall  be 
elected.  In  counties  having  a  population  exceeding  forty  thou- 
sand, wherein  there  is  no  separate  Surrogate,  the  Legislature 
may  provide  for  the  election  of  a  separate  officer  to  be  Surrogate, 
whose  term  of  office  shall  be  six  years.  When  the  Surrogate 
shall  be  elected  as  a  separate  officer  his  salary  shall  be  established 
by  law,  payable  out  of  the  county  treasury.  No  County  Judge 
or  Surrogate  shall  hold  office  longer  than  until  and  including  the 
last  day  of  December  next  after  he  shall  be  seventy  years  of 
age.  Vacancies  occurring  in  the  office  of  County  Judge  or  Sur- 
rogate shall  be  filled  in  the  same  manner  •  as  like  vacancies 
occurring  in  the  Supreme  Court.  The  compensation  of  any 
County  Judge  or  Surrogate  shall  not  be  increased  or  diminished 
during  his  term  of  office.  For  the  relief  of  Surrogates'  Courts 
the  liCgislature  may  confer  upon  the  Supreme  Court  in  any 
county  having  a  population  exceeding  four  hundred  thousand, 
the  powers  and  jurisdiction  of  Surrogates,  with  authority  to  try 
issues  of  fact  by  jury  in  probate  cases. 

C^DSt.     1846,  art.  VI,   |  15,  amendod  In  1869. 
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I   16.  1jo««1  J«€ici»l  ofllo«rs. 

The  Legislature  may,  on  application  of  the  board  of  snper- 
TiBors,  provide  for  the  election  of  local  ofBcers,  not  to  exceed  two 
in  anj  coanty,  to  discharfre  the  duties  of  County  Judge  and  of 
Surrogate,  in  cases  of  their  inability  or  of  a  vacancy,  and  in 
such  other  cases  as  may  be  provided  by  law,  and  to  exercise  such 
other  powers  in  special  cases  as  are  or  may  be  provided  by  law. 
Const.     1846,  art.  VI.   |   16,  amended  ia  1860. 

I   17.  Justices   of  the  p««ce|   diatriet   covrt  Jitstloea. 

The  electors  of  the  several  towns  shall,  at  their  annual  town 
meetings,  or  at  such  other  time  and  in  such  manner  as  the  Legis- 
lature may  direct,  elect  Justices  of  the  Peace,  whoso  term  of 
office  shall  be  four  years.  In  case  of  an  election  to  fill  a  vacancy 
occurring  before  the  expiration  of  a  full  term,  they  shall  hold  for 
the  residue  of  the  unexpired  term.  Their  number  and  classifica- 
tion may  be  regulated  by  law.  JuHtices  of  the  Peace  and  judges 
or  justices  of  inferior  courts  not  of  record,  and  their  clerks  may 
be  removed  for  cause,  after  due  notice  and  an  opportunity  of 
being  heard,  by  such  courts  as  are  or  may  be  prescribed  by  law. 
Justices  of  the  Peace  and  District  Court  Justices  may  be  elected 
in  the  different  cities  of  this  State  in  such  manner,  and  with  such 
powers,  and  for  such  terms,  respectively,  as  are  or  shall  be  pre- 
scribed by  law;  all  other  judicial  officers  in  cities,  whose  election 
or  appointment  is  not  otherwise  provided  for  in  this  article,  sitall 
be  chosen  by  the  electors  of  such  cities,  or  appointed  by  some 
local  authorities  thereof. 

Const.     1846,  art.  VI,  |  18,  amended  in  1860. 

i  18.  laferlor  local  courts. 

Inferior  local  courts  of  civil  and  criminal  jurisdiction  may  be 
established  by  the  I^egislature,  but  no  inferior  local  court  here- 
after created  shall  be  a  court  of  record.  The  Legislature  shall 
not  hereafter  confer  upon  any  inferior  or  local  court  of  its  crea- 
tion, any  equity  jurisdiction  or  any  greater  jurisdiction  in  other 
respects  than  is  conferred  upon  County  Courts  by  or  under  this 
article.  Except  as  herein  otherwise  provided,  all  judicial  officers 
shall  be  elected  or  appointed  at  such  times  and  in  such  manner 
as  the  Legislature  may  direct. 

Const.     1816,  art.  VI,  {  10,  amended  in  1860. 

}  19.  Clerks   of   courts. 

Clerks  of  the  several  counties  shall  be  clerks  of  the  Supreme 
Court,  with  such  powers  and  duties  as  shall  be  prescribed  by 
law.  The  Justices  of  the  Appellate  Division  in  each  department 
shall  have  power  to  appoint  and  to  remove  a  clerk,  who  shall 
keep  his  office  at  a  place  to  be  designated  by  said  Justices.  The 
Clerk  of  the  Court  of  Appeals  shall  keep  his  office  at  the  seat  of 
ICovemment.  The  Clerk  of  the  Court  of  Appeals  and  the  clerks 
of  the  Appellate  Division  shall  receive  compensation  to  be 
established  by  law  and  paid  Out  of  the  piiblic  treasury. 

Const.     1846,  art.   VI,   |  20,  amended  in  1R60. 

I  20.  No  Judicial  Ofllcer>  except  lustlce  of  the  peace,  to 
receive  fees)  not   to   act   as   attorney  or  connnelor. 

No  judicial  officer,  except  .Tustices  of  the  Peace,  shall  receive 
to  his  own   use  any   fees  ur  perquisites  of  office;   ncir  shall  any 
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Judge  of  the  Court  of  Appeals,  or  Justice  of  the  Supremo  Oourt, 
or  auy  Couuty  Judge  or  Surrogate  hereafter  elected  in  a  county 
having  a  population  exceeding  one  hundred  and  twenty  thousand, 
practice  as  an  attorney  or  counselor  in  any  court  of  record  in 
this  State,  or  get  as  referee.  The  Legislature  may  impose  a 
similar  prohibition  upon  County  Judges  and  Surrogates  in  other 
counties.  No  one  shall  be  eligible  to  the  office  of  Judge  of  the 
Court  of  Appeals,  Justice  of  the  Supreme  Court,  or,  except  in 
the  county  of  Hamilton,  to  the  office  of  County  Judge  or  Surro- 
gate, who  ie  not  an  attorney  and  counselor  of  this  State. 

Oopst     1846,  art.  VI,  |  21,  amended  in  1800. 

i  9t,  Publtcation  pf  statute*. 

The  Legislature  shall  provide  for  the  speedy  publication  of  all 
statutes,  and  shall  regulate  the  reporting  of  the  decisions  of  the 
courts;  but  all  laws  and  judicial  decisions  shall  be  free  for  pub- 
lication by  any  person. 

Conit.     1846,  art  VI,  |  28.  amonded  In  1889. 

I  22*  Terms  of  ofllce  of  present  Justices  of  the  peaee 
and  local  Judicial  olllcers. 

Justices  of  the  Pence  and  other  local  judicial  officers  provided 
for  in  sections  seventeen  and  eighteen,  in  office  when  thi^r  article 
tnkes  effect,  shall  hold  their  offices  until  the  expiration  of  their 
respective  terms. 

Coimt.     1848.  «ft.  VI.  I  25,  amendea  in  1868. 

I  28.  Courts   of  special    sessions. 

Courts  of  Special  Sessions  shall  have  such  jurisdiction  of 
offenses  of  the  grade  of  misdemeanors  as  may  be  presaribed  by 

QannU     1846,  art  VI,   I  26,  amended  in  1808. 
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AATtCIiB  9BVBNTH. 

^.    1.  State  crtdit  not  to  be  givea. 

2.  State  debt!,  power  to  contract. 

3.  State  debts  to  repel  UiTasioas. 

4.  Limitation  of  legislative  power  to  create  debts. 

6.  Sinking  fond,  bow  kept  and  Invested. 

&  Claims  barred  by  atatote  of  limitations. 

7.  Forest  preserre. 

5.  Canals,  not  to  be  sold;  not  applies ble  to  eertain  canals;  dlipoittloB 

of  funds. 

9.  No  tolls  to  be  Imposed;  contracts  for  work  and  materUls;  no  ssUe 

compensation. 

10.  Canal  Improvement  and  cost  tbereoC. 

11.  Payment  of  debts  of  the  State. 

12.  Improvement  of  blgbwajrs. 

f   1.  State  ereAlt  not  to  he  griven. 

The  credit  of  the  State  shall  not  ib  any  manner  be  uriren  or 
«  loaned  to  or  in  aid  of  any  individnal,  aasodation  or  corporation. 

Coast.    1846,  art  Til,  |  9. 

I  X.  State  €ebt«»  po^iver  to  eoatract. 

The  State  may,  to  meet  casnal  defidta  or  failures  in  reyenues, 
or  for  expenses  not  provided  for,  contract  debts;  but  such  debts» 
direct  or  contingent,  singly  or  in  the  aggregate^  shall  not  at  any 
time  exceed  one  million  of  dollars;  and  the  moneys  arising  from 
the  loans  creating  such  debts  shall  be  applied  to  the  purpose  for 
which  they  were  obtained,  or  to  repay  the  debt  so  contraotedv 
and  to  no  other  pnrpose  whatever. 

GoMt.    1846,  art.  Til.  |  10. 

I  8.  State  debts  to  repel  inTastons. 

Itk  addition  to  the  above  limited  power  to  contract  debts,  the 
8tate  may  contract  debta  to  repel  invasion,  suppress  insurrection^ 
or  defend  the  State  in  war;  but  the  money  arising  from  the  con- 
tracting of  such  ^ebts  shall  be  applied  to  the  purpose  for  which 
it  was  raised,  or  to  repay  such  debts,  and  to  no  other  puriiose 
whatever. 

Const.    1846.  art.  Til,  |  11. 

I  4.  Unaitation  of  losielatlve  power  to  create  debts. 

Except  the  debts  specified  in  sections  two  and  three  of  this 
article,  no  debts  shall  b^  hereafter  contracted  by  or  in  behalf 
of  this  Stnte,  unless  such  debt  shall  be  nnthorized  by  a  law, 
for  sr>me  single  work  or  object,  to  be  distlncly  specified  therein; 
and  such  law  shall  impose  and  provide  for  the  collection  of  a 
direct  annual  tax  to  pay,  and  sutflcient  to  pay,  the  interest  on 
such  debt  as  it  falls  duo,  and  also  to  pay  and  discharge  the 
principal  of  such  debt  within  fifty  years  from  the  time  of  the 
contracting  fliereof.  No  such  law  shall  take  effect  until  it  «hall, 
at  a  general  election  have  been  submitted  to  the  people,  and  hav« 
received  a  majority  of  all  the  votes  cast  for  and  against  it  a| 
fiU{'fi  election.  On  the  final  passage  of  such  bill  in  either  boose 
rtf  the  Legislatnre,  the  uuestion  shall  be  taken  by  area  and  9P66| 
fo  De  duly  entered  on  the  journals  thereof,  and  shall  be:  "  Shall 
this  bill  pass,  and  ought  the  same  to  receive  the  sanction  of  the 
people?  •'^ 
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The  Legislature  may  at  any  time,  after  the  approval  of  such 
law  by  the  people,  if  no  debt  shall  have  been  contracted  iu  pur- 
suance thereof,  repeal  the  same;  and  may  at  any  time,  by  law, 
forbid  the  contracting  of  any  further  debt  or  liability  under  such 
law;  but  the  tax  imposed  by  such  act,  in  proportion  to  the  debt 
and  liability  which  ma^  have  been  contracted,  iu  pursuance  of 
such  law,  shall  remain  m  force  and  be  iiTepealable,  and  be  annu- 
ally collected,  until  the  proceeds  tnereof  shall  have  made  the 
provision  hereinbefore  specified  to  pay  and  discharge  the  interest 
and  principal  of  such  debt  and  liability.  The  money  arising  from 
any  loan  or  stock  creating  such  debt  or  liability  shall  be  applied 
to  the  work  or  object  specified  in  the  act  authorizing  such  debt 
or  liability,  or  for  the  payment  of  such  debt  or  liability,  and 
for  no  other  purpose  whatever.  No  such  law  shall  be  submitted 
to  be  voted  on,  within  three  months  after  its  passage  or  at  any 
general  election  when  any  other  law.  or  any  bill  shall  be  sub- 
mitted to  be  voted  for  Or  against.  I^ne  Legislature  may  provide 
for  the  issue  of  bonds  of  the  state  to  run  for  a  period  not  ex- 
ceeding fifty  years  in  lieu  of  bonds  heretofore  authorized  but 
not  issued  and  shall  impose  and  provide  for  the  collection  of  a 
direct  annual  tax  for  the  payment  of  the  same  as  hereinbefore 
required.  When  any  sinking  fund  created  under  this  section 
shall  equal  in  amount  the  debt  for  which  it  was  created,  no 
ftirther  direct  tax  shall  be  levied  on  account  of  said  sinking  fund 
and  the  Legislature  shall  reduce  the  tax  to  an  amount  equal  to 
the  accruing  Interest  on  such  debt.  The  Legislature  may  from 
time  to  time  alter  the  rate  of  interest  to  be  paid  uiK)n  any  State 
debt,  which  has  been  or  may  be  authorized  pursuant  to  the  pro- 
visions of  this  section,  or  upon  any  part  of  such  debt,  provided, 
however,  that  the  rate  of  interest  shall  not  be  altered  upon  any 
part  of  such  debt  or  upon  any  bond  or  other  evidence  thereof, 
which  has  been,  or  shall  be  created  or  issued  before  such  altera- 
tion. In  case  the  Legislature  increase  the  rate  of  interest  upon 
any  such  debt,  or  part  thereof,  it  shall  impose  and  provide  for 
the  collection  of  a  direct  annual  tax  to  pay  and  sufficient  to  pay 
the  increased  or  altered  interest  on  such  debt  as  it  falls  due 
and  also  to  pay  and  discbarge  the  principal  of  such  debt  within 
fifty  years  from  the  time  of  the  contracting  thereof,  and  shall 
appropriate  annually  to  the  sinking  fund  moneys  in  amount 
sufficient  to  pay  such  interest  and  pay  and  discharge  the  princi- 
pal of  such  debt  when  it  shall  become  due  and  payable. 
C9ooit.    1846,   art.  VII,   I   12,  amended  In   1005    and  1909. 

I  6.  Sinking  fandy  how  kept  and  Invested. 

The  sinking  funds  provided  for  the  payment  of  interest  and  the 
extinguishment  of  the  principal  of  the  debts  of  the  State  shall 
^  separately  kept  and  safely  invested,  and  neither  of  them  shall 
be  appropriated  or  used  in  any  manner  other  than  for  the  specific 
purpose  for  which  it  shall  have  been  provided. 
Const    1846,   art.   Til,  |  18,  amended  In  1874. 

I  0.  Claima  bnrred  by  statute  of  limitations. 

Neither  the  Legislature,  canal  board,  nor  any  person  or  per- 
sons acting  in  behalf  of  the  State,  shall  audit,  allow  or  pay  any 
claim  which,  as  between  citizens  of  the  State,  would  be  barred 
by  lapse  of  time.    This  provision  shall  not  be  construed  to  repeal 
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any  statute  fixing  the  time  within  which  claims  shall  be  pre- 
sented or  Allowed,  nor  shall  it  extend  to  any  claim  duly  pre- 
sented within  the  time  allowed  by  law,  and  prosecuted  with  due 
diligence  from  the  time  of  such  presentment.  But  if  the  claim- 
ant shall  be  undeV  legal  disability,  the  claim  may  be  presented 
w^ithin  two  years  after  such  disability  is  removed. 

Const.     184«,   art   VII,   |  14,  amended  Itf  1874. 

I    7.   PoreMt  preaepve. 

The  lands  of  the  State,  now  owned  or  hereafter  acquired,  con- 
stituting the  forest  preserve  as  now  fixed  by  law,  shall  be  for- 
ever kept  as  wild  forest  lands.  They  shall  not  be  leased,  sold 
or  exchanged,  or  be  taken  by  any  corporation,  public  or  private, 
nor  shall  the  timber  ther€K)n  be  sold,  removed  or  destroyed.  But 
the  Legislature  may  by  general  laws  provide  for  the  tise  of  not 
ex.  ei ding  three  per  centum  of  such  lands  for  the  construction 
and  maintenance  of  reservoirs  for  m.unicipal  water  supply,  for 
the  canals  of  the  State  and  to  regulate  the  flow  of  streams. 
Such  reservoirs  shall  be  constructed,  owned  and  controlled  by 
the  State,  but  such  work  shall  not  be  undertaken  until  after 
the  boundaries  and  high  flow  lines  thereof  shall  have  been 
accurately  surveyed  and  fixed,  and  after  public  notice,  bearing 
and  determination  that  such  lands  are  required  for  such  public 
use.  The  expense  of  any  such  improvements  shall  be  appor- 
tioned on  the  public  and  private  property  and  municipalities 
benefited  to  the  extent  of  the  benefits  received.  Any  such  reser- 
voir shall  always  be  operated  by  the  State  and  the  Legislature 
shall  provide  for  a  charge  upon  the  property  and  municipalities 
benefited  for  a  reasonable  return  to  the  State  upon  the  value 
of  the  rights  and  property  of  the  State  used  and  the  services  of 
the  State  rendered,  which  shall  be  fixed  for  terms  of  not  ex- 
ceeding ten  years  and  be  readjustable  at  the  end  of  any  term. 
Unsanitary  conditions  shall  not  be  created  or  continued  by 
any  such  public  works.  A  violation  of  any  of  the  provisions  of 
this  section  may  be  restrained  at  the  suit  of  the  people  or, 
with  the  consent  of  the  Supreme  Court  in  Appellate  Division, 
on  notice  to  the  Attorney-General   at  the   suit   of  any   citizen. 

Amended  Not,  4,   1913. 

I  8.  Caaals,    not    to    be    soldi    not    applied    to    certain 
eaaalai  dlaposttion  of  fvnds. 

The  Legislature  shall  not  sell,  lease  or  otherwise  dispose  of  the 
Erie  canal,  the  Oswego  canal,  the  Champlain  canal,  the  Cayuga 
and  Seneca  canal,  or  the  Black  River  canal;  but  they  shall 
remain  the  property  of  the  State  and  under  its  management  for- 
ever. The  prohibition  of  lease,  sale  or  other  disposition  herein 
contained,  shall  not  apply  to  the  canal  known  as  the  Main  and 
Hamburg  street  canal,  situated  in  the  city  of  BufTaW,  and  which 
extends  easterly  from  the  westerly  line  of  Main  street  to  the 
westerly  line  of  Hamburg  street.  All  funds  that  may  be  de- 
rived from  any  lease,  sale  or  other  disposition  of  any  canal  shall 
be  applied  to  the  improvement,  superintendence  or  repair  of  the 
remaining  portion  of  the  canals. 

Const.     llAn,  art.  VII.   S  6,  amended  In  1882. 

I  9.  No  tolls  to  be  fmpoMed:  contracts  for  vrorlc  and  ma- 
terials!  no  extra  compensation. 

No  tolls  shall  hereafter  be  imposed  on  persons  or  property 
transported  on  the  canals,  bnt  all  boats  navigating  the  canals, 
and  the  owners  and  masters  thereof,  shall  be  subject  to  such 
laws  and  regulations  as  have  been  or  may  hereafter  be  enacted 
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concerhinjc  the  rnivigation  of  the  canals.  The  Legislatare  ahai] 
Annually^  by  equitable  taxes,  make  provision  for  the  expeuse^ 
of  the  superintendence  and  repairs  of  the  canals.  AU  contracts 
for  work  or  materials  on  any  canal  shall  be  made  with  the  iier- 
sons  who  shall  offer  to  do  or  provide  the  same  at  the  lovrest 
price,  with  adequate  security  for  their  performance.  No  extra 
compensation  shall  be  made  to  any  contractor;  but  if,  from  any 
unforeseen  cause,  the  terms  of  any  contract  shall  prove  to  be 
unjust  and  oppressive,  the  canal  board  may,  upon  the  application 
of  the  contractor,  cancel  such  contract. 
Const.     1846,  art.  VII.  |  3,  amended  In  1882. 

I  10,  Canal    improvementy   and    coat    tliereof. 

The  canals  may  be  improved  in  such  manner  as  the  Legisla- 
ture shall  provide  by  law.  A  debt  may  be  authorized  for  that 
purpose  in  the  mode  prescribed  by  section  four  of  this  article,  or 
the  cost  of  such  improvement  may  be  defrayed  by  the  appropria- 
tion of  funds  from  the  state  treasury,  or  by  equitable  annual  tax. 

I   11.  Payment   of  debts   of   the   state. 

The  Legislature  may  appropriate  out  of  any  funds  in  the 
treasury,  moneys  to  pay  tue  accruing  interest  and  principal  of 
any  deot  heretofore  or  hereafter  created,  or  any  part  thereof  and 
may  set  apart  in  each  fiscal  year,  moneys  in  the  state  treasury 
as  a  sinking  fund  to  pay  the  interest  as  it  falls  due  and  to 
pay  and  discharge  the  principal  of  any  debt  heretofore  or  here- 
after created  under  section  four  of  article  seveh  of  the  constitu- 
^on  until  the  same  shall  be  wholly  paid,  and  the  principal  and 
mcome  of  such  sinking  fund  shall  be  applied  to  the  purpose  for 
which  said  sinking  fund  is  created  and  to  no  other  purpose  what- 
ever; and,  in  the  event  such  moneys  so  set  apart  in  any  fiscal 
year  be  sufficient  to  provide  snich  sinking  fund,  a  direct  annual 
tax  for  such  year  need  not  be  imposed  and  collected,  as  required 
by  the  provisions  of  said  section  four  of  article  seven,  or  of  aajr 
law  enacted  in  pursuance  thereof. 

Added  In  1005. 

I   12.  ImproTement   of  lilgrli'vrays. 

A  debt  or  debts  of  the  state  may  be  authorised  by  law  for  the 
improvement  of  highways.  Such  highways  shall  be  deteraiined 
under  general  laws,  which  shall  also  provide  for  the  equitable 
apportionment  thereof  among  the  counties.  The  aggregate  of 
the  debts  authorize<l  by  this  section  shall  not  at  any  one  time 
exceed  the  sum  of  fifty  millions  of  dollars.  The  payment  of  the 
annual  interest  on  such  debt  and  the  creation  of  a  sinking  fuad 
of  at  least  two  per  centum  per  annum  to  diRcharge  the  prin- 
cipal at  majturity  shall  be  provided  by  general  laws  whose  force 
and  effect  shall  not  be  diminished  during  the  existence  of  any 
debt  crentetl  thereunder.  The  Legislature  may  by  general  laws 
require  the  county  or  town  or  both  to  pay  to  the  sinking  fund 
the  proportionate  part  of  the  cost  of  any  such  highway  within 
the  bonndaricH  of  such  county  or  town  and  the  proportionate 
part  of  the  interest  thereon,  but  no  county  shall  at  any  time  for 
any  highway  be  required  to  pay  more  than  thirtj^-five  hundredths 
of  the  cost  of  such  highway,  and  no  town  more  than  fifteen  hun- 
dredths. None  of  the  provisions  of  the  fourth  section  of  this 
article  shiill  apply  to  debts  for  the  improvement  oi  highways 
hcjreby  authorized. 

Added  in  190r». 
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ARTICI^B    BIGHTH.  >     ' 

!•  Oorpontlont,  formation  of. 

&  Does  of  corporations. 

S»  Oorpontion,  definition  of  term. 

4.  SaTincs  bank   cbartera;   reatrlctiona   npon  tmsteea;   apeclal  cbartan 

not  to  be  granted. 

5.  Specie  pajmc>nt. 

6.  Biagiatry  of  bllla  or  notec. 

7.  LlablUtj  of  atocliboldera  of  banks. 

&  BlUboIdera  of  insolvent  bank,  preferred  creditors. 

•.  Oedlt  or  money  of  tbe  state  not  to  be  given. 
IOl  Ooontics,   cities  and  towna  not   to  give  or  loan   monej   or  credit; 

limitation  of  indebtedneas. 
11.  State  board  of  cbarltlea;   state   commLsalon   in   lanacy;    state   com* 

mission  of  prisons. 
IS.  Boards  appointed  by  governor. 
IS.  Bxisting  laws  to  remain  in  force. 

14.  Maintenance  and  support  of  Inmates  of  cbaritable  instltatlons. 
IB.  Commissioners  continued  in  office. 


f  1.  CoTpormtions,  fonnfttion  of. 

Gorporations  may  be  formed  under  general  laws;  bnt  shall  not 
be  created  by  special  act,  except  for  municipal  purposes,  and  in 
rases  where,  in  the  judgment  of  tbe  Legislature,  the  objects  of 
the  corporation  cannot  be  attained  under  general  laws.  All  gen- 
eral laws  and  special  acta  passed  pursuant  to  this  section  may  be 
altered  from  time  to  time  or  repealed. 

OoMt.    ISM,  art.  Yni,  |  1. 

I  S.  l>«es  of  eorporAtlons. 

Dues  from  corporations  shall  be  secured  by  such  indiyidual 
liability  of  the  corporators  and  other  means  as  may  be  prescribed 
by  law. 

Ooost.    1S46,  art.  Vin.  |  2. 


f  S.  Corporatioa,  €ell«itlom  of  toi 

The  term  corporations  as  used  in  this  article  shall  be  construed 
to  include  all  associations  and  joint-stock  companies  haying  any 
of  the  powers  or  priyileges  of  corporations  not  possessed  by  in- 
dlTiduals  or  partnerships.  And  all  corporations  shall  haye  tbe 
to  sue  and  shall  be  subject  to  be  sued  in  all  courts  in  like 
as  natural  persons. 

IMS,  art.  VIII,  |  8. 


I  4.  SAvimsa  bAsk  eharterai  reatrietloAs   «poa   trustee*  | 
■pgclml  e^kmrt^Tu  not  to  1>e  grranted. 

Tbe  Legislature  shall,  by  general  law,  conform  all  charters  of 
■ayinga  banks,  or  institutions  for  savings,  to  a  uniformity  of 
powera,  rights  and  liabilities,  and  all  charters  hereafter  granted 
for  such  corporations  shall  be  made  to  conform  to  such  general 
law,  and  to  such  amendments  as  may  be  made  thereto.  And  no 
•ach  corporation  shall  haye  any  capital  stock,  nor  shall  the 
trustees  thereof,  or  any  of  them,  have  any  interest  whatever, 
diiect  or  indirect,  in  the  profits  of  such  corporation;  and  no  di- 
rector or  trustee  of  any  such  bank  or  institution  shall  be  inter- 
ested in  any  loan  or  use  of  any  money  or  property  of  such  bank 
•r  isstitatioD  for  savings.  Tbe  Legislature  shall  have  no  power  to 
S  S9 
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pass  any  act  granting  any  special  charter  for  banking  purposes; 
but  corporations  or  assodationa  may  be  formed  for  such  purpoMt 
under  general  laws. 

0«ut.    1846.  art.  VIII,  i  4,  amended  la  1874. 

i  6.  Specie  pAyment* 

The  Legislature  shall  hare  no  power  to  paM  any  law  sanction- 
ing in  any  manner,  directly  or  indirectly,  the  suspension  of  specie 
payments,  by  any  person,  association  or  corporation.  Issuing  Uank 
notes  of  any  descriptiou. 

Const    1846,  art.  VIII,  |  S. 

i  e.  Registry  of  blUa  or  noten. 

The  legislature  shall  provide  by  law  for  the  registry  of  all 
bills  or  notes,  issued  or  put  in  circulation  as  money,  and  shall 
require  ample  security  for  the  redemption  of  the  aame  Isx  lyeciQ^ 

Const.    1846,  art.  YIII,  |  6. 

I  7.  liUibllity  of  atoelcliolders   of  banks. 

Tftie  stockholders  of  every  corporation  and  Joint-fltock  aseocia* 
tion  for  banking  purposes,  shall  be  indiyidually  responsible  to  the 
amount  of  their  respective  share  or  shares  of  stock  in  any  such 
corporation  or  association,  for  all  its  debts  and  liabilities  of  every 
kind. 

ConBt    ]B4fl,  art.  VII1«  |  7. 

i  8.  Billholders  of  Insolvent  banlc,  preferrod  oire4ttora» 

In  case  of  the  insolvency  of  any  bank  or  banking  association, 
the  billholders  thereof  shall  be  entitled  to  preferenoo  in  payment^ 
•ver  all  other  creditors  of  such  bank  or  association. 
Const.    1840,  art  VIII.  I  8. 

I  9.  Credit  or  money  of  the  state  not  to  be  stvem. 

Neither  the  credit  nor  the  money  of  the  State  shall  be  givev 
or  loaned  to  or  in  aid  of  any  association,  corporation  or  private 
undertaking.  This  section  shall  not,  however,  preyent  the  Legis- 
lature from  making  such  provision  for  the  education  and  support 
of  the  blind,  the  deaf  and  dumb,  and  juvenile  delinquents,  as  to 
it  may  seem  proper.  Nor  shall  it  apply  to  any  fund  or  property 
now  held,  or  which  may  hereafter  be  held»  by  the  State  for 
educational  purposes. 

OMMt    1846,  art  VIII,  |  10.  added  In  1874. 
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and  t111«99«$  exp»ptloB  as  tp  Bity  of  Now  York* 

No  county,  city,  town  or  village  shall  hereafter  give  any  money 
or  property,  or  loan  its  money  or  credit  to  or  in  aid  of  any 
indlTidual.  association  or  corporation,  or  become  directly  or  in- 
directly tne  owner  of  stock  in,  or  bonds  of,  any  association  or 
corporation;  nor  shall  any  such  county,  city,  town  or  village  be 
allowed  to  incur  any  indebtedness  except  for  county,  city,  town 
or  village  purposes.  This  section  shall  not  prevent  such  county, 
city,  town  or  village  from  making  such  provision  for  the  aid  or 
support  of  its  poor  as  may  be  authorized  by  law.  No  county  or 
city  shall  be  allowed  to  become  indebted  for  any  purpose  or  in 
any  manner  to  an  amount  which,  including  existing  indebtedness, 
shall  exceed  ten  per  centum  of  the  assessed  valuation  of  the  real 
estate  of  such  county  or  city  subject  to  taxation,  as  it  appeared 
by  the  assessnient-rolls  of  said  county  or  city  on  the  last  assess- 
ment for  state  or  county  taxes  prior  to  the  incurring  of  such 
indebtedness;  and  all  indebtedness  in  excess  of  such  limitations, 
except  such  as  now  may  exist,  shall  be  absolutely  void,  except 
as  herein  otiierwise  provided.  No  county  or  city  whose  present 
indebtedness  exceeds  ten  per  centum  of  the  assessed  valuation 
of  its  real  estate  subject  to  taxation,  shall  be  allowed  to  become 
indebted  in  any  further  amount  until  such  indebtedness  shall  be 
reduced  within  such  limit.  Tills  section  shall  not  be  construed 
to  prevent  the  issuing  of  certificates  of  indebtedness  or  revenue 
bonds  isaned  in  anticipation  of  the  collection  of  taxes  for  amounts 
actually  contained,  or  to  be  contained  in  the  taxes  for  the  year 
when  such  certificates  or  revenue  bonds  are  issued  and  payable 
oat  of  such  taxes;  nor  to  prevent  the  city  of  New  York  from 
issning  bonds  to  be  redeemed  out  of  the  tax  levy  for  the  yeai 
next  succeeding  the  year  of  their  issue,  provided  that  the  amount 
of  sucb  bonds  ivhich  may  be  iasnied  in  any  one  year  in  excess  of 
the  limitations  herein  contained  shall  not  exceed  one-tenth  of 
one  per  centum  of  the  assessed  valuation  of  the  real  estate  of 
said  city  subject  to  taxation.  Nor  shall  this  section  be  construed 
to  prevent  the  issue  of  bonds  to  provide  for  the  suppiy  of  water; 
but  the  term  of  the  bonds  issued  to  provide  the  supply  of  water, 
in  excess  of  the  limitation  of  indebtedness  fixed  herein,  shall  not 
exceed  twenty  years,  and  a  sinking  fund  shall  be  created  on  the 
ipsuing  of  the  said  bonds  for  their  redemption,  by  raising  annu- 
ally a  sam  which  will  produce  an  amount  equal  to  the  sum  of 
the  principal  and  interest  of  said  bonds  at  their  maturity.  All 
certificates  of  indebtedness  or  revenue  bonds  issued  in  anticipa- 
tion of  the  collection  of  taxes,  which  are  not  retired  within  nve 
years  after  their  date  of  issue,  and  bonds  issued  to  provide  for 
the  supply   of  water,  and   any  debt  hereafter  incurred  by  any 

rioB  or  part  of  a  eity,  if  there  shall  be  any  such  debt,  shall 
included  in  ascertaining  the  power  of  the  city  to  become 
otherwise  indebted;  except  that  debts  incurred  by  the  city  oC 
t\ew  yoirk  lifter  pm  first  day  of  January,  nineteen  hundred  and 
fonr,  and  debts  incurred  by  any  city  of  the  second  class  after 
the  first  di^y  pf  Janiiary,  nineteen  hundred  and  eight,  and  debts 
iocnrr^  b^  Apy  ^t^  Qt  the  third  cl^iss  ^ter  tb^  nrst  day  of 
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January,  nineteen  hundred  and  ten,  to  provide  for  the  supply  of 
water  shall  not  be  so  included;  and  except  further  that  any 
debt  hereafter  incurred  by  the  city  of  New  York,  for  a  poblic 
improvement  owned  or  to  be  owned  by  the  city,  which  yielda 
to  the  city  current  net  revenue,  after  making  any  necessary 
allowance  for  repairs  and  maintenance  for  which  the  city  is 
liable,  in  excess  of  the  interest  on  said  debt  and  of  the  annual 
installments  necessary  for  its  amortization  mav  be  excluded  in 
ascertaining  the  ^wer  of  said  city  to  become  otherwise  indebted, 
provided  that  a  sinking  fund  for  its  amortization  shall  have  been 
established  and  maintained  and  that  the  indebtedness  shall  not 
be  so  excluded  during  any  period  of  time  when  the  revenue 
aforesaid  shall  not  be  sufficient  to  equal  the  said  interest  and 
amortization  installments,  and  except  further  that  any  indebt- 
edness heretofore  incurred  by  the  city  of  New  York,  for  any 
rapid  transit  or  dock  investment,  may  be  so  excluded  propor- 
tionately to  the  extent  to  which  the  current  net  revenue  received 
by  said  city  therefrom  shall  meet  the  interest  and  amortization 
installments  thereof,  provided  that  any  increase  inrthe  debt  in- 
curring power  of  the  city  of  New  York  which  shal'  result  from 
the  exclusion  of  debts  heretofore  incurred,  shall  be  available 
only  for  the  acquisition  or  construction  of  properties  to  be  used 
for  rapid  transit  or  dock  purposes.  The  legislature  shall  pre- 
scribe the  method  by  which  and  the  terms  and  conditions  under 
which  the  amount  of  any  debt  to  be  so  excluded  shall  be  deter- 
mined, and  no  such  debt  shall  be  excluded  except  in  accordance 
with  the  determination  so  prescribed.  The  legislature  may  in 
its  discretion  confer  appropriate  jurisdiction  on  the  appellate 
division  of  the  supreme  court  in  the  first  judicial  department 
for  the  purpose  of  determining  the  amount  of  any  debt  to  be  so 
excluded.  No  indebtedness  of  a  city  valid  at  the  time  of  its 
inception,  shall  thereafter  become  mvalid  by  reason  of  the 
operation  of  any  of  the  provisions  of  this  section.  Whenever 
the  boundaries  of  any  city  are  the  same  as  those  of  a  county, 
or  when  any  city  shall  include  within  its  boundaries  more  than 
one  county,  the  power  of  any  county  wholly  included  within  such 
city  to  become  indebted  shall  cease,  but  the  debt  of  the  county, 
heretofore  existing,  shall  not,  for  the  purposes  of  this  section,  be 
reckoned  as  a  part  of  the  city  debt.  The  amount  hereafter  to  be 
raised  by  tax  for  county  or  city  purposes,  in  any  county  contain- 
ing a  city  of  over  one  hundred  thousand  inhabitants,  or  any 
such  city  of  this  State,  in  addition  to  providing  for  the  principal 
and  interest  of  existing  debt  shall  not  in  the  aggregate  exceed 
in  any  one  year  two  per  centum  of  the  assessed  valuation  of  the 
real  and  personal  estate  of  such  county  or  city,  to  be  ascertained 
as  prescribed  in  this  section  in  respect  to  county  or  city  debt. 

Connt.     1846.  art.  VIII,  |  11,  added  in  1874,  and  amended  in  1884,  1899. 

10U5.   1007  and  1900. 

I  11.  State  board  of  charities  i  state  eommlssioii  In  In- 
aacy)  state  commission  of  prisons. 

The  Legislature  shall  provide  for  a   state  board  of  charities, 
which   shall   visit   and    inspect   all    institutions,    whether    state, 
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coanty,  municipal,  incorporated  or  not  incorporated^  which  are 
of  a  charitable,  eleemosynary,  correctional  or  reformatory  char- 
acter, excepting  only  auch  institutions  as  are  hereby  made  sub- 
ject to  the  Tisitation  and  inspection  of  either  of  the  commissions 
hereinafter  mentioned,  but  inohidiug  all  reformatories  except 
those  in  which  adult  males  convicted  of  felony  shall  be  confined; 
a  8tate  commission  in  lunacy,  which  shall  visit  and  inspect  all 
institutions,  either  public  or  private,  used  for  the  care  and  treat- 
ment of  the  insane  (not  inclndiuK  institutions  for  epileptics  or 
IdiotH);  a  state  commission  of  prisons  which  shall  visit  and  inspect 
all  institutions  used  for  the  detention  of  sane  adults  charged  with 
or  convicted  of  crime,  or  detained  as  witnesses  or  debtors. 

New. 

i   12.  Boarda  Appointed  by  ffovernor. 

The  members  of  the  said  board  and  of  the  said  commissions 
shall  be  appointed  by  the  Governor,  by  and  with  the  advice  and 
consent  of  the  Senate;  and  any  member  may  be  removed  from 
office  by  the  Governor  for  cause,  an  opportunity  having  been 
given  him  to  be  heard  in  his  defense. 

New. 

I   13.  Ezlatinff  laifve  to  remain  in  force. 

Existing  laws  relating  to  institutions  referred  to  in  the  fore- 
going sections  and  to  their  supervision  and  inspection,  in  so  far 
as  Huch  laws  are  not  inconsistent  with  the  provisions  of  the  Con- 
stitution, shall  remain  in  force  until  amended  or  repealed  by  the 
Legislature.  The  visitation  and  inspection  herein  provided  for 
saall  not  be  exclusive  of  other  visitation  and  inspection  now 
authorized  by  law. 

New. 

I  14.  Mnintenance  and  evpport  of  inmates  of  oliaritable 
ineCitntioas. 

Nothing  in  this  Constitution  contained  shall  prevent  the  Legis- 
lature from  making  such  provision  for  the  education  and  support 
of  the  blind,  the  deaf  and  dumb,  and  juvenile  delinquents,  as  to 
it  may  seem  proper;  or  prevent  any  county,  city,  town  or  village 
from  providing  for  the  care,  support,  maintenance  and  secular 
education,  of  inmates  of  orphan  asylums,   homes  for  dependent 

children  or  correctional  institutions,  whether  under  public  or 
private  control.  Payments  by  counties,  cities,  towns  and  villages 
to  charitable,  eleemosynary,  correctional  and  reformatory  institu- 
tions, wholly  or  partly  under  private  control,  for  care,  support 
and  maintenance,  may  be  authorized,  but  shall  not  be  required 
hjr  the  Liegislatare.     No  such  paym«ntg  shall  be  made  for  any 
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inmate  of  stich  institutions  who  is  not  received  and  retained 
tliereiu  pursuant  to  rules  es'tabiished  b}*  the  state  board  of  chari- 
ties. Hueh  rules  shall  be  subject  to  the  control  of  the  Legislature 
by  general  laws. 

New, 

I   15*  CommlsMtonerfl   continued  In   olllce. 

Commissioners  of  the  state  hoard  of  charities  and  commission- 
ers of  the  state  comnii><sion  in  lunacy,  now  holding  office,  shall  1  .> 
continued  in  office  for  the  term  for  which  tliey  were  appointed, 
rcspoctivel.v»  unless  the  lA'gislnture  shall  otherwise  provide.  Tlie 
l^egislature  may  confer  upon  the  commisHions  and  upon  the  board 
mentioned  in  the  forogoinp  sections  any  additional  powers  that 
are  not  incousiftent  with  other  provisions  of  the  Constitution. 

New. 
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ARTICLES  NINTH* 

1.  OomzDon  mIkxAs. 

2.  Begenta  of    the   unlyerslty. 

3.  Common  school,  lie«t«tilre  AM  the  TTtilt«d  StatM  dtpotlt  fvidt. 

4.  No  aid  to  denoml national  achools. 

11.  Common  sohools. 

The  Legislature  shnll  provide  for  tlio  mainteoauce  and  8iipt)ort 
of  a  sjrstem  of  free  common  schools,  wherein  all  the  children  of 
this  State  may  he  educated. 

New. 

I   2«  Reirenta  of  the  nillve*«ttr. 

The  corporation  created  in  the  year  one  thousand  seven  hun- 
dred and  eighty-four,  under  the  name  of  The  TUiaents  of  the 
University  of  the  State  of  Kew  York,  is  hereby  coniinned  under 
the  name  of  The  I'niversit^'  of  the  State  of  New  iTork.  It  .shall 
be  ^verned  and  itg  corporate  powers,  which  may  be  Increased, 
modified  or  dimini^ed  by  the  Legislature*  shall  be  exercised  by 
not  less  than  nine  regents. 

New. 

i  3.  CTommon  aehool^  IHeimtatfe  and  tbe  VJalted  States 
deposit  fnada* 

The  capital  of  the  common  school  fund,  the  capital  of  the  litera- 
ture fund,  and  the  capital  of  the-United  States  deposit  fund,  shall 
be  respectively  preserved  inviolate.  The  revenue  of  the  said 
common  school  fimd  shall  be  applied  to  the  support  of  comtnen 
schools:  the  revenue  of  the  said  literature  fund  shall  be  applied 
to  the  support  of  academies:  and  the  sum  of  tweuty-five  thousand 
dollars  oi  the  revenues  of  the  United  States  deposit  fund  shall 
each  year  be  appronriated  to  and  made  part  of  the  capital  of  the 
said  common  school  fund. 
Const.     1S46.  art.   IX,   i  1. 

I  4.  Ko  aid  to  deaomlnatioaal  sisliools* 

Neither  the  State  nor  any  snbdiyision  thereof,  shall  use  its 
property  or  credit  or  any  public  money,  or  authorize  or  permit 
either  to  be  used,  directly  or  indirectly,  in  aid  or  maintenance, 
other  than  for  examination  or  iniipection,  of  any  school  or  in- 
stitution of  learning  •  wholly  or  in  part  under  the  control  or 
direction  of  any  religious  denomination,  or  in  which  any  denomi- 
national tenet  or  doctrine  is  taught. 
Mew. 
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ARTIGLB  TBHTH* 

9m,    1.  Sh«rlfto(   clerks  of  covatlM,   district  attoncji  and  tegliteai; 
•mor  nmj  remoTe. 

2.  Appoiiitment    or   «lcctl«ii    of  olBcers  not  vrorlded  tat  Igr  thUt  «••• 

■titotlon. 
8.  Duration  of  term. 
4.  Time  of  election. 
6.  Vacancies  in  offlce»  how  flllod. 

6.  Political  year. 

7.  RemoTal  from  olllce  for  mlscondnett  otik 

8.  Offlce  deemed  Tacant. 

9.  Oompensation  of  olBcers. 

I  1.  Sberiffa,  clerics  of  oo«iittea»  dlntalet  atvorneys  Am# 
reirtaterni  voTernor  laay  remove. 

Sheriffs,  clerks  of  counties,  district  attorneys  and  registers  in 
counties  liaying  registers,  shall  be  chosen  by  the  electors  of  the 
respective  counties,  once  in  every  three  years  and  as  often  as 
vacancies  shall  happen,  except  in  the  counties  of  New  York  and 
Kings,  and  in  counties  whose  boundaries  are  the  same  as  those 
of  a  city,  where  such  of&cers  shall  be  chosen  by  the  electors  once 
in  every  two  or  four  years  as  the  Legislature  shall  direct. 
Sheriffs  shall  hold  no  other  of&ce  and  be  ineligible  for  the  next 
term  after  the  termination  of  their  offices.  They  may  be  re- 
quired by  law  to  renew  their  security  from|time  to  time;  and  in 
default  of  giving  such  new  security,  their  omces  shall  be  deemed 
vacant  But  the  county  shall  never  be  made  responsible  for  the 
octs  of  the  sheriff.  The  Governor  may  remove  any  officer,  in 
this  section  mentioned,  within  the  term  for  which  he  shall  have 
been  elected;  giving  to  such  officer  a  copy  of  the  charges  against 
him,  and  an  opportunity  of  being  heard  in  his  defense. 

Const.    1846,  art.  X,  |  1. 

I  2.  Appointment  or  eleetton  of  otteera,  not  proTlAeJ 
for  br  tbla  eonatltntlon. 

All  county  officers,  whose  election  or  appointment  is  not  pro- 
vided for  by  this  Constitution,  shall  be  elected  by  the  electors  of 
the  respective  counties  or  appointed  by  the  boards  of  supervisors, 
or  other  county  authorities,  as  the  Legislature  shall  direct.  All 
city,  town  and  village  officers,  whose  election  or  appointment  Is 
not  provided  for  by  this  Constitution,  shall  be  elected  by  the 
electors  of  such  cities,  towns  and  villages,  or  of  some  division 
thereof,  or  appointed  by  such  authorities  thereof,  as  the  Legis- 
lature shall  designate  for  that  purpose.  All  other  officers,  whose 
election  or  appointment  is  not  provided  for  by  this  Constitution, 
and  all  officers,  whose  offices  may  hereafter  be  created  by  law, 
shall  be  elected  by  the  people,  or  appointed,  as  the  Legisiatare 
may  direct. 

Ck>nst.    1846.  art.  Z,  i  8. 

I  S.  Duration  of  term. 

When  the  duration  of  any  offlce  is  not  provided  by  this  Con- 
stitution it  may  be  declared  by  law,  and  if  not  so  declared,  such 
efflce  shall  be  held  during  the  pbasure  of  the  authority  making 
the  appointment. 

QoBst.   1S46,  arc.  Z,  t  i> 
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I  4.  TiBfte  of  election. 

The  time  of  electing  all  officen  named  in  this  article  shall  be 
prescribed  bj  law. 

OoBst.    1846,  art.  X,  |  4. 

i  5.  VaoAMieioe  in  ofleee^  bo^r  flilod. 

The  Legislature  shall  provide  for  filling  vacancies  in  oflSce,  and 
in  case  of  electlTe  offlcerSt  no  person  appointed  to  fill  a  vacancy 
shall  hold  his  office  by  virtue  of  such  appointment  longer  than 
the  commencement  of  the  political  year  next  succeeding  the  first 
annual  election  after  the  happening  of  the  vacancy. 

Obost.    1846,  art.  X,  I  6. 

I  6.  PoJUtienl  year. 

The  political  year  and  legislative  term  shall  begin  on  the  first 
day  of  January;  and  the  Legislature  shall,  every  year,  assemble 
on  the  first  Wednesday  in  January. 

Oooat.    1SA6,  art.  X,  I  6. 

I  T«  Removal  from  olllce  for  mfiseoadnct.  eto. 

Proviaion  shall  be  made  by  law  for  the  removal  for  misconduct 
or  malversation  in  office  of  all  officers,  except  judicial,  whose 
powers  and  duties  are  not  local  or  legislative  and  who  shall  be 
elected  at  general  elections,  and  also  for  supplying  vacancies 
created  by  such  removal. 

OoMt.    1846,  art.  X,  I  7. 


I  8.  Ofliee  deenaed  yrmemnt. 

The  Legislature  may  declare  the  cases  in  which  any  office  shall 
be  deemed  vacant  when  no  provision  is  made  for  that  purpose  in 
this  Constitution. 

Conat.    1846,  art.  X,  |  a 

I  9.  Compensation  of  oflicera. 

No  officer  whose  salary  to  fixed  by  the  Ck)nstitutlon  shall  re^ 
celve  any  additional  compensation.  Each  of  the  other  state  offi- 
cers named  in  the  Ck>nstitution  shall,  during  his  continuance  in 
office,  receive  a  compensation,  to  be  fixed  by  law,  which  shall  not 
be  increased  or  diminished  during  the  term  for  which  he  shall 
have  been  elected  or  appointed;  nor  shall  he  receive  to  his  use 
any  fees  or  perquisites  of  office  as  other  compensatioa. 

Oomt.   t§m,  srt.  X»  §•. 
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ARTIOUD  VliBYBllTH. 

■•e.    1.  State  mlUtla. 
2.  SnliBtment. 
8.  OrcaniEAtion  of  militia. 

4.  Appointment  of  milltarj  offlceni  b7  the  fOTamor. 
6.  Manner  of  election  of  mllltarr  ofllcen  presertbed  hf  the  l«flalatin«. 
0.  Oonunlafloned  oa«era,  tlitir  removal. 

i  1.  State  mllitfai. 

All  able-bodied  male  citisens  between  the  ages  of  efghteen  and 
forty-five  years,  who  are  residents  of  the  State,  shall  constitnte 
the  militia,  subject  however,  to  such  exemptions  aa  are  now»  or 
may  be  hereafter  created  by  the  laws  of  the  United  States,  or 
by  the  Legislature  of  this  State. 

Oonst.    1846,  art.  ZI,  |  1. 

I  2.  Bnllstment. 

The  Legislature  may  provide  for  the  enlistment  Into  the  actire 
force  of  such  other  persons  as  may  make  application  to  be  so 
enlisted. 

Kew, 

I  9*  OwanlaMloit  of  mllltliu 

The  militia  shall  be  organized  and  divided  into  such  land  and 
naval,  and  active  and  reserve  forces  as  the  Legislature  may  deem 
proper,  provided  however  that  there  shall  be  maintained  at  all 
times  a  force  of  not  less  than  ten  thousand  estisted  men,  fully 
uniformed,  armed,  equipped,  disciplined  and  ready  for  active 
service.  And  it  shall  be  the  duty  of  the  Legislature  at  each 
session  to  make  sufficient  appropriation  for  the  maintenance 
thereof. 

New. 

I  4*  Appolntnteiit  of  aillttavy  oSeevs  by  the  flroTAraov. 

The  Governor  shall  appoint  the  chiefs  of  the  several  staff  de- 
partments, his  aides-de-camp  and  military  secretary,  all  of  whom 
shall  hold  office  during  his  pleasure,  their  commissions  to  expire 
with  the  term  for  which  the  Governor  shall  have  been  elected; 
he  shall  also  nominate,  aud  with  the  consent  of  the  Senate  ap- 
point, all  major-genevals. 

Const.    1846,  art.  XI,  i  8. 

{  S.  Manner  of  eleetlon  of  military  olBcera  prescribed 
by  leirlalntnre* 

AH  other  commissioned  and  non-commissioned  officers  shall  be 
chosen  or  appointed  in  such  manner  as  the  Legislature  may  deem 
most  conducive  to  the  improvement  of  the  militia,  provided,  how- 
ever, that  no  law  shall  be  pas.sed  changing  the  existing  mode  of 
election  and  appointment  unless  two-thirds  of  the  members 
present  in  each  house  shall  concur  therein. 

Oeast.   1846,  art.  XI,  H  4,  6. 
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I  6.  CoBftmlaafloned  olllcers)  their  remoToI. 

The  commissioned  officers-  shall  be  commissioned  by  the  Gov- 
cmor  as  comma oder-in-chiet.  No  commissioned  officer  shall  be 
removed  from  office  daring  the  term  for  which  he  shall  have  been 
appointed  or  elected,  nnless  by  the  Senate  on  the  recommendation 
of  the  Governor,  stating  the  crronnds  on  which  such  removal  is 
recommended,  or  by  the  sentence  of  a  court-martial*  or  upon  the 
findings  of  an  examining  board  organized  pursuant  to  law,  or  for 
absence  without  leave  for  a  period  of  six  months  or  more. 

Oonat.    1846,  art.  ZI,  i  5. 
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ARTIOIiB  rrWBLFTH. 

Sec.    1.  OrcanlxatloQ   of  cities   and   yillagea;    regnlatlon   of   wages,    etc..    of 
employeofl  of  state,  county,  city,   town.  etc. 

2.  Glassiflcatlon  of  cities;  general   and  special   rlty  laws;  special  city 

laws;  how  passed  by  legislature  and  acceptance  by  cities. 

3.  Election   of   city   officers,    when    to   be   held;    extension   and    abridg- 

ment of  terms. 

I  1.  OriranlBatlon  of  cltflea  and  Tillave«)  resvlatlon  of 
fr«jr««>  etc.,  of  empioyeeM  of  mtrnte,  coiintyy  city,  toivn,  etc. 

It  shall  be  the  duty  of  the  Legislature  to  provide  for  the  onirnn- 
ization  of  cities  and  iucoriA)rated  villaKes,  and  to  restrict  their 
power  of  taxation,  assessment,  borrowing  money,  contracting 
debts,  and  loaning  their  credit,  so  as  to  prevent  abuses  in  assess- 
ments and  in  contracting  debt  by  such  municipal  corporations: 
and  the  Legislature  may  regulate  and  fix  the  wages  or  salaries, 
the  hours  of  work  or  labor,  and  make  provision  for  the  protection, 
welfare  and  safety  of  persons  employed  by  the  state  or  by  any 
county,  city,  town,  village  or  other  civil  division  of  the  state,  or 
by  any  contractor  or  subcontractor  performing  work,  labor  o*' 
services  for  the  state,  or  for  any  county,  city,  town,  village  or 
other  civil  division  thereof.  ! 

GoDst    1846,  art.  VIII,  |  0,  amended  In  .1908. 

I  S.  C1a«»lllcatlon  of  efltloM)  jgeneral  and  ■peetal  city 
lawa;  apectal  city  1aw»f  how  paaaed  by  lefrtalatare  and 
acceptance  by  citlea. 

All  cities  are  classifiea  according  to  the  latest  state  enumera- 
tion, as  from  time  to  time  made,  as  follows:  The  first  class  in- 
eludes  all  cities  having  a  population  of  one  hundred  and  seventy- 
five  thousand,  or  more;  the  second  class,  all  cities  having  a  popu- 
lation of  fifty  thousand  and  less  than  one  hundred  and  seventy- 
five  thousand;  the  third  class,  all  other  cities.  Laws  relating  to 
the  property,  affairs  or  government  of  cities,  and  the  several  de- 
partments thereof,  are  divided  into  general  and  special  city  laws; 
general  city  laws  are  those  which  relate  to  all  the  cities  of  one 
or  more  classes;  special  city  laws  are  those  which  relate  to  a  single 
city,  or  to  less  than  all  the  cities  of  a  class.  Special  city  laws 
shall  not  be  passed  except  in  conformity  with  the  provisions  of 
this  section.  After  any  bill  for  a  special  city  law,  relating  to  a 
city,  has  been  passed  by  both  branches  of  the  Legislature,  the 
house  in  which  it  originated  shall  immediately  transmit  a  certified 
copy  thereof  to  the  mayor  of  such  city,  and  within  fifteen  days 
thereafter  the  mayor  shall  return  such  bill  to  the  house  from 
which  it  was  sent,  or  if  the  session  of  the  Legislature  at  which 
such  bill  was  passed  has  terminated,  to  the  Governor,  with  the 
mayor's  certificate  thereon,  stating  whether  the  city  has  or  has 
not  accepted  the  same. 

In  every  city  of  the  first  class,  the  mayor,  and  in  every  other 
city,  the  mayor  and  the  legislative  body  thereof  concurrently, 
shall  act  for  such  city  as  to  surh  bill;  but  the  Legislature  may 
provide  for  the  concurrence  of  the  legislative  body  in  cities  of  the 
first  class.  The  Legislature  shall  provide  for  a  public  notice  and 
opportunity  for  a  public  hearing  concerning  any  such  bill  in  every 
city  to  which  it  relates,  before  action  thereop.  Such  a  bill,  if  it 
relates  to  more  than  one  city,  shall  be  transmitted  to  the  mayor 
of  each  city  to  which  it  relates,  and  shall  not  be  deemed  a.rcepted 
unless  accepted  as  herein  provided,  by  every  such  city.     When- 
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ever  any  such  bill  is  accepted  as  herein  provided,  it  shall  be  sub- 
ject as  are  other  bills,  to  the  action  of  the  Grovernor.  Whenever, 
durini;  the  session  at  which  it  was  passed,  any  such  bill  is  re- 
turned without  the  acceptance  of  the  city  or  cities  to  which  it 
relates,  or  within  such  fifteen  days  is  not  returned,  it  may  never- 
theless afrain  be  passed  by  both  branches  of  the  Legislature,  and 
it  shall  then  bo  subject  as  are  other  biU%  to  the  action  of  the 
Governor.  In  every  special  city  law  which  has  been  accepted. 
by  the  city  or  cities  to  which  it  relates,  the  title  shall  be  followed 
by  the  words  "  accepted  by  the  city,"  or  **  cities,"  as  the  caso 
may  be;  in  every  such  law  which  is  passed  without  such  accept 
ance,  by  the  words  **  passed  withont  the  acceptance  of  the  city,' 
or  "  cities,"  as  the  case  may  be. 

Kew.    A  mended  In  1007. 

{  S.  Eleetton  of  city  offleersy  iFvbeM  to  bo  helAi  oxtemsloa 
and  abrldirment  of  terms. 

All  elections  of  city  officers,  including  supervisors  and  judicial 
officers  of  inferior  local  courts,  elected  in  any  city  or  part  of  a 
city,  and  of  county  officers  elected  in  the  connties  of  New  York 
and  Kings,  and  in  all  counties  whose  boundaries  are  the  same  as 
those  of  a  city,  except  to  fill  vacancies,  shall  be  held  on  the 
Tuesday  succeeding  the  first  Monday  in  November  in  an  odd-num- 
bered year,  and  the  term  of  every  such  officer  shall  expire  at  the 
end  of  an  odd-numbered  year.  The  terms  of  office  of  all  such 
officers  elected  before  the  first  day  of  January,  one  thousand 
eight  hundred  and  ninety-five,  whose  successors  have  not  then  been 
elected,  which  under  existing  laws  would  expire  with  an  even- 
numbered  year,  or  in  an  odd-numbered  year  and  before  the  end 
thereof,  are  extended  to  and  including  the  last  day  of  December 
next  following  the  time  when  such  terms  would  otherwise  expire; 
the  terms  of  office  of  all  such  officers,  which  under  existing  laws 
would  expire  in  an  even-numbered  year,  and  before  the  end 
thereof,  are  abridged  so  as  to  expire  at  the  end  of  the  preceding 
year.  This  section  shall  not  apply  to  any  city  of  the  tlidrd  class, 
or  to  elections  of  any  judicial  officer,  except  Judges  and  justices 
of  inferior  local  courts. 
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ARTICItB  THIRTIQBHTH* 

Sec    L  Otth  ^  oOc*. 

3.  Official  brlberj  and  oorruptloii* 
8.  Offer  or  promise  to  bribe. 

4.  Penoa  bribed  or  offering  a  bribe  maj  be  a  wltii6M. 

6.  Free  padses,  frknklQff  prlylleifea,  etc.,  not  to  be  recelfed  by  a  pablfe 

ofBeer;  {penalty. 
6.  BemoTal  of  district  attorney  for  failare  to  proaeente;  expeiM«a  ef 

proBecatifios  ftir  bribery. 

{  1«  Om.th  of  one«. 

Members  of  the  Legislature,  and  all  ofRcers  ezecQtire  and  ju- 
dicial, except  such  inferior  officers  as  shall  be  by  law  exempted 
shiill,  before  they  enter  on  the  duties  of  their  respective  offices, 
take  and  subscribe  the  following  oath  or  affltmatlon:  "  I  do 
solemnly  swear  (or  affirm)  that  I  will  support  the  Constitution 
of  the  United  States,  and  the  Constitution  of  the  Btate  of  New 
York,  and  that  I  will  faithfully  discharge  the  duties  of  the  office 

of  ^  according  to  the  best  of  my  ability;  •*  and  all  such 

officers  who  shall  have  been  chosen  at  any  election  shall,  before 
they  enter  on  the  duties  of  their  respective  offlceSf  take  and  sub- 
scribe the  oath  or  affirmation  above  prescribed,  together  with  the 
following  addition  thereto,  as  part  thereof: 

"And  I  do  further  solemnly  swear  (or  affirm)  that  I  hare  not 
directly  or  indirectly  paid,  offered  or  promised  to  pay.  contributed, 
or  offered  or  promised  to  contribute  any  nloney,  or  other  Valuable 
thing  as  a  consideration  or  f 9 ward  for  the  giving  ot  withholding 
a  vote  at  the  election  at  which  I  was  el€»cted  to  slild  office,  and 
have  not  made  any  promise  to  influence  the  giving  or  withholding 
any  such  vote,"  and  no  other  oath,  declaration  or  test  shall  be 
required  as  a  qualification  for  any  office  of  public  trust. 

Const.    1846,  art.  XII,  i  1,  amended  In  1S74. 

I  2,  Olllcftal  bribery  and  corritptleii* 

Any  person  holding  office  under  the  laws  of  this  State  Who, 
except  in  payment  of  his  legal  salary,  fees  or  perquisites,  shall 
receive  or  consent  to  receive,  directly  or  indirectly,  anything  of 
value  or  of  personal  advantage,  or  the  promise  thereof,  for  per- 
forming or  omitting  to  perform  any  official  act,  or  with  the  ex- 
press or  implied  understanding  that  his  official  action  or  omission 
to  act  is  to  be  in  any  degree  influenced  thereby,  shall  be  deemed 
guilty  of  a  felony.  This  section  shall  not  affect  the  validity  of 
uny  existing  statute  in  relation  to  the  offense  of  bribery. 

Const.    1846,  art.  XV,  i  1,  added  in  1874. 

I  3.  Olfer  or  promlae  to  bribe. 

Any  person  who  shall  offer  or  promise  a  bribe  to  an  officer,  if 
it  shall  be  received,  shall  be  deemed  guilty  of  a  felony  and  liable 
to  punishment,  except  as  herein  provided.  No  person  offering  a 
bribe  shall,  upon  any  prosecution  of  the  officer  for  receiving  such 
bribe,  be  privileged  from  testifying  in  relation  thereto,  and  he 
shall  not  be  liable  to  civil  or  criminal  prosecution  therefor,  if  he 
shall  testify  to  the  giving  or  offering  of  such  bribe.  Any  per«0K 
who  shall  offer  or  promise  a  bribe,  if  it  be  rejected  V  the  officer 
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to  whom  it  was  tendered,  shall  be  deemed  guilty  of  an  attempt 
to  bribe,  which  is  hereby  declared  to  be  a  felony. 

OoDSt.    1946,  mrt.  XY,  S  2.  added  In  18T4. 


I  4.  P^ruon  bribed  or  offerflnv  m,  bribe  mmr  b«  m  'vritneMi. 

Any  person  charged  with  receiving  a  bribe,  or  with  offering  or 
promising  a  bribe,  shall  be  permitted  to  testify  in  his  own  behalf 
In  any  drH  or  oriminal  prostfention  therefor. 

Const.  1846,  art.  XY.  i  3,  added  in  1874. 

{  S.  Free  pa««e«,  friknlKl»9  prfvtlevea^  ete.»  Act  to  b«  ro- 
oeived  by  pablie  ollleeri  pe»altr. 

No  public  officer,  or  person  elected  or  appointed  to  a  public 
office,  under  the  laws  of  this  State,  shall  directly  or  indirectly 
ask,  demand,  accept,  receive  or  consent  to  receive  for  his  own 
use  or  benefit,  or  for  the  use  or  benefit  of  another,  any  free  pass, 
free  transportation,  franking  privilege  or  discrimination  in  pas- 
senger, telegraph  or  telephone  rates,  from  any  person  or  corpora- 
tion, or  make  use  of  the  same  himself  or  in  conjunction  with 
another.  A  person  who  violates  any  provision  of  this  section, 
9hall  be  deemed  guilty  of  a  misdemeanor,  and  shall  forfeit  his 
office  at  the  suit  of  the  Attorney-OeneraL  Any  corporation,  or 
officer  or  agent  thereof,  who  shall  offer  or  promise  to  a  public 
officer,  or  person  elected  or  appointed  to  a  public  office,  any  such 
free  pass,  free  transportation,  franking  privilege  or  discrimina- 
tion, flhall  also  be  deemed  guilty  of  a  misdemeanor  and  liable  to 
pnni.shment  except  as  herein  provided.  No  person,  or  officer  or 
agent  of  a  corporation,  giving  any  such  free  pass,  free  trans- 
portation, franking  privilege  or  discrimination  hereby  prohibited, 
iihall  bepflrileg^  ffon  testifying  in  relation  thereto*  and  he  shall 
not  be  nkble  to  dvll  o^  rtlminal  prosecatioti  therefor  if  he  shall 
testify  to  the  giving  Of  the  same. 

New. 

I  e.  Renaovai  of  dintrlot  atiorner  for  fall«r«  to  proao- 
rotef  expenses  off  proseoiltlova  for  brlborj^* 

Any  district  attorney  who  shall  fall  faithfully  to  prosecute  a 
person  charged  with  the  violation  in  his  county  of  any  provision 
of  this  article  which  may  come  to  his  knowledge,  shall  be  re- 
moved from  office  by  the  Governor,  after  due  notice  and  an 
opportunity  of  being  heard  in  his  defense.  The  expenses  which 
shall  be  incurred  by  any  county,  in  Investigating  and  prosecuting 
any  charge  of  bribery  or  attempting  to  bribe  any  person  holding 
( -ffire  nnder  the  laws  of  this  State  within  such  county,  or  of 
receiving  bribes  by  any  such  person  in  said  county,  shall  be  a 
charge  against  the  State,  and  their  payment  by  the  Btate  shall  be 
provided  for  by  law. 

OoMt.    IMA,  art.  lev,  i  4,  added  hi  1874. 
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ARTICLB  FOURTBBNTH. 

See.    1.  Amendment  to  constitution,  how  proiKMed,  roted  apoa  and  rftttted. 

1.  Future  constltational  conTentlons;  how  called;  election  of  dele- 
gate*; compensation;  quorum;  svbmlssfon  of  amendmsnta;  ofllowi; 
rules;  Tacandes;  taking  effect. 

8.  Amendments  of  convention  and  legislature  submitted  colnddentlj. 

I  1.  Amendments  to  constitution,  bow  proposed,  voted 
npon  »nd  mtifled. 

Any  amendment  or  amendments  to  this  Constitution  may  be 
proposed  in  the  Senate  and  Assembly;  and  if  the  same  shall  be 
n greed  to  by  a  majority  of  the  members  elected  to  each  of  the 
two  houses,  such  proposed  amendment  or  amendments  shall  be 
entered  on  their  journals,  and  the  yeas  and  nays  taken  thereon, 
and  referred  to  the  Legislature  to  be  chosen  at  the  next  general 
election  of  senators,  and  shall  be  published  for  three  .months 
previous  to  the  time  of  making  such  choice;  and  if  in  the  Legis- 
lature so  next  chosen,  as  aforesaid,  such  proposed  amendment  or 
amendments  shall  be  agreed  to  by  a  majority  of  all  the  members 
elected  to  each  house,  then  it  shall  be  the  duty  of  the  Legislature 
to  submit  such  proposed  amendment  or  amendments  to  the  people 
for  approval  in  such  manner  and  at  such  times  as  the  Legisla- 
ture shall  prescribe;  and  if  the  people  shall  approve  and  ratify 
such  amendment  or  amendments  by  a  majority  of  the  electors 
voting  thereon,  such  amendment  or  amendments  shall  become  a 
part  of  the  Constitution  from  and  after  the  first  day  of  January 
next  after  such  approval. 

Const.    1846,  art.  XIII,  S  1. 

I  2.  Fntnre  constitutional  conventions  |  bovr  enlledy 
election  of  delesrntest  compensiitioni  «nornm$  submission 
of  amendments!   ofllcers)  rules )   vncnndesi   taking   effect. 

At  the  general  election  to  be  held  in  the  year  one  thousand  nine 
hundred  and  sixteen,  and  every  twentieth  year  thereafter,  and 
also  at  such  times  as  the  Legislature  may  by  law  provide,  the 
question,  "  Shall  there  be  a  convention  to  revise  the  Constitution 
and  amend  the  same?"  shall  be  decided  by  the  electors  of  the 
State;  and  in  case  a  majority  of  the  electors  voting  thereon  shall 
decide  in  favor  of  a  convention  for  such  purpose,  the  electors  of 
every  senate  district  of  the  State,  as  then  organized,  shall  elect 
three  delegates  at  the  next  ensuing  general  election  at  which 
members  of  the  Assembly  shall  be  chosen,  and  the  electors  of  the 
State  voting  at  the  same  election  shall  elect  fifteen  delegates-at- 
large.  The  delegates  so  elected  shall  convene  at  the  capitol  on 
the  first  Tuesday  of  April  next  ensuing  after  their  election,  and 
shall  continue  their  session  until  the  business  of  such  convention 
shall  have  been  completed.  Every  delegate  shall  receive  for  his 
services  the  same  compensation  and  the  same  mileage  as  shall 
then  be  annually  payable  to  the  members  of  the  Assembly.  A 
majority  of  the  convention  shall  constitute  a  quorum  for  the 
transaction  of  business,  and  no  amendment  to  the  Constitution 
shall  be  submitted  for  approval  to  the  electors  as  here.nafter  pro- 
vided, unless  by  the  assent  of  a  majority  of  all  the  delegates 
elected  to  the  convention,  the  yeas  and  nays  being  entered  on  the 
journal  to  be  kept.  The  convention  shall  have  the  power  to  ap- 
point such  offlcen,  employes  and  assistants  as  it  may  deem  necet- 


1. 


Amr.  XIV         CONSTITDTION  OF  NEW  YORK?  1 8 

Mury,  and  fix  their  compensation  and  to  provide  tor  the  printing 
of  ita  documents,  journal  and  proceedings.  The  convention  shall 
determine  the  rules  of  its  own  proceedings,  choose  its  own  offi- 
cers, and  be  the  judge  of  the  election,  returns  and  qualifications 
of  its  members.  In  case  of  a  vacancj,  by  death,  resignation  or 
other  cause,  of  any  district  delegate  elected  to  the  convention, 
such  vacancy  shall  be  filled  by  a  vote  of  the  remaining  delegates 
representing  the  district  in  which  such  vacancy  occurs.  If  such 
vacancy  occurs  in  the  office  of  a  delegate-at-large,  such  vacancy 
shall  be  filled  by  a  vote  of  the  remaining  delcgates-at-large.  Any 
proposed  constitution  or  constitutional  amendment  which  shall 
have  been  adopted  by  such  convention,  shall  be  submitted  to  a 
vote  of  the  electors  of  the  State  at  the  time  and  in  the  manner 
provided  by  such  convention,  at  an  election  which  shall  be  held 
not  less  than  six  weeks  after  the  adjournment  of  such  conven- 
tioa  Upon  the  approval  of  such  constitution  or  constitutional 
amendments,  in  the  manner  provided  in  the  last  preceding  sec- 
tion, such  constitution  or  constitutional  amendment,  shall  go  into 
effect  on  the  first  day  of  January  next  after  such  approval. 

Const.    1S46»  art.  XIII,  |  2. 

18.  Amendments    of    eonventtom    nnd    levlslntvre    svb- 
tted  colncldeiitly. 

Any  amendment  proposed  by  a  constitutional  convention  relat- 
ing to  the  same  subject  as  an  amendment  proposed  by  the  Legis- 
lature, coincidently  si  bmitted  to  the  people  for  approval  at  the 
general  election  held  in  the  year  one  thousand  eight  hundred  and 
oinety-four,  or  at  any  subsequent  election,  shall,  if  approved,  be 
deemed  to  supersede  the  amendment  so  proposed  by  the  Legis* 
latnie. 
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ARTICI^B   FIFTBBNfa. 

6ce«    1.  Time  ef  takiof  effect. 

I  1.  Time  of  taklttff  effect. 

This  Constitution  shall  be  in  force  from  and  including  the  first 
day  of  January,  one  thousand  elKht  hundred  and  ninety-fivei  ex- 
cegt  as  herein  otherwise  provided. 

Done  in  Convention  at  the  Capitol  in  the  city  of  Albany, 
the  twenty-ninth  diy  of  September,  in  the  year  one  thou- 
sand eight  hundred  and  ninety-four,  and  of  the  tndepeud- 
ence  of  the  United  States  of  America  the  one  hundred  and 
nineteenth. 
In  witness  whereof,  we  have  hereunto  subscribed  oni 
names. 

JOSEPH  HODGES  CHOATB, 

President  and  Delegate-at'Large, 

Chablbb  Eluott  Fitch, 

Seoreiarjf, 
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leJi.  Art.  Sec 

Application  of  literattire  fund IX  8 

Actions. 

legislature  may  alter,  etc.,  jurisdiction  and  proceedings  in 

law  and  equity   VI  3 

not   afiFected    I  17 

private  or  local  bill  changing  venue  prohibited Ill  18 

Avrtevltiiral  Ii«iida. 

of   I  18 


AlicAmUoB. 

restraints  upon,  abolished    I    14 


Allo4ial  Tenvre. 

all  Unds  held  by  I  12 

AaaenilBaeats. 

to  constitution  XIV  1 

of  conTention  and  legislature  to  constitution  submitted  co- 

incidently    XIV  3 

Appesda. 

See,   also»   "Appkllati   Division;"    '*  Coumr   op   Ap- 

PSALt." 

{oiisdiction  of  court  'of  appeals VI  0 

Jtiage  net  to  sit  in  review  of  his  own  decisions VI  8 

Appellate  Division. 

how   constitutef*    VI  2 

designation  of  jtlstices  of VI  2 

powers  of  justices    VI  2 

jurisdiction  of  general  term  transferred VI  2 

transfer  of  appeals  to  another  department VI  2 

justice  not  to  sit  in  review  of  his  own  decisions VI  3 

designation  of  special  and  trial  terms  VI  2 

assignment  of  justices  to  special  and  trial  terms Vl  2 

appointment   ana   removal  of   reporter VI  2 

may  appoint  and   remove  clerk VI  19 

Appropriations. 

requisites  of  appropriation  bills Ill  Jl 

general  provisions  not  to  be  inserted  in  appropriation  bills,  III  22 
nir&  thirds   vote   required   for   appropriations    for   local   or 

private  purposes HI  20 

approval  or  veto  of  separate  items  by  governor IV  9 

State  moneys  to  be  paid  pursuant  to  appropriation  only....  Ill  21 

for  private  claims  against  state Xn  in 

lor  nudnteiiancs  of  canals * ^^I  9 


INDEX  TO  CONSTITUTION. 

Army.  Art.  Sot 

absent  dectort  not  to  be  dcpriTed  of  vote II  1 

Anacmblave. 

right  of,  giurantecd    • •  I  9 

AMembly. 

number  and  terms  of  assemblymen Ill  2 

apportionment  of  assemblymen   Ill  5 

creation  of  assembly  districts Ill  5 

ratio  for  apportionment  of  assemblymen Ill  5 

division  of  counties  and  cities  into  districts Ill  5 

power  of  impeachment  VI  13 

succession  of  speaker  to  governorship IV  7 

compensation  and  mileage  of  members Ill  6 

AttorBey«at-Ijaw. 

judges  not  to  act  as VI  20 

Attorney-General. 

See,  also,  "  Oppicsrs;  "  "  Stats  Offickrs." 

election    and   term   of V  1 

compensation    . . . .' V  1 

Audit. 

legislature  not  to  audit  private  claims Ill  19 

claims  barred  by  statute  of  limitations  not  to  be  allowed,  VII  6 


Ball. 

excessive,   prohibited I      6 

Banka. 

See,  also,  '*  Savings  Banks.'* 

!«pecial    charters   prohibited VIII  4 

legislature  not  to  authorize  suspension  of  specie  payments,  VIII  6 

registry  of  hills  and  notes  issued  as  money VIII  6 

billholders  are  preferred  creditors   VIII  8 

liability    of   stockholders VIII  7 

BllU. 

See,       also,       "Appropriations;"       "  LaoisLAXURx; " 
"  Statutes." 

approval  or  veto  by  governor • IV      0 

passage  over  veto   • IV      9 

Blind. 

legislature  may  provide  for  education  and  support VIII  9, 14 

Board  of  Snpervlsora. 

See  "  Supervisors." 

Bonds. 

See,  also  "Debt." 

limitation  of  indebtedness  of  civics  and  counties.. VIII     10 

direct  tax   for  payment  sia.. j  Lunos Vll       4 

BoolcmaktniT. 

prohibited    1      9 

66 


INDEX  TO  CONSTITUTION. 

Svil^ery.  Art.  Sec 

official  bribery  and  corruption XIII  2 

offer  or  promise  to  bribe XIII  2 

person  offering  or  receiving,  disqualified  as  elector II  2 

person  bribed  or  offering  a  bribe  may  be  a  witness XIII  4 


private  or  local  bills  for  building,  prohibited Ill    18 

C. 
Caasa  CommlBBlonenu 

powers  devolved  on  superintendent  of  public  works V      8 

Carnal*. 


not   to  be   sold VII  8 

no  tolls  to  be  imposed VII  9 

disposition  of  funds  VII  8 

improvement  of   VII  10 

appropriations   for  maintenance    VII  9 

contracts  for  work  or  material VII  9 

extra  compensation  to  contractor  prohibited   VII  9 

cancellation  of  contracts   VII  9 

appointment  of  employees V  8 

powers  of  canal  commissioners   devolved   on   superintend- 
ent of  public  works V  3 

commissioners  of  canal   fund V  5,  6 

canal  board  constituted  • V  6 

powers  and  duties    ^ V  6 

not  to  allow  claims  barred  by  statute  of  limitation VII  6 

Ccaavfl. 

enumeration  of  inhabitants Ill  4 

Charitable  Institutions. 

state  and  municipalities  may  provide  for  support   of  in- 

.  mates    VIII  14 

Charities. 

See  "  Statb  Boakd  of  CHAXXTiBa." 

Charters. 

See,  also,  **  Corporations.'* 

by  King  of  Great  Britain  before  1775  not  affected I  17 

bv  state  not  affected   T  17 

of  savings  banks  to  be  uniform   VIII  4 

special,  tor  banking  purposes  prohibited   VIII  4 

Clrralt  Courts. 

abolished;  jurisdiction  vested  in  supreme  court •  Yl  ii 

Clttes. 

See,  also,  "  Municipal  Corporations." 

legislature  to  provide  for  organi/.ition  of Xll  1 

regulation  of  wages,  etc.,  of  employees  of ^^ii  1 

classification   of    ^Ai  2 

general   and  'pecial  city  laws aii  J 

enactment  and  acceptance  of  special  city  laws Ail  2 

divifion  into   assemoly  districts Jj}  J 

blocks  not  to  be  divided  in  senate  distiicts HI  4 

election  or  appointment  of  oHicers. A  a 

civil  service  appointments  and  promotions V  9 

preference   of   veterans V  9 

extension  and  abridgement  of  terms  of  officers A.il  9 
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dtle*  ^  Continued.  Virt.  Sec 

when  election  of  officers  to  be  held ? XII  3 

members  of  legislature  disqualified  as  officers Ill  7 

when  local  legislative  body  to  act  as  board  of  supervisors. .  Ill  28 
extra  compensation  to  officers,  contractors,  etc.,  prohibited.  III  28 
may  provide  for  support  of  inmates  of  charitable  institu- 
tions      Vm  14 

not  to  give  money  or  credit  to  aid  private  undertalfing VlXt  lO 

not  to  own  corporate  stocks  or  bonds VIII  10 

to  incur  debt  for  city  purposes  only VIII  10 

limitation  of  indebtedness VIII  10 

maximum  rate  of  taxation VIII  XO 


tf 


Cltfsenn. 

See,  also,  "  Elections.' 
not  to  be  disf ranchisedy  unless,  etc I      1 

City  Gonrt  of  Brooklyn. 

abolished;  judges  transferred  to  supreme  coort VI      5 

jurisdiction  vested  in  supremo  court VI  2,  5 

Civil  Sewioe. 

See,  also,  "  Oppicers;  "  "  State  Opfzcsss." 

appointments  and   promotions    ...,....,,,         V      0 

preference  of  veterans    V      9 

Claims. 

See,  also,  "Audit." 
not  to  be  audited  or  allowed  when  barred  by  statute  of 

limitations    » .     VII      6 

yeas  and  nays  on  bill  releasing  public  claim Ill    ^ 


Contttiiaaienera  of  Canal  Fund. 

board  constituted    , , , ,         V      5 

powers  and  duties    V      6 


Commiaaionera  of  Land  Oftee. 

board  constituted V      B 

powers  and  duties  of  board >  ■ . .         V      6 

Comnton  IjaTr. 

how  far  in  force * * I     16 

Comptroller. 

See,  also,  "  Oppicers;  "  **  State  Oppicers.'' 

election  and  term  of V       1 

compensation     V      1 

Conatitntion. 

time  of  taking  effect XV  1 

how  amended   XtV  1 

future  constitutional  conventions   XIV  2 

amendments  of   convention   and  legislature   submitted   co* 

incidently    XIV  8 

X^ontracta. 

contract   system   of  prison   labor  abolished Ill  29 

extra  compensation  to  contractors  prohibited   Ill  28 

for  work  or  materials  on   canal VII  9 

extra  compensation  on  canal  contracts  prohibited VII  0 

cancellation  of  canal   contracts VII  9 
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tioiui.  Art.  Sec 

definition  of  term VIII  3 

charten  by  King  of  Great  Britain  before  1T75  not  affected,         I  17 

charters  by  state  not  affected •«..«.          I  17 

to  be  fpnned  t}nder  general  laws,  except,  etc VIII  1 

laws  for  formation  ol,  subject  to  alteration  and  repeal....  VIII  1 

imvate  or  local  bill  chartering  bridge  companies  prohibited,      til  18 

•pedal  backing  charters  prohibited Vin  5 

oiarters  of  savings  banks  to  be  uniform , Yin  ^ 

dues  from,  to  be  secured Vtll  2 

Uability  of  stockholders  of  bank VIII  7 

may  sue  and  be  sued Vltl  3 

municipalities  not  to  hold  corporate  stocks  or  bonds, VI 1 1  10 


Corrections^  Inatltiitlona* 

municipalities  may  provide  for  support  ol  inaiatet VI|I  14 

Connael. 

accused  entitled  to  appear  with I  B 

OomntleB. 

private  or  local  bills  locating  or  changing  cooiHy  seat  pro- 
hibited          Ill  18 

number  of  senators  for  each  county Ill  4 

not  to  be  divided  in  formation  of  senate  district,  except, 

etc.    Ill  4 

dection  and  terms  of  officers. . . . , , , . .         X  1,  2 

time  of  election  of  officers «, X  4 

removal  of  officers   X  1 

board  of  supervisors  to  be  elected Ill  20 

when  le^slative  body  of  city  to  act  as  board  of  supervisors,      III  21 

local  legislative  powers  of  supervisors   and    auditors......       Ill  -7 

extra  compensation  to  officers,  contractors,  etc.,  prohibited,      III  2:^ 
may  provide  for  support  of  inmates  of  charitable  institu- 
tions  ., VTIT  U 

■ot  to  give  money  or  credit  to  aid  private  undertaking. . . .  VIII  10 

to  incur  debt  for  county  purpo^s  only VITT  lo 

mot  to  own  corporate  stock  or  T>onds VITT  10 

limitation   of  indebtedness    VITT  10 

maximum  rate  of  taxation   • VITT  10 

regulation  of  wages,  etc.,  of  employees  of XII  1 

County  elerlc. 

election  and  term  of  office X  1 

time  of  election   « «•« X  4 

removal , X  1 

to  be  clerk  of  supreme  court. .'. VI  19 

Couatr  Courts. 

Sec,  also,  "  County  Judge." 

continued VI  14 

jurisdiction    ...^.i****. *«<•••« ••       VI  14 

term  of  office  of  judges .' VI  14 

See,  also,  "Couwty  Couits." 

term  of  offioe VI  14 

qualifioationa VI  20 

powers  and  dutiat   VI  14 

aalayy   VI  14 

when  to  b«  surrogate • .  •       VI  15 

aga  Umit   VI  15 

Tacaaoica  in  ofllee VI  15 

not  to  practice  as  attorney,  except^  etc. VT  20 

dflctkm  of  spadal  county  judge VI  16 
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0««rt  for  Trial  of  Impeaohmeiita* 

See  "  Impsachmsnts." 

Oomrt  of  Appeals*  Art  Se& 

continued VI  7 

how  constituted;  terms  of  office VI  7 

qualifications  of  judges    VI  20 

compensation  of  judges VI  12 

age  limit  of  judges VI  12 

removal  of  judges VI  11 

judges  not  to  hold  any  other  office VI  10 

vacancies   VI  8 

designation  of  supreme  court  justices  as  associate  judges. . .  VI  7 

jurisdiction VI  9 

judge  not  to  sit  in  review  of  his  own  decisions. . . . ' VI  3 

clerk  of;  compensation VI  19 

Court  of  Common  Pleas  of  Ne'w  York  County. 

abolished    VI  5 

judges  transferred  to  supreme  court VI  6 

jurisdiction  vested  in  supreme  court VI  2,  6 

transfer  of  appellate  jurisdiction. VI  5 

Courts* 

Sec,  also,  "Appellate  Division;  "  "  Circuit  Cou«ts;  " 
"  CouMTY  Courts;  "  "  Court  of  Appeals;  "  "  Court 
OP  Common  Pleas;  *'  **  Courts  op  Sessions;  " 
"  Courts  op  Special  Sessions;  "  "  Supbriox 
Courts;  "  "  Supreme  Court;  "  Surrogate's  Court." 

judges  not  to  hold  any  other  office VI  10 

court  for  trial  of  impeachments VI  13 

suspension  of  judge  pending  trial  of  impeachment VI  13 

age  Umit  of  county  judge  and  surrogate VI  16 

judicial  officers  not  to  receive  fees VI  20 

election  of  local  judicial   officers VI  16 

power  to  establish  inferior  local  courts VI  18 

clerks  of  courts VI  19 

courts  of  oyer  and  terminer  abolished VI  6 

circuit  courts  abolished  VI  6 

city  courts  abolished    VI  5 

jurisdiction  of  city  courts  vested  in  supreme  court VI  5 

Judges  of  city  courts  become  justices  of  supreme  court...  VI  6 
egislature  ma:^  alter,  etc.,  jurisdiction  and  proceedings  in 

law  and  equity , *  VI  8 

Courts  of  Oyer  and  Terminer. 

abolished;  jurisdiction  vested  in  supreme  court.*........  VI  6 

Courts  of  Sessions. 

abolished;  jurisdiction  transferred  to  county  court VI  14 

Courts  of  Special  Sessions. 

jurisdiction  of   VI  28 

Crimes. 

no  person  to  be  twice  put  in  jeopardy I  6 

accused  may  appear  in  person  and  with  counsel I  Q 

capital  or  infamous  crime,  except,  etc.,  to  be  tried  on  in- 
dictment    I  0 

private  or  local  bill  changing  venue  prohibited Ill  18 

cruel  and  unusual  punishments  prohibited  I  5 

excessive  bail  and  fines  prohibited f  5 

governor  may  grant  pardons,  etc IV  6 

accused  not  to  be  compelled  to  testify  against  himself...  I  6 

legislature  to  exclude  convicts  from  suffrage II  2 

truth  of  criminal  libel  admissible  in  evidence.. I  8 


IKBEX  TO  CONSTITUnOK. 


DMf  mM4k  Duiil^  Aft  Mm. 

legitUtiire  may  proTide  for  •ducatioa  aad  flvpport.  • VIII  9b  14 

Deatli. 

right  of  action  for  damacet  met  to  b«  abrogatad I    18 

amount  recoverable  not  to  be  Uoiited •••••         I 


^ 


obligation    of,   not   affected I  17 

credit  or  money  of  state   not  to   be  given  to  aid  private 

undertaking ? VIII  9 

power  of  state  to  contract VII  2 

power  of  state  to  contract,  to  repel  invasions VII  8 

limitation   of   legislative  power  to   create VII  4 

interest   on.   alteration   ot VII  4 

payment  ot  dcbu  of  the  state *VII  4, 11 

debts  of  the  state  for  improvement  of  highways VII  12 

sinking   funds,   how   kept   and   invested VII  5 

when  ayes  and  nays  necessary  on  bill  creating  public  debt,      ITI  25 

municipalities  to  incur  debt  for  municipal  purposes  only. .  VIII  10 

limitation  of  indebtedness  of  cities  ana  counties VIII  10 

Dtutriet  Attoraeya. 

election  and  terms  of  office X  1 

time   of  election    X  4 

removal    X  1 

for  failure  to  prosecute  public  officer XIII  6 

IMsta^et  Courts. 

electiod  of  justices;  term  of  office VI  17 

terms  of  present  justices •      VI  S8 

IHteliea. 

for  drainage  of  agricultural  lands ••••••• I  T 


to  be  granted  only  by  judicial  proceedings... I  9 

BSigr«. 

of  agricultural  lands  under  general  laws I  7 

private  or  local  bills  prohibited Ill  18 

D«e  Process  of  Iavt. 

life,  liberty  and  property  protected .••  I  6 

KlC«tiOBS. 

registration  and  election  laws  to  be  passed II  4 

local  bills  regulating  conduct,  etc.,  prohibited   Ill  18 

for  election  of  supervisors  prohibited  Ill  18 

registration    and    election    boards    to    be    bi-partisan,    ex- 
cept, etc II  6 

time  of  elections  for  legislature Ill  9 

manner  of  voting  II  6 

qualification  of  voters   II  1 

voters  not  to  be  disfranchised,  unless,  etc I  1 

absence  in  military  service  not  to  deprive  elector  of  vote. .  II  1 

legislature  to  regulate  votes  of  absent  dectors II  1 

persona  excluded   from  suffrage 11  9 

eecvpations  and  conditions  not  affecting  residence II  9 

detention  in  prison  not  to  affect  residence II  9 

aupport  or  detention  in  afanshouses,  etc.,  not  to  affect  rcil- 
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INDEX  TO  OOKSTITUtlOK. 

Elections  —  Continued*  Art  Sec 

residence  of  students  in  seminaries « *  -XI  3 

Employment  in  navigation  not  to  affect  residence II  3 

Mf-ice  of  Uilh«d  Stiite«  AM  to  affett  residence; II  8 

legislature  to  disqualify  persons  on   conviction  of  bril>ery 

or  infamous  crime    11  2 

bribery  or  reward  ditqualiftes  eleetora II  2 

Bminent  Domain. 

property  not  to  be  taken  without  just  compensation I  6 

compensation  for  taking  private  property I  7 

compensation  to  be  ascertained  by  jury  or  commisaionera. .  I  7 

drainage   of  agricultural   lands I  7 

opening  private  roads    I  7 

ISnnmeration. 

of  inhabitants  of   state Ill      4 

jBcinity. 

inferior  local  courts  to  have  no  equity  jurisdiction VI    IS 

taking  of  testimony  in  equity  cases VI      3 

Enchoats. 

to   revert  to  people    * ....•.•  I    10 

Rvtdenee. 

truth  of  libel  admissible  in  criminal  prosecution T      8 

Executive* 

See,  also,  "  Governor.** 
where  executive  power  vested ..•..•••••       IV      1 

Exemptions. 

private  or  local  bill  exempting  froin  taxation  prohibited...      Ill    18 

P. 

Feesi 

local  bill  increasing,  etc.,  during  term  of  public  office  pro- 
hibited          m    18 

Feudnl  Tenures. 

abolished    <..... •• • I     U 

Fines. 

excessive,    pfohibited    > ••.• I      5 

ForeMt  Preserve. 

lands  of  state  not  to  be  alienated VII       7 

timber  on,   to  be  preserved Vll       7 

Frnnclkises. 

private  or  local  bills  granting  excluaire,  prohibited.. ••..«      til    18 

Freedom  of  S|i«tteM. 

guai^m^d • .«•       I     • 


INDfiX  TO  CONSTITUtlON. 


e«ftibltii0.  Alt.  Sec. 

prohibited I  9 

when    required Ill  18 

private  and  local  laws  prohibited   Ill  18 

for  drainage  of  agricultural  lands I  7 

corporations  to  bfe  formed  u^pder VIII  .    1 

special  banking  charters  prohibited VIII  4 

Govern  or, 

eleciion    IV  3 

qualifications     IV  & 

term  of  office IV  1 

compensation    . ; ; IV  4 

▼ested  with  executive  power IV  1 

duties  and  powers    IV  4 

approval  or  veto  of  bills IV  9 

passage  of  bills  over  veto IV  9 

powef  td  grdilt  i^ardotis,  ett IV  5 

to  report  pardons,  etc.,  to  legislature IV  5 

appointment  of  superintendent  of  public  ifrorks V  8 

power  to  suspend  state  treasiifer V  7 

when  lieutenant-governor  to  act i • . .- IV  6 

racccasion  of  lieutenant-governor  in  case  of  vacancy IV  7 


Graad 

when  indictment,  etc.,  necessary  to  hold  to  answer t         I      6 


by  King  of  Great  Britain  before  1775  hot  affected I    17 

by  state  not  affected  

by  King  of  Great  Britain  since  1775  Toid. 


by  state  not  affected  I    17 


not  to  be  suspended,  except,  etc. «••••••••••••         I      4 


Hlffhwsiya. 

local  bills  laying  out,  etc.,  prohibited , .     Ill     18 

improvement  of VII     12 

L 

iBSBiwnlilos.  } 

private  or  local  bill  granting  exclusive  inuntinitles  prohib- 
ited    Ill     18 

iMycftebments. 

constitution  of  court  for  trial  of VI  13 

assembly  to  have  power VI  13 

presentment  or  indictment  not  required I  6 

indigent   of   removal    VI  13 

judicial  officers  suspended  pending  trial .«.  VI  16 


Sec,  also,  "  Cxik u." 
power  to  grant  pardons,  etc IV      5 


pnrchaae  of  lands  of  ••••.••.••••..         I    IS 


^ 


INDEX  TO  CONSTITUTION. 

Indletment.  Art  Sec 

required  to  hold  to  answer  for  capital  or  infamous  crime, 
except,    etc I     6 

Inferior  Loenl  Courte. 

legislature  may  establish VI    18 

jurisdiction   restricted    VI    18 

InspeotloB. 

offices  for  inspecting  merchandise,  etc.,  abolished V     8 

Interest. 

private  or  local  bills  regulating  rate,  prohibited Ill    18 

Invasion. 

habeas  corpus  may  be  Suspended  during • I     4 

J. 
Jeopardy. 

no  person  to  be  twice  put  in  jeopardy I     f» 


'. 


Jolnt-Stoclc  Company. 

included  in  term  "  corporation  " VIII  S 

See  "  Corporations." 

Jndves. 

Sec,  also,  "  Coukty  Judgb;  "  "  Courts." 

qualifications VI  20 

oath  of  office   XIII  1 

limit   of   age    VI  12 

not  to  hold  any  other  office VI  10 

not  to  receive  fees V2  20 

not  to  act  as  attorney  or  counsellor VI  20 

removal    VI  11 

suspension  pending  trial  of  impeachment VI  13 

Jnrladlction. 

legislature  may  alter,  etc.,  in  law  and  equity VI  S 

of  court  of  appeals VI  9 

of  courts  of  special  sessions VI  23 

of  county  courts  VI  14 

of  surrogates*  courts   VI  15 

of  inferior  local  courts VI  18 

of  city  courts    vested  in  supreme  court VI  5 

of  courts  of  oyer  and  terminer    vested  in  supreme  court. .  VI  6 

of  circuit  courts  vested  in  supreme  court.' VI  6 

Jury. 

right  to  trial  by,  continued I  2 

local  bills  providing  for  drawing,  etc,  prohibited Ill  18 

to  determine  law  and  fact  in  criminal  prosecution  for  libel,  I  8 

waiver  of,   in   civil   actions I  2 

Jnatieea  of  the  Peace. 

election;    term    of  office VI  17 

terms  of  office  of  present  justices VI  22 

removal    VI  17 

Jnvenlle  Dellnqnenta. 

legislature  may  provide  for  education  and  support VTIT  D,  14 
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INDEX  TO  CONSTITUTION. 


hmhmr.  Art  S«c. 

contract  tjntcm  of  pria9n  labor  aboUibed Ill    29 


board  of  commissioners , V      6 

powers  and  duties  of  board V      0 


Landlord  stad  Tensuit. 

leases  of  agricultural  lands •••••  I    18 


See,  also,  "  Bnxs;  "  "  Gsnsbal  Laws;  "  "  Lwis- 
laturb;  "  "  LocAZ.  Laws;  "  "  Svbciai.  Laws;  " 
"  Statutbs." 

statute  law  continued,  except  as  repealed,  etc I    16 

colonial  acts  continued,  except  as  repealed,  etc. I    16 

common  law  in   force I    16 


of  Agrictiltural  lands  • ••••  I  IS 

I«evial»tiire. 

See,  also,  "Assbmblt;  "  "  Sinatb." 

legislative  term    X  6 

enumeration   of  inhabitants    Ill  4 

number  and  terms  of  senators  and  assemblymen Ill  2 

time   of   elections    Ill  9 

number  of  senators  in  each  county Ill  4 

ratio    for    apportioning    senators Ill  4 

reapportionment   of   senate   districts Ill  4 

counties  not  to  be  divided  in  formation  of  senate  district, 

except,    etc Ill  4 

towns  and  city  blocks  not  to  be  divided  in  senate  districts.  III  4 

creation  of  assembly  districts Ill  5 

apportionment  of  assemblymen   Ill  6 

oath   of   office    XIII  1 

compensation  and  mileage  of  members Ill  6 

persons  disqualified  from  being  members Ill  8 

civil  appointments  of  members  void  Ill  7 

when   to   assemble    X  6 

open  sessions    ITT  11 

members  not  to  be  questioned  for  speeches Ill  12 

journals    Ill  11 

adjournments    Ill  11 

powers  of  each  house Ill  10 

legislative    power    Ill  1 

bills  may  originate  in  either  house Ill  13 

enacting  clause  of  bills Ill  14 

manner  of   passing  bills Ill  15 

when  ayes  and  nays  necessary Ill  25 

when  quorum   of  three-fifths  necessary Ill  25 

tax  bills  to  state  tax  distinctly Ill  24 

appropriation    bills    .^ III  21 

two-thirds  required  for  appropriations  for  local  or  private 

purposes Ill  20 

general  provisions  not  to  be  inserted  in  appropriation  bills,  III  22 

existing  law  made  applicable  to  be  inserted Ill  17 

private  and  local  bills  not  to  embrace  more  than  one  sub- 
ject      Ill  .16 

cases  in  which  private  and  local  bills  shall  not  be  passed,.  Ill  IT 

tkto  of  privattt  and  local  bills in  ' 


IJiTDflX  TQ  CQNPTITVTKW, 

Levlslatnre  —  Continued.  Art  Sec. 

special  banking  charters  prohibited    VIII  5 

i)0t  to  authorize  suspension  of  specie  payments  by  banking 

institutions     VIII  5 

limitation  of  power  to  create  debts.  .*. VII  2,  3, 4 

may   alter,   etc.,   jurisdiction   and   proceedings   in   law   s^nd 

equity     VI  3 

extra  compensation  to  officers,  contractors,  etc.,  prohibited,  III  2S 

private  claims  not   to  be  audited Til  19 

claims  barred  by  statute  of  limitations  not  to  be  ailowje.c}-'  ^'H  ^ 

report  of  pardons,  etc.,  by  governor Iv  5 

approval  or  veto  of  bills  by  governor IV  9 

passage  of  bills  over  governor's  veto IV  9 

power    to    remove    judges VI  11 

local  legislative  powers  of  supervisors Ill  27 

Libel. 

truth   of   criminal,    admissible I  8 

jury  to  determine  law  and  fact  in  criminai  prosecutions. . .  18 

Liberty. 

due  process  of  law T  6 

freedom  of  speech  guaranteed I  8 

right   of  assemblage I  9 

right   to  petition I  0 

Lientenant-GoT-ernor. 

qualiRcations     • IV  2,  7 

election     IV  3 

term   of   office    IV  1 

president   of   senate IV  7 

salary   and   compei)sation    IV  8 

when    to    act    as    governor , IV  6 

succession   to  governorship IV  7 

Limitation  of  Indebted»(es«. 

of  cities  and  counties VIII  10 

LimitationB,  Statute  of. 

claims  barred  by,  not  to  be  allowed.  ......••.••••••  .^ .  ••  VII  6 

Loni|«. 

power  of  state  to  contract  debts VII  2 

credit  of  state  not  to  be  loaned  to  indivi4u&i8>  etc. VII  2 

power  to  contract  debt  to  repel  invasions VII  3 

power  of  legislature  to  create  debts  limited VII  4 

sinking  fund,  hjw  kept  and  invested VII  5 

limitation  of  indebtedness  of  cities  and  counties Vltl  10 

^ocal  Inferior  Court*. 

terms  of  present  judicial  officers VI  22 

legislature  may  establish VI  18 

Local  La^fTB. 

See  "  Private  and  Local  Laws." 

Lotteries. 

prohibited    •.••••••.••• •••••••          I  0 

Lunncy. 

See  "  State   Commission   in    Lunact." 


INDBX  TO  CONSTJTUXIOK. 


Meaawea.  Art.  Sec. 

offices  for  measuring,  etc,  merchandise,  abolisbal*  ••*«••  •        V      8 

Militia. 

See,   alao,  **  Statb  Mh-xtia." 

absent  electors  not  to  be  deprived  of  vote...  «•••••  ••••••  I J       1 

presentment  or  indictment  not  required •••«.•••  |       6 

Misd  emeaiftorx. 

jurisdjctioB  of  courts  of  special  sMsioos • VI    23 

MuAlcfpal  Corporations. 

See.     also,     "  Cmas;  "     "  CoONnis; "     "  TowHft;  " 

"  ViLLAGBS." 

charters  by  state  not  affected   . . , I  17 

charters  by  King  of  Great  Britain  before  1775  not  affected,          I  17 

may  be  formed  under  special  laws , VTIl  1 

not  to  give  money  or  credit  to  aid  private  undertaking. . .  VIII  10 

not  to  own  corp>orate  stocks  or  bonds  VIII  10 

to  incur  debts  for  municipal  purposes  only VTTl  10 

limitaUon  of  indebtedness    ., VIII  10 

may  provide  for  support  of  inmates  of  charitable  institu- 
tions     ••#  VIII  U 

H. 
llavae. 

private  bills  to  change,  prohflnted ••*.•••      Ill     18 

Kaval   Force*.  ^ 

ab<>cnt  electors  not  to  be  deprived  of  vote I J       1 

presentment  or   indictraent  net   required *       o 

Mevliireiice. 

right  of  action   for  injuries  x;ausing  death  not  to  be  ab-  ,  -« 

rogated ^  ° 

amount  recoverable   for   death  not  to  be  limited I  18 

Hitw  Yorlc  City,  ,^^„     ,^ 

Hffiitation  of  indebtedness  of •• ••••  VIU     10 

O. 

of    office r»M4 *"^       -^ 

Olllcera.  ^ 

See.  also,  titles  of  respective  offices. 

appointment  pt  members  of  legislature  prohibited Ill  J 

pcreons  disqualified  from  being  members  of  legislature...  Ill  8 

certain   offices  abolished    •  ^  g 

political   year ? ^  -   5 

election  of  state  offidirs   VI 

term  of  state  officers   V  | 

compensation  of  state  officers .^ ^  J 

civil  service  appointments  and  promotions v  » 

preference  of  veterans    ^  " 

duration  of  term ^  J 

time  of  election • ./^  ^J 

judges  not  to  hold  any  other  office V  l  iu 

removal  gf  MzVi    .»•? r X^  -" 

county  officer?   ■ * C    -i 

removal  of  county  officers   ;■•••;; vtt       i 

when  election  of  city  officers  to  be  held  ^ii      { 

oath  of   office    ^"*      -^ 
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Ofloers  —  Continued.  Art  Sec 

when  office  deemed  vacant ••••        X  8 

vacancies  in  office,  how  filled   X  & 

remov&l   for  misconduct,   etc. X  7 

compensation  of  salaried  officers X  9 

extra  compensation   prohibited    Ill  28 

local  bills  increasing,  etc,  fees  during  term  prohibited....      Ill  19 

not  to  accept  free  passes,  etc XIII  5 

official  bribery  and  corruption    XIII  2 

offer  or  promise  to  bribe   XIII  S 

person  bribed  or  offering  a  bribe  may  be  witness XIII  4 

removal  of  district  attorney  for  failure  to  prosecute  officer,  XIII  6 

^plian  Asylnnss. 

municipalities  may  proylde  for  support  of  imnatei VIII    14 

P. 
PfUPdons. 

governor  may   grant    • • IV      5 

Petition. 

right  to  petition  guaranteed ••••••..••••••  I      9 

Pool«8ellinv. 

prohibited • •• •••..•  I      9 

Poor. 

municipalities  may  provide  for  aid  and  support  of. ••••..•  VIII    10 

Press.  t 

freedom  of,  guaranteed ••.••         I      8 

Prisons. 

See,  also  "  Statc  Comuissxon  op  Pxisoirs.'* 

contract  system  of  labor  abolishtKi Ill  29 

appointment  and  term  of  superintendent   V  4 

powers  and  duties  of  superintendent V  4 

removal  of  superintendent   V  4 

appointment  of  wardens,  chaplains,  etc V  4 

Private  and  liOeal  Ija'ws. 

Sec,  also,  "  GsKKRAi.  Laws;  "  "  Spvcial  Laws." 

when   prohibited Ill  18 

title  ot  statute   Ill  16 

not  to  embrace  more  than  one  subject  Ill  16 

bills  reported  by  revision  commissioners  excepted  . .  < Ill  28 

Private  Roads. 

opening  of;  assessment  of    compensation I      T 

Privilefre. 

legislators  not  to  be  questioned  for  speeches Ill    12 

private  or  local  law  granting  exclusive  privileges,  etc,  to 
private  corporation,   etc.,  prohibited    , . . . .      Ill    18 

Property. 

due  process  of  law I      6 

rights  of,  not  affected  I    17 

Pnblieatlon. 

of  statutes    •...••..•.      yi    SI 
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INDKX  TO  CON8TITUTI0K. 

IHiMic  l¥orka.  Art. 

appointment  and  term  of  superintendent ••••....  V  8 

powers  and  duties  of  superintendent  V  8 

vacancies  in  office  of  superintendent    .  .^ V  8 

appointment  and  term  of  assistant'  superintandenta V  8 

appointment  of  canal  employees  ...^.**....* ••••  V  8 

aent. 

enid  and  uutitttit,  i>fo1iibit«d ••• I  I 

R. 

pririte  or  local  bin  Mnting  right  to  lay  tracks  prohibited.  III  18 

consent  of  local  autnorlties  to  construction  in  streets Ill  18 

consent  of  abutting  owners  to  construction  in  streets Ill  18 

public  officers  not  to  accept  free  passes,  etc. XlII  6 

Re«l  Propertr- 

See,  also,  "  LtfAAu." 

grants  hy  state  not  affected  ...•..«....*..  I  17 

grants  by  King  of  Great  Britain  before  1776  not  affeeted..  I  17 

since  1775  void   I  17 

purchase  of  lands  of  Indians  I  16 

original  and  ultimate  property  in,  belongs  to  people I  10 

escheats  to  revert  to  people I  10 

feudal  tenures  abolished I  11 

all  lands  are  allodial » I  12 

fines,  quarter- saleSj  etc.,  abolished  '. » I  14 

restraints  upon  alienation  alMllshed   •••« I  14 

habeas  corpns  nay  be  suspended  during  • ••• «  I  4 


judges  not  to  act  as  •••••••». ••••      VI    20 

Refosnsiatorlea. 

contract  system  of  labor  abolished • Ill    20 

Re^«ists  of  tlie  Vui-wuity* 

See  "  UNTvaasiTY  of  thb  Stats  of  Niw  Yottx/* 


'* 


election  and  terms  of  office .•.••«.•••  X  1 

time  of  election    • v .  •  >     X  4 

removal    ••..•«•••.•..,....  X  1 

R«llSlo«a  Belief. 

not  to  disqualify  witness  ••...• •••;.  I  8 

Relitffo«B  Idibcvtr* 

guaranteed t  8 

acts  of  licentiousness,  etc.,  not  excused I  8 

no  aid  to  denominational  schools  IX  4 


governor  may  grant    ••.. ••••••••••      IV      i 


leesl  bOls  laying  out,  etc.,  prohibited Ill    18 
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INDEX  TO  CONSTITUTION. 

Salaries.  Art.  Sec 

regulation  of,   of  emi-loyecs  of  state,  etc Xil  1 

SaWnffs  Banlcs. 

charters  to  be  uniform   VIII  A 

to  have  no  capital  stock   VIII  4 

trustees  to  have  no  interest  in  profits  VIII  4 

director,  etc.,  not  to  be  interested  in  loans VIII  4 

SeboolB. 

legislature  to  provide  for  maintenance  of  free • .  IX  t 

no  aid  to  denominational  schools  IX  4 

common  school  fund  to  be  preserved IX  3 

United  States  deposit  fund   IX  8 

application  of  literature  fund   IX  S 

Secretary-  of  State. 

See,  also,  *'  Opficbrs;  "  "  State  Oppicsks." 

election  and  term  of V  1 

compensation V  1 

Senate. 

See,  also,  "LscisLATtTKE.** 

number  and  terms  of  senators Ill  2 

senate   districts    Ill  S 

ratio   for   apportioning   senators    Ill  4 

number  of  senators  to  each  county Ill  4 

counties  not  to  be  divided  in  formation  of  senate  districts, 

except,   etc Ill  4 

compensation  and  mileage  of  members   IH  6 

lieutenant-governor  is  president  of   IV  7 

casting  vote  of  lieutenant-governor   IV  7 

succession  of  president  to  governorship   IV  7 

SlieriirB. 

See,    also,   "  Counties;  "    "  Officers." 

election  and  terms  of  office X  1 

time  of  election    X  4 

removal    •  X  1 

Sinkins  Fonda. 

created  for  payment  of  state  debts VII  4,11,12 

how    kept    and    invested Vil  5 

Special  LaiTB. 

See,  also,  "  Private  ard  Local  Laws." 

when    lirohiDited     Ill  18 

for  drainage  of  agricultural  lands  prohiLxted I  7 

corporations  not  to  be  formed  under,  except,  etc VI II  1 

special   banking   charters   prohibited Vlii  4 

relating  to  cities    Xll  2 

State. 

See,        also,        "Grants."        "Legislature,"        "Gov- 
ernor; "   "  Statutes." 

credit  not  to  be  given  or  loaned  to  individuals,  etc VII  1 

credit  or  money  of  state  not  to  be  given  to  a  private  un- 
dertaking       vin  9 

power  to  contract  debts Vli  2 

power  to  contract  debt  to  repel  invasions   Vli  3 

limitation  of  legislative  power  to  create  debt Vil  4 

claims  barred  by  statute  of  limitations .* VTI  i 

regulation  of  wages,  etc.,  of  employees  of XII  1 


INDEX  TO  CONSTITUTION. 

State  Board  of  CharltleB.  Art  Stc* 

to  be  provided  for  by  legislature VIII  11 

existing   laws   continued VIII  13 

commissioners  continued   in  office VIII  15 

to  be  appointed  by  governor   VIII  12 

legislature  may  confer  additional  powers   VIII  16 

powers  of  visitation  and  inspection VIII  11,  13 

removal  of  members  of  board  VIII  12 

State  Coatatlsslon  In  lianocy. 

legislature  to  provide  for  VIII  11 

existing  laws  continued    VIII  13 

commissioners  continued  in  oiBce   VIII  15 

members  of  board  to  be  appointed  by  governor VIII  12 

removal  of  members    VIII  12 

Kwers  of  visitation  and  inspection   VIII 11,  13 

jislature  may  confer  additional  powers  VIII  15 

State  CoatBalaaioa  of  Prlaons. 

to  be  provided  for  by  legislature   VIII  11 

commissioners  continued  in  office    VIII  16 

existing   laws   continued VIII  13 

to  be  appointed"  by  governor   VIII  12 

removal  of  members    VIII  12 

powers  of  visitation  and  inspection VIII 11, 13 

legislature  may  confer  additional  powers VIII  15 

State  Engineer  and  flnrveyoi^* 

election  and  term  of •••••••         V  1 

qualifications    '. •••••• V  1 

compensation • •••         V  X 

State  Militia. 

how   constituted • XI  "% 

organization XI  8 

enlistment    XI  2 

appointment  of  military  officers  by  governor XI  4 

commissioned    officers    XI  6 

election  of  officers  to  be  prescribed  by  legislature XI  5 

removal  of  commissioned  officers XI  6 

State  Oflicers. 

See  *'  OrFicBKS;  "  also  titles  of  respective  offices. 

election  and  term  of  V  1, 2 

compensation    V  1 

State   Treaanrer. 

See,  also,  "  Oppicbks;  "  "  Statk  Ovrxcxfts." 

election  and  term  of V  1 

compensation    V  1 

suspension  by  governor   V  7 

Statnte  of  Limltatlona. 

claims  barred  by,  not  to  be  allowed   • .     VII  6 

Statatea. 

See,    also,    "  Lzcislaturb;  "    "  PaxvATx    and    Local 
Laws;  "  "  Special  Laws." 

acts  of  colonial  and  state  legislatures 1  16 

continued,  except  as  repealed,   etc I  16 

ImHs  may  originate  in  either  house  Ill  18 

enacting  clause  of  bHls  Ill  14 
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9<Ata<««  —  Continued.  Art.  S«c. 

manner  of  pascing  bills Ill  li 

when  ayes  and  nays  necessary Ill  25 

when  quorum  of  three-fifths  neecssanr Ill  2S 

approval  or  veto  of  bills  by  governor » IV  9 

passage  of  bills  over  veto IV  9 

tax  bills  to  sUte  tax  distinctly Ill  24 

extra  compensation  to  officers,  contractors,  etc.,  prohibited.  III  28 

existing  law  made  applicable  to  be  inserted Ill  17 

general  provisions  not  to  be  inserted  in  appropriation  biUs,  III  22 

when  private  and  local  bills  prohibited Ill  IS 

title  of  private  and  local  bills  Ill  16 

private  and  local  bills  not  to  embrace  more  than  one  sub- 
ject    ni  1« 

bills  reported  by  the  revision  commissioners  excepted Ill  23 

publication     VI  21 

Street  Rsdlroadn. 

consent  of  local  authorities,  etc»  to  oonttmotioa*.* •  III  18 

Snperlntendent  of  Pnblle  Wovfco. 

appointment  and  term * ..•••  V  3 

vacancies  in  office ' V  8 

powers  and  duties  of •  V  8 

appointment  and  term  of  assistants *....••  V  8 

appointment  of  canal  employees •...•••••  V  8 


Superintendent  of  Ststte  Prii 

appointment  and  term  of   •• •••  V      4 

powers  and  duties  of ••••  V  4 

removal  of   ••••  V  4 

appointment  of  wardens,  chaplains,  etc •  V      4 

Superior  Court  of  Buffstlo. 

abolished;  judges  transferred  to  supreme  court.... # VI  5 

jurisdiction  vested  in  supreme  court •••••  VI  2,  6 

transfer  of  appellate  jurisdiction   •....  VI  5 

Superior  Court  of  New  York  City* 

abolished {  judges  transferred  to  supremo  court •..  VI  6 

jurisdiction  vested  in  supreme  court VI  2,  S 

Snpervinoro. 

to  be  elected  in  each  county * <  UI  26 

local  bill  providing  for  election  of  members  prohibited Ill  18 

when  legislative  body  of  city  to  act  as  boara Ill  26 

local  legislative  powers    Ill  27 

extra  compensation  to  officers,  contractors,  etc.,  prohibited.  III  28 

division  of  county  into  assembly  districts ^ Ill  8 

Supreme  Court. 

how    constituted VI  1 

judicial     districts     '..'..'.mi!  VI  1 

election    of    justices !!!!!!!!!!!  VI  1 

p;eneral    jurisdiction     , ,.., ]*,  VI  1 

increase   of   number   of   justices [ . .  VI  1 

erection  of  new  district  out  of  second  judicial  district....*  VI  1 

jurisdiction  of  courts  of  oyer  and  terminer  transferred. .  VI  6 

of   circuit   courts    transferred VI  6 

of  abolished  city  courts  vested  In  supreme  court...  VI  6 

qualtfication    of    justices     ,  VI  20 

terms  of  office  of   justices !1! !!',!! !'.!  VI  22 

Justices  of   abolished   city   courts  transferred  to   supreme 

court. •; Vj  5 

age    limit    of    justices JJ  VI  12 


INDEX  TO  CONSTITUTION. 

e  Covrt  —  Continued.  Art. 

oompenaatien  of  justices  VI  13 

remoral  of  justices   VI  11 

filling  vacancies  *.... VI  3 

justices  not  ta  act  as  attorney  or  referee VI  20 

not  to  Bold  any  other  ofBcc  . . . « VI  10 

appellate   divisions VI  2 

judicial   departments    VI  2 

designation  of  justices  of  appellate  division VI  2 

general  term  jurisdiction  transferred  to  appellate  division,  VI  2 

powers  of  justices  of  appellate  division VI  2 

transfer  of  appeals  to  another  department VI  2 

appointment  and  removal  of  reporter  VI  2 

designation  of  special  and  trial  terms VI  2 

assignment  of  justices  to  special  and  trial  terms VI  t 

justices  may  hold  court  in  any  county VI  6 

taking  of  testimony  in  equity  cases VI  3 

county  clerk  to  be  clerk  of  court VI  19 

Supreme  Court  Reporter. 

appointment  and  removal VI  2 


Sunogrutea'  Courts. 

continued    VI  15 

Jnrisdictioii  and  powers VI  15 

terms  of  office  of  surrogates VI  15 

qualifications  of  surrogate VI  20 

age  limit  of  surrogate VI  15 

vacancies  in  office  of  surrogate » VI  15 

surrogate  not  to  practise  as  attorney,  except*  etc VI  20 

when  county  judge  to  be  surrogate VI  15 

election  of  special  surrogate , VI  16 

T. 

Tnzntion. 

tax  bills  to  state  tax  distinctly Ill  24 

when  ayes  and  nays  necessary  on  tax  bill Ill  25 

private  or  local  bill  exesiptiag  property  prohibited. Ill  18 

maximum  rate  in  cities  and  counties VIII  10 

direct  tax  for  payment  of  state  debts Yll  4, 11 


Telearmph  Compnnlea. 

public  officers  not  to  accept  free  passes,  etc. • XIII      6 


election  or  appointment  of  officers X  2 

mav  provide  for  support  of  inmates  of  charitable  institu- 
tions      : VIH  14 

not  to  be  divided  in  senate  districts Ill  4 

not  to  give  money  or  credit  to  aid  private  undertaking....  VIII  10 

to  incur  debt  for  town  purposes  only VIII  10 

not  to  own  corporate  stocks  or  bonds VllI  10 

regulation  of  wages,  etc.,  of  employees  of XII  1 

IBOB. 

governor  may  suspend  execution  of  sentence #••••      lY  f 


S««  "Stgtc  Treasurer." 
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INDKX  TO  CONSTITUTION 

>«•>••  Art  Set 

right  to  jury  trial  continued    I  2 

legislature  max  alter,  etc.,  jurisdiction  and  proceedings  in 

law  and  equity   VI  S 

taking  of  testimony  in  equity  cases   VI  S 

jury  to  determine  law  and  fact  in  criminal  libels I  8 

truth  of  libel  admissible  in  criminal  prosecution I  8 

V. 

Cnlveralty  of  the  State  of  New  Torlc. 

regents  of  university  continued IX      2 

government  and  corporate  powers IX      2 

board  of  regents   IX      2 

T. 
Venue. 

private  or  local  bill  changing,  prohibited Ill    IB 

Veteran*. 

preference  in  appointment,  etc.,  to  office V      9 

Vlllaffea. 

legislature  to  provide  for  organization  of XII  1 

local  bills  incorporating,  prohibited   Ill  18 

election  or  appointment  of  officers X  2 

civil  service  appointments  and  promotions V  9 

preference  of  veterans V  9 

not  to  give  money  or  credit  to  aid  private  undertaking....  VIII  10 

not  to  own  corporate  stockr  or  bonds   VIII  10 

to  incur  debt  for  village  purposes  only VIII  10 

may  provide  for  support  of  inmates  of  charitable  instttu* 

tions    VIII  14 

regulation  of  wages,  etc.,  of  employees  of XII  1 

IV. 

Wagreii. 

regulation  of,  of  employees  of  state,  etc XII       1 

Wajyera. 

electors    disqualified    for II       2 

Water  Supply. 

not  affected  by  limitation  of  indebtedness Till     10 

WelKltlnir. 

offices  for  weighing,  etc.,  merchandise,  abolished V      8 

Wltncnpiefi. 

not  disqualified  by  religious  belief I      3. 

accused  not  to  be  compelled  to  testify  against  himself.....         I      6 
not  to  be  unreasonably  detained I       6 

M'^orknien'fi   Compensation I     i% 

IVorshtp. 

freedom   of,   guaranteed I      3 

72b 


RULES  OF  THE  COURT  OF  APPEALS. 


RULES  OF  THE  COURT  OF  APPEALS. 


iroTios. 

The  flrtt  Monday  of  «uh  iession  only  will  bo  a  inotioil  day,  on 
which  oroJ  ftrgttmento  will  bo  heard  in  original  tnoiiona.  Original 
iDotiotis  may  be  submitted,  without  oral  argument,  on  dny  Mon- 
day when  the  Court  it  in  seaeioni  provided  they  are  submitted 
by  both  sides, 

*  Aftcif  the  day  calendar  is  made  up  —  at  6  o'clock  p*  m.—  stipu- 
lations are  too  late«  The  Clerk  has  then  no  power  to  leave  a 
nttmbef  off. 

The  full  number  of  eases  and  points  (16)  are  required,  without 
which  appeals  may  not  be  heard. 

The  "  Order  Calendar  "  is  composed  of  preferred  causes,  and  the 
notise  of  argument  must  claim  the  preference  **  as  an  appeal  en- 
titled to  be  heard  under  Rule  XI."  Appeals  from  orders  should 
be  noticed  for  the  ^rst  Monday  of  a  session. 

The  County  Clerk's  eertificate,  or  waiver  thereof  under  seotion 
3301,  Code  Civil  Procedure,  are  necessary  parts  of  the  printed 
case  on  appeal. 

When  a  new  calendar  is  ordered,  it  is  desirable  to  notice  causes 
in  which  the  returns  are  filed,  at  once. 

Counsel  residing  in  Xew  Vork  city  and  its  vicinity  who  Intend 
to  argue  causes  on  the  General  Calendar,  should  send  their  reai- 
dence  addresses  to  the  Clerk,  and  should  promptly  notify  him  of 
changes  in  their  office  addresses. 

The  dally  sessions  of  the  Court  are  held  from  8  o'clock  i*.  M., 
to  6  o'elock  p.  M.,  except  Fridays  only  when  it  will  sit  from  10 
A.  V.  to  2  P.  If. 

Every  exhibit  preeented  to  the  Court  should  be  painly  marked 
with  the  address  of  the  Counsel  presenting  the  same,  as  well  as 
the  title  of  the  cause 

The  Clerk  always  submits  for  Counsel  who  are  absent  when 
their  cases  are  called  for  argument,  provided  their  papers  have 
been  filed,  as  directed  by  Rule  VII. 

Requests  for  copies  of  opinions  should  be  addressed  to  the 
Btate  Reporter,  Albany,  N.  Y, 

The  sixteen  printed  copies  of  the  case  required  by  Rule  VII 
to  be  filed  witn  the  clerk  must  be  bound  in  light-colored  (not 
dark)  paper  and  should  not  be  sent  to  the  Clerk  for  filing  until 
sfter  the  appeal  has  received  a  calendar  number. 

Each  day^s  calendar  and  all  court  notices  to  the  Bar  are  printed 
in  the  New  York  Law  Journal,  which  is  the  legal  pubficatiosi 
ttirenfh  which  the  clerk  endeavors  to  reach  the  legal  profession. 

Attention  of  Attorneys  ia  called  to  Rule  VIIi  whieh  will  ^ 
itrictly  enforced. 

'  Urn 


Rules  I-V  RULES   OF   PRACTICE. 

RULES  OF  PRACTICE. 

(Adopted  October  22,  1894;  amended  December  15, 1906.     To  take 

effect  January  7,  1907.) 


RULE  L 

Appdlant  to  file  return;  effect  of  omiMion.— If  the  appellant 
shall  not  cause  the  proper  return  to  be  made  and  filed  with  the 
clerk  of  this  Court  within  the  time  prescribed  by  law  (Code  Civ. 
Proc.y  I  1315),  the  respondent  may,  by  notice  in  writing,  require 
such  return  to  be  filed  within  ten  days  after  the  service  of  the 
notice,  and  if  the  return  be  not  filed  in  pursuance  of  such  notice, 
the  appellant  shall  be  deemed  to  have  waived  the  appeal.  On 
an  affidavit  proving  that  the  appeal  was  perfected,  and  the  service 
of  such  notice,  and  a  certificate  of  the  clerk  that  no  return  has 
been  filed,  the  respondent  may  enter  an  order  with  the  clerk 
dismissing  the  appeal  for  want  of  prosecution,  with  costs;  and 
the  court  below  may  thereupon  proceed  as  though  there  had  been 
no  appeal. 

RULE  II. 

Further  rctum  may  be  ordered. —  If  the  return  made  by  the 
clerk  of  the  court  below  shall  be  defective,  either  party  may,  on 
an  affidavit,  specifying  the  defect,  and  on  notice  to  the  opposite 
party,  apply  to  one  of  the  Judges  of  this  court  for  an  order,  that 
the  clerk  make  a  further  return  without  delay. 

RULE  IIL 

Attorneys  and  guardians  below  to  continue  to  act. —  The  attor- 
neys and  guardians  ad  litem  of  the  respective  parties  in  the  court 
below  shall  be  deemed  the  attorneys  and  guardians  of  the  same 
parties  respectively,  in  this  court,  until  others  shall  be  retained 
or  appointed,  and  notice  thereof  shall  be  served  on  the  adverse 
party. 

RULE  IV. 

Appellant  to  make  a  case;  its  fonn. —  In  all  calendar  causes  a 
case  shall  be  made  by  the  appellant,  which  shall  consist  of  a  copy 
of  the  return,  and  the  reasons  of  the  court  below  for  its  judg- 
ment, or  an  affidavit  that  the  same  cannot  be  procured,  together 
with  an  index  to  the  pleadings,  exhibits,  depositions  and  other 
principal  matters.  Every  opinion  in  the  cause  at  Special  Term, 
as  well  as  at  the  Appellate  Division  of  the  Supreme  Court,  relat- 
ing to  the  questions  involved  in  the  appeal,  is  included  by  the 
foregoing  provision. 

RULE  V. 

Caaea  and  points  to  be  printed;  mode  of  printing.— All  eases 
and  points,  and  all  other  papers  furnished  to  the  court  in  cal- 
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RULES   OF  PRACTICE.  Rules  VI,  VII 

endar  causes,  shall  be  printed  on  white  paper,  as  provided  in 
section  796  of  the  Code  of  Civil  Procedure,  and,  if  bound,  the 
covers  shall  be  of  light-colored  paper,  which  can  be  legibly  writ- 
ten upon.  The  folio,  numbering  from  the  commencement  to  the 
end  of  the  case,  shall  be  printed  on  the  outer  margin  of  the  page. 
8mall  pica  leaded  or  ten  point  leaded  with  four  to  pica  leads, 
is  the  smallest  letter  and  most  compact  mode  of  composition 
which  is  allowed.  No  charge  for  printing  the  papers  mentioned 
in  this  rule  shall  be  allowed  as  a  disbursement  in  a  cause  unless 
the  requirements  of  the  preceding  sentence  shall  be  shown,  by 
affidavit,  to  have  been  complied  with  in  all  papers  printed. 
(Amended  December  15,   1906.) 

RULE   VI. 

Appellant  to  serve  copies  of  case;  effect  of  his  default. — ^Within 
forty  days  after  the  appeal  is  perfected,  the  appellant  shall  serve 
three  printed  copies  of  the  case  on  the  attorney  of  the  adverse 
party.  If  be  fail  to  do  so,  the  respondent  may,  by  notice  in 
writing,  require  the  service  of  such  copies  within  ten  days  after 
service  of  the  notice,  and,  if  the  copies  be  not  served  in  pursu- 
ance of  such  notice,  the  appellant  shall  be  deemed  to  have  waived 
the  appeal;  and  on  an  affidavit  proving  the  default  and  the 
service  of  such  notice,  the  respondent  may  enter  an  order  with 
the  clerk  dismissing  the  appeal  for  want  of  prosecution,  with 
costs;  and  the  court  below  may  thereupon  proceed  as  though 
there  had  been  no  appeal. 

RULE  VIL 

Copies  of  eases  snd  points. —  At  least  twenty  days  before  a 
cause  is  placed  on  the  day  calendar,  the  appellant  shall  file  with 
the  clerk  eighteen  printed  copies,  of  the  case;  and  shall  at  the 
same  time  file  with  the  clerk  eighteen  printed  copies,  and  serve  on 
the  attorney  or  counsel  for  the  respondent  three  printed  copies, 
of  the  points  to  be  relied  on  by  him,  with  a  reference  to  the 
authorities  to  be  cited.  Within  ten  days  after  such  service  the 
respondent  bhall  file  with  the  clerk  eighteen  printed  copies,  and 
serve  on  the  attorney  or  counsel  for  the  appellant^  three  printed 
copies,  of  the  points  to  be  relied  on  by  him,  with  a  reference  to 
the  authorities  to  be  cited. 

If  the  appellant  desires  to  present  points  or  authorities  in 
reply,  he  shall  file  with  the  clerk  eighteen  printed  copies  thereof 
and  serve  three  printed  copies  on  the  attorney  or  counsel  for  the 
respondent,  within  five  days  after  receipt  of  the  respondent's 
points;  and  no  supplemental  points  will  be  allowed  from  either 
side  unless  especially  requested  by  the  court. 

No  points  will  be  received  by  Uie  court  on  argument  or  sub- 
mission unless  they  shall  have  been  filed  and  served  as  above 
provided;  except  that  in  appeals  under  Rule  XI,  noticed  for  the 
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first  Mooday  of  a  session,  and  in  causes  upon  a  new  gmieral 
calendar  to  be  heard  during  the  first  two  weeks  of  any  session  at 
which  such  new  calendar  is  taken  up^  the  parties  shall  file  the 
printed  cases,  and  file  and  serve  or  exchange  the  printed  points, 
at  least  two  days  before  the  commencement  of  the  session. 

The  cases  and  points  filed  with  the  clerk  shall  be  disposed  of 
as  follows:  One.  copy  shall  be  furnished  to  each  of  the  Judges i 
one  copy  shall  be  kept  by  the  clerk,  with  the  records  of  tlie 
court;  one  copy  shall  be  deposited  in  the  State  Library;  one 
co]n'«  shall  be  deposited  in  each  branch  of  the  library  of  the  Court 
of  Appeals;  one  copy  shall  be  deposited  in  the  library  of  the 
New  York  Law  Institute;  one  copy  shall  be  deposited  in  the  Law 
Libraly  of  Brooklyn ;  one  copy  shall  be  deposited  in  the  Law 
Library  of  the  Eighth  Judicial  District,  and  one  copy  shall  oe 
delivered  to  the  reporter.      (As  amended  October   13,   1910.) 

RITLE  Vnt 

Statement  and  disottssion  of  facts* — In  all  causes  tach  party 
shall  briefiy  state  upon  lus  printed  points,  in  a  separate  form« 
the  leading  facts  which  he  deems  establishedi  with  a  reference 
to  the  folios  where  the  evidence  of  such  facts  may  be  found.  And 
the  court  will  not  hear  an  extended  discussion  upon  any  mere 
question  of  fact. 

Every  cause  shall  be  deemed  to  be  submitted  to  such  Judges 
as  may  be  absent  at  the  time  of  the  argument^  unless  objeotion 
to  such  submission  by  counsel  arguing  the  cause  W   thMi 


RULE  IX. 

Crimiilal  causes^*- Appeals  in  criminal  causes  brought  alter 
making  up  the  calendar,  or  too  late  to  be  placed  on  said  calendar, 
may  be  put  upon  the  calendar  at  any  time,  and  brought  on  for 
A  hearing  as  preferred  causes,  upon  a  notice  of  ten  days;  and  it 
shall  be  the  duty  of  the  clerk  to  place  such  causes  on  the  calendar 
for  tho  day  for  which  they  shall  be  noticed  or  upon  which  the 
cause  shall  be  ordered  by  the  court,  or  stipulated  by  the  partiee» 
to  be  heard.  • 

RULE  Z. 

3iibmi8slon  and  reservatioii  of  causes.-^  Causes  ynW  not  bd 
received  upon  submission  until  reached  in  the  regular  call  of  the 
calendar.  No  res^vation  will  be  made  of  any  of  the  first  eight 
causes,  unless  on  account  of  sickness,  or  an  engagement  elsewhere 
in  the  actual  trial  or  argument  of  another  cause  commenced 
before  the  term  of  this  courts  or  of  other  inevitable  necessity,  to 
be  shown  by  affidavit.  Other  causes  may  be  reserved  upon  reason- 
able cause  shown,  or  by  stipulation  of  parties  filed  with  the 
clerk;  but  no  caus3  shall  be  so  reserved  by  stipulation  after  the 
same  has  been  placed  upon  the  day  calendar. 
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Causes  resented  for  a  day  certain  by  stipulation,  when  in  order 
to  be  called,  have  priority  among  each  other  according  to  the 
tinae  of  tiling  the  stipulations  with  tne  clerk,  and  shall  follow 
next  in  order  the  undisposed  of  causes  of  the  calendar  for  the 
day  previous.      Default  may  be  taken  in  them. 

No  reserved  cause,  whether  reserved  generally  or  for  a  particu- 
lar day,  will  be  called  before  its  number  is  reached  on  the  regular 
call  of  the  calendar.      (Amended  December  15,  1906.) 

RULE  XL 

Motions  and  appeals  from  orders.-—  Motions,  appeals  from  final 
orders  in  special  proceedings,  from  interlocutory  judgments  and 
from  orders  in  actions  and  special  proceedings,  certified  to  this 
court  by  the  Appellate  Divisions  of  the  Supreme  Court,  except 
orders  granting  a  new  trial,  may  be  noticed  for,  and  will  be 
heard  on,  the  first  Monday  of  each  scssicn  of  the  court,  before 
taking  up  the  general  calendar.  Notices  of  argument  of  appeals 
within  this  rale  must  contain  the  claim  that  the  appeal  is  one 
entitled  to  be  heard  under  Rule  \I  of  the  Court  of  Appeals. 

Motions  will  be  heard  orally  on  the  first  Monday  of  a  session 
only;  but. they  may  be  submitted  without  oral  argument  on  any 
Monday  when  the  court  1$  in  session;  provided  they  are  sub- 
mitted by  both  sides  and  the  papers  are  filed  with  the  clerk  on 
or  before  the  preceding  Friday.  If  either  party  demands  an 
oral  argument  of  a  motion  noticed  for  any  other  than  the  first 
Monday  of  a  session,  the  motion  will  go  over  to  the  first  Monday 
of  the  succeeding  session. 

WTiere  notice  has  been  given  of  a  motion,  If  no  one  shall  appear 
to  opp)ose,  it  will  be  granted  as  of  course. 

If  a  motion  be  not  made  on  the  day  for  which  it  has  been 
noticed,  the  opposing  party  will  be  entitled,  on  applying  to  the 
court  at  the  close  of  the  motions  for  that  day  to  a  rule  denying 
the  motion,  with  costs.      (Amended  December  15,  1906.) 

RULE  zn. 

Call  of  calendar.— Eight  causes  only  will  be  called  on  any  day, 
but  after  such  call  causes  ready  on  both  sides  will  be  heard  in 
tlipfr  order.  Any  cause  which  is  regularly  called  and  passed, 
vithoiit  postponement  by  the  court  for  good  cause  shown  at  the 
time  of  the  call,  shall  be  stricken  from  the  calendar. 

Causes  upon  the  calendar  may  be  exchanged  one  for  anot{ior,  as 
of  course,  on  filing  with  the  clerk  a  note  of  the  proposed  exchange, 
with  the  numbers  of  the  causes,  signed  by  tlv?  resj>ective  attor- 
neys or  eounse!.  Upon  all  subsequent  ealeiMlnrs  each  of  said 
CAVLsm  will  take  the  place  due  to  the  date  of  the  filing  of  the 
return   in  the  other. 

In  like  manner,  a  caune  not  upon  the  calendar  in  which  an 
appeal  to  this  court  has  been  perfected  and  the  return  duly  filed 
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with  the  clerk,  may  be  exchanged,  as  of  course,  for  another  cause 
upon  the  calendar,  on  filing  with  the  clerk  a  note  of  the  proposed 
exchange,  with  the  number  of  the  cause  on  the  calendar,  and  the 
date  of  tiling  return  in  the  cause  not  upon  the  calendar,  signed 
by  the  respective  attorneys  or  counsel,  and  also  a  stipluation  of 
the  attorneys  or  counsel  in  the  cause  not  on  the  calendar  setting 
down  the  same  for  argument  in  place  of  the  calendar  cause 
when  reached,  with  the  same  effect  as  if  duly  noticed.  Upon 
all  subsequent  calendars,  each  of  said  causes  will  take  the  place 
due  to  the  date  of  filing  the  return  in  the  othe/.  (Amended 
SJecember  15,  1906.)  • 

RULE  xin. 

Time  of  argument. —  In  the  argument  of  a  cause  not  more  than 
two  hours  shall  be  occupied  by  counsel  on  either  side,  except  by 
the  express  permission  of  the  court. 

In  the  argument  of  an  appeal  within  Rule  XI  not  more  than 
thirty  minutes  shall  be  occupied  by  the  appellant's  counsel,  nor 
more  than  twenty- five  minutes  by  the  respondent's  counsel,  unless 
express  permission  be  given  by  the  court,  and  the  cause  placed 
at  the  foot  of  the  order  calendar.     (Amended  December  15,  1906.) 

RULE  XIV. 

Preferred  causes. —  No  causes  are  entitled  to  any  preference 
upon  the  calendar  except  such  as  is  given  by  law  or  the  special 
order  of  the  court. 

Any  party  claiming  a  preference  must  so  state  in  his  notice 
of  argument  to  the  opposite  party  and  to  the  clerk;  and  he  must 
also  state  the  ground  of  such  preference,  so  as  to  show  to  which 
of  the  preferred  classes  the  cause  belongs. 

A  preferred  cause  being  once  passed  loses  its  preference. 

RULE  XV. 

Defaults. —  Judgments  of  reversal  by  default  will  not  be  al- 
lowed. When  a  cause  is  called  in  its  order  on  the  calendar,  if 
the  appellant  fails  to  appear  and  furnish  the  court  with  the 
papers  required,  and  argue  or  submit  his  cause,  judgment  of 
afiirmance  by  default  will  be  ordered  on  motion  of  the  respondent. 
If  the  appellant  only  appears,  he  may  either  argue  or  submit  the 
cause. 

Wh^n  any  cause  shall  be  regularly  called  for  argument,  and 
no  other  disposition  shall  be  made  thereof,  the  appeal  shall  be 
dismissed  without  costs,  and  an  order  shall  be  entered  accord- 
ingly, which  shall  be  absolute  unless  upon  application  made  and 
good  cause  shown,  upon  notice  to  the  opposite  party  within  ten 
days,  if  the  court  is  in  session,  and  if  not  on  the  first  motion  day 
of  the  next  session,  the  court,  shall  revoke  said  order  and  restore 
said  appeal. 
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RULE  XVI. 

Remittitur.— The  remittitur  shall  contain  a  copy  of  the  judg- 
ment of  this  court  and  the  return  made  by  the  clerk  below,  and 
shall  be  sealed  with  the  seal  and  signed  by  the  clerk  of  this  court. 

RULE  XVII. 

Affirmance  by  default, —  When  a  judgment  or  order  shall  be 
aflirmed  by  the  default  of  the  appellant,  the  remittitur  shall  not 
be  sent  to  the  court  below^  unless  this  court  shall  otherwise 
direct^  until  ten  days  after  notice  of  the  affirmance  shall  have 
been  served  by  the  attorney  for  the  respondent  on  the  attorney 
for  the  appellant  and  proof  thereof  filed  with  the  clerk.  Service 
of  the  notice  shall  be  proved  to  the  clerK  by  affidavit,  or  by  the 
written  admission  of  the  attorney  on  whom  it  was  served. 
(Amended  December   15,  1006.) 

RULE  xvm. 

Enlarging  time;  revoking  orders. —  The  time  prescribed  by 
these  rules  for  doing  any  act  may  be  enlarged  by  the  court  or 
by  any  of  the  Judges  thereof;  and  any  of  the  Judges  may  make 
orders  to  stay  proceedings,  which,  when  served  with  papers  and 
notice  of  motion,  stiall  stay  the  proceedings  according  to  the 
terms  of  the  order.  Any  order  may  be  revoked  or  modified  by  the 
Judge  who  made  it;  or.  in  case  of  his  absence  or  inability  to  act, 
by  any  of  the  other  Judges. 

RULE  XIX. 

Calendars.— When  a  new  calendar  is  ordered  by  the  court,  the 
clerk  shall  place  thereon  all  causes  in  which  notices  of  argument, 
with  proof  or  admission  of  service,  have  been  filed  in  his  office; 
and,  also,  if  ordered  by  the  court,  all  other  causes  in  which  the 
returns  have  been  filed  in  his  office;  and  the  causes  so  put  on 
the  calendar  by  the  direction  of  the  court  will  be  heard  in  their 
order  as  if  regularly  noticed. 

RULE  XX. 

Motions  for  re-argument.— Motions  for  re-argument  must  be 
submitted  on  printed  briefs,  without  oral  argument,  on  notice 
to  the  ^adverse  party,  stating  briefly  the  ground  upon  which  a 
re-argument  is  asked,  and  the  points  supposed  to  have  been  over- 
looked or  misapprehended  by  the  court,  with  proper  reference 
to  the  particular  portion  of  the  case,  and  to  the  authorities  relied 
upon.      (Amended  December  15,  1906.) 
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RULES  OF  THE  COURT  OF  APPEALS  FOR  THE  ADMISSIOH 
OF  ATTORNEYS  AKD  COUlfSSLORS*AT-LAW.« 

(Adopted  by  the  Goart  of  Appeals,  December  2,  1895.    Amended 
April,  1908,  and  Mgy  17,  1911.     In  effect  July  1,  1911.) 

RULE  I. 

General  reguUttion  at  to  admission. —  No  person  shall  be  ad- 
mitted to  practice  as  an  attorucy  or  counselor  in  any  coart  of 
record  of  the  State  except  upon  an  order  of  the  Apellate  Divi- 
sion of  the  Supreme  Court  admitting^  him  to  the  bar  and  licensing 
him  to  practice  npon  compliance  with  these  rules. 

RULE  IL 
Admission  without  ezamination.—  The  following  classes  of  per- 
sons may  in  the  discretion  of  the  Appellate  DiTislon  be  admitted 
and  licensed  without  examination: 

1.  Any  person  admitted  to  practice  and  who  has  practiced  fire 
years  as  a  member  of  the  bar  in  the  highest  law  court  in  any 
other  state  or  territory  of  the  American  Union  or  in  the  District 
of  Columbia. 

2.  Any  person  admitted  to  practice  and  who  has  practiced  five 
years  in  another  country  whose  jurisprudence  is  based  on  the 
principles  of  the  English  common  law. 

3.  Any  American  citlsen  domiciled  in  a  foreign  country  whose 
jurisprudence  is  based  on  the  principles  of  the  English  common 
law  holding  a  diploma  or  degree  which  would  entitle  him  to  prac- 
tice law  in  the  courts  of  such  foreign  country  if  a  citiien  thereof. 

Any  person  admitted  under  this  rule  must  possess  the  other 
qualifications  required  by  these  rules  and  must  produce  a  letter 
of  recommendation  from  one  of  the  judges  of  the  highest  law 
court  of  such  other  state  or  country,  or  furnish  other  satisfactory 
evidence  of  character  and  qualifications. 

An  attorney  and  counselor  from  another  state  or  foreign  juris- 
diction may  in  the  discretion  of  any;  court  of  record  be  admitted 
pro  hac  vice  to  participate  in  the  trial  or  argument  of  any  cause 
m  which  he  may  be  employed. 

RULE  in. 

Admission  on  examination. —  Three  classes  of  persons  may  be 

admitted  to  the  bar  upon  examination: 

1.  Persons  who  are  not  graduates  of  a  college  or  university; 

2.  Persons  who  are  graduates  of  a  college  or  university;  and 
d.  Persons  who  have  been  admitted  as  attorneys  and  have  prac- 
ticed three  years  in  another  state  or  country. 

In  each  class  the  applicant  must  prove  by  bis  own  affidavit  to 
the  satisfaction  of  the  State  Board  of  Law  Kxaminera  that  he 
is  a  citizen  of  the  United  States,  twenty-one  years  of  age,  stat- 
ing his  age,  and  an  actual  and  not  a  constructive  resident  of 
the  State  for  not  less  than  six  months  Immediately  preceding 
and  that  he  has  not  been  examined  for  admission  to  practice  and 
been  refused  admission  within  four  months,  and  that  he  has 
studied  law  in  the  manner  and  according  to  the  conditions  in 
these  rules  prescribed. ,       i 

•  Attention  is  called  to  Laws  1808,  ch.  165,  and  Laws  1899,  ch.  225.        ' 
requiring  the  registration  in  the  otiic«  of  the  clerk  of  the  Court  of        | 
Appeals  of  all  persons  admitted  to  practice  as  attorneys-at-law  or  as 
attorneys  and  gounselors-at-law  in  the  courts  ot  record  of  the  State. 
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RULE  VL 

Bestilatioiis  eoncerning  clerkship.  The  provisions  of  these 
rules  for  studying  law  by  the  service  of  a  regular  clerkship  must 
be  fulfilled  by  serving  such  clerkship  in  the  office  of  a  practicing 
attorney  of  the  Supreme  Court  in  this  State,  after  the  candidate 
has  attained  the  age  of  eighteen  years. 

It  shall  be  the  duty  of  attorneys,  with  whom  a  clerkship  shall 
be  commenced,  to  file  a  certificate  of  the  same  in  the  office  of 
the  clerk  of  the  Court  of  Appeals,  which  certificate  shall,  in  each 
case,  state  the  date  of  the  beginning  of  the  period  of  clerkship, 
and  such  period  shall  be  deemed  to  commence  at  the  time  of 
such  filing  and  shall  be  computed  by  the  calendar  year. 

Id  computing  the  period  of  clerkship  a  vacation  actually  taken, 
not  exceeding  two  months  in  each  year,  shall  be  allowed  as  a 
part  of  such  year. 

RULE  vn. 

Proof  to  entitle  candidate  to  examination.  The  State  Board 
of  Law  Examiners,  before  admitting  an  applicant  to  an  exami- 
nation, shall  require  pro^f  that  the  preliminary  conditions  pre- 
scribed by  these  rules  have  been  fulfilled;  which  proof  shall  be 
made  as  follows,  viz.: 

First.  That  the  applicant  is  a  college  graduate,  by  the  pro- 
dnction  of  his  diploma,  or  certificate  of  graduation,  under  the 
seal  of  the  college. 

Second.  That  he  has  been  admitted  to  the  bar  of  another  State 
or  country,  by  the  production  of  his  license,  or  certificate,  exe- 
cuted by  the  proper  authorities. 

Third.  In  all  cases  where  the  service  of  a  clerkship  is  required, 
that  he  has  served  a  regular  clerkship  in  the  office  of  a  practicing 
attorney  of  the  Supreme  Court  in  this  State,  after  the  age  of 
eighteen  years,  by  producing  and  filing  with  the  Board  a  certified 
copy  of  the  attorney's  certificate,  as  filed  in  the  office  of  the  clerk 
of  the  Court  of  Appeals,  and  producing  and  filing  an  affidavit  of 
the  attorney  or  attorneys  with  whom  such  clerkship  was  served, 
showing  the  actual  service  of  such  a  clerkship,  the  continuance 
and  end  thereof,  and  that  not  more  than  two  months'  vacation 
was  taken  in  any  one  year.  Both  of  said  affidavits  must  be  to  the 
effect  that  during  the  entire  period  of  such  clerkship,  except  during 
the  stated  vacation  time,  the  applicant  was  actually  employed  by 
said  attorney  as  a  regular  law  clerk  and  student  in  his  law  office, 
and  under  his  direction  and  advice,  engaged  in  the  practical  work 
of  the  office  during  the  usual  business  hours  of  the  day. 

Fourth.  The  time  of  study  allowed  in  a  law  school  must  be 
J    proved    by   the    certificate   of   the    teacher   or   president   of   the 
faculty,  under  whose  instructions  the  person  has  studied,  under 
the  seal  of  the  school,  if  such  there  be,  in  addition  to  the  affidavit 
'    of  the  applicant,  which  must,  also,  state  the  age  at  which  the 
'    applicant  began  his  attendance  at  such  law  school.     Said  certifi- 
cate and  affidavit  must,  also,  show  that  the  law  school  prescribes 
the  course  of  instruction  contemplated  by  these  rules,  and  each 
shall  also  contain  the  statement  that  said  applicant  took  the  pre- 
scribed course  of  instruction  required  at  said  school  for  the  degree 
of  Bachelor  of  Laws  while  in  attendance  thereat,  and  bona  fide 
.  took  and  successfully  passed  nil  examinations  in  all  the  subjects 
required   for  said  degree   during  such   period  of  attendance,   in 
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each  case  specifying?  the  subjects  !n  which  said  applicant  took 
an4  passed  his  examinations  as  aforesaid,  which  proof  must  be 
satisfactory  to  the  Board  of  Examiners. 

Fifth.  That  the  applicant  has  passed  the  Regents'  examination, 
or  its  equivalent  must  be  proved  by  the  production  of  a  certified 
copy  of  the  Regents'  certificate  filed  in  the  office  of  the  clerk 
of  the  Court  of  Appeals,  as  hereinbefore  provided. 

Sixth.  When  it  satisfactorily  appears  that  any  diploma,  affi- 
davit, or  certificate,  required  to  be  prodruced  has  been  lost,  or 
destroyed,  without  the  fault  of  the  applicant,  or  has  been  unjustly 
refused  or  withhold,  or  by  the  death  or  aosence  of  the  person 
or  officer  who  should  have  made  it,  cannot  be  obtained,  the 
Board  of  Law  Examiners  may  accept  such  other  proof  of  th« 
requisite  facts  as  they  shall  deem  suflicieut, 

Seventh.  A  law  student  whose  clerkship,  or  attendance  at  a 
law  school  has  already  begun,  as  shown  by  the  records  of  the 
Court  of  Appeals,  or  of  any  Incorporated  law  school,  or  law 
school  established  in  connection  with  anv  college  or  uniTersity, 
may.  at  his  option,  file  or  produce,  instead  ot  the  proofs  required 
by  these  rules,  those  required  by  the  Rules  of  the  Court  of 
Appeals  In  force  June  1,  lOUS. 

RULE  vin, 

.  Regulations  oonoerning  ezamination^F^  The  examination  held 
by  such  State  Board  of  Kxamiuers  may  be  conducted  by  oral  or 
written  questions  and  answers,  or  partly  oral  and  partly  written, 
but  shall  be  as  nearly'  uniform  in  the  knowle<lge  and  capacity 
which  they  shall  require  as  is  reasonably  possible.  Every  appli- 
cant shall  be  given  and  required  to  pass  a  satisfactory  examina- 
tion in  the  canons  of  ethics  adopted  by  the  American  Bar  Asso- 
ciation and  by  the  New  York  State  Bar  Association.  An 
applicant  who  has  failed  to  pass  one  examination  cannot  again 
be  examined  until  at  least  four  months  after  such  failure. 

The  State  Board  of  Law  Examiners  shall  be  paid  as  com- 
pensation, each,  the  sum  of  two  thousand  dollars  per  year,  and, 
in  addition,  such  further  sum  as  the  court  may  direct,  and  an 
annual  sura  not  exceeding  two  thousand  dollars  per  year  shall 
be  allowed  for  necessary  disbursements  of  the  Board,  £2very 
applicant  for  examination  shall  pay  to  the  examiners  a  fee  of 
fifteen  dollars,  which  shall  be  applied  upon  the  compensation  and 
allowance  above  provided,  and  any  surplus  thereafter  remaining 
shall  be  held  by  the  treasurer  of  the  State  Board  of  Law  Exam- 
iners and  deposited  in  some  bank,  in  good  standing,  in  the  city 
of  Albany,  to  his  credit  and  subject  to  his  draft  as  such  treas- 
urer, when  approved  by  the  Chief  Judge. 

RULE  IX. 
Relief  from  excusable  mistakes. —  When  the  filing  of  a  certifi- 
cate, as  required  by  these  rules,  has  be'en  omitted  by  excusable 
mistake  or  without  fault,  the  court  may  order  such  filing  as  of 
*Ue  proper  date, 

RULE  X. 

Additional  rules  by  the  Appellate  Division. —  The  Justices  of 
the  Appellate  Division  in  each  department  mny  adopt  for  theif 
several  and  respective  departments  such  additional  special  rules 
for  ascertaining  the  moral  and  general  fitness  of  applicants  as 
to  such  Justices  may  seem  proper. 
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STATE  BOAW)  OP  LAW  EXAMINERS. 

STATE    OP    NEW    YORK  — IN    COURT    OF    APPEALS. 

At  a  Court  of  Appeals  for  the  State  of  New  York,  Held 
at  the  Capitol,  in  the  City  of  Albany,  on  the  17th  Day 
of  April,  A.  D.  1913.  Present:  Hon.  Edgar  M.  Cullen, 
Chief  Judge,  Presiding. 

IN    THE    MATTER   OP   THE    STATE    BOARD    OP   LAW 

EXAMINERSw 

Objections  having  been  formnlated  and  presented  to  the  court 
with  respect  to  the  methods  of  examinations  pursued  by  the 
State  Board  of  Law  Examiners,  and  with  respect  to  other  matters 
in  the  administration  of  their  office,  and  the  same  having  been 
dnly  considered  by  the  court,  it  is  hereby  ordered  as  follows, 
namely: 

I.  It  is  ordered  that  the  publication  of  the  book  entitled  **  Bar 
Kxaminations  and  Courses  of  Study  "  be  discontinued. 

II.  It  is  ordered  that  the  papers  containing  the  written  answers 
given  by  rejected  candidates,  upon  their  examinations  for  admis- 
sion to  practice  as  attorneys  and  counselors  at  law  in  the  courts 
of  this  State,  be  preserved  for  a  period  of  four  weeks  from  the 
date  of  the  announcement  by  the  Board  of  the  results  of  the 
examinations,  when  they  may  be  destroyed,  and  that  of  the 
examination  papers  of  successful  candidates  one  in  twenty  sets 
thereof  be  preserved  for  the  period  of  three  years  and  filed  in 
the  office  of  the  clerk  of  the  court. 

III.  The  State  Board  of  Law  Examiners  is  instructed  so  to 
frame  the  questions  propounded  to  candidates  for  admission  to 
practice  as  to  permit  of  a  reasoned  answer  to  a  question.  The 
iioard  is  instructed  in  that  respect  to  formulate  questions, 
whether  based  upon  decided  cases  or  upon  statutes,  so  as  to 
ascertain  the  ability  of  the  candidate  to  apply  his  knowledge  of 
legal  principles  and  of  statutory  rules,  and  to  explain  the  method 
of  their  application  by  him,  rather  than  to  elicit  answers  the 
correctness  of  which  will  rest  upon  the  candidate's  power  of 
memorization.  The  marking  of  a  candidate  should  be  measured  by 
the  reasoning  power  sh'own,  and  not  wholly  by  mere  correctness. 

IV.  It  is  further  ordered  that  a  copy  of  this  order  be  printed 
with  the  roles  for  the  admission  of  attorneys  and  counselors  at 
law;  that  a  copy  be  filed  in  the  office  of  the  Secretary  of  State 
and  that  a  copy  be  transmitted  to  the  presiding  justice  of  the 
Appellate  Division  of  the  Supreme  Court  in  each  judicial 
department. 

R.  M.  BARBER, 

Clerk. 
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SUPRBne  COURT  RULB8. 

Adopted  In  cooTeBtlon  of  the  Juaticee  of  the  Bupreme  Court  awlgned  to  the 
Appellate  DiTlflton  thereof,  held  at  Albany,  December,  1896,  purauant  to 
€3odc  of  OlTil  Procedure,  eect^oo  17;  amended  October  24,  1899  {  October 
24,  1906;  AprU  SO,  1910;  Jane  17,  1913. 

Kule  I9    AppUeatlon  for  adlmlmlon  m  m>ttomeY»» 

WUbiQ  tea  dayg  after  the  first  dny  of  January  in  each  year, 
the  Appellate  pivision  in  each  department  aliaU  appoint  a 
ConQDilttee  on  Character  and  B^itness  of  not  less  than  three  for 
the  department,  or  may  appoint  a  committee  for  each  Judicial 
Pistriot  within  the  departpient,  to  whom  shall  be  referred  all 
applications  for  admission  to  practice  as  attorney  and  counselor 
at  lawt  SQch  committee  to  continue  in  office  until  their  successors 
are  appointed*  To  the  respectiye  committees  shall  be  referred 
all  applications  for  admission  to  practice,  either  upon  the  cer- 
tificate of  the  State  Board  of  jLaw  E:camlners,  or  upon  motion 
nnder  Rule  2  of  the  Eulea  of  the  Court  of  Appeals  for  the 
admission  of  attorneys  and  counselors  at  law.  The  committee 
shall  require  the  attendance  before  it,  or  a  member  thereof,  of 
each  applicant,  with  the  affidavit  of  at  least  two  practicing 
attorneys  acquainted  with  such  applicant,  residing  in  the  Judicial 
District  in  which  the  applicant  resides,  that  he  is  of  such  char- 
acter and  general  fitness  ap  pustifies  admission  to  practice,  and 
the  affidavit  must  set  forth  m  detail  the  facts  upon  which  the 

Sfflant's  linowledge  of  the  applicant  Is  based,  and  it  shall  be  the 
uty  of  the  committee  to  examine  each  applicant,  and  the  com- 
mittee must  be  satisfied  from  such  esammation,  and  other  evi* 
dence  that  the  applicant  shall  produce,  that  the  applicant  has 
such  qualifications  as  to  character  and  general  fitness  as  in  the 
opinioti  of  the  committee  Justify  his  admission  to  practice,  and 
no  person  shall  be  admitted  to  practice  except  upon  the  production 
of  a  certificate  from  the  committee  to  that  effect,  unless  the 
eonrt  otherwise  orders. 

No  applicant  shall  be  entitled  to  receive  such  a  certificate 
who  Is  not  able  to  speak  and  to  write  the  Bngllsh  language 
Intelligently,  nor  until  he  affirmatively  establishes  to  the  satis* 
faction  of  the  committee  that  he  possesses  such  a^  character 
as  justifies  his  admission  to  the  Bar  and  qualifies  him  to  per- 
form the  duties  of  an  attorney  and  counselor  at  law. 

An  applicant  for  admission  to  practice  as  an  attorney  and 
eeunaelor  at  law  on  motion,  under  the  provisions  of  Rule  2  of 
the  Rules  of  the  Court  of  Appeals  for  the  admission  of  attor* 
B«ya  and  counselors  at  law,  must  present  to  the  court  proof  that 
be  has  been  admitted  to  practice  as  an  attorney  and  counselor 
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at  law  iu  the  highest  court  of  law  in  another  state,  or  in  a 
country  whose  jurisprudence  is  based  upon  the  principles  of  the 
common  law  of  England;  a  certificate,  executed  by  the  proper 
authorities,  that  he  has  been  duly  admitted  to  practice  in  such 
state  or  country;  that  he  has  actually  remained  in  said  state  or 
country,  and  practiced  in  such  court  as  attorney  and  counsolor 
at  law  for  at  least  five  years;  a  certificate  from  a  jnd^  of  such 
court  that  hf!  has  been  duly  admitted  to  practice  and  has 
actually  continuously  practiced  as  an  attorney  and  counselor  at 
law  for  a  period  of  at  least  five  years  after  he  has  been  ad- 
mitted, specifying  the  name  of  the  place  or  places  in  which  he 
has  so  practiced  and  that  he  has  a  good  character  as  such 
attorney.  Such  certificate  must  be  duly  certified  by  the  clerk  of 
the  court  of  which  the  judge  is  a  member,  and  the  seal  of  the 
court  must  be  attached  thereto.  He  must  also  prove  that  he  is 
a  citizen  of  the  United  States  and  ha»  been  an  actual  resident 
of  the  State  of  New  York  for  at  least  six  months  prior  to  the 
making  of  the  application,  giving  the  place  of  his  residence  by 
street  and  number,  if  such  there  be,  and  the  length  of  time 
he  has  been  such  resident.  He  shall  also  submit  the  affidavits 
of  two  persons  who  are  residents  of  the  judicial  district  in 
which  he  resides,  one  of  whom  must  be  an  attorney  and  coun- 
selor at  law,  that  he  is  of  such  character  and  general  fitness 
as  justifies  admission  to  practice,  and  the  affidavit  must  set 
forth  in  detail  the  facts  upon  which  the  affiant's  knowledge  of 
the  applicant  Is  based.  In  all  cases  the  applicant  mast  appear 
in  person  before  the  court  on  the  motion  for  his  admission,  and 
also  before  the  committee  on  character  and  fitness  for  the  district 
in   which   the   application   is  made. 

In  all  cases  the  applicant  for  admission  must  file  with  the 
clerk  of  the  Appellate  Division  of  the  proper  department  the 
papers  required  for  his  admission  as  hereinbefore  specified  prior 
to  or  at  the  time  of  the  motion  for  admission  to  practice. 
(Amended  April  1,  1910  and  June  17,  1913.) 

Rale    2.    Paper*,    where    llled;    lndor»eiiient». 

The  papers,  in  cases  pending  in  the  Appellate  Division,  shall  be 
filed  with  the  clerk  of  such  division  of  the  department  in  which 
the  case  is  pending.  In  all  other  cases  where  no  provision  is 
made  by  the  Code,  papers  in  the  Supreme  Court  shall  be  filed  in 
the  office  of  the  clerk  of  the  county  specified  in  the  complaint  as 
the  place  of  trial.  In  Surrogate's  Courts,  in  the  office  of  Sur- 
rogate; in  other  courts  of  record,  in  the  office  of  the  respective 
clerks  thereof.  In  case  the  place  of  trial  be  changed  to  another 
county,  all  subsequent  papers  shall  be  filed  in  the  county  to  which 
such  change  is  made.  All  papers  served  or  filed,  must  be  indorsed 
or  subscribed  with  the  name  of  the  attorney  or  attorneys,  or  the 
name  of  the  party  if  he  appears  in  person,  and  his  or  their  offl<>3 
address,  or  place  of  business. 

Rale  3.    Motion  papers  to  be  apeclflecl  In  order  and  filed f 
effect    of   fallare    to   fllei    entry    of    order. 

When  any  order  is  entered,  all  the  papers,  used  or  read  on 
the  motion  on  either  side,  shall  be  specified  in  the  order,  and 
shall  be  filed  with  the  clerk,  unless  already  on  file  or  otherwise 
ordered  by  the  court,  or  the  order  may  be  set  aside  as  irregular, 
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with  costs.  The  clerk  shall  not  enter  such  order  unless  the 
motion  papers  are  filed,  and  unless  the  order  is  signed  by  the 
justice  presiding  at  the  court  at  which  the  motion  was  heard. 
When  an  opinion  has  been  delivered  by  the  court,  it  shall  be  filed 
with  the  order  and  shall  be  considered  a  part  of  the  record  upon 
which  the  order  was  made;  and  if  the  order  does  not  state  the 
grounds  upon  wliich  it  was  made,  the  opinion  may  be  considered 
to  ascertain  such  grounds. 

When  the  affidavits  and  papers  upon  a  non-enumerated  motion 
are  required  by  law  or  by  the  rules  of  the  court  to  be  filed, 
and  the  order  to  be  entered  in  a  county  other  than  that  in  which 
th«»  motion  is  made,  the  clerk  shall  deliver  to  the  party  pre- 
vailing in  the  motion,  unless  the  court  shall  otherwise  direct,  a 
certified  copy  of  the  rough  minutes,  showing  what  papers  were 
used  or  read,  together  with  the  affidavits  and  papers  used  or 
rpad  upon  such  motion,  with  a  note  of  the  decision  thereon,  or 
the  order  directed  to  be  entered,  properly  certified.  It  shall  be 
the  duty  of  the  party  to  whom  such  papers  are  delivered  to 
cause  the  same  to  be  filed,  and  the  proper  order  entered  in  the 
proper  county  within  ten  days  thereafter,  or  the  order  may  be 
set  aside  as  irregular,  with  costs.  (Amended  Apr.  1,  1910,  in 
effect  Sept.  1,    1910.) 

Rvle  4.  Undertaking    and    affidavit    In    proceedlnsa    for 
Injnnctlonfly  attachment,  order   of  arrest   and   vrrlt    to    be 


EUcept  where  otherwise  expressly  provided  by  law,  it  shall  be 
the  duty  of  the  attorney  of  the  party  required  to  give  a  bond  or 
undertaking  to  forthwith  file  the  same  with  the  proper  clerk;  and 
in  case  such  bonds  and  undertakings  shall  not  be  so  filed,  any 
party  to  the  action  or  special  proceeding,  or  other  persons  inter- 
ested, shall  be  at  liberty  to  move  the  court  to  vacate  the  pro- 
cee<liugs  or  order  as  if  no  bond  or  undertaking^  had  been  given. 
It  shall  also  be  the  duty  of  the  attorney  to  nie  the  petition  or 
affidavit  upon  which  an  injunction,  attachment,  order  of  arrest, 
or  writ,  has  been  granted  within  ten  days  after  the  same  shall 
have  been  served.  In  case  of  a  failure  so  to  file  such  petition  or 
affidavit,  the  opposing  party  may  move  to  vacate  the  order,  war- 
rant or  writ,  and  the  same  shall  be  vacated  by  the  court  or  judge 
granting  the  same,  unless  for  proper  cause  shown  time  to  file  the 
same  shall  be  extended. 

Rvle   S.    Snretlea,  Justification   of  bonds  to   be   acknoifvl- 


Whenever  a  Justice  or  other  officer  approves  of  the  security  to 
be  given  in  any  case,  or  reports  upon  its  sufficiency,  it  shall  be 
his  duty  to  require  personal  sureties  to  justify,  or.  if  the  security 
offered  is  by  way  of  mortgage  on  real  estate,  to  require  proof  of 
the  value  of  such  real  estate.  And  all  bonds  and  undertakings, 
and  other  securities  in  writing,  shall  be  duly  proved  or  acknowl- 
edged in  like  manner  as  deeds  of  real  estate,  before  the  same 
shall  be  received  or  filed. 

In  no  case  shall  an  attorney  or  counselor  be  surety  on  any 
undertaking  or  bond  required  by  law,  or  by  these  rules,  or  by  any 
order  of  a  court  or  judge,  in  any  action  or  proceeding,  or  be  bail 
ia  any  civil  or  criminal  case,  or  proceeding. 
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Hale  6»    SliertlTii  rettariiy  hoir  compelled. 

At  ant  time  after  the  day  when  it  is  the  duty  of  the  sherifF.  or 
other  officer,  to  return,  deliver,  or  file  any  process  or  other  paper, 
by  the  proyisions  of  the  Code  of  Civil  Procedure,  or  by  those 
rules  of  the  courts,  any  party  entitled  to  have  such  act  done,  ex- 
cept where  otherwise  provided  by  law,  may  serve  on  the  officer  a 
notice  to  return,  deliver,  or  file  such  process,  or  other  paper  as 
the  case  may  be,  within  ten  days,  or  show  cause,  at  a  Special 
Term  to  be  designated  in  said  notice,  why  an  attachment 
should  not  issue  against  him. 
Rule  7.    Boolca  to  be  kept  by  elerU  of  eoarta. 

The  clerk  of  the  Appellate  Division  in  each  department  shall 
keep: 

1.  A  book,  properly  indexed,  in  which  shall  be  entered  the  title 
of  all  actions  and  proceedings  which  are  pending  in  that  court, 
and  all  actions  or  special  proceedings  commenced  in  the  Appellate 
Division  with  entries  under  each,  showing  the  proceedings  taken 
therein  and  the  final  disposition  thereof. 

2.  A  minute  book,  showing  the  proceedings  of  the  court  from 
day  to  day. 

3.  A  remittitur  book,  containing  the  l^nal  order  made  upon  the 
decision  of  each  case,  a  certified  copy  of  which  shall  be  trans- 
mitted to  the  proper  clerk  as  required  by  the  Code  of  Civil 
Procedure. 

4.  A  book,  properly  indexed,  In  which  shall  be  recorded  at  large 
all  bonds  or  undertakings  filed  in  his  office,  with  a  statement  of 
the  action  or  special  proceeding  In  which  it  is  given,  and  a  state- 
ment of  any  disposition  or  order  made  of  or  concerning  it. 

5.  A  book,  properly  indexed,  which  shall  contain  the  name  of 
each  attorney  admitted  to  practice,  with  the  date  of  his  ad- 
mission, and  a  book,  properly  indexed,  which  shall  contain  the 
name  of  each  person  who  has  been  refused  admission  or  who 
has  been  disbarred  or  otherwise  disciplined  or  censured  by  the 
court.  The  clerk  of  each  department  shall  transmit  to  the  clerk 
of  the  Court  of  Appeals  and  to  the  clerks  of  the  other  depart- 
ments the  names  of  all  attorneys  who  have  been  admitted  to 
practice,  the  names  of  all  applicants  who  have  been  refused 
admission,  and  the  names  of  all  attorneys  who  have  been  dis- 
barred, disciplined  or  censured  by  the  court.  The  clerk  of  each 
department  is  directed  to  enter  in  the  i>roper  book  the  name  of 
each  attorney  who  has  been  admitted  to  practice,  with  date  of 
his  admission,  and  the  name  of  each  person  who  has  been  te- 
fused  admission  or  has  been  disciplined,  with  the  date  of  such 
refusal  of  admission  or  disciplinci  received  from  the  other  de- 
partments of  the  state,  together  with  the  date  when  and  de- 
partment wherein  the  order  was  made.  (Subd,  added  Apr.  1, 
1910,  in  effect  Rept.  1,  1910.) 

The  clerks  of  the  other  courts  shall  keep  in  their  respective 
offices,  in  addition  to  the  **  judgment  book  *•  required  to  be  kept 
by  the  Code  of  Civil  Procedure: 

1.  A  book,  properly  indexed,  in  which  shall  be  entered  the  title 
of  all  civil  actions  and  special  proceedings,  with  proper  entries 
under  each  denoting  the  papers  filed  and  the  orders  made  and 
the  steps  taken  therein/  with  the  dates  of  the  several  proceedings. 

2.  A  book  in  which  shall  be  entered  at  large  each  bond  and 
undertaking  filed  in  his  office,  with  a  statement  showing  when 
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filed  and  a  statement  of  any  disposition  or  order  made  of  or 
eoGLcerDing  it. 

8.  Such  other  books,  properly  indeiied,  an  may  be  neoeaaary  to 
enter  the  minutes  of  the  court,  docket  jadirmenta«  enter  orders 
and  all  other  necessary  matters  and  proceedings,  and  such  other 
books  as  the  Appellate  Division  in  each  department  shall  direct. 

Rvle   8.    JnilarnentSy   enterlna;  and  docketlnar  of. 

Jndirments  shall  only  be  entered*  or  docketed,  in  the  offices  of 
the  olerkf;  of  the  courts  of  this  State,  within  the  hours  during 
which,  by  law,  they  are  required  to  keep  opeto  their  respective 
offices  for  the  transaction  of  business,  and  at  no  other  time. 

R«lc  B*  Bttbvoena  dvcea  teonm  aaralnat  public  depart- 
ment or  oiBcer}  hy  vrhom  tnsaedt  ^rhen  prodtictloa  of 
books  aad  papers  not  reaalred)  production  of  eopti  eoets. 

Xo  subpoenas  duces  tecnm  requiring  a  library  association  or 
corporation:  a  public  officer;  a  department  of  a  municipal  cor- 
poration, or  other  public  officer  or  depart ment,  to  produce  on  the 
trial  of  an  action  or  special  proceeding  before  a  court  or  referee, 
book8«  papers  or  o^ier  documents  or  writings  in  its  or  his  pos- 
session, shall  be  issued  except  by  a  Justice  of  the  Supreme 
Court  in  the  District  in  which  tne  library  or  department  is 
located  or  the  public  officer  is  emplo3'ed,  or  a  judge  of  the  court 
in  which  the  action  or  special  proceeding  Is  pending,  and  except 
apon  one  day's  notice  to  the  library,  officer,  corporation  or  head 
of  the  department  having  possession  of  the  books,  papers  or  other 
documents  or  writings  and  also  to  the  opposing  party  or  his 
attorney.  The  justice  or  the  judge  to  whom  the  application  is 
made  shall  not  require  the  production  of  such  books,  papers  or 
other  documents  or  writings  before  a  court  or  referee,  when  a 
stipulation  between  the  attorneys  or  a  copy  thereof,  duly  verified. 
will  in  his  opinion  serve  the  purpose  of  such  production,  and  he 
may  Impose  such  other  conditions  as  may  m  his  opinion  be 
reasonable.  Upon  the  refusal  of  a  party  to  such  an  application 
to  make  such  stipulation  when  required  so  to  do,  the  justice 
or  the  judge  (to  whom  the  application  for  a  subpoena  duces 
tecnm  Is  made)  may  imi)ose  upon  such  party  the  actual  cost  or 
expense  incurred  in  producing  the  books,  papers  or  other  docu- 
ment<«  nr  writings  in  accordance  with  the  subpoena,  in  addition 
to  the  fees  now  required  by  law  Upon  the  service  of  a  subpoena. 
(Added  June  17,  1913,  in  effect  November  1,  1913.  Former 
Rule   IX  repealed  April  30,  1910.) 

Rale  lO.  Clianse   of  attorner** 

.  An  attorney  may  be  changed  by  consent  of  the  party  and  his 
attorney,  or  upon  application  of  the  client  upon  cause  shown  and 
Qpon  such  terms  as  shall  be  just,  by  the  order  of  the  court  or  a 
Jadge  thereof,  and  not  otherwise. 

Rale  11.  Avreemeats  between  .pai>lle«  of  fttforlieys  td  be 
la  writflas. 

No  private  agreement  or  consent  bettreeri  the  parties  or  their 
attorneys,  in  respect  to  the  proceedings  in  a  cause,  shall  be  bind- 
ing, unless  the  same  shall  have  been  r«»dnced  to  the  form  of  an 
order  by  consent,  and  entered,  or  nnless  the  evidence  thereof  shall 
be  in  writing,  snbucrfbed  by  the  party  against  whom  the  same 
shall  be  alleged,  or  by  his  attorney  or  counseh 
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Rnle  12.    ConiienUi  to  payment  of  money  ont  of  eovrt. 

All  consents  providing  for  the  payment  of  money  oat  of  court 
shall  be  acknowledged  before  an  officer  authorized  to  take  the 
acknowledgment  of  deeds,  accompanied  with  proof  of  the  identity 
of  the  applicant  from  some  person*  other  than  the  applicant,  be- 
fore any  order  is  granted  thereon. 

Rale  13.    Order*  of  arrenty  Injunction  or  atta4!linient. 

Every  order  of  arrest,  as  well  as  every  injunction  or  attach- 
ment, shall  briefly  state  the  grounds  on  which  it  is  granted. 

Rale  14.    Discovery-  of  bookiiy  papers  and  docnments. 

Applications  may  be  made  in  the  manner  provided  by  law  to 
compel  the  production  and  discovery  or  inspection  with  copy  of 
books,  papers  and  documents  relating  to  the  merits  6f  any  civil 
action  pending  in  court  or  of  any  defense  of  such  action,  in  the 
following  cases: 

1.  By  the  plaintiff,  to  compel  the  discovery  of  books,  papers  or 
documents  in  the  possession  or  under  the  control  of  the  defendant, 
which  may  be  necessary  to  enable  the  plaintiff  to  frame  his  com- 
plaint or  to  answer  any  pleading  of  the  defendant. 

2.  By  the  defendant,  to  compel  the  like  discovery  of  books, 
papers  or  documents  in  the  possession  or  under  the  control  of  the 
plaintiffs,  which  may  be  necessary  to  enable  the  defendant  to 
answer  any  pleading  of  the  plaintiffs. 

3.  Either  party  may  be  compelled  to  make  discovery  of  any 
book,  document,  record,  article  or  property  in  his  possession  or 
under  his  control,  or  in  the  possession  of  his  agent  or  attorney, 
upon  its  appearing  to  the  satisfaction  of  the  court  that  such  book, 
document,  record,  article  or  property  is  material  to  the  decision 
of  the  action  or  special  proceeding,  or  some 'motion  or  application 
therein,  or  is  competent  evidence  in  the  case,  or  an  inspection 
thereof  is  necessary  to  enable  a  party  to  prepare  for  trial. 

Rale  16.    Form  of  application  for  discovery  of  books. 

The  moving  papers  upon  the  application  for  such  discovery  or 
inspection  shall  state  the  facts  and  circumstances  on  which  the 
same  is  claimed,  and  shall  be  verified  by  affidavit  stating  that 
the  books,  papers,  articles,  property,  and  documents  whereof  dis- 
covery or  inspection  is  sought  are  not  in  the  possession  or  under 
the  control  of  the  party  applying  therefor,  but  are  in  the  posses- 
sion or  under  the  control  of  the  party  against  whom  discovery  is 
sought  or  his  agent  or  attorney.  The  party  applying  shall  shcw^ 
to  the  satisfaction  of  the  court  or  judge  the  materiality  ai|d 
necessity  of  the  discovery  or  inspection  sought,  the  particular  In- 
formation which  he  requires,  and  in  the  case  of  books  and  papers, 
that  there  are  entries  therein  as  to  the  matter  of  which  he 
a  discovery  or  inspection. 

Rnle  16.    Contents  of  orders  stay  of  proceedlnors. 

The^  order  for  granting  the  application  shall  specify  the  mod< 
in  which  the  discovery  or  inspection  is  to  be  made,  which  ma^ 
be  either  by  requiring  the  party  to  deliver  sworn  copies  of  thi 
matters  to  be  discovered,  or  to  allow  an  inspection  with  copy,  oi 
by  requiring  him  to  produce  and  deposit  the  same  with  the  <der] 
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Dnlem  otherwise  directed  in  the  order.  The  order  shall  alto 
specify  the  time  within  which  the  discovery  or  inspection  is  to  he 
made,  and  when  papers,  articles  or  property  are  required  to  be 
deposited  or  inspected,  the  orcar  shall  specify  the  time  the  de- 
posit or  the  opportunity  for  Inspection  shall  continue. 

The  court  or  judge  may  direct  that  the  order  directing  the  dis- 
covery or  inspection  shnll  opernte  an  a  stay  of  all  other  proceed- 
ings in  the  cause,  either  in  whole  or  in  part,  until  such  order  shall 
h*»«*«>  been  complied  with  or  vacated.  (As  amended  October  24, 
1899,) 

Rule  17.  AppTf«*ntfon  for  n  fftabpoonn  to  compel  tlic  a,i~ 
tevdamce  of  n  'vrltnemi  to  obtain  testimony  under  depoiit- 
tlonn  taken  'vrltliln  the  State  for  nme  ^ivlthont  the  State, 
and  proceed Inffv  thereon* 

The  petition  prescribed  by  section  915  of  the  Code  of  Civil 
Procedure  muHt  state  generally  the  nature  of  the  action  or  pro- 
ceeding in  which  the  testimony  is  sought  to  be  taken,  and  that 
the  testimony  of  a  witness  is  material  to  the  issues  presented  in 
such  action  or  proceeding,  and  shall  set  forth  the  substance  of, 
or  have  annexed  thereto,  a  copy  of,  the  commission,  order,  notice, 
consent  or  other  authority  under  which  the  deposition  is  taken. 
In  case  of  an  application  for  a  subpoena  to  compel  the  production 
of  books  or  papers,  the  petition  shall  specify  the  particular  books 
or  papers  the  production  of  which  is  sought,  and  show  that  such 
books  or  papers  are  in  the  possession  of  or  under  the  control  of 
the  witness  and  are  material  upon  the  issues  presented  in  the 
action  or  special  proceeding  in  which  the  deposition  of  the  witness 
is  sought  to  be  taken.  Unless  the  court  or  Judge  is  satisfied  that 
the  application  is  made  in  good  faith  to  obtain  testimony  within 
sections  914  and  915  of  the  Code  of  Civil  Procedure,  he  shall 
deny  the  application.  Where  the  subpoena  directs  the  produc- 
tion of  books  or  papers,  it  shall  specify  the  particular  books  or 
papers  to  be  produced,  and  shall  specify  whether  the  witness  is 
required  to  deliver  sworn  copies  of  such  books  or  papers  to  the 
commissioner,  or  to  produce  the  original  thereof  and  deposit  the 
same  with  the  commissioner.  This  subpoena  must  be  served  upon 
the  witness  at  least  two  days,  or  in  case  of  a  subpoena  requiring 
the  production  of  books  or  papers,  at  least  five  days  before  the 
day  on  which  the  witness  shall  be  commanded  to  appear.  A  party 
to  an  action  or  proceeding  in  which  a  deposition  is  sought  to  be 
taken,  or  a  witness  subpoenaed  to  attend  and  give  his  deposition 
may  apply  to  the  court  to  vacate  or  modify  such  subpoena.     . 

Upon  proof  by  affidavit  that  a  person  to  whom  a  subpoena  was 
issued  has  failed  or  refused  to  obey  such  subpoena;  to  be  duly 
sworn  or  affirmed;  to  testify  or  answer  a  question  or  questiojis 
propounded  to  him;  to  produce  a  book  or  paper  which  he  has  been 
subpoenaed  to  produce,  or  to  subscribe  to  his  deposition  when 
correctly  taken  down,  a  Justice  of  the  Supreme  Court  or  a  County 
Judge  shall  grant  an  order  requiring  such  person  to  show  cause 
before  the  Supreme  Court,  at  a  time  and  place  specified,  why  he 
should  not  appear;  be  sworn  or  affirmed;  testify;  answer  a  ques- 
tion or  questions  propounded;  produce  a  book  or  paper;  or  sub- 
scribe to  his  deposition,  as  the  case  may  be.  Such  affidavit  shall 
also  met  forth  the  nature  of  the  action  or  special  proceeding  In 
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which  the  testimony  is  sought  to  he  takeow  and  a  eopj  of  the 
pleadlnga  or  other  papers  deiining  the  issues  in  such  action  or 
special  proceeding,  or  the  facts  to  be  prqired  therein.  Upon 
the  return  of  such  order  to  show  cause,  the  Bupreme  Court  shali 
upon  such  affidavit  and  upon  the  original  petition,  and  upon  such 
other  facts  as  shall  appear,  determine  whether  such  person  should 
be  required  to  appear;  be  sworn  or  affirmed;  testify;  answer  the 
Question  or  questions  propounded;  produce  the  book  or  paper,  or 
subscribe  to  his  deposition,  as  the  case  may  be,  and  may  prescribe 
such  terms  and  conditions  as  shall  seem  proper.  Upon  proof  of 
a  failure  or  refusal  on  the  part  of  any  person  to  comply  with  any 
order  of  the  court  made  upon  such  determination,  the  court  nr 
judge  shall  make  an  order  requiring  such  a  person  to  show  cause 
before  it  or  him  at  a  time  and  place  therein  specified,  why  such 
person  should  not  be  punished  for  the  offense  as  for  a  coatempt. 
Upon  the  return  of  the  order  to  show  cause  the  questions  which 
arise  must  be  determined  as  upon  a  motion.  If  such  failure  or 
refusal  is  established  to  the  satisfaction  of  the  court  or  judge 
before  whom  the  order  to  show  cause  is  made  returnable,  the 
eouft  or  judge  shall  enforce  the  order  and  prescribe  the  punish- 
meiit  as  in  the  case  of  a  recalcitrant  witness  In  the  Supreme 
Court.    (As  amended  October  24,  1890.) 

liiilo  18*  Proof  of  nerTloe  of  amttaioiis  br  yorsons  otlior 
than  shevilli  In  divorce  omwm. 

Where  personal  seryice  of  the  summons  and  of  the  complaint, 
or  notice,  if  any  accompany  the  same,  shall  be  made  by  any 
other  person  than  the  sheriff,  it  shall  be  necessary  for  such  person 
to  state  in  his  affidarit  of  service  his  age,  or  that  he  is  more  than 
twenty-one  years  of  age;  when  and  at  what  particular  place,  and 
in  what  manner  he  served  the  same;  and  that  he  knew  the  person 
served  to  be  the  person  mentioned  and  described  in  the  summons 
as  defendant  therein,  and  also  to  state  in  his  affidavit  that  he 
left  with  defendant  such  copy,  as  well  as  delivered  it  to  him.  No 
such  service  shall  be  made  by  any  person  who  is  less  than  eighteen 
years  of  age. 

In  actions  for  divorce,  or  to  annul  a  marriage,  or  for  separate 
maintenance,  the  affidavit,  in  addition  to  the  above  requirements, 
shall  state  what  knowledge  the  affiant  had  of  the  person  servc^d 
being  the  defendant  and  proper  person  to  be  served,  and  how  he 
acquired  such  knowledge.  The  court  may  require  the  affiant  to 
appear  in  court  and  be  examined  In  respect  thereto,  and  when 
service  has  been  made  by  the  sherffF,  the  court  must  require  the 
officer  who  made  the  service  to  appear  and  be  examined  in  like 
manner,  unless  there  shall  be  presented  with  the  certificate  of 
service  the  affidavit  of  such  officer,  that  be  knew  the  petson 
served  to  be  the  same  person  named  as  defendant  in  the  summona, 
and  shall  also  state  the  source  of  his  knowledge* 

Rule  19.   Pleadlnirs,  to  be  follOed. 

Every  pleading,  deposition,  affidavit,  case,  bill,  exceptiohs,  te- 
port,  paper,  order  or  judgment  exceeding  two  folios  m  length, 
shall  be  distinctly  numbered  and  marked  at  each  folio  In  the 
margin  thereof,  and  all  copies  either  for  the  parties  or  the  court 
shall  be  numbered  or  marked  in  the  margin,  so  as  to  conform  to 
the  original  draft  or  entry  and  to  each  other,  and  shall  be  In- 


4ors€d  Willi  the  tiU»  of  the  cavite.  All -the  pleftding»  and  other 
proceedings  and  copies  thereof  shall  be  fairly  and. legibly  written 
or  printed,  and  if  not  ao  written  or  prhited  andfotioed  and  in- 
dorsed as  a/oresaid,  the  clerk  shall  not  file  the*  same,  nor  will  the 
court  hear  any  xnotiion  or  application  founded  thereon. 

All  pleadings,  and*  other  papers  in  an  aotioii  or  special  proceed- 
ins  served  on  a  party  or  an  attorney,  or  filed  with  the  clerk,  of  the 
coQr^  msst  comply  with  section  706  o<  the  Oode  of  Oiril  Pro- 
•cedure  and  must  be  written  or  printed  in  black  characters;  and 
no-  <defflc  of  the  esort  shall  file  or  enter  the  same  in  his  office  un- 
less it  complies  with  this  mle.  The  party  upon  whom  the  paper 
is  served  shall  be  deemed  to  have  waived  the  objection  for  non- 
compliance with  this  rule. unless  withit)  twenty^four  hours  iifter 
the  reeeint  thereof  he  returns  such  papers  to  the  party  serving  the 
same  with  a  statement  of  the  particular  objection  to  its  leoelpls 
but  this  waiver  shall  not  apply  to  papers  reqnired  to  be  filed  or 
delivered  to  the  conrt. 

It  shall  be  the  duty  of  the  attorney  by  wbom  the  oopy  plead- 
ings shall  be  furnished  for  the  use  of  a  court  on  trial,  to  plainly 
designate  on  eaeb  pisading  the  part  or  patta  thereof  claimed  tolbEe 
adsaitled  or  controverted  by  the  saceeeding  pleadings.  '  |As 
ameadad  October  di,  1899.) 

Kwle  Ml   aerrflee  mmM.  settleokeift  of  lateirroiratorfles. 

•  Interrogatories  to  be  annexed  to  a  commission  issued  under  artt- 
cle  second  of  title  three,  chapter  nine,  of  the  Code  of  Civil  Procrd- 
nre  siiall  tie  served- within  ten  days  after  thp  entry  of  the  order,  nl- 
lawfng  the  commission-.-  Oross-interrogatorf^  shall  be  served 
within  ten  days  after  the  service  of  the  interrogatorios,  unless  a 
different  time  is  fixed  therefor  by  the  order  allowiujr  the  comnifs- 
sion.  In  case  a  partj'  shall  fail  to  serve  such  cross-inter rogatorioe 
within  the  time  limited  therefor,  he  shall  be  deemed  to  have  waived 
his  Tight  to  propound  cross-interrogatories  to  the  witness  to  be  ex- 
amined tinker  the  commission.  Either  party  may,  wfthin  two 
days  after  the  service  of  the  cross-interrogatories  or  within  two 
iiysr  after  the  time  to  serve  cross-'interrogatories  has  expired, 
serve  upon  the  opposing  party  a  notice  of  settlement  of  the  in- 
terrogatories and  cross-interrogatories  before  a  Justice  of  the 
co>urt  or  County  Judge.  The  time  at  which  such  iAterrogatorie); 
or  cross-intei  rogatories  shail  be  noticed  for  settlements s^a  11  be  not 
less  than  two  nor  more  than  ten  days  after  the  sgrvjco  of  tiie 
notice.  If  neither  party  serves  such  a  notice  within  th,^  tiiue 
Kmited  theiefor,  the  interrogatories  and  cross-interrogatorlf^is  arv 
to  be  deemed  8ettlo<J  as  serveid  and  shall  be  eo  allowed  without 
notice.     (As  amended  October  24,  1899.) 

m«i»  »'•    ti^a«c««aAe»arielA  kketioas^  notfHng  of. 

Non-enumerated  motions,  in  the  Supreme  Court,  except  iji  tTi<* 
first  and  second  distriots,  and  motions  noticed  to  be  heard  in  Erie 
eoanty,  shall  be  noticed  for  the  first  day  of  the  term  or  sitting:  of 
the  tommt^  accompanied  with  copies  of  the  affidavits  and  impcrs 
sa  which  the  same  shall  be  made,  and  the  notice  shall  not  be  for 
a  later  day^  unless  sufficient  cause  be  shown  (and  contaiTied  in  the 
sfldavits  served),  for  not  giving  notiw  for  the  first  day.  In  othi't- 
courts  such  Biotions  may  be  made  on  any  day  desipmed  by  the 
Jadjisa  Jflereafi  la  Ike-  Appeftate  D'fvition  sndi  motions  mny  he 
noticed  for  any  motion  day  in  tfte>  term. 
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Rules  22-25     GENERAL  RULES  OF  PRACTICE. 

Rule  82.  MotloMs  to  mtrUkm  ovt  Irrelevmnt  BUittefff  »«• 
tio«  of. 

Motions  to  strike  out  of  any  pleading  matter  alleged  to  be 
irrelevant,  redundant  or  scandalous,  and  motions  to  correct  a 
pleading  on  the  ground  of  its  being  "  so  indefinite  or  uncertain 
that  the  precise  meaning  or  application  is  not  apparent,"  must 
be  noticed  before  demurring  or  answering  the  pleadinf  and  within 
twenty  days  from  the  service  thereof.  The  time  to  make  snch 
motion  shall  not  be  extended  unless  notice  of  an  application  for 
such  extension,  stating  the  time  and  place  thereof,  of  #  lesat  two 
days  shall  be  given  to  the  adverse  party. 

Rule  88.    Afldavtta  of  atorita* 

All  motions  for  relief  to  which  a  party  is  not  entitled  as 
matter  of  right  shall  be  made  upon  papers  showing  merits,  and 
the  good  faith  of  the  prosecution  or  defense,  which  may  be 
shown  by  any  proof  that  shall  satisfy  the  court.  (Amended  Apr. 
1,  1910,  in  effect  Sept.  1,  1910.) 

Rnlo  24*     AAdavit  Cor  order  oztoadlagp  tiato* 

No  order  extending  a  defendant's  time  to  answer  or  demur, 
or  the  plaintiff's  time  to  reply  to  a  counterclaim,  shall  be 
granted,  unless  the  party  applying  for  such  ordfer  presents  to 
the  judge  to  whom  the  application  is  made  an  affldavit  of  the 
attorney  or  counsel  retained  to  defend  the  action  that  from  the 
statement  of  the  case  made  to  him  by  the  defendant  he  verity 
believes  that  the  defendant  has  a  good  and  substantial  defense 
upon  the  merits  to  the  cause  of  action  set  forth  in  the  com- 
plaint, or  to  some  part  thereof,  or  an  affidavit  of  the  attorney 
or  counsel  for  the  plaintiff,  that  from  the  statement  of  the  caae 
made  to  him  by  the  plaintiff  he  verily  believes  that  the  plaintiff 
has  a  good  and  substantial  defense  upon  the  merits  to  tha 
cause  of  action  set  forth  as  a  counterclaim,  or  to  some  part 
thereof,  as  the  case  may  be.  The  affidavit  shall  also  state  the 
cause  of  action  and  the  relief  demanded  in  the  complaint  and* 
where  a  counterclaim  has  been  interposed,  the  cause  of  actioa 
alleged  as  a  counterclaim  and  the  relief  demanded  in  the  answer; 
and  whether  any  and  what  extension  or  extensions  of  time  to 
answer,  demur  or  reply  by  stipulation  or  order  have  been 
granted.  •     - 

When  the  time  to  serve  any  pleading  has  been  extended  bj 
stipulation  or  order  for  twenty  days,  no  further  time  shall  l>e 
granted  by  order,  except  upon  two  days'  notice  to  the  adverao 
party  of  the  application  for  snch  order.  (Amended  Apr.  L  1910l 
In  effect  Sept.  1,  1910.)  ^ 


Rule  26.  Ex  9^^i^  appUcMiom  to  oomtala  steteatoat  aa  tm 
prevlovM  applloatioa. 

Whenever  application  Is  made  ex  parte  on  affidavit  to  a  JjadM 
or  court  for  an  order,  the  affidavit  shall  state  whether  any  pre* 
vious  application  has  been  made  for  such  order,  and,  if  made,  t« 
what  court  or  Judge,  and  what  order  or  decision  was  m&ito^ 
thereon,  and  what  new  facts,  if  any,  are  claimed  to  be  ahow^ii*| 
For  failure  to  comply  with  this  rule,  any  order  made  on  such  ai^i 
plication  may  be  revoked  or  set  aside.  This  rule  shall  apply  tmi 
proceedings  supplementary  to  execution,  and  to  every  appUcatioa 
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for  an  order  or  Judgment  made  in  any  action  or  special  pro- 
ceeding. 


R«lc  96.    Applie«tlom  for  JvdVBtemt  on  f«tliire  to  Answer. 

Wlien  the  plaintiff  in  an  action  in  the  Supreme  Court  is  enti- 
tled to  judgment  upon  the  failure  of  the  defendant  to  answer  the 
complaint,  and  the  relief  demanded  requires  application  to  be 
made  to  the  court,  such  application  may  be  made  at  any  Special 
Term  in  the  district  embracing  the  county  in  which  the  action 
is  triable,  or,  except  In  the  first  district,  in  an  adjoining  county; 
such  application,  except  in  the  first  judicial  district,  may  also  be 
made  at  a  Trial  Term  in  the  county  in  which  the  action  is  triable. 
When  a  reference  or  writ  of  inquiry  shall  be  ordered  the  same 
shall  be  executed  in  the  county  in  which  the  action  is  triable, 
unless  the  court  shall  otherwise  order.  In  the  first  judicial  dis- 
trict, every  motion  or  application  for  an  order  or  judgment  where 
notice  1b  necessary,  must  be  made  to  the  Special  Term  for  the 
hearing  of  motions,  and  where  notice  is  not  necesaary,  to  the 
Special  Term  for  the  transaction  of  ex  parte  business,  except 
where  other  prorialon  ia  enresstv  made  by  law,  or  the  general 
or  special  rules  of  practice.  In  the  coonty  of  EJngs  all 
such  spptlcatlons  sbftU  be  made  at  the  Special  Term  for  the  hear- 
ing of  motions.  Any  order  or  judgment  granted  in  riolation  of 
this  provision  shall  be  vacated  by  the  Special  Term,  at  which  the 
application  should  have  been  made,  or  by  the  Appellate  Division 
of  the  Supreme  Court;  and  no  order  or  judgment  granted  in 
Tlolation  of  this  rule  shall  be  entered  by  the  derk. 

Rnle  ar.     Orders  smnteA  on  petlttons,  eontente  unr  be 


Orders  |n*aiited  on  petitions,  or  relating  thereto,  shall  refer  to 
SDch  petitions  by  the  names  and  descriptions  of  the  petitioners 
and  the  date  of  the  petitions,  if  the  same  be  dated,  without  re- 
citing or  setting  forth  the  tenor  or  substance  thereof  unneces- 
sarily. Any  order  or  judgment  directing  the  payment  of  money, 
or  affecting  the  title  to  property,  if  founded  on  petition,  where 
no  complaint  is  filed,  may,  at  the  request  of  any  party  interested, 
be  enrolled  and  docketed,  as  other  Judgments. 

Rmle  98.    Inq«est%  when  tnlces* 

(Repealed  Apr.  1, 1910,  in  effect  SepL  U  1810.) 


Rnle  S9.     Openlns  off  eovmeelf  esnaUaattom  off  witnesaee 
and  ewsaatinir  «P* 

In  the  trial  of  civil  causes,  nnless  the  Justice  presiding  or  the 
referee  shall  otherwise  direct,  each  party  shall  open  his  case 
before  any  evidence  is  introduced,  and,  except  by  special  per- 
mission of  the  court,  no  other  opening  by  either  party  shall  there- 
after be  permitted. 

On  the  trial  of  issues  of  fact,  one  counsel  only  on  each  side 
shsJl  examine  or  cross-examine  a  witness,  who  shall  not  repeat 
the  answer  or  answers  of  such  witness  at  the  time  he  shall  be 
oBder  examination.  One  counsel  only  on  each  side  shall  sum  up 
the  caose,  and  he  shall  not  occupy  more  than  one  hour,  and 
the  testimony,  if  taken  down  in  writing,  shall  be  written  by  some 
penon  other  than  the  examining  counsel;  but  the  Judge  who  holds 


meiit. 

While  addressing  the  court,  examining  witnesses  or  summing 
up,  counsel  filiaU  stanf).,  <Aia«||4«4  AoT-  t*  lWi%  'm  e^^t  3ep(. 
1,  IQIQ.) 


Rii|e  30-  Npp-«iilt  Ifefq^e  referee  |  referee»»  ve^ovti 
tentimoiir  ^i|  referencea  other  ttnan  fof  trial  of  laaueai  «x« 
ceptlonst  when  filed* 

On  a  bearing  before  a  fefeyee  op  ref^reps,  the  plalntlflP  may 
submit  to  a  non-suit  or  dispiis^al  of  ms  complaiQt,  or  may  {ie 
nqn-sui^ed,  op  his  coipplainji  may  ]ie  msmissed,  in  like  manner 
as  upon  a  tpal,  pt  ^qy  tii^p  b<^fQi'e  tpe  cause  lias  been  finally 
submitted  to  a  refefe0  or  t^e  ypf trees  for  their  decision;  iD 
M'hirh  cusp  the  referee  or  referpes  shall  report  according  to  the 
fact,  ftnd  judgment  may  thereppPU  bf  perfected  by  the  defendant 

Jn  refereppes  other  tn^p  for  tbe  ^riftl  of  thp  issues  in  an  action, 
or  for  computii)^  tl^e  amount  dpe  }p  foreclosure  cases,  the  testi- 
mopy  of  the  witnpsf^es  sball  be  signed  by  thepi;  the  report  of 
the  referee  shall  te  fil?d  witb  the  tcstiinony,  and  f|  note  of  the 
qay  of  tV  filing  suatT  be  eptpred  by  tbe  plerk  in  the  proper 
book,  under  tb^  f\up  of  tpe  cirnse  or  proeeetftn^*  At  any  'tkno 
aft^r  tbe  report  Is  pled' eitber  party  tnay  bripg'  da  the  aeiipn  or. 
proceedipg  s^t  Special  Terjn  on  notice  tfi  the  parties  interested 
therein,    (An^ended  Apr,  1,  l9$a,  ip  effect  Sept  1,  1910.) 

Rale  31.  MptfqQ  io^  i^pw  trlft^  ^M^WP  ma#e|  eiipe  9^ 
ezceptlonsy  -vFhen  neee«sary. 

Wb«n  an  cM^dpr  gu^Ptii  w  fefqsei  #  new  triftl  ^<^Ft  on  the 
exceptions  taken  dunng  the  trial,  it  shall  specify  thp  groim^f 
vpou  wl^icb  tbe  motioi)  waa  ipade  {lud  tbe  gro^pd  orj^topnas  uppn 
wbich  it  was  granted-  In  ^l|  act|qns  wbere  either  party  ig 
entitled  to  haye  f^n  issue  or  issues  oi  fact  ^ettied '  for  trial  by 
a  jury,  either  as  a  piatter  of  right  or  by  ^e|^ve  qf  the  court  ff 
either  part:^  desires  such  f|  frial^  tp0  party  IPUst  Within  twenty 
days  filter  issue  jqined,  give  notice  of  motiop  tpat  aU  tpe  Issued 
or  on^  or  more  specific  issues  l^e  sq  \pe(i.  If  sucH  inot^oi^  is  not 
made  within  such  tim^,  the  right  \o  a  tria}  by  jury  is  W(lWeq, 
With  the  notice  of  motion  shall  be"  served  a  copy  of  tne  (questions 
of  fact  proposed  to  be  submj^t^^  U>  (b^  Jury  for  tr^l,  in  Pff^r 
form  to  be  incorporj|ted  in  th^  ord^r;  anq  pe  court  pr  juug;e  may 
settle  the  issues,  or  may  re^r  it  te  a  referee-  tp  settle  them. 
Such  issues  must  be  settled  in  the  form  prescribed  in  sections 
898  and  970  of  the  Oode  of  OiTU  i^ooedwo.    • 

When  any  specific  question  of  fact  involved  in  an  action  o* 
any  question  of  fact  pot  put  in  Issue,  ia  ordeped  ,tp  be  4de4  by 
a  jury,  as  a  substitute  for  a  feigned  issne,  iipd  has  been  tfiedt 
or  p  reference  other  than  pf  tbe  whole  ifisi^e  b^e  been  ordereq 
undes  the  Oode,  and  a  trial  bad*  if  eitper  pprty  nhf^l  deaipa 
to  apply  for  a  new  trial,  on  the  ground  of  ma  error  of  tb^ 
judge  or  reloree,  qf  on  the  grqund  tbat  tbe  verdict  ^  report 
IS  against  evidence  (except  when  tbe  jpiise  directs  snob  ipq^ion 
tq  be  niade  upon  bis  minutes  at  tbe  same  t^m  of  the  eourt  af 
which  tbe  issues  are  tried),  a  case  or  ej^ceptiops  sball  be  ipKpe^ 
or  a  case  coptaining  exceptions,  as  piay  be  required;  wbicb  ci^aii 
pr  exceptions  piuat  be  served  and  settled  in  tbe  manner  pret 
wriUea    py    tt^    Wle§  .  ot    cqurt    (or    t|ie    ^ettlcffl^^t    «f    Pftfief 


esK^Ab  tltJLfiS  Oy  iWACfttOfi.  Kttte  82 

and  exceptions  in  other  t^ttft^.  Shibft  tnt^oiiS  nlMl  b&  indd^)  in 
the  first  instfence)  at  Special  Term.  (AueiMied  Apr.  1,  1910, 
til  effect  Sept.  1^  1910i) 

Rule  te.  tmu^n,  ezcepiioiU»  ^h^U  li«rir^d|  AiiketLAtikeikUi 
Hettlenieiit,  eio. 

Tt'hetiever  tt  i^bail  b^  li^&si^kiy  ib  itlaltb  ^  bdse,  or  a  dflse  and 
^xc^^tiohs.  or  A  <:fi%p  bbtltaitliilg.  d±t'(>£)tIdD^,  the  same  shall  be 
ihdde*  tthd  il  cb^y  tneredt  dotted  dii  the  dtposlte  party  Ivithin 
the  following  times: 

If  the  trial  was  before  the  court  or  referee,  including  trials 
Qjp  ft  jttPt  df  Oh^  o^  lllbr«  ip^dfll!  4t)«^i<)i>s  df  hct  id  bn  action 
triable  by  the  tbUrt,  Withlft  thirty  dd^s  kfi^t  Sfei-rice  of  a  copy 
of  the  dl^tston  or  teport  ftnd  of  wrliteii  sotiee  of  the  entr^r  of 
the  jud^ipent  theteon. 

In  the  8nrrt)|fatd*B  Cotirt,  tiritfain  Ihirty  AntB  after  serxlce  of  a 
eopy  Di  the  decfee  br  order  Had  notice  of  the  entry  thereof* 

II  the  trial  weije  before  A  iut-y  withib  thirty  days  after  notice 
of  the  decision  of  a  motion  for  a  new  trial,  if  such  motion  be 

Siade  atid  be  Hot  deHded  at  the  jtis^e  qf  the  trial,  or  within  thirty 
ajra  after  sertice  of  a  eopy  of  the  jQtigment  and  notice  of  its 
entrv*  ^    ^ 

The  party  jserved  may«  wjthm  ten  days  therea^eri  propose 
amendments  thereto,  and  serve  a  copjr  on  the  party  proposing  a 
case  or  exceptiofas,  who  ina^  thei>|  within  tour  days  thereafter, 
serye  uie  opposite  i)arty  with  a  notice  thai  the  case  or  exceptions 
with  the  proposed  amemlmenia  will  be  submitted  foi*  settlement 
at  It  time  and  plac6  (b  be  specil\od  in  the  notice^  to  the  judge  or 
feferee  befote  Vhom  the  tfihse  tvas  ttied. 

tVheneyelr  anlendmente  are  t)i*6j>baed  to  ft  (iase  dr  exceptions, 
the  pAttf  t**'opositig  stiOh  base  or  ex(?eptlotis  shall,  bofoi'e  sub- 
tntttfn^  the  same  td  thfe  Jlldi^c^  dr  tefcree  frtf  settlement,  mat^k 
iipDtt  the  serei-a!  ilmerldnlerit&  hi^  nlloWance  or  disallowrtnce 
thereof;  aiia  ishall  hlsd  tJlalhlV  mftrk  thereon  aiid  tipdn  the 
ftteBb^mph^fs  hilndtl^M  the  pdfts  to  Whit*h  the  proposed  amend- 
Inentft  are  ai^llcflble)  totf^ther  with  the  nitmber  of  the  amend- 
ment. If  the  party  proposing  the  amendments  claims  that  the 
^■se  should  be  mode  to  cdn forth  to  th<  mihbtes  of  the  steiiog- 
rupher  he  most  refer  ftt  the.end^  o|  each  amendment  to  the  proper 
page  of  such  minutesc  The  jndice  or  referee  sholl  thereupon 
correct  and  settle  the  case.  The  time  for  settling  the  case  must 
he  8pp<*ified  in  the  notice,  and  it  shall  iiot  he  less  than  four  nor 
more  than  ten  days  after  the  service  of  such  notice.  Tho  lines 
of  the  case  shall  be  ^o  ntlttlbprbd  thai  each  copy  shall  correspond. 
The  surrojtate,  ori  I^^I)tIl!  frotti  his  cotirt,  may  by  order  allow 
furthei*  time  fdf  tht»  rfdiiig  df  nhf  of  the  ticts  Shore  provided  to 
be  doti^  on  such  apt^als. 

Oasm  reserted  for  anrtitlieiit  and  special  Terdicts  shall  be 
settled  ifa  the  same  ihahnen  The  parties  may  agree  on  the  farts 
ptftyreli  to  be  inserted  in  the  case*  instead  of  the  testimony  on  the 
approval  of  the  judge. 

No  order  extending  the  time  to  serve  a  cafee,  or  a  case  contain- 
ing exceptions,  or  the  time  within  which  amendmcmts  thereto 
may  be  serv<*d,  shall  b^  ihadt*  Unless  the  t^ai*ty  fljiplying  fot*  such 
order  serve  k  ndiice  of  ..two  days  upon  tht^  adverse  t>a^ies  df  his 
intention  to  apply  therefor,  stating  the  time  and  place  for  making 
foch  application,     (As  amended  October  24,  1890.) 

8T 
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Rules  33-35    GBNERAL  BULE6  OF  PRACTICE. 

Rule  88.   Failure  to  make  u  eaae. 

If  the  party  shall  omit  to  make  a  case  within  the  time  abore 
limited,  he  shall  be  deemed  to  have  waived-  his  right  thereto; 
and  when  a  case  is  made,  and  the  parties  shall  omit,  within  the 
several  times  above  limited,  the  one  party  to  propose  amend- 
ments, and  the  other  to  notify  an  appearance  before  the  jadice, 
or  referee,  they  shall  respectively  be  deemed,  the  former  to  have 
agreed  to  the  case  as  proposed,  and  the  latter  to  have  agreed  to 
the  amendments  as  proposed.  » 

Rule  84*   Bill  of  ezoeptlousi  ease  auA  <Mceeptloasf  flaali 
Judarntent  oa  appeal |  re«ettlemeat|  ezlUblta.  ^ 

A  bill  of  exceptions  shall  contain  only  so  mnch  of  the  eTidenoe 
as  is  necessary  to  present  the  Questions  of  law  upon  which 
exceptions  were  taken  on  the  trial;  and  it  shall  be  the  duty  of 
the  judge  upon  settlement  to  strike  out  all  the  evidence  and 
other  matter  which  in  his  opinion  have  been  inserted  unneces- 
sarily. 

A  case  and  exceptions  shall  contain  all  the  evidence  by  ques- 
tion and  answer,  the  rulings  of  the  court  and  the  exceptions  of 
all  parties  to  the  record,  but  shall  not  contain  the  opening  and 
summing  up  or  the  remarks  of  counsel  unless  ordered  by  the 
judge  or  referee  before  whom  the  case  or  exceptions  are  settled. 
The  appellate  division,  on  rendering  final  judgment  on  appeal 
pursuant  to  the  provisions  of  section  1317  of  the  Code  of  Civil 
Procedure,  on  reversing  or  modifying  a  judgment  entered  upon 
the  decision  of  the  court,  or  the  report  of  a  referee,  without 
granting  a  new  trial,  may  reverse  any  finding,  and  shall  make 
such  new  findings  of  facts  proved  upon  the  trial  as  shall  be  neces- 
sary to  sustain  the  judgment  awarded  by  the  appellate  division. 
The  facts  as  found  by  the  appellate  division  shall  be  inserted 
in  its  order  for  judgment  and  the  facts  as  found  by  the  spedal 
term  or  referee  before  whom  the  case  was  tried  which  are  re- 
versed by  the  appellate  division  shall  likewise  be  specified  In 
such  order. 

If  any  case  or  bill  of  exceptions  does  not  conform  to  this  rale!, 
the  court  before  whidi  the  same  shall  be  brought  for  review 
may  order  the  same  back  for  resetUement. 

Exhibits  shall  not  be  printed  at  length  unless  the  judge  or 
referee  so  direct. 

When,  upon  non-enumerated  motions,  voluminous  documents 
have  been  used  which  are  material  only  as  to  the  fact  of  their 
existence,  or  as  to  a  small  part  of  their  contents,  the  parties 
may,  by  stipulation,  or  the  court  or  judge  below  may,  upon 
notice,  settle  a  statement  respecting  the  same,  or  the  parts 
thereof  to  be  returned  upon  the  appeal  from  the  order,  to  be 
used  in  place  of  the  original  documents.  (As  amended  April  1« 
1910,  and  June  17,  19ia) 

Rule  86.  Caae  to  be  atsnedj  service  of  eopr* 

(Repealed  Apr.  1,  1910,  in  effect  Sept  1,  1910.) 


GENERAL  RULES  OF  PRACTICE.     Rules  36, 37 

)  A^  S^mt^fst  to  brlttgr  1mmi«  •£  fmet  to  trial  |  eowaes 

^rkoro  Aof^Mdaat  1«  ttnder  aive«t  preferred* 

Wheoever  an  iMii«  of  fact,  in  any  action  pending  in  any  court 
has  been  joined,  and  the  plaintiff  tlierein  shall  fail  to  bring  the 
•ame  to  trial  according  to  the  course  and  practice  of  the  court, 
the  defendant,  at  any  time  after  younger  issues  shall  have  been 
tried  In  their  regular  order,  may  move  at  Special  Term  for  the 
dismiaMil  of  the  complaint  with  costs. 

If  it  be  made  to  appear  to  the  court  that  the  neglect  of  the 
plaintiflF  to  bring  the  action  to  trial  has  not  been  unreasonable, 
the  court  may  permit  the  plaintiff,  on  such  terms  as  may  be 
just,  to  brlnir  the  said  action  to  trial  at  a  future  term. 

Whenerer  in  any  action  an  issue  shall  haye  been  joined,  if  the 
defendant  be  imprisoned  under  an  order  of  arrest,  in  the  action, 
or  if  the  property  of  the  defendant  be  held  under  attachment, 
the  trial  of  the  action  shall  be  preferred.  Erery  cause  placed 
npon  the  calendar  of  the  Trial  Term  or  Special  Term  for  the 
trial  of  equity  cases  shall  be  moved  for  argument  or  trial  when 
reached  in  its  order,  and  shall  not  be  reserved  or  put  over  except 
by  the  consent  of  the  court  unless  otherwise  permitted  by  special 
rale;  ind,  if  passed  without  being  so  reserved  or  put  over,  it 
•hall  be  entered  on  all  subsequent  calendars  as  of  date  when 
pasaefty  and  no  term  fee  shall  be  taxed  thereon  for  any  subse- 
Quent  tmn.     (As  amended  October  24,  1899.) 


ilo  87.     Jfottoo  for  arvsiBeBt  oad  of  motions  f  order  to 
low  o««oo»  yrkoro  retornoblo)  effeet  of  order  «t07lns  pr<». 

I    mode    vrlthin    ten    days    of    Trinl    Termf 
to    be     atntedi    Jndsment     by    defnnJt    In 


All  questions  for  argument,  and  all  motions  made  at  Special 
t*^  Trinl  Terms  shall  be  brought  before  the  court  on  notice,  of 

it  leM  than  eight  days,  unless  a  shorter  time  is  prescribed  by 

judge  or  court,  under  section  780  of  the  Code,  by  an  order 
show  cause,  except  that  where  the  attorneys  for  the  respective 

•rtted  reside  or  haye  their  offices  in  the  same  city  or  village, 
«-icfa  notice  nmy  be  a  notice  of  five  days;  if  the  opposite  party 
wiaU  not  appear  to  oppose,  the  party  making  the  motion  shall 
ue  entitled  to  the  order  or  judgment  moved  for,  on  proof  of 
one  service  of  the  notice  or  order  and  papers  required  to  be 
served  by  him,  unless  the  court  shall  otherwise  direct.  If  the 
pnrty  making  the  motion  shall  not  appear,  the  court  shall  deny 
the  motion  on  the  filing  of  the  copy,  notice  of  motion,  or  order  to 
show  cnnse. 

Such  order  to  show  cause  shall  In  no  case  be  granted  unless 
a  special  and  sufficient  reason  for  requiring  a  shorter  notice 
than  eight  days  shall  be  stated  in  the  papers  presented,  nor  unless 
In  a  case  where  the  attorneys  for  the  respective  parties  reside  or 
have  their  offices  in  the  same  city  or  village,  a  special  and  suf- 
ficient reason  for  requiring  a  shorter  notice  than  five  days  shall 
be  stated  in  the  papers  presented,  and  the  party  shall,  in  his 
affidavit,  state  the  present  condition  of  the  action,  and  whether 
at  Issue,  and,  if  not  yet  tried,  the  thne  appointed  for  holding 
the  next  Special  or  Trial  Term  where  the  action  is  triable.  An 
order  to  show  cause  shall  also  (except  in  the  first  judicial  dis- 
trict) be  returnable  only  before  the  Judge  who  grants  it,  or  at  a 
Special  Term  appointed  to  be  held  in  the  district  in  which  the 
action  Is  triable. 

0f» 


Rule  3S  GENKRAIv  RULKS  OF  PRACTICE. 

No  ordeis  except  iti  tb«  firat  jivilt^al  diiltriet/  wtve4  after  Ihe 
action  shall  hate  been  noticed  for  trinl,  If  ■  s^rVtfd  * 'V^ltbriti  tA 
days  x>t  the  Trial  Term,  shall  \itXYe  the  effect,  to  stajr  tbe  pro-. 
ce^'dings  in  the  action,  unless  made  at  the  >  term  wher«  aoob 
action  is  to  be  tried,  or  by  the  judge  who  i8..appadated.or  .is^to. 
hold  such  Trial  Term,  or  unless  .such  stay -is  contaiaed  in  ttu 
order  to  show  cause  returnable  on  the  first  day- of  auch  jL/^r^n^.tn 
w'liicb  case  it  shall  not  operate  to  prevent  the  Bubpcenaitis . of 
witnesses  or  placing  the  cause  on  the  calendar.        >.  •• « 

When  the  motion  is  for  irregularity,  <  the  notice  or  ordec  ^kail 
sp<'cify  the  irregularity  complained  of. 

This  rule,  so  far  as  it  permits  a  judgment  hy  defaalt,  or  by 
the  consent  of  the  adrcrse  party,  shall  not  extend  to  aa  actioa 
for  u  divorce,  or  limited  separation,  or  to  annul  a.  marriage. . 

In  the  first  judicial  district,  all  motions  must  be  noticed  to. 
be  heard  at  and  all  orders  to  show  cause  must  be  returnable 
at  the  Special  Term  for  hearing  of  litigated  motiona,  except  in 
cases  where  the  special  rules  of  the  first  judicial  district  ^all 
require  such  motion  to  be  made  at  some  other  term  of  the  court.  > 

If  a  notice  of  motion  is  served  ten  days  before  the  returii 
day  thereof,  it  may,  immediately  after  the  prayer  lor  raUef  aikd- 
before  the  signature,  contain  the  following  statement:  **Anvw«r- 
ing  affidavits  must  be  served  five  days  before- the  ^return  dajs'*.  in 
which  case  answering  affidavits,  in-  order  to  be  iU8ed>'4ipon  the. 
motion,  must  be  so  served.'  The  moving  party,  upon  receivmgLSUch- 
answering  affidavits,  may  serve  affidavits  incei^y  *at 'leatt  two ' 
days  before  the  hearing.  Buch  replying  affidavits  shaM  be  lite- 
ited  strictly  to  matters  in  reply.  Affldavitfttin  answer -and fr^lf 
.cannot  be  read  upon  the  niotibn' if- not  so'fcerted,- unless ♦  the 
court  in  its  discretion,  for  good  cause  shown, 'mfer  otherwise 
order.    (Amended  Apr.  1,  1910,  in  effect  Sept.  1,  1910.) 

Rule  3S.    SnuiveriUed  ipiotiaii«|  aoa-eapii«evAteil  ntptloiuiy 
fvhat  are;  contested  motionii,  -vrbea  not  lneArd  at  ' 


Enumerated  motions  are  motions  aHsini?'  on  -speciak  verdict, 
issues  of  law,  cases,  exceptions,  appeals  from  judgments  soatatn- 
ing  or  overruling  demurrers,  appeals  from  juogment  or  order 
granting  or  refusing  a  new  trial  in  an  inferior  court,  i aMeaki -hF 
virtue  of  sections  1346  and  1349  of  the  Code,  agreed  cases  anb- 
m  it  ted  under  section  1279  of  the  Code,  and  appeals  fDoib  final 
orders  and  decrees  of  Surrogate's  Courts,  and  tnatters  provided 
.for  by  sections  208£V-2a99  and  2138  of. the  Cdde. 

Non-enumerated  motions  include  all  other  questions  sabmitted 
to  the  court,  aud  shall  be  heard  at  Special  Tenu  except  when 
otherwise  directed  by  lawb 

Contested  motions  siiaU  not  'be  noticed  or  bronglit  to  a  heariag 
at  any  Speciai  Term  held  at  tlie  same  time  an<l>t>lace  with  a 
Trial  Term,  except  in  actions  upon  the  calendar  for  trial  at  sueii 
term,  ana  iu  which  the  hearing  of  the  motion  i&  necessary  to 
the  disposal  of  the  enuse  unless  otherwise  ordered  by  the  Justice 
holding  the  court;  and  except,  also,  that  in  counties  ia  which  no 
Special  Term  distinct  from  a  Trial  Term  is  appointed  to  be  held, 
motions  in  artions  triable  in  any  sttch  county  may  be  aotlcfad 
and  Drought  on  at  the  time  of  holding  the  Trial  and  8t>eoial  Term 
in  the  county  in  which  such  actions  are  triable* 


GENERAL  RUT^ES  OP  PltACTlCE.     Rules  39,  40 

Rtit^  jftl  y«<e«  of  ^MiiQcV  wh«n  i&  be'  tffeklj  neiiar'ate  ciiIt 
«lfc Ar  Tor  non-eniiiuerated  mdttolirt,  pre r<^'r reef  c'aseti;  ciiseii 
sot  reaeryed;  ^vlien  panned,  place  oa  sabneqaeut  caleadar«. 

At  th^  first  term  of  tbe  Appfeilafe  Division  of  the  Supreme 
Oonrt  in'  each  dejl^iptmt^nti  Andttt  such  other  times  ad  ti^e  court 
shiill  from  time  to  time  dfrect.  the  clerk  shall  malce  up  aj^alendar 
which  shall  consist  ot cases  pending  and  undisposed  of  as* follows: 

l^otes  of  issu4  for  the  Appellate  Division  shall  be  filed  eight 
days  before  the  commenceifient  of  the  court  at  which  the  cause 
mar  b^  noticed.'  The  ^*}ei* '  shall  prepare  a  calendar  for  the 
Appellate  Division  ijnd.  exceirt  in  the  first  department,  cause 
thetsame  to  be  printed  for  eafch  of  the  Justices  holding  the  court. 
Appeals  shall  be  placed  on  the  calendar,  according  to  the  date  of 
the  serTl*e  of  the  notice  oiP  appeal;  i^nd  all 'subsequent  enumerated 
n^pietils  in  the  same  eause  shaH  b0  p«t'  on  the  caleftdar  as  of  the 
date  of  the  first  appeal;  anid  other  cases  as  of  the  time  when 
the  question  fo  be"  reviewed  arose.  Appeals  in  non-enumerated 
Diotions  iihali  alao  be  placed  n^on  a  separate  calendar.  Cases 
entitled  to  preference  shall  be  placed  separately  on  the  calefadar. 
'  The  Appellate  Division  of  «ach  department  shall  adopf:  rules 
regulating  tl)e  hearing  of  causes  and  of  calendar  practice  in  such 
Ofiptfttment*  not  iAcoiisfstent  with  lite  Code  of  Civil  Procedure" 

Jiidgm^ht  of  reversal  by  defailU'will  not  be  allowed.  Wher^ 
the  eaus^  is  <<alled  in  its  order  on  the  calendar,  if  the  appellant 
fatiB  to  appear  and  furnish  the  court  with  the  papers  required, 
ii»d  argi)e  or  submit  his'  cause,  jiidgmeijt  of  affirmance  h^ 
4efaAlt  %t111  be  ordered' on  motion  of  the  respondent.  If  the  appel- 
lant  only  at)pears  he  may  either  argue*  br  submit  the  case,  tt 
neither  party  appears,  the  case  will  be  passed  and  placed  at  the 
foot  of  the  calendar!  When  any  cause  shall  be  twice  passed,  the 
elerk  shall  enfer  an  order  of  course  dismissing  the  appeal  or  tha 
Xytoce^dfngs^  or  denying  the  motion   for  a  new  trial  —  but  the 

co«t  mary,  upon  motion,  vacate  the' order 'aod  restore  the  cause. 

■ 

'  Rvle  40.'     Eaaiaarated  laotloaai  i^luit  paper*  ta  ba  faiv 
vftBlk«49  #iiA  by  ^bomi  point*  to  oontaia  m.  mtntevkw^t  of 


The  papers  to  be' fomlshed  on  enumerated  motions  at  Special 
Term  shall  be  a  copy  of  the  pleadings,  wfaien-i;he  question  arii^e^ 
on'tlie  pleadings,  or  any  part  thereof,  a  copy  of  the  special  vert 
diet,  rettim  or  other  papers  on  which,  the  question  arises.  The 
partT  whose  duty  it  is  to  furnish  the  papers  shall  serve  a  copy 
on  the  opposite  party,  except  open  the  trial  of  issues  ofi  law,  at 
least  five  days  before  the  time  for  which  the  matter  may  b^ 
noticed  for  argument;  If  the  party  wtiose  duty-  it  is  to  furnish 
the  papers  shall  -  neglect  to  do  so,  the :  opposite  party  shall  be 
entitled  to  more^  on  affidavit  and  on  four  days''  notipe  of  motion 
tkat  the  cause  be  struck  from  the  cfdendar  (whicbevep  party  miky 
have  noticed  it  for  argument>,  and  that  the  judgment  he.rQu-i 
de^ed  in  his  favor. 

The  papers  shall  i>e  furnished  by  the  plaintiff  when  the  ques- 
tion arises  on  special  verdict,  and  by  the  party  demurring  on  the 
trial  of  isiues  of  law,'  and  in  all  other  cases  by  the  party  making 
the  ttiotioD.  Bach  party ^  shall  prefix  to  his  points  a  concise  stnte- 
nient  of  the  facts  of  the  case,  with  reference  to  the  folios;  and  if 
siic4  tf4mt«ni#nt  is  not  furnrsbed,  no  discussion  of  the  f a$2t»  hy  tho 

Sarty  omitting  such  statement  will  be  permitted.     (As  amended 
October  24,  1899.) 
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Sale  41  GENERAL  RULES  OF  PRACTICE. 

Rule  41.  Papers  to  be  f«vnl«kedt  on  appeal^  l»r  avpel* 
lanti  printed  eoplea  of  eaae  and  points  |  appeals  fronft  A/on- 
enumerated  aaotions. 

In  all  cases  to  be  heard  in  the  Appellate  DlTUion,  except 
appeals  from  non-enumerated  motions,  the  papers  snail  be  fur- 
mshed  by  the  appellant  or  the  moyiug  party,  and  in  cases  aj^reed 
npon,  under  section  1279  of  the  Code,  by  the  plaintiff. 

The  party  whose  duty  it  is  to  furnish  the  papers  shall  cause 
a  printed  copy  of  the  requisite  papers  to  be  filed  in  the  office 
of  the  clerk  of  the  Appellate  Division  within  twenty  days  after 
an  appeal  has  been  taken,  or  the  order  made  for  the  hearing 
of  a  cause  therein,  or  the  agreed  case  filed  in  the  clerk's  ofllce 
pursuant  to  section  1279  of  the  Code;  but  if  it  shall  be  neces- 
sary to  make  a  case  or  case  and  exceptions  after  the  appeal  has 
been  taken  or  the  order  made  for  the  hearing  in  the  Appellate 
Division,  the  printed  papers,  including  the  case  as  settled  and 
signed  by  the  judge  before  whom  the  case  was  tried,  shall  be 
filed  within  twenty  days  after  the  settlement  of  the  ease;  and 
the  party  whose  duty  it  is  to  furnish  the  papers  shall  serve 
withm  said  twenty  days  upon  his  adversary  three  printed  copiae 
of  such  papers. 

Such  papers  shall  consist  of  a  notice  of  appeal,  if  an  appeal 
has  been  taken;  a  copy  of  the  judgment-roll,  or  the  decree  In 
the  court  below,  and  the  papers  upon  which  it  was  entered;  it 
no  judgment  was  entered,  the  pleadings,  minutes  of  trial,  and 
the  order  sending  the  case  to  the  Appellate  Division  or  the  order 
appealed  from,  or  the  papers  required  by  section  1280  of  the 
Code  of  Civil  Procedure.  To  these  papers  shall  be  attached 
the  case  or  case  and  exceptions  if  it  is  to  be  used  in  the  Appel* 
late  Division.  All  the  foregoing  papers  shall  be  certified  by  the 
proper  clerk,  or  be  stipulated  by  the  parties  to  be  true  copies 
of  the  original.  There  shall  be  prefixed  to  these  papers  a  state- 
ment showing  the  time  of  the  beginning  of  the  action  or  spe- 
cial proceeding,  and  of  the  service  of  the  respective  pleadings; 
the  names  of  the  original  parties  in  full;  and  any  change  in  the 
parties,  if  such  has  taken  place.  There  shall  be  added  to  them 
the  opinion  of  the  court  below,  or  an  affidavit  that  no  opinion 
was  given,  or.  If  given,  that  a  copy  could  not  be  procured.  The 
foregoing  papers  shall  constitute  the  record  in  the  Appellate 
Division.  If  the  papers  shall  not  be  filed  and  served  as  herein 
provided  by  the  party  whose  duty  it  is  to  do  so,  his  opponent 
may  move  the  court  on  three  days*  notice,  on  any  motion  day, 
for  an  order  dismissing  the  appeal,  or  for  a  judgment  in  bis 
favor,  as  the  case  may  be. 

The  papers  in  all  appeals  from  non-enumerated  motions  shall 
consist  of  printed  copies  of  the  papers  which  were  used  in  the 
court  below,  and  are  specified  in  the  order,  certified  b^  the 
pro'per  clerk,  or  stipulated  by  the  parties  to  be  true  copies  of 
the  original,  and  of  the  whole  thereof.  There  shall  be  added 
to  them  the  opinion  of  the  court  below,  or  an  affidavit  that  no 
opinion  was  given,  or,  if  given,  that  a  copy  conld  not  be  pro- 
cored 

They  shall  be  filed  with  the  derk  within  fifteen  days  after 
the  appeal  is  taken  and  at  the  same  time  the  appellant  shall 
stirve  upon  his  adversary  three  printed  copies  thei^eof. 

If  the  appellant  fails  to  file  and  serve  the  papers  «•  «Cere8ftid» 


GENERAL  RULES  OF  PRACTICE.     Rules  42, 43 

the  respondent  may  move,  on  any  motion  day,  upon  three  days' 
notice,  to  dismiss  the  appeal. 

If  the  judge  from  whose  order  the  appeal  is  taken  orders  that 
it  shall  not  be  necessary,  to  insert  in  the  prmted  papers  upon 
which  the  appeal  is  to  be  taken  such  exhibits  or  other  Tolumi- 
nous  documents  as  are  not  necessary  for  a  consideration  of  the 
questions  raised  by  the  appeal,  the  clerk  shall  then  certify  that 
the  printed  papers  are  true  copies  of  the  originals  and  of  the 
whole  thereof  specified  in  the  order  except  those  omitted  by 
order  of  the  court.  (As  amended  Oct.  24,  1^9^,  and  Apr.  1,  1910, 
in  effect  Sept.  1,  1910.) 

R«le  42.    Briefs    and    points    to    be    ezehnnsed    by    tbe 


The  Appellate  Diyision  in  any  department  may  make  such  rules 
in  relation  to  the  exchange  of  briefs  and  the  delivery  of  papers 
and  briefs  to  the  Justices  thereof  as  they  may  deem  expedient  in 
all  cases,  whether  enumerated  or  non-enumerated. 

Rnle  48.  Cases  and  points  to  be  printed  and  Indezedt 
mnnftber  to  be  dllTered  to  tbe  eonrt|  eltatlons  from  ofllelal 
reports. 

The  cases  and  points,  and  all  other  papers  furnished  in  the 
Appellate  DiTision  in  calendar  cases,  shall  be  printed  on  white 
writing  paper,  with  a  margin  on  the  outer  edge  of  th3  leaf  not 
less  than  one  and  a  half  inch  wide.  The  printed  page,  exclusive 
of  anv  marginal  note  or  reference,  shall  be  seven  inches  long 
and  three  and  a  half  inches  wide.  The  folio,  numbering  from 
the  commencement  to  the  end  of  the  papers,  shall  be  printed 
.on  the  outer  margin  of  the  page. 

The  cases  and  points  in  each  case  shall  be  uniform  in  sise 
and  in  the  type  of  this  rule. 

All  cases  cited  on  the  briefs  from  the  courts  of  this  state 
shall  be  cited  from  the  reports  of  the  official  rej^rters,  if  such 
cases  shall  have  been  reported  in  full  in  the  official  reports. 

At  the  beginning  of  the  argument  of  any  appeal,  the  party 
whose  duty  it  is  to  furnish  the  papers  shall  deliver  to  the  clerk 
thirteen  copies  thereof,  and  each  party  shall  deliver  to  the  clerk 
thirteen  copies  of  his  briefs  and  points.  The  clerk  shall  deliver 
one  copy  of  the  papers  and  briefs  to  each  justice,  two  to  the  offi- 
cial reporter,  and  shall  transmit  one  to  the  librarian  of  the  State 
Law  Library,  one  to  the  clerk  of  each  of  the  other  departments, 
and  shall  dispose  of  the  remainder  as  directed  by  the  court. 
The  Appellate  Division  in  any  department  may  require  further 
copies  of  the  papers  and  briefs  to  be  delivered  in  their  discretion. 

The  printed  papers  on  appeal  shall  contain  an  index  in  the 
front  thereof.  The  index  of  the  exhibits  shall  concisely  indicate 
the  contents  or  nature  of  each  exhibit  and  the  folio  of  the  case 
at  which  it  is  admitted  in  evidence  and  at  which  it  is  printed 
in  the  record.  Said  index  shall  also  contain  a  reference  to  the 
folios  at  which  a  motion  for  a  dismissal  of  the  complaint  or 
the  direction  of  a  verdict  is  contained:  and  to  the  certificate  that 
the  case  contains  all  the  evidence.  At  the  top  of  each  page  of 
the  case  or  bill  of  exceptions  must  be  printed  the  name  of  the 
witness  then  testifying  and  of  the  party  calling  him,  and  indicat- 
ing whether  the  examination  Is  direct,  cross  or  redirect.  Each 
alBdaTit  or  other  paper  printed  upon  an  appeal  from  an  order 


BuleB  44-43    GEKBiaAIi  EULES  OF  pEAOTlO^. 

shall  be  preceded  br  a  deQcrfption  thereof  (bat  mnst  spedCi 
on  whose  behalf  it  was  road;  and  the  name  of  the  affiant  shaft 
be  printed  at  t}ie  top  of  each  paf?e  containing  an  affldaTit. 
On  an  appeal  from  an  order  granting  or  denying  a  qiotlon  to 
strike  out  parts  of  a  pleading  as  irrelevant,  redundant  or  scanda- 
lous, or  to  malcu  a  pleading  more  definite  and  certain,  tl^e  pof^ 
tion  of  the  pleading  to  which  the  motion  relates  must  be  printed 
in  italics.  rAmended  Oct.  24,  1005,  and  Apr.  1,  1010,  in  efFect 
Sept;  1,  1010.) 

• 

ho-w  taken. 

Non-enumerated  motions  in  the  Appellate  Division  aiid 
appeals  from  orders  will  be  heard  upon  such  days  as  are  des- 
ign a  t<'d  by  the  special  rule  of  the  Appellate  Division  in  each 
Department.        « 

If  a  non-enumerated  motion  noticed  to  be  heard  at  the  Appel- 
late Division  shall  not  be  made  upon  the  da^  for  which  it  ia 
noticed,  the  party  attending  pursuant  to  nqtice  to  oppoae  tha 
same,  may,  at  the  close  of  that  order  of  business,  unless  the 
court  shall  otherwise  order,  take  an  ordeF  a^ain^t  the  parfy 
giving  the  notice,  denying  the  motion,  with  costs.  (Amended 
Apr.  1,  1010,  in  effect  Sept.  1,  1010.)  • 

Utile  45.    Additional  all«wanoe» 

Applications  for  an  additional  allowance  can  o^]y  he  made  to 
the  court  before  which  the  trial  is  had  or  the  Judgment  rendereOf 
and  shall  In  all  cases  be  made  before  final  costs  are  adjusted^ 

Rale  46.     Motion  to  avAend  fastleo's  retnm  on  appeaJ, 
'vrhcn  to  be  noticed. 

On  appeal  from  a  justice's  judgment,  where  a  County  Coiirt 
has  not  jurisdiction,  by  reason  of  relationship,  etc.,  a  notice  or 
motion  for  an  order  to  compel  the  justice  ^o  ameqd  his  petnrn 
may  be  given. in  twenty  days  after  the  date  of  the  certificate  of 
the  county  judge,  and  not  after  that  time. 

Role  4T.    Counsel,  time  allowed. 

At  the  hearing  of  causes  in  the  Appellate  Division  or  at  Special 
Terra,  not  more  than  one  counsel  shall  be  heard  on  each  sjde,  and 
then  not  more  than  one  hour  each,  except  when  the  court  shall 
otherwise  order. 

On  appeals  from  orders  and  on  non-enumerated  motions,  hat 
one  counsel  on  each  side  shall  be  heard,  and  not  more  than  tnirty 
minutes  each,  unless  the  court  shall  otherwise  order. 

The  Appellate  Dirision  in  any  department  may  make  such  fur- 
ther or  different  regulations  upon  these  subjects  as  it  may  deem) 
proper. 

Rnle  48.  Stay  of  proceeding,  for  ohi^nse  of  yeniiet 
aflldavitsy  on  motion  to  ehanse  venne. 

No  order  to  stay  proceedings  for  the  purpose  of  moving  to 
chnni,'e  the  place  of  trial  shall  be  granted  unless  it  shall  appear 
from  the  papers  that  the  defendant  has  used  due  diligence  in 
preparing  the  motion  for  Ihe  earliest  practical  day  after  issue 
joined.     Such  order  shall  not  stay  the  plaintiff  trom  taking  any 

»4 
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•tep,  except  subpcenaln^  witnesses  for  the  trial,  without  a  special 
da  use  to  that  effect. 

On  motions  to  change  the  place  of  trial,  the  moving  party 
shall  state  the  nature  of  the  controversy  and  show  how  his 
witnesses  are  material,  and  the  grounds  of  his  belief  that  the 
testimony  of  such  witnesses  will  be  favorable  .to  hia  contention, 
and  shall  also  show  where  the  cause  of  action  arose,  and  such 
tacts  shall  be  taken  into  consideration  by  the  court  in  fixing  the 
place  of  triiil.    (Amended  Apr.  1,  1910.  in  effect  Sept.  1,  1910.) 

R«le  40.     GvavdlftUB  ad  litem. 

No  person  shall  be  appointed  guardian  ad  litem,  either  on  the 
application  of  the  Infant  tyt  atherwise,  nnless  he  be  the  gerieral 
ipiiardian  of  siKh  infant,  of  is  fully  conipett'nt  to  understand  and 
protect  the  righta  of  the  inf aiit,  and  has  no  interest  adverse  to 
ihttt  of  the  infant,  and  is  sot  oonnected  in  buainess  with. the 
attorney  or  ec^ilna^  of  the  adTerae  tMirty.  And  bo  .peraen  ahftU  be 
appointed  stieh  gtiardlan'Who  Ss  net  ot  sattoieat. ability  to  atiawer 
to  the  Infant  for  any  dama^  trMcii  Btay  be  snitatned  'by* ibis 
nesligeuce  or  misconduct  in  the  defense  or  prosecution  of.  the 
sntt,  and  such  ability  shall  be  shown  by  affidavit  stating  facta  in 
respect  thereto.  And  no  person  shall  be  appointed  guardian  ad 
litem  who  ia  oomusated  by  the  adverse  party. 

Rii1«  60.     Onai^dtan  ad  litem,  datieii,  oompeaaatlony  aJU* 
davtt  to  eatltle  vuardlan  to  eompeaiiatioa* 

It  shall  be  the  duty  of  every  attorney  or  officer  of  the  court  to 
act  as  the  guardian  of  any  infant  defendant,  in  any  suit  or  pro- 
ceeding against  him»  ^whenever  appointed  for  that  purpose  by  an 
order  of  this  court.  And  it  Shall  be  the  dnty  of  snch  guardian  to 
gamine  into  the  circumstances  of  the  case,  so  far  as  to  enable 
him  to  make  the  proper  defense,  when  necessary  for  the  protec- 
tion of  the  rights  of  the  infant;  and  he  shall  be  entitled  to  such 
compensation  for  his  services  as  the  court  may  deem  reasonable. 
But  no  order  allowing  compensation  to  guardians  ad  litem  shall 
be  made,  except  upon  an  affidavit  to  be  miide  by  such  guardian, 
if  an  attorney  of  the  cobrt^  or  if  the  guanfian  be  not  an  attorney, 
then  an  affidavit  to  be  made  by  an  attorney  of  the  court  who  has 
acted  in  the  matter  in  behalf  of  such  guardian,  showing  that  he 
has  examined  Into  the  drcumstant;es  of  the  case,  and  has,  to  the 
best  Of  his  ability,  milde  himself  acquainted  with  the  rights  of 
bis  ward,  and  that  such  guardian  has  taken  all  the  steps  neces- 
sary for  the  nroteetion  of  such  rights,  to  the  best  of  his  knowl- 
edge, and  as  ne  believes,  stating  what  has  been  done  by  him  for 
the  pnrpose  of  ascertaining  the  rights  of  the  ward* 

Rlil«  HI*'    Oaardiaa^  iMind  Of,  before  jpeeeivltiff  iiropeftr* 

No  guardian  itd  litem  for  aU.  Infant  party  shall  as  such  guarditla 
receive  any  money  or  property  ^)elonging  to  such  infant,  or  which 
may  be  awkrded  to  h*  a  in  the  suit  (except  snc'h  costs  and  ex- 
pense as  tnay  be  allowed  by  the  court  to  the  guardian),  unless 
he  has  Kiven  iitt  undertaking  executed  by  a  surety  com- 
^njr  autnorii^d  to  do  business  In  this  state,  in  double  the 
itnotint  dr  suc^h  mohev  or  property,  or  a  bond  secured  by  a  mort- 
M^  Oil  imt>lrbTe6  hnd  nninduuibered  reel  property« 
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Neither  shall  the  general  guardian  of  an  Infant  receiyios 
any  part  of  the  proceeds  of  a  sale  of  real  property  belon^n^ 
to  an  infant  sold  under  a  decree,  judgment  or  order  of  the  court 
nntil  the  guardian  has  given  such  further  security  for  the  faith- 
ful discharge  of  his  trust  as  the  court  may  direct.  In  case,  how- 
eyer,  such  proceeds  shall  exceed  the  sum  of  five  hundred  dollars 
the  court  shall  require  the  guardian  to  give  a  bond,  in  the  penalty 
of  double  the  amount  to  be  paid  to  the  guardian,  such  bond  to 
be  that  of  a  surety  company  authorized  to  do  business  in  this 
state  or  secured  by  mortgage  on  improved  and  unincumbered 
real  property  worth  the  amount  of  the  penalty  of  the  bond. 
(Amended  Apr.  1,  1010,  in  effect  Sept.  1,  1910.) 

Rale  S2.     General  snardlan,  appolatiaent  of. 

Except  in  cases  otherwise  provided  for  by  law,  for  the  pnrpoae 
of  having  a  general  guardian  appointed,  the  infant,  if  of  the  an 
of  fourteen  yean  or  upward,  or  some  relative  or  friend,  if  tae 
infant  is  under  fourteen,  may  present  a  petition  to  the  oovrt, 
stating  the  age  and  residence  of  tbe  infant,  and  the  name  and 
residence  of  the  person  proposed  or  nominated  as  guardian,  and 
the  relationship,  if  any,  which  said  person  beam  to  the  infant, 
and  the  nature,  situation  and  value  of  the  infantas  estate. 

Rule  68.     Aare  of  Infant  and  amount  of  proportr  to  Be 
aaoertalned  by  eonrt* 

Upon  presenting  the  petition,  the  court  ^lall,  by  inspection  or 
otherwise,  ascertain  the  age  of  the  infant,  and  if  of  the  aire  of 
fourteen  years  or  upward  shall  examine  him  as  to  his  voluntary 
nomination  of  a  suitable  and  proper  person  as  guardian:  if  under 
fourteen,  shall  ascertain  who  is  entitled  to  the  guardianship,  and 
shall  name  a  competent  and  proper  person  as  guardian.  The 
court  shall  also  ascertain  the  amount  of  the  personal  property, 
and  the  gross  amount  of  value  of  the  rents  and  profits  of  the  real 
estate  of  the  infant  during  his  minority,  and  shall  also  ascertain 
the  sufficiency  of  the  security  offered  by  the  guardian. 


Rnle  64.     Bond  of  a  general  ornardfi 

The  security  to  be  given  by  the  general  guardian  of  an  infant 
shall  be  a  bond  in  the  penalty  of  double  the  amount  of  the  per- 
sonal estate  of  his  ward  and  of  a  gross  amount  or  value  of  the 
rents  or  profits  of  the  real  estate  during  his  minority.  The  bond 
shall  be  executed  by  the  guardian,  together  with  at  least  two 
sufficient  sureties,  each  of  whom  shall  be  worth  the  amount  speci- 
fied in  the  penalty  of  the  bond  over  and  above  all  debts.  If, 
however,  the  total  amount  of  the  personal  estate  of  an  infant 
and  of  the  gross  amount  or  value  of  the  rents  or  profits  of  the 
real  estate  during  his  minority  shall  exceed  twenty-five  hundred 
dollars,  then  the  bond  must  be  the  bond  of  a  surety  company 
authorized  to  do  business  in  this  State,  or  the  general  guardian 
may  give  a  bond  secured  by  a  mortgage  on  improved  and  unin- 
cumbered real  property  of  the  value  of  the  penalty  of  the  bond. 

The  court  in  its  discretion  may  vary  the  security  where  from 
special  circumstances  it  may  be  found  for  the  interest  of  the 
infant,  and  may  direct  the  principal  of  the  estate  and  any  part 
thereof  to  be  invested  in  the  stocks  of  the  state  of  New  Tork 
or  of  the  United  States,  or  deposited  with  any  trust  company 
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which  shall  hare  been  designated  as  a  depository  for  sacb 
moneys,  or  invested  in  bond  and  mortgage  on  nnincumbered 
and  improTed  property  of  at  least  double  the  yalue  of  the  amount 
inrested,  to  be  shown  to  the  satisfaction  of  the  court,  for  the 
benefit  of  the  infants,  and  that  the  interest  or  income  thereof 
only  be  received  by  the  guardian.  (Amended  Apr.  1,  1910,  in 
effect  Sept  1,  1910.) 

R«le  86.  Sale  of  real  estate  ef  infaatey  lanatlea^  ete.y 
eoateats  of  petltioa. 

The  petition  in  proceedings  to  sell,  mortgage  or  lease  real 
estate  bplongiog  to  an  infant  or  lunatic,  idiot  or  habitual  drunk- 
ard, shall  state,  besides  the  particular  grounds  for  a  sale,  mort- 
gage or  lease  of  the  property,  and  the  other  matters  required  by 
the  Code,  the  age  and  residence  of  the  infant  lunatic,  idiot  or 
habitual  drunlcard,  and  the  name  and  residence  of  the  person 
proposed  as  a  special  guardian  or  committee,  the  relationship,  if 
any,  which  he  bears  to  the  infant,  lunatic,  idiot  or  habitual 
drunkard,  and  the  security  proposed  to  be  given;  and  also 
whether  any  previous  application  nas  been  made,  and,  if  so,  the 
time  thereof,  and  what  disposition  was  made  of  the  same. 

Rale  SB.     Referee's  report  oa  petltioa  to  aell,  ete. 

The  referee  appointed  on  such  petition  must  report  as  to 
whether  a  sale,  mortgage  or  lease  of  the  premises  (or  any  and 
what  portiou  thereof),  would  be  beneficial  to  the  infant,  lunatic* 
idiot  or  habitual  drunkard,  and  the  particular  reason  therefor, 
and  whether  the  infant,  lunatic,  idiot  or  habitual  drunkard  is  in 
absolute  need  of  having  some  and  what  portion  of  the  proceeds 
of  such  sale,  mortgage  or  lease,  for  a  purpose  provided  in  section 
2348  of  the  Code,  in  addition  to  what  he  might  earn  by  his  own 
exertions;  and  snch  referee  shall  also  ascertain  and  report  the 
value  of  the  property  or  interest  to  be  disposed  of,  specifically,  as 
to  each  separate  lot  or  parcel,  and  whether  there  is  any  person 
entitled  to  dower  or  a  life  estate,  or  estate  for  years,  m  the 
premises,  and  the  terms  and  conditions  on  which  it  should  be 
sold 

And  the  referee's  report  shall  give  such  further  facts  as  are 
necessary  or  proper  on  the  application. 

The  facts  in  relation  to  the  value  of  the  property  or  Interest 
to  be  disposed  of  required  to  be  ascertained  and  reported  upon 
by  the  referee  must  be  proven  on  such  reference  by  evidence  of 
at  least  two  disinterested  persons,  in  addition  to  that  of  the 
petitioner,  and  the  report  shall  not  refer  to  the  iietmon  or  any 
other  papers  for  a  statement  of  fact.  (As  amended  October  24, 
1809.) 

Ral#  6f  •     BoaA  of  speeial  vaardiaa. 

The  security  required  on  a  sale  of  the  real  estate  of •  an  Infant 
shall  be  a  bond  of  the  guardian,  with  two  suflQcient  sureties,  in 
the  snm  of  double  the  value  of  the  premises,  including  the  in- 
terest on  such  value  during  the  minority  of  the  infant,  each  of 
which  sureties  shall  be  worth  the  penalty  of  the  bond  over  and 
above  all  debts,  which  bond  shall  be  duly  acknowledged  and 
accompanied  with  affidavits  of  justification  made  by  the  sureties. 
Im  ease,  however,  the  value  of  the  premises  including  the  interest 
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on  such  value  doTiik^  the  .minority  of  the  iDfiiint«'  shall        

the  stim  of  five  hundrecl  dollars,  the  court  munt  r«qii|re  the 
guardian  to  irive  ti  bond  of  a  surety  companj  authoffiaed  to  ^o 
business  in  this  state  or  a  bond  secured  bj  a  mortgage  oa  im* 
iMTOTed  and  unincumbered  real  property  of  the  vdlue  of  the 
petialtp  bf .  the  iTond.  (Amended  Apr.  1,  1910,  in  effeet  ■  Sept:  1« 
1910.) 

BpUe  99k    Pro^vemU  mt  1«1«  mnmt  'lie  >1)>oiicIk«»  lnt#  ^«ftt; 

COBtM.  »•    .        .  >  I         •  ♦ 

'  If  the  ptoeeeda  of  the  sale  exceed  $500,  an^  the-snatdian  has 
not  t^vetk  security )  by  I  mortgage  upon  real  estate,  be  shall  brin? 
the  proceeds  into  court,  or  invest  the  same  under  the  direction 
of  the  court,  for  the  ntfie  o<  the  intant;  and  the  guardian  sfaiall 
only  be  entitled  to  receive  so  much  of  the '  interest  .or  inbotne 
thereof,  from  time  to  time,  as  tOAj  be  necessary  fox  the  anpport 
and  maintenance  of  the  infant,  without  the  order  of  the  coiirt. 
If  the  infant's  Interest  in  the  property  does  not  exceed  $1,000, 
the  whole  costs,  including  disbursements,  shall  not  exceed  twenty- 
five  dollars,  and  referee's  fees  not  e«ceeding  ten  dollars.  Where 
several  infants  are  interested  rin.  the  same  premises  as  tenants 
in  common,  the  application  in  behalf  of  all  shall  be  joined  in  the 
same  petition,  although  they  may  have  several  general  ^uaraf^ius; 
and  tUere  shall  be  but  one  reference j to  ascertaih  th^  pro^lrjety 
of  a  sale  as  to  all,  and  bat  dne  bill  of  costs  ahalt  be  allowed.' 

ftvle  SO.    When  proceeds  of  aale  to'  be  paid  to  ven<eral 
sniilraiani  petltfon  tHct-efor. 

No  money  arising  from  the  sale  of  the  real  estate  of  an  iafaat 
shall  b6  paid  ovei:  to  his  general  guardian,  except  so  much 
thereof,  or  of  the  interest  or  income,  from  time  to  time,  as  may 
b^  necessary  for  his  support  or  niainteiiauce,  unless'  such  guardinni 
snail  give  a  bond  in  the  penalty  of  double  the  amount  to  be 
paid  to  him  with  sufficient  surety  to  be  approved  by.  the  court^ 
In  case,  however,  such  money  shall  exceed  the  sum  of  five  hun- 
dted  dollars  the  court  must  require  the  guardian  to  give  a  bond 
of  a  Surety  company  authorized  to  do  business  in  this  stAte  or  a 
bond  secured  by  a  mortgage  on  imppoved  and  unincumbered  real 
pi-onerty  of  a  value  of  the  penalty  of  the  boixd. 

No  order  shall  be  made  for  the  payment  of  any  such  moners 
to  any  person,  except  upon  petition,  accompanied  by  a  certified 
copy  of  the  drdel*,  in  pursuance  of  which  the  money  was  brougn^ 
into  court,  together  with  a  statement  of  the  county  treas^reri 
city  chamberlain,  or  oth(»i;^  depository  of  tjie  money,  showing  ^the 
present  state  and  amuiiht'  hi  the  fund,  separating-  the  princi]^! 
and  interest;,  and  shotrih^'  the  amount  of  each;  and  the  cpurt 
may  take  such  proof  of  the  truth  of  the  matters  stated  in  the 
petition  as  shall  be  d^emt$<l  i^voper,  or  may  refer  the  same.tif 
a  suitable  referee  to  take  proof  and  report  thereon.  (Amended 
Atr.  1.  lOl.O',  in  effect  Stpt  1,  I9l0*)  ,     '\ 

ltftill^'^0.     Refereiiee  6n  fdllnre  to  hnaner  dn  itiortirace 
fdireiilOKtirei  Jtidfirmetit.  ^ 

If,  in  an  action*  to  foreclose  A  mortgage,  the  defendaht  fails  to 
answer  within  the  time  allowed  for  that  purpose,  br  the  right  of 
the  plaintiff,  as  .stated  in  the  odmplaint,  is  admitted  by  the 
apswcr,  the  plaintiff  may  liaVt*  an  order  iref erring  it  to  sbxiie' 
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soltflblfe  person  fis  f^tvne,  ta  coniimte  the 'amotmt  dne  to  ttl« 
platntlffi  and  to  ftuch.  of  the  defendants  as  are  prior  incum- 
bmncert  of  the  mortgaged  premiseB,  and'  to  esamine  and  report 
whether  the  mortgaged  premwes  can  be  sold  in  parcels^  if  the 
whole  ttnonnt  secured  by  the  mortgage  has  not  become  doe. 
If  the  defendant  is  an  infant,  and  has  pnt  in  a  general  answer 
\sr  his  guardian^  or  if  anj^  of  the  defendants  are  absentees  the 
order  of  reference  shall  also  direct  the  person  to  whom  it  is 
referred  to  take  proof  of  the  facts  and  circumstances  stated  in 
the  complaint,  and  to  gamine  the  plaintiff  or  his  agent,  on 
oathi  as  to  any  payihents  which  have  been  made,,  and  to  com- 
pote the  amount  due  on*  the  mortgage,  preparatory  to  the  ap- 
plicflLtiou  for  judgment  bf  foreclosure  and  sale. 

When  no  ans^rer  is  put  in  by  the  defendant,  within  the  time 
allowed  for  that  purpose^  or  any  aus^^r  denying  any  material 
fa^Ks  of  the  eompiaint^  the  plaJivHflr  After  the  cause  is  in  readi- 
ness for  trial,  as  to  all  the  defendants,  teiay  apply  for  judgment, 
at  any  Bpeeial  Term/  npon  due  notice  to  such  of  the  defendants 
as  haTe  apfieared  in  tho  action,  and  without*  putting  the  ciluse 
on  the  calendar. 

The  plaintiff,  in  such  case,  when  he  moves  for  judgn^ent,  must 
8h»w^  by  aildatit  or  otherwise,  wh^her  any  of'  the  defendants 
who  hATe'DoC  apneand  are 'absentees;  atid,  if  so,  he  must  produce 
the  report  as  to  the  proof  of  the  facts  and  circumstances  stated 
in  the  complaint,  and  of  the  examination  of  the  plaintiff  or  his 
agen^  9n  oath,  as  to  any  payn^ents  which  have  been  made.  And 
in  all  foreclosure  cases  the  plaintiff,  when  he  moves  for  judg- 
ment, must  show  by  affidavit,  or  by  the  certificate  of  the  clerk 
of  the  coun^  in  whicli  the  mortgaged  premises  ar^  situated, 
tnat  a  notice  of  the  pendencv  of  tne  action,  containing  the  names 
o(  tlM  pasties  theretOi  the  object  of  the  action,  and  a  description 
of  tiie  property  in  that. county  affected  thereby,  the  date  of  the 
mortgage,  and  the  parties  thereto,,  and  the  time  and  place  of 
recording  the  same,  has  been  filed  at  least  twenty  days  before 
such  appUcatipn  for  judgment  and  at  or  after  the  time  of  filing 
of  tne  complamty  as  required  by  law* 

ftttle  411*   Jiidsmeiit  for  sale  ^n  foreelovnre,  wliAt  to  eon- 
tain  i  disposition  of  svrplns  money |  referee. 

In  every  judgment  for  the  sale  of  mortgaged'  premises,  the 
descrii^tion  and  particular  boundaries  of  the  property  to  be  sold, 
sO  far,  at  least,  as  the  sam^  can  be  ascertained  from  the  mort- 
gage, shall  be  inserted.  And,  unless  otherwise  Specially  ordered 
by  the  court,  the  judgment  shall  direct  that  the  hiortgaged 
ptemises,  or  so  much  thereof  as  may  be  sufficient  to  discharge 
the  mortgage  debt,  the  expenses  of  the. sale  and 'the  courts  of  the 
action,  as  provided  by  sectiona  1626  and  1776  of  the  Code,  and 
which  may  be  liold  separately  Witnout  material  injury  to  ti\e, 
parties  interested,  be  sold  by  or  under  the"  direction  of  the,, sheriff 
of  the-  county,  or  a  referee,  and  that  the  plaintiff.  Or  an^  ptjtier 
party,  max  becdfaie  a  purbhaser  on  suoq  p0lo;  .that  th^  ^sppHff 
or  referee  execute  a  deed  to  the  purchaser;'  that  out'  of,' the 
ptoceeds  of  t;he.  sale,  unless  otherwise  "dt|-j6ct:rd,  he  pa^  the  ex- 
pllnses  of  the  sale,  as  provided  in  section  l^iJG '  afor^siifia,^  and 
tKtt  he  pay  to  the  plaintiff,  or  his  atfortt'([<y,"the  amount  of  his 
dfebi,  Itttitest  ilhd  costs,  or  so  much  as  the  purchase  money  will 
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EBy  of  the  same  and  that  he  take  the  receipt  of  the  plaiiititt»  or 
is  attorney,  for  the  amount  so  paid,  and  file  the  same  wHh  his 
report  of  sale,  and  that  the  purchaser  at  such  sale  be  let  into 
poBsession  of  the  premises  on  production  of  the  deed. 

Ail  surplus  moneys  arising  from  the  sale  of  mortgaged  prem- 
ises, under  any  judgment,  shall  be  paid  by  the  sheriff  or  referee 
making  the  sale  within  fiye  days  after  the  same  shall  be  recetred 
and  be  ascertainable,  in  the  city  of  New  York  to  the  chamber- 
lain of  the  said  city,  and  in  other  counties  to  the  treasurer 
thereof,  unless  otherwise  specially  directed,  subject  to  the  further 
order  of  the  court,  and  every  judgment  in  foreclosure  shall  con- 
tain such  directions,  except  where  other  proTisions  are  specially 
made  by  the  court.  No  report  of  a  sale  shall  be  filed  or  confirmed, 
unless  accompanied  with  a  proper  youcher  for  the  surplus 
moneys,  and  showing  that  they  have  been  paid  over,  deposited 
or  disposed  of  in  pursuance  of  the  judgment.  The  referee  to  be 
appointed  in  foreclosure  cases,  to  compute  the  amount  due,  or  to 
sell  mortgaged  premises,  shall  be  selected  by  the  court,  and  the 
court  shall  not  appoint  as  such  referee  a  person  nominated  by  the 
party  to  the  action  or  his  counsel. 

Rule  62.  Sale  of  lajiils  fm  the  oountles  of  Heir  Yorlct 
KioKs  or  the  eity  of  BvflalOy  under  ludvment  or  order. 

Where  lands  in  the  county  of  New  York  or  the  county  of 
Kings  are  sold  under  a  decree,  order  or  judgment  of  any 
court,  they  shall  be  sold  at  public  auction,  between  eleven  o*c1ock 
in  the  forenoon  and  three  o  clock  in  the  afternoon,  unless  other* 
wise  specifically  directed. 

Notice  o{  such  sale  must  be  given,  and  the  sale  must  be  had* 
as  prescribed  in  section  1678  of  the  Code. 

Such  sales  in  the  county  of  New  York,  unless  otherwise 
specifically  directed,  shall  take  place  at  the  Exchange  Sales 
Rooms,  now  located  at  Nos.  14  and  16  Vezey  street  in  the  city 
of  New^  York. 

The  Appellste  Division  of  the  Supreme  Court  in  the  First  De- 
partment 18  authorized  to  change  tne  place  at  which  said  sales 
shall  be  made,  may  make  rules  and  regulations  In  relation 
thereto  and  may  designate  the  auctioneers  or  persons  who  shall 
make  the  same. 

Such  sales  in  the  city  of  Buffalo  shall  on  and  after  May  1st, 
1896,  take  place  at  the  Real  Estate  Exchange  rooms,  between 
the  hours  of  nine  and  eleven  in  the  forenoon,  and  two  and  three 
oVIock  in  the  afternoon,  unless  the  court  ordering  the  sales  shall 
otherwise  direct.  Such  sales  shall,  however,  be  made  subject 
to  such  regulations  as  the  justices  of  the  Supreme  Court  of  the 
Eighth  District  shall  establish.     (As  amended  October  24,  1899.) 


Rule   08.    Mortiroire   and   aaalgrnments  to  he  flled   or 
oorded  before  conveyance. 

Whenever  a  sherifif  or  referee  sells  mortgaged  premises  under 
a  decree  or  order,  or  judgment  of  the  court,  it  shall  be  the  duty 
of  the  plaintlfiF,  before  a  deed  is  executed  to  the  purchaser,  to 
file  such  mortgage  and  any  as»ignnieDt  thereof  in  the  office  of 
the  clerk,  unless  such  mortgage  and  assignments  have  been  duly 
proved  or  acknowledged,  ho  as  to  entitle  the  same  to  be  recorded; 
in  which  case,  if  it  has  not  been  already  done,  it  shall  be  the 
duty  of  the  plaintift  to  cause  the  same  to  be  recorded  at  fall 
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l«iiffth  In  the  coanty  or  counties  wbero  the  Urnds  eo  eold  ave 
■itoated,  before  «  deed  Is  executed  to  the  parchaser  on  the  .c&Ie; 
the  expense  of  which  filing  or  recording,  and  the  entry  thereof 
shall  be  allowed  in  the  taxation  of  costs;  and,  if  filed  with  che 
clerk,  he  shall  enter  in  the  minutes  the  filing  of  such  moV^gage 
and  assignmentSt  and  the  time  of  filing.  But  this  rule  shall  hot 
extend  to  any  case  where  the  mortgage  or  assignments  J!Ct>pear9 
by  the  pleadings  or  proof  in  the  suit  commenced  thereoui  to  'nave 
been  lost  or  destroyed.  '  * " 

Rvle  94,  Appllemttoa  for  suvplvs  naonejrsi  refereinoef 
■eArchesi  naaatisfled  li«aa« 

On  filing  the  report  of  the  sale,  any  party  to  the  suit*  br«a^ 
person  who  had  a  lien  on  the  mortgaged  premises  at  the  time  of 
the  sale,  upon  filing  with  the  clerk  where  the  report  of  saie  is 
filed  a  notice,  stating  that  he  is  entitled  to  such  surplus  moneys 
or  some  part  thereof,  and  the  nature  and  extent  of  his 'claim, 
may  have  an  order  of  reference  to  ascertain  and  report  the 
amount  doe  to  htm,  or  to  any  other  person,  which  is  a  lien  *«pen 
such  snrplus  moneys,  and  to  ascertain  the  priorities  of  "the 
seToral  Itens  thereoo;  to  the  end  that,  on  the  coming  in  and  hcxor- 
firmation  of  the  report  on  such  reference,  such  further  of^er 
may  be  made  for  the  distribution  of  such  surplus  moneys  a 3'  may 
be  just.  The  referee  shall,  in  all  cases,  be  selected  by  the  co'tfpt. 
Tlie  owner  of  the  equity  of  redemption^  and  every  part3'*who 
appeared  in  the  cause,  or  who  shall  hare  filed  a  notice  of  claim 
with  the  clerk,  previous  to  the  entry  of  the  order  <>f .  reference, 
shall  be  entitled  to  service  of  a  notice  of  the  application  for  the 
reference,  and  to  attend  on  such  reference,  and  to  the  usual 
notices  of  subsequent  proceedings  relative  to  such  surplus.  But 
if  such  claimant  or  such  owner  has  not  appeared,  or  made  his 
claim  by  an  attorney  of  this  court,  the  notice  may  be  served 
by  putting  the  same  into  the  post-office,  directed  to  the  claimant 
It  bis  place  of  residence,  as  stated  in  the  notice  of  his  cUttm, 
and  VD9n  the  '"wner  in  such  manner  am  the  court  may  direct.  All 
KBdal  searches  for  conveyances  or  incumbrances,  made  in  the 
progress  of  the  cause,  shall  be  filed  with  the  judgment  roll,  and 
notice  at  the  hearing  shall  be  gfven  to  any  person  having  or 
appearing  to  have  an  unsatisfied  Hen  on  the  moneys  in  such  man- 
ner as  the  court  shall  direct;  and  the  part:^  moving  for  the 
reference  shall  show,  by  affidavit,  what  unsatisfied  liens  appear 
by  such  official  searches,  and  whether  any,  and  what  other 
unsatisfied  liens  are  known  to  him  to  exist. 


Rmle  66.   Pftrtttion  to  cmbraee  all  lands  Im  eomaion. 

Where  several  trscts  or  parcels  of  land  lying  within  this 
state  are  owned  by  the  same  persons  In  common,  no  separate 
action  for  the  partition  of  a  part  thereof  shall  be  brought  without 
the  consent  of  all  the  parties  interested  therein;  or  without  the 
special  order  of  the  court  made  on  notice  to  all  parties  who 
hare  appeared  in  the  action,  to  be  obtained  before  application  for 
the  relief  demanded  in  the  complaint;  and,  if  brought  without 
such  a  consent  or  order,  tbe  share  of  the  plaintiff  may  be  charged 
with  tbe  whole  cost  of  proceeding;  and  where  Infants  are  in- 
terested, thc^  complaint  shall  state  whether  or  not  the  parties  own 
any  oth<^r  lands  in  common.  (Amended  Apr.  1,  1910,  U  effect 
Sept.  1  1910.) 
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'&M^4I6«  Rllf«#^iil»l$  Afl  for  tftt*  ttt  pMnUlMlIU 

;  Miytf^  fbe  rights  krid  ititeft*efttB  ^f  thU  8«y«r«i]  iMirtiMi  «« 
BUt<^*lti  th«  ct>tilpUiliit,  are  not  debii»d  dr  (»dtitfot«rted,  if  any 
o«  tb^  deiendahts  Af^  Itifabt^  <»r  almeht^eSi  er*  tittkiiowii,  fh« 
plaftftm  Dd  AH  lifflfliitlt  oi  th«  Mct^  and  notice  td  ««eh  ^f  the 
pHiWq'ka  bate  A|)pettt«d,  tutiy  ilpptjr  lit'li  »t^ial  Term,  for  An 
order.  6f  teferenoe,  t^  tlike  t)fobf  df  the  pmihtifTer  title  and 
ifit^^'^Mii  th^  trremlseS)  ahd  df  the  stfterfll  tnktt^f^  set  forth  in 
the- complaint;  and  to  ascertain  and  report 'th^  fights  Itnd^lnter- 
estft.  of.  t)ie  several  parties,  in  the  premise,  apd  ^n  abstract  of 
th«^  («0Hl¥frfnc*  hnflW  ^hltK  tfce  8tim^  fti*^  heW.  Such  referee 
and'  tbe  referee  appointed  to  sell  shiijf  fti  aii  6ks0&  be  selected 
br^ih^Hxmn.     (Atfalliehdea  Qot^ber  04,1905.). 

Ruin .  914    nhu^a    4it    dtAr   ^t    «ftl«    lii    iklr«ltidl&   «r   to»e- 

.  }iO'«rder  to>8tair  a  sale  atldier  judgihent  in  partition  or  <or  the 
forackwiire  of  a  mortgag*  sball  be  Ranted .  6r  tiuifle  by.  a  iu6g^ 
oot  of  re9«rt,  aacept  apoo  a<  notice  of  at  leat^  two  daya  to  the 
pUrintiffa  attorney*   • 

ltM%<.*6S.  M^n^f  paM  Iat4>  e<9«liH|  report  of  «o«atr  treaa- 
«rrrfL«aaA  ehamberlatn  df  citr  off  iffew   Yorft. 

'  QU}  or  before  the  first  day  of  Fbbmaig^;  in  each,  yenr  the  couaty 
treasUier  in  each  connty  and  the  chlimberlilin  of  tlie  dty  of  New 
Yoilf  shall  file  a  report  duly  yerified  t^ith  the  Appellate  Division 
of  'the  ^apreme  Cioart  of  the  Department  itk  which  the  county  is 
embu:aieed  containing  a  statement  oi  all  moneys  In  his  bands  on 
the  ilnit  day  of  January  precedina  that  have  beeia  paid  into  Court 
or  receired  by  him  to  the  -credit  of  any  action  or  proceeding, 
8t)ecificaily.  stating  the  seetirities  in  which  the  moiieys  so.  paid 
iilto  Coart  are  InveBted  or  tlie  depositories  iti  which  such  moneys 
av^.  deposited.  In  case  such  coatity  treasurer  o^  chamberlain 
refnees  to  comply  with  tlxis  rule  the  At»pellate  Division  of  the 
Department  shall  issue  an  order  requiring  him  to  file  such  state- 
ment within  the  time  specified  ther^n  and  obedience  to  .'Sttoh 
order  may  be  enforced  as  for  contempt  of  ooatt. .  (Added  <Ju)ie 
17,  1913.     Former  Rule  68  repealed  April  30,  1910.) 

Rwle  69.  0«*ae»  for  par  neat  oat  off  eoaiPtf  aoeonata  .wttlt 
trast  coBipautoai  4tra,ft  to  be  <ioiiat«ralvneA  by  Jasttcei 
wbat  to  J»e  stated,  fa  draft* 

All  orders  directing  tbe  payment  of  money  out  of  codrt  abali 

direct  the  payment  to  be  mude.  to  the  penson  entitled  to.  receive 

the  same,  apd  all.  checks  or  drafts  for  toe  payment  of  money  out 

of  court  shall  be  drawi»  payfible  tO  Uie  order. of  tbe.persoa  entitled 

to  the  moneys;  and  shall  specify  in  what  particular  suit  or  on 

what  account  the  tnohey  is  to  be  paid  out^-and  tbe  titiie  ^berf  th^ 

order  authorising  such  paymeht  w^s  made.     No  order  in  a«y 

pending  action,  for  .the  payment  of  nptoney  put  of  court,  shall  be 

made,  except  on  regular  notice  or  orjder  to  &how  cause,  duly 

served  on  the '  attoirneys  of  all  the  parties  who  have  appeared 

therein*   or   filed   notice  or   claim   thereto.     When   moneys   are 

deposited,  by  the^ order,  of  th,e  court  In  any  trust  <3ompanyi  the 

entry,  of  such  deposit  in  the  botiks  of  the  company  shall  ^contain 

a  short  reference  to  the  title  of  the  cause  .or  matter  ia  wbich  siich 

deposit, is  directed  to  be  made,  And  shall  specify  ftliio  t^e  tiine 

from  which  the  interest  or  accumulation  on  sUph  deposit  ii  to 

comttience.  where  it  does  Hot  commence  from  the  date  of  such 

deposit.     The  secretary  of  the  company  shall,  on  ot  bt)foi^  .the 

first  day  of  February   in  each  year,  transmit  to  the  Appellate 

Division  of  the  Supreme  Court  in  the  department  in  which  the 

trust  company  is  located  a  statement  of  the  acoonnts  in  each 
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d^artmant,  showing  the  aiaoun|:,  on  t^^  )33t  p^ecedipg  fir^t  d|^ 
of  January,  incla4mg  tbe  Interest  or  accymumtion  on  the  8i|ip 
deDosited  to  the  credit  qf  ^acb  cau^  or  matter.     .  , 

In  every  draft  vippn  the  ^Tust  company,  by  the'  c<>i^n^y  treas- 
,nrer  or  phaipberlain,  for  moneys  dfiposUed  with  the  s^id  coc||- 
-pany,  or  for  the  interest  oc  accumulation  on  sach  moneys^  tne 
title  of  the  causa  or  pnatterofi  accouQ^  oC  which  tl^e.dr^ft  fa 
made^  and  the.  date  of  the  order  authorizing  such  draft  shMl  b^ 
stated,  and  the  draft  shall  he  made  payable  .^Q  ttie  order  of  the 
pei>8on  or  persons  entitlea  to  tha  moi|ey.  Any  aUorpey  or,  other 
person  procuring  an  9ider  for  the  payn^ent  or  money  out  of  ponrt, 
shall  obtain  two  certified  copies  of  the  order,  both  to*  be  counter- 
signed by  the  Jndge  granting  the  sfime;  one  copy  snail  be  filed 
with  the  county  treasurer  an4  the  other  shall  accompany  the 
draft  drawn  upon  t\xf  depository  and  be  filed  with  it,  and  the 
seTerai, banks  ^nd  other  aepositories  h&^Ing  tfust  funds  of  ine 
cmirt  on  deposit,  are  forbidden  to  pay  out  .ai^y  of  such  funds 
wUhopt  the  production  and  filing  of  such  certified  and  counter- 
«iffned  copy  order.  This  provision  is  not  intendet}  to  dispense 
with  any  of  the  requjrefnents  of  this  rule,  as  to  the  fofm  of  the 
draft, '  nor  to  apply  to  a  case  where  periodical  payments  are 
directed  tp  i^  made,  as  proyided  for  by  tl^e  l^st  sentence  pf  this 
rule,  after  the  first  payment  xrpm  auoh  fund  ahall  udvfi  been 
made  under  an  psder  of  the  court,  ip  the  naannpr  bereft  spMfied. 
Where  periodical  payments  are  (directed  to  pe  made  out  pf  ^  f nnd 
deposited  with  such  comp^nyf  the  ^^My^tj  \q  the  secreta^  pf  the 
company  of  one  copy  of  the  order  fint)ior;zfpg  the  several  p^j' 
ments  snail  be  su^clent  to  authorize  the  paym^ni  of  aubsequet^t 
dmits  in  pursuance  of  such  or40r.  (An^es4ea  AP?»  4*  ^^IQt  iP 
effect  Sept.  !•  WO.) 

Whenever  a  party,  qs  9l  tenant  fpr  life,  or  by  the  curtesy^  or 
in  dower,  ia  entitled  to  the  annual  interest  or  income  91  ^ny 
Bum  pi|id  into  court  and  invested  )n  p^V^iA^ppt  ^epiirities,  pi)ph 
party  shall  be  charged  with  the  expense  of  investing  such  SHm. 
and  pf  receiving  and  Sfi^ii^g  pve^  the  Interest  Of  inpoopie  t)iereoi; 
but  if  such  party  Is  willing,  and  consents  to  accept  A-  Cfi'oss  sum 
in  lieu  of  such  annual  interest  or  ipcpme  fop  life,  the  same.  sha)l 
be  estimated  according  tp  the  then  value  of  an  annuity  of  nye 
per  cent  on  the  principal  sum^  during  the  prohame  life  of  ^uph 
person,  according  to  the  Cktrlisle  Table  of  Mortality.  (As 
amended  October  24,  1«)5.) 

Rttle  Tl.  Fee»  on  lnq||Jjil||oa  of  }^^%qyi  IfPeP^^  pv4^r  ^t 
the  eonrt;  "ivlftem  neeeMi|ry>  to  par  ppft«« 

On  the  execution  of  a  commission  of  lunacy,  etc,,  the  co|i)- 
miasioners,  for  every  day  they  are  peces^sarilj  employed  In  head- 
ing the  testimony  and  taking  the  InuuisItloQ,  shall  be  entitled  to 
an  allowance  to  be  fixed  by  the  court,  no(  exceediiig  ten  dollai^s 
for  each  day  to  each  of  such  conunisaionera. 

Where  the  eosts  and  expenses  exceed  ^250,  besides  witness 
feea  apd  allowances  to  commissioners,  the  committee  shall  not  be 
at  liberty  to  pay  the  same  out  of  the  estate  in  his  hands,  with- 
out -a  special  order  of  the  court  upon  notice  to  all  parties  who 
hare  appeared  in  such  proceedings,  directing  such  payment. 

Rule  T2.  Divorce  or  separation,  action  fort  reference 
on  defnvlti  n^ermente  In  complaint)  plain tlv  to  be  ex- 
nmined    on  oneii^ 

When  an  action  is  brought  to  obtahi  a  divorce  or  separation^  or 
to  48olara  a  mazriiiga  coiltract  void,  the  court -shall  in  no  caoe 
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order  the  reference  to  a  referee  nominated  by  either  party  nor 
to  .a  referee  agreed  upon  by  the  parties,  nor  without  proof  by 
affldavit  conformable  to  the  rules  relating  to  the  manner  and 
proof  of  the  service  of  the  summons  and  complaint.  Notice  of 
appearance  and  retainer  shall  not  be  sufficient  to  excuse  such 
proof. 

When  the  action  is  for  a  diTorce  on  the  ground  of  adultery, 
unless  it  be  averred  in  the  complaint  that  the  adultery  charged 
wslb  committed  without  the  consent,  connivance,  privity  or  pro- 
curement of  the  plaintiff;  that  five  years  have  not  elapsed  since 
the  discovery  of  the  fact  that  such  adultery  had  been  committed, 
and  that  the  plaintiff  has  not  voluntarily  cohabited  with  the 
defendant  since  such  discovery;  and,  also,  where,  at  the  time  of 
the  offense  charged,  the  defendant  was  living  in  adulterous  inter- 
course with  the  person  with  whom  the  offense  is  alleged  to  have 
been  committed;  that  five  years  have  not  elapsed  since  the  com- 
mencement of  such  adulterous  intercourse  was  discovered  by  the 
plaintiff,  and  the  complaint  containing  such  averments  be  verified 
by  the  oath  of  the  plaintiff  in  the  manner  prescribed  by  the  Code, 
judgment  shall  not  be  rendered  for  the  relief  demanded  until  the 
plaintifTs  affidavit  be  produced  stating  the  above  facta. 

In  an  action  for  a  divorce  or  for  the  annulment  of  a  marriage, 
where  the  defendant  fails  to  answer,  no  reference  shall  be 
granted  to  take  proof  of  the  fa/!t8  stated  in  the  complaint,  but 
before  a  judgment  shall  be  granted  the  proof  of  such  facta 
must  be  made  to  the  court  in  open  court  and  a  copy  of  the  evi- 
dence taken  before  the  court  shall  be  written  out  and  filed  with 
the  judgment  roll.  The  court  may,  however,  in  case  the  evi- 
dence is  such  that  the  public  interest  requires  that  the  examina- 
tion of  the  witnesses  should  not  be  public,  exclude  all  persons 
from  the  court  room  except  the  parties  to  the  action  and  their 
counsel  and  the  witnesses,  and  shall  order  such  evidence,  when 
filed  with  the  clerk,  sealed  up  and  exhibited  only  to  the  parties 
to  the  action  or  some  one  specially  interested  upon  order  of  tlie 
court. 
Rale  78.    Dlvoree,  Judgrmeiit  by  default,  i^rben  grraHted. 

Before  judgment  by  default  shall  be  granted  in  an  action  to 
annul  a  marriage  on  the  ground  that  tiie  party  was  under  the 
age  of  legal  consent,  proof  must  be  made  showing  that  the  parties 
thereto  have  not  freely  cohabited  for  any  time  as  husband  and 
wife,  after  the  plaintiff  had  attained  the  age  of  consent  If  the 
action  is  brought  to  annul  the  marriage,  on  the  ground  that  the 
plantiff's  consent  was  obtained  by  force  or  fraud,  the  plaintiff 
must  show  that  there  has  been  no  voluntarv  cohabitation  between 
the  parties  as  man  and  wife;  and  if  it  Is  brought  to  annul  a 
marriage  on  the  ground  that  the  plaintiff  was  a  lunatic,  proof 
must  be  produced  showing  that  the  lunacy  still  continues;  or 
that  the  parties  have  not  cohabited  as  husband  and  wife  after  the 
plaintiff  wa«  restored  to  his  reason. 
Rule   T4.    Divorce,  aaaiver  la  actloa. 

The  defendant  in  the  answer  may  set  up  the  adultery  of  the 
plaintiff,  or  any  other  matter  which  would  be  a  bar  to  a  divorce, 
separation,  or  the  annulling  of  a  marriage  contract;  and  if  an 
issue  is  taken  thereon,  it  shall  be  tried  at  the  same  time  and  in 
the  same  manner  as  other  issues  of  fact  in  the  cause. 
Rule  7B.    Levltlnacy  of  children  on  divorce. 

On  a  complaint  filed  by  a  husband  for  a  divorce,  if  he  wiakes 
to  question  the  legitimacy  of  any  of  the  children  of  his  wife^  the 
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mDesation  that  they  are  or  that  he  helieyeB  them  to  be  iUegitf- 
mate,  ahall  be  distinctly  made  in  the  complaint.  It,  upon  default, 
proofs  shall  be  taken  upon  the  question  of  legitimacy  as  well  as 
upon  the  other  matters  stated  in  the  complaint,  and  if  the  issue 
is  tried  by  a  jury,  an  issue  on  the  question  of  legitimacy  of  the 
children  ahall  be  awarded  and  tried  at  the  same  time. 

R«l«  7«.  J«dvateat  Amelm,rlmm  iManrl««e  voidy  or  vraat- 
lav  a  dtvoree  aot  to  be  by  defaulli  copy  of  pleading  or 
teatlaaoay  aot  to  be  furalaliedi  Jndvmont  to  be  entered  by 
covrt. 

No  Judgment  annulling  a  marriage  contract,  or  granting  a 
dirorce,  or  for  a  separation  or  limited  divorce,  shall  be  made  of 
course  by  the  default  of  the  defendant;  or  in  the  consequence  of 
any  neglect  to  appear  at  the  hearing  of  the  cause,  or  by  consent. 
firery  such  case  shall  be  heard  after  the  trial  of  the  issue,  or 
upon  the  coming  in  of  the  proofs  at  a  Special  Term  of  the  court; 
but  where  no  person  appears  on  the  part  of  the  defendant,  the 
details  of  evidence  in  adultery  causes  shall  not  be  read  in  public, 
but  shall  be  submitted  in  open  court.  No  oflScer  of  any  court, 
with  whom  the  proceedings  In  an  adultery  cause  are  filed,  on  or 
before  whom  the  testimony  is  taken,  nor  any  clerk  of  such  ofBcer, 
cither  before  or  after  the  termination  of  this  suit,  shall  permit 
a  copy  of  any  of  the  pleadings  or  testimony,  or  of  the  substance 
of  the  details  thereof,  to  be  taken  by  any  other  person  than  a 
party  or  the  attorney  or  counsel  of  a  party,  who  has  appeared  in 
the  cause,  without  a  special  order  of  the  court. 

No  judgment  in  an  action  for  a  divorce  shall  be  entered  except 
upon  the  special  direction  of  the  court. 

Rale  T7.  RoeelTor  of  debtor's  estate;  poorer*  aad  datleai 
•oats. 

Every  receiver  of  the  property  and  effects  of  the  debtor  shall, 
unless  restricted  by  the  special  order  of  the  court,  have  general 
power  and  authority  to  sue  for  and  collect  all  the  debts,  demands 
and  rents  belonging  to  such  debtor,  and  to  compromise  and  settle 
such  as  are  unsafe  and  of  a  doubtful  character.  He  may  also 
sue  in  the  name  of  a  debtor,  where  it  is  necessarv  or  proper  for 
him  to  do  so;  and  he  may  applv  for  and  obtain  an  order  of 
course  that  the  tenants  of  any  real  estate  belonging  to  the  debtor, 
or  of  which  he  is  entitled  to  the  rents  and  profits,  attorn  to  such 
receiver,  and  pay  their  rents  to  him.  He  shall  also  be  permitted 
to  make  leases,  from  time  to  time,  as  may  be  necessary,  for 
terms  not  ezceedinc  one  year.  And  it  shall  be  his  duty,  without 
any  unreasonable  delay,  to  convert  all  the  personal  estate  and 
effects  into  money;  but  he  shall  not  sell  any  real  estate  of  the 
debtor  without  the  special  order  of  the  court,  until  after  judg- 
ment in  the  cause.  He  is  not  to  be  allowed  for  the  costs  of  any 
suit  brought  by  him  against  an  insolvent  from  whom  he  is  un- 
able  to  collect  his  costs,  unless  such  suit  is  brought  by  order  of 
the  court,  or  by  the  consent  of  alt  persons  interested  in  the  funds 
in  his  bands.  But  he  may,  by  leave  of  the  court,  sell  such  des- 
perate debts,  and  all  other  doubtful  claims  to  personal  property, 
at  public  auction,  giving  at  least  ten  days'  public  notice  of  the 
time  and  place  of  such  sale. 
Rale  TS.    Salts  by  reeelyori  eoata. 

WheneTcr  a  receiver,  appointed  under  proceedings  supple- 
mental to  execution,  shall  apply  for  leave  to  bring  an  action, 
lie  shau  present  aud  file  with  his  application  the  written  request 
of  the  creditor  in  whose  behalf  he  was  appointed,  that  such 
action  be  brought;  or  else  he  shall  give  a  bond  with  sufflcient 

los 
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Becnrlty  and  properly  acknowledfred  and  approved  by  the  conrt,  to 
the  person  agaipst  whom  the  action  Is  to  he  broaght,  conditioned 
for  the  payment  of  any  costs  which  may  be  recoyered  against 
such  •  receiver.     And  leave  to  bring  action  shaH  not  be  granted 
except  on  such  written  request  or  on  the  giving  of  feuch  security. 
In  all  other  cases  where  a  receiver  applies  to  the  bourt  for  leave 
-to  .bring  an  action,  he  shall  show  in  mich'  appHeation  that  be  has 
sufficient  property  in  his  actuj^!  possession  to  secure  the  T^erson 
against  whom  the  action  Is  to  be  brought  for  ahy  costs  which  ^e 
may  recover  against  such  receiver;  otherwise  the  couf^  may  re- 
quire the  foceiver  to  give  such  bond  conditioned  for  the  payment 
of  costs,  and  with  such  security  as  is  above  mentioned,         ^,  * 
Ri»le   79.    Who   mAy  l^e  referee,  ai»4   dntleii   of. 

Except  in  a  c^ae  provided  for  by  section  1011  of  th^vOode 
of 'Civil  Proeedure,  no  person,  unleas  he  is  an  attorney  >ofj4he 
court  in  good  stauding,  shall  be  appointed  sole  referee:  -for  any 
purpqse  in  any  pending  action  or  proceeding.  Nor  shaU.any  D^r- 
sun  be  appointed  a  referee  who  is  the  partner  or  clerk  of  the 
attorney,  or  cpuusel,  of  the  party  |n  whose. behalf \suiih  appUoa- 
tion  fqr  such  appointment  is  made,  or  who  is  in*  aj^  way  coa- 
i^ected  Iq  business  wit)i  such  attorney  or  couuseL  AT  who  oqev- 
pies  the  s^o^e  office  with  »ucb  attorney  or  counsel.  .Ail  piooeys 
receive^  by  a  referee  appointed  to  sell  seal  pi^ppertg^  sbaU  he 
{oft)i^'ith  ia^pqsited  by  the  referee  in  hia  own  name  aa  referee 
in  a  bank  or  trust  company  authorized  fo  receive  on  deposit  .court 
fuf^da;  l^ld  i^  t)iere  be  iio  such  depository  in^  tbe  cit^  or  town 
m  which  the  referee  resides,  tneui  h^  ^h^H  d9pq«i(  qucK  nioneps 
forthwiti^  in  a  4epQflitory  located  in.  ^q  nijjqipiijg.  pi^y  or  to^tnu 
or  with  the  County 'Treasurer  of  the  county  in  which  the  action 
pr  «>eeial  pr<N>^efling  ie  pending;  apd  eoell  moneys,, aa  deposited 
shall  pot  be  withdrawn^  ei^cept  ««  direoted  by  the  judgment  or 
order  ifpder  which  the  deposit  is  made  or  upon  the  order  of  the 
Court.     jiAs  feuded  April  3i>,  1(^10.  »nd  June  17,>  1918.). 

The  felio^in^  form  has  bcfu  mp^rpved  by  the  guBticea  o£  the 
Suprefne  Ci^urt  in  the  l^^irgt  I>epartment.  •   • 

Tq  oqmpli^  tof^A.  the  Amended  Mule$^of  FrikoHce  in  foreoloeune 
c^seH  tM  fudgm^t  should  aoniavf^  itnmediat^ly  follatoing  the 
'direction  to  ^eU  and  in  eui^etiiution  for  the  proiHsUmt  note  in 
u»6  the  follomng  provieions; 

Under  the  direction  of  ;...» ,  SsQt,  who  is  hereby  ap- 
pointed refero^  for  M^llt  purpose;  that  aaid  peferee  give  pabllc 
uoticp  of  th^  time  and  place  of  au^h  si^le  apcording  to  iaw  and 
tlie  course  and  practice  of  this  court;  that  the  phiintiff  or  any 
other  pHJ^y  to  this  action  p^ay  become  the. purchaser  or  pur- 
cUusera  on  such  sale;  that  said  veferee. execute  to  the  purchaser 
pr  purchasers  on  such  sate  a  deed  of  the  premises  sold;  that 
such  referee  oi^  receiving  the  proceedi^  of  .sale  forthwith  pay 
therefrpm  the  taxes,  asseaaments  and  water  rents  which,  are  or 
piay  become  Ueps  on  the  premises  at.  the  time  of  sale.  That 
said  referee  then  deposit  the  balances  of  such  prooeeds  of  sale 
in*  ...,..,..,  and  sbail- thereafter  n^ake  the  following  pay- 
ments, and  his  checks  drawn  for  that  pitl^poBe  shall  ^  paid  by 
the  said  depository:                      ... 

First.r-  T^e  sum  ot  $50  to  the  said  referee  for  his  fees  herein. 

$euou4. —  Advertising  expenses  us  shown  on  the  hiUs  presented 
and   pcrtifioii   by   tl^e  said  referfte  to-be  correct*  and  duplicate 
copies  of  which  shall  be  left  with  said  depository, 
•     Tl^ivd--' 3h*^  refi'ree  ^hal)   aliso  pay   to   thp  {dointif!  tha  aom 
of dollars',  adjudged  to  the  plaintiff  for  his  costs  and 
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aisbursenients  in  tills  actloii,  <vit&' iiit^i^t  lU^reoii  itot^L  I 
l&ereoC,  toother .  with  an  additipnaX-  aUowaucc  of  » . . 
dollars  hereby ,  awarded  to  the  pli^uitis.  in.  adaitloQ  t 
with  interest  thereon  irom  tlfe  date  therooi(;  and  aUo  ... 
dollars,  the  said  amoHut  s»  ref>orted  flue  aa  aroroaa\d, 
With  the  legal  i&terest  thereon  fro|a  the  date  of  aaid  m 
so  Buch  thereof  as  the  purcHaae  money  of  the  mortgage 
iaes  will  paj  of  the  tame^ 

Fourth.-^  If  such  referee  intends  to  Apply  for  a  furthe 
ance  for  his  fees,  he  may  leaTe  upoi^'.  deposTt  such  am 
w^l  cover  such  additional  allow^ncey  tO|H^'&it  p^  furth 
of  tlie  court  it;hereon,  after  application  aiilj^  niade. 

Riii«  86.    S«a^«fltfmtlon  mt  pr^pertT  0|g  oornoratioil  j 
ibotJon  for .  rpeeli^er  ntmy  pe  niadey  renioTAl  of  receJ 

.  All  motions  for  the. sequestration  of  tti«'  prop^ty  fit 
(lons«  or  ter  the  appointmeot  ot  receivers  thereof,  must  1 
in  the  judicial  district  in  whica  the.  principal  place  of  bui 
said  corporations,  respectively,  is  situated^  exi^ept  that  in 
brought  by  the  Attorney-General  in  behalf  of  the  , people 
state^  when  it  shall  be  mode  to  appear  tpat  such  sequc 
is  a  necessary  incident  to  the  action^'  ana  that  no  recei 
already  been  appointed, -a  motion  for  the  fU)poiintineBt  of  < 
be  mad^  in  any  county  within  .the  judicial  distjrict  is  whi 
action  is  triable.  No  motion  can  be  ma46«.  or  other  pn 
bad  for  the  remoTBl  of  a  rec^lveri  elsewhere  than  in  thsi 
district  in  which  the  ord^r.  Cor  his  appointment  waa  mad 
where  a  receirer  has  been  appoint^  hia  aippointment  i 
extended  to  any  subsequent  suit  •t>r  proeeejmg  relating 
same  estate  or  propertgr  in. which  m  teceir^r  ia  necesBtt] 

A«le  81*    Povre^  of  so«feo4T.er  to  emplor  oo«sael.. 

No  receiver  shall  hare  powdrtd  employ  move  than  o&4 
extopt  ntider  special  circumstances  and  in  particular  t 
jolting  the  employment  of  additional  counsel,-  and  Iti  bu( 
only  upon  special  acTplicatfon  to  the  ooitrt^  showing  snch 
stances  by  his  petitldii  or  affidavit,  and  .on*  notice  to  the  1 
person  on  whose  behalf  or-  application  he  Was  appointed 
tule  shall  lipply  to  all  receivers,  preaent  and  future;  and  n 
atl^  shall  be  made  to  any  Receiver  ior  expensed  (aid|  o 
br  incnrred  in  viola tioa  of  this  ^uloi  • 

lit|l«  ^^  tS^Anlliuiilon  Ol*  it  HHriy  befOH»  tHkl. 

When  an  edthmmation  Is  re^tilted  dtidfer  sections  870,  I 
Of  the  Code  of  Cirit  Ptocc*dtirc,  the  jtlBdatit!  shall  Bt)0| 
fflfts  and  ti^umstances  Which  sl^ow,  In  tonformlty  wltl 
tision  4  of  sectioxi  872,  that  tbe  examinafioti  of  the  p 
material  and  necessary. 

Rliio  83.    Cotttts  ia§Lf  miike  fttrther  raleS. 

The  Aplii^ellate  Dlrieioh  in  edch  departmetit,  and  the 
courts  of  record,  mily  m^ke  suoh  further  rules  ih  tegan 
transaction  of  business  before  them  respectivdy,  not  Incc 
irltll  the  fbregaihg  rum^,  fta  tney  iti  tn^lf  dli&oretlon  hii 
necessary. 

^nle  84.    l^racilce  in  cases  ib^ot  opvered  f»y  tbeso 

In  cases  whel^e  no  provision  is  made  by  fitatute  or  by  tbc 
the  proceedings  shall  d^  according  to  the  customary  pract 
formerly  existed  in  the  Court  of  Chancery  or  Supreme  C 
esses  not  provided  for  by  statute  or  by  the  written  rules 


Rules  85,  86    GENERAJb  RUIZES  OF  PRACTICE. 

Rule  86.    Appellate  dlvtaloAi  announcement  of  deelaloni 
eopleif  pvblleatlon. 

Before  any  dedsion  of  the  Appellate  Diyision  of  the  Sapreme 
Court  in  any  Department  in  which  an  opinion  is  written  is  an* 
nonnced  tiiere  shall  be  furnished  to  the  clerk  of  the  Court  a 
copy  of  each  opinion  delivered  by  the  Court  and  immediately 
after  the  announcement  of  the  decision  and  on  the  same  day 
the  derk  shall  transmit  such  copy  or  copies  so  received  by  him. 
duly  certified  as  required  by  section  92  of  the  Judiciaty  Law, 
and  a  list  of  all  cases  decided  at  the  same  time  to  the  Supreme 
Court  Reporter,  and  no  decision  on  anv  appeal  in  which  an 
opinion  is  written  shall  be  announced  until  a  copy  of  the  opinion 
has  been  furnished  to  the  clerk  as  aforesaid.  No  copy  of  any 
opinion  in  anv  case  decided  by  the  Appellate  Division  in  any 
Department  shall  be  delivered  to  any  person  until  after  the  de- 
cision is  announced  and  no  copy  of  such  opinion  shall  be  de- 
livered to  any  person  except  counsel  in  the  case  until  after  the 
list  of  decisions  and  certified  copies  of  the  opinions  shall  have 
been  transmitted  to  the  Supreme  Court  Reporter.  The  Supreme 
Court  Reporter  shall  publish  the  opinions  of  the  Appellate 
Division  as  soon  as  practicable  without  waiting  to  publish  to- 
gether all  the  opinions  of  a  particular  term  or  month.  (As 
added  June  17,  1913»  in  effect  November  1,  1918.) 

-  Rule  86.    Publication  of  paper  In  first  department f  deals* 
nation  of  newspaper*. 

Whenever  a  notice,  summons,  citation,  order  or  other  paper 
shall  be  required  by  the  Code  of  Civil  Procedure  or  other  pro- 
vision of  law,  or  by  the  order  of  any  court  or  a  Judge  thereof, 
or  of  a  surrogate  or  of  the  clerk  of  a  court  or  any  other  official 
or  individual,  to  be  published  in  a  newspai»er  in  the  First  De- 
partment, or  public  notioe  of  any  application  to  a  court  or  Judge 
or  other  officer  shall  be  required  to  be  given  by  publication 
thereof  in  a  newspaper  in  the  First  Department,  or  where  any 
court  or  a  judge  thereof  or  a  surrogate  or  other  Judicial  officer 
or  public  officer  is  authorized  or  required  to  designate  a  news- 
paper in  the  First  Department  for  the  publication  of  any  such 
notice,  summons,  citation,  order  or  other  paper,  the  newspaper 
designated  by  any  court' or  Judge  thereof,  or  surrogate  or  other 
Judicial  officer  or  public  officer,  shall  be  a  newspaper  designated 
by  the  Appellate  Division  of  the  Supreme  Court  in  the  First 
Department  as  hereinafter  provided,  and  no  such  publicatioii 
■shall  be  deemed  to  give  the  notice  required  to  be  given  If  the 
same  is  published  in  any  newspaper  in  the  First  jDepartment 
which  has  not  been  designated  by  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  First  Department;  and 
the  publication  of  such  notice,  summons,  citation,  order  or  other 
paper  in  any  undesignated  newspaper  in  the  First  Department 
shall  not  be  deemed  a  compliance  with  any  provision  of  the  Code 
of  Civil  Procedure  or  other  provision  of  law  or  of  the  order  of 
any  court  or  judge. 

The  Appellate  Division  of  the  Supreme  Court,  in  the  First. 
Deparhnent  shall  from  time  to  time  designate  such  newspapers 
In  such  Department  as  in  its  opinion  have  such  a  circulation  as 
is  calculated  to  give  public  notice  of  a  legal  publication,  and 
from  time  to  time  revoke  such  designation.  To  entitle  a  news- 
paper to  such  a  designation,  it  must  file  with  the  clerk  of  the 
Appellate  Division  a  statement,  duly  verified,  showing  approxi- 
mately the  amount  of  its  circulation^  the  time  and  wee  of  its 
regular  publication,  and  a  statement  of  its  charges  for  legal  pub- 
lications.   (As  added  June  17,  1913,  in  eifect  November  1,  1918.) 
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CAKLISLE  TABUS  OF  MORTALITY. 

Table  showing  the  ixilue  of  an  annuity  of  $1  on  a  Hngle  Ufe, 
according  to  the  Catlisle  Table  of  Mortalitg,  at  5  per  cent, 
interest^  referred  to  in  General  Rule  Vo.  70» 
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Number  of 

yean'  por- 
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ttBDUity  M 

worth.  . 

Ace. 

Number  of 
years'  pur- 
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■tmuHy  to 
worth. 

Aca. 

Number  of 

yeaxe'pur- 

ehaMfhe 

anmiitT  to 

worth.    J 

0 

12.063 
13.995 
14.98S 
15.824 
16.271 
16.090 
16.735 
16.790 
16.786 
16.742 
16.669 
16.581 
16.495 
16.406 
16.316 
16.227 
16.145 
16.067 
15.968 
15.905 
15.818 
15.727 
15.629 
15.526 
15.417 
15.304 
15.188 
15.065 
14.942 
14.827 
14.723 
14.617 
14.506 
14.387 
15.260 

86 

36 

87 

38 

30 

40 

41 

42 

43 

44 

45 

46 

47 

48 

49 

50 

51 

52 

53 

54 

55 

56 

57 

68 

59 

60 

61 

62 

63 

64 

65 

66 

67 

68 

69 

14.127 

13.967 

13.843 

13.604 

13.541 
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12.301 

12.107 

11.802 
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11.400 

11.154 

10.892 
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10.347 

10.063 

9.771 
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9.199 

8.940 
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8.016 
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6.941 
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70 

71 

72 

73 

74 

75 

76 

77 
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79 

80 

81 

82 

83 
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85 

86 

87 

88 

89 

90 

91 

92 

93 

94 

95 
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98 

99 
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1 

6.015 

2 

5.711 

3 

5.434 

4 

5.190 

5 

4.989 
4.7K 

6 

7 

4.609 

g 

4  492 

9 

4.210 

10 

4.014 

11 

3.799 

12 

3.606 

13 

3.406 

14 

3.211 

15 

3.009 

16 

2.830 

17 

18 

2.685 
2.597 

19 

2.495 

20 

2.339 

21 

2.321 

32 

2.412 

23 

2.517 

2.560 

25 

2.596 

96 

2.555 

27 

2.428 

38 

2.278 

29 

2. 045 

1.624 

31 

1.192 

» 

33 

0.753 
0.317 
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RULES  FOR  COMPUTING  THE  VALUE  OF  THE  LIFE 

ESTATE  OR  ANNUITY. 

Calculate  the  interest  at  5  per  cent,  for  one  year  upon  the  sum 
to  the  income  of  which  the  person  is  entitled.  Mnltipiy  this 
Interest  by  the  number  of  years'  purchase  set  opposite  the  per- 
son's age  in  the  table,  and  the  product  is  the  gross  Talue  of  the 
life-estate  of  such  person  in  said  sum. 
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Qu|(|K]fe  a  widoH^'s'  age  is  BT,  and  %]»  Ib  entitle  to  dower  in 
beql  estate  Korth,  %49^75.  One-thicd  of  thii .  if  ^1091  2/^. 
Ifiteredt  ofl  1116.01  tbt  bhe  year  at  5  per  cent,  (as  fixed  by  the 
70th  Rule)  is  l^.8&  The  uutnber  of  yearft*  tMlftiUtSe  Wfiicii  ao 
annuity  of  $1  is  worth  at  the  age  of  37,  as  appears  by  the  table, 
is  tttirtmn  r«ltra  and  8t3/l|00U  pttHd  ^t  A  j'^Hf;  Which  mblii- 
plied  by  .$(.85,  the  idpome  for  ode  year,  gites  $80.98  ahd  a  frac- 
tlb^  HS  thb  gross  vaJu^  bt  hdf  tight  of  dow^r, 

But)i)<)j^e  a  man  whose  age  ,Is  50  is.tendnt  by  the  turteay  in 
the  whole  bf  ah  estate  Worth  $9,000.  The  ttnaual  inrter^t  on  the 
sum  at  5  per  cent,  is  $400;  The  numbdi-  of  Jrears*  purchase 
which  an  hnnuity  of  $1  is  worth  at  the  agfe  of  50>  as  per  table, 
Ig  11.660  ^arfs  o!  a  year,  which  multiplied  by  $450,  the  value 
ef  one  year,  gives  $5^247  as  the  gro^s  value  of  his  life  estate  in 
the  I  premises,  or  the  i)ro<^6d8  thereof. 

Note. —  The  valbes  iii  this  table  are  ealtiulated  on  tihe  suppo- 
sition that  the  ahjiulti^s  $te  pasrable  yearly,  first  payment  due 
bfa^  year  lience.  Thes^  values,  with  those  for  Joint  4nd  &urvi-. 
vbrbhip  \\f^  iilt^r^t,  hiay  hb  fouhd  in  "  Go^mutaHon  Tables  for 
Jfblht  Annuities  and  'SurVitprship  Assurances  Baaed  od  tha  Ca^ 
listo  Mortality,  by  Dtivld  Chisholm.^^  Xe&doii«  Ctorles  &  fidwita 
Latton,  1^58. 
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(The  references  are  to  the  numbers  of  the  rales.) 
laston  of  mttorm^YBt                                                                 Ruui 
&l>plic«tion   for 1 


t 

to  be  folioed  and  indorsed 19 

of   merits    ^. 2S 

for  order  extending  time 24 

on  ex  parte  application,   statement  as  to  previous  application  ....  25 

on  motion  to  change  venue 4S 

to  entitle  guardian  to  compensation « 50 

icntsi 

between  parties  or  attorneys,  to  be  in  welting 11 

Allevatlona  i 

in   pleadings,   to  be  marked 19 

AllovrsiHces 

applications    for    addltionaJ 45 

of    time,    for  counael «...«  47 

AKowori 

in  action  for  divorce •  74 

A9p«»li 

to  Appellate   Division,  papers  on,   where  filed S 

to  be  placed  on  calendar,  in  what  order , 89' 

fa0nre  of  appellant  to  appear..., ......*  89 

papers  on,  to  be  furnished  by  appellant ^ 41 

Dill  of  exceptions #4 

case   and   exceptiens * (.......  84 

resettlement  of  bill  or  case 84 

exhibits '.  84' 

final  judgment  on  appeal  to  Appellate  Division 84 

entry  of    • 9 

failure  of  appellant  to  audce , 99 

A9#«mto-  DlTlfllost 

asuumacement  of  decisions 8fr 

copies  of  decisions,  who  entitled  to. 85 

pnblication  of  deciaions 85 

designation  of  newspaper  for  publication  of  notices,  etc.,  in  first 

department , 80 

AypllesitloH  • 

ex  parte,  affidavita  on,  to  contain  statement  aa  to  previous  appli- 

cation 35 

for  Jadgment,  on  failure  to  anawer 26 

:i 

order  of,  petition  and  alEdavit  on,  to  be  filed 4 

prounds  for  panting,  to  be  stated  in 13 

if  defendant  la  under,  case  preferred 80 

ilffaasastat 

of  mortgage  -to  be  filed  or  recorded  before  conveyance  on  fore- 

doaure  .  ..  •  • » 68 

AttaduMevtat 

petition  or  affidavits  on,  to  be  filed. 4 

grounds  to  be  stated 13 

if  property  of  defendant  is  held  under,  case  preferred ......  86 

AttoraeTfli 

admission  of 1 

not  to  be  surety  on  undertaking 5 

of .^ w 10 
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Bonds  ^  Sale. 

of  guardttn  l)«fo«-«  rtc«iv2iig  pi^pMrty. .....  ^ 51 

of  general  guardian    •      54 

of  special  guardian •  .  •      57 


%  I 


► 


Bond*.     (She  Ondertalinifs.) 

i^oksi 

to  he  kept  by  cl^rk  of  courts •^•.•» ^ 

discovery  of •  r  *.  ■  •  •  •  ■  *.*/  *,*  •  *  •.•••<•••■ 1^ 

form  of  application  for ,','. .'.'. .  i\'',\  ,'.  i.  .'.V. 15 

order  grantmg  application '...'... .'.;. .' 16 

order  to  operate  as  a  stay  of  proceeding -•  • .'. .  •[f  .'•  •  •  1^ 

B»lef«  and  potntsi 

when  exchanged  by  parties. ••»•••• ••••••••««••  42 

Calendars 

'    ia  Appellate  Division,  how  prepared ••.••••••••  d9 

Civile  s 

to  be  folioed  and  indorsed .•••  19 

when  made  .. .«•  81 

'    whea  served  .  .  , •.«..... •••  82 

aaModments.  and  settlement  of ••■ 82 

failure  to  make •••«  82 

ey}dei)ce,  how  ^totA'd  in .}. •• •.••.••...«.•.  84 

to  oe  |>rintea  ana  indexed . . .  1 43 

and  points,  number  to  b^  furnished  to  the  court 4S 


t 
oi  attoraey*  ....•• ••.*••••....•••• ••••••     10 

qiprV:  Qf  C99rt#|  

.   books  ftQ  be  kept  by , .^«* •••••••••««••»      7 

Can&plaints 

(Hsmissed  for  neglect  to  bring  issue  to  trial.  •.,••«■•••«••••.••.  86 

in  action  for  divorce,  what  to  contain •...-••  7?. 

allegation  in,  legitimacy  of  children  in  action  for  divorce'. TW 

to  payments  of  money  out  of  court  to  be  ackiiqvY^tdg^, f.«f9«f  .-4^ 

CarpoarattAnt 

sequestration  of  property.  •••••••••••• • *      80 

Coniis#ls 

time  allowed • ••••••«••     47 

Depositions  -vrithin  States 

compielling  vitnoss  to  testify* 4«.«*4t**...t* ••«••*••••  17 

discovery  t 

of  books,  papers  and  documents ' ; . .  '• • .  •  14 

form  of  application  for ..•  <  ^St 

order  granting  applioatioti *•..••  16 

order  to  operate,  as  a  stay  of  proceedings.  ...••••••••••••  16 


t 

service  of  summons  in  action  for. •'*'••••••  k  •  10 

complaint  in  action  for.  what  to  contain ..•.*..•..•••«•• 72 

'    reference  io  action  for ...•....^.. .••.». ..•«••••»•<.••..••••••*  -  72 

in  trial  of  action  for,  public  may  be  excluded.  .......•«•..•».«•  %Si 

jud^ent  by  default,  when  granted ...«., ..4..... ..«..'.  ••••••  7? 

•     answer  in  action  for 74 

allegation  of  legitimacy  of  children..  .'.\.. ..»•.. .•.•.«•••••••  75 

judgment  in«  not  to  be  granted  of  course,  on  default. ..'.  • 76 

copy  of  pleadings  or  testimony  not  to  be  furnished. •••••••••••  7v 

^nnmerafed  'motions  i 

\!rM  are  , : ,,......•.......•,,,.  88 

1#9. 
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of  a  party  before  trial 82 

ExceptloBas 

to  be  foHoed  and  indorsed 19 

when  made 31 

when  served 32 

amendments  and  settlement  of . '. 32 

bill  o(,  evidence  in 34 

Kxlilblt* 

not  to  be  printed  at  length 34 

Folio: 

in  pleadings,  etc.  to  be  numbered 19  -^ 

Foreeloiivre  t 

of  mortgage,  reference  on  failure  to  answer 60 

judgment,  on   failure  to  answer 60 

jndgment  for  sale  on.  what  to  contain 61 

surplus  moneys  arising  from  sale 61 

notice  of  stay  under  judgment  for 67 

Gvardlaa  ad  litem  i 

requirements  for 49 

appointment  of 49 

duties  of    50 

compensation   of 50 

bond  of,  before  receiving  property. 51 

appointment  of  general 52 

bond  of  general 54 

bond  of  special 67 

Habitaal  drunkard*.    (See  Infants.) 

Idiots.     (See  Infants.) 

lafaatt 

guardian  ad  litem 49 

guardian,  general  .  . 52 

guardian,  special  . 57 

age  of,  to  be  ascertained  b^  court 53 

property  of.  to  be  ascertamed  by  court 53 

sale  of  real  estate  of 55 

proceeds  of,  to  be  brought  into  court 58 

paid  to  general  guardian f'>9 

petition  for  payment  of  proceeds 59 

lajMctioa  t 

bonds,  petitions  and  affidavits  to  be  filed 4 

groands  for  granting,  to  be  stated  in ,  13 

Interrovatorlea  i 

service  and  settlement  of 20 

Jadjrnsent: 

entry  and  docketing  of 8 

to  be  folioed  and  indorsed 19 

on  failure  to  answer,  application  for 26 

on  failure  to  answer  in  mortgage  foreclosure  proceedings 60 

for  sale  on  foreclosure,  what  to  contain 61 

divorce,  when  granted  by  default 73 

Jaatleeai 

return  on  appeal 46 

Laaaeyi 

fees  on  inquisition  of •..••••..•  71 
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l4iinatlcB.     (See  Infants.) 

Marriasey  annalnient  of.      (See  DiT(»'ce.) 

Merita  t 

affidavit  of  23 

Money I 

order  for  Dayment  of,  out  of  coiirt HO 

expense   ot  ^  investment  of 70 

gross  sum  in  payment  of  life  estate  in 70 

paid   into   court,    report   of   county    treasurer   and   chamberlain    of 

city  of  New  York 68 

Motlonm 

papers  to  be  specified  in  order • ^ 

non-enumerated,    certified   copies  of   papers 3 

to  strike  out  irrelevant  matter 22 

for^  new  trial 81 

notice  of 37 

enumerated,  what  are S^ 

non-enumerated,  what  are rt*^ 

contested  when  not  heard  at  Trial  Term 38 

appeals   in   non-enumerated    ^9 

enumerated,  notice  for  what  day 40 

papers  furnished  at  Special  Term 40 

non-enumerated  in  Appellate  Division,  when  heard. •  44 

to  amend  Justice's   return   on   appeal,   when  to  be  noticed 44 

on  appeals,   time  allowed  counsel 47 

for  appointment  of  receiver 80 

Mort^airet 

to  be  filed  or  recorded  before  conveyance  on  foreclosure 63 

Morigragre   forecl6iiare.     (See     Foreclosure.) 
New  Yorlc  Cftyt 

sale  of  lands  in  county'  of  New  York. . . . ., 62 

report  by  city  chamberlain  as  to  moneys  paid  into  court 68 

Non-ennmeratecl  motloniii 

what  are  38 

(See  Motions.) 

when  filed    39 

Hotleet 

of  non-enumerated  motions   ' 21 

of  motions  to   strike   out  irrelevant  matter < 22 

for  arguments  and   of  motions 37 

Order I 

on  motion  to  specify  papers 3 

granting  application   for  discovery  of  books  and   papers... « 1^ 

to  operate  as  a  sta^  of  proceedings 1^ 

extending   time,    affidavit   on ; 24 

granted  on  petition    27 

to  show  cause,  where  returnable.  eflFect  of,  etc 87 

on    appeal,    time    allowed    counsel 47 

to  stay  proceedings  on  change  of  venue 48 

for  payment  of  mone>   out  of  court,  how  made 00 

for  judgment  on  appeal  to  Appellate  Division 34 

Pap  em  i 

where  filed   .* 2 

indorsements  on    2 

on   motion,    how^  filed 3 

to  be  specified  in   order 3 

discovery  of   14 

form  of  application   for 15 

order  granting  application    •  • .  •  16 

order   to   oj)erate   as   a   stay   of   proceedings l6 

to  be   folioed   and   indorsed 19 

on  appeal,  to  be  furnished  by  apiicllant .•••«.•  41 
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separate  action  for,  of  part  of  lands  owaed  in  common,  not  to  be 

brought ". 65 

reference  as  to  title  of  premises 66 

modec  of  stay  of  saU  »a , .  67 

Petttiomi 

order  on,  to  be  docketed 27 

on  sale  of  property  of  infants,  lunatics,  etc 55 

for  payment  of  proceeds 59 


Pleadlnvai 

to  be  folioed 19 

indorsed  with  the  title  of  cause 19 

to  comply  with  section  79tt  of  Code 19 

allegations  to  be  marked 19 

Points  t 

briefs  and,  when  exchanged  by  parties , , 42 

cases  and,  to  be  printed  and  indexed 43 

number  to  be  delivered  to  the  court 43 

Preferred  caaeat 

If  defendant  U  imprisoned  under  order  of  arrest v..«...  86 

Proeeed  !■  gra  i 

stay  of,  for  change  of  venue 48 

Pv1»lleflitlont 

papers  In  ftrst  department 76 

opinions   of   Appellate    Division 76 

Re^  estate  I 

of  infants,  lunatics,   etc.,   sale  of 55 

proceeds   of    sale   brought    into    court 58 

^Iveri 

of  debtor's  estate,  powers  and  duties 77 

suits  by  78 

at  eorporatioa,  motion  for  appointment  of,  where  made 60 

•ppointmesit  of  counsel  by • 81 


I 

duties  of , 79 

non-suit  before    » ,,.,,.,,,, i 30 

report  of , 30 

testimony  of  witnesses,  when  to  be  sifgned 30 

exceptions    before    , <......  30 

report  of,  on  petition  to  sell  property  of  infants,  etc 56 

who  may   be    «...•..  79 

deposit  of  moneys  by s 79 


(•  detenniac  interest  of  ipartfies  in  surplus  moneys i 64 

to  determine  title  of  premises  on  partition j 66 

in  action  for  divorce i 72 

Report! 

to  be  folioed  and  indorsed 19 

referee's,  on  petition  to  sell  property  of  infants,  etc 56 


Ret«ras 

of  sheriff,  how  compelled 6 

Ralent 

ccmrts  may  make 83 

practice  in  case  not  covered  by 84 

Salei 

judgment  for,  on  mortgage  foreclosure 61 

of  unds  in  the  cities  of  New  York,  Brooklyn  and  Buffalo 62 
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Separation! 

action  for.       (See  Divorce.) 

t 

Service!  Bale. 

of  summons,  proof  of»  how  made IS 

proof  of,  not  reauired  when  made  by  sheriff 18 

m  actions   for  aivorce 16 

Sheriff! 

return  of,  how  compelled 6 

Subpoena! 

for  witnesses  under  depositions 17 

duces  tecum,  against  public  department  or  officer. ••  ....•••«•••«        9 

Summlnar  vp! 

on  trial  of  issues 29 

Smnntons! 

proof  of  service  of,  how  made IS 

in  actions  for  divorce 18 

Supreme   Court! 

papers   in,   where  filed 2 

Surplus   moneyii: 

disposition  of,  on  sale  of  mortgaged  premises 61 

application  for,  how  determined .  ; 64 

rights  of  parties  to,  how  ascertained 64 

SHrroicates'  Court*  i 

papers  in,  where  filed. 2 

Trial! 

complaint  dismissed  on  neglect  to  bring  issue  of  fact  to 36 

l*mst  company! 

application  for  deposit  of  money  paid  into  court 6S 

accounts  of,  for  money  deposited  with 69 

drafts  upon,  what  to  state 69 

fJndertaklnara: 

in  actions  or  special  proceedings  to  be  filed 4 

justification  of  sureties 5 

how  proved  .or  acknowledged 5 

attorney  or  counselor  not  to  be  surety 5 

fVltnefmeii  I 

.examination   of •  29 

compelling  attendance  of,  under  depositions  within  State IT 

testimony  of,  before  referee,  when  to  be  signed 30 

-Writt 

petitions  and  affidavits  to  be-  filed ,....'..... >        4 
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RULES   OF  THE  APPELLATE   DIVISION,  FIRST   DEPART- 
MENT. 


RULE  L 

When  Court  opens. —  The  Court  will  open  at  2  o'clock  and  con- 
tinue until  6  o'clock  in  the  afternoon^  unless  sooner  adjourned; 
except  that  on  motion  days  the  Court  will  open  at  10:30  o*clock 
in  the  forenoon.     (Rule  I^  as  amended  December  17,  1909.) 

RULE  IL 

Motion  days;  cakndar;  ex  parte  business. —  The  first  and  third 
Friday B  succeeding  the  first  and  third  Mondays  of  each 
month,  or  such  other  days  as  shall  be  designated  for  hear- 
ing appeals  from  orders  by  the  Appellate  Division,  shall  be 
motion  days.  The  clerk  will  make  up  a  calendar  for  each 
motion  day  of  all  motions  noticed  to  be  heard  on  that  day.  A 
note  of  issue^  stating  the  nature *of  the  motion  and  the  day  for 
which  it  has  been  noticed,  must  be  filed  with  the  clerk  before  12  j 
o'clock  noon  on  the  day  preceding  the  day  for  which  the  motion 
is  noticed.  The  motion  calendar  will  be  called  by  the  clerk  at  10 
o'clock  on  each  motion  day,  when  all  motions  to  be  8u1>mitted 
without  oral  argiunetit  must  be  submitted.  Where  a  motion  is  to 
be  orally  argued  the  same  will  be  marked  ready  on  the  call  by 
the  clerk,  and  will  be  heard  by  the  Court  at  10:30.  (Rule  II,  as 
amended  December  17,  1909.) 

RULE  III. 

Appeals  from  orders^  time  allowed;  submission. —  Appeals  from 
orders  will  be  heard  only  upon  motion  days,  the  calendar  of  which 
will  be  taken  up  immediately  after  the  disposition  of  the  motion 
calendar.  On  the  argument  of  such  appeals  not  more  than  fifteen 
minutes  will  be  allowed  to  each  side,  except  when  the  Court  other- 
wise orders.  Appeals  from  orders  which  have  been  placed  upon 
the  calendar  may  be  submitted  by  the  parties,  with  the  approba- 
tion of  t^e  Court,  at  any  time  during  the  term,  upon  delivering 
to  and  leaving  with  the  clerk  the  requisite  number  of  printed 
copies  of  the  points. 

RULE  I\ 

Appeals  from  orders;  return;  dismissal;  postponement  of  argu- 
ment of  non-enumerated  case  by  consent. —  Appeals  from  orders 
may  be  noticed  for  argument  on  any  motion  day.  The  appellant 
or  moving  party  must  file  with  the  clerk  of  the  Appellate  Divimon, 
at  least  eight  days  before  the  day  upon  which  nucYi  appeal  shall 
have  been  noticed,  a  note  of  isRue,  which  shall  state  the  day  upon 
which  the  notice  of  appeal  shall  have  been  served,  and  nineteen 
eopies  of  the  papers  upon  which  the  appeal  is  to  be  heard,  printed 
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as  required  by  Rule  41  of  the  General  Rules  of  Practice,  with  an 
affidavit  showing  the  service  of  three  printed  copies  thereof  upon 
the  attorney  for  the  respondent,  together  with  a  notice  of  argu- 
ment of  the  appeal  with  admission  or  proof  of  service;  and  the 
clerk  shall  thereupon  place  the  appeal  upon  the  calendar  for  the 
day  upon  which  such  appeal  shall  hare  been  noticed.  If  an  ap- 
peal shall  have  been  noticed  for  argument  by  the  respondent,  and 
the  appellant  or  other  party  whose  duty  it  is  to  file  nineteen 
copies  of  the  papers  upon  which  the  appeal  is  to  be  heard,  printed 
as  required  by  the  General  Rules  of  Practice,  shall  fail  to  file  the 
same  at  least  eight  days  before  the  day  for  which  such  appeal  is 
noticed,  the  opposite  party  may  move  upon  affidavit  and  upon 
four  days'  notice  of  motion  that  the  appeal  be  dismissed  or  that 
judgment  be  rendered  in  his  favor. 

At  any  time  before  3  o'clock  of  the  day  preceding  the  day  Upon 
which  a  non-enumerated  case  shall  have  been  noticed  for  argument, 
or  to  which  the  hearing  thereof  shall  have.  l)een  tadjoumed,  the 
respective  counsel  may  file  a  written  consent  with  the  clerk  that 
the  case  may  be  set  down  for  a  subaequent jnotion  day;  and  eases 
set  down  will  be  added  to  the  calendar  of  that  day  at  the  foot  of 
the  cases  remaining  thereon  imdiftposed  of  without  further  notlc*. 
(Amended,  1013.) 

RULE  V. 

Calendar  of  enumerated  cases;  note  -of  issue;  return;  dlsmiaaal; 
preferred  causes. —  The  clerk  will  'make  up  a  calendar  of  enu- 
merated causes  for  each  term  of  the  Court,  which  shall  consist  of 
the  enumeraled  causes  upon  the  calendar  of  the  preceding  term 
undisposed  of,  to  which  shall  be  added  new  cases  which  shall  have 
been  noticed  as  hereinafter  provided. 

The  appellant,  the  plaintiff  iu-^a  controversy  submitted  to  the 
Court  under  section  1279  of  the  Code  of  Civil  Procedure,  the  re- 
lator in  a  writ  of  certiorari,  or  the  moving  party  In  a  case  to  be 
heard  as  an  enumerated  case,  shall  file  with  the  clerk  of  the 
Appellate  Division,  within  the  time  prescribed  by  Rule  XLI  of  the 
General  Rules  of  Practice,  a  printed  copy  of  the  papers  upon 
which  the  appeal  or  case  is  to  be  heard,  duly  certified  as  required 
by  the  rule,  and  nineteen  copies  of  the  printed  papers  upon  which 
the  ease  is  to  be  heard,  printed  as  required  by  the  General  Rules 
of  Practice  with  an  admission  of  service  or  an  affidavit  showing 
the  service  of  three  printed  copies  thereof  upon  the  attorney  for 
the  respondent  or  opposing  party.  After  the  printed  copies  of  the 
papers  shall  have  been  duly  filed  as  hereinbefore  required,  and 
after  the  printed  copies  of  the  points  shall  have  been  filed  by  the 
appellant  or  moving  party,  as  required  by  Rule  VI,  either  party 
may  notice  the  case  for  argument  for  any  day  in  the  term,  and 
upon  filing  of  such  notice  of  argument,  with  admission  or  proof 
of  service,  with  the  clerk  of  the  C-ourt,  and  a  note  of  issue  which 
shall  state  the  day  upon  which  the  noti<'e  of  appeal  was  semid. 
the  clerk  shall,  upon  the  day  for  which  the  same  shall  have  been 
noticed,  place  the  case  upon  the  calendar  at  the  foot  thereof. 

In  case  the  party  whone  duty  it  is  to  file  and  serve  the  printed 
papers,  shall  fail  to  file  or  serve  the  same,  as  hereinbefore  IV 
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quired,  the  opposing  party  may  move  upon  four  days*  notice  that 
the  appeal  be  dismissed,  or  that  judgment  or  order  be  rendered  in 
his  favor. 

Either  party  to  an  appeal  which  by  law  is  entitled  to  a  prefer- 
ence may  serve  with  the  notice  ol  argument  a  notice  that  applica- 
tion will  be  made  on  the  next  motion  day  for  an  order  placing  the 
cause  upon  the  day  calendar  upon  a  day  named  in  the  notice  of 
motion,  and  such  application  will  be  heard  as  a  motion  on  the 
motion  day  for  whidi  the  same  is  noticed.  (Amended  March, 
1911,  1913.) 

BULE  VI. 

Day  calendar;  pointa.— Within  twenty  days  after  the  papers 
upon  which  an  appeal  is  to  be  heard  shall  have  been  filed  witid  the 
clerk  of  the  Court  a&  required  by  Rule  XLI  of  the  General  Rules 
of  Practice  and  by  Rule  V  of  these  rules,  except  when  the  papers 
are  filed  in  July,  August  or  September,  the  appellant,  plaintiff  in 
a  controversy  submitted  to  the  Court  under  section  1279  of  the 
Code  of  Civil  Procedure,  the  relator  in  a  writ  of  certiorari,  or  the 
moving  party  in  a  case  to  be  heard  as  an  enumerated  case,  shall 
file  with  the  clerk  eighteen  printed  copies  and  serve  on  the  attor- 
ney for  his  opponent  three  printed  copies  of  the  points  to  be  relied 
upon  by  him,  with  a  reference  to  the  authorities  to  be  cited. 
when  the  papers  are  filed  in  July,  August  or  September,  then  the 
points  must  De  filed  and  served  at  least  fifteen  days  before  the 
first  Tuesday  of  October.  Within  ten  days  after  such  service  the 
respondent  or  defendant  shall  file  with  the  clerk  eighteen  printed 
copies  and  serve  on  the  attorney  for  the  appellant  or  moving 
party  three  printed  copies  of  the  points  to  be  relied  upon  by  him, 
with  a  reference  to  the  authorities  to  be  cited.  If  the  appellant 
or  moving  party  desires  to  present  pointa  or  authorities  in  reply 
he  shall  file  with  the  clerk  eighteen  printed  copies  and  serve  three 

Srinted  copies  thereof  on  the  attorney  for  his  opponent  within  five 
ays  after  the  receipt  of  his  opponent's  points.  No  points  shall  be 
received  by  the  Court  on  the  argument  or  submission  of  the  appeal 
unleas  th^  shall  have  been  filed  and  served  a»  above  provided, 
▲t  4  o'clock  on  each  day  the  clerk  will  make  up  a  calendar  of 
fifteen  enumerated  cases  for  the  next  day.  A  case  on  such  day 
calendar  will  not  be  reserved  or  postponed  except  by  order  of  the 
Court  upon  special  cause  shown.  At  any  time  after  the  filing  of  a 
note  of  isaue  in  an  enumerated  cause  and  before  it  shall  have  been 
placed  on  the  day  calendar,  a  written  consent,  signed  by  the  at- 
iomeya  or  counsel  who  are  to  argue  the  case,  that  the  appeal  be 
•et  down  for  any  future  day  of  the  term  may  be  filed  with  the 
clerk,  and  such  case  shall  be  placed  on  the  day  calendar  for  such 
day  at  the  end  of  the  cases  remaining  thereon  undisposed  of  in 
the  order  upon  which  they  have  been  set  down,  provided  that  no 
more  than  fifteen  cases  shall  be  placed  on  any  day  calendar,  and 
provided  that  such  case  would  have  been  reached  on  the  general 
calendar  if  not  so  set  down.  If  an  appellant  or  moving  party  is 
in  default  in  filing  and  serving  the  points  hereinbefore  required, 
the  opposing  party  may  move  upon  four  days'  notice  to  dismiss 
the  appeal  or  for  final  judgment  or  final  order,  as  the  case  re- 
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quires.  If  the  respondent  is  in  default  in  filing  and  serving  the 
points  hereinbefore  required  he  will  not  be  heard  except  by  special 
leave  of  the  Court.     (Rule  VI,  as  amended  March  23,  1911.) 

RULE  VXX. 

Submission  on  points. —  In  any  case  in  which  the  printed  copies 
of  the  papers  upon  which  an  appeal  is  to  be  heard  shall  have  been 
tiled  with  the  clerk  of  the  Appellate  Division,  as  required  by 
Rule  41  of  tlie  General  Rules  of  Practice,  and  the  printed  c-opies 
of  the  points  tiled  with  the  clerk,  as  required  by  Rule  6  of  the 
Rules  of  the  Appellate  Division  for  the  First  Department,  either 
party  may,  by  a  written  stipulation  filed  with  the  clerk,  submit 
the  appeal  upon  the  printed  papers  and  points  filed  as  aforesaid. 

RULE  VIIL 

Motions  for  reargument. —  ^Motions  for  reargument  must  be 
noticed  for. the  first,  second  or  third  motion  days  after  the  appeal 
has  been  decided.  Such  motions  will  only  be  heard  on  notice  to 
the  adverse  party,  stating  briefly  the  grounds  upon  which  a  re- 
argument is  asked;  and  such  motion  must  be  submitted  on  printed 
briefs  stating  concisely  the  points  supposed  to  have  been  over- 
looked or  misapprehended  by  the  Court,  and  with  proper  refer- 
ence to  the  particular  portion  of  the  case  and  the  authorities  re- 
lied upon,  and  a  printed  copy  of  the  opinion,  and  counsel  will  not 
be  heard  orally.     (Rule  VIII,  as  amended  December  17,  1909.) 

RULE  IX. 

When  supplemental  brief  may  be  submitted;  counsel  having 
cases  on  same  day  calendar  in  first  and  second  departments.—- 
No  brief  or  memorandum  of  authorities  will  be  received  by  the 
Court  after  the  argument  of  a  motion  or  an  appeal,  unless  per- 
mission be  given  by  the  Court  for  its  submission  after  noticse  to 
opposing  counsel  of  the  application  for  such  permission. 

In  the  event  of  counsel  having  cases  upon  the  day  calendars  of 
the  Appellate  Divisions  of  the  First  and  Second  Departments  on 
the  same  day,  sucli  counsel  shall  attend  the  Court  in  that  defmrt- 
ment  in  which  his  case  stands  nearest  the  head  of  such  day  cal- 
endar; and  his  case  upon  the  calendar  of  the  other  department 
will  be  held  until  the  argument  of  the  case  is  finished  in  the 
department  in  which  he  is  first  required  to  attend.  In  the  event 
of  counsel  having  cases  upon  each  of  the  day  c^dendars  of  the 
said  departments  upon  the  same  day,  which  stands  equally  dis- 
tant from  the  heads  of  the  respective  day  calendars,  such  counsel 
shall  attend  Court  in  the  First  Department. 

RULE  X. 

Appeals  from  City  Court  and  Municipal  Court. —  Applicatiors 
•*  to  a  justice  of  the  Appellate  Division  of  the  First  Judicial  De- 
partment," under  section  1344  of  the  Code  of  Civil  Proce<hire,  for 
the  allowance  of  an  appeal  to  bo  taken  to  such  Appellate  Division 
from  the  determination  of  the  justices  designated  to  hear  appeals 
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from  the  City  Ck)urt  of  the  city  of  New  York  and  the  Municipal 
Courts  of  the  Boroughs  of  Manhattan  and  the  Bronx,  may  be 
made  upon  any  motion  day  within  two  months  after  such  deter- 
mination, unless  the  determination  is  made  within  two  months  of 
thd  last  motion  day  prior  to  the  first  day  of  July,  in  which  case 
they  may  he  made  on  the  first  motion  day  in  the  October  term; 
and  must  be  upon  notice  of  two  days  to  the  opposite  party  or 
parties,  and  a  note  of  issue  filed,  and  the  same  put  upon  the 
(calendar  of  motions  in  the  manner  provided  by  Rule  II  of  the 
Appellate  Division  rules  relating  to  the  hearing  of  motions. 

The  papers  upon  which  such  application  is  made  must  contain 
a  copy  of  the  opinion  of  the  justices  below,  if  any;  a  copy  of  the 
printed  record  in  the  court  below,  if  any;  a  concise  statement  of 
the  grounds  of  alleged  error,  and  proof  of  due  service  of  the 
papers  upon  which  the  application  is  founded.  Upon  the  calling 
of  the  motion  calendar,  such  applications  must  be  submitted  with- 
out argument.  Such  applications  will  not  be  entertained  unless 
an  application  for  leave  to  appeal  has  first  been  made  to  the 
justices  by  whom  such  determination  was  made,  in  the  manner 
provided  by  Rule  VII  for  the  regulation  of  the  hearing  of  appeals 
from  the  City  Court  of  the  city  of  New  York  and  the  Municipal 
Courts  of  the  boroughs  of  Manhattan  and  the  Bronx,  and  has 
been  denied.     (Amended  December,  1909,  1913.) 

RULE  XI. 

Applications  for  admission  to  practice. —  Every  application  for 
admission  to  practice  as  an  attorney  and  counsellor-at-law  under 
Rule  2  of  the  Rules  of  the  Court  of  Appeals  for  the  admission  of 
attorneys  and  counsellors-at-law  shall,  in  addition  to  the  proof 
required  by  said  rule  and  by  Rule  1  of  the  General  Rules  of  Prac- 
tice, present  to  the  Court  proof  of  the  qualifications  required  for 
^  the  admis.sion  of  an  attorney  and  coimsellor-at-law  in  the  State 
in  which  he  had  l)een  admitted  and  had  practiced,  and  the  nature 
of  the  examination  require<l  of  an  applicant  for  admission  to 
practice  as  an  attorney  and  counsellor-at-law  in  such  State. 

Every  application  for  admission  to  practice  under  Rule  2  of  the 
Rules  of  the  Court  of  Appeals  for  the  admission  of  attorneys  and 
counsellors-at-law  shall  be  referred  to  the  Committee  on  Char- 
acter, who  shall  report  to  the  Court  upon  the  character  of  the 
applicant  and  his  qualifications  to  be  admitted  to  practice  in  the 
Courts  of  this  State,  and  no  person  will  be  admitted  to  practice 
cm  Mich  an  application  until  after  the  Committee  on  ChaiJacter 
shall  have  made  its  report.  (Rule  XI,  amended  December  28, 
1910.) 


Kon-ennmerated  motions. — Appeals  from  orders  niay  be  noticed 
for  argument  for  any  motion  day  at  10:30  o'clock  a.  m.  Nine- 
teen copies  of  the  appeal  papers  must  be  delivered  to  the  clerk 
with  the  note  of  issue,  etc.,  at  least  eight  days  before  the  day 
for  which  the  appeal  shall  have  been  noticed  for  argument. 
Nineteen  copies  of  the  points  in  cases,  upon  the  Day  Calendar 
of  non-enumerated  motions  shall  be  delivered  to  the  clerk  in  hia 
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office  before  10:30  A.  M.,  and,  before  the  argument,  to  the  opposing 
counsel  three  copies. 

APPELLATE   DIVISION  —  SUPREME   COURT  —  ELEXTTIOK 

CASES. 

The  justices  of  the  Appellate  Division  of  the  Supreme  Court  in 
the  Finft  Judicial  Department  do  hereby  make  and  establish  the 
following  rules  to  promote  the  efficient  administration  of  justict* 
in  relation  to  the  hearing  and  determination  of  any  questions 
arising  under  the  Election  Law  (chapter  909  of  ^e  Laws  of 
1896,  and  the  amendments  thereto): 

Rule  1.  All  applications  to  the  Supreme  Court  or  a  justice 
thereof  to  review  the  determination  and  acts  of  the  election 
officers  under  section  ^6  of  the  Election  Law  (chapter  909  of  the 
Laws  of  1896,  as  amended);  all  applications  for  a  writ  of  man- 
damus under  section  114  of  the  said  Election  Law,  and  all  other 
applications  to  the  Supreme  Court  or  a  justice  thereof  under  any 
of  the  other  provisions  of  the  said  Election  Law,  shall  be  made 
to  Special  Term,  Part  I  of  the  Supreme  Court  of  the  First  Judi- 
cial District.  The  justice  assigned  to  such  term  may  hear  and 
determine  any  such  proceeding  or  may  assign  any  such  proceed- 
ings to  the  other  parts  of  the  Special  Term  for  hearing  and 
decision,  and  such  application  shall  have  precedence  over  all 
other  business  at  any  part  of  the  Special  Term.  The  final  order 
determining  such  special  proceeding  should  in  each  case  state 
the  facts  found  by  tlie  Special  Term  upon  which  the  determina- 
tion is  made  and  the  determination  of  the  Court  upon  the  facts 
thus  stated. 

Rule  2.  Appeal  from  any  final  order  entered  in  a  proceeding 
specified  in  Rule  1  shall  be  brought  on  for  hearing  at  such  time 
on  such  day  as  the  Appellate  Division  shall  designate  by  an 
order  which  will  be  granted  on  the  application  of  any  party  to 
such  a  special  proceeding. 


RULES  OF  THE  APPELLATE  DIVISION,  SECOND  DEPAHX- 

MENT. 

Relating  to  the  Calendar,  Admission  of  Attorneys  and  Naturalisa- 
tion. 

ENUMERiVTED  CALENDAR. 

Seventeen  (17)  copies  of  the  case  must  be  delivered  to  the 
Clerk  before  tlio  commencement  of  the  argument. 

The  appellant's  brief  and  points  in  a  cause  which  is  on  the 
printed  calendar  shall  be  filed  with  the  clerk  and  shall  be  served 
on  the  attorney  for  the  respondent  at  least  five  (5)  days  before 
the  first  day  of  the  term.  Tlie  appellant  shall  file  with  the  clerk 
seventeen  (17)  printed  copies  and  serve  on  the  attorney  for  the 
respondent'  three  (3)  printed  copies  of  his  said  brief  and  i^oints. 
Within   five    (5)    days   after    such    service   the   respondent   ehall 
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file  with  the  olerk  seventeen  (17)  printed  copies  and  serve  on 
the  attorney  for  the  appellant  three  (3)  printed  copies  of  his 
brief  and  points.  If  tne  appellant  desires  to  present  brief  or 
points  in  replv,  he  shall  file  wth  the  clerk  seventeen  (17)  printed 
copies  thereof  and  serve  three  (3)  printed  copies  thereof  on  the 
attorney  for  the  respondent  within  three  (3)  days  after  the 
receipt  of  the  respondent's  points. 

\^lien,  according  to  this  rule,  an  appellant  is  in  default,  the 
appeal  may,  without  previous  notice,  be  dismissed  on  motion 
when  the  cause  is  reached  for  argument:  and  when  a  respondent 
is  in  default,  he  will  not  be  heard  except  by  leave  of  the  Court. 

This  rule  shall  not  apply  to  appeals  from  orders. 

NON-BNUMBBATED  CALENDAR.  ' 

Seventeen  (17)  copies  of  the  appeal  papers  and  points  must  be 
delivered  to  the  derk  before  the  commencement  of  the  argument. 

Attention  ia  called  to  General  Rule  41,*  as  printed  in  this 
Calendar,  and  to  the  special  rule  in  connection  theretcith.  If 
this  Rule  is  not  strictly  complied  uHth^  such  causes  as  are  therein 
referred  to  cannot  be  placed  upon  the  Calendar, 

Special  Rule. 

Whea  a  motion  is  made  to  dismiss  an  appeal  for  want  of 
prosecution  or  other  neglect,  the  party  desirmg  to  oppose  such 
a  motion,  in  addition  to  affidavits  stating  facts  excusing  the 
delay,  must  also  submit  affidavits  stating  concisely  the  facts  out 
of  which  the  controversy  arose  and  the  questions  of  law  and 
faei  involved  in  the  said  appeal,  and  showing  that  the  appeal 
ia  a  meritorious  one. 

Attet^tion  is  called  to  ssotion  1353,  Code  of  Civil  Procedure. 

CALENDAR  PRACTICE. 

RULE  t 

Appeals  from  orders. — ^Appeals  from  orders,  heard  as  r.on- 
enumerated  motions,  will  be  placed  upon  a  separate  calendar 
and  called  upon  the  first  day  of  the  term. 

RULE  11. 

CaJendan^^-^A  new  calendar  will  be  made  up  for  the  January 
term.  Calendars  for  subsequent  terms  during  the  year  will  be 
made  up  by  adding  to  the  calendar  of  the  previous  term  all  new 
appeals  to  be  placed  in  regular  order,  according  to  the  date  of 
appeal  on  compliance  with  the  requirements  hereinbefore  pre- 
scribed. An  appeal  passed  during  any  term  may  be  brought  on 
for  argument  on  any  day  diuring  the  first  week  of  a  subsequent 
term  upon  stipulation,  or  upon  four  days'  notice  to  the  opposing 
part^  and  on  filing  with  the  clerk  such  stipulation  or  proof  of 
service  of  such   notice,  the   clerk   will   cause   the  appeal   to   be 

*  General  Rule  41  not  printed  here.     See  ante  p.  92. 
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placed  on  the  Day  Calendar  of  the  day  named  in  such  notice 
or  stipulation. 

RULE  nL 

4 

Appeals  from  orders;  wheti  heard. — ^Appeals  from  orders  will 
also  be  heard  on  the  third  Monday  of  each  term,  and  notices 
of  argument  may  be  given  for  such  day,  and  the  calendar  for 
such  day  will  consist  of  causes  not  called  on  the  first  Monday, 
and  other  causes  in  which  the  appeal-papers  and  affidavit  of 
service  thereof  have  been  filed  with  the  clerk,  as  required  by 
section  1353  of  the  Code  of  Civil  Procedure  and  the  General 
Rules  of  Practice. 

RULE  IV. 

Day  calendar  of  non-ennmerated  causes. —  Non-enumerated 
causes  will  be  placed  upon  the  Day  Calendar  for  the  first  Monday 
and  second  Friday  of  the  term,  and  the  hearing  of  such  causes 
will  continue  from  day  to  day  until  completed.  The  calendar 
for  other  days  will  consist  of  as  many  causes  as  shall  be  placed 
thereon  from  the  general  Calendar  in  their  numerical  order. 

RULE  V. 

Resenration  of  causes. —  Causes  can  be  reserved  by  consent  for 
a  day  subsequent  to  the  time  when  they  would  be  reached  in 
their  order,  but  not,  however,  later  than  the  first  week  of  the 
t^rm.  A  stipulation  for  reservation  must  be  filed  with  the  derk 
before  the  Day  Calendar  is  made  up  (1  o'clock  p.  M.). 

RULE  VI. 

Motions. —  Motions  other  than  appeals  from  orders,  will  be 
heard  on  the  first  Monday  and  second  Friday  of  the  term,  and 
notes  of  issue  therefor  must  be  filed  with  the  clerk  at  least  two 
days  before  the  day  for  which  they  are  noticed. 

RULE  VIL 

Notes  of  issue  in  appeals  from  orders. —  No  appeal  from  an 
order  will  be  heard  unless  it  is  placed  on  the  Non-Enumerated 
Calendar.  The  attorney  or  party  intending  to  move  such  an 
appeal  for  argument  shall  at  least  eight  days  before  the  time  of 
the  making  up  of  the  calendar,  file  with  the  clerk  a  note  of  issue, 
specifying  the  date  of  the  service  of  the  notice  of  appeal  and 
stating  tJfiat  the  cause  is  to  be  put  on  the  Non- Enumerated  Cal- 
endar. No  cause  shall  be  put  on  the  Enumerated  or  Non-Knu- 
merated  Calendar  until  the  papers  required  by  General  Rule  41 
shall  have  been  filed  with  the  clerk. 

RULE  vin. 

Notes  of  issue  in  preferred  causes. — A  party  who  desires  to 
have  a  cause  heard  as  a  i)referred  cause,  must,  in  his  note  of 
issue,  state  his  claim  for  preference,  as  provided  in  section  793 
of  the  {\)de;  or  if  an  order  giving  the  cause  a  preference  ha8 
been  made  under  that  section,  the  note  of  issue  must  be  accom- 
panied with  a  copy  of  such  order.    The  clerk,  in  making  up  the 
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calendar,  shall  place  such  preferred  causes  at  the  head  of  the 
general  calendar,  indicating  that  they  are  preferred,  and  that 
class  to  which  they  belong. 

RULE  IX. 

Crimmal  causes  may  be  put  upon  the  calendar  at  any  time. — 
Appeals  in  criminal  causes,  brought  after  making  up  the  calendar, 
or  too  late  to  be  placed  upon  the  calendar,  may  be  put  upon  the 
calendar  at  any  time,  and  brought  on  for  hearing  as  preferred 
causes,  upon  a  notice  of  ten  days  to  the  adverse  party,  as  pro- 
vided in  section  535  of  the  Criminal  Code.  A  note  of  issue  must 
be  filed  with  the  clerk  at  least  five  days  before  the  day  on  which 
the  cause  is  to  be  heard,  and  he  shall  put  the  same  upon  the 
calendar  for  the  day  on  which  it  shall  be  noticed,  or  upon  which 
it  shall  be  ordered  by  the  Court,  or  stipulated  by  the  parties 
to  be   heard. 

RULE  7L 

Endorsement  on  brief. —  In  order  to  facilitate  the  work  of  the 
reporter  the  counsel  who  argues  the  cause  orally  shall  endorse 
his  name  on  upper  right  hand  corner  of  first  page  of  brief. 

RULE  XI. 

Motions  for  re-argument. —  Motions  for  re-argument  will  be 
heard  only  on  notice  to  the  adverse  party,  stating  briefly  the 
ground  upon  which  a  re-argument  is  asked,  and  such  motions 
must  be  submitted  upon  printed  briefs,  stating  concisely  the 
points  supposed  to  have  been  overlooked  or  misapprehended  by 
the  Court,  with  proper  reference  to  the  particular  portion  of  the 
case  and  the  authorities  relied  on;  and  a  copy  of  the  opinion 
delivered  by  the  Court  in  deciding  the  cause;  and  counsel  toill 
not  he  heard  orally, 

RULE  xn. 

Statute  cited  in  brief  —  When  a  statute  is  cited,  so  much 
thereof  as  may  be  deemed  necessary  to  the  decision  of  the  case 
should  be  printed  at  length  on  the  brief. 

RULE  xm. 

Costs. —  The  general  nile  will  prevail  of  Imposing  costs  on  the 
decision  of  motions. 

Attention  is  called  to  section  1355,  Code  of  Civil  Procedure, 
Remittitur. —  The  remittitur  to  be  transmitted  pursuant  to 
section  1355  of  the  Code  shall  contain  a  copy  of  the  judgment 
order  of  this  court,  and  the  record  which  has  been  filed  with  the 
clerk,  and  shall  be  sealed  with  the  seal  and  signed  by  the  clerk 
of  this  court. 

Rules   Relatiko  to  the  Aomissioit  of  Attobitets   in  the 

Second  Depabtment. 

Notice  of  the  time  of  application  for  admission  as  attorneys  by 
those  who  have  passed  the  examination  prescribed  by  the  rules 
of  the  Court  of  Appeals,  will  be  published  in  the  *'  Law  JournaV 


RULES  OF  THE  APPELLATE  DIVISION. 

at  which  time  applicants  must  file  with  the  dark  the  papers 
enumerated  in  Rule  I  of  the  General  Rules  of  Practice,  and 
appear  personally  before  the  Ckimmittee  on  Character  to  furnish 
such  information  as  the  committee  may  desire  from  them. 

RlTLEB     RsatJI^ATlNa     THS    PbOCSSDUBS    UPOH     AFFUOATIOirB     FOft 
NaTUBAUZATION  in  the  SuPREMB  COtTBT  tlT  THS  SBOOITD 

Defabtment. 

All  applications  of  aliens  to  become  citizens  of  the  United 
States  must  be  heard  at  the  various  Special  Terms  as  directed 
and  indicated  in  the  assignment  of  Justices  for  holding  such 
terms. 

If  the  applicant  fail  to  appear  at  the  time  and  ^lace  specified 
in  such  application,  the  application  will  be  dismissed  without 
prejudice  to  a  fresh  application^ 

If  he  appear  and  for  any  reason  the  hearing  is  not  completed 
upon  the  stated  day  aforesaid,  the  Court  may  complete  snch 
hearing  and  take  final  action  upon  any  subsequent  day  to  which 
the  matter  shall  be  publicly  adjourned  by  the  direction  of  the 
Justice  presiding. 

(Amended  December  10,   1909.) 

Whe!v  Counsel  Have  Cases  on  Same  Dat  n  FmsT  ahd  Secoim 

Depaetmenib. 

In  the  event  of  counsel  having  cases  upon  the  day  calendars 
of  the  Appellate  Divisions  of  the  First  and  Second  Departments 
on  the  same  day,  such  counsel  shall  attend  the  Court  in  tha4 
Department  in  which  his  case  stands  nearest  the  head  of  sndi 
day  calendar;  and  his  case  upon  the  calendar  of  the  other 
Department  will  be  held  until  the  argument  of  the  case  is  finished 
in  the  Department  in  which  he  is  first  required  to  att'end. 

In  tlie  event  of  counsel  having  cases  upon  each  of  the  day  cal- 
endars of  the  said  Departments  upon  the  same  day,  which  stand 
equally  distant  from  the  heads  of  the  respective  day  calendars, 
such  counsel  shall  attend  Court  in  the  First  Department. 

RULE  I. 

All  bonds  executed  by  individual  sureties  in  accordance  with 
the  provisions  of  section  '0  of  chapter  444  of  the  Laws  of  1908, 
and  the  Rules  of  the  Court  of  Appeals  adopted  pursuant  thereto, 
must  contain  a  statement  of  the  place  of  residence  of  each 
surety,  giving  the  street  and  the  number  thereof,  if  such  resi- 
dence is  80  known  and  designated,  and  in  addition  to  the  facts 
required  by  the  Rules  of  the  Court  of  Appeals  to  be  stated  in 
the  affidavit  of  justification,  each  surety  must  specifically  state 
what  property  is  owned  by  him,  giving  a  brief  description  thereof, 
and  also  state  the  value  of  the  same  and  what,  if  any,  liens  or 
en  rum  bra  noes  there  are  on  aueh  property,  with  a  brief  descrip- 
tion of  the  nature  and  amount  of  such  lien.  (Adopted  Mardi 
4,  1909.) 
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THIRD  DEPARTMENT. 
Special  Rule  fob  Appucations  roB  Leave  to  Appeal  to  this 

COUBT. 

Applications  to  a  justice  of  the  Appellate  Division  of  the 
Second  Judicial  Department,  under  section  1344  of  the  Code  of 
Civil  Procedure,  for  the  allowance  of  an  appeal  to  be  taken  to 
such  Appellate  Division  from  the  determination  of  the  justices 
designated  to  hear  appeals  from  the  2^1unicipal  Courts  of  the 
Boroughs  of  Brooklyn,  Queens  and  Richmond,  may  be  made  upon 
any  motion  day  within  two  months  after  such  determination, 
unlesa  the  determination  is  made  within  two  months  of  the 
last  motion  day  prior  tto  the  first  day  of  July,  in  which  case  they 
may  be  made  on  the  first  motion  day  in  the  September  term, 
and  must  be  upon  notice  of  two  days  to  the  opposite  party  or 
parties,  and  a  note  of  issue  filed,  and  the  same  put  upon  the 
calendar  of  motions  in  the  manner  provided  by  Rule  VI  of 
Calendar  Practice  Rules  of  the  Appellate  Division  of  the  Second 
Judicial  Department  relating  to  the  hearing  of  motions. 

The  papers  upon  which  such  application  is  made  must  con- 
tain a  copy  of  the  opinion  of  the  justices  below,  if  any;  a  copy 
of  the  record  in  the  court  below,  a  eonoise  statement  of  the 
grounds  of  alleged  error,  and  proof  of  due  service  of  the  papers 
upon  which  the  application  is  founded.  Upon  the  calling  of 
the  Motion  Calendar  such  applications  must  be  submitted  with* 
out  argument.  Before  such  application  can  be  entertained  it  must 
first  have  been  made  to  the  justices  by  whom  the  determina- 
tion was  made,  in  the  manner  provided  by  Rule  IX  of  the  Appel- 
late Term  of  the  Supreme  Court  in  the  Second  Judicial  Depart- 
ment, and  have  been  by  them  denied.  If  the  appeal  be  allowed 
the  papers  must  be  printed  and  placed  upon  the  calendar  as  pro- 
vided by  Rule  41  of  the  General  Rules  of  Practice. 

(Added  December  11,  1914.) 

RULES    OF    THE    APPELLATE    DIVISION,    THIRD 

DEPARTMENT. 

RULE  I. 

Appeals  from  orders  and  compensatios  appeals. — Appeals  from 
orders  shall  be  put  upon  the  non-enumerated  calendar.  Appeals 
in  compensation  cases  shall  be  put  upon  the  compensation 
appeals  calendar  immediately  following  the  non-enumerated 
calendar.  The  argmnent  of  both  such  classes  of  cases  will  be 
heard  only  upon  the  first  day  of  a  term  and  the  days  imme- 
diately following,  until  they  shall  all  be  disposed  of,  before  the 
general  calendar  shall  be  taken  up.  But  submission  of  such 
appeals  will  be  received  on  any  day  during  the  term. 

Appeals  from  orders  and  compensation  appeals  which  are  not 
upon  the  calendar  when  printed,  may.  after  papers  have  been 
filed  and  served  in  compliance  with  General  Rule  No.  41,  be 
added  thereto  upon  filing  a  note  of  issue  with  the  clerk  five 
days  before  argument,  and  be  noticed  for  argument  for  any  Tues- 
day of  the  term  upon  the  usual  notice  of  eight  days. 

The  argument  of  a  case  on  the  general  calendar  will  not  be 
required  in  any  case  before  Wednesday  of  the  first  week. 
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RULES  OF  THE  APPELLATE  DIVISION. 

RULE  IL 

Original  motions.— Original  motions  in  this  court  may  be 
noticed  for  the  first  day  of  a  term,  or  for  the  Tuesday  of  any 
subsequent  week  of  the  term. 

RULE  III. 

Preferred  causes.— A  party  who  desires  to  have  a  cause  heard 
as  a  preferred  cause  must  in  his  note  of  issue  state  his  claim 
for  preference  as  provided  in  section  793  of  the  Code,  or  if  an 
order  giving  the  cause  a  preference  has  been  made  under  that  sec- 
tion, the  note  of  issue  must  be  accompanied  with  a  copy  of  such 
order.  The  clerk,  in  making  up  the  calendar,  shall  place  such 
preferred  causes  at  the  head  of  the  general  calendar,  indicating 
that  they  are  preferred,  and  the  class  to  which  they  belong. 

RULE  IV. 

Appeals  in  criminal  cases. — ^Appeals  in  criminal  cases,  brought 
after  making  up  the  calendar,  or  too  late  to  be  placed  thereon, 
may  be  put  upon  the  calendar  at  any  time  and  brought  to  a 
hearing  as  preferred  cases  upon  a  notice  of  ten  days  to  the 
adverse  party,  as  provided  by  section  535  of  the  Criminal  Code. 
A  note  of  issue,  with  a  statement  of  the  day  on  which  the  cause 
is  noticed  to  be  heard,  must  be  tiled  with  the  clerk  at  least  five 
days  before  such  date.  The  clerk  shall  place  such  causes  on  the 
calendar  for  the  day  for  which  they  arc  so  noticed,  or  upon 
which  the  cause  shall  be  ordered  by  the  Court,  or  stipulated  by 
the  parties  to  be  heard. 

RULE  V. 

Day  calendar. —  The  clerk  shall  prepare  at  1  o'clock  F.  M.  of 
each  day  for  the  next  day  a  calendar  of  such  number  of  causes 
as  the  Court  shall  direct,  including  those  undisposed  of  on  the 
then  day  calendar,  taken  from  the  general  calendar  in  their  order 
thereon,  subject  to  the  provisions  of  Rule  6.  Causes  not  disposed 
of  on  any  day  shall  be  placed  at  the  head  of  the  calendar  for  the 
next  day  until  disposed  of. 

RULE  VI. 

Day  calendar;  how  made  up;  when  cause  passed.— Excepting 
the  first  twenty  causes  on  the  general  calendar,  no  cause  shall 
be  placed  upon  the  day  calendar  unless  written  notice  is  served  on 
the  clerk,  by  the  attorney  on  one  side  or  the  other,  that  such 
cause  is  intended  to  be  moved  when  called  in  its  regular  order,  or 
imless  it  has  been  reserved  for  that  day,  by  stipulation  filed  with 
the  clerk.  None  of  the  first  twenty  causes  on  the  general  calendar 
shall  be  reserved  by  stipulation  without  consent  of  the  court, 
upon  application  made  on  the  first  day  of  the  term,  and  any 
cause  not  placed  on  the  day  calendar  in  its  order  on  the  general 
calendar,  will  be  regarded  as  passed  for  the  term  unless  put 
over,  or  reserved  as  above  provided. 

124 


^ 


THIRD  DEPARTMENT. 

RULE  va. 

Exchange  of  cases. —  Causes  must  be  argued  when  reached  on 
the  calendar.  No  exchange  of  cases  will  be  allowed,  unless  both 
cases  are  ready  for  argument,  and  counsel  intend  to  argue  them 
at  the  same  term  at  which  the  exchange  be  made,  and  when  causes 
are  exchanged  each  shall  occupy  the  proper  position  of  the  other 
in  date,  on  the  same  and  every  other  subsequent  calendar,  until 
heard.  A  preferred  cause  exchanged  for  one  not  preferred,  or  set 
down  for  a  particular  day,  shall  lose  its  preference;  and  no  ca.s(* 
will  be  called  more  than  once  during  the  same  term;  unless  it 
:«hall  have  been  reserved  or  postponed  with  the  consent  of  the 
Court. 

RULE  vm. 

SnbmissioiL — If  botfi  parties  desire  to  submit,  they  may  do 
K)  at  any  time  during  the  term  by  delivering  to  the  clerk  the 
eases  and  points  required  by  General  Rule  43,  and  either  party 
may  submit  his  points  when  the  case  is  called,  If  the  other  party 
desires  to  argue  orally  on  his  part. 

RULE  nc. 

Papers,  etc.,  to  be  inclnded  in  points. —  The  appellant,  in  addi- 
tion to  the  statement  required  by  Rule  41,  shall  prefix  to  his 
points  a  brief  statement,  showing  in  what  court  or  before  what 
officer  or  tribunal  the  action  or  proceeding  was  instituted,  the 
relief  sought,  the  defense  or  ground  of  opposition  thereto,  the 
result  in  the  court  or  before  the  officer  or  tribunal  in  which  the 
artion  or  proceeding  was  commenced,  and  how  the  cause  was 
brought  into  this  Court.  If  any  opinion  written  in  the  case  has 
been  previously  reported,  he  shall  also  state  where  it  was  so 
r^forted.  If  any  opinion  has  been  written  which  has  not  been 
rfported,  the  party  w^hose  duty  it  is  to  furniah  the  papers  shall 
!>ubmit  a  printed  copy  of  such  opinion  to  the  Court  either  in  the 
record  or  with  his  brief. 

RULE  Z. 

Ifidorsement  of  papers. —  The  counsel  who  argue  a  case  shall 
iiidorae  on  the  papers  delivered  to  the  justices  their  names  and 
places  of  residence. 

Every  cause  shall  be  deemed  to  be  submitted  to  any  justice, 
qt^lified  to  sit  therein,  who  may  be  absent  at  the  time  of  the 
argument,  unless  objection  to  such  submission  by  counsel  arguing 
i'xk  cause  be  then  made. 

RULE  XI. 

Motions  for  reargnment. —  Motions  for  reargument  will  only 
I*  beard  on  notice  to  the  adverse  party,  stating  briefly  the 
pound  upon  which  a  reargument  is  asked,  and  such  motion 
»3St  be  submitted  on  printed  briefs  stating  concisely  the  points 
»apy>osed    to    have    been    overlooked    or    misapprehended    by    Um 

•Hirt  with  proper  reference  to  the  particular  portion  of  the  case, 
ttd  the  authorities  relied  upon. 
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RULES  OF  THE  APPELLATE  DIVISION. 

RULE  XL 

Original  motions.— Original  motions  in  this  court  may  be 
noticed  for  the  first  day  of  a  term,  or  for  the  Tuesday  of  any 
subsequent  week  of  the  term. 

RULE  m. 

Preferred  causes. — A  party  who  desires  to  have  a  cause  heaid 
as  a  preferred  cause  must  in  his  note  of  issue  state  his  claim 
for  preference  as  provided  in  section  793  of  the  Code,  or  if  an 
order  giving  the  cause  a  preference  has  been  made  under  that  sec- 
tion, the  note  of  issue  must  be  accompanied  with  a  copy  of  such 
order.  The  clerk,  in  making  up  the  calendar,  shall  place  such 
preferred  causes  at  the  head  of  the  general  calendar,  indicating 
that  they  are  preferred,  and  the  class  to  which  they  belong. 

RULE  IV. 

« 

Appeals  in  criminal  cases. — ^Appeals  in  criminal  cases,  brought 
after  making  up  the  calendar,  or  too  late  to  be  placed  thereon, 
may  be  put  upon  the  calendar  at  any  time  and  brought  to  a 
hearing  as  preferred  cases  upon  a  notice  of  ten  days  to  the 
adverse  party,  as  provided  by  section  535  of  the  Criminal  Code. 
A  note  of  issue,  with  a  statement  of  the  day  on  which  the  cause 
is  noticed  to  be  heard,  must  be  filed  with  the  clerk  at  least  five 
days  before  such  date.  The  clerk  shall  place  such  causes  on  the 
calendar  for  the  day  for  which  they  arc  so  noticed,  or  upon 
wliich  the  cause  shall  be  ordered  by  the  Court,  or  stipulated  by 
the  parties  to  be  heard. 

RULE  V. 

Day  calendar. —  The  clerk  shall  prepare  at  1  o'clock  p.  m.  of 
each  day  for  the  next  day  a  calendar  of  such  number  of  causes 
as  the  Court  shall  direct,  including  those  undisposed  of  on  the 
then  day  calendar,  taken  from  the  general  calendar  in  their  order 
thereon,  subject  to  the  provisions  of  Rule  6.  Causes  not  disposed 
of  on  any  day  shall  be  placed  at  the  head  of  the  calendar  for  the 
next  day  until  disposed  of. 

RULE  VI. 

Day  calendar;  how  made  up;  when  cause  passed.— Excepting 
the  first  twenty  causes  on  the  general  calendar,  no  cause  shall 
be  placed  upon  the  day  calendar  unleHS  written  notice  is  served  on 
the  clerk,  by  the  attorney  on  one  side  or  the  other,  that  such 
cause  is  intended  to  be  moved  when  called  in  its  regular  order,  or 
unless  it  has  been  reserved  for  that  day,  by  stipulation  filed  with 
the  clerk.  None  of  the  first  twenty  causes  on  the  general  calendar 
shall  be  reserved  by  stipulation  without  consent  of  the  court, 
upon  application  made  on  tlie  first  day  of  the  term,  and  any 
cause  not  placed  on  the  diiy  calendar  in  its  order  on  the  general 
calendar,  will  be  regarded  as  passed  for  the  term  unless  pat 
over,  or  reserved  as  above  provided. 
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RULE  Vn: 

Exchange  of  cases. —  Causes  must  be  argued  when  reached  on 
the  calendar.  No  exchange  of  cases  will  be  allowed,  unless  both 
cases  are  ready  for  argument,  and  counsel  intend  to  argue  them 
at  the  same  term  at  which  the  exchange  be  made,  and  when  causes 
are  exchanged  each  shall  occupy  the  proper  position  of  the  other 
in  date,  on  the  same  and  every  other  subsequent  calendar,  until 
heard.  A  preferred  cause  exchanged  for  one  not  preferred,  or  set 
dcwn  for  a  particular  day,  shall  lose  its  preference;  and  no  case 
will  be  called  more  than  once  during  the  same  term;  unless  it 
shall  have  been  reserved  or  postponed  with  tiie  consent  of  the 
Court. 

RULE  vni. 

SubmissioiL^  If  both  parties  desire  to  submit,  they  ma^  do 
S4>  at  anv  time  during  the  term  by  delivering  to  the  clerk  the 
cases  and  points  required  by  General  Rule  43,  and  either  party 
may  submit  his  points  when  the  case  is  called,  if  the  otiher  party 
desires  to  argue  orally  on  his  part^ 

RULE  nc. 

Papers,  etc.,  to  be  included  in  points. —  The  appellant,  in  addi- 
tion to  the  statement  required  by  Rule  41,  shall  prefix  to  his 
points  a  brief  statement,  showing  in  what  court  or  before  what 
officer  or  tribunal  the  action  or  proceeding  was  instituted,  the 
relief  sought,  the  defense  or  ground  of  opposition  thereto,  the 
result  in  the  court  or  before  the  officer  or  tribunal  in  which  the 
action  or  pro<*eoding  was  commenced,  and  how  the  cause  was 
brouj^ht  into  this  Court.  If  any  opinion  written  in  the  case  has 
l)een  previously  reported,  he  shall  also  state  where  it  was  so 
rc}>orted.  If  any  opinion  has  been  written  which  has  not  been 
reported,  the  party  whose  duty  it  is  to  furnish  the  papers  shall 
submit  a  printed  copy  of  such  opinion  to  the  Court  either  in  tihe 
record  or  with  his  brief. 

RULE  Z. 

Indorsement  of  papers. —  The  counsel  who  argue  a  case  shall 
indorse  on  the  papers  delivered  to  the  justices  their  names  and 
places  of  residence. 

Every  cause  shall  be  deemed  to  be  submitted  to  any  justice, 
qualifie<]  to  sit  therein,  who  may  be  absent  at  the  time  of  the 
argument,  unless  objection  to  such  submission  by  coimsel  arguing 
Mich  cause  be  then  made. 

RULE  XI. 

Hotions  for  reargiunent. —  Motions  for  reargument  will  only 
be  heard  on  notice  to  the  adverse  party,  stating  briefly  tlie 
ground  upon  which  a  reargument  is  asked,  and  such  motion 
must  be  submitted  on  printed  briefs  stating  concisely  the  points 
supposed  to  have  been  overlooked  or  misapprehended  by  the 
Court  with  proper  reference  tio  the  particular  portion  of  the  case, 
and  the  authorities  relied  upon. 
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RULES  OF  THE  APPELLATE  DIVISION. 

Cause  passed;  hew  entered  on  subsequent  calendars. —  If  a 
cause  is  passed  without  being  reserved,  or  put  over  by  consent 
of  the  Court,  it  shall  be  entered  on  all  subsequent  calendars  as 
of  the  date  when  passed,  and  the  party  placing  it  on  the  calendar 
for  a  subsequent  term,  must  state  in  his  note  of  issue  the  date 
when  it  was  passed.  If  he  omits  to  do  so,  whereby  the  cause 
retains  its  priority  on  the  calendar,  the  Court,  on  the  application 
of  the  adverse  party,  or  on  its  own  motion,  may  strike  tne  cause 
from  the  calendar. 

StTLK  xin. 

Term  of  Supreme  Court  desiipated  to  be  held  on  holiday.— 
Whenever  a  Trial  Term  or  Special  Term  of  the  Supreme  Court, 
in  this  department,  shall  be  designated  to  be  held  or  opened  on  a 
day  which  is  provided  by  law  to  be  observed  as  a  legal  holiday, 
such  Court  shall  be  opened  and  held  on  the  next   succeeding 

secular  day.  

RULE  ZIV. 

Copies  of  briefs. — At  least  twenty  days  before  a  term  of  the 
Appellate  Division  at  which  a  cause  nwy  be  noticed  for  argument, 
the  appellant,  or  relator,  shall  serve  upon*  the  attorney  for  the 
respondent  three  printed  copies  of  his  brief  upon  which  he  intends 
to  rely  upon  the  argument,  with  a  reference  to  all  the  authorities 
which  he  intends  to  cite  to  the  Court.  At  least  eight  days  before 
said  term  the  respondent  shall  serve  upon  the  attorney  for  the 
appellant,  or  relator,  three  printed  copies  of  his  brief  with  a 
reference  to  all  the  authorities  which  he  intends  to  cite  to  the 
Court.  If  the  appellant,  or  relator,  desires  to  present  a  brief  in 
reply  he  may  serve  the  same  upon  the  attorney  for  the  respond- 
ent at  least  three  days  before  said  terra.  Service  under  this  rule 
may  be  made  either  personally  or  hf  mail,  but  service  by  mail 
shall  not  extend  the  time  within  which  the  answering  brief  may 
be  served.  This  rule  shall  not  apply  to  appeals  from  orders  upon 
non-enumerafed  motions,  nor  to  causes  in  which  the  time  to  file 
papers  on  appeal  shall,  under  General  Rule  41,  expire  w^ithin 
twenty  days  of  the  commencement  of  a  term. 

RULE  XV. 

Application  of  candidates  for  admission  to  the  Bar. —  Candi- 
dates for  admission  to  the  Bar  may  be  sworn  in  at  Uie  opening 
of  the  Court  on  any  Thursday  of  the  term,  providing  the  neces- 
sary papers  therefor  shall  have  been  filed  with  the  clerk  of  the 
Court  on  or  before  tohe  Tuesday  preceding. 

An  applicant  for  admission  must  present  a  certificate  to  this 
Court  signed  by  two  members  of  the  Committee  on  Character  and 
Fitness  before  one  of  whom  he  must  appear  personally.  At  the 
time  of  such  appearance  he  must  present  to  such  member  of  the 
committee  his  certificate  of  the  State  Board  of  Law  Examiners, 
and  the  affidavits  of  two  practicing  attorneys  residing  in  the  same 
Judicial  District,  as  provided  by  Rule  1  of  the  General  Rules  of 
Practice.     Such  certificate  of  the  Committee  on  Character  and 
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Fitness,  together  with  the  certificate  of  the  State  Board  of  Law 
Examiners,  anu  the  affidavits  as  to  character  and  fitness,  shall  be 
filed  with  the  clerk  of  this  Court. 

Note. —  The  Trial  Justices  of  this  Department  constitute  the 
Committee  on  Character  and  Fitness  for  their  respective  Judicial 
Districts. 

SXJLj!.  ZVI 

Appeal;  case;  resettlement;  omission  of  evidence. —  By  General 
Rule  34,  as  amended*  said  amendment  taking  efTect  November  1, 
1913,  it  is  provided  that  "  if  a  case  or  biH  of  exceptions  docs  not 
conform  to  this  rule  the  Court  before  which  the  same  shall  be 
brought  for  review  may  order  the  same  back  for  resettlement." 
In  accordance  with  the  discretionary  power  thereby  vested  in  the 
different  departments,  the  Appellate  Division  of  the  Third 
Department  announces  that  a  case,  brought  before  said  Appel- 
late Division  on  appeal,  will  not  be  ordered  back  for  resettlement 
where,  upon  the  approval  of  the  Trial  Judge  or  Referee,  evidence 
is  omitted  bearing  upon  any  Issue  of  fact,  the  determination  of 
which  issue  of  fact  the  appellant  stipulates,  upon  serving  a  pro- 
posed case,  he  will  not  seek  to  review  upon  the  appeal. 


TO  ATTORNEYS. 

A  printed  eopy  of  the  Appeal  Papers  shall  be  filed  in  the  office 
of  the  Clerk  of  the  Appellate  Division  witliin  twenty  days  after 
an  Appeal  has  been  taken,  etic.  The  copy  ao  filed  shall  be  certi- 
fied by  the  proper  clerk,  or  be  stipulated  by  the  parties  to  be 
true  copies  of  the  original.    {Rule  41)  General  Rules  of  Practice.) 

This  shall  be  done  before  an  Appeal  shall  be  placed  upon  the 
Calendar.      {Sec.  1353,  Code  Civ.  Pro.) 

Attorneys  should  also  notice  that  Riile  41  requires  three  copies 
of  the  Appeal  Papers  to  be  served  within  the  same  time  upon  the 
opposite  party. 

Notes  of  issue  shall  be  filed  in  the  Clerk's  office  eight  days 
before  the  commencement  of  the  court  at  which  the  cause  may 
be  noticed.     (Rule  39,  General  Rules  of  Practice.) 

Notes  of  issue  shall  specify  whether  the  Appeal  is  to  be  placed 
upon  tlie  non-enumerated  or  general  calendar,  and  where  a  prefer- 
ence is  desired,  the  note  of  issue  tnust  state  the  claim  for  prefer- 
ence as  provided  in  section  793  of  the  Code,  and  indicate  the  class 
to  which  it  belongs.    (Rules  1  and  3,  Third  Dept.) 

Attention  is  also  called  to  Special  Rule  Q  of  this  department, 
requiring  notice  to  the  clerk  if  a  party  desires  the  case  put  upon 
the  Day  Calendar  when  reached  in  its  order  upon  tlie  General 
Calendar. 

Thirteen  (18)  copies  of  the  Appeal  Papers  and  points  must  be 
delivered  to  the  Clerk  before  the  commencement  of  the  argument. 


RULES  OP  THE  APP£UiAT£  DIVISION. 


RULES  OF  THE  APPELLATE  DIVISION,  FOURTH 

DEPARTMENT. 


Calendab  Rules. 


RULE  I. 

Notes  of  issue  in  appeals  from  orders. —  No  appeal  from  an 
order  will  be  heard  unless  it  is  placed  on  the  non -enumerated  cal- 
endar. The  attorney  or  party  intending  to  move  such  an  appeal 
for  argument  shall,  at  least  eight  days  before  the  time  of  the 
making  up  of  the  calendar,  file  with  the  clerk  a  note  of  issue, 
specifying  the  date  of  the  service  of  the  notice  of  appeal,  and 
stating  that  the  case  is  to  be  put  on  the  non -enumerated  calendar. 
No  case  shall  be  put  upon  the  enumerated  or  non- enumerated 
calendar  until  the  papers  required  by  General  Rule  41  ahall  have 
been  filed  with  the  clerk. 

RULE  n. 

Notes  of  issue  in  preferred  cases.^— A  party  who  desires  to 
have  a  case  heard  as  a  preferred  case,  must,  in  his  note  of  issue, 
state  his  claim  for  preference,  as  provided  in  section  793  of  the 
Code;  or  if  an  order  giving  the  case  a  preference  has  been  made 
under  that  section,  the  note  of  issue  must*  be  accompanied  with  a 
copy  of  such  order.  The  clerk  in  making  up  the  calendar  shall 
place  such  preferred  cases  at  the  head  of  the  general  calendar, 
indicating  that  they  are  preferred,  and  tbe  class  to  which  they 
belong. 

RULE  in. 

New  calendar,  when  to  be  made;  passed  cases. —  When  a  new 
calendar  is  ordered  by  the  Court,  the  Clerk  shall  place  thereon 
all  cases  which  remain  undisposed  of  on  the  former  calendar,  and 
all  other  cases  in  which  notes  of  issue  have  been  filed  in  his 
office.  If  a  case  shall  have  been  passed,  it  shall  go  upon  the 
calendar  as  of  the  time  when  it  was  passed,  and  the  fact  that  it 
was  passed  shall  be  stated  upon  the  calendar. 

RULE  IV. 

Criminal  casea  may  be  put  upon  the  calendar  at  any  time.— 
Appeals  in  criminal  cases,  brought  after  making  up  the  calendar, 
or  too  late  to  be  placed  upon  the  calendar,  may  be  put  upon  the 
calendar  at  any  time,  and  brought'  on  for  hearing  as  preferred 
cases,  upon  a  notice  of  ten  days  to  the  adverse  party,  as  provided 
in  section  535  of  the  Criminal  Code.  A  note  of  issue  must  be 
filed  with  the  clerk  at  least  five  days  before  the  day  on  which 
the  case  is  to  be  heard,  and  he  shall  put  the  same  on  the  calendar 
for  the  day  on  which  it  shall  be  noticed,  or  upon  which  it  shall 
be  ordered  by  the  Court,  or  stipulated  by  the  parties  to  be  heard. 
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RULE  y. 

Day  calendar  to  be  made  1>7  clerk. —  The  clerk  shall  prepare 
at  3  o'clock  p.  M.  of  each  day,  a  day  calendar  for  the  next  day,  to 
coneisd  of  ten  cases,  or  such  other  number  as  the  Court  shall 
direct,  including  those  undisposed  of  on  the  then  day  calendar. 
They  shall  be  taken  from  the  general  calendar  in  their  order 
thereon,  subject  to  the  provisions  of  Rule  Six.  Cases  not  disposed 
of  on  any  day  shall  be  placed  at  the  head  of  the  calendar  for  the 
next  day,  until  disposed  of. 

RULE  VI. 

Notice  to  clerk  no  longer  necessary,  etc. —  It  shall  not  be  neces- 
sary to  notice  cases  for  the  day  calendar.  Any  case  on  the  gen- 
eral calendar  may,  by  stipulation  of  the  parties,  filed  with  the 
clerk  at  any  time  before  the  case  is  placed  upon  the  day  calendar, 
be  reserved  for  a  day  certain,  except  that  no  stipulation  shall  be 
made  or  filed  reserving  any  of  the  first  fifty  cases  on  the  general 
calendar  beyond  the  first  week.  Cases  so  reserved  for  a  day  cer- 
tain shall  not  be  placed  upon  the  day  calendar  for  any  day  prior 
to  that  to  which  they  have  been  so  reserved.  No  case  shall  be  put 
upon  the  day  calendar  unless  the  papers  and  points  have  been 
delivered  to  and  filed  with  the  clerk.  Cases  which  cannot  be 
placed  upon  the  day  calendar  in  their  regular  order  or  at  the  time 
to  which  they  have  been  reserved  by  reason  of  the  non-filing  of 
the  papers  and  points,  will  be  regarded  as  passed  for  the  term. 

RULE  VII. 

Clerk  to  telegraph  day  calendar. —  The  clerk  shall  on  each  day 
during  the  term,  immediately  on  making  up  the  day  calendar, 
telegraph  the  numbers  of  the  cases  upon  it  to  the  county  clerks 
at  Buffalo,  Syracuse,  Utica,  Oswego,  Lockport,  Auburn  and  Water- 
town,  and  the  county  clerks  receiving  said  telegrams  are  directed 
to  poet  or  bulletin  the  same  in  such  manner  as  shall  be  most  con- 
venient for  attorneys  and  others  desiring  to  see  the  same,  and 
also  to  procure  the  publication  of  such  telegrams  in  the  news- 
papers of  their  respective  cities. 

RULE  VIU. 

Resenrations  and  submissions. —  Cases  will  not  be  received 
upon  submission  until  reached  in  the  regular  call  of  the  calendar. 
Ko  reservation  will  be  made  of  any  of  the  'first  eight  cases  upon 
the  general  calendar  imless  on  account  of  sickness,  or  an  engage- 
ment of  counsel  elsewhere  in  t^e  actual  trial  or  argument  of 
another  case  in  a  court  of  record,  commenced  before  the  term  of 
this  Court,  or  other  inevitable  necessity  to  be  shown  by  affidavit. 
Other  cases  may  be  reserved  upon  reasonable  cause  shown,  or  by 
stipulation  of  parties,  filed  with  the  clerk,  but  no  case  shall  be  so 
reserved  by  stipulation  after  the  same  has  been  placed  upon  the 
day  calendar. 

•  Cases  reserved  for-  a  day  certain  by  stipulation,  when  in  order 
to  be  called,  have  priority  among  each  other  according  to  their 
number  on  the  calendar,  and  shall  follow  next  in  order  the  undis- 
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posed  of  cases  of  the  calendar  for  the  day  previous.  Default  may 
be  taken  in  them,  and  they  willj  if  passed,  be  put  upon  futnnr 
calendars  as  if  passed  in  the  regular  call. 

Every  cause  shall  be  deemed  to  be  submitted  to  such  justices  a§ 
ma^  be  absent  from  the  Court  at  the  time  of  the  aivusiont,  unless 
objection  to  such  submission  by  counsel  arguing  the  cause  be 
then  made. 

RULE  IX. 

Papers  to  be  filed  with  the  clerk  and  exchange  of  tirlefiB.^ 

Within  fifteen  days  after  the  service  of  the  printed  papers  re- 
quired to  be  served  by  General  Rule  41  in  enumerated  motions, 
the  party  whose  duty  it  is  to  furnish  those  papers  shall  file  with 
the  clerk  sixteen  printed  copies  of  tihe  papers  and  sixteen  printed 
copies  of  his  brief  and  the  points  upon  which  he  intends  to  rely 
upon  the  argument,  with  a  reference  to  all  the  authorities  which 
he  intends  to  cite  to  the  Court ;  and  shall,  at  the  same  time,  serve 
on  the  attorney  or  counsel  for  the  other  party  three  copies  thereof. 
Within  seven  days  thereafter  the  other  party  shall  file  with  the 
clerk  sixteen  printed  copies  of  his  brief  and  points,  with  a  refer- 
ence to  all  his  authorities,  and  serve  on  the  attorney  or  counsel 
for  the  moving  party,  tiiree  printed  copies  thereof.  If  eiUier  party 
shall  fail  to  serve  and  file  his  brief  and  points,  as  herein  re- 
quired, he  shall  not  be  heard  upon  the  argument,  and  Judgment 
may  be  entered  against  him,  as  upon  default,  on  application  to 
the  Court  on  any  motion  dajr  upon  three  days'  notice. 

If  t/hc  moving  party  desires  to  serve  an  answering  brief,  he 
shall  file  with  the  clerk  sixteen  printed  copies  thereof,  and  serve 
upon  his  opponent  three 'printed  copies,  within  five  days  after  the 
receipt  of  his  opponent's  brief.  Me  shall  not  inolude  in  his 
answering  brief,  any  matter  which  is  not  in  the  nat^ure  of  an 
answer  to  tlie  brief  to  which  it  purports  to  reply.  No  supple- 
mental briefs  will  bo  allowed  unless  requested  by  the  Court.  This 
rule  shall  not  apply  to  appeals  from  non^enumerated  motions. 
It  shall  apply  to  all  cases  which  shall  be  put  upon  the  day  cal- 
endar upon  and  after  the  first  day  of  March,  1896»  Upon  the 
argument  of  all  cases  before  that  time,  the  moving  parties  shall 
furnish  to  the  clerk  sixteen  copies  of  the  case,  and  each  party 
shall  furnish  to  the  clerk  sixteen  copies  of  his  brief.  The  clerk 
shall  distlribute  the  cases  and  briefs  as  prescribed  in  General 
Kule  43,  and  he  shall,  in  addition,  deliver  one  copy  of  each  to  the 
Librarian  of  the  Law  Library  in  BufTalo,  Eochester  and  Syracuse, 
to  be  bound  and  indexed  for  reference. 

RULE  X. 

Information,  attorneys  shall  prefix  in  brief. —  The  moving  party, 
in  addition  to  the  statement  required  in  General  Rule  41,  shall 
prefix  to  his  points  a  brief  statement,  showing  when  and  in  what 
court  or  before  what  olfieer  or  tribunal  tlie  action  or  proceeding 
was  instituted,  the  relief  sought,  the  defense  or  groundjs  of  oppo- 
sition thereto,  the  result  in  the  court  or  before  the  officer  or 
tribunal  in  which  the  action  or  proceeding  was  commenced,  the 
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proceedings  Bubsequent  to  the  first  decision,  and  how  the  case 
was  brought  into  this  Court.  If  any  opinion  written  in  the  case 
has  been  previously  reported,  he  shall  also  state  where  it  was  so 
reported.  If  any  opinion  has  been  written  which  has  not  been 
reported,  the  party  whose  duty  it  is  to  furnish  the  papers  shall 
Bubmit  a  printed  copy  of  such  opinion  to  the  Court,  in  the  record. 

RULB  XI. 

ladoTseinent  on  brief w — The  counsel  who  aigues  the  case  shall 
indorse  on  his  brief,  delivered  to  the  judgesi  his  name  and  place 
of  residence. 

RTILSXn. 

Exchange  of  cases.-— Ko  exchange  of  cases  will  be  allowed 
unless  both  cases  are  ready  for  argument,  and  counsel  intend  to 
argue  them  at  the  same  term  at  which  the  exchange  is  made ;  and 
when  cases  are  exchanged,  each  shall  occupy  the  proper  position 
of  the  other  in  date,  on  the  same  and  every  subsequent  calendar, 
until  heard.  A  preferred  case  exchanged  for  one  not  preferred, 
or  set  down  for  a  particular  day,  shall  lose  its  preference,  and  no 
case  will  be  called  more  than  once  during  the  same  term,  unless 
it  shall  have  been  reserved  or  postponed  with  the  consent  of  the 
Court. 

RULS  XIIL 

Hon-eniunerated  calendar  to  be  disposed  of  at  opening  of  term. 
— ^Argument  of  appeals  on  the  non-enumerated  calendar  will  be 
heard  only  upon  the  first  day  of  a  term  and  the  hearing  of  such 
appeals  will  be  continued  from  day  to  day  until  they  shall  all  be 
disposed  of  before  the  general  calendar  shall  be  taken  up»  but  suV 
mission  of  appeals  from  the  non -enumerated  calendar  will  be  re- 
ceived on  any  day  during  the  term.  Original  motions  in  this 
Court  may  be  noticed  for  the  first  day  of  a  term  or  for  tbe 
Friday  of  any  subsequent  week  of  the  term. 

RULE  XIV. 

notions  for  reargument  and  leave  to  appeal. —  Motions  for 
reargument  or  for  leave  to  appeal  to  the  Court  of  Appeals  will  be 
heard  only  on  notice  to  the  adverse  party,  stating  briefly  the 
ground  upon  which  a  reargiunent  is  asked,  or  upon  which  leave  to 
appeal  is  desired,  and  such  motions  may  be  submitted  upon  five 
copies  of  printed  or  typewritten  papers  and  briefs,  stating  con- 
cisely the  points  supposed  to  have  been  overlooked  or  misappre- 
hended by  the  Court,  or  the  questions  of  law  sought  to  be  re- 
viewed upon  appeal  to  the  Court  of  Appeals,  with  proper  reference 
to  the  particular  portion  of  the  case  and  the  authorities  relied 
upon,  with  a  copy  of  the  opinion,  if  any,  delivered  by  the  court 
in  deciding  the  case.  Oral  argument  on  such  motions  will  not 
he  heard,  and  it  is  unnecessary  for  counsel  to  appear  on  such 
motions.    They  may  be  submitted  by  mailing  papers  to  the  clerk. 
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RULE  XV. 

SemittitYir. —  The  remittitur  to  be  transmitted  pursuant  to 
section  1355  of  the  Code  shall  contain  a  copy  of  the  judgment 
or  order  of  this  court,  and  the  record  which  has  been  filed  with 
the  clerk,  and  shall  be  sealed  with  the  seal  and  signed  by  the 
clerk  of  this  court. 

RULE  XVI. 

An  official  examiner  of  title,  before  he  is  licensed  and  admitted 
to  practice  as  such,  must  file  the  bond  required  by  Rule  3  of  the 
Rules  of  the  Court  of  Appeals  relating  to  applications  to  practice 
as  official  examiners  of  tifle,  approved  by  the  presiding  justice 
of  the  Appellate  Division  of  the  Supreme  Court  in  this  depart- 
ment. In  case  of  the  death  or  insolvency  of  either  of  the  sureties, 
the  official  examiner  of  title  must  forthwitlh  file  a  new  bond  with 
new  sureties  fully  complying  with  said  rule.  Each  applicant 
for  a  license  as  an  official  examiner  of  title  must  also  produce 
such  evidence  of  character  and  as  to  the  standing  in  regard  to 
financial  transactions  as  the  Appellate  Division  of  this  depart- 
ment may  require. 

NOTICE. 

Index  all  records  on  Appeal  in  front  part  of  Case, 

The  daily  sessions  of  the  Court  are  held  from  2  o'clock  P.  u. 
to  6  o'clock  P.  M.,  except  Fridays  only,  when  Court  sits  from  10 
A.  M.  to  1  P.  M.    No  C'ourt  on  Saturdays. 

Non-enumerated  (motion)  calendar  to  be  disposed  of  at  opening 
of  term. — Argument  of  appeals  on  the  non -enumerated  calendar 
will  be  heard  only  upon  the  first  day  of  a  term  and  the  hearing 
of  such  appeals  will  be  continued  from  day  to  day  until  they 
shall  all  be  disposed  of  before  the  general  calendar  shall  be 
taken  up,  but  submission  of  appeals  from  the  non -enumerated 
calendar  will  be  received  on  any  day  during  the  term.  Original 
motions  in  this  Court  may  be  noticed  for  the  first  day  of  a 
term  or  for  the  Friday  of  any  subsequent  week  of  the  term. 

The  session  appointed  for  July  is  for  one  day  only,  and  Court 
meets  at  2  p.  m.  on  that  day,  for  handing  down  decisions,  admis- 
sions of  attorneys,  and  the  hearing  of  original  motions  in  this 
Court.    Xo  argument  of  an  appeal  will  be  heard  on  that  day. 

RULE  XIV. 
Motions  for  leargument  and  leave  to  appeal. —  Motions  for 
reargument  or  for  leave  to  appeal  to  the  Court  of  Appeals  will 
be  heard  only  on  notice  to  the  adverse  party,  stating  briefly  the 
ground  upon  which  a  reargument  is  asked,  or  upon  which  leave 
to  appeal  is  desired,  and  such  motions  may  be  submitted  upon 
five  copies  of  printed  or  type-wTitton  papers  and  briefs,  stating 
ooncisely  the  points  supposed  to  have  been  overlooked  or  mis- 
apprehended by  the  court,  or  the  quentions  of  law  sought  to  be 
reviewed  upon  appeal  to  the  Court  of  Appeals,  with  proper  refer- 
ence to  the  particular  portion   of   the  case  and  the  authorities 
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relied  upon,  with  a  copy  of  the  opinion,  il  any»  delivered  by 
the  Court  in  deciding  the  caae.  Oral  argument  on  such  motions 
will  not  be  heard,  and  it  is  unnecessary  for  counsel  to  appear  on 
such  motions.  They  may  be  submitted  by  mailing  papers  to  the 
clerk.  Counsel  will  be  heard  orally  on  motions  to  dismiss  appeals, 
amend  decisions,  etc. 

All  stipulations,  notes  of  issue,  and  motion  papers  must  be 
properly  endorsed  on  the  back  for  filing. 

Xo  stipulation  reserving  any  of  the  first  fifty  cases  on  the 
general  calendar  beyond  the  first  Friday  will  be  honored  except 
bj'  order  of  the  Court.  After  the  day  calendar  is  made  up  —  at 
3  o*clock  p.  M. —  stipulations  in  any  case  are  too  late.  The  clerk 
has  then  no  power  to  leave  a  number  off. 

No  case  will  be  given  a  place  on  the  calendar  until  the  original 
record,  settled  by  the  trial  court,  has  been  filed  with  the  clerk. 

The  full  number  of  cases  and  points  (19)  are  required,  without 
which  appeals  may  not  be  heard. 

The  sixteen  printed  copies  of  the  case  required  by  Rule  41  to  be' 
filed  with  the  clerk,  must  be  bound  in  light-colored   (not  dark) 
paper. 

The  county  clerk's  certificate,  or  waiver  thereof  under  section 
3301  of  the  Code  of  Civil  Procedure,  is  a  necessary  part  of  the 
printed  case  on  appeal. 

Counsel  whose  names  appear  in  the  calendar  will  be  notified 
by  telegram  collect,  when  case  is  on  day  calendar,  unless  other- 
wise desired. 

Every  ex'hibit  presented  to  the  Court  must  be  plainly  marked 
with  the  address  of  counsel  presenting  the  same,  as  well  as  the 
title  of  the  cause,  in  order  to  ensure  its  return. 

Decisions  of  the  Court  are  handed  on  Wednesdays  at  2  p.  M. 
when  the  Court  is  in  session,  and  on  the  Tuesday  appointed  in 
July. 

Attorneys  desiring  to  be  notified  by  telegram  collect,  of  any 
decision  should  so  request  the  clerk. 

Remittiturs  are  sent  on  the  day  the  decision  is  made,  or  the 
day  following,  to  the  county  clerk  of  the  county  in  which  the 
appeal  arises,  except  in  appeals  from  Surrogate's  Court,  when 
they  are  sent  to  the  clerk  of  the  Surrogate's  Court. 

Request  for  copies  of  opinions  should  be  addressed  to  the 
clerk  of  the  Justice  writing  the  opinion. 

AMENDMENT  TO  RULES. 

In  the  Matter  of  the  Rules  of  the  Appellate  Division,  Fourth 
Department.  The  following  Special  Rules  are  adopted,  to  take 
effect  January  1,  1916: 

1.  A  new  calendar  will  be  made  up  for  the  January  Term. 
Cases  not  upon  tlie  printed  calendar  may  thereafter  be  noticed 
for  argument  for  any  day  of  the  terfn,  and  may  be  added  to  the 
calendar,  after  the  printed  records  have  been  filed,  upon  filing 
with  the  clerk  a  note  of  isnue  and  proof  of  service  of  notice  of 
argument;  and  will  be  placed  upon  the  day  calendar  when  reached 
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in  their  regular  order ;  but  no  case  will  -be  placed  upon  tlie  dtj 
calendar  until  the  briefs  have  been  filed,  without  Bpeelal  order 
of  the  court. 

2.  After  an  appeal  has  been  taken  to  this  court  the  appeal  imy 
be  dismissed  on  motion  upon  notice  of  three  days  for  failure  ty 
appellant  to  make,  or  serve,  his  proposed  case,  or  to  procure 
the  settlement  thereof,  or  to  print,  serve  and  file  the  record,  or  to 
serve  and  file  his  points,  or  for  any  other  unreasonable  delay  upon 
his  part  in  prosecuting  the  appeal.  If  the  respondent  fails  o 
serve  or  file  his  points  within  the  time  allowed  therefor,  the 
appellant  may  serve  upon  respondent  a  written  demand  that  the 
respondent  file  and  serve  his  points,  and  upon  tiling  proof  of 
service  of  such  demand  and  showing  that  three  days  have  elapsed 
since  such  service,  and  that  the  respondent  has  not  served  and 
filed  his  brief,  the  case  may  be  placed  upon  the  day  calendir 
when  reached  in  its  regular  order,  and  the  respondent  shall  not  l« 
heard  upon  the  argument  of  the  appeal  except  by  leave  of  Uie 
Court. 
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BmXB  TOR  THE  RntTLATlON  €0^  THE  TRIAL  TKKVS  Of  ■I*HE  8t7PBEME 
OoiTVr  III  THE  PIB8T  JmnCtAL  DIBTRIOT  and  to  REOtTLATE  THE 
CALBlfDAB    PRACnCK  TBEHKIN. 

Rule  1.  General  Cfllendara. 

Rule  2.  Reserved  caiues;   motions  in  respect  to  calendar. 
Rule  3.  Preferred  cautea. 

Rule  4.  Trial  Terms;  number  of;  time  of  holding;  time  of  open- 
ing; what  eansee  tried  at,  respeetirelT. 
Rule  H.  Special  Calendar;  Short  Cause  Calendar. 
Rule  0.  Day  Calendars. 
Rule  7.  Fines  imposed  on  delinquent  jurors. 

RTOB  L 

General  calendars.— *  The  calendar  of  issues  of  fact  to  be  tried 
by  the  jury  in  New  York  county  shall  consist  of  two  separate 
ealendars.  Known  respectively  as  General  Calendar  No.  1  and 
General  Calendar  No.  2,  which  shall  be  made  up  from  time  to  time 
as  ordered  by  the  Appellate  Division  of  the  Supreme  Court  in  the 
First  Department,  and  these  calendars  shall  remain  for  the 
sueeessive  Trial  Terms  of  the  court  until  new  calendars  are 
prepared.  There  shall  be  placed  upon  Calendar  No.  1  all  tort 
actions,  except  actions  in  ejectment  and  replevin  and  to  recover 
damages  for  the  conversion  of  personal  property,  and  upon  Cal- 
endar No.  2  all  actions  not  on  Calendar  No.  1.  A  note  of  issue 
must  specify,  in  addition  to  the  particulars  required  by  section 
977  of  the  Code  of  Civil  Procedure,  the  number  of  the  calendar 
on  which  the  cause  is  to  be  placed  as  above  provided,  and  the 
derk  shall  not  receive  a  note  of  issue  unless  it  complies  with  this 

Provision.      New   causes   that   have   been    regularly   noticed    for 
rial  and  a  note  of  issue  duly  filed  after  the  making  up  of  the 
general  calendars  shall  be  put  at  the  foot  of  the  proper  calendar 
according  to  date  of  issue.     A  cause  on  either  of  said  general 
calendars  may  be  reserved  generally  and  so  marked  by  the  clerk 
at  any   time   if  the  parties  file  a  consent  to   that  effect.     All 
motions  or  applications  in  regard  to  the  calendars,  except  as 
provided  by  Kules  3,  5,  6  and  7,  must  be  heard  by  or  made  to 
the  justice  holding  Part  III  in  rejrard  to  the  Calendar  No.   1. 
and  the  justice  holding  Part  XIV  m  regard  to  Calendar  No.  2. 
At  least  ten  days  before  the  first  Monday  of  a  Trial  Term  the 
calendar  clerk  of  the  Trial  Terms  shall  prepare  a  Trial  Calendar 
No.  1  containing  so  manv  of  the  pending  causes  on  General  Calen- 
dar Ko.   1  not  reserved  generally  as  the  justice  holding  Part 
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Ill  shall  direct,  and  a  Trial  Calendar  No.  2  containing  so  ntanv 
of  the  pending  causes  on  General  Calendar  No.  2  not  reserv^ 
generally  as  the  justice  holding  Part  XIV  shall  direct.  Such 
Trial  Calendars  shall  be  posted  in  said  clerk's  office  and  published 
in  the  New  York  Law  Journal  on  Saturday,  Monday  and  Tuesday. 
Any  party  to  a  cause  appearing  on  such  Trial  Calendars  may 
serve  notice  on  the  calendar  clerk  and  on  the  attorneys  for  the 
other  parties  to  the  cause  before  four  o'clock  Tuesday  afternoon 
to  the  effect  that  the  cause  is  to  be  marked  ready  for  trial,  and, 
if  no  motion  for  postponement  is  made  as  hereinafter  provided, 
the  cause  shall  be  marked  ready  by  the  clerk;  but  if  no  party 
shall  serve  such  notice  the  cause  shall  be  marked  reserved 
generally  and  restored  to  the  general  calendar.  If,  however,  a 
party  desires  to  apply  to  the  court  for  tf  postponement,  or  to 
have  the  cause  marked  reserved  generally,  he  shall  serve  upon 
the  attorneys  for  the  other  parties  not  later  than  twelve  o'clock 
on  Wednesday  noon  written  notice  specifying  the  grounds  of  the 
application  for  postponement  and  also  copies  of  any  affidavits 
and  exhibits  upon  which  the  motion  will  be  made,  which  notice, 
affidavits  and  exhibits,  with  proof  of  service,  must  be  filed  with 
the  calendar  clerk  before  four  o'clock  Wednesday  afternoon.  A 
party  intending  to  oppose  such  motion  must  serve  any  affidavits 
and  exhibits  in  opposition  and  file  the  same  with  proof  of^service 
not  later  than  four  o'clock  Thursday  afternoon.  The  justices 
holding  Parts  III  and  XIV,  respectively,  shall  hear  and  determine 
all  motions  for  postponement  of  causes  on  their  several  calendars, 
and,  provided  the  papers  are  indorsed  **  for  argument,"  counsel 
may  briefly  argue  siich  motions,  which  shall  be  heard  and  disposed 
of  on  Friday  so  far  as  practicable.  The  calendar  clerk  shall 
thereupon  post  in  his  office  and  publish  on  Saturday  and  Monday 
in  the  Law  Journal  the  list  of  causes  marked  readj  for  trial, 
or  such  part  thereof  as  the  said  justices  may  respectively  direct. 

RULE  n. 

Reserved  causes;  motions  in  respect  to  calendar. —  Causes 
marked  reserved  generally,  if  younger  issues  have  been  reached 
in  regular  order,  and  causes  in  which  trials  have  been  ordered, 
may  be  placed  on  the  appropriate  Trial  Calendar  on  filing  a 
consent  with  the  calendar  clerk;  or  a  party  may  apply  to  the 
justice  holding  either  Part  III  or  XIV  of  the  Trial  Terms,  as 
the  case  may  require  upon  two  days'  notice  for  an  order  placing 
such  a  cause  upon  the  Trial  Calendar  or  upon  a  Day  Calendar 
as  the  court  may  direct. 

Annually,  during  the  month  of  June,  or  at  such  other  time 
or  times  as  the  Appellate  Division  in  the  First  Department  may 
direct,  a  call  shall  be  made  of  all  causes  on  each  of  the  General 
Calendars  marked  "  reserved  generally."  The  Part  in  which  such 
call  shall  be  made  and  the  justice  to  make  the  same  shall  be 
designated  by  the  Appellate  Division,  and  said  justice  shall  have 
power  to  adjourn  the  call  from  day  to  day  until  it  is  completed. 
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A  list  of  the  causes  to  be  so  called  shall  be  published  in  the  Lato 
Jowmal  at  least  eight  days  before  the  call. 

If,  upon  such  call,  it  shall  appear  that  the  plaintiff  has  un- 
reasonably neglected  to  proceed  in  the  action  or  that  younger 
issues  have  been  tried  in  their  regular  order,  the  defendant  or 
one  or  more  defendants  in  the  action  may  move  to  dismiss  the 
complaint  as  provided  for  in  Rule  36  of  the  General  Rules  of 
Practice,  provided  notice  of  motion  to  that  effect  and  any 
aflSdavits  or  exhibits  be  served  upon  the  plaintiff  five  days  before 
such  call.  Upon  such  motion,  the  court  may  make  an  order  dis- 
missing the  complaint,  or  if  it  is  made  to  appear  that  failure 
of  the  plaintiff  to  bring  the  action  to  trial  has  not  been  un- 
reasonable, the  court  may  place  the  cause  at  the  foot  of  the 
appropriate  Trial  Calendar,  or  otherwise  dispose  of  it  as  justice 
may  require  and  on  such  terms  as  may  be  just.  If  upon  such 
call  any  party  to  a  cause  in  which  no  such  motion  is  made  shall 
answer  ready,  or  shall  have  theretofore  filed  with  the  calendar 
clerk  a  notice  so  stating,  the  cause  shall  thereupon  be  marked 
ready  for  trial  and  placed  at  the  foot  of  the  appropriate  Trial 
Calendar  unless  otherwise  directed  by  the  court.  If,  however, 
upon  such  call  none  of  the  parties  to  the  cause  appear  or  answer 
ready  or  file  notice  as  aforesaid,  then  the  same  shall  be  stricken 
from  the  General  Calendar  and  subsequentlv  restored  only  upon 
service  of  a  new  notice  of  trial  and  filing  of  a  new  note  of  issue, 
whereupon  it  shall  be  placed  upon  the  appropriate  General  Calen- 
dar as  of  the  date  when  restored  and  not  as  of  the  date  of 
original  issue. 

RULE  in. 

Preferred  causes. —  A  party  claiming  to  be  entitled  to  a  prefer- 
ence under  section  791  of  the  Code  of  Civil  Procedure  may  apply 
therefor  to  the  Court  at  Trial  Term,  Part  II,  in  the  manner 

gresoribed  by  section  793.  If  the  application  for  a  preference 
?  granted,  the  court  shall  direct  the  cause  to  be  placed  upon  an 
appropriate  Day  Calendar  for  a  day  certain  for  trial,  and  called 
after  the  causes  then  upon  such  Day  Calendar  marked  ready. 
If  the  party  who  has  moved  for  the  preference  shall  not  be  ready 
to  procc^  with  the  trial  when  the  cause  is  called  for  trial,  the 
court,  in  its  discretion,  may  allow  an  adjournment,  or  send  the 
cause  to  the  foot  of  the  Trial  Calendar,  or  direct  a  dismissal  or 
inquest,  or  otherwise  dispose  of  the  cause  as  justice  may  require. 
The  justices  holding  Parts  III  and  XIV  in  charge  of  Calendars 
Kos.  1  and  2,  respectively,  may,  on  application  of  any  party  to  a 
cause  brought  by  or  against  a  receiver  of  a  corporation  and  on 
five  days'  notice  to  the  other  party,  direct  that  such  cause  be 
granted  a  preference  over  older  issues  and  placed  on  the  Trial 
Calendar  or  on  a  Day  Calendar  for  trial  as  it  may  direct,  although 
no  notice  of  application  for  a  preference  may  have  been  served 
with  the  notice  of  trial  as  provided  in  section  793  of  the  Code  of 
Civil  Procedure. 
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RULE  IV. 

Trial  terms;  number  of;  time  of  holding;  time  of  opening; 
what  causes  tried  at,  respectively, —  There  sliall  be  twenty  Trial 
Terms  of  the  Supreme  Court  in  Kew  York  County,  to  he  known 
respectively  as  Trial  Terms,  Part  I  to  XX  inclusive.  Each  of 
said  terms  shall  commence  on  the  first  Monday  of  Januar)^, 
February,  March,  April,  May,  June,  October,  November  and 
December  in  each  year,  and  shall  continue  to  and  until  the  Friday 
preceding  the  first  Monday  of  the  succeeding  month,  or  until  the 
term  shall  be  adjourned  i^ithout  day. 

The  Trial  Terms  shall  open  at  10:30  A.  M.  on  each  trial  day 
during  the  term,  except  on  Mondays,  when  they  shall  open  at 
10:15  A.  M.,  and  shall  continue  in  session  until  6  P.  ic.  Part  1 
shall  be  the  Criminal  Term  of  the  Supreme  Court  and  shall  be  held 
in  the  Criminal  Court  Building  or  in  the  County  Court  House 
in  the  County  of  New  York.  Part  II  shall  be  the  Trial  Term  for 
the  disposition  of  the  Special  Calendar  under  Rule  V.  In  Parts 
III  to  Xlll,  inclusive,  shall  be  tried  causes  from  General  Cal^dar 
No.  1.  In  Parts  XIV  to  XVIII,  inclusive,  shall  be  tried  causei 
from  General  Calendar  No.  2.  In  Parts  XIX  and  XX  shall  be 
tried  such  causes  from  Calendars  Nos.  1  and  2  as  shall  from  time 
to  time  be  ordered  by  the  Appellate  Division  or  as  may  be  sent 
from  other  Parts.  Whenever  there  shall  not  be  sufficient  causes 
on  any  Day  Calendar  to  occupy  the  time  of  the  court,  causes  shall 
be  sent  to  such  Part  or  Parts  for  trial  from  the  other  Day 
Calendars  by  the  Justices  thereof  or  by  the  Justices  holding 
Parts  III  and  XIV.  (Amended,  11>13,  1914,  in  effect  November 
11,  1914.) 

RULE  V. 

Special  calendar;  short  cause  calendar. —  Subdivision  1.  There 
shall  be  a  Special  Calendar,  on  which  shall  be  placed  for  trial  all 
questions  of  fact  ordered  or  directed  to  be  tried  by  a  jur^,  all 
issues  and  questions  of  fact  in  special  proceedings,  and  all  issues 
and  questions  of  fact  which  have  been  stated  for  trial  in  pur- 
suance of  sections  970  and  971  of  the  Code  of  Civil  Procedure,  and 
all  controverted  questions  of  fact  of  which  anjf  party  has  a  coin- 
stitutional  right  of  trial  hy  jury,  and  in  any  proceeding  for 
the  probate  of  a  icill  in  which  any  eontroverted  questions  of  fact 
arise  which  a  Surrogate  of  the  County  of  New  York  shall  direct 
to  he  tried  at  a  Trial  Term  of  the  Supreme  Court  to  he  held  u?Uhin 
the  County  of  New  York  under  section  2538  of  the  Code  of  Civil 
Procedure.  Such  calendar  shall  be  called  and  the  causes  thereon 
tried  and  disposed  of  at  Part  II. 

Subdiv.  2.  In  an  action  wherein  the  plaintiff  seeks  to  r^over 
a  debt  or  liquidated  demand  upon  a  bond  or  other  obligation  for 
the  payment  of  a  specific  sum  of  money,  or  upon  a  bond  or  under 
taking  on  appeal,  or  upon  a  negotiable  instrument,  either  .party 
may,  after  the  cause  has  been  placed  upon  the  General  Calendar, 
upon  two  days'  notice  to  the  opposing  party,  apply  to  the  justice 
holding  Part  II  for  an  order  placing  said  cause  upon  the  Special 
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Calendar  for  trial,  and  the  cmis?  shall  thereupon  be  tried  and 
disposed  of  at  Part  II. 

Subdhr.  3.  In  an  action  wherein  the  plaintiff  seeks  to  recover 
upon  an  account  stated,  or  for  wages,  salary  or  compensation 
for  services,  or  upon  a  policy  of  insurance,  or' for  rent  or  hife  of 
real  or  personal  property,  or  for  money  had  and  received,  or  for 
money  loaned,  or  for  goods  sold  and  delivered,  or  on  a  statute 
where  the  sum  sought  to  be  recovered  is  a  sum  of  money  other 
than  a  penalty,  or  on  a  guaranty,  the  plaintiff  may,  at  the  first 
term  at  which  the  cause  shall  have  been  placed  upon  the  General 
Calendar,  upon  five  days*  notice  to  the  defendant,  and  upon  com- 
petent proof  by  affidavit  of  the  facts  upon  which  the  cause  of 
action  is  based,  apply  to  the  justice  holding  Part  II  for  an  order 
placing  said  cause  upon  the  Special  Calendar  for  trial.  Copies 
of  the  affidavits  and  exhibits,  if  any,  upon  which  the  application 
is  based,  must  be  served  with  the  notice  of  the  application.  If 
upon  the  aifidavits  so  submitted  and  the  affidavits  of  the  oppos- 
\ng  party  the  court  shall  be  satisfied  that  there  is  no  substantial 
defense  to  the  action,  or  that  the  action  was  not  interposed  in 
good  faith,  or  was  interposed  for  the  purpose  of  delay,  the  court 
may  place  the  cause  upon  the  Special  Calendar  In  Part  II.  The 
conrt  may,  in  its  discretion,  grant  or  deny  the  application,  with 
or  without  costs,  or  upon  terms,  such  as  admitting  facts  not 
actually  oontroverted,  consenting  to  the  examination  before  trial 
of  a  party  or  witnesses,  producing  books,  papers  or  documents,  or 
giving  security  to  secure  the  plaintiff  in  the  event  of  final  judg- 
ment being  in  its  favor.  The  papers  upon  which  such  application 
shall  be  made  and  the  answering  affidavits,  if  any,  must  be  filed 
with  the  calendar  clerk  before  12  o'clock  noon  of  th^  day  for 
which  the  application  is  noticed,  and  no  oral  argument  will  be 
heard  upon  such  applicatioa  unless  ordered  by  the  justice  holding 
Part  II. 

Sabdiv.  4.  In  an  action  on  contract,  express  or  implied,  other 
than  a  contract  to  marry,  either  party  may  apply  in  Part  II  on 
two  days'  notice  to  the  adverse  partv  for  an  order  placing  the 
caofle  upon  the  Special  Calendar.  U'pon  such  application,  if  it 
appears  by  aflUdavit  and  the  pleadings  to  the  satisfaction  of  the 
justice  holding  Part  II  that  the  trial  of  the  action  will  not  occupy 
more  than  two  hours  and  that  no  good  reason  exists  why  the 
action  should  not  be  promptly  tried,  he  may  direct  the  cause  to 
be  placed  upon  the  Special  Calendar  in  Part  II,  and  the  cause 
shall  thereupon  be  disposed  of  in  its  regular  order  on  such  cal- 
endar. The  papers  upon  which  the  application  is  made  and  the 
answering  affidavits,  if  any,  must  be  filed  with  the  calendar  clerk 
before  12  o'clock  upon  the  day  for  which  the  application  is  noticed, 
and  no  oral  argument  will  be  heard  upon  such  application  unless 
ordered  by  the  justice  holding  Part  II. 

Subdiv.  5.  All  causes  and  all  qucHtions  and  issues  of  fact  ordered 
on  the  special  Calendar  shall  be  placed  thereon  in  the  order  of 
filing  with  the  calendar  clerk  of  the  order  directing  the  cau»e  to 
be  80  placed,  or  of  the  order  or  direction  for  the  trial  by  jury, 
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or  of  the  order  stating  the  issues  or  questions  of  fact  to  be  tried 
by  jury,  and  shall  be  called  and  tried  in  that  order,  unless  post- 
poned for  good  cause  shown  by  af&davit  to  the  satisfaction  of  the 
justice  holding  Part  II.  If  the  trial  of  any  cause  which  is  placed 
upon  the  Special  Calendar  upon  the  ground  that  it  ivill  not 
occupy  more  than  two  hours  shall  nevertheless  actually  occupy 
more  than  that  time,  the  court  may,  in  its  discretion,  stop  the 
trial  and  send  the  cause  to  the  foot  of  the  appropriate  General 
Calendar.  If  at  any  time  there  shall  be  more  causes  upon  the 
Special  Calendar  than  can  be  promptly  tried  and  disposed  of  in 
Part  II,  the  justice  holding  said  part  may  send  said  causes,  or  any 
of  them,  to  Part  XIV,  w^ere  they  shall  be  placed  upon  the  Day 
Calendar  and  tried  and  disposed  of  in  like  manner  as  the  other 
causes  on  the  Day  Calendar  in  that  part.  (Amended  Jan.  18, 
1915.) 

RULE  VI. 

Day  calendars. —  From  the  causes  marked  ready  the  calendar 
clerk  shall,  on  the  Friday  next  preceding  the  opening  of  each 
Trial  Term,  prepare  and  post  in  his  office  as  many  Day  Calendars, 
each  consisting  of  at  least  twenty  ready  causes,  as  the  justices 
holding  Parts  III  and  XIV  may  direct  as  to  their  respective 
calendars,  and  shall  cause  the  same  to  be  published  in  the  Lave 
Jowfial  on  Saturday  and  Monday.  On  the  three  following  Fri- 
days said  calendar  clerk  shall  likewise  prepare  as  many  Bimilar 
day  calendars  as  the  justices  holding  Parts  IJI  and  XIV,  respec- 
tively, may  direct,  and  cause  the  same  to  be  posted  in  his  office 
and  published  in  the  Law  Journal  on  (Saturday  and  Monday.  In 
preparing  such  day  calendars  said  clerk  shall  retain  on  each  Day 
Calendar  the  causes  thereon  not  yet  disposed  of,  and  shall  add 
thereto  a  sufficient  number  of  causes  to  make  the  number  twenty 
ready  causes.  On  the  following  Monday  at  10:15  a.  h.  eadi 
justice  holding  Trial  Term  shall  call  the  Day  Calendar. 

Counsel  having  more  than  one  cause  on  a  Trial  Calendar 
marked  ready  may  file  a  notice  with  said  calendar  clerk  request- 
ing that  all  his  causes  be  placed  in  one  Part,  and  the  J4istice  hold- 
ing Part  III  or  XIV  may,  in  his  discretion,  gpant  such  request. 
The  name  of  the  counsel  who  is  to  try  said  causes  shall  be  specified 
in  the  request. 

No  causes  on  any  Day  Calendar  shall  be  adjourned  unless  for 
good  cause  shown  and  arising  after  the  making  up  of  such  Day 
Calendar.  Parties  may,  however,  consent  that  any  cause  on  the 
Day  Calendar  be  marked  reserved  generally,  or  be  restored  to 
the  Trial  Calendar,  or,  if  the  justice  in  such  Part  shall  so  direct 
adjourned  to  a  day  certain  in  the  same  term.  The  causes  on  each 
of  the  Dav  Calendars  shall  remain  thereon  from  day  to  dav  until 
tried  or  otherwise  disposed  of  and  shall  be  tried  in  the  order  in 
which  they  appear  on  the  Day  Calendars  unless  the  justice  hold- 
ing such  Part  shall  otherwise  direct.  The  justice  holding  Part 
III  or  XTV  shall  have  power  to  transfer  causes  from  one  Trial 
Part  to  another  Trial  Part  appertaining  to  the  calendar  in  his 
charge  for  any  reason  satisfactory  to  him.  At  the  end  of  each 
Trial  Term  all  causes  remaining  on  the  Day  Calendars  shall  be 
placed  at  the  head  of  the  Trial  Calendar,  and  thereupon  reassigned 
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Whenever  a  jury  has  disagreed,  or  for  any  other  reason  there 
has  been  a  mistrial,  the  cause  may  be  restored  to  tlie  Trial 
Calendar,  or  to  the  Day  Calendar  in  the  same  Part,  or  otherwise, 
as  the  justice  holding  such  Part  or  holding  Part  III  or  XIV  may 
direct. 

If  it  shall  appear  by  affidavit  to  the  satisfaction  of  the  court 
that  counsel  who  is  to  try  any  cause  upon  a  Day  Calendar  expects 
to  argue  a  cause  upon  a  day  calendar  of  the  Supreme  Court  of  the 
United  States,  or  the  Court  of  Appeals  of  the  State  of  Kew  York, 
or  the  United  States  Circuit  Court  of  Appeals,  or  any  Appellate 
Division  of  the  Supreme  Court,  or  is  actually  engaged  in  the  trial 
of  a  cause  in  a  Federal  or  State  eourt  of  record,  except  the  Munic- 
ipal Court,  sitting  in  the  County  of  Xew  York,  Bronx,  Kings, 
Queens,  Xass^au,  or  Richmond,  the  cause  shall  be  adjourned  until 
such  argument  or  trial  is  concluded,  unless  the  trial  in  which  the 
counsel  is  engaged  is  likely  to  be  protracted.  But  a  cause  on  the 
Day  Calendar  shall  not  be  adjourned  on  account  of  the  engage- 
ment of  counsel  for  more  than  three  days,  except  by  the  court 
or  upon  the  consent  of  all  the  parties  to  the  cause.'  Not  more 
than  two  causes  shall  be  held  ready  on  one  Trial  Calendar  fo'  .>ne 
counsel  in  addition  to  the  cause  in  w^hich  he  is  engaged  unless 
otherwise  ordered  by  the  court.  In  any  such  case,  the  counsel 
who  is  to  try  the  causes  must  be  designated  on  the  call  of  the  Day 
Calendar  on  Monday  morning.     (Amended  May  2,  1916.) 

RULE  vn. 

Fiaefl  impOMd  on  delinquent  Jurors^ — An  order  directing  a 
delinquent  juror  to  show  cause^why  the  payment  of  a  fine  «^ould 
not  be  enforced  must  be  granted  by  and  made  returnable  before 
tibe  justice  by  whom  said  fine  is  imposed  and  made  returnable  at 
the  Trial  Term  to  which  said  justice  is  assigned  upon  such  day 
and  at  such  time  as  he  shall  designate. 

Where  a  justice  by  whom  a  fine  was  imposed  has  ceased  to  be 
a  meml>er  of  the  court,  or  has  been  designated  as  a  member  of 
the  Appellate  Division  of  the  Appellate  Term,  or  has  been  assigned 
to  hold  Special  Term,  or  is  absent  or  unable  for  any  reason  to 
hear  or  determine  the  matter,  the  order  directing  the  delinquent 
juror  to  allow  cause  in  such  case  must  be  granted  by  and  made 
returnable  before  and  heard  and  determined  by  the  justice  assigned 
to  hold  Trial  Term,  Part  III,  upon  such  day  of  the  term  and  at 
such  time  as  he  shall  dedgnate. 

Spedal  mle  for  Bronx  County. — ^All  causes  in  the  Supreme 
Court  in  Bronx  County  that  come  within  the  purview  of  Rule  V 
of  the  Special  Rules  of  the  Trial  Term  of  the  Supreme  Court,  First 
Judicial  District,  may  be  moved  for  preference  at  Trial  Term, 
Part  n,  of  aaid  Supreme  Court  in  Bronx  County,  on  two  days' 
notice.  The  papers  upon  which  such  application  is  made  and  the 
answering  allidavit4S,  if  any,  must  be  filed  with  the  calendar  clerk 
before  12  noon  of  the  day  for  which  the  application  is  noticed. 
Xo  oral  argument  will  be  heard  upon  such  application  unless 
ordered  by  the  justice  holding  Part  IT. 

The  diftpofrition  of  such  applications  will  be  publighed  in  the 
Law?  Journal.  Causes  advanced  to  the  Special  Calendar  ^ill  be 
heard  on   tbe  Fridays  during  the  term  at  Trial  Term,  Part  11. 
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—  SPECIAL  TERM. 


(Amended,  1909,  1913,  1914.) 


Rules  fob  the  Regulation  of  the  Special  Terms  of  thk 
Supreme  Court  in  the  First  Judicial  District  and  Estab- 
lishing THE  Calendar  Practice  Therein. 

RULE  I. 

Special  Term  for  hearing  litigated  motions. —  There  shall  be  a 
Special  Term  of  the  Supreme  Court  for  the  hearing  of  litigated 
motions  to  commence  on  the  first  Monday  of  each  month  and  to 
continue  until  the  Friday  preceding  the  first  Monday  of  the  suc- 
ceeding month,  which  term  shall  be  held  every  day  except  Satur- 
days, Sundays  and  legal  holidays.  The  Court  shall  open  at  half- 
past  ten  in  the  morning  and  shall  continue  until  all  busineas 
before  the  Court  has  been  disposed  of.  This  Special  Term  shall  be 
knoMm  as  Special  Term,  Part  I. 

RULE  IL 

Motion  calendar;  notes  of  issue;  appearance  of  counsel;  appli- 
cation for  final  judgment;  motion  for  judgment  on  pleadings.— 
Motions  ma^  be  noticed  for  any  day  during  the  term.  The  clerk 
of  Special  Term,  Part  I,  shall  make  up  a  calendar  for  each  day. 
The  order  to  show  cause  or  notice  of  motion,  with  proof  of  service 
thereof,  must  be  filed  with  the  clerk  before  the  date  on  which  the 
motion  is  noticed  to  be  heard,  except  where  an  order  to  show  cause 
is  granted  returnable  in  less  than  two  days,  when  the  clerk  at  any 
time  before  the  day  for  hearing  may  place  the  motion  on  the 
calendar,  or  the  justice  assigned  to  said  part  of  the  court  may 
place  the  motion  on  the  calendar  on  the  day  upon  which  the  order 
to  show  cause  is  returnable.  This  calendar  will  be  called  at  the 
opening  of  the  court  and  no  motion  will  be  heard  that  is  not  upon 
the  calendar.  On  the  hearing  of  a  motion  upon  such  calendar  but 
one  counsel  on  each  side  will  be  heard,  and  not  more  than  fifteen 
minutes  will  be  allowed  to  each  counsel  unless  the  court  shall 
otherwise  order.  Application  for  final  judgment  where  an  inter- 
locutory judgment  has  been  entered  and  an  account  has  been 
taken,  or  other  proceeding  had  before  a  referee,  or  for  a  final  judg- 
ment in  an  action  for  divorce  under  section  1774  of  the  Code  of 
Civil  Procedure,  motions  for  a  new  trial  on  the  ground  of  surprise 
or  newly  discovered  evidence,  motions  to  confirm  a  referee's  report 
and  for  final  judgment  in  an  action  or  proceeding  in  which  an 
issue  of  fact  has  been  tried  by  a  jury  or  by  a  referee,  where  appli- 
cation to  the  court  for  final  judgment  or  final  order  is  necessary, 
applications  for  the  appointment  of  commissioners  or  for  a  final 
order  or  judgment  ir.  a  proceeding  to  condemn  real  estate  for 
public  use,  motic^*^  e  lui  judgment  upon  the  pleadings  under  section 

140 


FIRST  JUDICIAL  DISTRICT— SPECIAL  TERM. 

547  of  the  Code  of  Civil  Procedure,  trial  of  an  issue  of  law, 
brought  on  and  tried  by  the  court  as  a  contested  motion  under  sec- 
tion 976  of  the  Code  of  Civil  Procedure,  may  be  noticed  for  and 
made  at  Part  I  of  the  Special  Term  for  the  hearing  of  litigated 
motiona  upon  any  day  of  the  July,  August  and  September  terms, 
or  at  any  other  time  when  Part  III  of  the  Special  Term  is  not  in 
Beasion.  The  justice  assigned  to  Part  I  of  the  Special  Term,  if  he 
does  not  deem  it  important  that  such  application  should  be  heard 
during  the  time  when  Part  III  is  not  in  session,  may  adjourn  the 
same  to  the  next  term  of  Special  Term,  Part  III.  (Amended, 
1914;  in  effect  February  1,  1014.) 

RULE  III. 

Proof  required  in  assignment  cases  or  dissolution  proceedings. — 
In  all  actions  or  proceedings  in  which  the  accounts  of  an 
assignee  for  the  benefit  of  creditors  or  of  a  receiver  appointed  in 
an  action  or  in  a  proceeding  for  the  dissolution  of  a  corporation 
are  presented  for  settlement  or  to  be  passed  upon  by  the  Court, 
a  notice  or  a  copy  of  an  advertisement  requiring  the  creditors  to 
present  their  claims  to  a  referee,  must  be  mailed  to  each  creditor 
whose  name  appears  on  the  books  of  the  assignor  or  corporation, 
with  the  postage  therecm  prepaid,  at  least  twenty  days  before  the 
day  specified  in  such  notice  or  advertisement.  Proofs  of  such 
mailing  shall  be  required  on  the  application  for  a  final  decree  pass- 
ing the  accounts  of  the  assignee  or  receiver  unless  proof  is  fur- 
nished that  personal  service  of  such  notice  or  copy  of  advertise- 
ment has  been  made  upon  the  creditor. 

RULE  IV. 

Special  Term  for  ex  parte  business.^  There  shall  be  a  Special 
Term  of  the  Supreme  Court  for  the  transaction  of  ex  parte  busi- 
ness, to  be  held  on  the  first  Monday  of  each  month  and  to  con- 
tinue to  and  including  the  Saturday  prior  to  the  first  Monday  of 
the  following  month.  The  Court  snail  open  at  half -past  ten 
o'clock  in  the  morning,  and  shall  continue  in  session  until  four 
o'clock  in  the  afternoon,  except  Saturdays,  upon  which  day  the 
Court  may  be  adjourned  at  twelve  o'clock  noon,  and  shall  be  open 
every  day  in  the  year,  except  Sundays  and  legal  holidays.  This 
SSpeeial  Term  shall  be  known  as  Special  Term,  Part  2.  The  justice 
assigned  to  Part  2  shall  also  attend  to  the  drawing  of  jurors  for 
the  Trial  Terms  of  the  Supreme  Court. 

RUU  V. 

What  matters  must  be  brought  before  Special  Term  for  ex  parte 
bnsiaeaSrf — Applications  for  all  Court  orders,  ex  parte  or  by  con- 
sent, or  where  notioe  is  not  required  or  has  been  waived,  muRt  be 
made  to  Special  Term,  Part  2.  Arty  ex  parte  Court  order  granted 
by  any  justice  of  the  Court  other  than  the  one  assigned  to  hold 
Part  2  of  the  Special  Term,  shall  not  be  entered  by  the  clerk.  All 
applications  for  judgment  in  actions  where  the  defendant  ban 
failed  to  appear,  or  has  waived  notice  of  motion  for  judgment  or 
has  conaented  thereto,  except  in  actions  for  divorce,  all  proceed- 
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ings  under  the  Domestic  Relations  Law  for  the  adoption  of  chil- 
dren, and  all  proceedings  under  the  Insanity  Law  for  the  commit- 
ment of  a  person  alleged  to  be  insane,  shall  be  made  to  said 
•Special  Term,  Part  2,  and  shall  not  be  made  to  any  other  Court 
or  justice.  All  orders  for  the  examination  of  parties  or  witnesses 
in  siippleraentary  proceedings,  or  to  perpetuate  testimony,  or  for 
the  examination  of  parties  before  trial  or  for  the  etamination  of 
witnesses  under  letters  rogatory,  or  foreign  commissions,  or  in 
aid  of  an  attachment,  or  for  any  other  purpose,  or  in  any  proceed- 
ing (except  an  order  to  show  cause  or  a  warrant  issued  under 
section  2269.  of  the  Code  of  Civil  Procedure,  which  must  be  made 
returnable  before  Part  1  of  the  Special  Term),  shall  be  made 
returnable  before  the  justice  assigned  to  hold  said  Special  Term. 
Part  2,  unless  made  returnable  More  a  referee  or  commissioner 
under  express  statutory  authority;  and  all  writs  of  hftbeas 
carpus  or  other  writs  that  are  required  by  law  to  be  returnable 
at  a  Special  Term  of  the  Supreme  Court,  or  before  a  justice 
thereof,  must  be  made  returnable  at  the  said  Special  Term,  Part 
2,  or  before  the  justice  assigned  to  hold  the  same.  Any  writ  or 
order  before  mentioned  returnable  elsewhere  shall,  upon  its  re- 
turn, be  transferred  to  said  Special  Term,  Part  2,  tor  hearing 
and  decision.  If  not  so  transferred,  the  writ  or  order  »hail  be 
disregarded.  In  actions  for  absolute  divorce  or  to  annul  a  mar- 
riage, where  no  answer  is  interposed,  a  reference  to  take  proof 
will  not  be  granted.  In  such  cases  the  application  for  judgment 
must  be  made  at  the  Special  Term,  Part  3,  and  ih»  case  i^aoed 
upon  the  preferred  calendar  as  hereinafter  provided.  Whenever 
the  justice  assigned  to  either  Part  1,  Part  2  or  Part  3  of  the 
Special  Term  is  disqualified  from  hearing  any  application  or 
motion  that  shall  be  brought  on  before  him,  he  may  send  sueh 
application  to  such  other  Part  of  the  Special  Term  as  he  shall 
select,  to  be  there  heard  and  disposed  of. 

Proceedings  under  section  511  of  the  Consolidation  Act,  and 
all  other  proceedings  authorized  by  title  5  of  said  act,  to  be  had 
before  a  justice  holding  the  Chambers  of  the  Court,  must  be 
heard  in  the  said  Specif  Term,  Part  2. 

if  a  jury  is  demanded,  the  justice  holding  such  term  may  con- 
tinue such  proceedings  before  the  justice  IboTding  one  of  the  Trial 
Terms,  where  a  jury  shall  be  forthwith  impaneled  and  the  ques- 
tions determined  and  the  proceeding  finally  disposed  of  as  re- 
quired by  said  act.  In  case  neither  of  the  Trial  Terms  is  in  ses- 
sion, the  justice  assigned  to  the  said  Special  Term,  Part  2,  may 
impanel  a  jury  and  dispose  of  the  proceeding  as  required  by  the 
said  act.  In  case  of  an  appeal  fl^om  an  order  of  coramitRiait 
under  section  63  of  the  Insanity  Law,  the  justice  assigned  to 
Part  2  of  the  Special  Term  may  send  the  question  of  the  Insanity 
of  such  alleged  lunatic  to  either  Part  of  the  Trial  Term  for  trial 
before  a  jury  as  required  by  said  section.  The  justice  trjring 
such  proceeding  before  a  jury  shall  certify  the  verdict  to  the 
justice  assigne<l  to  Part  2  of  the  Special  Term,  who  ahall  make 
the  order,  as  required  by  such  section. 

In  an  application  for  a  comniiinient  under  seetiea  60  of  tbe 
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iBaanity  Law  (ehapter  645  of  the  Laws  of  1896)  it  muat  be 
ahown  by  the  petition  or  by  an  accompanying  afhdavit  whether  or 
not  the  person  alleged  to  be  ioBane  is  confined  on  a  criminal 
charge  or  on  bail  pending  the  determination  of  a  criminal  charge, 
or  in  ofiicial  custody  for  the  purpose  of  aacertaining  his  condi- 
tion after  a  criminal  charge  has  been  made  against  him.  If  a 
criminal  charge  is  pending  against  the  person  thus  alleged  to  be 
insane,  two  days'  notice  of  the  time  and  place  of  presenting  the 
application  to  the  Court  or  a  justice  thereof  must  be  given  to  the 
di^rict  attorney. 

Ail  applications  to  the  court  in  the  summary  proceedings  au- 
thorised by  sections  57  and  74  of  the  Public  Service  Commissions 
Law  (chapter  429  oi  the  Laws  of  1907)  shall  be  made  at  Part  2 
of  the  Special  Term,  w^hich  court  shall  grant  the  ne^^essary  final 
order  or  judgment  if  the  corporation  proceeded  against  fails  to 
mswer  within  the  time  allowed  by  the  court.  If  an  answer  is 
interposed,  the  justice  holding  Part  2  of  the  Special  Term  nhall 
forthwith  transfer  the  action  or  proceeding  to  Special  Term,  Part 
6,  which  court  shall  immediately  inquire  into  the  facts  and  cir- 
cumstances and  grant  the  proper  judgment  or  order.  (As 
unaided  December  17«  1909.) 

RULE  VL 

Recnlations  goveniing  insoWent  assignments. —  The  following 
regulations  will  apply  to  all  the  insolvent  assignments  for  the 
benefit  of  creditors  and  applications  to  the  Court  thereunder : 

Sabdirision  1.  Duties  of  the  Clerk. —  The  clerk,  in  addition  to 
the  books  now  kept  by  him,  shall  provide  a  register  and  docket. 

In  the  register  shall  be  entered  in  full  every  decree  and  final 
order  made  in  the  proceedings  according  to  date,  and  the  docket 
shall  contain  a  brief  memorandum  of  each  day's  proceedings  ac- 
cording to  their  respective  titles. 

The  register  and  docket  shall  be,  at  all  times  during  Court 
iKMirs,  open  for  public  inspection. 

Subdivision  2.  Each  petition  or  order  or  decree  filed  shall  be 
indorsed  with  the  day  and  date  of  such  filing,  and  the  papers  in 
each  ease  shall  be  kept  in  a  file  by  themselves. 

Subdivision  3.  No  paper  shall  be  permitted  to  be  taken  ciff  the 
files  of  the  Court  for  any  puipose,  except  on  an  order  of  the 
Court. 

Subdivision  4.  Every  paper  filed  shall  have  a  brief  memoran- 
dum indorsed  on  the  outside  cover,  showing  the  nature  thereof. 

Subdivision  5.  Copies  of  any  and  all  papers  in  these  proceed- 
inpi  shall  be  furnish^  to  any  person  applying  for  same  upon  the 
payment  of  the  legal  fees. 

Subdivision  6.  Process. — All  process,  citations,  siimmons  and 
aibpnenas  shall  issue  out  of  the  Court  under  the  seal  thereof  and 
lie  Attested  by  the  clerk. 

Subdivision  7.  Appearances. —  Any  party  may  appear  in  these 
proceedings,  either  in  person  or  by  attorney  —  if  by  attorney  the 
Mme  of  such  attorney,  with  his  place  of  business  anrl  resirlenre, 
shtll  be  indorsed  on  each  and  every  paper  filed  by  him,  and  his 
nanit  ohall  be  entered  in  the  docket. 
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.Subdivision  8.  ScheduloB. —  The  schedule  of  liabilities  and 
assets  required  to  be  filed  by  the  assignor  or  assignee  shall  fully 
and  fairly  state  the  nominal  and  actual  value  of  the  assets,  and 
the  cause  for  the  differencei  and  a  separate  affidavit  will  be  re- 
quired which  shall  fully  explain  the  cause  of  such  difference.  If 
required  the  affidavits  of  disinterested  experts  as  to  such  value 
must  be  furnished. 

(Subdivision  9.  Signing  of. —  Where  there  may  be  more  than 
one  sheet  of  paper  necessary  to  contain  the  schedules,  each  page 
shall  be  sign^  by  the  person  or  persons  verifying  the  same.  T& 
sheets  of  paper  on  which  the  schedules  are  written  shall  be 
securely  fastened  before  the  filing  thereof,  and  shall  be  indorsed 
with  the  full  name  of  the  assignor  and  assignee,  and  when  filed 
by  an  attorney  shall  also  be  indorsed  with  his  name  and  business 
address. 

Subdivision  10.  Filing  by  Assignee. —  Should  the  schedules  be 
filed  by  the  assignee  there  must  be  a  full  affidavit  made  by  such 
assignee  and  some  disinterested  expert,  showing  the  nature  and 
value  of  the  property  assigned. 

Subdivision  11.  Name  and  Residence. —  The  name,  residence, 
occupation  and  place  of  business  of  the  assignor,  and  name  and 
place  of  business  of  the  assignee,  may  be  incorporated  in  the 
affidavit  or  annexed  to  the  schedules. 

Subdivision  12.  Recapitulation. —  There  shall  be  a  recapitula- 
tion at  the  end  of  the  schedules  as  follows: 

Debts  and  liabilities  amount  to  $  ;  aasets  nominally  worth 

$  ;  assets  actually  worth  $ 

Subdivision  13.  Contingent. —  Contingent  liabilities  shall  ap- 
pear on  a  separate  sheet  of  paper. 

Subdivision  14.  Amendments  of. — ^Application  to  amend  the 
schedules  shall  be  made  by  verified  petition,  in  which  the  amend- 
ments sought  to  be  made  shall  appear  in  full  and  such  amend- 
ments shaU  be  verified  in  the  same  manner  as  the  original  sched- 
ules were  verified. 

Subdivision  15.  Bond  of  Assignee. —  The  bond  shall  be  joint 
and  several  in  form,  and  must  be  accompanied  by  the  affidavit 
prescribed  by  section  812  of  the  Code  of  Civil  Procedure,  and  also 
by  the  affidavit  of  each  surety,  setting  forth  his  business  and 
where  it  is  carried  on,  the  amount  of  his  debts  and  liabilities,  and 
the  description  and  value  of  property,  real  or  personal,  owned  by 
him,  so  that  it  may  appear  that  he  is  worth  the  amount  in  whidi 
he  is  required  to  justify  over  and  above  his  debts  and  liabilities. 

Subdivision  16.  Justification  of  Sureties. —  The  Court  may 
in  its  discretion  require  any  surety  to  appear  and  justify. 

Subdivision  17.  At  least  one  of  such  sureties  shall  be  a  free- 
holder. If  the  penalty  of  the  bond  be  twenty  thousand  dollarn  or 
over,  it  may  be  executed  by  two  sureties  justifying  each  in  that 
sum,  or  by  more  than  two  sureties,  the  amount  of  whose  justifi- 
cation united  is  double  the  penalty  of  the  l)ond. 

Subdivision  18.  Provisional. —  The  affidavit  upon  which  appli- 
cation i8  made  for  leave  to  file  a  provisional  bond,  must  show 
fully  and  fairly  the  nature  and  extent  of  the  property  assigned, 
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and  good  and  sufficient  reasona  must  be  shown  why  the  schedules 
cannot  be  filed,  and  it  must  appear  satisfactorily  to  the  Court 
that  a  necessity  exists  lor  the  filing  of  such  provisional  bond,  and 
ior  the  purposes  of  this  act  the  affidavit  so  filed  shall  be  deemed 
a  achediile  of  the  assigned  property  until  such  time  as  the  regular 
schedules  shall  be  filed. 

Upon  the  tiling  of  the  schedules  the  amoimt  of  the  bond  will 
be  determined  finally,  and  should  the  provisional  bond  already 
tiled  be  deemed  sufficient,  an  order  will  be  granted  making  such 
bond  as  approved  the  final  bond. 

^Subdivision  19.  Assignee. —  Every  assignee  shall  keep  full, 
exact  and  regular  books  of  account  of  all  receipts,  payments  and 
expenditures  of  money  by  him,  which  said  books  shall  always, 
during  business  hours,  be  open  to  the  inspection  of  any  person 
interested  in  the  truut  estate. 

Subdivision  20.  In  making  sales  at  auction  of  personal  prop- 
erty, the  assignee  shall  give  at  least  ten  days'  notice  of  the  time 
and  place  of  the  sale  and  of  the  articles  to  be  sold  by  advertise- 
ment in  one  or  more  newspapers,  and  he  shall  give  notice  of  the 
sale  at  auction  of  any  real  estate  at  least  twenty  days  before  such 
sale.  Upon  such  sales  the  assignee  shall  sell  by  printed  cata- 
lojgue,  in  parcels,  and  shall  file  a  copy  of  such  catalogue,  with  the 
prices  obtained  for  the  goods  sold,  with  his  final  account. 

Subdivision  21.  WTien  any  notice  is  served  on  the  creditors  of 
the  insolvent,  pursuant  to  the  provisions  of  the  statute,  or  these 
rules,  by  mail,  every  envelope  containing  such  notice  shall  have 
upon  it  a  direction  to  the  postmaster,  at  the  place  to  which  it  is 
sent,  to  return  the  same  to  the  sender  within  ten  days  unless 
called  for.  Upon  every  application  made  to  the  Court  upon  such 
service,  an  affidavit  shall  be  presented  showing  w^hether  any  such 
notices  have  been  returned. 

Subdivision  22.  Upon  an  application  made  for  a  general 
citatirm,  the  assignee  shall  file  with  his  petition  his  account, 
with   the  vouchers. 

Subdivision  23.  The  assignee  must  file  an  account  in  all  cases, 
which  shall  be  referred  for  examination. 

Discharge. —  No  discharge  shall  be  granted  an  assignee  who 
has  not  advertised  for  claims  pursuant  to  section  4  of  the  statute 
and  the  30th  subdivision  of  this  rule. 

No  discharge  can  be  granted  an  assignee  and  his  sureties  in 
any  case,  whether  the  creditors  have  been  paid,  or  have  released 
or  have  entered  into  composition  or  not,  except  in  a  regular  pro- 
ceeding for  an  accounting,  under  section  20  of  the  act,  commenced 
b^'  petition  for  citation  and  citation  thereon  to  all  persons  inter- 
ested in  the  estate. 

Subdivision  24.  Substituted  Assignee. —  WTienever  an  assignee 
shall  have  been  removed,  either  on  his  own  petition  or  on  the 
petition  of  any  person  interested  in  the  estate,  and  another  per- 
son appointed  as  assignee  in  his  place  and  stead,  a  certified  copy 
of  the  order  made  on  such  petition  Hhall  be  filed  and  recorded  in 
the  clerk's  office  of  the  county  wherein  the  original  assignment 
wa9  r^cQrdeU/  and  the  clerk  of  the  county  shall  make  such  suit- 
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able  entry  on  the  margin  of  the  record  of  the  original  assi^ment 
as  will  show  the  appointment  of  such  substituted  assignee,  and 
the  said  certified  copy  of  the  order  shall  be  attached  to  the  orig- 
inal assignment. 

Subdivision  25.  Account  of  Assignee. —  The  account  of  the 
assignee  shall  be  in  the  nature  of  a  debit  and  credit  statement; 
he  shall  debit  himself  w^ith  the  assets  as  shown  in  the  scheduler 
as  tiled,  and  credit  himself  with  any  decrease  as  well  as  expenses. 

Subdivision  26.  The  statement  of  expenditures  shall  be  full 
and  complete,  and  the  vouchers  for  all  payments  shall  be  attached 
to  the  accoimt. 

Subdivision  27.  The  affirmative  on  the  accounting  shall  be 
with  the  assignee,  and  objections  to  the  account  may  be  presented 
to  the  referee  in  writing,  or  be  brought  out  on  a  cross-examina- 
tion, and  in  the  latter  case  they  must  be  specifically  taken  and 
entered  in  the  minutes. 

Subdivision  28.  The  testimony  taken  shall  be  signed  by  the 
several  witncjises,  and  attached  to  and  filed  with  a  report  of  the 
referee. 

Subdivision  29.  Report  of  Referee. —  The  report  of  the  referee 
shall  show  all  the  jurisdictional  facts  necessai^y  to  confer  power 
on  the  Court,  such  as  the  proper  execution  and  acknowle*ignient 
of  the  assignment,  the  recording  of  the  same,  the  tiling  of  the 
schedules  and  bond,  the  advertising  for  creditors,  the  issuing  of 
the  citation,  the  presenting  of  the  account,  and  when  any  items 
may  be  disallowed  in  the  accoinit  of  the  assignee,  the  same  shall 
be  fully  set  out  in  the  report. 

Subdivision  30.  Xotice  to  Present  Claims. — A  copy  of  the 
notice  of  advertisement  requiring  creditors  to  present  their  claims 
must  be  mailed  to  each  creditor  whose  name  appears  on  the  books 
of  the  assignor,  with  the  postage  thereon  prepaid,  at  least  thirty 
days  before  the  days  specified  in  such  advertisement,  and  prcwf 
of  such  mailing  must  be  required  on  the  application  for  a  final 
decree,  unless  personal  service  thereof  is  made  upon  such  cred- 
itors. 

Subdivision  31.  The  decision  of  the  referee  after  the  trial  of 
a  disputed  claim  under  section  26  of  the  general  assignment  act, 
shall  be  filed  with  the  clerk  of  the  Court,  and  a  copy  served  on 
the  defeated  party.  The  Court  shall,  on  application  of  either 
party,  confirm  the  said  report,  and  the  decision  of  the  referee 
shall  be  reviewed  only  by  appeal  from  the  order  confirming  the 
report  to  the  Appellate  Division. 

RULE  VII. 

Special  Terms  for  trial  of  issues  of  law  and  of  fact — There 
shall  be  si*  Special  Terras  of  the  Supreme  Court  for  the  trial  of 
issues  of  law  and  issues  of  fact  triable  by  the  court,  and  for  the 
hearing  and  decisions  of  other  matters  and  special  proceedings 
not  otherwise  provided  for,  to  be  known  respectively  as  Parts 
III,  IV,  V,  VI,  VII  and  VIll.  Each  term  shall  commence  on  the 
first  Monday  of  each  month,  and  shall  continue  until  the  Friday 
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preceding  the  first  Monday  of  the  suceteding  month.     (Amended, 
1909,  1914;  in  effect  November  16,  1914.) 

RULE  vin. 

Calendars. —  A  general  calendar  of  all  the  issues  of  fact  triable 
by  the  court  without  a  jury  in  the  county  of  New  York  shall 
be  made  from  time  to  time  as  shall  be  ordered  by  the  Appel- 
late Division  of  the  Supreme  Court  in  the  First  Department. 
JSuch  calendar  shall  continue  to  be  the  General  Calendar  for  every 
successive  Special  Term  until  a  new  General  Calendar  is  ordered 
as  aforesaid.  New  cases,  as  they  are  noticed  for  trial,  fhall  be 
placed  at  the  foot  of  this  General  Calendar  upon  filing  a  note  of 
'issue  as  required  by  the  Code  of  Civil  Procedure.  A  motion  to 
correct  this  General  Calendar  or  to  add  to  it  any  cases  which 
had  theretofore  been  upon  the  calendar  of  the  Superior  Court  or 
Court  of  CV>mmon  Pleas  may  be  made  on  two  days'  notice  to  the 
opposing  party  at  Part  III  of  the  Special  Term  on  the  call  of 
any  Friday  (Calendar. 

There  shall  also  be  made  up  a  Special  Calendar  upon  which 
shall  lie  placed  all  proceedings  to  review  assessments  for  the  taxa- 
tion of  real  and  personal  property  in  the  county  of  New  York 
whi<>h  are  now  pending  or  which  shall  hereafter"  be  brought  for 
that  purpose.     There  shall  also  be  made  up  a  Special  Calendar  ' 
upon  which  shall  be  placed  all  proceedingn  to  review  the  assess- 
ment for  taxation  of  special  francluses  or  to  enforce  the  payment 
of  taxes  banetl  thereon  or  procecKlings  to  review  the  assesHment 
thereof  imder  section  46  of  the  Tax  Law  (chap.  62  of  the  Laws 
of  1909).     These  Special  Calendars  shall  be  called  and  disposed 
of  in  Part  VI  of  the  Special  Term.    There  shall  also  be  made  up 
a  Special  Calendar  upon  which  shall  be  placed  all  issues  of  law 
now  at  issue,  and  upon  which  shall  be  placed,  at  the  foot  thereof, 
new  issues  of  law  hereafter  noticed  for  trial.     There  shall  also  be 
made  up  a  Special  Calendar  which  shall  be  known  as  the  Pre* 
ferred  Calendar,  upon  which  shall  be  placed  all  undefended  ac* 
tinns  for  divorce  .or  for  annulment  of  marriage  or  for  a  separa- 
tion; all  actions  entitled  under  the  Code  or  the  General  or  Spe- 
cial Rules  of  Practice  to  a  preference;  all  applications  for  Judg- 
ment in  actions  where  issues  have  been  framed  and  sent  to  a  jury 
for  trial;  all  applications  for  final  judgment  where  an  interlocu- 
tory judgment  has  been  entered  and  an  account  has  been  taken  or 
other  proceedings  had  before  a  referee;   all  motions  for  a  new 
trial  upon  exceptions  or  on  the  ground  of  surprise  or  newly  dis- 
covered  evidence;   and  exceptions  to  and  motions  to  confirm  a 
referee's  report  in  special  proceedings,  including  surplus  money 
proceedings,  and  in  actions  in  which  an  issue  of  fact  has  been 
tried  by  a  referee  where  application  to  the  court  for  final  judg- 
ment or  a  final  order  is  necessary;  all  applications  for  the  ap- 
pointment of  commissioners,  for  a  final  order  or  final  judgment 
in  proceedings  to  condemn  real  estate  for  public  use;  all  applica- 
tion s    for    final    order   in    certiorari   procecxlinga   or    proceedings 
where  an    alternative  writ  of  mandanins   has  been   issued;    all 
applications  for  judgment  upon  the  pleadings  under  section  517 
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of  the  Code  of  Civil  Procedure,  and  all  trials  of  an  issue  of  lav 
brought  on  as  a  contested  motion  under  section  976  of  the  Code 
of  Civil  Procedure.  The  Special  Preferred  Calendar  and  the  Spe- 
cial Calendar  of  issues  of  law  herein  provided  for  shall  be  called 
and  disposed  of  in  Part  III  of  the  (Special  Term;  provided,  how- 
ever, that  the  justice  assigned  to  Part  III  msj  from  time  to  time 
assign  preferred  cases  and  issues  of  law  from  such  calendars  to 
the  other  parts  of  the  Special  or  Trial  Terms  for  hearing  and 
decision. 

Applications  for  final  judgment  in  actions  to  annul  a  marriage 
or  for  a  divorce  shall  be  made  at  Special  Term,  Part  III,  upon 
the  judgment-roll,  a  certificate  of  the  county  clerk  that  no  order 
has  been  entered  in  the  action  since  the  entrv  of  the  interlocutorv 
judgment,  or,  if  any  such  order  or  orders  have  been  entered,  that 
copies  thereof  are  annexed  to  his  certificate  and  proof  by  affidavit 
that  no  application  has  been  made  for  an  order  to  the  knowledge 
of  the  party  making  application  or  his  attorney,  except  where  an 
order  has  been  granted  and  a  certified  copy  of  such  order  is  an- 
nexed to  the  certificate  of  the  county  clerk.  Where,  in  such  an 
action  a  party  other  than  the  party  making  the  application  has 
appeared  in  the  action,  five  days'  notice  of  such  application,  with 
the  papers  upon  which  the  same  was  made  ^and  a  copy  of  the  pro- 
posed nnal  judgment,  shall  be  served  upon  the  attorney  who  has 
appeared  in  the  action.  In  a  proceeding  for  the  revocation  of  a 
liquor  tax  certificate,  where  the  issue  has  -been  joined,  the  pro- 
ceeding shall  be  placed  upon  the  Preferred  Calendar  called  in 
Special  Term,  Part  III,  and  disposed  of  as  other  cases  upon  the 
said  calendar.  In  case,  however,  the  issue  is  joined  in  such  a 
proceeding  too  late  to  place  it  on  the  calendar  of  the  June  Special 
Term  in  any  year,  it  may  be  brought  on  by  either  party  during 
July,  August  or  September,  at  Special  Term,  Part  II,  and  there 
heard  and  determined.  In  case  a  proceeding  is  not  so  brought 
on  in  Part  II  as  hereinbefore  provided  before  the  first  Monday 
in  October,  it  shall  be  placed  upon  the  Preferred  Calendar  to  be 
called'  at  Special  Term,  Part  III,  for  the  October  Tn'm. 
(Amended,  190O,  1914;  in  effect  l^ovember  11,  1914.) 

RULE  IX. 

Calendar  of  causes  from  general  calendar  for  trial  at  Special 
Term;  when  cause  on  day  calendar  will  be  passed. —  The  clerk  of 
Part  3  of  the  Special  Term,  with  the  assistance  of  the  spc^cial 
deputy  clerk  assigned  to  such  part,  and  of  the  clerk  of  Part  4, 
shall  each  week  make  up  a  calendar  of  causes  from  the  general 
calendar  for  trial  at  Special  Term,  which  calendar  shall  be  pub- 
lished at  least  two  days  before  the  same  is  called.  This  calendar 
shall  be  called  bv  the  justice  assigned  to  the  Special  Term,  Part 
3,  on  PYiday,  of  each  week,  at  two  o'clock  p.  m.,  unless  another 
day  is  specially  fixed  by  him  to  call  such  calendar.  Causes  on 
such  calendar  may  be  sot  down  for  trial  on  any  day  in  the  week 
following.  In  case  it  should  appear,  upon  the  call  of  the  cal- 
endar on  Friday,  that  the  number  of  causes  set  down  for  trial 
on  the  following  week  will  not  lye  sufficient  to  occupy  the  avail- 
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able  time  of  all  the  Special  Terms  of  the  Court  assigned  to  the 
trial  of  equity  causes,  the  justice  of  the  Supreme  Court,  assigned 
to  the  Special  Term,  Part  3,  shall  order  a  calendar  of  causes 
from  the  general  calendar  to  be  made  up  and  to  be  called  upon 
Wednesday  morning  following  at  ten  o'clock. 

Upon  the  call  of  such  calendar,  causes  may  be  set  down  for  any 
day  of  the  week  in  which  the  calendar  is  so  called,  or  for  the 
succeeding  week. 

The  said  clerks  shall  make  up  a  day  calendar  for  each  day 
from  the  general  Special  Term  calendar  of  the  Court,  upon  which 
shall  be  placed  all  the  causes  set  down  for  that  day  or  remain- 
ing undisposed  of  from  previous  days,  which  day  calendar  shall 
be  called  in  Part  3  of  the  Special  Term,  at  10.15  a.  m.  of  each 
day,  and  causes  therefrom  shall  be  assigned  to  the  several  parts 
of  the  Special  Term  (except  Part  6),  for  trial.  In  cabe  Part 
0  shall  not  have  business  enough  to  occupy  it  during  Court  hours, 
casea  from  Part  3  shall  be  sent  to  it  for  trial. 

When  a  cause  thus  set  down  on  the  call  of  the  calendar  on 
any  Friday  or  Wednesday  for  trial  appears  upon  the  day  cal- 
endar, it  must  be  tried  or  go  to  the  foot  of  the  general  calendar, 
unless  it  appears  by  affidavit  to  the  satisfaction  of  the  Court  call- 
ing the  day  calendar  that,  in  consequence  of  the  happening  of 
any  event  since  the  cause  was  so  set  down  for  trial,  the  trial 
cannot  with  justice  to  one  of  the  parties  proceed.  The  Court 
may  then  by  order  set  the  cause  down  for  trial  on  another  day 
in  the  term,  or  place  the  cause  on  the  Friday  calendar. 

If  it  shall  appear  by  affidavit  to  the  satisfaction  of  the  court 
that  counsel  who  is  to  try  any  cause  upon  a  Day  Calendar  expects 
to  argue  a  cause  upon  a  Day  Calendar  of  the  Supreme  Court  of 
the  United  States,  or  the  Court  of  Appeals  of  the  State  of  New 
York,  or  the  United  States  Circuit  Coiurt  of  Appeals,  or  any 
Appellate  Division  of  the  Supreme  Court,  or  is  actually  engaged 
in  the  trial  of  a  cause  in  a  Federal  or  State  court  of  record, 
except  the  Municipal  Court,  sitting  in  the  County  of  New  York, 
Bronx,  Kings,  Queens,  Nassau  or  Richmond,  the  cause  shall  be 
adjourned  until  such  argument  or  trial  is  concluded,  unless  the 
trial  in  which  the  counsel  is  engaged  is  likely  to  be  protracted. 
In  no  other  event  shall  a  cause  upon  the  Day  Calendar  be  passed 
for  the  day.     (Amended  May  2,  1916.) 

RULE  X. 

PassiBg  cause;  resenration  of  causes  for  same  counsel. —  In  no 
event  shall  a  cause  on  the  day  calendar  be  passed  from  day  to 
day  on  account  of  the  engagement  of  counsel  for  more  than  three 
davs. 

Not  more  than  two  causes  shall  be  held  ready  on  the  day  cal- 
endar for  one  cousccl  in  addition  to  the  cause  in  which  he  is 
engaged,  and  in  all  causes  the  counsel  who  is  to  try  the  same 
must  be  designated,  if  required  by  the  Court,  on  the  call  of  the 
day  calendar. 

RULE  XI. 

Mortgace  foreclosures;  mechanics'  liens. — In  all  actions  brought 
for  the  foreclosure  of  a  mortgage  or  for  the  forecosure  of  m 
«v«.s..«>  i;«.M    Aiihor  narfv  niRv  adoIv  to  the  Snecial  Term.  Pa 
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3,  upon  notice  of  two  days  to  the  adverse  party  to  have  the  caw 
placed  upon  the  preferred  calendar,  to  be  called  in  Part  3  of  the 
Special  Term,  and  if  it  shall  appear  to  the  Court  upon  such 
application  that  the  trial  will  not  be  a  protracted  one,  or  that 
for  any  special  reason  the  case  should  be  promptly  disposed  of, 
it  shall  be  placed  upon  the  preferred  calendar  for  trial. 

RULE  ZII. 

Preferred  causes. —  In  all  actions  in  which  a  preference  is 
given  by  express  provision  of  law,  or  by  the  General  Rules  of 
Practice  or  by  special  rules,  the  party  entitled  to  such  preference 
may,  upon  two  days'  notice,  apply  to  Special  Term,  Part  3,  for  ■ 
an  order  placing  the  cause  upon  the  preferred  calendar.  In  case 
such  preference  is  granted,  the  case  shall  be  placed  upon  the  pre- 
ferred calendar  as  of  the  date  when  the  motion  was  made^  and 
shall  be  called  in  its  order. 

RULE  XIIL 

Duration  of  Special  Term.— Xo  Special  Term  shall  be  continued 
beyond  the  Friday  preceding  the  commencement  of  a  new  term, 
except  for  the  purpose  of  completing  a  trial  already  commenced 
during  the  term,  in  which  case  immediately  upon  the  completion 
of  the  trial,  the  Court  shall  adjourn  for  the  term. 

RULE  XIV. 

Regulating  the  procedure  upon  applications  for  naturalization 
in  the  first  judicial  district. —  All  applications  of  aliens  to  be 
admitted  to  become  citieens  of  the  United  States  must  be  heard 
and  final  action  had  thereon  at  Part  2  of  the  Special  Term. 
Such  hearings  shall  be  had  only  upon  Mondays  and  Thursdays 
at  2  o'clock  T.  M.  of  each  week  during  the  year,  which  are  hereby 
designated  as  the  stated  days  for  such  applications.  The  appli- 
cation which  is  required  by  chapter  927  of  the  Laws  of  1805  to 
be  filed  with  the  clerk  of  the  Court  shall  be  so  filed  with  the 
assistant  clerk  of  such  Special  Term  assigned  to  that  branch 
of  the  business.  Such  application  shall  specify  the  stated  day 
(more  than  fourteen  days  thereafter)  when  such  application  will 
be  brought  on  for  hearing  and  final  aotion. 

The  assistant  clerk  assigned  to  naturalization  business  shall 
make  up  a  calendar  of  such  applications  for  each  of  said  stated 
days,  upon  which  he  will  place  all  such  applications  in  the  order 
of  filing,  for  the  days  specified  in  the  application.  The  calendar 
will  be  called  at  2  o'clock  in  the  afternoon  upon  each  stated 
day.  The  hearing  upon  such  applications  shall  be  had  upon  the 
call  of  the  calendar  and  the  testimony  of  the  applicant  and  his 
witnesses  on  each  application  shall  be  thereupon  taken  in  open 
Court.  Such  testimony  shall  he  taken  down  by  the  stenographer 
assigned  to  that  branch  of  the  Court,  and  shall  be  written  out 
and  filed  with  the  application. 

If  the  applicant  fail  to  appear  upon  the  call  of  the  calendar, 
the  application  will  be  dismis-^ed  without  prejudice  to  a  fresh 
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applicati4»i.  The  special  deputy  to  the  clerk  of  the  city  and 
oounty  of  New  York,  in  Part  8  of  the  Special  Term,  is  hereby 
directed,  ai  all  times  until  a  justice  is  assigned  to  hold  said 
Party  to  act  aa  an  additional  assistant  to  the  clerk  assigned  to 
naturalization  business,  and  to  devote  his  entire  time  to  the 
duties  of  what  is  known  as  the  Naturalization  Bureau  j  under 
the  general  direction  of  the  special  deputy  in  Part  2  of  the 
Special  Term  and  of  the  assistants  to  such  special  deputy  in  said 
Katuralization  Bureau.     (As  amended  April  22,  1009.) 

RXSLE  XV. 

Salet  of  real  estate. —  All  sales  of  real  estate,  or  interest  or 
estate  therein  made  in  pursaance  of  any  judgment,  decree  or 
order,  or  by  an  officer  of  the  Court  under  its  direction  must  be 
made  as  directed  by  section  1678  of  the  Code,  and  notice  of  su(^ 
sale  must  be  given  as  prescribed  in  that  section. 

The  referee  or  officer  making  such  sale  shall  cause  to  be  pub- 
lished with  the  notice  of  sale  a  diagram  of  the  property  to  be 
sold,  or  of  which  an  interest  therein  is  to  be  sold,  showing  the 
street  or  avenue  upon  which  such  property  Is  located,  Its  street 
or  avenue  number,  if  any,  and  specifying  the  number  of  feet 
to  the  nearest  cross  street  or  avenue.  VMiere  such  sale  is  made  to 
satisfy  any  lien  or  charge  upon  the  real  property  sold,  the  ap- 
proximate* amount  of  such  lien  Or  charge  shall  be  stated  in  a 
note  anneited  to  such  notice  of  sale,  and  where  there  are  taxes, 
assessments  or  other  liens  upon  the  said  property,  which  are  to 
be  allowed  to  the  purchaser  out  of  the  purchase  money,  or  which 
are  to  be  paid  by  the  referee,  the  referee  or  officer  making  such 
sale  shall  also  state  in  a  note  annexed  to  such  notice  of  sale  the 
approximate  amount  of  such  charge  or  Hen.  An  unintentional 
error,  however,  in  such  diagram,  or  in  the  amo\mt  of  the  lien  or 
charge  for  which  the  property  shall  be  sold,  or  the  amount  of 
sueh  taxes  or  other  lien  to  be  allowed  to  the  purchaser  upon  the 
sale,  shall  not  invalidate  the  sale,  nor  authorize  the  Court  to 
relieve  the  purchaser^  or  order  a  new  sale. 

RULE  XVI. 

Official  examiners  of  title. —  A.  An  nflleial  examiner  of  title, 
before  he  is  licensed  and  admitted  to  practice  as  such,  must  file 
the  bond  required  by  Rule  III  of  the  Rules  of  the  Court  of  Ap- 
peals relating  to  applications  to  practice  as  oflicial  examiners 
of  title,  approved  by  the  Presiding  Justice  of  the  Appellate  Divi- 
sion of  the  Supreme  Court  in  this  department.  All  bonds  exe- 
cuted by  individual  sureties  must  have  annexed  thereto  an  affi- 
davit of  each  surety  stating  his  age  and  residence,  with  tlie  street 
and  numlier,  and  specifically  stating  the  property  owned  by  the 
surety,  with  a  brief  description  thereof,  and  its  value  and  the 
liens  or  incumbrances  thereon,  Avith  a  description  of  such  liens  or 
incumbrances,  and  the  business,  if  any,  of  the  surety,  and  stating 
the  amount  of  his  indebtedness,  whether  there  are  any  existing 
jud^enta  against  him,  and  the  amount  of  his  property  over  and 
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above  such  indebtedness.  In  ca&e  of  the  death  of  a  surety  the 
official  examiner  of  title  must  within  thirty  days  thereafter 
file  a  new  bond  with  new  sureties  fully  complying  with  this  rule. 
Each  applicant  for  a  license  as  an  official  examiner  of  title  must 
also  produce  a  certificate  of  the  committee  of  character  certify- 
ing that  he  is  of  good  moral  character  and  as  to  his  standing  in 
regard  to  financial  transactions. 

B.  An  application  for  registration  of  title  to  real  property 
made  under  chapter  444  of  the  Laws  of  1908  must  be  made  at 
Special  Term,  Part  II,  of  the  Supreme  Court,  which  is  hereby 
designated  the  "  Title  Part  **  of  the  said  court  under  section  3 
of  me  said  act,  and  the  Justice  of  the  Sujpreme  Court  from 
time  to  time  assigned  to  Part  II  of  the  Special  Term  is  hereby 
designated  as  the  Justice  to  have  general  supervision  and  control 
of  the  business  coming  under  the  said  act  in  the  county  of  New 
York,  and  all  applications  to  register  title  to  real  property  under 
the  said  act  must  be  returnable  at  said  Title  Part,  Special  Term, 
Part  II,  of  the  Supreme  Court. 

C.  After  the  time  provided  in  the  summons  to  appear  and 
answer  the  complaint  shall  have  expired,  if  there  hais  been  no 
appearance  or  answer,  the  applicant  may  apply  to  the  Special 
Term,  Part  II,  for  a  final  judgment  as  provided  for  in  section  22 
of  the  act.  If  there  has  been  an  appearance  in  the  action  under 
the  said  act,  but  no  answer  has  been  interposed,  he  may  apply 
to  the  court  for  final  judgment  on  eight  day6i'  notice  to  all  who 
have  appeared  in  the  action.  In  all  applications  for  judgment 
the  applicant  must  present  to  the  court  proof  by  affidavit  of 
the  service  of  the  summons  as  required  by  the  said  act,  and  of 
the  appearances  or  answers,  if  any,  in  the  action,  and  that  all 
the  provisions  of  the  act  entitling  the  applicant  to  such  judg- 
ment have  been  complied  with. 

D.  Where  an  answer  is  interposed  which  raises  an  ifrsue  of 
fact  which  in  an  action  relating  to  the  title  of  real  property  would 
be  triable  by  a  jury,  either  party  to  the  action  who  is  entitled 
to  have  such  issue  determined  may  apply  to  the  Title  Part  of 
the  Special  Term  w^ithin  twenty  days  after  issue  has  been  joined 
by  the  service  of  the  pleadings  to  have  the  issues  framed  to  be 
tried  by  a  jury,  as  provided  by  section  970  of  the  Code  of  Civil 
Procedure.  The  trial  of  such  issues  shall  be  had  and  the  sub* 
sequent  proceeding  in  relation  thereto  shall  be  such  as  is  pre- 
scribed by  the  Code  of  Civil  Procedure.  After  such  issues  are 
disposed  of,  either  party  to  the  action  may  apply  to  the  Title 
Part  of  the  Special  Term  upon  eight  days'  notice  to  all  who  have 
appeared  in  the  action  for  final  judgment,  and  on  such  applica- 
tion the  court  shall  try  all  other  issues  in  the  action  not  dis- 
posed of  by  the  jur\%  or  may  refer  any  such  issues  undisposed 
of  to  be  tried  by  a  referee.  Where  all  issues  have  been  disposed 
of,  either  party  may  then  upon  notice  of  eight  days  to  all  who 
have  appeared  in  the  action'  apply  for  final  judgment  at  the  Title 
Part  of  the  Special  Term. 

K.  All  applications  to  the  court  after  a  certificate  of  registra- 
tion has  been  issued  under  the  provisions  of  the  said  act  must  be 
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made  at  the  Title  Part  of  the  Special  Term  hereinbefore  desig- 
nated, upon  notice  of  eight  days  to  all  persons  i^iterested  in  the 
application.  All  applications  to  the  court  under  section  54 
of  the  act  shall  be  made  at  the  Title  Part,  Part  II,  of  the  Special 
Term,  upon  eight  days'  notice  to  all  persons  in  interest,  as  pro- 
vided in  that  section.  All  applications  made  under  section  tfO 
of  the  act  shall  also  be  made  at  the  Title  Part  of  the  Special 
Term,  upon  eight  days'  notice  to  the  city  chamberlain  and  all 
other  parties  who  have  appeared  in  the  action  to  recover  for 
loss  or  damage  or  deprivation  of  real  property  out  of  the  assur- 
ance fund  provided  for  by  the  said  act.  (As  adopted  February 
4,  1909;  amended  April  22,  1909.) 

RULE  XVIL 

Investment  of  money  paid  into  court, —  The  Chamberlain  of 
the  City  of  New  York,  within  thirty  days  after  it  shall  have  been 
received  by  him,  shall  invest  all  money  paid  into  court  by  deposit 
with  him  in  bonds  of  the  United  States,  bonds  of  the  State  of 
Xew  York  or  bonds  or  stock  of  the  city  of  New  York,  and  cause 
the  same  to  be  duly  registered  in  his  name  as  such  Chamberlain ; 
and  hereafter  no  money  so  paid  into  court  shall  be  invested  in 
securities  other  than  those  hereinbefore  specified.  And  the  Cham- 
berlain is  hereby  required  to  file  in  the  office  of  the  Clerk  of  the 
Appellate  Division  of  the  Supreme  Court  in  the  First  Depart- 
ment, on  or  before  the  1st  day  of  February  in  each  year,  a 
report  showing  the  securities  in  which  money  that  has  been  paid 
into  court  has  been  invested  and  the  date  at  which  the  invest- 
ment was  made.     (Added  Jan.  11,  1911.) 

AMENDED  FORM  IN  FORECLOSURE  CASES. 
{Adopted  by  the  First  Department ^  October  IS,  1910.) 

The  following  form  has  been  approved  by  the  justices  of  the 
Supreme  Court: 

To  comply  with  the  Amended  Rules  of  Practice  in  foreclosure 
eases  the  judgment  should  contain  immediately  follotvtng  the 
direction  to  sell  and  in  substitution  for  the  provisions  now  in  use 
the  foUoiting  provisions: 

Under  the  direction  of ,  Esq.,  who  is  hereby  appointed 

referee  for  that  purpose;  the  said  referee  give  public  notice  of  the 
time  and  place  of  such  sale  according  to  law  and  the  courr^e  and 
practice  of  this  court;  that  the  plaintiff  or  any  other  party  to 
this  action  may  become  the  purchaser  or  purchasers  on  such 
sale;  that  said  referee  execute  to  the  purchaser  or  purchasers 
on  such  sale  a  deed  of  the  premises  sold;  that  such  referee  on 
receiving  the  proceeds  of  sale  forthwith  pay  therefrom  the  taxes, 
aMessments  and  water  rents  which  are  or  may  become  liens  on 
the  premises  at  the  time  of  sale.  The  said  referee  then  deposit 
the  balances  of  such  proceeds  of  sale  in*  and  shall  there- 

*  A  bank  or  trust  company  authorized  to  receive  on  deposit 

court  funds. 
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after  make  the  following  payments,  and  his  checks  drawn  for 
that  purpose  shall  be  paid  by  the  said  depository: 

First. —  The  sum  of  $50  to  the  said  referee  for  his  fees  herein. 

Second. —  Advertising  expenses  as  shown  on  the  bills  presented 
and  certified  by  the  said  referee  to  be  correct,  and  duplicate 
copies  of  which  shall  be  left  with  said  depository. 

Third. —  Said  referee  shall  also  pay  to  the  plaintiff  the  sum 

of dollars,  adjudged  to  the  plaintiff  for  his  costs  and 

disbursements  in  this  action,  with  interest  thereon  from  the  date 

hereof,  together  with  an  additional  allowance  of dollars, 

hereby  awarded  to  the  plaintiff,  in  addition  to  costs,  with  interest 

thereon  from  the  date  hereof ;  and  also   dollars,  the 

said  amount  so  reported  due  as  aforesaid,  together  with  t-he 
legal  interest  thereon  from  the  date  of  said  report,  or  so  much 
thereof  as  the  purchase  money  of  the  mortgaged  premises  will 
pay  of  the  same. 

Fourth. —  If  such  referee  intends  to  apply  for  a  further  allow- 
ance for  his  fees,  he  may  leave  upon  deposit  such  amount  as 
will  cover  such  additional  allowance,  to  await  the  further  order 
of  the  court  thereon,  after  application  duly  made.' 

In  reference  to  this  form,  Hon.  Edward  E.  McCall,  Justice  ol 
the  Supreme  Court,  First  Department,  wrote  under  date  of 
November  5,  1910,  as  follows: 

"  The  form  adopted  applies  to  judgments  of  foreclosure  only, 
and  ig' based  ujion  Rule  LXXIX  of  the  General  Rules  of  Practice 
in  relation  to  deposit  of  moneys  received  by  referees  appointed 
to  sell  real  property  and  was  made  to  meet  the  exigencies  that 
might  arise  upon  the  closing  of  title  of  property  so  sold.  Rule 
LXIX  also  was  taken  into  consideration,  reference  particularly 
being  made  to  payments  of  money  out  of  court  to  be  paid  directly 
to  the  *  person  entitled  to  receive  the  same.*  In  no  way  does 
this  agreed  form  interfere  with  the  amended  rules,  nor  is  it 
intended  to  be  inferred  therefrom  that  a  new  rule  has  been 
adopted,,  the  purpose  being  to  give  oflicial  sanction  to  proper 
payments  to  be  made  by  referees,  without  which  embarrassing 
complications  might  arise  upon  the  closing  of  the  title,  if  in- 
sistence was  made  of  strict  adherence  to  Rules  LXIX  and  LXXIX. 
It  would  seem  that  the  form  adopted  in  this  Department  eon- 
tains  the  essential  features  that  would  be  necessarily  adopted  for 
general  use  throughout  the  State.  In  this  connection  permit  me 
to  call  your  attention  to  the  fact  that  under  the  Rule  LXXIX, 
money  received  by  attorneys  when  deposited  in  a  bank  or  trust 
company  mtiat  he  deposited  in  a  bank  or  trust  company  author- 
ized to  receive  court  funds  and  that  the  niunber  of  depositors  is 
limited." 

LSee  memoranda  in  the  American  ^Mortgage  Company  v.  Klnee- 
land  (Law  Journal,  October  5,  1910),  and  McCutcheon  v.  Heu- 
bener   (Law  Journal,  October  18,  1910).] 
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fiULES  TO  REGULATE  THE  ATTENDANCE  AND  PRESCRIBE 
THE  DUTIES  OP  THE  CLERKS,  ASSISTANT  CLERKS, 
CRIERS,  INTERPRETERS,  STENOGRAPHERS,  LIBRARI- 
ANS  AND   ATTENDANTS   OF   THE   SUPREME    COURT. 

AS  AMENDED  NOVEMBER  27,  lftl4. 

RULE  I. 

Special  deputy  clerks  and  assistant  clerks. —  The  special  deputy 
to  the  Clerk  of  the  County  of  New  York  absigned  to  each  Special 
and  Trial  Term  of  the  Supreme  Court  shall  attend  on  each  day 
Uiat  the  Court  is  in  session  and  remain  in  attendance  from  nine- 
thirty  o'clock  in  the  morning  until  five  o'clock  in  the  afternoon, 
and  later  if  Court  is  in  session.  The  special  deputy  clerk  assigned 
to  Part  2  of  the  Trial  Terms  shall  have  charge  of  the  General 
and  Special  Calendars  of  the  Trial  Terms.  The  assistants  to 
such  special  deputy  clerk  shall,  in  turn,  as  required  by  him, 
attend  in  Part  2  of  the  Court.  All  orders  relating  to  the  calen- 
dar, and  all  notes  of  issue  of  cases  to  be  placed  upon  tlie 
calendar,  shall  be  filed  with  the  clerk  of  Part  2  of  the  Trial 
Term.  He  shall  make  up  the  General  and  Special  Calendars  of 
such  Trial  Terms,  and  aliall  make  up  a  Day  Calendar  for  each 
day  of  the  term  when  the  Court  is  in  session.  The  clerks  assigned 
to  the  other  Trial  Terms  of  the  Supreme  Court  shall  render  him 
asaistance  when  he  requires  it,  when  they  are  not  actually  en- 
gaged in  their  branch  of  the  Court. 

The  special  deputy  to  the  county  clerk  assigned  to  Part  3  of 
the  Special  Term  of  the  Supreme  Court  shall  have  charge  of 
the  General  and  Specml  Calendars  of  the  Special  Term,  and  all 
noted  of  issue  of  cases  to  be  placed  upon  the  Special  Term 
Calendar  and  orders  relating  to  the  calendar  shall  be  filed  with 
him. 

The  assistant  clerks  assigned  to  Part  3  of  the  Special  Term 
shall,  in  turn,  as  directed  by  such  special  deputy  clerk,  attend 
the  sitting  of  that  part  and  shall  assist  the  clerk  thereof  in 
preparing  the  calendar.  Special  deputy  clerks  assigned  to  the 
other  Special  Terms  for  Trials  shall  render  the  special  deputy 
clerk  of  Part  3  such  assistance  as  he  shall  require  when  the 
Courts  to  which  they  are  respectively  assigned  are  not  in  session. 

The  special  deputy  clerk  assigned  to  each  Trial  and  Special 
Term  of  the  Court  shall,  subject  to  the  supervision  of  the  justice 
assigned  thereto,  be  responsible  for  the  proper  condition  of  the 
Court  room,  for  the  supply  of  stationery,  and  for  the  attend- 
ance of  the  officers  or  attendants  assigned  to  such  Special  and 
Trial  Terms,  and  for  the  performance  by  such  officers  or  attend- 
anta  of  their  respective  dutieeL 

The  special  deputy  clerk  assigned  to  the  Special  Term  for  the 
Hearing  of  Motions  shall  make  up  a  Day  Calendar  of  motions  to 
be  heard  each  day  (not  later  than  three  o'clock  for  the  succeeding 
day)  and  shall  cause  the  same  to  be  published  in  the  Law  Jour- 
naL  He  shall  attend  at  the  call  of  the  calendar  and  render  such 
aaaistanee  «a  the  Justice  assigned  to  that  term  of  the  Court  shall 
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require.  The  aBsistant  clerks  assigned  to  that  part  of  the  Court 
shall  attend  each  day  from  nine-thirty  o'clock  in  the  morning 
until  five  o'clock  in  the  afternoon,  or  as  much  later  as  may  be 
necessary,  and  shall  perform  such  duties  as  the  deputy  clerk 
assigned  to  that  part  of  the  Court  shall  require.  The  deputy 
clerk  assigned  to  the  Special  Term  for  the  transaction  of  ex  parte 
business  shall  attend  from  nine-thirty  o'clock  in  the  morning 
until  five  o'clock  in  the  afternoon,  or  as  much  later  as  the  justice 
assigned  to  that  branch  of  the  Court  shall  require,  and  shall  ren- 
der to  the  justice  such  assistance  as  he  shall  require.  The  assist- 
ant clerks  assigned  to  that  part  of  the  Court  shall  keep  the  rec- 
ords of  the  Court  and  shall  perform  such  additional  duties  as  are 
required  by  the  clerk.  There  shall  be  three  additional  assistants 
to  such  clerk  (to  be  assigned  to  that  part  of  the  Special  Term) 
who  shall  have  charge  of  the  records  of  naturalization  heretofore 
kept  in  the  office  of  the  clerk  of  the  city  and  county  of  New  York, 
the  clerk  of  the  Superior  Court  of  the  city  of  New  York  and  the 
clerk  of  the  Court  of  Common  Pleas  for  the  city  and  county  of 
New  York,  who  shall  attend  to  applicants  for  naturalization  and 
keep  the  books  and  records  relating  thereto,  and  who  shall  per- 
form such  additional  duties  as  said  special  deputy  clerk  shall  re- 
quire. There  shall  be  two  other  additional  assistants  to  such 
special  deputy  clerk  (to  be  assigned  to  this  branch  of  the  Court), 
who  shall  have  charge  of  the  records  relating  to  assignments  for 
the  benefit  of  creditors  and  who  shall  perform  all  the  clerical 
duties  relating  thereto.  They  shall  also  perform  generally  such 
duties  as  may  be  required  of  them  by  the  justices  assigned  to  this 
branch  of  the  Court  or  by  the  clerk  thereof.  The  assistants  to 
this  branch  of  the  Special  Term  shall  attend  the  office  provided 
for  them  in  the  County  Court  House,  in  the  county  of  New  York, 
at  nine-thirty  o'clock  in  the  morning  and  shall  remain  until  five 
o'clock  in  the  afternoon,  and  so  much  later  as  shall  be  necessary. 
The  clerk  assigned  to  the  term  for  the  hearing  of  appeals  from 
the  Citv  Court  and  District  Courts  in  the  city  of  New  York  shall 
attend  the  sitting  of  the  Appellate  Term  while  in  session,  shall 
keep  the  records  of  such  Court  and  perform  such  duties  in  addi- 
tion as  shall  be  required  of  him  by  the  justices  assigned  to  hold 
such  term.  When  the  Court  is  not  in  session  he  shall  attend  each 
day  from  nine- thirty  o'clock  in  the  morning  until  five  o'clock  in 
the  afternoon,  and  when  not  occupied  with  the  business  of  such 
appellate  branch  he  shall  assist  the  special  deputy  clerks  of 
Part  2  of  the  Trial  Term  and  of  Part  3  of  the  Special  Term,  and 
perform  such  other  duties  as  may  be  required  of  him  by  any  jus- 
tice of  the  Supreme  Court. 

RULE  II. 

Stenographers. —  There  shall  be  a  stenographer  attached  to  each 
Special  and  Trial  Term  of  the  Supreme  Court,  whose  duty  it 
shall  be  to  attend  at  the  session  of  the  Court  to  which  he  is  as 
signed.  In  case  his  services  are  not  needed  in  the  Court  to  which 
he  is  assigned,  it  shall  be  his  duty  to  attend  any  other  term  of 
the  Court  at  which  his  services  shall  be  required,  either  by  the 
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justice  presidisff  at  such  other  term  or  by  the  special  deputy 
<Uerk  attached  thereto.  The  stenographers  assigned  to  the  Spe- 
cial or  Trial  Terms  of  the  Supreme  Court  must  attend  in  the 
Court  House  each  day  at  ten  o'clock  in  the  morning,  and  each 
stenographer  must  remain  as  long  as  he  is  required  to  remain  by 
the  justice  presiding  at  the  part  to  which  he  is  assigned.  They 
shall  also  render  such  assistance  to  any  justice  of  the  Court  as 
he  shall  require.  In  case  of  the  absence  of  any  stenographer 
from  the  part  to  which  he  is  assigned  owing  to  illness,  or  when 
owing  to  an  accumulation  of  work  any  such  stenographer  shall 
be  permitted  by  the  justice  presiding  in  such  part  to  absent  him- 
self for  a  deiinite  period  from  the  daily  sittings  of  the  Court  for 
the  purpose  of  enabling  him  to  write  out  the  testimony  taken  by 
him,  such  stenographer  may,  subject  to  the  approval  of  such  jus- 
tice, select  another  stenographer  to  take  his  place  during  such 
cemporary  absence. 

Sueh  temporary  stenographer  shall,  before  acting,  take  the 
oath  of  office.  He  shall  be  paid  by  the  official  stenographer  whose 
pla^e  he  takes,  and  his  services  shall  not  be  a  charge  upon  the 
city  or  county  of  New  York. 

RULE  m. 

Librarian  and  assistant  librarian. —  It  shall  be  the  duty  of  the 
librarian  of  the  Appellate  Division  of  the  Supreme  Court  to  take 
charge  of  the  library  of  the  Appellate  Division  of  the  Supreme 
Court,  and  to  perform 'generally  such  duties  in  relation  to  such 
library  as  the  justices  shall  require.  He  shall  be  responsible  for 
all  the  books  in  the  library,  and  shall  see  to  it  that  all  books 
removed  froni  the  library  to  the  Court  room  or  elsewhere  are  re- 
turned to  the  library,  and  shall  be  responsible  generally  for  the 
safdceeping  and  proper  condition  of  the  books  and  furniture  in 
the  library  room. 

RULE  IV. 

Interpreters. —  The  Justices  of  the  Appellate  Division  of  the 
Supreme  Court  in  I'le  First  Department  will  detail  one  of  the 
mterpreters  to  act  as  chief  interpreter,  whose  duty  it  shall  be  to 
attend  at  the  Court  House  on  each  day,  except  on  Sundays  and 
l^al  holidays,  from  nine-thirty  o'clock  in  the  morning  until  five 
o'clock  in  the  afternoon,  and  until  each  Trial  and  Special  Term  of 
the  Court  shall  have  adjourned.  He  shall  keep  a  record  in  a 
book  to  be  provided  for  the  purpose  of  the  time  on  each  day  at 
which  each  mterpreter  of  the  Court  shall  report  for  duty  and  the 
time  at  which  each  interpreter  leaves  the  Court  House.  He  shall 
assign  each  interpreter  to  duty  in  the  particular  branch  of  the 
Court  at  which  his  services  are  required,  and  shpU  make  a 
monthly  report  to  the  Presiding  Ju8ti<*e  of  the  Supreme  Court  in 
the  First  Department  as  to  the  attendance  of  interpreters,  spec- 
ifying the  days  and  portions  of  days  that  each  interpreter  shall 
have  been  absent  and  the  manner  in  which  each  of  the  inter- 
preters has  performed  his  duties,  and  with  such  other  recommen- 
dations as  he  shall  consider  proper.    He  shall  at  all  times  obey 
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the  directions  of  any  of  the  justices  of  the  Supreme  Court  bm  to 
the  performance  of  his  duties  and  furnish  interpreters  for  the 
several  parts  of  the  Court  when  called  upon  to  do  so.  The  other 
interpreters  shall  attend  on  each  day,  except  on  Sundays  and 
legal  holidays,  unless  excused  by  a  justice  of  the  Court  or  by 
the  chief  interpreter,  from  nine-thirty  o'clock  in  the  morning 
until  tive  o'clock  in  the  afternoon,  and  as  much  later  as  any 
branch  of  the  Court  is  in  session.  They  shall  he  under  the  gen- 
eral direction  of  the  chief  interpreter  and  shall  attend  at  «acfa 
branch  of  the  Court  as  required  either  by  him  or  by  a  justice  of 
the  Supreme  Court.  Each  interpreter  shall  also  render  any 
service  required  by  any  justice  of  the  Supreme  Court,  whether  in 
Court  or  out  of  Court.  They  shall  report  to  the  chief  interpreter 
their  arrival  and  departure  from  the  Court  House,  and  generally 
shall  obey  his  instructions  in  regard  to  the  performance  of  their 
duties.  When  not  actually  engaged  at  a  term  of  the  Court  the 
interpreters  shall  be  in  attendance  at  a  room  to  be  provided  for 
that  purpose,  so  as  to  be  always  available  when  their  servioea  are 
required. 

RULE  V. 

Crier  and  assistant  crier.— The  crier  of  the  Appellate  Division 
of  the  Supreme  Court  shall  assign  the  attendants  to  the  Appellate 
Division  and  to  the  various  Special  and  Trial  Terms  of  the  Su- 
preme Court.  He  shall  have  general  charge  of  the  attendants, 
and  it  shall  be  his  duty  to  see  that  they  properly  perform  their 
duties.  He  shall  report  to  the  Appellate  Division  of  the  Supreme 
Court  any  one  of  such  attendants  who  fails  to  attend  and  perform 
the  duties  required  of  him  or  who  in  any  way  misconducts  him- 
self. He  shall  attend  at  each  session  of  the  Appellate  Division 
of  the  Supreme  Court  and  shall  open  and  adjourn  said  Court, 
except  when  his  attendance  is  dispensed  with  by  the  Presiding 
Justice.  He  shall  make  a  report  each  month  to  the  Appellate 
Division  of  any  violation  of  any  of  the  rules  of  the  Court  of 
which  he  is  cognizant,  and  shall  perform  such  other  duties  as  the 
Presiding  Justice  of  the  Appellate  Division  shall  require. 

The  assistant  to  the  said  crier  shall  attend  at  the  County  Court 
House  in  the  county  of  N«w  York  on  each  day  from  nine-thirty 
o'clock  in  the  morning  until  five  o'clock  in  the  afternoon,  and  as 
much  longer  as  liis  attendance  shall  be  required  by  any  of  the 
justice*  of  the  Court,  or  while  any  branch  of  the  Court  is  in  see- 
sion.  In  the  absence  of  the  crier  he  shall  perform  all  the  duties 
of  the  crier,  and  shall  perform  such  other  duties  an  any  justioc 
of  the  Supreme  C'ourt  or  the  crier  shall  require.  The  assistant 
crier  shall  wear  while  in  Court,  or  in  the  discharge  of  his  duties, 
a  uniform  such  as  is  now  established  for  the  crier  of  tlie  Supreme 
Court. 

RULE  VL 

Attendants. —  The  attendants  shall  each  day  attend  the  various 
branches  or  terms  of  the  Court  to  which  they'  are  assigned  by  the 
crier  from  nine-thirty  o'clock  in  the  morning  imtil  live  o'clock  in 
the  afternoon,  or  as  much  longer  as  the  Court  Is  in  aenion  or  as 
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a  justice  of  the  Supreme  Court  requires  them  to  attend.  They 
ahall  report  to  the  clerk  of  the  part  to  which  they  are  assigned. 
They  shall  wear  the  uniform  now  prescribed  for  the  attendants 
of  the  Supreme  Court.  In  addition  to  their  ordinary  duties  in 
Court  they  shall  perform  such  other  duties  as  may  be  required  of 
them  by  a  justice  of  the  Supreme  Court,  by  the  special  deputy 
clerk  of  the  part  to  which  they  are  assigned,  or  by  the  crier  or 
assistant  to  the  crier. 

RULE  vn. 

Return  to  commissioner  of  jurors. —  The  special  deputy  clerk 
assigned  to  each  of  the  Trial  Terms  of  the  Court  shall,  within 
five  days  after  the  discharge  from  service  of  each  of  the  panels 
of  the  trial  jurors,  make  a  full  and  complete  return  to  the  com- 
missioner of  jurors  and  to  the  special  deputy  clerk  of  Part  4  of 
the  Trial  Term  showing: 

1.  The  name  and  residence  of  each  juror  who  attended  and 
served;  the  number  of  days  the  juror  attended  for  the  purpose  of 
serving,  and  the  number  of  days  actually  served. 

2.  The  name  and  residence  of  each  juror  who  was  excused  or 
diiieharged,  with  the  reason  therefor. 

3.  The  name  and  residence  of  each  juror  notified  who  did  not 
attend  or  serve. 

4.  The  name  and  residence  of  each  person  fined,  and  the  date 
and  amount  of  his  fine,  and  the  part  of  the  Court  at  which  the 
tine  was  imposed,  and  the  name  of  the  justice  who  held  the  same 
{ unless  the  fine  has  been  remitted ) . 

The  special  deputy  clerk  of  Part  4  shall  keep  a  record  rthowing 
all  the  above  facts  in  reference  to  all  the  jurors  notified  to  attend 
at  any  of  the  Trial  Terms  of  said  Court,  and  shall,  within  ten 
days  after  the  discharge  from  service  of  each  of  the  panels  of 
trial  jurors,  make  a  return  to  the  counsel  to  the  corporation  of 
all  fines  imposed,  which  return  shall  give  the  name  of  each  per- 
son fined,  his  address,  the  amount  of  the  fine,  the  date  when  im- 
posed, the  part  of  the  court  at  which  the  fine  was  imposed,  and 
the  name  of  the  justice  who  held  the  same. 

RULE  VIIL 

Each  special  deputy  clerk,  assistant  clerk,  stenographer,  inter- 
preter and  attendant  shall  each  day  sign  personally  the  cards  of 
record  of  attendance,  and  state  thereon  the  time  of  his  arrival  in 
Court  and  the  time  of  his  departure  therefrom,  and  the  clerks  of 
the  calendar  parts  and  the  clerks  of  the  various  Trial  and  Special 
Terms  shall  each  day  forward  to  the  crier  said  cards  of  record  of 
attendance. 

The  offices  of  the  clerks  of  the  various  parts  shall  remain  open 
from  nine-thirty  a.  m.  to  five  p.  M. 
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RULES  TO  PROMOTE  THE  EFFICIENT  ADMINISTRATION 
OF  JUSTICE  IN  RELATION  TO  THE  HEARING  AND 
DETERMINATION  OF  QUESTIONS  ARISING  UNDER 
THE  ELECTION  LAW. 

The  justiceB  of  the  Appellate  Division  of  the  Supreme  Court 
in  the  First  Judicial  Department  do  hereby  make  and  establish 
the  following  rules  to  promote  the  efficient  administration  of  jus- 
tice in  relation  to  the  hearing  and  determination  of  any  questions 
arising  imder  the  Election  Law  (chapter  909  of  the  Laws  of  1896, 
and  the  amendments  thereto)  : 

Rule  1.  All  applications  to  the  Supreme  Court  or  a  justice 
thereof  to  review  the  determination  and  acts  of  the  election  offi- 
cers under  section  56  of  the*Election  Law  (chapter  909  of  the 
Laws  of  1896^  as  amended) ;  all  applications  for  a  writ  of  man- 
damus under  section  114  of  the  said  Election  Law,  and  all  other 
applications  to  the  iSuprame  Court  or  a  justice  thereof  under  any 
of  the  other  provisions  of  tlie  said  Election  Law,  shall  be  made 
to  Special  Term,  Part  1  of  the  Supreme  Court  of  the  First  Judi- 
cial District.  The  justice  assign^  to  such  term  may  hear  and 
determine  any  such  proceeding  or  may  assign  any  such  proceed- 
ings to  the  other  parts  of  the  Special  Term  for  hearing  and  deci- 
sion, and  such  application  shall  have  precedence  over  all  other 
business  at  any  part  of  the  Special  Term.  The  final  order  deter- 
mining such  special  proceeding  should  in  each  case  state  the  facts 
found  by  the  Special  Term  upon  which  the  determination  is  made 
and  the  determination  of  the  Court  upon  the  facts  thus  stated. 

Rule  2.  Appeal  from  any  final  order  entered  in  a  proceeding 
specified  in  Rule  1  shall  be  brought  on  for  hearing  at  such  time 
on  such  day  as  the  Appellate  Division  shall  designate  by  an  order 
which  will  be  granted  on  the  application  of  any  party  to  auch  a 
special  proceeding. 
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RULES  OF  PRACTICE  OF  THE  SURROGATES'  COURT,  NEW 

YORK  COUNTY 

RULE  I. 

Papers. —  Each  petition,  decree,  order,  objection,  answer,  affi- 
davit, stipulation  and  other  paper  submitted  to  the  court  shall 
be  indorsed  with  the  title  of  the  proceeding  to  which  it  relates, 
and  a  description  of  the  paper  and  the  name  and  post-office  ad- 
dress of  the  attorney  presenting  it. 

Xo  decree  or  paper  on  file  in  this  court  w^ill  be  intrusted  to  the 
attorneys  or  parties  except  for  the  purpose  of  proper  examination 
in  the  office  where  it  is  deposited,  and  if  any  such  document  or 
paper  shall  be  needed  on  a  hearing  before  any  referee  appointed 
oy  this  court  the  same  shall  be  intrusted  to  a  clerk  or  messenger 
of  thia  court  and  delivered  to  the  referee,  who  shall  execute  a 
receipt  therefor. 

Xo  paper  will  be  received  for  consideration  by  the  surrogate, 
or  for  filing  in  his  office,  unless  it  is  of  the  weight  prescribed 
by  Rule  XIX,  General  Rules  of  Practice,  or  unless  it  U  written 
or  printed  in  black  characters  and  conforms  in  all  other  respects, 
so  far  as  practicable,  to  the  requirements  of  said  rule. 

Xo  paper  will  be  received  by  the  clerk  of  the  court  after  argu- 
ment or  submission  of  a  matter  subsequent  to  the  date  fixed  by 
the  surrogate  for  the  receipt  of  the  same,  and  no  such  paper 
shall  be  received  unless  a  copy  has  been  served  upon  the  at- 
torney or  attorneys  for  the  other  party  or  parties  who  have 
appeared  in  the  proceeding. 

RULE  n. 

Motion  calendar. —  A  motion  calendar  will  be  called  on  Tues^ 
day  and  Friday  of  each  week  at  10:30  o'clock  a.  m.,  except  that 
during  the  month  of  July  there  will  be  a  calendar  on  Tuesdays 
only,  and  from  the  last  Tuesday  4n  July  until  the  first  Tuesday 
after  the  l&th  of  September  there  will  be  no  calendar. 

RULE  UL 

When  motion  or  proceeding  may  be  entered  on  calendar; 
adjournment  of  motion.^- To  entitle  a  motion  or  proceeding  to 
be  placed  upon  the  Motion  Calendar  proof  of  service  of  all  orders, 
citations  and  other  papers  on  which  the  motion  or  application  is 
made  shall  be  furnished  to  the  Clerk  of  the  court  at  or  before 
one  o'clock  on  the  day  preceding  the  motion  day.  Except  where 
a  written  stipulation  of  all  the  parties  to  the  proceeding  has  been 
filed  with  the  clerk  of  the  court,  a  motion  shall  be  adjourned 
only  upon  the  return  day  thereof,  upon  showing  legal  grounds 
therefor  to  the  satisfaction  of  the  surrogate. 

Proceedings  or  motions  which  have  been  marked  "  reserved 
generally'*  may  be  restored  to  the  calendar  upon  two  days' 
notice  to  all  parties  who  have  appeared  in  the  proceeding. 


RULES  OP  PRACTICE 

RULE  IV. 

Probate;  will  and  copy  to  be  filed.-f- ihe  will,  if  not  lost  or 
destroyed,  shall  be  tiled  with  the  petition  for  probate,  unless, 
upon  good  cause  shown  by  affidavit,  the  surrogate  dispenses 
therewith,  in  which  case  the  will  must  be  filed  at  least  two  days 
before  the  return  day  of  the  citation. 

In  all  cases  a  copy  of  the  will  must  be  filed  with  the  petition. 
With  such  copy  there  must  also  be  filed  an  aflldavit  of  two  adult 
persons  that  they  have  compared  the  copy  with  the  original  will 
and  that  the  copy  is  a  true  and  correct  one. 

RULE  V. 

In  probate  proceedings  when  all  parties  in  interest  have  waived 
the  service  of  citation,  notice  of  at  least  two  days  must  be  £^iven 
to  the  probate  clerk  before  the  testimony  of  the  subscribing  wit- 
nesses will  be  taken. 

RULE  VL 

Contested  probates. —  A  copy  of  any  objections  filed  to  the 
probate  of  a  last  will  and  testament  sliall  Jm)  served  upon  the 
proponent  or  his  attorney  in  case  the  proponent  shall  have 
appeared  by  attorney. 

In  a  contested  probate  proceeding  notice  of  trial  shall  be  servv^i 
and  a  note  of  issue  filed  as  prescribed  by  section  977  of  the  Code 
of  Civil  Procedure. 

In  cases  of  contests  in  probate  proceedings,  where  a  notice  of 
objection  filed  is  required  by  section  2618,  Code  of  Civil  Procedure, 
and  within  five  davs  after  objections  to  the  probate  are  Hied, 
the  proponent  shall  present  a  verified  petition  for  and  procure 
and  enter  an  order  directing  such  notice.  If  the  proponent  fails 
to  present  such  petition  and  fails  to  prcK^ure  and  enter  such  order 
within  five  days  after  objections  are  filed,  any  other  party  to  the 
proceeding  may  present  such  petition  and  order. 

RULE  vn. 

Jury  trials  of  probate  cases. —  Within  five  days  after  a  jury 
trial  is  demanded  in  the  objections  filed  to  the  probate  of  a  will 
the  party  making  the  demand  shall  present  on  two  days'  notice 
of  settlement  to  the  attorneys  of  all  parties  who  have  appeared 
by  attorney  a  proposed  order  directing  such  trial  by  jury.  Such 
order  .shall  state  plainly  and  concisely  the  controverted  questions 
of  fact  to  be  tried  by  jury.  If  a  party  demanding  a  trial  by  jury 
fails  to  serve  and  present  a  proposed  order  as  aforesaid,  such 
order  may  thereafter  be  presented  by  any  party  to  the  proceeding. 

RULE  VIIL 

Accountings. —  When  a  petition  for  a  voluntary  account  is 
presented  the  account  to  which  it  relates  must  be  filed  there- 
with. I'pon  an  accounting  of  any  executor,  administrator  c.  t.  a. 
or  testamentary  trustee  a  copy  of  the  will  must  be  filed  with 
the  petition  and  account. 
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RULE  IX. 

Contested  accottiitiiigs.— On  an  accounting  by  an  executor, 
administrator,  guardian  or  trustee  any  party  interested  or  a 
creditor  desiring  to  contest  the  account  shall  file  specific  objec- 
tions thereto  and  shall  serve  a  copy  thereof  on  the  accounting 
party  or  upon  his  attorney  in  case  he  shall  have  appeared  by 
attorney  within  eight  days  after  the  filing  of  the  account,  where 
the  accounting  is  a  compulsory  one,  and  within  eight  day^s  after 
the  return  of  the  citation  or  within  eight  days  after  the  proceed- 
ing is  marked  for  decree  where  the  accounting  is  a  voluntary  one, 
or  within  such  further  or  other  time  in  either  case  as  shall  be 
allowed  by  the  surrogate.  A  special  guardian  in  an  accounting 
proceeding  shall  file  his  report  or  objections  within  eight  days 
after  hi^  appointment,  unless  for  cause  shown  his  time  to  file 
auch  report  or  objections  be  extended  by  the  surrogate. 

The  contest  of  the  account  shall  be  confined  to  the  itema  or  mat- 
ter objected  to* 

RULE  X. 

Affidavit  of  regularity. —  With  every  proposed  decree  on  an 
accounting  there  must  be  submitted  an  affidavit  of  regularity 
aetting  forth  the  necessary  jurisdictional  facts. 

RULE  n. 

Entry  of  decrees  against  infants  in  acconntings. —  In  any  pro- 
feeding  for  a  judicial  settlement  of  an  account,  wherein  a  special 
^tuardian  shall  be  appointed  or  a  general  guardian  shall  appear 
to  protect  the  interests  of  an  infant  party  to  such  accounting, 
no  decree  shall  be  entered  upon-  default  against  such  infant,  but 
such  decree  shall  be  so  entered  only  on  the  written  report  of 
the  guardian  appearing  for  such  infant  that  he  has  carefully 
examined  the  account  and  finds  it  correct,  and  upon  two  days' 
notice  to  the  guardian  of  the  settlement  thereof. 

RULE  XII. 

Administration. —  Upon  an  application  for  IHters  of  adminis- 
tration where  it  appears  that  the  intestate  was  at  the  time  of  his 
death  the  subject  of  a  foreign  power,  notice  of  the  application 
shall  be  given  to  the  consul  or  consular  representative  of  such 
foreign  pOMer. 

RULE  xin. 

Guardianship. —  A  petition  for  the  application  by  a  guardian 
for  an  infantas  property,  or  any  portion  thereof,  to  the  support, 
maintenance  and  education  of  the  infant,  shall  show  the  terms 
of  any  previous  order  for  the  application  of  any  portion  of  the 
infant's  property. 

When  the  application  is  made  by  a  person  other  than  the 
guardian  of  the  property  or  a  parent  of  the  infant,  the  duly 
acknowledged  consent  of  such  guardian  or  parent  shall  be  an- 
nexed to  the  petition,  or  the  application  must  be  made  on  notice 
to  such  guardian  or  parent. 
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RULE  XIV. 

A  respondent  who  files  an  answer  or  objection  shall  file  there- 
with a  notice  of  appearance. 

« 

RULE  XV. 

Appearance  of  a  general  guardian  or  committee. —  Where  an 
infant  appears  by  his  general  guardian  or  where  a  lunatic,  idiot 
or  habitual  drimkard  appears  by  his  committee  the  general 
guardian  or  the  committee  shall  show  that  such  general  guardian 
or  such  committee  is  competent  to  protect  the  rights  of  the 
infant  or  incompetent  and  has  no  interest  adverse  to  that  of  the 
infant  or  incompetent,  and  is  not  connected  in  business  with  the 
attorney  or  counsel  of  or  any  party  to  the  proceeding.  It  must 
appear  whether  or  not  such  general  guardian  or  committee  is 
entitled  to  share  in  the  distribution  of  the  estate  or  fund  in 
which  the  infant  or  incompetent  is  interested,  and  if  the  general 
guardian  or  committee  is  in  any  way  interested  in  the  estate  or 
fund  the  nature  of  such  interest  must  be  disclosed.  Where  a 
general  guardian  appears  for  an  infant,  the  name,  residence  and 
relationship  to  the  infant  of  the  person  with  whom  the  infant 
is  residing  must  be  disclosed,  and.  also  whether  or  not  the  infant 
has  a  parent  living,  and  if  a  parent  is  living,  whether  or  not 
such  parent  has  knowledge  of  and  approves  such  appearance,  and 
such  knowledge  and  approval  should  be  sliown  by  the  affidavit  of 
such  parent.  If  the  infant  has  no  parent  living,  like  knowledge 
and  approval  of  such  appearance  by  the  person  with  whom  the 
infant  resides  must  be  shown  in  like  manner. 

If  the  foregoing  provisions  of  this  rule  are  not  strictly  com- 
plied with,  the  surrogate  will  appoint  a  special  guardian  for  the 
infant  or  incompetent,  as  provided  in  section  2534,  Code  of  Civil 
Procedure,  notwithstanding  the  appearance  by  the  general  guard- 
ian or  committee. 

RULE  XVI. 

Referee's  report. —  A  referee  shall  file  with  his  report  all  the 
testimony  taken  and  all  the  papers  and  exhibits  that  were  before 
him  in  the  proceeding  in  which  the  report  is  filed. 

When  a  referee's  report  has  been  filed  said  report  shall  be 
confirmed  as  of  course  unless  exceptions  thereto  be  filed  by  a 
party  interested  in  the  accounting  or  proceeding  within  ten 
days  after  a  written  notice  of  such  filing  and  a  copy  of  such 
report  shall  have  been  served  upon  the  opposing  party;  and  in 
case  exceptions  shall  be  so  filed,  any  party  may  bring  on  the 
hearing  of  said  exceptions  on  any  stated  motion  day  on  the 
same  notice  that  would  be  required  for  the  hearing  of  a  motion. 

RULE  XVII. 

Justification  of  sureties  to  undertaking  on  appeal — The  re- 
spondent on  any  appeal  frc-m  a  decree  or  order  of  this  court 
may  within  ten  days  after  the  filing  of  the  undertaking  required 
on   such   appeal   serve   upon   the   attorney   for   the  appellant   a 
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written  notice  that  he  excepts  to  the  gufficiency  of  the  sureties 
therein;  whereupon  and  within  ten  days  thereafter  such  sureties, 
or  other  sureties  in  a  new  undertaking  to  the  same  effect,  muet 
justify  before  the  surrogate,  or  a  clerk  designated  for  that  pur- 
pose, on  iiTe  days'  notice  of  such  justification,  to  be  served  upon 
the  respondent's  attorney,  by  each  surety  appearing  in  person 
before  said  surrogate  or  designated  clerk  and  submitting  to  an 
examination,  under  oath,  on  the  part  of  the  appellant,  touching 
his  sufficiency.  If  such  sureties  shall  be  found  sufficient,  said 
surrogate  or  designated  clerk  will  indorse  an  allowance  thereof 
upon  the  undertaking  or  a  copy  thereof,  and  a  notice  of  such 
allowance  shall  be  served  upon  the  attorney  for  the  exceptant; 
and  the  effect  of  any  failure  to  so  justify  and  procure  such 
allowance  shall  be  to  avoid  the  undertaking. 

RULE  XVIII. 
Justification  of  sureties  to  bond  of  executor,  administrator, 
guardian,  etc. —  Principals  and  sureties  upon  bonds  and  under- 
tickings,  if  natural  persons,  must  appear  and  qualify  before  the 
clerk  designated  for  that  purpose  by  the  surrogate.  Whenever 
a  bond  with  sureties  shall  be  filed  by  an  executor,  administrator, 
guardian  or  trustee  any  person  interested  in  the  estate  may  ap- 

Ely  to  the  surrogate  for  an  onler  requiring  the  suroties  in  said 
ond  to  appear  Mfore  him  or  a  clerk  designated  for  that  purpose 
and  submit  to  an  examination  under  oath  as  to  their  sufficiency 
as  such  sureties.  If  it  shall  appear  to  the  satisfaction  of  the 
surrogate  that  such  examination  is  necessary  he  will  make  an 
order  prescribing  the  time  and  place  where  such  examination 
^all  take  place,  a  copy  of  which  order  shall  be  served  upon  such 
executor,  administrator,  guardian  or  trustee  at  least  five  days 
hefore  the  time  fixed  for  such  examination.  If  on  such  examina- 
tion the  surrogate  shall  be  satisfied  of  the  sufficiency  of  such 
surety  he  will  indorse  his  approval  upon  the  bond  or  a  copy 
thereof;  and  in  case  such  surety  on  such  examination  shall  not 
in  the  opinion  of  the  surrogate  be  sufficient  the  surrogate  will 
make  an  order  requiring  the  substitution  of  new  sureties  within 
five  days  after  the  service  of  a  copy  of  said  order  upon  the 
executor,  administrator,  guardian  or  other  trustee,  or  his  at- 
torney, if  he  shall  have  appeared  by  attorney  on  such  examination. 

RULE  XIX. 
Hotice  of  settlement  of  orders  and  decrees  in  litigated  motions. 
—  Two  days'  notice  of  the  settlement  of  an  order  on  a  litigated 
motion  or  of  a  decree  or  decision  shall  be  given  in  writing  to  all 
the  parties  who  have  appeared  and  to  any  special  guardian  in  the 
proceeding  in  which  such  order,  decree  or  decision  is  to  be  made. 

RULE  XX. 
Costs  and  allowances.— Whenever  a  party  to  a  decree  shall 
deem  himself  entitled  to  costs  the  matter  will  l>e  considered  and 
determined  by  the  surrogate  on  two  days'  notice  of  adjustment. 
With  said  notice  shall  be  served  a  statement  showing  the  items 
of  costs  and  disbttrsements  to  which  the  party  may  deem  himself 
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entitled,  whioh  dtsbursementa  shall  be  duly  yerified  both  as  to 
their  amount  and  necessity.  The  disbursements  for  referee's  and 
stenographer's  fees  must  be  sustained  by  affidavits  or  detailed 
proof. 

At  the  same  time  and  on  like  notice  the  surrogate  will  pass 
upon  any  application  for  an  additional  allowance.  Such  appli- 
cation must  be  accompanied  by  an  affidavit  setting  forth  the 
number  of  days  necessarily  occupied  in  the  hearing  or  trial,  in 
preparing  the  account  for  settlement  and  in  the  preparation  for 
the  trial,  the  time  occupied  on  each  day  in  the  rendition  of  the 
services,  their  nature  and  extent  in  detail,  including  the  services 
necessarily  rendered  or  to  be  rendered  in  the  drawing,  entering 
or  executing  of  the  decree.  In  case  such  trial  shall  have  been 
had  before  a  referee  the  time  necessarily  occupied  in  such  trial 
before  him  may  be  shown  by  a  certificate  of  such  referee. 

RULE  XXI. 
No  petition  for  the  probate  of  a  will  or  for  the  grant  of  let- 
ters of  administration  or  of  guardianship  will  be  entertained 
during  the  pendency  of  a  prior  proceeding  for  the  siune  or  like 
relief  respecting  the  same  estate  or  fund  or  the  estate  or  peraoii 
of  the  same  infant,  except  where  there  is  unusual  delay  in  pros* 
secuting  such  proceeding,  and  then  only  upon  application  to  the 
surrogate,  with  notice  to  the  prior  applicant. 

RULE  XXII. 
Compromise. —  Upon  application  for  leave  to  compromise  it 
should  appear  by  tiie  affidavit  of  the  petitioner's  attorney  that  he 
has  investigated  the  subject  matter  of  the  compromise  or  the 
facts  of  any  alleged  cause  of  action.  If  the  attorney  has  become 
concerned  in  the  application  or  its  subject  matter  at  the  instance 
of  the  party  with  whom  the  compromise  is  proposed,  or  at  the 
instance  of  any*  representative  of  such  party,  that  fact  must  be 
disclosed. 

RULE  xxin. 

Transfer  tax  proceeding. —  Upon  the  filing  of  the  appraiser's 
report  in  a  transfer  tax  proceeding  the  surrogate  will  enter  the 
order  (upon  the  submission  thereof)  determining  the  value  of 
the  property  and  the  amount  of  tax.  The  matter  will  not  appear 
on  the  calendar  at  this  stage,  nor  will  the  court  then  consider 
objections  to  the  report. 

A  party  having  objections  to  the  report,  or  the  order  entered 
thereupon,  may,  within  sixty  days,  file  a  notice  of  appeal,  which 
must  specify  the  grounds  of  objection.  Upon  filing  said  notice 
of  appeal  with  the  clerk  of  the  court,  together  with  proof  of 
service  of  said  notice  upon  all  parties  that  appeared  before  the 
appraiser,  the  proceeding  will  be  placed  upon  the  calendar'  for 
the  next  regular  motion  day  without  further  notice. 

Upon  the  return  of  the  appraiser's  notice  of  time  and  place 
of  appraisal  a  special  guardian  will  be  appointed  to  protect  the 
interests  of  infants  if  it  appears  that  tlieir  rights  are  involved 
and  they  are  not  otherwise  adequately  represented* 
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RULES  OF  PRACTICE  IN  THE  SURROGATE'S  COUR?, 

KINGS  COUNTY. 

RULE  I. 

The  Surrogate's  Court  is  open  for  the  transaction  of  businees 
OD  every  secular  day  as  follows:  From  September  1  to  June  30, 
from  9  A.  M.  to  4  F.  m.,  except  on  Saturday;  from  July  1  to 
.'\ugu8t  31,  from  9  a.  h.  to  2  p.  M.,  except  on  Saturday;  on  Satur- 
duv,  from  9  A.  M.  to  12  H. 

RULE  n. 

Every  paper  to  be  used  in  the  Court  shall  be  endorsed  with 
the  title  of  the  proceeding  to  which  it  relates,  a  description  of 
the  paper  and  the  name  and  post-office  address  of  the  attorney 
presenting  it. 

RULE  in. 

Every  petition  received  in  tlie  office  of  the  Court,  unless  an 
order  to  the  contrary  shall  be  endorsed  thereon,  shall  be  forth- 
with marked  with  the  date  of  its  receipt  and  placed  in  a  reposi- 
tory suitably  labelled  and  displayed.  Until  disposed  of  by  the 
Court  such  petition  shall  there  remain,  open  to  the  inspection  of 
the  public,  except  when  removed  for  proper  examination. 

RULE  IV. 

Xo  paper  in  the  office  of  the  Court  will  be  intrusted  to  any 
attorney,  party  or  other  person  except  for  proper  examination 
thereol  in  the  said  office. 

If  any  referee  appointed  by  this  Court  shall  request  the  de- 
livery to  him  of  any  such  paper  for  use  before  him,  the  same 
shall  be  deliverd  to  him  upon  hie  execution  of  a  receipt  therefor 
and  by  a  clerk  or  messenger  of  the  court. 

RULE  V; 

In  a  proceeding  for  the  probate  of  a  will,  not  lost  or  destroyed, 
a  copy  of  the  will  shall  be  filed  with  the  petition  and  on  or 
before  the  return  of  the  citation  the  original  will  siiall  be  filed 

RULE  VI. 

Where  two  or  more  instruments  are  offered  for  probate,  cita- 
tion shall  issue  to  each  legatee,  devisee  or  other  beneficiary  in 
being  named  or  indicated  in  any  one  of  such  instruments,  if 
any  other  of  such  instruments  purporting  to  have  been  made 
after  the  instrument  in  which  he  is  so  named  or  indicated  cer- 
tain s  provisions  which  might  adversely  affect  his  interest. 

RULE  VII. 

Upon  application  for  letters  of  administration,  where  it  ap- 
pears that  an  intestate  was  nt  death  the  subject  of  a  foreij?n 
power  whose  Consul  is  entitled  by  treaty  to  tlie  right  of  admia- 
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istration  or  intervention,  notice  of  the  application  shall  be  given 
to  the  Consul  whose  right  is  concerned. 

RULE  VIIL 

Xo  petition  for  the  probate  of  a  will,  or  for  the  grant  of 
letters  of  administration  or  of  guardianship  will  be  entertained 
during  the  pendency  of  a  prior  proceeding  for  the  same. or  like 
relief  respecting  the  same  estate  or  the  same  infant. 

RULE  IX. 

'  On  an  accounting  by  an  executor,  testamentary  trustee  or  ad- 
ministrator with  the  will  annexed,  a  copy  of  the  will  shall  be 
filed  with  the  petition  and  account. 

RULE  X. 

When  an  account  is  filed  for  settlement,  the  accountant  shall 
file  therewith  a  copy  of  any  statement  of  a  claim  which  has  been 
presented  to  him  and  allowed,  and  which  remains  unpaid. 

RULE  XI. 

In  all  proceedings  the  proofs  of  service  of  process  shall  bo 
filed  on  or  before  the  day  preceding  the  return,  and  the  proofs 
of  the  service  of  any  notice  of  motion  or  order  to  show  cause  shall 
be  filed  on  or  before  the  day  preceding  the  day  therein  named  for 
the  hearing  of  a  motion. 

RULE  XII. 

A  respondent  who  files  an  answer  or  objection  shall  file  there- 
with a  notice  of  appearance. 

RULE  XIIL 

If  upon  trial  any  party  shall  offer  in  evidence  a  paper  in  his 
control,  without  having  before  trial  submitted  the  same  to  oppos- 
ing counsel  for  inspection,  Ihe  Court  will  in  a  proper  cas^  place 
the  cause  at  the  foot  of  the  calendar,  or  otherwise  postpone  the 
trial,  in  order  that  all  papers  intended  for  use  on  the  trial,  ex- 
cept such  as  may  be  reasonably  reserved  for  the  examination  or 
contradiction  of  a  witness,  may  be  submitted  to  opposing  counsel 
for  inspection. 

If  any  party  shall  offer  in  evidence  any  paper  in  his  control 
without  having  previously  submitted  the  same  to  opposing  counsel 
for  inspection,  or  if  any  party  shall  vexatiously  question  the 
authenticity  of  any  paper  which  has  been  submitted  to  his  counsel 
for  inspection,  the  failure  so  to  submit  the  paper  or  the  making 
of  such  question  will  1)e  regarded  by  the  Court  in  the  adjustment 
of  costs  or  the  consideration  of  any  matter  of  discretion. 

RULE  XIV. 

At  the  opening  of  the  trial  of  a  proceeding  for  accounting  the 
accountant  shall  present  to  the  Court  a  statement  in  writing  of 
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the  items  for  which  no  voucher  is  filed,  the  items  as  to  which 
he  holds  the  affirmative,  the  objections  which  he  concedes  to  be 
well  taken  and  the  modifications  of  the  account  to  which  the 
parties  consent;  and  the  objectant  shall  present  to  the  Court  a 
like  statement  of  the  objections  which  he  withdraws. 

RULE  XV. 

Special  guardians  shall  file  their  reports  within  eight  days 
from  the  time  of  their  appointment,  except  where  an  answer  is 
filed  and  an  adjournment  is  had,  or  the  time  to  file  the  report  is 
extended  by  order.  The  report  or  an  accompanying  aflfidavit  must 
state  in  detail  the  work  done  and  the  number  of  days  spent  in 
Its  performance. 

RULE  XVI. 

No  Allowance  will  be  made  to  an  accountant  on  the  settlement 
of  his  account  unless  there  is  contained  in  or  appended  to  his 
bill  of  costs  a  verified  statement  of  the  services  for  which  he 
seeks  allowance. 

Such  statement  shall  show  in  detail  the  number  of  days  upon 
which  services  were  rendered  in  preparing  the  account,  the 
time  occupied  on  each  day  in  such  services  and  the  nature  of 
such  services. 

If  the  accountant  seeks  allowance  for  services  to  be  rendered 
in  drawing,  entering  or  executing  the  decree,  such  statement 
shall  show  the  nature  of  such  services. 

RULE  XVII. 

Two  days'  notice  of  the  settlement  of  any  order  on  a  litigated 
motion  or  of  any  decree  or  decision  in  writing  shall  be  given 
to  all  the  parties  who  have  appeared  in  the  proceeding  in  which 
such  order,  decree  or  decision  is  to  be  made  and  to  any  special 
guardian  appointed  therein. 

.  RULE  XVIII. 

When  a  proposed  order,  decree  or  decision  shall  be  served, 
with  notice  of  settlement  thereof,  the  party  served  shall  not 
submit  any  complete  substitute  therefor,  but  may  submit  pro- 
posed amendments  thereto,  properly  referring  by  page  and 
folio  to  the  portions  of  the  paper  sought  to  be  amended  and 
containing  after  each  amendment  a  statement  of  the  grounds 
therefor. 

RULE  XIX. 

The  Court  will  sit  for  the  disposition  of  litigated  business 
during  the  weeks  commencing  on  the  first,  second  and  third 
Mondays  of  each  month,  except  July,  August  and  September,  and 
during  the  week  commencing  on  the  third  Monday  of  September. 

RULE  XX. 

A  calendar  of  returns  of  process  and  of  motions  will  be  called 
on  each  secular  day  of  the  year  except  Friday  and  Saturday. 
Upon  the  call  of  the  Calendar  on  any  day  not  appointed  for 
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the  disposition  of  litigated  business,  all  cases  in  which  an  issue 
la  joined  and  all  motions  which  are  opposed,  except  such  cases 
or  motions  as  shall  be  submitted  or  specially  set  down  for  early 
hearing  by  order,  shall  be  adjourned  to  a  day  thereafter  appointed 
for  the  disposition  of  litigated  business. 

RULE  XXI. 

A  Calendar  of  cases  in  which  orders  shall  have  been  made 
for  the  trial  of  any  question  before  the  Court  and  a  jnry  will 
be  called  on  the  first  Monday  of  each  month,  except  July,  August 
and  September,  and  on  each  day  thereafter  while  the  Court  shall 
sit  for  the  purpose.  Such  cases,  so  far  as  any  question  therein 
shall  require  trial  by  jury,  will  then  be  tried  in  their  order  unless 
adjournment  is  granted  upon  proof  of  legal  excuse. 

RULE  xxn. 

A  Calendar  of  motions  and  of  cases  to  be  tried  by  the  Court 
without  a  jury  will  be  called  on  the  tliird  Monday  of  September 
and  on  tlie  second  Monday  of  each  other  month,  except  July  and 
August,  and  on  each  day  thereafter  while  the  Court  shall  sit  for 
tlie  purpose.  Such  motions  and  cases  will  then  be  heard  unless 
the  Court  is  occupied  with  the  Calendar  of  Jury  Caaea,  or 
adjournment  is  granted  upon  proof  of  legal  excuse. 

RULE  xxin. 

Where  a  trial  by  jury  has  been  lawfully  demanded,  the  order 
therefor  shall  state  distinctly  and  plainly  each  question  of  fact 
to  be  tried  and  if  the  trial  is  to  be  had  in  the  Surrogate's  Court, 
the  order  shall  set  dow^n  the  trial  for  a  day  therein  appointed. 

Such  order  must  be  submitted  for  settlement  at  the  time  of 
the  demand  for  a  trial  by  jury  or  in  default  thereof  it  may  be 
thereafter  settled  at  the  instance  of  any  party  in  the  aame 
manner  as  if  it  was  an  order  upon  a  litigated  motion. 

RULE  XXIV.    • 

Principals  and  sureties  upon  bonds  and  undertakings,  if 
natural  persons,  must  appear  and  qualify  at  tlie  same  timp  before 
the  Administration  Clerk.  No  bond  for  a  sum  less  than  fitly 
dollars  will  be  approved.  No  bond  given  by  a  surety  company, 
the  penalty  of  which  ia  more  than  two  thousand  dollars,  will  be 
approved  unless  it  shall  be  accompanied  by  the  certificate  of 
the  surety  that  the  principal  has  made  an  agreement  with  it  for 
the  deposit  of  the  moneys  and  other  depositable  assets  of  the 
estate  in  the  manner  declared  to  be  lawful  by  section  813  of  the 
Code  of  Civil  Procedure,  and  that  such  agreement  has  provided 
for  such  deposit  with  one  or  more  depositaries  previously  desig- 
nated in  writing  by  the  Surrogate. 

RULE  XXV. 

A  petition  for  the  application  by  a  guardian  of  an  infant's 
property   or   any   portion    thereof  to   the   support   or   education 
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of    the  infant  aliall  sliow  that  an  annual  accounting  haa  been 
duly  filed  or  that  good  cause  e^sts  for  disregarding  the  omission. 

The  petition  shall  show  the  terms  of  any  previous  order  for 
the  application  of  any  portion  of  the  infant's  property.  The 
order  thereon  shall  state  the  period  during  which  the  application 
of  the  infants'  property  shall  continue  and  if  an  order  for  its 
eontinnance  for  more  than  one  year  is  sotight  the  petition  must 
show  the  circumstances  which  justify  such  order. 

When  the  infant  is  over  fourteen  years  of  age  he  shall  join 
in»  subscribe  and  verify  the  petition/  and  when  the  petition  is 
made  by  a  person  other  than  the  guardian  of  the  property,  a 
eopy^  of  the  petition,  together  with  two  days'  notice  of  the  time 
when  it  will  be  presented  to  the  Court,  shall  be  served  upon 
such  guardian. 

RULE  ZXVI. 

Upon  application  for  leave  to  compromise,  the  petitioner's 
attorney,  if  any,  shall  state  whether  or  not  he  has  become  con- 
cerned in  the  application  or  its  subject  matter  at  the  instance 
of  the  party  with  whom  the  compromise  is  proposed  and  whether 
or  not  he  has  received  or  is  to  receive  compensation  from  such 
party. 
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RULES  OF  tHE  StlRROGATE'S  COURT,  QUEENS  COUHTT. 

RULE  I. 

Business  hours. —  The  Surrogate's  office  is  open  for  the  trans- 
action of  business,  except  on  Sundays,  Saturdays  and  Holidays, 
as  foUows:  From  September  1  to  June  30,  from  9  a.  M.  to  4 
p.  M.;  from  July  1  to  August  31,  from  9A«M.to2p.M.;  on 
Saturdays  from  9  a.  m.  to  12  m. 

RULE  IL 

CAleBdar.<— The  regular  calendar  will  be  called  at  10  a.  m.,  on 
Tuesday  of  each  we^,  except  during  the  months  of  August  and 
September. 

A  calendar  of  cases  in  which  orders  shall  have  been  made  for 
the  trial  of  any  controverted  questions  of  fact  by  the  court,  with 
a  jury,  will  be  called  on  the  last  Tuesday  of  each  month,  except 
July,  August  and  September  and  on  each  day  thereafter  while  the 
court  shall  sit  for  the  purpose.  Such  cases  will  then  be  tried  in 
their  order  unless  adjournments  be  granted  upon  proof  of  legal 
excuse.     (Amended  Feb.  11,  1915.) 

RULE  m. 

Cases  not  answered. —  Cases  appearing  on  the  calendar  and  net 
answered  will  be  marked  adjourned  for  one  week ;  if  not  answered 
on  the  adjourned  day  they  will  be  marked  "  off  calendar  *'  and 
can  then  be  restored  only  upon  two  days'  notice  to,  or  the  written 
consent  of  all  parties. 

RULE  IV. 

Proofs  of  service.— Proof s  of  service  of  citations  or  orders  to 
show  cause  in  all  proceedings  must  be  filed  on  or  before  the  day 
next  preceding  the  return  day  in  order  to  have  the  cases  placed 
on  the  calendar. 

RULE  V. 

Form  of  papers. —  All  petitions,  decrees,  orders,  objections  and 
other  papers  must  be  written  or  printed  in  blsiidc  ink  and  en- 
dorsed with  the  title  of  the  proceeding,  indicating  the  nature  of 
the  application,  and  the  name  and  post  office  address  of  the  at- 
torney. A  proposed  order  must  not  be  attached  to  any  other 
paper. 

All  petitions,  bonds,  proposed  orders  and  other  papers  must  be 
tiled  and  entered  in  the  office  before  being  submitted  to  the 
Surrogate. 

RULE  VI. 

Appearances. —  Parties  to  proceedings  may  appear  personally 
or  by  attorney.  An  attorney  appearing  for  a  party  duly  cited 
must  file  a  written  notice  of  appearance,  and  when  appearing  for 
a  party  not  cited  he  roust,  in  addition  to  the  notice  of  appear- 
ance, file  a  written  authorization  from  such  party,  duly  executed 
and  acknowledged  as  a  deed  to  be  recorded. 
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RULE  vn. 

ObjcctiODt;  trial  ¥y  jiuy.^— Objections  in  probate,  accounting 
or  other  proceedings  must  be  in  writing,  duly  verified,  and  a  copy 
must  be  served  upon  tiie  petitioner,  or  upon  his  attorney,  in  case 
he  haa  appeuvd  oy  attorney. 

Within  five  days  after  a  jiuy  trial  has  been  demanded,  the 
party  making  the  demand  shall  present,  on  two  days'  notice  of 
settlement  to  the  attorneys  of  all  parties  who  have  appeared,  a 
proposed  order  directing  such  trial,  which  order  shall  state  the 
controverted  questions  of  fact  to  be  tried  by  jury.  If  a  party 
demanding  a  trial  by  jury  should  fail  to  serve  and  present  such 
order,  it  may  be  presented  by  any  party  to  the  proceeding. 
(Amended  Feb.  11,  1915.) 

RULE  VIIL 

Stipulations  for  adjournments. —  Stipulations  for  adjournments 
must  be  in  writing,  signed  by  all  parties  who  have  appeared  in 
the  proceeding  and  fikd  on  or  before  the  day  next  preceding  the 
date  set  for  faring. 

RULE  IZ. 

Probate  proceedings. —  In  probate  proceedings  the  original  will 
and  a  sworn  copy  thereof  must  be  filed  with  the  petition,  unless 
upon  good  cause  shown  by  affidavit  the  Surrogate  dispenses  with 
the  filing  of  the  original  will,  in  which  case  it  must  be  filed  at 
least  two  days  before  the  return  day  of  the  citation. 

RULE  X 

Foreign  wills.— All  exemplified  copies  of  foreign  wills  shall 
be  accompanied  by  a  petition  and  an  order  for  recording  the 


RULE  ZI. 

Letten  of  administration. —  No  letters  of  administration  will 
be  issued  while  another  application  for  letters  on  the  same  estate 
is  pending. 

RULE  xn. 

Citixens  of  foreign  countries. —  Upon  application  for  letters  of 
administration,  where  it  appears  that  an  Intestate  was  at  the 
time  of  his  death  the  subject  of  a  foreign  power  whose  Consul  is 
entitled  by  treaty  to  the  right  of  administration  or  intervention, 
notice  of  the  application  shall  be  given  to  the  Consul  whose 
right  ifl  conoemed. 

RULE  XIU. 

Conteat  of  probate  of  wilL — A  party  seeking  to  contest  the 
probate  of  a  last  Will  and  Testament  must  file  ynth  the  Clerk  of 
the  Court,  a  written  and  verified  answer,  containing  a  concise 
statement  of  the  grounds  of  his  objection  to  such  probate,  and 
any  facta  he  may  allege  tending  to  establish  a  want  of  jurisdic- 
tion of  the  Court  to  hear  such  probate.  In  case  such  jurisdiction 
shall  be  denied  or  the  right  of  any  objecting  party  to  appear  and 
ccMttest  ahall  be  questioned,  the  Court  wifl  first  hear  and  pass 
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upon  the  question  of  jurisdiction,  or  the  status  of  the  contestant, 
unless,  for  the  convenience  of  the  parties  9t  the*  Court,  it  shall 
be  ordered  otherwise. 

In  all  cases  of  contests  in  probate  proceedings,  tha  proponanti 
shall,  within  five  days  after  objections  to  the  probate  are  filed, 
present  a  verified  petition  for  and  procure  and  enter  an  order 
directitig  notice  of  the  time  and  place  of  hearing  of  sodi  objec- 
tions to  be  given,  and  prescribing  the  manner  of  giving  audi 
notice,  to  all  persons  in  being  who  would  take  any  interest  in  any 
property  under  the  provisions  of  the  will,  and  to  the  executor  or 
executors,  trustee  or  trustees  named  therein,  if  any,  who  have 
not  appeared  in  the  proceeding,  as  required  by  section  2617  of 
the  Code,  and  such  petition  shall  contain  the  names  and  addresses 
of  such  parties,  and  state  whether  any,  and  which  of  them,  are 
infants  or  of  unsound  mind.  In  case  the  proponents  shall  not 
present  such  petition  and  enter  such  order  within  the  time  afore- 
said,  such  petition  may  be  presented  and  order  entered  by  or  on 
behalf  of  any  party  or  parties  interested  in  the  est&ta 

RULE  XIV. 

Certain  persons  must  be  made  parties  in  probate  proceedings.— 
Whenever  a  party  shall  put  in  issue  on  probate  the  validity,  con- 
struction, or  the  effect  of  any  disposition  of  personal  property 
under  section  2624  of  the  Code,  if  it  shall  appear  that  all  persons 
interested  in  such  construction  are  not  before  the  Court,  the  de- 
termination of  such  question  shall  be  suspended  until  such  per- 
sons shall  be  made  parties;  and  the  executor  named  in  the  will 
shall  not  be  held  to  represent  the  l^atees  therein  for  the  pur- 
pose of  such  construction. 

RULE  XV. 

When  person  not  executor  entitled  to  costs* — Whenever  any 
person  shall  appear  in  support  of.  the  will  propounded  under  sec- 
tion 2617  of  the  Code,  such  person  shall  not  thereby  become  enti- 
tled to  recover  any  costs  on  the  probate  of  said  will  unless  it  shall 
appear  to  the  satisfaction  of  the  Court  that  the  Interest  of  such 
person  was  not  sufficiently  represented  and  prosecuted  by  the 
executor  named  in  the  will  and  his  counsel. 

RULE  XVI. 

Accounting  (petition). —  When  a  petition  for  a  voluntary  ac- 
counting is  presented  the  account  and  vouiehers  fx>  wbkh'it  T^ates 
shall  be  filed  therewith. 

RULE  XVII. 

Statemeht  of  unpaid  claims. —  When  an^  account  Is  filed  for 
settlement,  the  accmmtant  shall  file  therewith  a  copy  of  any 
statement  of  a  claim  which  has  l)oen  presented  to  him  and  al- 
lowed, and  which  remains  \mpaid. 
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Ruirfi  zvm. 

AoeoQnt  (copy  of  will  to  accompany). —  On  an  accounting  by 
an  executor,  t^tamentary  truatee,  or  administrator  with  the  will 
annexeck,  a  ^copy  of  the  will  shall  be  filed  with  the  petition  and 
aooount. 

RULE  XIZ. 

Appofntme&t  of  n^ecial  guardian  for  infant. —  In  the  absence 
of  a  petition  by  nn  infant  over  fourteen  years  Of  age  for  the  ap- 
pointment of  a  special  guardian  in  any  proceeding,  the  Surrogate 
will  appoint  a  special  guardiaa  upcMi  Jub  own  motion.  No  special 
guardian  to  represent  the  interest  of  an  infant  in  any  proceeding 
will  be  appointed  on  the  nomination  of  the  petitioner  or  his  attor- 
ney, otr  upon  the  application  of  a  person  having  an  interest  ad- 
verse to  that  of  the  iniai>t.  To  authorize  the  appointment  of  a 
person  aa  a  special  guardian  on  the  application  of  an  infant  or 
otherwise  in  a  proceeding  in  this  Court,  or  to  entitle  a  general 
guardian  of  sudi  infant  to  appear  for  him  in  such  proceeding, 
it  must  appear  that  such  person,  or  such  general  guardian,  is 
competent  to  protect  the  right  of  the  infant,  and  that  he  has  no 
interest  adverse  to  that  of  the  infant  and  is  not  connected  in  busi- 
ness with  the  attorney  or  counsel  of  any  party  to  the  proceeding. 
Whenever  an  infant  interested  in  any  proceeding  in  said  Surro- 
gate's Court  has  a  general  guardian  no  decree  will  be  entered 
without  appointing  a  special  guardian  to  represent  said  infant's 
interest  therein,  unless  such  general  euardian  shall  file  his  ap- 
pearance in  writing  and  his  affidavit  of  no  adverse  interest,  with 
the  Clerk  of  said  Surrogate's  Court. 

RULE  XX. 

Reports  of  special  guardians. —  Special  guardians  in  account- 
ing proceedings  shall  file  their  reports  within  five  days  from  the 
time  of  their  ap|K>intment,  except  where  objections  are  filed  and 
an  adjournment  is  had,  or  their  time  to  file  report  is  extended  by 
the  Surrogate.  The  report  or  an  accompanying  affidavit  must 
tAMJI»  in  detail  the  w9rk..dQne  and  the  number  of  days  spent  in  its 
performance. 

RULE  XXL 

Bill  of  coats.— *  No  allowance  will  be  made  to  an  accountant 
on  the  judicial  settlement  of  his  account  unless  the  bill  of  costs 
containa  a  detailed  statement  of  the  days  employed  in  connection 
with  the  account,  showing  the  time  occupied  on  each  day  In  the 
rendition  of  the  aerrioes,  and  their  nature  and  extent  in  detail. 

RULE  XXIL 

Notice  of  settlsmcnt  of  decree. —  In  a  proceeding  where  a 
notice  of  appearance  and  demand  has  been  filed^  or  a  special 
guardian  appointed,  two  days'  notice  of  settlement  of  decree  must 
be  giver,  unless  all  parties  who  have  appeared  consent  to  the 
entry  of  the  decree. 
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KULS  zzn-A. 

Filing  receipt  for  payment  of  transfer  tax. —  Where  a  repre- 
sentative of  an  estate  is  required  by  law  to  pay  a  transfer  tax, 
no  decree  judicially  seMling  the  account  of  such  representatiTe 
will  be  entered  in  this  Court  unless  there  has  been  filed  in  my 
office  a  receipt  for  the  payment  of  sudi  tax,  sealed  and  counter- 
signed as  provided  by  section  236  of  the  Tax  Law,  or  it  has  been 
shown  that  the  estate  is  exempt  from  liaxation.  (Added  Feb- 
ruary 18,  1916.)" 

KULS  xxm. 

Hearing  of  disputed  claim. —  Where  the  parties  consent  that 
the  Surrogate  may  hear  and  determine  a  disputed  claim  against 
the  estate  of  a  decedent  upon  the  judicial  settlement  of  the 
account  of  an  executor  or  administrator,  as  provided  by  section 
1822  of  the  Code  of  Civil  Procedure,  the  attention  of  the  Court 
must  be  directed  to  this  fact  on  filing  the  petition  for  accounting 
in  ordep  that  the  matter  may  be  placed  on  the  appropriate 
calendar. 

RULE  XXIV. 
Amendment  of  proposed  decree,  etc — When  a  proposed  order, 
decree  or  decision  shall  be  served,  with  notice  of  settlemoit 
thereof,  the  party  served  «haU  not  submit  any  complete  substi- 
tute therefor,  but!  may  submit  proposed  amendments  thereto, 
properly  referring  by  page  and  folio  to  the  portions  of  the  paper 
sought  to  be  amended  and  containing  after  each  amendment  a 
statement  of  the  grounds  therefor. 

RULE  ZXV. 

Papers  not  to  be  removed  from  office. —  No  record  or  paper 
on  file  in  this  Court  will  be  intrusted  to  the  custody  of  the  attor- 
neys or  parties,  except  for  the  purpose  of  proper  examination,  in 
the  office  where  it  is  deposited;  and  if  any  such  document  or 
paper  shall  be  needed  before  any  Referee  appointed  by  this  Court, 
the  same  shall  be  entrusted  to  a  clerk  or  messenger  of  this  Court 
and  delivered  to  the  Referee,  who  shall  execttie  a  reoeipt  therefor, 
and  for  its  redelivery. 

RULE  ZXVL 

AUowance  for  support  of  infants. — No  allowance  will  be  made 
to  infants  for  support  or  education  under  section  2846,  Code  of 
Civil  Procedure,  unless  the  petition  shows  that  an  annual  ac- 
counting has  been  properly  filed  or  good  cause  is  therein  shown 
why  it  has  not  been  filed.  The  petition  shall  show  also  the  terms 
of  any  previous  order  in  the  same  estate,  or,  if  none  has  been 
made,  that  fact  shall  be  stated.  Except  in  exceptional  cases,  an 
allowance  will  be  made  for  the  period  of  one  year  onlv,  and  the 
order  must  so  provide.  \\Tiere  the  infant  is  over  fourteen  years 
of  age,  he  shall  join  in  the  petition;  and  when  application  is 
made  by  any  person  other  than  the  guardian  of  the  property  it 
shall  be  made  on  at  least  two  days'  notice  to  such  guardutn. 
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SULS  ZXVIL 

Motions  for  reargmnent^ — All  motions  for  reargnment  mnst  be 
submitted  on  papers,  showing  clearly  that  some  question  decisive 
of  the  case,  and  which  was  presented  by  counsel  upon  the  argu- 
ment, has  been  overlooked  by  the  Court;  or  that  the  decision  is 
inconsistent  with  some  statute,  or  with  a  oontroUinff  decision  to 
which,  through  the  neglect  or  inadvertence  of  connsS,  the  atten- 
tion of  the  (>>urt  was  not  drawn. 

SULS  xxym. 

Transfer  tax  proceeding. —  1.  Upon  the  filing  of  the  appraiser's 
report  in  a  transfer  tax  proceeding  the  Surrogate  will  imme- 
diately enter  the  order  determining  the  value  of  the  property  and 
the  amounts  of  tax.  The  matter  will  not  appear  on  the  calendar 
at  this  stage,  nor  will  the  Court  then  consider  objections  to  the 
report. 

2.  A  party  having  objections  to  the  report,  or  the  order  entered 
thereupon,  may,  within  sixty  days,  file  a  notice  of  appeal.  Said 
notice  to  be  served  upon  all  parties  appearing  before  the  ap- 
praiser, and  proof  of  service  must  be  filed  with  the  clerk,  with 
the  notice  of  appeal.  Thereupon  the  proceeding  will  be  placed 
upon  the  calendar  for  the  next  regular  calendar  day.  This  notice 
must  specify  the  grounds  of  objection. 

3.  A  special  guardian  will  be  appointed  'o  protect  the  interests 
of  infants  upon  the  return  of  the  appraiser's  notice,  if  it  ai^ears 
that  their  rights  are  involved  and  they  are  not  otherwise  ade- 
quately represented. 

4.  A  proposed  order  on  a  motion  to  exempt  an  estate  from 
taxation,  must  be  accompanied  by  a  copy  thereof. 

ITT 


^ 


RULES  OF  .PRACTICE. 


RULES  OF  PRACTICE  OF  THE  SURROGATE'S  .COURT, 

BRONX  COUNTY. 

(In  feflfect  January  2,  1915.) 

RULE  L 

FapenL—  iSvery  paper  to  be  used  in  the  Court  shall  be  indmraed 
with  the  title  of  the  proceeding  to  which  it  relates,  a  deacripiioii 
of  the  paper  and  the  name  and  post  office  address  of  the  attorney 
presenting  it. 

No  paper  on  file  shall  be  intrusted  to  any  attorney,  party  or 
other  person  except  for  proper  examination  thereof  in  the  clerk's 
office. 

If  any  referee  appointed  by  this  Court  shall  request  the  delivery 
to  him  of  any  such  paper  for  use  before  him  the  same  shall  be 
delivered  to  him  by  a  messenger  of  the  Court  upon  his  reoeipi 
therefor. 

RULE  IL 

Service  of  prooeM;  proof  of.*^In  all  prooeediaga  the  ptoais  of 
service  of  process,  notices  of  hearing,  notices  of  motion  and 
orders  to  show  cause  shall  be  filed  on  or  before  one  o'clock  of  the 
day  preceding  the  day  therein  named  for  the  return  day  thereof. 

RULE  IIL 

Calendars^ — A  calendar  of  motions  and  of  matters  to  be  tried 
by  the  Court  without  a  jury  will  be  called  at  10  o'dodc  a.  m.  <» 
Monday  and  Wednesday  of  each  week,  except  in  the  month  of 
August. 

A  term  for  the  trial  of  controverted  queetione  of  fact  wiUi  a 
jury,  including  contested  probat^i  in  which  a  jury  trial  of  such 
questions  has  been  ordered,  shall  begin  on  the  first  Monday  of 
February,  April,  June,  October  and  December.  A  calendar  of 
such  contested  matters  will  be  called  on  said  first  Monday  and 
on  each  day  thereafter  while  the  Court  shall  sit  for  the  purpose. 
Such  matters  will  then  be  tried  in  their  order,  unless  adjourn* 
ment  is  granted  upon  proof  of  legal  excuse. 

RULE  IV. 

Probate. —  In  a  proceeding  for  the  probate  of  a  will  not  lost 
or  destroyed,  the  will  and  a  copy  thereof  shall  be  filed  with  the 
petition.  The  correctness  of  said  copy  shall  be  shown  by  the 
affidavit  of  two  persons  of  full  age,  who  shall  have  compared  the 
copy  with  the  original  will. 

When  all  parties  in  interest  have  waived  the  service  of  citation 
all  papers  in  the  matter  must  be  filed  with  the  probate  clerk  at 
least  two  days  before  the  day  fixed  for  the  taking  of  proof. 

RULE  V. 

Administration. —  Upon  an  application  for  letters  of  administra- 
tion, where  it  ap])oar8  that  an  intestate  was  at  the  time  of  death 
the  subject  of  a  foreign  power,  notice  of  the  application  shall  be 
given  to  the  counsel  representing  such  foreign  power. 

1T8 


SURROG ATFtf  COURT,  BRONX  •  COUNTY. 

SULE  VL 

GiuiriijUMliip. — A  petitioii  for  the  application  of  a  guardian  of 
an  infant's  property  or  any  portion  th^eof ,  to  the  support,  main- 
tenance and  education  of  the  infant  shall  show  that  an  annual 
accounting  has  been  duly  filed  or  that  good  cause  exists  for  dis- 
regarding the  omission. 

The  petition  shall  show  the  terms  of  any  previous  order  for  the 
application  of  any  portion  of  the  infant's  property.  And  if  no 
previous  order  has  been  made  that  fact  shall  be  stated.  Wkfn 
the  infant  is  over  fourteen  years  of  age  he  shall  join  in,  subaeribe 
and  verify  the  petition.  When  the  application  is  made  by  a  per* 
flon  other  than  the  guardian  of  the  property  or  a  parent  ol  the 
infant,  the  consent  of  such  guardian  or  parent  shall  be  submittt^ed 
or  the  application  made  on  notice  to  him. 

When  an  infant  over  fourteen  years  rf  age  applies  for  the 
appointment  of  a  special  guardian,  or  where  an  infant  appears 
by  his  general  guardian,  or  where  a  lunatic,  idiot  or  habitual 
drunkard  appears  by  his  committee,  the  general  or  special 
guardian  or  the  committee  shall  show  that  such  general  or 
special  guardian  or  such  committee  is  competent  to  protect  the 
rights  of  the  infant  or  incompetent  and  has  no  interest  adverse 
to  that  of  the  infant  or  incompetent  and  is  not  connected  in 
business  with  any  party  to  the  proceeding  or  the  aMorney  or 
counsel  of  such  party.  It  must  appear  whether  or  not  such 
general  or  special  guardian  or  committee  is  entitled  to  share  in 
the  distribution  of  the  estate  or  fund  in  which  the  infant  or 
incompetent  is  interested,  and  if  the  general  or  special  guardian 
or  committee  is  in  any  way  interested  in  the  estate  or  fund,  the 
nature  of  such  interest'  must  be  disclosed. 

No  party  to  a  proceeding  will  be  appointed  special  guardian 
of  any  oth*er  party  thereto.  The  petition  for  the  appointment  ol 
such  special  guardian  as  well  as  the  appearance  filed  by  a  general 
guardian  of  the  infant  must  in  every  instfance  disclose  the  name, 
residence  and  relationship  to  the  infant  of  the  person  with  whom 
the  infant  is  residing  and  whether  or  not  said  infant  has  a  parent 
living.  If  a  parent  is  living,  it  must  be  shown  by  t!he  amdavit 
of  the  parent  whether  or  not  such  parent  has  knowledge  of  and 
approves  such  application  or  appearance.  In  case  the  parent 
has  an  interest  adverse  to  the  infant,  the  petition  on  the  applica- 
tion for  the  appointment  of  such  special  guardian  must  be  accom- 
panied by  the  affidavit  of  the  parent,  showing  in  addition  to 
such  knowledge  aforesaid  i^at  such  parent  has  not  influenced  the 
infant  in  the  choice  of  the  special  guardian. 

If  the  foregoing  provisions  of  this,  rule  are  not  strictly  com- 
plied with  the  Surrol^ate  will,  on  his  own  motion,  appoint  a 
special  guardian  for  such  Infant  or  incompetent,  as  provided  in 
section  2534,  C  C.  P.,  notwitJhstanding  the  application  of  such 
infant  or  the  appearance  by  the  general  guardian  or  committee. 

RULE  vn. 

Aocoonting. —  On  an  accounting  by  an  executor,  testamentary 
trustee  or  adminif;trator  with  the  will  annexed,  a  sworn  copy  of 
the  a-ill  shall  be  filed  with  the  petition  and  account. 
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When  an  account  is  filed  for  settlement,  the  aooountant  shall 
file  therewith  a  copy  of  any  statement  of  a  claim  which  has  been 
presented  to  him  and  allowed,  and  which  remains  unpaid. 

RULE  ym. 

Before  evidence  is  taken  on  a  contested  accounting  the  account- 
ant shaU  present  to  the.  Court  a  statement  in  writing  of  the  items 
for  which  no  Toucher  is  filed,  the  items  as  to  which  he  holds  the 
affirmative,  the  objections  which  he  concedes  ty>  be  well  taken  and 
the  modifications  of  the  account  to  which  the  parties  consent; 
and  the  objectant  shall  present  to  the  court  a  luce  statement  of 
the  objections  which  he  withdraws. 

RULE  IX. 

Upon  a  eontested  accounting  any  party  interested,  or  a  contest- 
ing creditor,  ^all  serve  a  copy  of  his  objections  upon  the  account- 
ing party,  or  upon  his  attorney  in  case  he  shall  have  appeared 
by  attorney,  within  eight  days  after  the  filing  of  the  account  in 
the  office  of  the  clerk  of  the  court,  where  the  accounting  is  a  com- 
pulsory one;  and  within  eight  days  after  the  return  of  the  cita- 
tion, where  the  accounting  is  a  voluntarv  one;  'or  within  such 
further  or  other  time  in  either  case  as  shall  be  allowed  by  the 
Surrogate.  The  contest  shall  be  confined  to  the  items  or  matters 
BO  objected  to.  If  it  shall  appear  to  the  -satisfaction  of  the  court, 
by  affidavit  or  petition,  that  an  examination  of  the  accounting 
party  will  be  necessary  to  enable  the  contesting  party  to  inter- 
pose his  objeciions,  such  examination  may  be  ordered  by  the 
court. 

RULE  X. 

In  a  proceeding  for  a  judicial  settlement  of  an  account,  wherein 
a  special  guardian  ^all  be  appointed  to  protect  the  interests  of 
an  infant  party,  no  decree  will  be  entered  on  default  against  sueh 
infant,  but  such  decree  shall  be  so  entered  only  on  the  written 
report  of  the  i^uardian  appearing  for  such  infant  to  the  eflTeet 
that  he  has  carefully  examined  the  account  and  finds  it  correct 
and  upon  two  days'  notice  of  the  settlement  thereof  to  the 
guardian. 

RULE  XI. 

With  every  proposed  decree  on  an  accounting  there  must  be 
submitted  an  affidavit  of  regularity,  setting  forth  the  necessary 
jurisdictional  facts.  A  copy  of  the  form  of  the  affidavit  required 
will  be  furnished  by  the  clerk  of  the  court. 

RULE  XIL 
Trials.— When  on  a  contested  probate  the  objections  contain 
a  demand  for  a  trial  of  controverted  questions  of  fact  with  a  jury 
and  when  in  any  other  proceeding  such  trial  is  demanded,  the 
party  making  such  demand  shall  pay  a  jury  fee  of  three  dollars 
at  the  time  of  the  demand  and  shall,  within  two  days  thereafter 
serve  on  the  opposing  party  or  parties,  with  a  two  daya'  notice 
of  settlement,  a  proposed  order  which  in  addition  to  directing 
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•och  trial  with  a  jury  shall  also  Btate  the  questions  of  fact  which 
be  deems  controverted  and  desires  tried  with  a  jury.  And  in  de- 
fault of  the  servioe  of  such  order  any  opposing  party  may  within 
three  days  after  such  demand  is  filed  serve  such  proposed  order 
stating  the  questions  of  fact  if  any  which  he  deems  controverted 
and  desires  tried  with  a  jury  with  like  notice  of  settlement. 

SUL£  xin. 

Notice  of  trial  of  such  controverted  questions  of  fact  must  be 
served  at  least  fourteen  days  before  the  ftrst  day  of  the  term  at 
which  the  trial  is  to  be  had,  and  a  note  of  Issue  stating  in  addi- 
tion to  the  usual  requirements  the  date  of  entry  of  the  order 
directing  the  controverted  questions  of  fact  to  be  tried  with  a 
jury,  must  be  filed  at  least  twelve  days  before  the  first  day  of 
such  term.  -Where  a  party  has  served  a  notice  of  trial  and  filed 
a  note  of-  issue,  for  a  term  at  which  the  matter  is  not  tried,  it  is 
not  necessary  for  him  to  serve  a  new  notice  of  trial,  or  file  a  new 
note  of  issue,  for  a  succeeding  term;  and  the  matter  will  remain 
on  the  calendar  until  it  is  disposed  of. 

A  Petition  for  an  Order  for  Notice  of  hearing  under  section 
2618  of  the  Code  of  Civil  Procedure  shall  in  all  cases  where  such 
Notice  is  required  be  presented  by  the  proponent  within  five  days 
after  the  filmg  of  the  objections  and  on  his  failure  so  to  do  any 
contestant  may  present  such  petition. 

Notices  of  Hearing  of  objections  on  contested  probates  where 
a  jury  trial  has  been  demanded,  as  required  bv  section  2618  of  the 
Code  of  Civil  Procedure,  shall  specify  as  the  day  of  trial  the  same 
date  specified  in  the  Notice  of  Trial. 

KULB  ZIV. 

If  upon  a  trial  an^  partv  shall  offer  in  evidence  a  paper  in  his 
eontrol,  without  havmg  before  trial  submitted  the  same  to  oppos- 
ing counsel  for  inspection,  the  court  may  place  the  matter  at  the 
foot  of  the  calendar  or  otherwise  postpone  the  trial,  in  order  that 
all  papers  intended  for  use  on  the  trial,  except  such  as  may  be 
reasonably  reserved  for  the  examination  or  contradiction  of  a 
witness,  may  be  submitted  to  opposing  counsel  for  inspection. 

KULB  ZV. 

fieports  of  referees.— When  a  referee's  report  is  filed  with  tae 
testimony,  said  report  shall  be  confirmed  as  of  course,  unless  ex- 
ceptions thereto  are,  filed  by  any  party  interested  within  eight 
days  after  a  written  notice  of  such  filing  and  a  copy  of  such  re- 
port has  'been  served  upon  the  opposing  party ;  and  in  case  excep- 
tions are  filed,  any  party  may  bring  on  the  hearing  of  the  same 
on  any  stated  motion  &y  on  eight  days'  notice. 

RULE  ZVI. 

Ordcra,  itemtB  and  settlement  thereof. —  Two  days'  notice  of 
the  settlement  of  an  order  on  a  litigated  motion  or  of  a  decree  or 
decision  shall  be  given  in  writing  to  all  the  parties  who  have 
appeared  by  attorney  in  the  proceeding  in  which  such  order,  de- 
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cree  or   decision   is  to  be  made  and  to  any  special   guardiu 
appointed  therein. 

When  a  proposed  order,  decree  or  decision  is  served,  with  no- 
tice of  settlement  thereof,  the  party  served  shall  not  submit  say 
complete  substitute  therefor,  but  may  submit  pn>poBed  amend- 
ments thereto,  properlv  referring  by  page  and  folio  to  the  papen 
sought  to  be  amended  and  containing  after  each  amendment  s 
statement  of  the  grounds  therefor. 

RULE  xvn. 

Miscellaneous.^ —  No  petition  for  the  probate  of  a  will  or  for  the 
grant  of  letters  of  administration  or  of  guardianship,  or  for  the 
appointment  of  a  testamentary  trustee  will  be  enter tsaned  during 
the  pendency  of  a  prior  proceeding  for  the  same  or  like  relief, 
respecting  the  same  estate  or  fund,  or  the  estate  or  person  of  the 
same  infant. 

RULE  ZVIIL 

A  respondent  who  flies  an  answer  or  objection  shall  file  there- 
with a  notice  of  appearance. 

RULE  XIX. 

Special  guardians  shall  file  their  reports  within  eight  ds}B 
from  the  time  of  their  appointment,  except  where  an  ansu'er  is 
filed  and  an  adjournment  is  had  or  the  time  to  file  the  report  if 
extended  by  order.  Where  a  contest  has  taken  place  he  shall  file 
an  affidavit  stating  in  detail  the  work  done  by  bim  and  the  num- 
ber of  days  spent  in  its  performance. 

RULE  XX. 

Costs. —  No  costs  will  be  allowed  to  the  petitioner  who  takes 
proceedings  to  compel  the  filing  of  an  inventory  by  an  executor 
or  administrator,  unless  such  executor  or  administrator  shall 
have  unreasonably  delayed  to  make  and  file  such  inventory  after 
having  been  duly  requested  to  do  so  by  or  in  behalf  of  the 
petitioner. 

Whenever  a  party  to  a  decree  shall  deem  himself  entitled  to 
costs,  the  application  will  be  considered  and  determined  by  the 
Surrogate  on  two  days'  notice  of  adjustment.  With  said  notice 
shall  be  served  a  statement  showing  the  items  of  .costs  and  .dis- 
bursements to  which  the  party  may  deem  himself  entitled,  which 
disbursements  shall  be  duly  verified,  both  aa  to  their  amount  and 
necessity.  The  disbursements  for  referee  and  stenographer's  fees 
must  be  sustained  by  affidavits  or  detailed  proof. 

At  the  same  time,  and  on  like  notice,  the  Surrogate  will  pass 
upon  any  application  for  an  additional  allowance.  Such  applica- 
tion must  be  accompanied  by  an  affidavit  setting  forth  the  num- 
ber of  days  necessarily  occupied  in  the  hearing  or  trial,  in  pre- 
paring the  account  for  settlement  and  in  the  preparation  for  the 
trial ;  the  time  occupied  on  each  day  in  the  rendition  of  the  serv- 
ices, their  nature  and  extent  in  detail  including  the  drawing, 
entering  or  executing  of  the  decree.    In  case  such  trial  shall  have 
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been  had  before  a  referee,  the  time  necessarily  occupied  before  him 
may  be  shown  by  hifl  certificate. 

RULE  ZXI. 

Compromise. — Upon  application  for  leave  to  compromise  the 
petitioner's  attorney,  -if  any^  shall  state  what  is  tbe  total  amount 
of  compensation  he  ha«  received  or  is  to  receive  from  all  sources; 
the  net  amount  to  be  received  by^the  petitioner  as  a  result  of  the 
settlement ;  whether  or  not  he  has  become  concerned  in  the  appli- 
cation or  its  fimbjeet  loatter  at  the  instance  of  the  party  with 
whom  the  compromise  is  proposed,  and  whether  or  not  he  has 
received  or  is  to  reoeiTe  compensation  from  such  party,  and  the 
amount  thereof,  if  any. 

Notice  of  the  application  must  be  g^veir  to  the  neict  of  Icin  of 
the  decedent  of  fall  age  within  the  state  who  are  entitled  to  share 
in  the  proceeds  of  the  compromise,  or  ihe  consent  of  such  next  of 
kin  mimt  be  submitted  with  the  application. 

RULE  XXIL 

Tmsfer  tax  proceedings. — ^A  special  guardian  will  be  ap- 
pointed to  protect  the  interests  of  infants  upon  the  return  of  the 
appraiser's  notice  of  time  and  place  of  appraisal  if  it  appears 
that  their  ri^ts  are  involved  and  they  are  not  otherwise  ade- 
quately represented. 

Upon  the  filing  of  the  appraiser's  report  in  a  transfer  tax  pro* 
ceeding  the  petitioner  shall  submit  an  order  determining  the 
value  of  the  property  and*  the  amoiint  of  the  tax  in  accordance 
with  the  said  report;  upon  the  failure  of  the  petitioner  so  to  do 
within  Ave  days  after  the  filing  of  the  report  any  other  party  to 
the  proceeding  may  submit  such  order  upon  notice  thereof  to  the 
petitioner.  The  surrogate,  upon  the  presentation  of  su^h  order, 
will  immediately  enter  the  same.  The  matter  will  not  appear 
on  the  calendar  at  this  stage,  nor  will  the  court  then  consider 
objections  to  the  report. 

A  party  havine  objections  to  the  report  or  the  order  entered 
thereupon  may  within  sixty  days  after  the  entry  of  such  order  ftle 
a  notice  of  appeal.  Said  notice  must  specify  the  grounds  of 
QA)jection,  be  served  uj)on  all  parties  appearing  before  the 
appraiser  and  be  filed,  with  proof  of  service,  in  the  office  of  the 
clerk  of  the  court.  Thereupon  the  proceeding  will  be  placed  upon' 
the  calendar  for  a  motion  day*not  less  than  eight  days  after  the 
date  of  the  filing  of  the  notice  of  appeal,  and  may  be  noticed  for 
hearing  on  at  least  eight  days'  notice  thereof. 
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RULES  OF  THE  CITY  COURT  OF  THS  aXY  OF  NEW  TORE. 

In  convention  pursuant  to  section  323  of  the  Code  of  Civil 
Procedure,  Ordered:  that  the  following  rules  be  and  they  axe 
hereby  adopted  as  the  rules  of  practice  for  the  City  Court  of  the 
city  of  New  York,  to  take  effect  January  1,  1012. 

RULEL 

Trial  Temukr- Each  T^ial  Term  shall  bflgin  on  the  lint  Monday 

of  the  month  for  which  it  is  assigned,  and  be  ocmtinued  until  and 
including  the  Friday  preceding  the  first  Monday  of  the  following 
month,  unless  the  Justice  presiding  shall  continue  the  term. 
No  Trial  Term  ahall  'be  held  during  the  months  of  July,  AQgast 
and  September,  except  as  hereinafter  prescribed.  The  Justice 
assigned  to  the  Special  Term  during  the  months  of  July,  August 
acnd  Sepitember,  with  a  jury,  or  without  where  none  is  required 
by  the  parties,  may  try  ''  marine  cases  "  or  any  case  in  which 
the  defendant  may  by  order  of  a  Justice  of  this  court  be  actually 
confined  in  jail  and  unable  to  furnish  bail,  and  when  the  cir- 
cumstances of  the  case  are,  in  the  judgment  of  aaid  Justice,  euch 
as  to  demand  a  speedy  trial  in  furtherance  of  justice,  and  in 
such  cases  the  Justice  assigned  to  the  Special  Term  during  those 
months  may  hold  such  trial  in  that  branch  of  the  court. 
(Amended  November  4,  1914;  Deeewbet  7,  1915,  m  effect 
January  1,  1916.) 

KULB  n. 

Special  calendar  for  short  causes;  for  commercial  causeo^^ 
There  shall  be  a  Special  Calendar  to  be  called  in  Part  I,  Trial 
Term,  for  the  trial  of  actions  placed  thereon,  pursuant  to  the 
following  direction:  The  justice  assigned  to  Part  I,  Trial  Term, 
shall  send  such  causes  as  are  placed  on  this  Special  Oalendar 
to  Part  II,  Trial  Term,  for  trial.  In  case  Part  II  shall  not 
have  business  enough  to  occupy  it  during  court  hours,  causes  from 
the  Regular  Calendar  at  Part  I  shall  be  sent  to  it  for  trial. 
(Amended  April  1,  1915.) 

In  actions  on  contract,  of  replevin,  or  for  conversion,  where  a 
note  of  issue  has  been  filed  and  the  cause  noticed  for  trial, 
cither  party  may  apply  to  the  Special  Term  on  two  days'  notice 
to  the  adverse  party  for  an  order  placing  the  cause  on  the  special 
calendar.  Upon  such  application,  if  it  satisfactorily  appear  by 
affidavit  and  the  pleadings  that  the  trial  of  the  action  will  not 
occupy  more  than  two  hours  and  that  no  good  reason  exists  why 
the  same  should  not  he  promptly  tried,  the  Court  may,  by  order, 
place  the  cause  on  the  special  calendar  for  trial.  The  order 
shall  specify  the  number  of  the  cause  on  the  general  calendar, 
and  a  copy  thereof  must  be  filed  with  the  calendar  clerk.  If 
the  trial  shall  actually  occupy  more  than  two  hours  the  Court 
may  in  its  discretion  send  the  cause  to  the  foot  of  the  general 
calendar. 
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No  action  broaght  for  the  recovery  of  less  than  $250,  which 
could  have  been  brought  in  the  Municipal  Court  of  the  City  of 
New  York,  will  be  advanced  to  the  special  calendar. 

All  actions  hereafter  advanced  to  the  special  calendar  shall 
be  called  and  tried,  or  otherwise  disposed  of,  in  the  order  in 
which  the  same  are  placed  thereon,  unless  postponed  for  legal 
cause,  shown  by  affidavit. 

Special  calendar  for  commercial  causes. —  In  any  action  now 
on  the  General  Calendar,  or  which  may  hereafter  be  placed 
thereon,  wherein  the  plaintiff  seeks  to  recover  a  specific  sum  of 
money  upon  a  bond  or  undertaking  or  other  written  obligation 
or  upon  a  negotiable  instrument  or  for  the  rent  or  hire  of  real 
or  personal  property  or  for  money  had  and  received  or  for 
money  loaned  or  for  goods  sold  and  delivered  or  on  a  guaranty, 
any  party  to  a  cause  may  upon  proof  of  service  of  a  Copy  thereof 
upon  the  attorneys  for  all  parties  who  have  appeared  in  the 
action  file  with  the  calendar  clerk  a  notice  to  the  effect  that 
the  cause  is  one  of  those  enumerated  hereinabove  and  that  the 
same  is  moved  as  a  Commercial  Calendar  cause,  and  thereupon 
the  calendar  clerk  shall  place  the  cause  upon  the  Special  Cal- 
endar for  Commercial  Causes  in  the  order  in  which  such  notices 
are  filed.  Such  calendar  shall  be  called  in  Part  III  and  the 
causes  thereon  tried  and  disposed  of  at  Parts  Til  and  IV.  If  the 
partv  who  has  moved  the  cause  as  a  Commercial  Calehdar  Cause 
shall  not  be  ready  to  proceed  with  the  trial  when  the  cause  is 
called  for  trial,  the  court  in  its  discretion  may  allow  an  adjourn- 
ment or  send  the  cause  to  the  foot  of  the  Trial  Calendar  or  direct 
a  dismissal  or  inquest  or  otherwise  dispose  of  the  same  as  justice 
may  require.  Whenever  there  shall  not  be  sufficient  causes  on 
the*  Calendar  for  Commercial  Causes  to  occupy  the  time  of  the 
courts  held  in  Parts  III  and  IV,  causes  shall  be  sent  to  such 
part  or  parts  for  trial  from  the  Day  Calendlu*  by  the  justice 
holding  Part  I.  (Amended  October  6,  1914,  in  effect  November 
2,  1914.) 

RULE  in. 

Preferred  causes. —  Application  for  a  preference  under  section 
791  of  the  Code  of  Civil  Procedure,  must  be  made  in  Trial  Term, 
Part  I,  and  notice  thereof  served  with  the  notice  of  trial,  agree- 
ably to  section  793. 

RULE  IV. 

Actions  transferred  from  other  Courts. —  In  actions  transferred 
to  this  Court  by  consent,  from  other  Courts  of  record,  the  party 
filing  the  order  of  transfer  shall  file  with  the  clerk  of  this  Court 
engrossed  copies  of  the  summons  and  pleadings  in  such  action; 
and  the  clerk  shall,  on  filing  such  process  and  pleadings,  enter 
said  cause  on  the  trial  calendar. 

RULE  V. 

Pleadingt  furnished  to  Court;  duty  of  attorney.-^ It  shall  be 
the  duty  of  the  attorney,  by  whom  the  copy  of  the  pleadines 
shall  be  furnished,  for  the  use  of  the  Court  on  a  trial,  to  plain^ 
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designate,  on  each  pleading,  the  part  or  parts  thereof  which  are 
claimed  to  be  admitted  or  controverted  by  the  succeeding  pleading. 

RUL£  VI. 

Cases  in  which  a  new  trial  is  ordered  at  Appellate  Court — 

In  lieu  of  the  pleadings,  in  actions  wherein  a  new  trial  is  granted, 
the  party  moving  the  case  for  trial  must  furnish  the  justioe 
with  a  printed  copy  of  the  appeal  book,  and  a  copy  of  the  opinion 
of  the  Appellate  Court  on  whose  order  the  case  is  remanded  for 
the  new  trial. 

RULE  VIL 

Marine  cases.— Marine  cases  must  be  commenced  (under  the 
Code)  by  summons,  and  if  the  plaintiff  applies  for  an  order  of 
arrest  to  accompany  the  sununons,  it  must  be  in  the  form  and  to 
the  effect  required  by  section  3178.  The  pleadings  may  be  oral, 
or  in  writing;  if  oral,  the  clerk  must  enter  the  substance  thereof 
in  the  minutes.  If  a  jury  is  demanded,  the  justice  presiding  at 
Special  Term  ^^.y,  in  his  discretion,  transfer  the  action  to  any 
one  of  the  Trial  xerms;  or  he  may  cause  to  be  impanelled  a  jury 
for. the  purpose,  and  try  the  cause  at  Special  Term;  and  said 
tribunal,  is  hereby  declared  to  be  a  Trial  Term,  for  the  special 
purposes  of  considering  and  determining  such  cases. 

RULE  vin. 

Jurisdiction.— <  Torts  committed  on  board  a  foreign  ship,  on 
the  high  seas,  must  be  considered  as  having  occurred  within  the 
territorial  limits  of  the  foreign  nation  to  which  the  vessel  be- 
longs; and  the  parties  having  the  ship's  equipage,  though  aetuallv 
here,,  are  still  deemed  within  the  foreign  jurisdiction.  In  such 
case»  the  Cpurt^  having  discretion  to  exercise  the  power,  will 
decline  jurisdiction,  unless  it  is  made  to  appear  either:  first,  tliat 
the  1  plaintiff  or  defendant  has  been  regularly  discharged  from  his 
ship  by  competent  authority;  or,  second,  that  either  of  the 
parties  is  a  resident  or  citisscn  of  the  United  States.  In  the 
excepted  cases  only  will  process  be  allowed. 

RULE  IX. 

Special  Term  for  litigated  motions;  when  held. —  There  shall 
be  a  Special  Term  of  this  Court  for  the  hearing  of  litigated 
motions,  to  commence  on  the  first  Monday  of  each  month  and  to 
continue  until  the  Friday  preceding  the  first  Monday  of  the 
succeeding  month,  which  term  shall  be  held  every  day,  exoept 
Saturday,  Sunday  and  legal  holidays.  Court  shall  open  at  10 
o'clock  m  the  morning  and  shall  continue  until  all  busineas 
before  the  court  has  been  disposed  of.  This  Special  Term  shall 
be  known  as  Special  Term,  rart  I.  During  the  months  when 
Trial  Terms  are  not  appointed  the  Justice  assigned  thereto  shall 
also  be  assigned  to  hold  Special  Term,  Part  II.  Demurrers 
shall  be  heard  and  determined  at  Special  Term,  Part  I,  and  may 
be  brought  on  for  hearing  upon  the  usual  notice  of  fmrumeni  and 
the  filing  of  the  note  of  issue  provided  for  in  Rule  £l. 
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special  Term  for  ex  parte  business;  time  of  sessions. —  There 
diall  be  a  special  Term  of  this  Court  for  the  transaction  of  ex 
parte  business,  to  be  held  on  the  first  Monday  of  each  month,  and 
to  continue  to  and  including  the  Saturday  prior  to  the  first  Mon* 
day  of  the  following  month.  Court  shall  open  at  10  o'clock  in 
the  momvig  and  shall  continue  in  session  until  4  o'elodc  in  the 
afternoon,  except  Saturday,  on  which  day  the  Court  may  be 
adjourned  at  12  o'clock  noon,  and  shall  be  open  every  day  in 
the  year  except  Sundays  and  legal  holidays.  This  Special  lerm 
shall  be  known  as  Special  Term,  Part  II.  The  Justice  assigned 
to  Special  Term,  Part  II,  shall  also  attend  to  the  drawing  of 
jurors  tw  the  Trial  Terms  of  the  City  Court. 

Nature  of  motions  and  proceedings  to  be  determined  at  tke 
Special  Term  for  ez  parte  business.*-*  Application  for  all  court 
orders,  ex  parte  or  by  consent,  or  where  notice  is  not  required 
or  has  been  waived,  must  be  made  to  Special  Term,  Part  II.  All 
applications  for  judgment  in  actions  where  the  defendant  has 
failed  to  appear  or  has  waived  notice  of  motion  for  judgment 
or  has  consented  thereto  shall  be  made  to  Special  Term,  Part  II. 
All  orders  for  the  examination  of  parties  or  witnesses  in  sup- 
plementary proeeedingo  or  to  perpetuate  testimony  or  for  the 
examination  of  parties  before  trial  shall  be  made  returnable 
before  the  Justice  assigned  to  hold  Special  Term,  Part  II.  Mo 
ex  parte  order  of  reference  in  supplementary  proceedings  will 
be  made  by  this  Ooort  or  aii(y  justice  thereof. 

RULE  ZI. 

No  extension  of  time  to  answer  for  more  than  two  days  will 
be  granted,  unless  upon  notice  to  plaintifiTa  attorney. 

RULE  ZIL 

The  clerk  assigned  to  Special  Term  for  Litigated  Motions  an4 
Chambers  shall  prepare,  a  motion  calendar  for  each  day  of  the 
term,  other  than  Saturdays,  and  place  thereon  all  causes  in 
which  notes  of  issue  have  been  filed,  not  lat^  than  4  p.  m.  of  the 
day  previous  to  the  return .  day  of  the  motion,  and  furnish  a 
copy  thereof  to  the  New  York  Law  Journal  for  publication.  The 
justice  presiding  at  Special  Term  may  add  to  the  calendar,  on  a 
day  for  which  it  is  nojticedi  any  motion  not  appearing  thereon. 
Motion  must  be  made  returnable  at  10  a.  h.,  at  which  hour  the 
eaksdar  will  be  callsd  and  defaults  noted. 

RtTLEXni 

Orders  in  supplementary  proceedings,  to  punish  a  judgment 
debtor  for  contempt,  shfill  not  be  made  returnable  in  less  than 
three  days  from  the  time  of  service  thereof. 

RULE  XIY. 

Cslesdar  practice;  Xri^l  Calendar;  Day  Calendar;  equity  causes. 
—At  least  eight  days  before  the  first  Monday  of  a  trial  term  or 
Whoever  the  justice  assigned  to  Trial  Term,  Part  I,  shall  direct, 
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the  calendar  clerk  shall  prepare  a  Trial  Calendar  oontaining  ao 
many  of  the  pending  causes  on  the  General  Calendar  as  the 
justice  holding  the  Trial  Term,  Part  I,  ahall  direct,  and  such 
Trial  Calendar  shall  be  posted  in  the  calendar  derk^s  office  aad 
published  in  the  Ifew  York  Law  JounuU  four  days  preceding  tiie 
day  set  for  filing  the  notice  hereinafter  mentioned.  Any  party 
to  a  cause  appearing  on  such  Trial  Calendar  may  serve  notice  on 
the  calendar  clerk  and  on  the  attorneys  for  the  other  parties  to 
the  cause  at  or  before  4  o'clock  on  a  day  to  be  set,  following  not 
less  than  four  days  after  the  first  publication  of  the  calendar 
in  the  Law  Journal,  to  the  effect  that  the  cause  is  to  be  marked 
ready  for  trial,  but  if  no  party  shall  serve  Biach.  notice  the  cause 
shall  be  marked  off  and  restored  to  the  General  Calendar  and 
shall  not  be  again  published  upon  a  Trial  Calendar  until  the  last 
number  of  such  calendar  which  is  marked  ready  shall  have  been 
reached  on  the  Day  Calendar  for  trial.  Causes  anpearing  more 
than  three  times  upon  the  said  Trial  Calendar  shall,  unless  sudi 
notice  is  served,  be  placed  upon  such  future  Trial  Calendar  as 
the  justice  assigned  to  Part  I,  Trial  Term,  may  designate. 
(Paragraph  amended  October  8,  1912,  June  i,  1914,  in  efiTect 
September  1,  1914.) 

Day  Calendar. —  Said  derk  shall  make  up  a  Day  Calendar  for 
each  day  from  the  causes  for  which  a  notice  is  served  as  afore- 
said, upon  which  shall  be  placed  all  such  causes  marked  ready 
from  the  previous  Trial  Calendars  or  remaining  undisposed  of 
from  Trial  Calendars  theretofore  posted  and  published.  Such 
Day  Calendar  -shall  be  called  at  Trial  Term,  Part  I,  of  this  court 
at  9:45  A.  M.  each  day.  Tliree  causes  therefrom  shall  be  assigned 
to  each  of  the  several  trial  parts,  except  Parts  II,  III,  and  IV,  for 
trial.  (Paragraph  amended  June  2,  1914,  in  effect  September  1, 
1914.) 

Equity  causes  for  the  foreclosure  of  mechanic's  liens,  and  in 
the  nature  of  interpleader,  shall  be  placed  upon  the  Equity 
Calendar  upon  five  days'  notice  of  trial  and  upon  filing  a  note  of 
issue  therefdr  with  the  calendar  clerk.  Causes  ehall  be  placed 
on  such  calendar  in  the  order  in  which  notes  of  issue  are  received. 
Such  calendar  shall  be  called  in  Trial  Term,  Part  III,  on  the 
second  Monday  of  each  term  and  the  causes  thereon  shall  be 
assigned  for  trial  during  the  two  latter  weeks  of  the  term  at 
Trial  Term,  Part  IV.  ML  applications  for  postponement  or  delay 
of  the  trial  of  equity  causes  shall  be  governed  by  the  rules 
applicable  to  causes  on  the  Trial  Term  Oalendar.  (Paragraph 
added  June  2,  1914;  and  new  paragraph  substituted  December  7* 
1915,  in  effect  January  1,  1916.) 

When  a  cause  thus  set  down  on  the  Call  Calendar  on  any 
Friday  as  ''ready"  appears  upon  the  Day  Calendar,  it  must  w 
tried  or  go  to  the  foot  of  the  General  Calendar,  unless  it  appears 
by  affidavit  to  the  satisfaction  of  the  justice  calling  the  Day  Cal- 
endar that  the  trial  cannot  with  justice  to  one  of  the  parties 
proceed.    The  court  may  then  by  order  set  the  cause  down  for 
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trial  on  another  day  in  the  term  or  place  the  cause  on  a  subse- 
qnent  Trial  Calendar. 

In  no  event  shall  a  c^use  on  the  Day  Calendar  be  passed  from 
day  to  day  on  accomit  of  the  engagement  of  counsel  for  more 
than  two  days.  Not  more  than  two  causes  shall  be  held  "  ready  " 
on  the  Da^  Calendar  for  one  counsel,  in  addition  to  the  cause  in 
-which  he  is  engaged,  and  in  all  causes  the  counsel  who  is  to  trr 
the  same  must  be  designated,  if  required  by  the  court,  on  the  call 
of  the  day  calendar.  Actions  in  which  new  trials  are  ordered 
will,  upon  application  to  the  Special  Term  for  Litigated  Motions, 
UDon  two  days'  notice,  be  placed  upon  the  Trial  Calendar  without 
filing  a  new  note  of  issue. 

SULE  ZV. 

Miscdlanfloiis;  fees  paid  to  the  derk  not  returnable. —  Fees 
paid  upon  filing  notes  of  issue  are,  so  soon  as  they  reach  the 
handa  of  the  clerk,  in  the  constructive  possession  of  the  city  of 
New  York;  and  it  is  made  the  official  dut^  of  that  clerk  to  pay 
them,  with  other  lawful  fees  collected  by  virtue  of  his  office,  into 
the  city  treasury. 

KULB  XVL 

Spedal  rules  concerning  the  duties  and  obligations  of  the  derk 
of  the  City  Court  of  the  City  of  New  York.—  1.  The  clerk,  on 
fifwmnif^g  office,  shall  make  and  file,  in  duplicate,  his  oath  of 
office,  one  of  which  duplicates  shall  be  filed  in  the  office  of  the 
city  clerk,  and  the  other  in  the  clerk's  office  of  this  Court,  and 
give  a  bond  as  now  prescribed  by  law. 

2.  The  derk,  or,  in  his  absence,  the  deputy,  shall  make  state- 
ments in  writing,  duly  verified  by  his  oath,  of  all  moneys  received 
for  fees  or  otherwise  by  him  as  said  clerk,  and  shall  pay  into  the 
finance  department  of  the  dty  of  New  York  all  such  moneys  so 
received  by  him  for  the  use  of  or  belonging  to  the  city,  as 
reqidred  by  law;  and  these  acts  shall  be  done  once  in  each  and 
every  month,  and  a  duplicate  of  such  statements  in  writing,  also 
duly  verified,  shall  be  at  the  same  time  delivered  to  the  chief 
justice  of  this  Court,  or,  in  his  absence,  to  the  justice  then  pre- 
siding  at  the  Special  Termy  Part  11,  accompanied  by  a  voucher 
from  the  said  finance  department,  showing  that  such  money  has 
bMn  actually  so  paid  over  after  the  auditing  and  approval  of  the 
monthly  statement  by  the  department. 

suLE  xvn. 

CompUhit  dismissed  at  Trial  Term;  restoration. —  Where  a 
complaint  is  dismissed,  or  an  inquest  allowed,  at  a  Trial  Term, 
the  cause  will  not  be  restored  on  consent  of  the  parties;  but  the 
facts  may  be  presented  to  the  justice  presiding  in  the  part  where 
•the  cause  was  disposed  of,  or  at  the  Special  Term,  by  motion  for 
action  thereon. 
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RULS  ZVIIL 

Papers  to  be  filed  must  bear  index  number.—  The  clerk  of  the 
City  Court  of  the  city  of  New  York  is  hereby  authorized  to  in- 
augurate and  maintain  in  his  office  an  alphabetical  index  of  the 
actions  and  special  proceedings  commenced  in  the  City  Court, 
which  shall  be  numbered  consecutively  for  the  year  in  which  sudi 
action  or  special  proceeding  is  commenced,  and  each  pleading, 
order,  affidavit,  judgment,  final  order  or  other  paper  filed  in  eoA 
action  or  special  proceeding  shall  be  filed  under  the  same  number, 
so  that  in  the  index  book  provided  for  that  purpose  the  record 
of  the  filing  shall  appear.  After  the  action  or  special  proceeding 
shall  have  received  a  number  each  paper  filed  therein  shall  hare 
indorsed  thereon  the  number  assigned  thereto,  and  the  clerk  i« 
authorized  to  refuse  to  receive  or  file  any  such  pleading,  order, 
affidavit  or  other  paper,  including  the  judgment  roll  or  final 
order,  upon  which  such  number  does  not  plainly  appear. 

RULE  XIZ. 

Settlement  of  orders  on  remittitur. — ^At  least  three  days'  notice 
of  settlement  of  all  orders  upon  remittiturs  from  the  Appellate 
Term  and  Appellate  Division,  Supreme  Court,  shall  be  given 
before  presenting  the  same  for  signature  and  entry. 
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rules  of  the  mttnicipal  court  of  the  city  of  new 

yore: 

(Adopted    and    duly   approved    pursuant    to    section   8    of    the 

Miuiicipal  Court  Code.) 


Knles  1  to  26,  in  eifect  September  1,  1915. 
Rules  27  to  32,  in  effect  October  23,  1915. 
Rule  33,  in  effect  March  h  1916. 
Rule  34,  in  effect  January  19,  1916. 


RULE  I. 

Court  shall  open  at  9  o'clock  in  the  forenoon.  At  least  one 
of  the  justices  shall  be  in  attendance  until  4  o'clock  in  the  after- 
noon. On  Saturdays  one  justice  shall  be  in  attendance  between 
the  hours  of  10  o^:lock  in  the  forenoon  and  12  o'clock  noon  in 
each  borough  in  a  district  to  be  designated  by  the  board  of 
justices  for  the  transaction  of  such  business  as  may  be  deter- 
mined by  a  justice  of  this  court.  During  the  months  of  July 
and  August,  court  shall  be  held  on  such  days  as  the  justice  pre- 
siding in  each  district  may  designate. 

RULE  IL 

Tn  a  district  where  more  than  one  part  has  been  established 
the  trial  calendar  shall  be  called,  and  precepts  in  summary  pro- 
ceedings, orders  to  show  cause  and  notices  of  motion  shall  be 
returnable  in  part  one.  The  call  of  the  calendar  shall  precede 
the  transaction  of  any  other  business.  Motions  shall  be  heard 
immediately  after  the  call  of  the  calendar. 

RULE  in. 

The  clerk  in  each  district  shall  prepare  a  daily  trial  calendar 
which  shall  be  posted  in  the  clerk's  office  two  days  in  advance. 
Ososes  shall  be  placed  on  the  trial  calendar  according  to  their 
dates  of  issue.  Adjourned  causes  shall  be  placed  on  a  subsequent 
trial  calendar  in  the  order  in  which  they  have  been  adjourned. 

RULE  IV. 

Causes  shall  appear  on  the  trial  calendar  in  the  following 
order: 

<a>  Causes  in  which  judgments  on  default  in  pleading  must  be 
rendered  on  application  to  the  court. 

(b)  Actions  for  wages. 

(cl  Other  actions  in  which  the  amount  claimed  does  not  exceed 
fifty  dollars. 
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(d)  Summary'  proceedings  to  recover  poBsession  of  real  property. 

(e)  Hearings  on  objections  taken  under  sections  88  and  80  of 
the  Municipal  Court  Code. 

(f)  Causes  marked  for  a  preference  by  the  court  on  a  preceding 
day. 

(g)  Actions  on  a  written  instrument  for  the  payment  of  money 
only. 

(h)   Causes,  not  hereinabove  enumerated,   appearing   for   the 
first  time  on  the  trial  calendar, 
(i)  Adjourned  actions  in  causes  not  hereinabove  enumerated. 

RULE  y. 

Causes  shall  be  tried  in  the  order  in  which  they  appear  on  the 
calendar  unless  otherwise  directed  by  the  court;  and  in  a  district 
where  more  than  one  part  is  held,  the  justice  calling  the  trial 
calendar  shall  assign  causes  for  trial  to  a  disengaged  part  in  the 
order  in  which  they  appear  on  the  calendar. 

RULE  VI. 

Where  the  plaintiff  can  recover  judgment  upon  the  defendant's 
default  in  pleading  only  upon  the  application  to  the  court,  the 
clerk,  providing  the  plaintiff  appears  in  person,  shall  place  the 
cause  upon  the  calendar  on  a  day  not  less  than  three  nor  m<Mre 
than  five  days  after  the  expiration  of  the  time  within  which  the 
defendant  might  have  appeared,  and  shall  notify  the  plaintiff  by 
mail  of  the  date.  Where  the  plaintiff  has  appeared  by  attorney 
the  clerk  shall  place  such  cause  upon  the  trial  calendar  for  a  day 
to  be  fixed  by  the  attorney  in  a  notice  to  be  filed  with  the  clerk, 
such  date,  however,  to  be  not  less  than  three  days  from  the 
filing  of  the  notice  unless  otherwise  directed  by  the  court. 

RULE  vn. 

Where  the  defendant  does  not  appear  by  attorney,  he  must 
at  the  time  of  answering  give  his  address  in  writing  to  the  clerk. 


RULE  VIIL 

If  the  summons,  or  the  summons  and  complaint,  is  not  filed  in 
the  office  of  the  clerk  as  provided  by  subdivision  3  of  section  22 
or  by  section  23  of  the  Municipal  Court  Code,  the  defendant  may 
within  the  time  limited  for  joining  issue,  on  complying  with  sub- 
division 3  of  section  78  of  the  Municipal  Court  Code,  file  the 
copy  uf  the  summons,  or  of  the  summons  and  complaint  served 
upon  him,  together  with  an  affidavit  ot  such  service.  Upon  the 
request  of  the  defendant  the  clerk  must  thereupon  dismisa  the 
action  and  in  a  proper  case  tax  costs  on  such  dismissal,  or  the 
defendant  may  have  other  appropriate  relief. 
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RULE  IX. 

There  shall  be  in  each  district  a  calendar  of  causes  reserved 
generally  on  which  calendar  the  clerk,  unless  otherwise  directed 
by  the  court,  shall  place  any  cause  after  the  same  shall  have 
been  three  times  on  the  trial  calendar.  Any  cause  may  be 
placed  on  such  calendar  by  consent,  or  upon  stipulation  of  the 
parties.  Causes  may  be  restored  to  the  trial  calendar  on  three 
days'  notice,  or  on  consent  of  the  parties,  for  a  day  to  be  fixed 
by  the  court.  Before  an  action  shall  be  dismissed  by  the  court 
pursuant  to  section  126  of  the  Municipal  Court  Code  the  clerk 
sliall  give  such  notice  to  the  parties  as  the  court  may  direct. 

RULE  X. 

The  defendant's  time  to  move  or  answer  pursuant  to  sub- 
division five  of  section  78  of  the  Municipal  Court  Code  shall  not 
be  extended  by  an  ex  parte  order  for  more  than  three  days, 
and  when  said  time  shall  have  been  extended  by  stipulation  or 
order  for  three  days  or  more,  no  further  time  shall  be  granted 
by  order,  except  upon  notice  to  the  adverse  party  of  the  appli- 
caiion  for  such  order. 

RULE  XL 

A  consent  giving  the  court  further  time  to  render  judgment 
or  decide  a  motion  as  provided  in  section  119  of  the  Municipal 
Court  Code  must  be  in  writing  or  noted  upon  the  minutes  of 
%he  trial. 

RULE  XIL 

(a)  Motions  may  be  brought  on  for  hearing  on  not  less  than 
three  daya'  notice  unless  otherwise  directed  by  the  court. 

(b)  Ex  parte  applications  may  be  made  to  and  granted  by 
any  justice.  The  affidavit  shall  state  whether  any  previous 
application  haa  been  made  for  such  order,  and  if  made,  to  what 
justice  and  what  order  or  decision  was  made  thereon  and  what 
new  facta,  if  any,  are  claimed  to  be  shown. 

RULE  XnL 

AD  papers  in  actions  or  proceedings  shall  be  submitted  to  the 
clerk  of  the  district  in  which  such  actions  or  proceedings  are 
pending*  and  it  shall  be  the  duty  of  the  clerk  to  forward  such 
papers  promptly  to  the  justice  to  whom  they  are  to  be  submitted. 

RULE  XIV. 

The  endorsement  of  the  name  and  address  of  the  attorney  on 
the  summons,  pleading  or  any  other  paper  filed  in  an  action  shall 
be  deemed  an  appearance  within  the  meaning  of  section  164  of 
the  Municipal  Court  Code. 

RULE  XV. 

All  copies  of  papers  which  are  to  be  included  on  the  return 
on  appeal  and  prepared  by  the  appellant  as  provided  by  rule 
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four  of  the  rules  of  the  Appellate  Term,  for  the  hearing  of 
appeals  from  the  City  Court  of  the  city  of  New  York  and  from 
the  Municipal  Court  in  the  Boroughs  of  Manhattan  and  the 
Bronx,  shall  be  furnished  by  the  appellant  to  the  clerk  at  the  time 
of  filing  the  written  notice  provided  for  in  section  161,  subdivision 
one  of  the  Muni<fipal  Court  Code. 

RULE  XVI. 

In  case  of  the  death  or  disability  or  prolonged  abflence  from 
the  city  of  a  justice  the  case  on  appeal  may  be  settled  by  the 
justice  presiding  in  part  one  in  the  district  in  which  the  judg- 
ment was  entered  with  the  same  force  and  effect  as  if  he  had 
tried  the  case. 

RULE  zvn. 

Precepts  in  summary  proceedings  must  be  filed  at  least  one 
day  before  the  return  day  thereof,  unless  by  direction  of  the 
court  they  are  made  returnable  on  the  same  day  aa  issued,  or 
the  day  after. 

RULE  XVnL 

It  shall  be  the  duty  of  the  secretary  of  the  Board  of  Justices 
to  safely  keep  in  his  possession,  as  public  records,  all  papers, 
documents  or  records  which  he  is  required  by  law  or  by  the  rules 
or  resolutions  of  the  Board  of  Justices  to  keep,  which  recordk 
shall  be  open  for  public  inspection.  " 

RULE  XCL 

The  office  of  the  clerk  shall  open  at  8:45  o'clock  in  the  fore- 
noon of  each  day  and  shall  remain  open  for  the  transaction  of 
business  until  4  o'clock  in  the  afternoon,  excepting  Saturdays, 
when  the  office  shall  close  at  noon,  and  the  montha  of  July  uid 
August,  during  which  months  the  ofiice  shall  close  at  2  o'clock 
in  the  afternoon.  The  clerks  and  other  employees  shall  report 
for  duty  promptly  at  the  places  to  which  they  are  assigned  at  8:45 
o'clock  in  the  forenoon  of  each  day  and  shall  be  in  attendance 
until  the  close  of  the  office  or  such  later  time  as  may  be  required 
to  complete  the  business  of  the  day,  or  as  the  court  may  from 
time  to  time  direct. 

RULE  XX. 

(a)  The  duties  of  the  deputy  clerks,  assistant  clerks,  and  other 
emplovees  shall  be  designated  by  the  clerk  in  conformity  with 
the  statutes  and  the  rules  of  this  court  and  subject  to  the 
approval  of  the  justices  of  the  district  to  which  they  are  assigned 
or  a  majority  of  them. 

(b)  The  attendants  shall  while  on  duty  wear  such  uniforms 
and  badges  as  may  be  prescribed  by  the  Board  of  Justices.  The 
interpreter  shall  wear  an  official  badge  during  the  sessions  of  the 
court. 
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(c)  The  stenographer  shall  be  in  attendance  during  the  ses- 
sions of  the  court  and  at  such  other  times  and  places  as  the 
justice  to  whom  he  is  assigned  may  direct. 

(d)  It  shall  be  the  duty  of  the  attendants  to  maintain  order 
in  and  about  the  court  and  the  offices  thereof  and  perform  such 
other  duties  in  connection  with  the  work  of  the  court  as  the 
justices  shall  require. 

(e)  The  clerk  shall  eadi  month,  at  such  time  and  in  such  man- 
ner as  required  by  law  and  the  rules  of  the  finance  department 
of  the  dty  of  New  York,  pay  all  moneys  received  by  him  for  the 
use  of  or  on  behalf  of  the  city  during  the  preceding  month  to  the 
Comptroller  of  the  city  of  New  York.  A  summary  of  such 
receipts  and  a  detailed  statement  of  the  business  of  the  court  for 
the  preceding  month  shall  be  filed  with  the  Becretar>'  of  the  Board 
of  Justices  not  later  than  the  fifth  day  of  the  following  month. 

(f )  The  clerk  in  each  district  shall  keep  account  of  the  moneys 
received  by  him  and  from  day  to  day  shall  deposit  such  moneys 
In  such  bank  as  the  Comptroller  of  the  city  of  New  York  may 
designate. 

RULE  XXL 

The  clerk  in  each  district  shall  keep  the  following  books  and 
make  therein  the  entries  hereinbelow  directed: 

(a)  Books  to  be  known  as  the  current  docket  books.  Each 
page  in  each  book  shall  be  numbered  in  a  series  of  consecutive 
numbers  for  each  vear  and  shall  be  devoted  to  one  action.  On  the 
page  so  numberea  the  clerk  shall  enter  the  title  of  the  action 
with  the  names  of  the  plaintiff  and  defendant  and  attorneys  in 
full,  and  in  chronological  order  the  dates  of  filing  the  summons 
and  pleadings^  and  the  verdict,  judgment,  or  other  disposition  of 
the  lUBtion  as  of  the  date  of  rendering  thereof;  also  all  orders  in 
the  action,  and  the  date  of  the  appeal,  if  any,  together  with  the 
disposition  thereof.  Specific  entries  shall  be  made  of  the  judg* 
ment,  the  costs  and  disbursements  as  taxed  and  the  prospective 
disbursements  together  with  the  execution,  if  issued,  or  transcript, 
if  given,  and  any  other  matter  affecting  the  judgment.  All 
entries  shall  -be  made  in  the  action  on  the  same  page  of  the 
dodcet,  except  in  actions  where  the  entries  are  so  voluminous  as 
to  require  one  or  more  additional  pages,  in  which  case  the  entries 
shall  be  oontinued  under  the  same  number  upon  other  pages  of 
that,  or  a  subsequent  docket  book,  references  thereto  being  noted 
at  the  end  of  the  first  and  all  additional  pages. 

(b)  An  alphabetical  index  of  all  actions  entered  in  the  cur- 
rent docket  books  during  any  year  shall  be  indexed  in  the  name 
of  the  plaintiff,  or  where  there  is  more  than  one  plaintiff  in  the 
name  of  the  plaintiff  whose  name  first  appears  on  the  eummons. 
The  serial  number  of  the  action  as  it  appears  in  the  current  docket 
book  shall  be  entered  opposite  the  name  indexed. 

(c^  An  alphabetical  index  of  all  judgments  entered  in  the 
cnrrent  docket  books,  on  which  an  execution  is  iwiiable.  The 
judgments  shall  be  indexed  in  the  name  of  the  judgment  debtor ; 
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or  where  there  is  more  than  one  judgment  debtor,  in  the  name 
of  each  judgment  debtor.  The  name  or  names  of  the  judgment 
creditor  or  creditors  shall  be  entered  opposite  the  name  of  each 
judgment  debtor.  The  serial  number  and  year  of  the  aotion  ia 
which  the  judgment  was  rendered  shall  be  entered  opposite  the 
name  indexed. 

(d)  A  docket  book  of  summary  proceedings  in  which  aliall  be 
entered  the  date  of  the  precept,  the  time  of  its  return,  the  date 
of  filing  of  other  pleadings,  the  particulars  of  the  final  order,  the 
date  of  the  issuing  of  a  warrant  and  to  whom  the  same  was  issued, 
the  return  thereof  and  the  particulars  of  such  return.  Suck 
docket  book  shall  contain  an  index  of  each  proceeding  to  be 
entered  in  the  name  of  the  petitioner.  The  requirements  as  to 
indexing  and  numbering  for  actions  shall  not  apply  to  sommaiy 
proceedings. 

RULE  xxn. 

It  shall  be  the  duty  of  the  clerk  to  enter  upon  the  ^neral 
calendar  provided  for  by  section  96  of  the  Municipal  Court  Code 
the  date  on  which  each  cause  is  placed  upon  said  general  calendar 
and  the  date  upon  which  it  shall  first  be  placed  on  the  trial 
calendar,  together  with  the  serial  number  of  the  cause. 

RULE  XXIIL 

Hie  clerk  shall  upon  receipt  of  the  first  paper  of  an  action  to 
be  filed  in  his  ofiSce  «tamp  the  same  upon  the  front  page  with 
one  of  a  series  of  consecutive  numbers  and  the  proper  year  Mid 
immediately  make  an  entry  in  the  current  docket  book  as  pro- 
vided by  rule  twenty-one.  All  papers  thereafter  to  be  filed  in  the 
action  shall  bear  the  same  number  and  year  as  the  first  paper  filed 
as  aforesaid.  Each  number  shall  constitute  a  part  of  the  title  of 
such  action.  After  the  action  shall  have  received  a  number 
the  clerk  is  authorized  to  refuse  to  receive  or  file  any  paper  upon 
which  the  number  and  year  assigned  thereto  does  not  plainly 
appear.  \Mienever  a  paper  appertaining  to  any  action  b^na 
prior  to  the  first  day  of  September,  1915,  is  filed  with  the  clerk, 
the  clerk  shall  upon  receipt  of  such  paper  stamp  the  same  on  the 
front  page  with  a  number,  and  the  year,  and  shall  make  such 
entries  in  the  current  docket  book  for  that  year  as  if  such  paper 
were  the  first  paper  filed  in  the  aotion,  and  the  clerk  shall  stamp 
or  indorse  that  number  upon  every  paper  in  said  action  thereto- 
fore filed  in  his  office,  and  shall  make  the  proper  entries  ia  tiie 
docket  book  in  the  same  manner  as  if  such  docketing  had  been 
begun  with  the  first  paper  in  such  action. 

RULE  XXIV. 

Whenever  a  cause  of  action  and  all  papers  relating  thereto  are 
transferred  from  one  district  to  another,  the  clerk  in  the  district 
to  which  the  action  has  been  transferred  shall  stamp  the  same 
with  a  serial  numi>er  and  the  year,  as  if  it  were  the  first  paper  filed 

196 


RULES  OP  MUNICIPAL  COURT  OF  NKW  YORK  CITY. 

in  his  oflke  and  shall  maka  proper  entries  in  the  current  docket 
book,  as  if  such  docketing  had  been  begun  with  the  first  paper  in 
such  action.  Where  an  action  shall  be  transferred  from  one  dis- 
trict to  another  for  trial  only,  the  clerk  of  the  district  to  which 
the  cause  shall  have  been  transferred  for  trial  shall  not  ^tamp  the 
papers  with  any  serial  number  nor  make  any  entries  in  the  cur- 
rent docket  book,  but  riiall  make  an  appropriate  minute  upon  the 
general  or  trial  calendar  and  shall  after  the  conclusion  of  the 
trial  upon  the  rendering  of  the  verdict  or  receipt  of  the  justice's 
decision  forthwith  remit  all  the  papers  in  the  action  to  the  clerk 
of  the  district  from  which  the  same  has  been  transferred. 

SULS  ZZY. 
The  notice  of  the  filing  of  an  appeal  as  provided  by  section:  157 
of  the  Municipal  Coart  Code  shall  be  given  by  the  clerk  immedi- 
ately upon  the  filing  thereof  by  mailing  a  prepaid  postal  card,  to 
the  attorney  for  the  respondent,  addressed  to  his  office,  or  where 
the  respondent  has  not  appeared  by  attorney,  to  the  respondent 
at  his  address.  A  minute  of  the  mailing  of  such  notice  shall  be 
entered  in  the  current  docket  book. 

RULE  XXVL 

a.  The  stenographer's  minutes  of  the  trial  shall  be  transcribed 
and  typewritt^  on  such  paper  and  in  cnich  manner  so  as  to  ecm- 
form  with  the  rules  in  that  respect  which  may  from  time  to  time 
be  adopted  by  the  Appellate  Terms  for  the  First  and  Second 
Departments,  respectively. 

(b)  The  fees  of  the  stenographer  for  a  transcript  of  his  minutes 
pursuant  to  section  177  of  the  Municipal  Court  Code  shall  be 
deposited  with  the  clerk  of  the  district  where  the  action  or  pro- 
ceeding is  pending,  who  upon  filing  of  the  transcript  shall  pay  the 
amount  deposited  to  the  stenographer.  The  deposit  must  be  made 
by  the  appellant  within  five  days  after  the  filing  of  the  notice  of 
appeal  as  provided  by  section  157  of  the  Municipal  Court  Code, 
and  within  ten  days  after  such  deposit  the  stenographer  must 
file  the  transcript  of  his  minutes  with  the  clerk. 

RULE  xxvn. 

Where  a  demand  for  a  transfer  of  an  action  to  the  proper  dis- 
trict has  been  filed  in  accordance  with  subdivision  2  of  section 
17  of  the  Municipal  Court  Code  the  application  for  the  transfer 
nmst  be  made  to  the  court  on  notice  to  the  plaintiff. 

RULE  XXVlll. 

Where  two  or  more  defendants  are  joined  in  an  action  the 
]^intifF  shall  file  the  summons  or  the  summons  and  complaint 
with  proof  of  service  upon  the  first  defendant  served  as  required 
br  suodivision  3  of  section  22'  of  the  Municipal  Court  Code  and 
shall  file  proof  of  service  upon  the  other  defendants  within  two 
days  after  service  upon  each  of  them. 
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RULE  XXIX. 

VVhere  the  clerk  'b  required  to  enter  judgment  forthwith  upon 
the  defendant's  failure  to  answer  pursuant  to  section  80  of  the 
Municipal  Court  Code,  the  plaintiflf  may  at  any  time  before  entry 
of  jud^ent  file  with  the  clerk  a  request  in  writing  not  to  enter 
judgment  against  one  or  more.defendants  specified  in  said  requei^. 
Upon  the  filing  of  such  a  request  entry  of  judgment  shall  be  post- 
poned until  the  filing  of  a  further  request  to  enter  judgment. 

RULE  XXX. 

Where  the  clerk  upon  defendant's  failure  to  answer  must  ascer- 
tain the  amount  due  to  the  plaintiff  before  entry  of  judgment  as 
requir^  by  section  80  of  the  Municipal  Court  Code,  the  plaintiff 
shall  file  a  statement  setting  forth  the  facts  eoBstituting  the 
cause  of  action.  The  statement  must  be  made  by  the  affidavit 
of  the  person  specified  in  section  525  of  the  Code  of  Civil 
Procedure. 

RULE  XXXL 

Where  a  notice  of  special  appearance  is  filed  pursuant  to  sub- 
division 8  of  section  78  of  the  Municipal  Court  Code  the  hearing 
shall  be  brought  on  in  the  manner  provided  by  section  95  of  said 
code  for  bringing  a  cause  on  for  trial. 

RULE  XXXIL 

The  notice  of  trial  required  by  section  f>5  of  the  Municipal 
Court  Code  to  be  filed  with  the  clerk,  must  be  so  filed  at  least 
three  days  before  the  date  fixed  for  trial. 

RULE  XXXIIL 

Where  "both  parties  appear  by  attorney,  copies  of  all  pleadings, 
notices,  demands  and  otner  papers  in  an  action,  which  are  re- 
quired to  be  filed  witli  the  clerk,  shall  be  served  by  the  attorney 
filing  the  same  upon  the  attorney  for  the  adverse  party,  witii 
notice  of  the  date  of  filing,  within  one  day  of  the  date  of  such 
filing. 

RULE  XXXIV. 

The  security  for  costs  which  plaintiff  may  be  required  to  give, 
as  prescribed  in  title  3  of  chapter  21  of  the  Code  of  Oivil  Pro- 
cedure, shall  be  in  such  amount  as  the  court  or  a  justice  thereof 
may  direct,  but  in  no  case  less  than  twenty-five  dollars.  An  order 
to  give  additional  security  may  be  made  by  the  court  on  notice, 
from  time  to  time,  as  provided  in  section  3270  of  the  Code  of 
Oivil  Procedure. 
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RUIAS  OF  THE  APPELLATE  TERM  OF  THE  SUPREME 
COURT  m  THE  FIRST  DEPARTMENT. 

Rules  for  the  Hearixg  of  Appeaxs  from  the  City  Court  op 
THE  City  of  New  York  and  from  the  Muxicipal  Court  in 
THE  Boroughs  of  Manhattan  and  The  Bronx. 

RULE  L 

T^nna. —  There  shall  be  a  term  of  the  Supreme  Court  Xor  the 
hearing  of  appeals  from  the  City  Court  and  the  Municipal  Court 
of  the  City  of  New  York,  in  the  Boroughs  of  Manhattan  and 
The  Bronx  which  shall  commence  on  the  first  Monday  of  October, 
November,  December,  January,  Februar}',  March,  April,  May  and 
June  in  each  year  and  shall  continue  from  day  to  day  during  each 
of  said  months  until  all  appeals  ready  for  hearing  are  heard  and 
difipofled  of.  This  term  of  the  court  shall  hold  its  sessions  in  the 
Court  House  in  the  County  of  New  York,  and  shall  be  held  by 
three  Justices  of  the  Supreme  Court,  duly  designated  to  hold 
said  term,  and  shall  he  known  as  the  Appellate  Term. 

RULE  n. 

Appeals. —  The  clerk  of  such  term  of  the  Supreme  Court  shall 
make  up  a  calendar  of  all  appeals  to  be  heard  each  term  and 
publish  the  same  in  the  Law  Journal  at  least  eight  days  before 
the  commencement  of  the  term. 

All  appeals  from  the  City  Court  in  which  the  return  duly 
printed  as  required  by  the  Ocneral  Rules  of  Practice  has  been 
duly  filed  with  the  clerk  of  such  term  at  least  ten  days  before  the 
first  day  of  the  term,  with  ton  printed  copies  thereof  and  an 
admission  of  service  or  an  aflldavit  showing  the  service  of  three 
printed  copies  upon  the  attorney  for  the  respondent,  shall  be 
placed  upon  such  calendar. 

All  appeals  from  the  Municipal  Court  in  which  the  return 
made  up  as  required  by  Rule  IV  of  this  court  has  been  filed  with 
the  clerk  of  such  term  at  least  ten  days  before  the  commencement 
thereof  shall  be  placed  upon  such  calendar.. 

Appeals  shall  be  placed  upon  the  calendar  In  the  order  in  which 
the  same  are  filed  and  shall  continue  thereon  «ntil  disposed  of. 
An  appeal  may  be  brought  to  a  hearing  upon  notice  by  either 
party  of  not  less  than  eight  days,  which  notice  must  be  filed  as 
provided  by  Rule  V  of  this  court.  If,  after  being  regularly 
placed  upon  the  calendar,  neither  party  brings  it  to  a  hearing 
until  after  the  same  has  been  on  the  calendar  for  at  least  two 
terms,  the  court  must  dismiss  the  appeal  unless  it  directs  the 
same  to  be  continued  for  cause  shown. 

If  the  appellant  does  not  appear  upon  the  call  of  the  calendar, 
the  judgment  or  order  appealed  from  shall  be  affirmed.  If  the 
appellant  appears  and  the  respondent  fails  to  appear,  the  appel- 
lant may  either  argue  or  submit  his  case,  but  judgment  of  reversal 
by  default  will  not  be  allowed. 
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Upon  an  appeal  from  the  City  Court  the  judgment  or  order  of 
the  court  shall  be  entered  in  the  office  of  the  clerk  of  the  Supreme 
Court ;  a  certified  copy  of  auch  judgment  or  order  «hall  be  ^«»*»**^ 
to  the  return  from  the  City  Court,  which  certified  copy  and 
return  shall  be  transmitted  to  the  City  Court  as  required  bjr 
section  1345  of  the  Code  of  Civil  Procedure. 

Upon  an  appeal  from  the  Municipal  Court  the  judgment  or 
order  of  the  Appellate  Term  shall  be  entered  in  the  office  of  the 
clerk  of  the  Supreme  Court  in  the  county  embracing  the  district 
of  the  Municipal  Court  from  which  the  appeal  is  taken,  and  t 
certified  copy  thereof  annexed  to  the  return  received  from  the 
Municipal  Court,  which  return  and  certified  copy  of  the  judg- 
ment or  order  shall  be  returned  to  the  district  of  the  Municipal 
Court  from  which  the  appeal  was  taken. 

NOTES. 

The  placing  of  an  appeal  upon  the  calendar  alone,  does  not 
entitle  an  appeal  to  be  heard.  A  notice  of  argument  must  also 
be  served  and  filed  (see  Rule  V).  Either  party  may  serve  and 
file  a  notice  of  argument.  A  notice  of  argument  once  served  and 
filed  is  sufiScient.    Townsend  v.  Keenan,  2  Hilt.  544. 

If  the  appellant  has  served  and  filed  a  notice  of  argument,  and 
has  filed  and  served  his  briefs,  and  does  not  answer  when  the 
case  is  called,  it  will  'be  marked  "  subpiitted  "  'by  the  Court,  the 
filing  of  the  i)riefs  being  regarded  as  an  appearance  on  the  part 
of  the  appellant.  At  any  time  after  the  oase  appears  upon  the 
calendar,  parties  may,  by  stipulation,  have  the  case  marked 
''  submitted  "  by  the  clerk  and  thus  avoid  the  necessity  of  appear- 
ing upon  the  call  of  the  calendar.  In  such  cases,  the  briefs  must 
be  filed  in  accordance  with  Rule  ''V."  If  the  appellant  has  filed 
no  briefs,  and  answers  when  the  case  ia  called,  the  liippeal  will  be 
dismissed,  if  the  respondent  hcM  served  and  filed  a  notice  of  argu- 
ment, otherwise,  the  respondent  cannot  oppose  the  postponement 
of  the  case  by  the  appellant.  If  the  appellant  shows  good  reasons 
for  failure  to  serve  and  file  his  briefs,  the  case  will  be  put  over 
the  term,  on  payment  of  costs,  or  if  the  respondent  consents  to 
aocept  the  appellant's  briefs  the  case  may  be  submitted  and  the 
respondent  will  be  given  time  to  file  his  briefs. 

Ko  judgment  of  reversal  by  default  will  be  allowed. 

The  decision  of  the  Appellate  Term,  when  handed  down  is 
accompanied  by  a  proper  order  or  judgment  of  the  Court.  In 
appeals  from  the  City  Court,  the  Clerk  causes  the  remittitur  to 
be  sent  to  the  City  Court,  where  the  judgment  or  order  of  the 
Appellate  Term  is  made  the  judgment  or  order  of  that  Court 
The  City  Court  requires  that  a  notice  of  three  (3)  days  be  given 
before  the  judgment  of  the  Appellate  term  will  be  made  the  judg- 
ment or  order  of  that  Court. 

Upon  the  decision  of  an  appeal  from  the  Municipal  Court,  the 
Clerk  of  the  Appellate  Term  immediately  sends  the  return  to 
the  Clerk  of  the  district  from  which  it  came,  with  a  certified 
copy  of  the  judgment  or  order  of  the  Appellate  Term.    The  pre- 
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vailing  partj  may  then  proceed  to  tax  the  costs  sad  the  Clerk 
will  enter  his  judgment. 

When  a  new  trial  is  ordered  in  the  Municipal  Court,  the  judg- 
ment of  the  Appellate  Term  fixes  a  date  for  the  new  trial  therein, 
and  the  Clerk  of  the  lower  Court  places  the  case  upon  the  calendar 
for  that  date. 

A  resettlement  of  an  order  may  4>e  asked  for  upon  two  (2) 
days^  notice  (see  Rule  "VIII,"  post).  If  a  motion  for  such  re- 
settlement is  denied,  it  is  usually  denied,  with  costs.  A  copy  of 
the  proposed  resettled  order  should  be  submitted  with  the  moving 
papers  and  such  order  should  recite  that  it  should  take  the  place 
of  the  original  order,  giving  the  date  of  such  original  order. 

RULE  m. 

FaHim  to  Ffle  Printed  Papers  and  Motion  for  Dismissal  There- 
f OTw—  In  appeals  from  the  City  Court,  in  case  the  appellant  does 
not  cause  the  printed  papers  to  be  filed  with  the  Clerk  of  the 
Appellate  Term  and  serve  three  (3)  copies  thereof  upon  the 
attorney  for  the  respondent,  as  required  by  the  General  Rules  of 
Practice,  within  twenty  (20)  days  after  the  settlement  of  the 
case  on  appeal,  and  in  case  of  an  appeal  from  an  order  of  the 
City  Court  within  fifteen  (15)  days  after  service  of  the  notice 
of  an  appeal  upon  the  attorney  for  the  respondent,  the  respond- 
ent may  move,  upon  three  days'  notice  on*  any  day  of  the  term, 
to  dismiss  the  appeal,  and  the  appeal  shall  be  dismissed  unless 
the  time  at  the  appellant  to  cause  such  printed  papers  to  be  filed 
and  cobles  thereof  to  be  served  be  extended  by  the  justices 
assigned  to  hear  sudi  appeals,  or  one  of  them,  for  good  cause 
shown. 

In  appeals  from*  judgments,  final  orders  or  orders  of  the  Munici- 
pal Court  of  the  City  of  New  York,  in  which  a  case  is  settled  as 
provided  in  subdivisions  1  and  3  of  section  101  of  the  Municipal 
Court  Code,  the  appellant  must,  within  five  days  after  service  of 
the  notice  of  appeal,  deposit  with  the  clerk  the  fees  of  the  stenog- 
rapher for  a  transcript  of  the  tninutes;  the  stenographer  must 
within  ten  days  thereafter  file  said  transcript  with  the  Clerk, 
who  shall  immediately  notify  the  appellant  or  his  attorney  of  the 
receipt  of  the  same;  the  appellant  or  his  attornev  must  within 
two  days  after  receipt  of  such  notice  procure  the  case  to  be 
settled  on  a  written  notice  of  at  least  three  days  to  the  clerk  and 
to  the  attorney  for  the  respondent  or  to  the  respondent,  if  he  has 
not  appeared  by  attorney,  returnable  before  the  justice  who  tried 
the  ease;  and  the  Clerk  must  within  two  days  after  the  settle- 
ment of  the  case  by  the  trial  justice  file  the  return  made  up  as 
required  hy  Rule  IV  of  this  court  with  the  Clerk  of  the  Appellate 
Term;  and  in  case  of  an  appeal  from  a  judgment,  final  order  or 
order  of  the  Municipal  Court,  in  which  no  case  is  settled,  the 
derk  must  file  the  return  made  up  as  required  by  Rule  IV  of 
tius  oonrt  within  'fifteen  (15)  days  after  gervice  upon  him  of  the 
notice  of  appeal;  upon  failure  by  the  appellant  to  procure  com- 
plianoe  viui  the  above  requirements,  the  respondent  may  move 
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upon  three  days'  notice  on  any  day  of  the  term  to  dismisB  Uie 
appeal,  and  such  appeal  shall  be  dismiBsed  unless  the  jvutictt 
assigned  to  hear  such  appeal,  or  one  of  them,  for  good  cause 
shown,  shall  extend  the  time. 

NOTES 

The  Appellate  Term  will  not  entertain  a  motion  to  dismlsB  an 
appeal  from  a  judgment  of  the  City  Court,  until  twenty  (20)  d«T« 
after  the  settlement  of  the  case,  upon  appeal.  Shubert  Theatri<^ 
Co.  V.  Zeigfeld,  113  N.  Y.  Suppl.,  801. 

The  remedy  of  the  respondent,  if  the  appellant  fails  to  have  the 
case  on  appeal  settled  and  signed  by  the  trial  justice  is  to  more 
in  that  court  for  an  order  declaring  that  the  appellant  haa  ^nraived 
his  right  thereto.     (Rule  34,  General  Rules  of  Practice.) 

If  sufih  an  order  -is  granted  the  Appellate  Term  will  «iJaiiiiss 
th«  appeal  unless  the  appellant  elects  to  have  the  appeal  heard 
upon  the  judgment  roll  .only.  True  v.  Sibley,  dl  N.  \ .  St.  Rep, 
20;  a»  N.  Y.  Supp.,  704. 

Appeals  from  judgments  must  be  settled  and  allowed  hy  the 
trial  justice,  or  they  will  not  be  filed  by  the  Clerk  of  the  Appellate 
Term,  and  the  comsent  of  the  parties  that  a  case  may  be  settled, 
oannot  <be  substituted  for  that  of  the  trial  jucrtioe.  Middleman  t. 
Stevenson  et  ai.,  113  Supp.,  702. 

Returns  on  appeal  'from  orders  of  the  Municipal  Court  moat  be 
accompanied  by  a  certificate  of  the  Clerk  that  the  return  contains 
copies  of  all  the  affidavit's  and  other  papers  recited  in  the  order 
appealed  from. 

After  a  case  is  upon  the  calendar,  the  respondent  cannot  move 
to  dismiss  for  failure  to  prosecute,  or  for  failure  to  file  and  aerve 
briefs,  unless  he  has  served  and  filed  a  notice  of  ai^ument. 

The  order  on  decisions  on  motions  is  filed  as  soon  as  the  deciaioo 
upon  the  motion  is  made. 

When  orders  are  granted  as  a  favor  upon  oonditions  the  party 
favored  must  not  wait  for  service  upon  liim  of  a  copy  of  the  ord^. 

Eao  parte  orders,  dismissing  appeals  upon  consent,  or  for  failure 
to  comply  with  a  former  order,  when  handed  up  for  signature,  in 
case  the  appeal  is  upon  the  caiendar,  must  'be  aooon^Minded  by  a 
copy  for  certification  by  the  Clerk  to  accompany  the  return  to 
<he  Lower  Courts. 

RULE  IV. 

Returns  upon  Appeals.—  Returns  upon  appeals  from  judgments, 
final  orders  and  orders  of  the  Municipal  Court  in  which  a  caee  is 
made  and  settled  shall  consist  of  true  copies  of  the  originala  to  be 
furnished  by  the  appellant,  typewritten  on  suitable  paper,  eiglii 
(8)  inches  wide  and  ten  and  one-half  (10%)  inches  long,  num- 
bered at  the  hottom  of  each  page,  fastened  at  the  lefthand  edge. 
bound  with  a  substantial  cover  and  appropriately  indexed,  in  the 
following  order: 

A  statement  showing  the  court  and  district  thereof  from  which 
the  appeal  is  taken,  the  date  of  entry  of  the  Judgment,  final 
order  or  order  appealed  from,  the  date  of  the  beginning  of  the 
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action  dud  of  a^vke  Qt  the  .roapective  pleadlqgp ;  the  names  of 
the  ori|riiift]r  paiAie§  ui.tvll  Wi4  any  cl^angfj  in  the  parties  if,  such 
has  tAken  pl4oe^:,t^e  njune$  pf  ^e  attorneys  appearing  for  the 
reepeotiv^.. parties  ^^  tive  i^ppeal.  Jhe  notice  of  appeal,  the  sum- 
iBima,  .tibue.  ^oupligUBt^  the  s^sw/er,  the.  bill  of . partioulars,  if  any, 
uny  inteirnie4iatf|  oi^di^  ;a^d  tht^  pape^a  upon  which  the  same  is 
based,  if .  hro^ght  11^.  f or  revieyr  by.  the  iiotice  of  appeal;  the  judg- 
jueDi,  final  order  op  order  appealed  from>  the  original  transcript 
of  tbfi  stenographer's  minutes,  which  shall  be  transcribed  in 
eon^ormity  with  the  standard  pa^e  adopted  by  ^he  Society  of 
Certified  Shoz^thaod  Reporters^  on  paper  of  the  aize  aboye  men- 
tiqp^,  the .  ^^ee  thereon  to  be  oonsecutively'  numbered  on  the 
lef^-hand  margin;  copies  of  the  exhibits  in  the. order  in  which 
they  are  marked,  unless  they  are  voluminous  and  only  a  part 
of  their  contents  are  material,  in  which  case  the  parties  may 
stipul^  or  the  justice,  below  may,  upon  notice  settle  a  statement 
respecting  the  same  or  the  parts  thereof  to  be  returned  upon 
append;  the  opinion  of  th^  court  or  a  statement  that  no  opinion 
was  rendered;. the  settlement  and  aJlowstnce  of. the  .case  by  the 
trial  justice  and  the  certificate  of  the  clerk,  which  may  be  made 
upon  the  stipulation  of  the  respective  parties  or  their  attorneys. 

Returns  upon  appeals  from,  judgments,  final  orders  or  orders 
in  which  no  case  is  settled  shall  consist  of  true  copies  of  all 
pApers  used,  upon  the  hearing  or  recited  in  the  order  appealed 
f roBix  to  be  furnished  by  .the  appellimt,  typewritten  in  the  man- 
ner above  indicated  in  the,  following  ordsr:  .  • 

A  statement  showing  the  court  and  district  thereof  from. which 
the  appeal  is  taken,  the  nature  of  the  judgment,  fim^l.  order  or 
order  appealed  from  and  the  date  of  entry  of  the  same;  the 
names  of  the  respective  parties  and  the  attorneys  appearing  on 
the  appeal.  The  notice  of  appeal;  the  judgment,  final  order  or 
order  appealed  from;  in  an  appeal  from  a  judgment  or  final  order 
the  papers  upon  which  the  same  is  based;  in  an  appeal  from  an 
order  the  notice  of  motion  or  order  to  show  cause;  the  moving 
afiidavits,  the  opposing  affidavits,  the  opinion  of  the  court  or  a 
statement  that  no  opinion  was  rendered,  the  certificate  of  the 
clerk,  which  may  be  made  upon  the  stipufatioh  of  the  parties  or 
their  attorneys.  ,^.i        ,      . 

CasaSi  uid.  P«intB;*  AixiQU^nt^ — The  ca^ei^,  an4  points  ajnd  all 
other  papery  fumiphed  Uf,  the . App^^l^te  Term  on  a^n  appes^l  from 
the  CSty  iCg^  shall  be  ^prinjbed  as  provided,  for  in  Rul^.  43  of 
the  General  Rules  o|.;pTa(>tipe^  Thc^.  points.,  on  >au  appeal  from 
the  -34uBieipa\  .CQur.t  abfvU  be.  printed  as  therein  provided  or 
iypewritten>  In  eif ry  ^ase  on.  appeal  from  the  City  Court  or 
the  Mnnicipsi  Co«?tj^  the  appellant  must,  on  ox  before  the  Mon- 
day preceding  thQ  first/ day.  of  the  term  at  which  the  appeal  is 
n«^tced  for  argn^ienti  file  with  the  clerk  .of  the  Appellate  Term 
the  reqvdsite  niunbeitrof  -eopies  of, his  poi1lt^.to  beus^d  upon  the 
hearing,  indicating  thereon  the  number  of  the  appeal  on  the 
calendar  (inbliahed  in  the.'Law  Journal,  and  shall  also,  on  or 
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before  the  Monday  preceding  the  first  day  of  said  term,  serve  a 
copy  of  said  points  upon  the  attorney  for  the  respondent.  UpoB 
failure  so  to  do  the  appeal  may,  when  called  for  argument  ia 
its  regular  order  on  the  calendar,  be  dismissed  or  the  hearing 
thereof  adjourned  to  the  next  term,  as  the  court  may  determine. 
Not  later  than  twelve  o'clock  noon  on  the  Saturday  precediag 
the  first  day  of  the  term  the  respondent  must  serV'C  a  copy  of 
his  points  upon  the  attorney  for  the  appellant  or  upof  the  appel- 
lant's counsel,  and  file  with  the  clerk  the  requisite  number  of 
copies  thereof  to  be  used  upon  the  argument,  said  copi^is  also  to 
contain  the  number  of  the  case  upon  the  calendar  as  published 
in  the  Law  Journal.  No  further  time  for  filing  points  will  be 
granted  and  no  other  points  will  be  received  or  considered  unless 
the  court  shall  by  its  own  motion  direct'  further  points  to  be 
submitted. 

No  appeal  will  be  heard  or  received  on  submission  unless  it 
has  been  noticed  for  argument  and  proof  of  service  thereof  filed 
with  the  clerk  of  the  Appellate  Term  on  or  before  the  Monday 
preceding  the  first  day  of  the  term.  All  appeals  must  be  heard 
or  submitted  when  regularly  called  for  'argument,  unlesa  the 
court,  for  cause  shown,  shall  adjourn  the  hearing  until  a  sub- 
sequent tenh;  and  no  appeals  shall  be  submitted  without  argn- 
ment  unless  the  points  have  been  filed  and  served  as  hereinbefore 
provided.  In  the  argument  of  an  appeal  from  an  order  or  from 
a  judgment  of  the  Municipal  Court  not  more  than  fifteen  minutes 
shall  be  occupied  by  counsel  on  either  side;  and  in  the  argpumest 
of  an  appeal  from  a  judgment  of  the  City  Court  not  more  than 
thirty  mii^tites  shall  be  occupied  by  counsel  on  either  side,  except 
by  express  permission  of  the  court. 

NOTES. 

Ten  (10)  copies  of  the  briefs  upon  appeal  from  judgments  and 
orders  of  the  City  Court  must  be  filed  with  the  clerk  of  t^ 
Appellate  Term.  In  appeals  from  judgments  and  orders  of  the 
Municipal  Court,  three  (3)  copies  of  the  briefs  are  required. 

Briefs  upon  an  appeal  from  the  Municipal  Court  need  not  be 
printed  but  may  be  typewritten. 

If  the  respondent  has  served  and  filed  a  notice  of  argument 
and  the  appellant  has  neither  served  nor  filed  a  notice  of  argu- 
ment and  briefs,  the  appeal  will  be  dismissed,  leaving  the  apipd- 
lant  to  move  to  open  and  excuse  his  default,  and  to  restore  the 
appeal,  he  being  thereby  subjected,  if  such  relief  is  granted,  to 
payment  of  costs  of  dismissal  and  costs  of  the  motion  to  open 
hi.  default.  A  motion  to  dismiss  the  appeal  for  failure  to  file 
briefs  will  not  be  entertained  unless  the  respondent  has  serrod 
and  filed  a  notice  of  argument.  If  both  parties  have  served  and 
filed  a  notice  of  argument,  and  the  appellant  has  failed  to  file 
briefs,  the  respondent  may,  upon  the  call  of  the  calendar  SMyve 
to  dismiss  the  appeal  and  unless  the  court  then  permits  the 
appellant  to  serve  his  briefs,  the  appeal  will  be  dismissed,  or  pill 
over  the  term;  in  the  last  event,  costs  will  be  imposed* 
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The  court  opens  at  10  o'clock  A.  M.»  and  appeals  from  orders 
and  judgments  of  the  City  Court  are  called  at  the  opening  of. 
court  on  the  first  day.  Appeals  from  tbe  Municipal  Court  are 
called  at  10  o'clock  a.  m.  the  second  day  of  the  term.  Cases 
answered  "Ready"  will  be  so  marked  for  oral  argument.  Any 
case  may  be  submitted  by  the  parties  either  before  or  upon  the 
call  of  the  calendar  or  afterwards,  although  it  has  previously 
been  marked  ''Ready." 

Reply  briefs  are  not  permitted  under  the  rule  unless  the  same 
are  requested  by  the  (>>urt.  If  the  appellant  is  allowed  to  file 
a  reply  brief  it  is  usually  upon  condition  that  he  submit  the 
appeal  without  argument. 

fiULB  VL 
Apfpfieatkma-  la»  m  jovtics  of  the  Appellate  Tersi  for  leare  t» 
appeal  from  mn  eidsr  mwtafining  or  oyerruling  an  objection  taken 
to  a  pleading  as  prescribed  in  sections  eighty-eight  and  eighty- 
nine  of  the  Municipal  Court  Code  must  be  made  within  five  days 
after  denial  of  an  application  for  such  leave  by  the  trial  justice 
upon  any  day  during  the  term  upon  three  days'  notice  to  the 
opposite  party  or  parties.  The  papers  upon  which  such  appli- 
cation 18  made  must  contain  a  copy  of  the  pleadings,  the  order 
entered  in  the  court  below  and  the  papers  recited  therein;  a  con- 
cise statement  of  the  grounds  of  alleged  error,  a  copy  of  the 
opinion  of  the  justice  below,  if  any,  and  proof  of  due  service  of 
the  papers  upon  which  the  application  is  founded. 

RULE  vn. 

Application  for  Leave  to  Appeal  —  Re-argument,  Motion  for.—' 
Motions  for  re -argument  and  applications  for  leave  to  apoeal 
from  a  determination  of  the  Appellate  Term  to  the  Appellate 
Division,  under  section  1344  of  the  Code  of  Civil  Procedure,  must 
be  made  upon  any  day  of  the  term  on  five  (5)  days'  notice  to  the 
adverse  party,  and  must  be  returnable  within  twentv  (20)  days 
after  the  entry  of  the  order  determining  said  appeal;  all  papers 
to  be  used  on  such  motion,  together  with  a  copv  of  the  opinion, 
if  any,  and  briefs  of  coimael,  must  be  deliverea  to  the  clerk  of 
the  court  and  submitted,  without  argument.  Such  motions  must 
be  based  upon  an  affidavit  or  a  statement  setting  forth  concisely 
the  points  claimed  to  have  been  overlooked  or  misapprehended 
by  the  court,  with  proper  reference  to  the  authorities  relied  upon, 
and  the  reason  why  such  re-argiunent  should  be  granted  or 
appeal  allowed.    The  briefs  may  be  either  printed  or  typewritten. 

An  appeal  to  the  Appellate  Division  from  an  order  granting  a 
new  trial  will  not  be  allowed  unless  the  appellant  files  with  his 
notice  of  application  for  leave  to  appeal  a  stipulation  that  if 
the  order  appealed  from  be  affirmed,  or  the  appeal  therefrom 
dinnissed,  judgment  absolute  may  be  rendered  against  him. 

A  party  desiring  an  order  staying  proceedings  pending  a  motion 
for  re-argument  or  an  application  for  leave  to  appeal  must  serve 
the  notice  provided  for  in  this  jrule.     Upon  an  affidavit  showing 
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the  service  of  such  notice,  a  copy  of  the  moving  papers  and  t 
statement  in  such  affidavit  setting  forth  the  reaaonB  why  a  stty 
should  be  granted,  an  applioation  for  a  stay  will  be  entertained 
Application  for  such  order  must  be  made  to  the  justices  of  the 
Appellate  Term  who  heard  the  appeal,  or  one  of  them,  by  flling 
the  same  with  the  clerk  of  the  Appellate  Term,  by  whoia  it  wiQ 
be  brought  to  the  attention  of  the  court. 

NOTES. 

The  motioB  may  be,  and  usiuilhr  is«  in  the  attematiTe  either 
for  re -argument  or  leave  to  appeal. 

When  a  re-argument  of  an  appeal  from  an  order  or  judgment 
of  the  City  Court  is  granted,  the>  elerk  of  the  Appellate  Tens 
places  the  case  upon  the  calendar  of  the-nfxti  tma.>A£^r  the 
^ling  of  the  order.  No  new  notice  ef  artjfiwpmt-jrted  tie  'seFved 
or  filed.  The  case  will  be  called  in  the  tegular  order,  must  be 
submitted  without  oral  argument  and  will  be  Referred  by  the 
justices  sitting  in  that  term  to  the  justices  who  heard  the  appc^ 
in  the  first  instance,  vmless  it  is  a  case  where  s^  re-argument  is 
ordered  to  be  heard  dc  novo^  in  which  eyent|  it  will  be  heard  bj 
the  justices  then  sitting  as  though  it  was  on  the  calendar  for 
the  first  time.  Copies  of  the  briefs  used  upoi^  the  original  bear- 
ing may  be  handed  up  at  the  call  of  the  calendar  or  filed  with 
the  clerk  prior  thereto.  They  need  not  be  re-served  upon  the 
opposing  party.  If,  however,  the  nioying  party  intends  lo  rai8# 
any  new  point  not  referred  to  in  his  original  briefs  or  to  cite 
new  authorities  a  copy  of  such  supplemental  'brief  must  be  served 
upon  his  adversary  and  handed  up  on  t^e  call  pf  the  calendar  and 
such  opposing  party  will  be  giving  leave  to  reply  thereto. 

The  same  practice  prevails  when  a  re-argument  is  granted  npa|i 
an  appeal  fr6m  an  order  or  judgment  of  the  Municipal  Court. 

The  return  upon  appeal  must  be  sent  back  from  the  Municipal 
Court  to  the  clerk  of  the  Appellate  Term  who  reflles  it  and 
places  it  upon  the  calendar.  If  the  order  granting  a  re-arg^tmient 
does  not  80  direct,  an  eip  parte  order  may  be  obtained  directing 
the  clerk  of  the  Municipal  Court  to  file  the  retnrp  vritb  the 
clerk  of  the  Appellate  Term  for  the  purpose  pf  Of  re-argument 
being  had. 

In  the  case  of  Gartland  v.  N*.  Y.  Zoological  Society,  Law 
Journal,  May  7,  1909,  not  reported,  it  was  held  that  the  tfiyie  to 
appeal  from  the  determination  of  the  Appellate  Term  in  a  Citf 
Court  case  was  given  by  Section  3193  of  the  Code  of  Civp  Pro- 
cedure, and  in  a  Municipal  Court  by  Section  1361  of  the  Code 
of  Civil  Procedure.  Such  appeal  must  therefore  be  taken  ^grithin 
20  days  from  an  order  or  judgment  of  the  City  Court  and  withia 
30  days  from  an  order  or  judgment  of  the  Municipal  Court,  after 
service  of  a  copy  of  the  order  granting  lejive  with  notice  of 
its  entry. 

If  the  motion  for  leave  to  appeal  or  for  re-ar^ument  be  Xf^^de 
returnable  promptly  an  application  for  an  e^  parte  ord^r  ^t^yl^g 
proceedings  pending  the  hearing  and  determination  of  tJie  motion 

206 


RULES  OF  APPELLATE  TEBM,  FIRST  DEPARTMENT. 

wiD  be  entertainol  or  an  order  to  show  cause  i^hy  leave  to 
appeal  or  a  re-argulnent  should  not  be  granted  may  be  obtained 
with  a  temporary  ^tay  incorporated  therein,  provided  &\ich  order 
is  made  returnable  within  five  (5)  days.  The  application  for 
the  order  should  be  handed  to  the  clerk,  who  will  procure  it  to  be 
6igned  by  one  of  th^  justices  Who  heard  the  appeal  and  who  are 
alone  empowered  to  grant  a  star.  Stem  V^.  Barrett  Chemical  Co,, 
106  N.  Y.  Supp.  811.  No  other  Justices  or  branch  of  the  Supreme 
Court,  imless  it  be  the  Appellate  iHvision,  has  authority  to  grant 
a  stay  upon  silch  a  ihotion,  iv  e.,  a  stay  of  proeeedings  until  the 
hearing  and  determination  of  a  motion.  Th6  stay  terminates 
w^ith  the  entry  of  the  order  without  regard  to  service  of  a  copy 
of  the  order  or  ndtice  of  entry  thereof.  Tuska  t.  Jarvis,  61 
Misc.,  224;  Smith  v.-  Spalding,  30  How.  Pr.,  339,  442. 

If  leave  to  appeal  is  granted,  a  Stay  pending  the  hearing  of 
the  appeal  in  the  Appellate  Division  will  be  granted,  and  if  & 
re-argtunent  is  granted  a  stay  Will  W  ^aiited  pending  the  hear- 
ing of  the  re-argument.  If  leavt  tb  appeal  is  denied,  no  stay  will 
be  granted  pending  a  motion  made  in  the  Appellate  Division  for 
leave  to  appeal  and  an  application  for  such  a  stay  must  be  made 
in  that  court. 

tanJE  VttL 

Motimia  Generally --Pncticei — Motions  may  be  noticed  for 
aay  day  of  the  terln  and  must  be  submitted  without  argument. 
FiTe  di^ra*  notice  of  motion  must  be  given,  except  motions  for 
leav«  to  appeal  to  this  court  under  Rule  VI  atid  to  dismiss  an 
appeaL  A  notice  of  such  motion^  whether  founded  upon  an  order 
to  show  cause  or  a  regular  notice  of  motion,  with  proof  of  serv- 
ice thereof,  and  the  opposing  affidavits  must  be  filed  with  the 
clerk  of  the  Appellate  Tbfni  kt  <fr  IM^fbte  12  o'clock  upon  the  day 
OB  which  the  same  ia  returnable. 

All  decisions  will,  when  announced,  he  accompanied  by  an  order 
duly  signed,  unless  the  court  shall  otherwise  direct.  Motions  for 
resettlement  of  orders  must  be  nade  upon  two  days'  notice. 

Dated  July  7,  1915. 

KOTfiS. 

In  all  motiOBS)  the  motion  papers  and  proof  of  service  must  be 
filed  with  the  elerk  of  the  Appellate  Term  before  12  ic.  of  the 
day  the  same  is  retumabla 

All  papers  mUst  be  endorsed  with  the  county  clerk's  number 
of  the  clerk  of  the  county  etnbraoitfg  the  court  from  which  the 
ajmal  is  taken. 

The  opposing  party  has  until  12  o'clock  noon  of  the  return  day 
in  whidi  to  fits  opposing  aflldavits^nd  briefs  may  be  submitted 
by  either  party  up  to  that  time.  The  decision  of  the  coiu-t  upon 
motions  is  embodied  in  an  order  which  is  filed  and  entered  as 
soon  as  the  motion  is  decided.  No  appeal  lies  from  such  an  order. 
Gersman  v.  Levy,  108  N.  Y.  Supp.  1107,  affirmed  126  App.  Div.  8.3. 

If  a  party  has  served  motion  papers,  but  has  failed  to  file  them 
with  proof  of  service,  the  opposing  party  upon  submitting  an 
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affidavit  to  that  effect,  and  a  copy  of  the  papers  served  upon 
him,  may  have  the  motion  dismisBed,  with  costs. 

Motions  for  stays  pending  appeals  must  be  made  retumaUe 
before  the  Appellate  Term,  and  five  ( 5 )  days'  notice  miiBt  be  gives. 
The  same  relief  may  be  obtained  under  an  order  to  sho'vr  cause, 
which  may  be  made  returnable  on  two  (2)  days'  notice.  In  a 
proper  case  a  temporary  stay,  pending  the  hearing  of  the  motioB, 
will  also  be  granted.  The  trial  of  an  action  in  the  City  or 
Municipal  Courts  may  be  stayed  by  the  Appellate  Term,  pending 
the  hearing  of  an  appeal  from  an  order  of  either  Court,  fleisch- 
man  v.  Mengis,  118  N.  Y.  Supp.  671 ;  Amorisia  v.  Rand,  88  !N.  T. 
Supp.  356. 

In  such  motions,  a  copy  of  the  pleadings,  the  order  and  of  the 
affidavits  used  upon  the  motion  in  the  Lowe;-  Court,  both  for  and 
against  the  motion,  should  accompany  the  moving  papers  to 
enable  the  Appellate  Term  to  determme  whether  there  existi 
probable  cause  for  review.  If  that  is  not  done,  or  if  the  moving 
papers  fail  to  show  merit  in  the  appeal,  the  motion  will  1» 
denied. 

If  the  order  handed  down  upon  the  decision  of  a  motion  is 
not  a  proper  order,  the  party  desiring  to  have  it -corrected  should 
move  promptly  for  a  re- settlement  of  the  order.  This  motion 
may  he  made  upon  two  days'  notice.  A  copy  of  the  order  as 
made,  together  with  the  proposed  order  should  be  served  i^ob 
the  other  party,  with  a  notice  to  the  effect  that  the  proposed 
order  will  be  submitted  to  the  court  on  the  day  named  therein 
for  signature.  The  proposed  order  should  contain  a  statemcHt 
that  such  order  is  intended  to  take  the  place  of  the  original  order 
entered  on  the  day  of  ,  etc. 

CALENDAR  RULES. 

The  calendar  rules  of  the  Appellate  Term,  First  Department, 
are  hereby  amended  so  as  to  read  as  follows: 

RULE  L 

The  calendar  of  appeals  from  orders  and  judgments  of  the 
City  Court  will  be  called  in  the  forenoon  of  the  fi*st  day  of  the 
term  at  10  o'clock  a.  m.  The  calendar  of  appeals  from  orders 
and  judgments  of  the  Municipal  Court  will  be  called  on  tbe 
second  day  of  the  term  at  10  o'clock  A.  M. 

RXaE  XL 

In  motion  for  leave  to  appeal  or  for  re-argument,  an  indorse- 
ment must  be  made  upon  the  motion  papers  stating  the  term 
of  the  court  at  which  the  case  was  argued  or  submitted.  If  an 
appeal  upon  the  calendar  is  affected  by  a  motion,  the  motion 
papers  must  be  indorsed  with  the  calendar  number  of  such  appeaL 

RULE  m. 

The  points  on  appeal  from  judgments  and  orders  of  the  City 
Court  shall  be  printed  as  provided  for  by  Rule  43  of  the  General 
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Rules  of  Practice.  The  points  on  appeals  from  the  Municipal 
Court  shall  be  printed  or  typewritten  upon  white  paper  of  uni- 
form iize,  viz.,  ten  and  one-half  inches  in  length  and  eight  inches 
in  'Width,  and  fastened  on  the  left-hand  edge  thereof.  Upon  the 
ri^t-hand  comer  of  the  points  submitted  to  the  court  shall 
aopear  th^  name  of  counsel  arguing  or  submitting  the  same. 
Upon  (he  left-hand  corner  of  the  pomts  submitted  shall  appear 
the  cmlendar  number  of  the  case  on  appeal.  All  points,  briefs 
And  motion  papers  must  be  filed  flat.  The  county  clerk's  number 
of  the  clerk  of  the  county  embracing  the  court  from  which  the 
Appeal  is  taken  must  be  indorsed  on  all  motion  papers. 

In  appeals  from  judgments  and  orders  of  the  Uity  Court  ten 
( lO)  copies  of  the  points  or  briefs  must  be  filed,  and  three  (3) 
copies  upon  appeals  from  the  Municipal  Court  must  be  filed. 

briefs  of  counsel,  when  reference  therein  is  made  to  the  testi- 
mony given  upon  the  trial,  must  give  the  number  of  the  folio 
in  the  printed  case,  if  an  appeal  from  the  City  Court,  or  the 
number  of  the  page  and  the  line  thereof  in  the  record,  if  an 
appeal  horn  the  Municipal  Court. 

If  the  appellant's  brief  fails  to  comply  with  this  rule,  the 
appeal  say  be  dismissed.  If  the  respondent's  brief  is  deficient 
in  this  respect,  the  appeal  may  be  considered  on  the  appellant's 
brief  ak  le.     (Adopted  July  12,  1015.) 

After  fubmission  or  argument  of  cases  and  submission  of  briefs 
no  ooxiL^unications  will  be  accepted  from  counsel  except  to 
correct  rrors  or  for  citation  of  an  authority.  (Adopted  May 
14,  191f  I 
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RULES   OF  THE   APPELLATE   TERM   OF   THE    SXXPREME 
COUST  IN  THE  SECOND  JUDICIAL  DBPAJlTMENT. 


TT 


(Amended; T*Qb.  2,  IVVk) 

HELAl!tirQ    to   TH3S   HbABHTQ    OF   AFTftAfiS   ntOH  9HS   MUmOEPAL 
COtTBV  AKb  THB  MAEINQ  AUD  (HBASHTG  OF  MonOlfB  IN  flAIB 

Afpellatb  Tebh. 

RULE'L 

Calendat  of  AppealSw— The  clerk  of  said  l^t^pellate  Term  shaU, 
at  least  eight  days  before  the  first  day  of  an  appoilited  tcmi 
thereof  prepare  a  calendar  of  all  the  appeals  to  that  court  in 
which  the  returns,  cpniormaible  in  all  regpecta  with  aection  161 
of  the  New  York  City  Municipal  Court  Code  and  with  Rule  III, 
have  been  filed  ten  days  prior  to  the  commencement  of  stich  term. 
Such  appeals  ahall  be  placed  upon  said  calendar  acdording  to  the 
date  of  the  filing  of  the  returns,  respectively,  ahall  be  brought  on 
for  hearing  in  the  noanner  provided  in  R\ile  IV«  and  shall  ii>e  con- 
tinued on  said  calendar  until  disposed  of. 

RULE  n. 

Motion  to  Dismisa  iov  Want  of  Seturm-^tf  the  appellaiit  fails 
to  procure  the  return  on  appeal  to  be  made  and  filed  as  prescribed 
in  section  161  of  said  Municipal  Court  Code,  the  respoiKieni.intfy 
move  to  dismiss  the  appeal,  and  such  appeal  ahall  be  dismisBed 
unless  the  justices  assigned  to  hear  the  same  shall,  for  good 
reason  shown,  extend  the  time.    (As  amended  Feb.  2,  ldl6.) 

RULE  m. 

Returns,  Points,  etc.—  The  stenographer's  minutes,  attached  to 

the  return,  and  the  points  on  appeal,  shall  be  printed  or  type- 
written upon  white  paper  of  the  quality  and  weight  preocribed  in 
section  796  of  the  Code  of  Civil  Procedure,  shall  be  of  uniform 
size,  namely,  ten  and  one-half  inches  in  length  and  eight  inches 
in  width;  the  stenographer's  minutes  shall  be  numbered  at  the 
bottom  of  the  page,  fastened  at  the  left  hand  edge,  bound  with 
suitable  cover,  and  appropriately  indexed.  Such  points  shall  be 
fastened  on  the  left  hand  edge  thereof  and  the  number  of  the 
appeal  shall  be  indicated  thereon,  and  on  the  upper  right  hand 
corner  of  the  points  su'bmitted  to  the  court  shall  appear  the  name 
of  the  counsel  arguing  or  submitting  the  same. 

All  returns  on  appeal,  including  the  evidence,  the  exhibits  and 
all  papers  relating  thereto,  all  points,  briefs  and  all  motion 
papers  for  submission  to  the  court  must  be  flat  and  so  delivered 
to  the  clerk  of  the  Appellate  Term;  all  motion  papers  for  sub- 
miflsion  to  the  Appellate  Term,  or  to  a  justice  thereof,  must  com- 
ply with  the  forepoiiTg  conditions  as  to  quality  and  weight.  The 
exhibits  offered  by  each  party  shall  be  copied  in  typewriting  and 
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aiuias^  to  the  rcftorft  in  the  order  of  their  admiwion  in  avidcade^ 
and  the  orighimls  thereof  «hall  alto  be  returned  aepavate,  attached 
la  the  order  in  iw'hich  they  are  numbered  or  lettere4  and  plaeed 
flat  in  an  appropriate  envelope,  ph|.inly  marked^  and  enclaaed  in 
the  retnm  envelope.  The  opinion  of  the  Municipal  Court  Justice, 
if  any,  must  be  included  iithe.refsirn. 

KeUirne  on  fippei^  .frooi  prdpre  ]|ii|^  .be  iHsoompani^d  4iy  a 
eerti^Pfte  fron)  the  cler^  of  the  .Mupioipa)  Cpurt  t4at  the  return 
ecMKtaipe  the  pleadings,  jt.  eay,  all  afiiday^ta  and  othe^  papers 
recited  in  the  orde^  tfppefkled  from.  .  (^s  aipend^d  Feb.  ^  191^.) 

nn^  IV. 

Vatidns  Appeal!  for  Haarinc.-^  After  the  filing  of  the  return 
tfaeffein  an  appeal  may.  be  brought  to  a  hearing  upon  notice  of 
mthav  patty  of  not  leae  than  eight  days,  which  notice,  with  proof 
af  eevviee  thereof,  muat  be  filed  with  the  clerk  of  the  Appellate 
%rai  on  or  before  the  Monday  preceding  the  first  day  of  the 
toma.  If  ^the  parties  to  an  appeal  shall  fail  to  bring  the  same  to 
a  hearing  for  at  least  two  tenna  alter  the  same  had  been  regu- 
larly ^aeed  on  the  calendar,  the  court  must  dismiss  suoh  appeal 
unless  it  directs  its  continuance  for  good  cause  shown. 

If  the  ap(pellaiit  does  not  appear  upon  the  call  of  the  calendar 
the  Jiidgn90nt  or  ovder- appealed  from  shall  be  affirmed.  If  the 
appellant  appeara  and  the  respondent  lai}a  to  appear,  the  ap- 
pellaai  may  either  argue  or  eubsait  his  cMe»  but  judgment  of 
mvarsal  by  default  will  not  'he  allowed. 

Hearing  of  Apptalst  Feints  and  Fzhng- Same.-— The  appellant 
ahall,  on  or  before  the  Monday  preceding  the  first  day  of  the  term 
at  which  the  appeal  is  noticed  for  argument,  file  with  the  clerk 
of  tiie  Appellate  Term  three  original  copies  of  hie  points  to  be 
need  on  the  hearing  and  Aall  also,  on  or  before  the  same  day, 
aerre  a  copy  of  said  points  on  the  respondent  or  his  attorney. 
Upon  failure  to  file  and  serre  said  points  the  appeal  may,  whin 
called  in  its  regular  otdef  on  the  calendar  for  argument,  be  die- 
missed,  or  the  hearing  thereof  adjourned  to  the  next  term,  as  the 
court  may^  determine.  Not  later  than  twelve  o'clock  noon  on  the 
Friday  preceding  the  flrvt  day  of  the  term,  the  respondent  must 
serve  a  copy  of  his  points  apon  the  appellant  or  his  attorney  and 
ile  with  ue  elerk  three  original  copies  thereof,  to  be  used  upon 
noh  argument  and  hearing,  ^o  further  time  for  filing  pouits 
will  he  granted  and  |ia  other  |»oint8  will  be  veeeired.  unless  the 
eoort  afiall,  by  its  owb  motion,  direct  further  points  to  he 
submitted. 

Xo  appeal  will  be  heard  or  received  on  eubmi£Bion  unless  it  has 
been  noticed  for  argument  and  proof  of  service  thereof  has  been 
ftied  as  pvpyid^  hi  Rule  XV.  and  all  appeals  must  be  heard  or 
snbmitted  when  regularly  called  for  argument,  unless  the  court, 
for  cause  abowfi,  phall  adjoiirn  the  heari|?g  until  a  subsequent  day. 
Vo  Aj^^a)  sbdU  l)^  spbn^^^ed  without  ^rgum^ni  unless  the  poinds 
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have  been  filed  and  served  as  hereinbefore  providedy  and  is  Ifet 
argument  of  an  appeal  not  more  than  fifteen  mintttea  ahall  Iw 
occupied  by  oounsel  on  either  aide  except  by  penniaufla  of  the 

court.     (As  amended  Feb.  2,  19116.) 

RULE  VL 

Judgments,  Orden  and  Resettlements. —  The  judgment  or  order 
of  the  Appellate  Term  shall  be  entered  in  the  office  of  the  clerk 
of  the  county  embracing  the  district  of  the  Municipal  Court  wheneB 
the  appeal  comes,  and  the  return,  with  a  certified  copy  of  the 
judgment  or  order  attached  thereto,  and  all  papers  on  which  tits 
appeal  was  heard,  shall  be  remitted  to  the  Municipal  Court  in  tlie 
district  from  which  the  appeal  was  taken,  as  proTided  in  aectien 
163  of  the  Municipal  Court  Code.  If,  however,  a  motion  for 
reargument  or  an  application  for  leave  to  appeal  to  the  AppeUmts 
Division  is  made,  the  return  on  such  appeal  shall  ^  retained  by 
the  clerk  of  the  Appellate  Term  until  the  motion  is  decided,  and 
if  a  new  trial  has  been  ordered  and  the  day  fhced  for  auch  new 
trial  sball  intervene  the  submission  and  decision  of  euch  motico, 
then  the  day  fixed  for  such  new  trial  shall  be  adjourned  for  three 
weeks  from  that  day. 

Except  when  the  Appellate  Term  shall  otherwise  direct,  all 
decisions,  either  in  cases  upon  appeal  or  on  motion,  will, 
announced,  <be  accompanied  by  an  order  duly  signed. 

A  motion  for  resettlement  of  an  order  must  be  made  withift 
days  after  its  entry  and  upon  two  days'  notice  to  the 
party  or  his  attorney. 

RULE  vn. 

Motions  Generally.—  Five  days'  notice  of  motioii  ahaQ  be  giwn 

of  all  motione  made  in  the  Appellate  Term,  and  all  motions 
noticed  for  the  first  day  of  the  term,  whether  upon  an  ordor  to 
show  cause  or  on  regular  notice  of  motion,  with  proof  of  service 
thereof,  and  a  note  of  issue,  must  be  filed  with  the  clerk  of  the 
Appellate  Term  on  the  Thursday  preceding  the  commencement  of 
the  term.  The  motion  calendar  will  be  published  on  tiie  Saturday 
preceding  the  commencement  of  the  term,  but  no  motion  will  be 

£  laced  thereon  except  upon  compliance  with  this  rule  and  Rale 
[I  so  far  aa  applicable.  Briefs  of  counsel  and  the  answering 
affidavits,  if  any,  must  be  filed  with  the  clerk  on  or  before  twelve 
o'clock  noon  on  the  Saturday  preceding  the  first  day  of  the  term. 
All  motions,  including  those  made  under  Rule  II  may  be  made 
returnable  any  day  of  the  term,  must  be  submitted  wiuioiit  toga- 
ment,  and  when  relating  to  a  pending  appeal  the  calendar  niDMer 
of  such  appeal  sball  be  indicated  on  the  first  page  thereof,  to  the 
right  of  tne  title  of  the  action.     (As  amended  Feb.  2,  1916.) 

RULE  vm. 

Motion  f oi'  Re-arguments  and  Applications  for  LeaTt  to  Appeal 

—  Motions  for  reargument  and  applications  for  leave  to  appeal 
to  the  Appellate  Division  in  the  S.econd  Judicial  Department  from 
a  judgment  or  an  order  of  the  Appellate  Term,  biMMi  upon  affi- 
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davits  setting  forth  concisely  the  matters  claimed  to  have  been 
overlooked  or  iinBappreheiided  by  the  eourt,  a  concise  statement 
of  the  grounds  of  allied  error,  and  the  reasons  why  said  motion 
should  be  granted  or  such  application  ^  allowed,  with  appro- 
priate reference  to  the  authorities  relied  upon,  may  be  made  and 
submitted  to  the  justices  who  heard  such  appeal,  after  five  days' 
notice  thereof  to  the  adverse  party,  provided  the  motion  papers 
be  served  within  ten  days  after  the  entry  of  the  order  determining 
said  appeal;  all  papers  to  be  used  on  such  motion,  together  with 
a  copy  of  the  opinion,  if  any,  and  briefs  of  counsel,  shall  be  deliv- 
ered to  the  clerk  of  the  court  within  fifteen  days  after  such  deter- 
mination and  thereupon  deemed  submitted,  without  argument. 

An  appeal  to  the  Appellate  Division  from  an  order  granting  a 
new  trial  will  not  ^  allowed  unless  tke  party  so  applying  files 
with  his  notice  of  application  for  such  leave  to  appeal  a  stipula- 
tion that  if  the  oraer  appealed  from  be  afiirmed  or  the  appeal 
therefrom  be  dismissed,  juidgment  a/bsolute  may  be  rendered 
against  him. 

Motions  for  leave  to  appeal  to  the  Appellate  Term  from  an 
order  of  the  Municipal  Court  pursuant  to  the  provisions  of  para- 
graph VII  of  section  154  of  the  Municipal  Court  Code,  may  'be 
■Mde  to  the  justices  of  the  Appellate  Term  or  one  of  them,  pro- 
vided such  application  has  first  been  made  to  and  denied  'by  the 
justice  of  the  Municipal  Court  making  the  order  sought  to  be 
reviewed.  The  motion  must  'be  made  upon  the  record  in  the  court 
below,  a  copy  of  the  opinion,  if  any,  of  the  justice  making  the 
order,  and  a  concise  statement  of  the  ground  of  the  alleged  error. 
The  motion  may  be  made  after  five  days'  notice  thereof  to  the 
adverse  party,  provided  the  motion  papers  be  served  within  ten 
days  after  the  order  of  the  justice  of  the  Municipal  Court  denying 
leave  to  appeal  was  made.  The  motion  papers  shall  be  delivered 
to  the  clerk  of  the  Appellate  Term  within  fifteen  days  after  the 
making  of  the  order  by  the  justice  of  the  Municipal  Court  deny- 
ing leave  to  appeal,  except  that  after  the  last  Monday  of  June 
the  same  may  be  delivered  to  the  clerk  of  the  Appellate  Term  at 
any  time  prior  to  the  Monday  preceding  the  beginning  of  the  next 
snoceeding  Appellate  Term. 

A  party  seeking  *a  stay  pending  a  motion  for  reargument,  or 
asking  l«sve  to  appeal  to  the  Appellate  Term,  or  applying  for 
allowance  of  an  appeal  to  the  Appellate  Division  as  hereinbefore 
provided,  must  give  to  the  adverse  partv  five  days'  notice  of  such 
application,  and  the  motion  papers  snail  show  proof  of  such 


All  papers  in  motions  provided  for  by  this  rule  shall  ^e  deliv* 
ered  to  tne  clerk  of  the  Appellate  Term  and  thereupon  be  deemed 
submitted,  without  argument,  and  the  clerk  shall  bring  the  same 
to  the  attention  of  the  court,  or  one  of  the  justices  thereof,  as 
the  provision  for  such  motion  may  require. 

In  motions  for  reargument  or  for  leave  to  appeal  to  the  Appel- 
late Division  an  endorsement  must  'be  made  upon  the  motion 
papers,  stating  the  term  of  the  court  at  which  the  case  was 
argued  or  submitted. 
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CALENDAR  RULES  AI>OPH£D  BY  TUB  APPBtLATB  TBfilL 


RULB  L 

The  regular  day  calendar  of  appeals  from  orders  and  judgments 
will  be  called  on  the  first  and  succeeding  days  of  each  term  at 
one  o'clock  P.  M*    (Aa  amended  Feb.  2,  191^.) 

RULE  U. 

If  an  appeal  upon  the  ealepdar  ia  affected  by  a  motion,  the 
motion  papers  and  the  note  of  iasue  must  be  efHlorsed  with  tiu 
calendar  number  of  such  appeal. 

RULEUL 
Briefs  of  coimsel,  when  reference  therein  is  made  to  the  testi- 
mony given  upon  the  trial,  must  give  the  number  of  the  folio 
or  the  page  in  the  record.  If  the  appellant's  4)rief  fails  to  eomply 
with  this  rule,  the  appeal  may  'be  dismiesed.  If  the  respondenfi 
brief  is  deficient  in  tni«  respect,  the  appeal  may  be  considered  oa 
the  appellant's  brief  alone. 

Adopted  February  2,  1916. 
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of  the 

STATE  OF  NEW  YORK. 


AN    ACT 

Relating  to  Courts,  Officers  of  Justice,  and 

Civil  Proceedings. 

Fused  June  8, 187B ;  thi'ee-llf  tbs  being  present. 

The  B&opie  of  the  State  of  New  York,  ^presented  in  SenaU 
amd  Aemmhtift  do  enaet  ae  foilowe. 

CHAPTER  L 
General  Provisions  relating  to  Courts,  and  the  Mem- 
bers and  Officers  thereof! 

TRU   I.— fke  Ceuts  ef  tke  fltalei  their  Oenenl  Pewen  •■<  AUrlketee 
mmA  Oenenl  Bef  eleilani  pertelnUff  ie  the  Kxerelie  thereef. 

TRia  II.— PiwisleM  ef  General  Ipf llentlen,  reUtlng  to  the  Jnifes,  tm4  cei 
tnln  ether  OScen  ef  the  Gemrte. 

TITLB  I. 

The  conrte  of  the  State ;  their  general  powers  and  attributee^ 

and  general  regulations  pertaining  to  the  exercise  thereof 

Aitkto  1.  Snuneretion  end  cleHlflcmtlon. 

S.  Oenerel  powen  and  ettiibntee  of  the  cearts. 

t.  Ifleceileneoae  prerlelong  reletlnf  to  the  sIttlngB  ef  the 

▲BTIOItS  FIRST. 

EmAmeraHon  and  eUuMeaUon, 

Sm.  !•  Sewti.       

S.  SMrte  of  leceid  ensAeteted. 

Sl  wsnrts  net  ok  teeerd* 

db  Oeeeiel  yverlilene  ee  to  Jnttodletlen,  ete. 


I  1.  [Ane'd,  1900.]     Oovrtn. 

The  courts  referred  to  in  this  act,  are  enumerated  in  sections 

two  and  three  of  the  Judiciary  iaw. 

iwtnded  bj  L.  1900,  eh.  60w  |  8.    See  note  26  of  notoe  of  Board  of  SUtntoty 
OtosoUdatton  at  end  of  Code. 


r 
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COURTS. 


c.  l,t.l,a.l 


H  2-8.  [Repealed  by  L.  1909,  ch-  35.  See  Consolidated  Laws, 
tit.   Judiciary  Law,  §S  2-3.] 

t  4.  [Am'd,  1877.]  Gejieral  provjUiloi^  aji  to  JarisdlctiM, 
•to* 

Etch  (ft  th&m  eOilrti  shall  cohtitiue-t^  exet<ii^  th^  Airi»(i!eti«i 
and  powers  now  vested  in  it  by  law,  according  to  the  course  «Dd 
practice  of  the  cou^t,  except  as  otherwise  prescribed  in  this  act 

Co.  Proc.  i  10,  and  part  of  t  468. 
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General  powers  and  attributea  of  the  oourta. 

See.    6.  Tlie  tlttlnff  of  conrts  to  be  pabUc. 

8.  Coarts  not  to  sit  on   Sunday,  except  In  Bpecial  coses 
7.  Q^neral  |K»vreni.  W  eonita  of  secscd. 

*  8.  Criminal  contempts   defined. 

9.  Panishm^t  for  criminal  contempts. 

10.  Socb  contempts  fn  view  of  court;  bow  pmitAed.  etc. 

11.  Bequialtee  of  commitment. 
**        12.  Preceding  sectlona  limited 

IB.  Indlctmetit.   if  otfeoce  Is  todlctal)le. 

14.  Contempts;   panishsble  clTUly. 

15.  No  ponisluncnt  for  non-payment  of  interioentory  coeti. 

16.  Id. :  money  due  upon  a  contract. 

IT.  Roles  of  courts  of  reoor^,  bow  made  ai)d  revlsa4« 

18.  Rvlee  to  be  published. 

19.  Coorts  to  order  calendav  printed. 

20.  Expense  to  be  a  county  ebarge. 

21.  Certain  papers  may  be  destroyed. 

22.  Writs,   etc..   in  name  of  tbe  people,  fmd  Ip  BngUfb;  abtii«TUtlQQ«> 
88.  Id. ;   teste  and  retani. 

24.  Id. ;   to  be  subscribed  or  Indorsed ;   wben  error,   etc.,  not  to  Tltlate. 

25.  No  dlscontinnanc^  br  feason  of  Tacancy,  ete.  < 

86.  In   New-Tork   and   Brooklyn,   continoance   of  prodeedings  commmaHl 
before  judges. 

27.  ProTlslcms  respecting  tbe  sea)s  of  poorts. 

28.  Seals  of  comities. 

29.  [Repealed.] 

30.  New  seals. 

II  G-e.  [Repealed  by  L.  1909,  ch.  $5.    See  QonsoUdited  Laws, 
m.  Judiciary  Law,  ${  4-5.1 

1  7.  Q«m«««l  poi»r«ra  off  eoqrt*  off  recortf. 

A  conrt  of  record  has  power: 

1.  To  issue  a  subpoena,  requiring  the  attendance  of  a  p^rfon 
found  in  the  State,  to  testify  in  a  cause  pending  in  that  court; 
subject,  howeveri  to  i\xe  limitations  preaoribed  bar  law,  with  re- 
spect to  the  portion  of  the  State  in  which  the  precMs  of  a  local 
court  of  record  may  be  serred.  « .       • 

2.  To  administer  an  oath  to  a  witness,  in  the  exercise  of  tbe 
powers  and  duties  of  the  court. 

3.  To  derise  and  mak^  new  process  and  forms  of  proceedingSt 
necessary  to  carry  into  effect  the  powers  and  jurisdiction  pos- 
sessed by  it. 

2  R.  S.  276.  I  1  (3  R.  8.,  Mb  «d.,  468;  S  Edm.  297). 

If  8-ia.  [Repealed  by  L.  1909,  ch.  3^.  See  Consolidated  (.aw«, 
tit  Judiciary  Law,  S8  750-752,  754.1 

i  13.  [^epaalea  by  L.  .lAQQ,.  cb.  8&     See  PanU  Lew,  I  602.] 

^  I  14-  [Repealed  by  L.  1909,.  ch.  35.     See  Consolidated  Laws, 
tit.  Jodidary  Law,  j  753.] 

If  15-16.  [Repealed  by  L.  1909.  ch.  14.  -  See  CoBsoiidatad 
Laws,  tit  Ciril  Klgbts  Law,  $S  20-21.] 


II  l7-«6  WRITS,  Etc.  c.  1, 1. 1,  a.  2 

II  IT-IH.  [Repealed  by  L.  1909.  ch.  35.  See  Consolidated 
Laws,  tit.    Jndiciary  Law,  SI  &2,  90,  93-95,  154,  193,  328  and 

I  SO.  [Repealed  by  L.  1909,  cbs.  16  and  68.  See  Consolidated 
Laws,  tits.   Connty  Law,  §  240,  State  Finance  Law,  §  46.] 

1  SI.  [Repealed  bj  L.  1909,  ch.  35.  See  Consolidated  Laws, 
tit.   Judiciary  Law,  |  87.] 

i  Ji2.  IVrtts,  «te.9  In.  name  off  the  people,  and  In  Bnsrlisk} 
abbreviations. 

Except  where  it  is  otherwise  specially  prescribed  by  law,  a  writ 
or  other  process  must  be  in  the  name  of  the  oeople  of  the  State, 
and  eacn  writ,  process,  record,  pleading  or  otner  proceeding  in  s 
court,  or  before  an  officer,  must  be  in  the  English  language,  and, 
unless  it  is  oral,  made  out  on  paper  or  parchment,  in  a  fair  legible 
character,  in  words  at  length,  and  not  abbreviated.  But  the 
proper  and  known  names  of  process,  and  technical  words,  may  be 
expressed  in  appropriate  language,  as  now  is,  and  heretofore  has 
been  customary;  such  abbreviations  as  are  now  commonly  em- 
ployed in  the  English  language-  may  be  used;  and  numbers  may 
be  expressed  by  Arabic  figures,  or  Roman  numerals,  in  the  cns- 
tomary  nianner. 

2  R.  S.  275.  II  8  end  9  (3  B.  S.,  6th  ed..  467;  2  Bdm.  2S5),  codsoU- 
dsted. 

1  28.  Id*;  temt9  and  return. 

A  writ  or  other  process  issued  out  of  a  court  of  record,  must 
be  tested,  except  where  it  is  otherwise  specially  prescribed  by 
law,  in  the  name  of  a  judge  of  the  court,  on  any  day;  must  be  re- 
turnable within  the  time  prescribed  by  law;  or,  if  no  time  is  pre- 
scribed by  law,  within  the  time  fixed  by  the  court,  and  therein 
specified  for  that  purpose;  and  when  returnable,  jnost,  together 
with  the  return  thereto,  be  filed  with  the  clerk,  unless  otherwise 
specially  prescribed  by  law. 

2  R.  S.  279,  I  9;  L.   1847.  cb.  280,  |  57;  L.   1847.  ch.  470,  |  4S. 

I  24.  Id.|  to  be  snbserlbed  or  Indorsed;  vrlien  error, 
ete.,  not  to  vitiate, 

A  writ  or  other  process,  issued  out  of  a  court  of  record,  must, 
before  the  delivery  thereof  to  an  officer  to  be  executed,  be  sub- 
scribed or  indorsed  with  the  name  of  the  officer  by  whom,  or  by 
whose  direction  it  was  granted,  or  the  attorney  for  the  party,  or 
the  person  at  whose  instance  it  was  issued.  A  writ  or  other  proc- 
ess thus  subscribed  or  indorsed,  is  pot  void  or  voidable,  by  reason 
of  having  no  seal  or  a  wrong  seal  thereon,  or  of  any  mistake  or 
omission  in  the  teste  thereof,  or  in  the  name  of  the  clerk,  unleu 
it  was  issued  by  special  order  of  the  court. 
Id. 


I  26.  [Am*d»  1877.]     No  dlseontlnnanee  hy  reason  of 
eanoyy  ete. 

An  action  or  special  proceeding,  civil  or  criminal,  in  a  court  of 
record,  is  not  discontinued  by  a  vacancy  or  change  in  the  judges 
of  the  court,  or  by  the  re-election  or  re-appointment  of  a  judge; 
but  it  must  be  continued,  heard  and  determined,  by  the  court,  as 
constituted  at  the  time  of  the  hearing  or  determination.  After  a 
judge  is  out  of  office,  he  may  settle  a  case  or  exceptions,  or  make 
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mnj  return  of  proceedings,  had  before  him  wliile  he  was  in  ofllc^ 
mnd  may  be  compelled  so  to  do,  by  the  conrt  in  which  the  actiot 
or  special  proceeding  is  pending. 

S  B.   8.  277.  i  2. 

I  ae.  [ABA*dy  1910.]  "WlieH  one  Indgre  B^ay-  «oHtiHiie  pro* 
eeedlnir*  eominenecd  before  aHother. 

In  the  counties  within  the  first  and  secoijd  judicial  districts, 
a  special  proceeding  instituted  before  a  judge  of  a  court  of  record, 
or  a  proceeding  commenced  before  a  judge  of  the  conrt,  out  of 
court,  in  an  action  or  special  proceeding  pending  in  a  court  of 
record  may  be  continued  from  time  to  time,  before  one  or  more 
other  judges  of  the  same  court,  wiUi  like  effect,  as  if  it  had  been 
instituted  or  commenced  liefore  the  judge,  who  last  hears  the 
aame.     (See  I  771,  post.) 

Ara'd,  U  1910,  cb.  562.    In  effect  Sept.  1,  1910. 

i  ST.  [Repealed  by  L.  1909.  chs.  36  and  65.  See  Gonsolidated 
Laws,  tits.  Judiciary  Law.  If  28^  158  and  194,  County  Law, 
«  245;  and  also  Code  Civ.  I^ro.,  I  2507.] 

S  S8.  [Repealed  by  L.  1909,  ch.  16.  See  Consolidated  Laws, 
tit.  County  Law«  I  245.] 

i  s».   [Repealed  by  L.  1892,  ch.  677.] 

f  ao.  [Repealed  by  L.  1909,  ch.  35.  See  Coniolidated  Lftwi, 
tits.  Jadidary  Law,  i  29,  County  Law,  |  246^1 
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ARTICLS  THiai>. 

MiaceUan^Qus  provisions  relating  to  the  aitUnga  of  tluB^eoufi, 


Bm.  81.  BoMit»   fuel,   etc.,  bow  farnlaked. 

82.,  No  llqvon,  vtc,  to  be  sold  Ui  coart*lloqi^ 
33.  PeD44tT. 

84.  Adotttimicsit  of  coart  to  a  future  day. 

85.  Ad^urnoient  of  term.  Jud^  Dot  appearing. 

ffi.  Wiied  court  to  be  adjourned  to  a  dajr  certain. 
7.  Qauaea   tried  elsewhere   tlian  at  court-hoiiae. 

38.  Qorernor  may  change  place  for  holdlog  courts  of  record. 

39.  Such   appolatment,   etc.,    to   be  recorded   and   puMiahed. 

40.  Judge  may  chaqfa   pl^ee  for  holding  court  of  record. 

41.  Adjournment  of  term  to  another  place  when   partiea  so  atlpolats. 

12,  Place  for  holdloff  courta  In  city  oC  New-York*   bpw  cbaaged, 
8.  Wneh   court-housd  la  unfit   to  hold   cot^rt,    another   place   to  l>e  ap- 
polatefl. 
44.  No  action  or  special  procepdlaf  .^^ttd,  etq..  by  fiiUn^  or  ildjQpi** 

ment  of  court. 
^5.  Trial  once  cynuoaoced  may  be  continued  |>0yqnd  term.    . 

i  81.  [Repealed  by  L.  1909,  ch.  16.  See  ConwlldAted  Laws, 
tit.  County  Law,  §  42.    Sao  also  New  York  charter,  }  62.) 

II  s^^Bf  [Qepe^led  by  L.  1909,  ch.  88.  See  Pemil  Uw, 
i  1790.1 

i  34.  [Am'd,  ISfNS,  1909.]  (Trial  of  c«ia»e»  at  adjovraed 
term. 

Causes  may  be  noticed  for  trial  for  any  term  of  a  court  of 
record  adjourned  as  provided  in  section  seven  of  the  judiciary 
law,  as  if  it  was  held  by  original  appointment. 

Amended  by  L.  1895,  ch.  946.  and  L.  1909,  ch.  05.  Former  aectloo  re- 
pealed by  L.  1909,  ch.  35.  See  Consolidated  Laws,  tit.  Judiciary  Law, 
II  7.  534,  540.  See  note  27  of  notes  of  Board  of  Statutory  Conaolldatloa 
at   end  of   code. 

II  36-36.  [Repealed  by  L.  1909,  ch.  35.  See  Consolidated 
Laws,  tit.    Judiciary  Law,  §  6.] 

I  87.  CanaeM   tried   elae^vl&ere  than   at  conrt-l&ovae. 

The  parties  to  an  action  or  special  proceeding,  pending  in  a 
court  of  record,  may,  with  the  consent  of  the  judge  who  is  to 
try  or  hear  it,  without  a  jury,  stipulate  in  writing,  that  it  shall 
be  tried  or  heard  and  determined,  elsewhere  than  at  the  court- 
house. The  stipulation  must  specify  the  place  of  trial  or  hearing, 
and  must  be  filed  in  the  office  of  the  clerk;  and  the  trial  or  hearing 
must  be  brought  on  upon  the  usual  notice,  unless  otherwise  pro- 
vided in  the  stipulation. 

L.    1847.   ch.   470,    I   41.      See   |   239. 

I  88.  Governor  may  chanire  place  for  holding  eoarta 
of   record. 

If  the  governor  deems  it  requisite,  by  reason  of  war.  pestilence, 
or  other  public  calamity,  or  the  danger  thereof,  that  tne  next  en- 
suing term,  or  the  next  ensuing  adjourned  sitting,  of  the  court 
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of  Appeals,  or  that  the  next  ensuing  term  of  any  oilier  couirt'Ol 
record,  appointed  to  be  heM  elsewhere  than  in  the  city  of  N^w- 
Tork,  should  b«  heK)  at  a  place,  other  than  that  Whet-ib  It  is  ap- 
pointed to  be  held,  he  may,  by  proclamation,  appoint  ft  ditter^fit 
place  within  its  district  for  the  holding  thereof:  ahd  at  Ati^  thufi 
tb^feafter  he  miiy  reroke  the  appointment,  and  appbiht  Jlnothef 

glace,  or  leave  the  term  to  be  held  at  the  place  wherfe  it  Would 
are  been  held,  bttt  for  his  appointment. 

2  ft:  8.  200,  I  87.    JthlB  fecUon  has  n6t  been  esortfltly  rifealed  )te|  Iim| 
been  embodied  In  th«  JTndlctary  Law.     Se«  ConaoIIdttdd   Lawi,    tit;    Tudlcl- 

%rw  i-aw,  I  a.  . 


I  89.  Svch  appointments^  etc.,  to  be  reeorded  and  pnb* 


Sach  an  appointment  or  revocation  must  be  under  the  hand  of 
the  governor,  and  filed  in  the  office  of  the  secretary  of  State;  it 
most  be  published  in  such  newspapers  and  for  such  time,  as  the 
governor  directs. 

Id.,  i  88.  Partly  repealed  by  L.  1900,  ch.  68.  See  Gooaolidated  LawB, 
tJt.  State  Finance  Law,  |  46.  Balance  of  aectlon  not  exprcaaly  repealed 
bat  ia  embodied  In  Jodiclarj  Law,  |  8. 

I  40.  [Repealed  by  L.  1009,  ch.  35.  See  Consolidated  Laws, 
tit.  Judiciary  Law,  |  9.] 


I  41.  [Am'd,  1891,  1000.]  Adjournment  of  tevm  to  an- 
other plaee  ^rhen  parties  ao  atlpnlate. 

A  court  of  record  may  in  its  discretion,  where  the  parties  to 
an  action  file  a  stipulation  that  the  same  be  tried  at  a  place 
within  the  county  where  said  action  is  triable,  other  than  the 
court-house,  adjourn  the  term  to  such  place  for  the  trial  of  said 
action.  Notice  of  such  an  adjournment  must  be  given,  as  the 
court  directs  by  the  order. 

U  1883.  ch.  150.  flrat  clanae  of  I  5  (4  Bdm.  532) ;  and  L.  1866.  ch.  174. 
I  2  (6  Bdm.  705);  conaolldated  and  am'd;  L.  1891.  ch.  169.  Amended  by 
L.  1900.  ch.  65.  Alao  partly  repealed  by  L.  1909,  ch.  85.  See  Goneolldated 
LawB.  tit.  Judiciary  Law.  |  10.  See  note  28  of  notes  of  Board  of  Statutory 
CoBMUdatloQ  at  end  of  code. 

if  42-48.  [Repealed  by  L.  1909,  ch.  35.  See  Consolidated 
Laws,  tit.   Judiciary  Law,  §§  11-12.] 

I  44.  Ho  aetlon  or  apeelal  proeeedlmv  abated,  ete.,  by 
failure   or  adjournment  of  eourt. 

When  a  term  of  *  court  fails  or  is  adjourned,  or  the  time  or 
place  of  holding  the  same  is  changed,  as  prescribed  in  this  chap- 
ter, an  action,  special  proceeding,  writ,  process,  recognizance, 
or  other  proceeding,  civil  or  criminal,  returnable,  or  to  be  heard 
or  tried,  at  that  term,  is  not  abated,  discontinued,  or  rendered  void 
thereby;  but  all  persons  are  bound  to. appear,  and  all  proceedings 
must  be  had,  at  the  time  and  place  to  which  the  term  is  adjourned 
or  changed,  or,  if  it  fails,  at  the  next  term,  with  like  effect  as  if 
the  term  was  held,  as  originally  appointed. 


2  R.  8.  204.  fl  22:  2  R.  8.  277.  If  S,  S  and  8:  2  R.  8.  291.  I  91- 
L.  1883,  cb.  159.  I  3  (4  Bdm.  532);  U  1847.  ch.  280,  |  28  (4  Edm.  664); 
L.  1888.  ch.   174,   f  3   (8  Edm.  706). 
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145  TRIALS  NOT  TO  ABATE,  ETC.       4).l,tl|a.3 

I  4B.  Trial  onee  eommeneed  majr  be  eontiniaed  bcj^^A 
terM« 

Where  the  trial  or  hearinir  of  an  issue  of  fact,  joined  in  an  ac- 
tion or  special  proceeding,  ciyil  or  criminal,  has  been  commenced 
at  a  term  of  a  court  of  record,  it  may  notwithstanding  the  ex- 
piration of  the  time  appointed  for  the  term  to  continue,  be  cod- 
tinued  to  the  completion  thereof;  including,  if  the  cause  is  tried 
by  a  jury,  all  proceedings  taken  therein  until  the  actual  discharge 
of  the  jury;  or^  if  it  is  tried  by  the  court  without  a  jury,  until  it 
la  finally  submitted  for  a  decision  upon  the  merits. 

L.  1875,  cb.  3,  I  1,  am'd.  This  Mctlon  saperscdes  L.  184t,  ch.  fl;  ad 
U   1S59,  ch.  208.   i  1    (ft  Bdm.   248). 


e.l,t.2  JUDGES.  1146-60 


TITLBIX. 

ProTtsioas  of  general  application,  relatinir  to  the  Judgree, 
and  certain  otner  officers  of  the  courts. 

[Article  headings  of  ch.  1,  tit.  2.  cepeated  by  L.  1909,  ch.  65,  I  4.] 
Sec.  46.  Jodfe  Dot  to  sit  when  he  Is  a  party,  ete.,  or  has  not  heaxd  arga- 

UMfSt. 

47.  JaOge  not  to  be  Interested  In  costs. 
4a  DIsabiMtj  of  jndce  in  certain  appeals. 

49.  Judge  or  Judge's  partner  not  to  practice  in  bis  court. 

50.  Judge's  partner  or  clerk   not  to   practice  before  blm;   Judge  not  to 

practice  In  a  cause  which  has  been  before  blm. 

51.  Jndge  not  to  take  fees  for  adrlce  in   certain  cases. 

52.  Substitution  of  one  offlcer  f<»-  another  in  special  proceeding. 

53.  Proceedings   before   substituted    ofBcer. 

54.  Judge  to  file  certificate  of  age.   etc. 

55.  Party  may  appear  In   person  or  by  attorney. 

56.  EKaminatlon   and  admission  of  attorneys. 

57.  Rules,    how  changed. 

58.  Exemptions  to  graduates  of  certain  law  schools. 

50.  Attorney's  oath   of  offlce,   and  certificate  of  admlasion. 

60.  Serriee  of  paper  opon  attorney  residing  in  adjoining  state* 

61.  Clerks,  etc..   not   to  practice. 

62.  Id. ;  as  to  sheriff,  etc 

63.  None  bnt  attorneys  to  practice  in  New- York  dt/. 

64.  Penalty  for  Tiolatioa,  or  snfferlng  Tlolation  of  last  seetioii. 
66.  Death   or  disability  of  attorney:    proceedings  thereupon. 

66.  Attorney  or  counsers  compensation. 

67.  Suspension  from  practice. 

68.  Must  be  on  notice. 

68.  Bemoral  or  suspension,   how  to  operate. 

70.  Punishment    for   deceit,   etc. 

71.  Id.;   for  wilful  delay  of  action. 

72.  Attorney  not  to  lend  his  name, 
78.  Attorney  not  to  buy  claim. 
74.  Certain  loans  prohibited. 

76.  Penalty. 

76.  Limitation  of  precedlns  sections. 

77.  Same  rale  when  party  prosecutes  in  person. 

78.  Partner  of  district-attorney,  etc.,  not  to  defend  prosecntions. 
70.  Attorney  not  to  defend  when  he  has  been  public  prosecutor. 

80.  Penalty. 

81.  UnUtation  of  provisions. 

32.  QuaUflcations  of  stenographer. 

SB.  General  duty  of  stenographer;  notes,  when  to  be  filed. 

84.  Notes,   how  preaerred;   when  written  out. 

89.  Stenographers  to  furnish  gratnitovsly  copies  of  proceedings  to  Judge. 

86.  To  furnish  like  copies  to  psrtles.  dlstrict^attorcey.  attorney-general, 

or  presiding  Judge;   compensation. 

87.  These  sections  applicable  to  assistant-stenographers. 

88.  Snperrisors  to   prorlde   for  compensation,   etc.,   of  stenographers. 
80.  Clerks  of  appellate  dirision  and  special  deputy  clerss. 

90.  Clerk  in  New- York  or  Kings,  not  to  be  referee,  etc. 

91.  Criers  for  courts  of  record. 

92.  When  sheriff,  constable,  etc..  to  act  as  crier. 

98.  Cnstodjb    charge    and    control    of    the    seals,    books,    files,    records, 

papers,  etc. 

94.  Interpreter  for   courts  of  record  in   Kings  and  Queens  counties. 

95.  Attendants   and    messengers,   how   appointed   in   Kings,    Qnosna   and 

Richmond  countlea. 

96.  Duties  of  persons  appointed  under  last  section. 

97.  Sheriff,  when  directed,   to  notify  eonstaUes,  etc.  to  attend  covrts. 

99.  Id.,  when  not  directed. 

99.  Penalty  for  neglect  of  offlcer  to  attend  court. 

II  4«-M>.  [Repealed   by   L.   1909,    ch.   35.      See   OonsoHdated 
Lawg,  tit.   Judiciary  Law,  §§  15-18,  20-22.  471.] 
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Jj5l-^5  JUDOES.  c.  l,t.2 

i  SI*  [This   section   not   expressly   repealed   by    the   judiciary 
Uw  but  has  been  embodied  in  section  19  thereof.] 

i  52.   [Am*d,    1800.]      8ab«tltilti*ti    of  one   ollleor   for    «m- 
lather  An  «peol«l  prooeedlns* 

In  case  o^  the  death,  sickness,  resi^ation,  removal  from  office, 
absence  from  the  county,  or  other  disability  of  an  officer  before 
whMi  or  in  whose  court  a  special  nroceedini^  baa  been  iastituted, 
where  no  express  proyision  is  made  by  law  for  the  continuance 
thereof,  it  may  be  continued  before  the  officer's  successor,  or  any 
other  officer  residing  in  the  same  county,  before  whom  it  might 
have  been  originally  instituted;  or,  if  there  is  no  such  officer  in 
the  same  county  or  in  case  such  officer  be  disqualified,  then  before 
an  officer  in  an  adjoining  county,  who  would  originally  have  had 
jurisdiction  of  the  subject  matter,  if  it  had  occurrea  or  existed 
in  the  Utter  bounty ;« and  in  case  such  special  proceeding  be  pend- 
ing in  a  county  court  and  the  county  judge  of  the  county  be  dis- 
aualifled  to  hear  and  decide  the  same,  then  in  such  case  all  fur- 
tier  proceedings  therein  may  be  had  in  the  county  court  of  any 
adjoining  county,  which,  court  shall  have  jurisdiction  to  hear,  try 
anid  determine  the  same  and  to  enforce  its  order. 

2  R.  8.  984,  f  61  (3  R.  8..  5tli  ed..  475;  2  Bdm.  295);  L.  189»,  ch. 
878.      In   effect   Sept.    1,    1809. 

i  58«  Pvo«««dlliffa   before   a^bailtiaied    ollleer. 

At  the  time  and  place  specified  in  a  notice  or  order»  for  a  party 
to  appear,  or  for  any  other  proceeding  to  be  taken,  or  at  the  time 
and  place  specified  in  the  notice  to  be  given,  as  jpresbribed  in  this 
section,  the  officer  substituted  as  {Prescribed  in  the  last  section,  or 
in  any  other  provision  of  law,  to  continue  a  special  proceeding 
instituted  before  another,  may  act.  with  respect  to  the  special  pro- 
ceeding, as  if  it  had  been  originally  instituted  before  him.  But  a 
proceeding  shall  not  be  taken  before  a  sifljStitutM  officer,  at  a 
time  or  place,  other  than  that  specified  in  the  original  notice  or 
order,  until  notice  of  the  substitution,  and  of  the  time  and  place 
appointed  for  the  proceeding  to  be  taken,  has  been  giy.eh,  either 
by  personal  service  or  by  publication,  in  such  manner  ana  for 
such  time  as  the  substituted  officer  directs,  to  each  party  who 
may  be  effected*  thereby,  and  who  has  not  appeared  berore  either 
officer.  Where,  after  a  hearing  has  been  commenced,  it  is  ad- 
journed to  the  next  judicial  day,  each  day  to  which  it  is  so  ad- 
journ^d,  is  regarded,  for  the  purposes  of  this  section,  as  the  day 
specified  in  the  original  notice  or  order,  or  in  the  notice  to  appear 
before  the  aubstituted  officer,  as  the  case  requires. 

2  R.  S.  284.   II  52  and  53;  consolidated  and  i&m*d. 

I  54.  [Repealed  by  L.  1900,  chs.  23  und  35.  See  Consolidated 
Laws,  tits.   Executive  Law,  §  29,  Judiciary  Law,  §»23.1 

i  56.  Party  may  appear  in  person  or  by  attorney. 

A  party  to  a  civil  action,  who  is  of  full  age,  may  prosecute  or 
defend  the  same  in  person  or  by  attorney,  at  nis  election,  unless 
he  has  been  judicially  declared  to  be  incompetent  to  manage  his 
affairs.  Each  provision  of  this  act,  relating  to  the  conduct  of  an 
action,  wherein  the  attorney  for  the  party  is  mentionedi  iaclwdes 

•  Error  In  engroasing  for  "  affected." 
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ft  Pftity  pq[>seciiting  or  ^effp^ng  in  pecBoi),  unless  q|;b«rwise 
specially  prescribed  therein,  or  unless  tfiat  construction  i^  mani- 
festly repugnant  to  the  context.  If  a  party  has  an  attorney  in 
the  actSoii,  be  cannot  ftppe^r  \q  act  i|i  pefson,  where  i^n  ^ttpr|iey 
may  appear  or  act  either  by  special  prpviaaon  o^  law,  ov  by  th^ 
course  and  practice  of  the  court. 

I  BO.  [Repealed  by  L.  1909,  ch.  85.  See  0<wjaolid|ited  paws, 
tit.  Judiciary  Law,  Sf  53,  56,  88»  46(M65,  467.] 

I  97,  [Repealed  by  L.  1:909,  chs.  Cq  apd  3p.  8e^  QpnsfllldMecl 
Laws,  tits.  Executive  J^aw*  I  ^,  Judiciary  )4iW»  (  P3*!| 

II  S8-60  [Repealed  by  L.  1909.  ch.  35,  See  Cppsolidated 
Laws,  tiL,  Judiciary  Law,  ||  53,  ^,  466.] 

1  eo.  rAm'd,  19O0.]  Service  of  paper  toppi^  uttorpeT  re- 
slilinK  lA  adJoiaiBS  atate.  * ' 

Serrice  ef  a  paper,  which  might  be  mi^de  uppp  tiifp  fit  his 
residence,  if  be  wfta  a  vceident  of  tae  $tat^t  way  be  1^94!^  upon 
a  person  regularly  admitted  to  practice  as  'an  attorney  and 
GouneelQr*  in  the  eonrta  qf  re^or^  Qt  th|f  State,  w|^qs^  omoe  for 
the  transaction  of  law  business  is  wit^jii  the  $t^t^,  but^  wfio 
resides  in  an  adjoining  State,  by  depositing  the  paper  in  a  post- 
office  in  the  city  or  town  where  hia  office  is  loeatadi  ptaperly 
inelosed  in  a  postpaid  wrapper,  directe4  to  hifn  at  hia  Q&pe.  ii 
service  thus  made  is  equivalent  to  personal  service  npoo  hipt* 

Ls  1866,  ^  |75,  f  1  (6  Edm.  700).  ^mended  by  U  1909.  cb.  QS.  AlM 
partly  repealed  bj  L.  19q8, ,  ch.  85.  ^ee  Caasoll<lat(>A  Laws^  tit,  JiidleUry 
ijftw,  I  470.  Sm  note  89  of  notes  of  Bo^Td  of  SUtutory  OoiuioUdittQ%  4t  Ha 
of  code. 

II  oa-ea.  [Repealed  by  L.  1909,  ph.  36.  See  Gopselidated 
Laws,  Ut.  Judiciary  I«aw,  H 1250^  473i]        . 

If  68-64,  [appealed  by   li,   l^Q^  cl^.   S8.     fie^  Pen^)  I^aw, 

§  6S.  [Am*d,  1013.]  Death  or  disabtltty  of  an  attav«eri 
proccedlns*  tliereapon. 

If  an  attorney  dies.  Is  removed  or '  snapen^ed,  ev  otherwise 
becomes  disabled  to  act,  a(  any  time  befpi«  judgment  in  an 
actiouy  no  further  proceeding  ahali  be  taken  In  the  action  against 
the  party  for  whom  he  appeaaad,  until  thirty  days  after  notice 
to  appoint  another  attorney  has  been  given  to  that  party,  either 
personally,  or  in  such  manner  as  the  court  directs.  If  after 
iiuch  notice,  given  as  herein  provided,  no  attorney  appears  for 
the  party  notified  within  the  time  specified  in  this  section,  the 
party  serving  the  notice  may  proceed  with  the  cause,  and  take 
a  dismissal  of  the  complaint,  or  a  verdict,  decision  or  judgment, 
as  the  case  requires,  and  it  is  not  necessary  to  give  any  further 
notice. 

2  a.  8.  S87.  I  67  (3  R.  S..  6th  ed.,  477;  2  Bdm.  298).  Am*d  L.  1913,  ch. 
74t.      In    eflreet    May   26.  1916. 

fi  66-67.  [Repealed  by  U  1909,  ch.  35.  See  Consolidated 
Laws,  tit.  Juuiciary  Law,  S|  88^  474-475,  477.J 

I  OS.  [ParUy  repealed  by  L.  1909,  ch.  35.  But  see  Consoli- 
dated Laws,  tit.  Judiciary  Law,  H  88  and  476,  which  embody 
the  whole  of  this  section.] 

I  6&.  [Repealed  by  L.  1909,  ch.  35.  See  Consolidated  Laws, 
tit.  Judiciary  Law,  |  478. J 
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i  1 70-99  ATTOBKETB.  «.  1,  i  t 

ii  70-71.  [Bepealed   by   L.   1909,   ch.   8&     See   Penal  Ltw, 
1273.] 

I  73.  [Repealed  by  L.  1909,  ch.  35.     See  Conaolidated  Laws, 
tit.  Judiciary  Law,  {  479.] 

ii  78-81.  [Repealed   by   L.    1909,   ch.   88.     See   Penal  Law, 
a  274-276,  278,  279.] 

fl  8S.  [Repealed  by  L.  1909.  ch.  35.     See  Gonaolidated  Lawt 
tit.   Judiciary  Law,  ff  290-291,  29a-294.] 


i  88.  [Repealed  by  L.  1909,    cha.   35  and  65.     See  CodboII- 
Lted  Laws,  tit.    Judiciary  La 
see  Code  Cir.  Pro.,  |  IS&a.] 


dated  Laws,  tit,    Judicia]^  Law,  §|  14,  24,  295-297,  301;  and 


il  84-87.  [Repealed  by  L.  1909,  ch.  35.  See  ConaoHdated 
Laws,  tit.  JudicUry  Law,  H  292,  298-900,  302-304.] 

i  88.  [Repealed  by  L.  1909,  ch.  16.  See  ConaoUdated  Law^ 
tit.   County  Law,  {  12.} 

i  88.  [Repealed  by  L.  1900,  cha.  16  and  36.  See  Consolidated 
Laws,  tits.  County  Law,  |  169,  Judiciary  Law,  if  101,  15G,  159, 
264,  280,  281.] 

ii  90-88.  [Repealed  by  L.  1909  ch.  35.  See  ConaoUdated 
Laws,  tit.   Judiciary  Law,  §§30,  169,  199,  251,  365-366,  406.] 

i  84.  [Repealed  by  L.  1909,  ch.  35.  See  Consolidated  Laws, 
tit.   Judiciary  Law,  §§  167,  200,  381,  386.] 

I  86.  [Repealed  by  L.  1909,  chs.  35-65.  See  Consolidated 
Laws,  tit.  Judiciary  Law,  §§  168,  200;  and  also  Code  Civ.  Pro., 
§  2512.] 

ii  86-98.  [Repealed  by  L.  1909.  ch.  35.  See  ConaoUdated 
Laws,  tit.  Judiciary  Law,  fi  230,  349,  351,  354,  160,  170.  20L 
281-283«  279,  408,  405,  343,  l07,  and  also  Code  Civ.  Pro..  |  2501 
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c.  8, 1. 1  EXECUTION  OF  MANDATES.  M  lOO-lM 


CHAPTER  IL 

Powers,  Duties,  and  Liabilities  of  a  Sheriff,  or  other 
Bfinisterial  Officer,  in  the  Execution  of  the  Pro- 
cess or  Other  Mandate  of  a  Court  or  Jiidgc^  in  a 
Civil  Case. 

TITLfi     I.    Pr«?late»t  rt l«llBff  f  o  tb«  Ex«rmi  Ua  •t  I'ItII  H»a4at#t  gMwally. 

TITLK    II.-ProTl«toB«  relailNr  tn  1b«  Kx^ealloa,  by  »  Sheriff,  df  ft  Mtttftt* 
Mfftlaiit  tiitt  PHrNna. 

TITLE  ltl.-AMllrftflMi»r  tb«  fuivfolBS  ProTliiUftt  to  tiM  Proc»«4U«ft  of  ft 
t*orua«r. 


IT.-Ptowftn.  DftClM  ftft^  UftfclllU**  mt  »m  la^ftMlM  aM  tftwii^ 
Kli«Hff  iMpftHlvelj,  TftftrMftff  Ik*  Mftttsn  fMladfi  TftttS 
Ckftpicr. 

TITLE  I. 

Fioyi»ions    reUtiii^  to  the  execution  of  civil'  nunviatee 

generaUy. 

See.  100.  Bteilff  to  farnloh  eoitmlo  mlniito. 

jot.  OMisr  oi  pcoetOB.  otc,  to  be  telWoroi  whoB  —tot. 
1Q8l  Sborfff  to  execute  proceoe,  etc.;  aiaj  return  bf  yrV_ 
100.  liability  (or  neglect  In  epecUl  proceedings. 
10ft.  Sbortit  majr  eommand.  tbo  power  of  tbe 


100.  Namce  of  retUters  to  be  certified. 

100.  Pnnlabment  for  refnalag  to  aielit. 

107.  Ooremor  may  order  oot  nllltaiy. 

106.  Trial  of  claim  of  tltlo  by  tblrd  penoa,  to  ptoporty  aolied  by  fhorUC 

100.  Sxpeneeft,  bow  paid. 

I  lOO.  OMerlfl  to  fnrnlnli  certain  mlnvte. 

A  oherlif,  to  whom  a  mandate  of  any  description,  li  dellyered 
to  be  execnted,  must,  without  compensation,  give  to  the  person 
dellrering  tbe  same,  if  required,  a  minute  in  writing,  signed  by 
tbe  sheriff,  specifying  the  names  of  the  parties,  the  general  na- 
ture of  tbe  mandate,  and  tbe  day  and  hour  of  receiylng  the  same. 

sag.    MO.  I  75  (S  B.  S.,  6tb  od.,  788;  2  Bdm.  468),  am'd. 

i  lOl.  [Am'dy  187T.]    Copy  of  pvooeaa,  ete.,  to  be  deliTerea 


A  sheriff  or  other  officer,  serring  a  mandate,  must,  uppn  the 
request  of  tbe  person  served,  deliver  to  him  a  copy  thereof,  with- 
out compensation. 

M..  I  TO. 


I  lOS.  [Am'dy  18770    Sheriff  to  ezeeute  proeeno^  ete.| 
99tmrwk  br  Bftstl. 

A  sheriff,  or  other  officer,  to  whom  a  mandate  is  directed  and 
delivered,  must  execute  the  same  according  to  the  command 
thereof,  and  make  return  thereon  of  his  proceedings,  under  bis 
hand.  For  a  violation  of  this  provision,  he  is  liable  to  tbe  party 
aggrieved,  for  the  damages  sustained  by  him:  in  addition  to  any 
fine,  or  other  punishment  or  proceeding,  authorized  by  law.  A 
naedate  directed  and  delivered  to  a  sheriff  may  be  returned,  by 


Ill«tti09  tttlAt.  iSfC. .        '  %%.\.\ 

depositing  the  same  in  the  post-office,  properly  inclosed  in  a  post- 
paid wrapper,  addressed  to  the  clerk,  at  the  place  where  his 
ofnce  is  situated;  unl^^s  t|if  ol|i<^r,  m(Lkinff  the  return  in  the 
name  of  th«  sheriflf,  resides  in  the  place  wnere  the  clerk's  olBoe  is 
lUna^^d.         •  .  ■  -S.!    '    ' 

2^8.  440,  J  77;  L.   1850,  ch.  22:$,   \  t  ^4'Ed0.  690 ^' 

f  109,  lAm'd,  1S77.]  MaMUtjr  for  n««leet  \n  apeisl*!  vro* 
tseedlHvii. 

A  sheriff,  or  other  officer,  to  whom^.is  delivered  for  serfice  or 
execution,  a  mandate,  authorized  by  law  to  be  issued,  by  a'^dge 
otf' other  offi<f^,  in  a* special  proceeding;  wlio  wlWttily -neglects  to 
i^eciiie  the  name,  may  be  fined  by  tlie' judge,  m  a  aum  not  ex- 
ceeding twenty-five  dollars,  and  is  liable 'to  »lhe.  iwirty  -  aggriered 
fqr  his  damaj:e«  sustained  thereby. 

ZJt.  S.  S51,  i  ft  (2  Edm.  671).. 

• 

fl  Y94*i#B.  [Repealed  by  L.  1909.  ch.  35.  See  Conaolidated 
taws,   tit.  Judiciary   Law,   \\  400-461.] 

I  106.  [Repealed  by  L.  1900,  i!h.  SB.    See  Penal  Law,  \  IftiS.] 

c  I't^^  [HfiMRM  by  Military  Lav.  L.  1909,  eh.  41.     Bvpci^ 

seded  by  L.  1^8,  ch.  212,  I  m,  which  was  likewise  repealed  by 
Military  Law,  L.  1909,  ch.  41.] 


I  lOS.  [Am'a,'l«05.1  Tvfal  of  elalm  of  tltl«  Igj  ili|r#  per- 
■OB,  to  proyovty  nelsed   b^  «]ioiMR 

•  <Wh«fe  it  i*  apeoially  prescribed  by  law,  that  a  sheriff  ^nM|0l»  or 
may,  in  his  discretion,  impanel  a  jury  to  try  the  validity  of  a 
claim  of  title  to  or  of  the  right  of  .possession  of  goods ,  pr .  ^Sffects 
seized  by  him  by  virtue  of  a  mandate' in  an  action,  inten>osed  by 
tf  peiBOii  net  a  party  to  the  action,  the  trial  must  be  conducted 
in  the  following  manner,  except  as  otherwise  specially  prescribed 
by  law.  .     ^ 

.  1,  7he  aheriff  must  from  tinie  to  time  notify  as  many  persons 
tQ  attend  as  it  ia  necessaiy  in  order  to  form  a  jury  of  tweWe 
nersons  qualified  to  serve  as  trial  Jurors  in  the  county  oaurt  of 
the  county,  or  in  the  city  and  county  of  New  York,  1^  the 
Buprepie  CQtirt,  to  try  the  validity  of  the  claim. 

2.  Upon  the  trial,  wltnes^e^  m^y  be  examined  in  behalf  pf 
the  claimant  and  or  the  party  at  whose  instance  the  property 
o((^lPi«4  v#^  tak^n  br  tl^e  aheriff.  '  Fqr  the  purppse  of  eemp^Jling 
a  witness  to  attend  and  testify,  the  sheriff,  upon't^ie  amMic^^Qli 
of  either  part);  to  t]ie  inquisition,  must  issue  ^  •subpoena, .  a9  pre- 
scrihea  \\k  section  8d4  pf  this  act,  and  with  nice  effect;  except  piat 
a  warrant  to  apprehend  or  commit  a  witness,  in  %.  case  sneoified 
in  section  856  or  section  856  of  this  act  may  be  issuea  b:^  s 
judge  of  the  court  in  which 'the  action  is  brought,  "^  or  by  the 
e^MAty  judgeii  ....... 

3.  The  sheriff  or  under  sheriff  must  preside  up^a  the  tiial.  A 
^jt^eea,  produced  by  either  party,  navst  be  awom  by  the  preaiding 
qmcer,  and  examined  orally  in  the  presence  of  the  jury:'  A  wit- 
«eqs  who  testifies  falsely  upon  such  an  examixmtion  ia  guilty  of 
narjury  in  a  like  case  and  is  pvnishable  in4ike  manner -aa  upoi 
t)ie  trial  of  a  civil  action.  i       »     .   « 
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C    108.   (Am*d,    188S.]      Ezpen»e»,   bow    paid. 

Upon  such  a  trial  there  are  no  costs;  but  the  fees  of  the  sheriff, 
jurors  and  witnesses  must  be  taxed,  by  a  judge  of  the  court  or 
the  county  judge  of  the  county,  and  must  be  paid  as  follows: 

1.  If  the  jury  by  their  verdict  find  the  title  or  the  right  of 
possession  to  the  property  claimed  to  be  in  the  claimant,  by  the 
partjr  at  whose  instance  the  property  was  taken  by  the  sheriff. 

2.  If  they  find  adversely  to  the  claimant  with  respect  to  all 
the  property  claimed,  by  the  claimant. 

3.  If  they  find  the  title  or  right  of  possession  to  only  a  part 
of  the  property  claimed,  to  be  in  the  claimant;  each  party  must 
pay  his  own  witnesses'  fees,  and  the  sheriff's  and  jurors*  fees 
must   be  paid,  one-half  by  each  party  to  the  inquisition. 

Before  notifying  the  jurors,  the  sheriff  may,  in  his  discretion, 
require  each  of  the  parties  to  the  controversy  to  deposit  with 
him  such  reasonable  sum,  as  may  be  necessary  to  cover  his  legal 
fees,  and  the  jurors'  fees.  The  sheriff  must  return  to  each  party 
the  balance  of  the  sum  so  deposited  by  him,  after  deduct incT  his 
fees,  lawfully  chargeable  to  that  party,  as  prescribed  in  this  sec- 
tion. 

Lu    189S.  ch.  M6.      See  2  R.  S.  4.  {  12;  H  657-8.   1418-9. 
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TITLE  H. 

ProviBiono  relating  to  the  execution,  by  a  Bherlff,  of  a  nian* 

date  against  the  person. 

Article  1.  Arresting,    conveying   to  )«U,    and   commuting   a   priaooer. 
Z.  Jails;    jail    dlHciplIne;    and    regulations   concerning   the  coi 
and  care  of  prisoners. 

?•  ?•?? PfJt*''^.  ^"■'   •"<*   temporary  removal  of  prisoners  from  Jalt 

4.  Jail  liberties;   escapes. 

6.  Action  upon  and  assignment  of  a  bond  for  Jail  liberties. 

article:  first. 

Arresting,  conveying  to  jail,  and  committing  a  prisoner. 

Sec.  110.  Prisoner,   how  kept;   support  of. 

111.  Imprisonment  on  execution. 

112.  Id. :    in   other   counties. 

113.  Charges  for  food,  etc.,  when  prohibited. 

114.  Also  for  waiting  for  prisoner. 

115.  Rates   of  charges    for  lodging,   etc. 

116.  Prisoner  may  send   for  necessaries. 

117.  Charges   for   rent,   etc.,    prohibited. 

118.  Prisoner,    how   conveyed    to   jail    through   another  county. 

119.  Officer   or  prisoner   not   liable   to   arrest. 

1  no.   rAm*a,   1909.]     Prisoner,   how   kept;   avpport   of. 

A  person  arrested,  by  virtue  of  an  order  of  arrest,  in  an  action 
or  special  proceeding  brought  in  a  court  of  record;  or  of  an  exe- 
cution issued  upon  a  judgment  rendered  in  a  court  of  record;  or 
surrendered  in  exoneration  of  his  bail;  must  be  safely  kept  ia 
custody,  in  the  manner  prescribed  by  law,  and,  except  as  other- 
wise prescribed  in  the  next  section  and  in  subdivision  nineteen 
of  section  two  hundred  and  forty  of  the  county  law,  at  his  own 
expense,  until  he  satisfies  the  judgment  rendered  against  him,  or 
ib  discharged  according  to  law. 

2  R..  S.  376.  II  70  and  77  (3  R.  S.,  5th  ed..  639;  2  Edm.  391).  consoli- 
dated and  extended.  Amended  by  L.  1909.  ch.  65,  |  3.  See  note  80  of 
notes  of  Board  of  Statutory  Consolidation  at  end  of  code. 

I   111.   rAm'd,    1S60.1     Imprisonment    on    ezecntlom. 

No  person  shall  be  imprisoned  within  the  prison  walls  of  any 
jail  for  a  longer  period  than  three  months  under  an  execution  or 
any  other  mandate  against  the  person  to  enforce  the  recovery  of 
a  sum  of  money  less  than  five  hundred  dollars  in  amount  or  un- 
der a  commitment  upon  a  fine  for  contempt  of  court  in  the  non- 
payment of  alimony  or  counsel  fees  in  a  divorce  case  where  the 
amount  so  to  be  pa^d  is  less  than  the  sum  of  five  hundred  dollars; 
and  where  the  amount  in  either  of  said  cases  is  five  hundred  dol- 
lars or  over,  such  imnrisonment  shall  not  continue  for  a  longer 
period  than  six  months.  It  shall  be  the  duty  of  the  sheriff  in 
whose  custody  any  such  person-  is  held  to  discharge  such  person  at 
the  expiration  of  said  respective  periods  without  any  formal  ap- 
plication being  made  therefor.  No  person  shall  be  imprisoned 
within  the  jail  liberties  of  any  jail  for  a  longer  period  than  six 
months  upon  any  execution  or  other  mandate  against  the  person, 
and  no  action  shall  be  commenced  against  the  sheriff  upon  a 
bond  given  for  the  jail  liberties  by  such  person  to  secure  the  bone- 
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fit  of  sneh  liberties,  as  provided  in  articles  fourth  and  fifth  of 
this  title  for  an  escape  made  after  the  exjpiratlon  of  six  months' 
imprisonment  as  aforesaid.  Notwithstandmg  such  a  discharge  in 
eitner  of  the  above  cases,  the  judgment  creditor  in  the  execution, 
or  the  person  at  whose  instance  the  said  mandate  was.  issued,  has 
the  same  remedy  against  the  property  of  the  person  imprisoned 
which  he  had  before  such  execution  or  mandate  was  issued;  but 
the  prisoner  shall  not  be  again  imprisoned  upon  a  like  process 
iwicd  in  the  same  action  or  arrested  in  any  action  upon  any  judg- 
ment under  which  the  same  Diay  have  been  granted.  Except  in 
a  case  hereinbefore  specified  nothing  in  this  section  shall  effect  a 
commitment  for  contempt  of  court. 

L.  1886.  cb.  072.   See  ||  157.  1494,  2202.  8033. 

I  112.  [Repealed  by  L.  1909,  ch.  16.  See  Consolidated  Laws, 
tit.   County  Law,  §  240.] 

il  113-liT.  [Repealed  by  L.  1909.  ch.  47.  See  Consolidated 
Laws,  tit.    Prison  Law,  S§  340-^44.] 

1  118.  Prisoner,  boTv  conveyed  to  Jnll  thronarM  another 
county-. 

A  sheriff  or  other  officer,  who  has  lawfully  arrested  a  prisoner, 
may  convey  his  prisoner  through  one  or  more  other  counties,  in 
the  ordinary  route  of  travel,  from  the  place  where  the  prisoner 
was  arrested,  to  the  place  where  he  is  to  be  d«'livered  or  confined. 

2  R.    8.   426.    f   6. 

I  119.  [Repealed  by  L.  1909,  ch.  M.  See  Cousoliduti^d  Laws. 
tit  Civil  Rights  Law,  §  22.  J 
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ARTICLB    SBCOND. 

Jails;  jail  diacipUne;  and  regulations  concerning  the  confinement 

and  care  of  prisoners. 

Sec.   120.  Jail   In    New   York   city. 

121.  Jails   In   other  counties. 

122.  Either  of  sereral  Jails  may  be  used. 

123.  Civil  and  criminal  prisoners  to  be  kept  separate. 

124.  Males   and    females   to   l>e   kept   separate. 

125.  Penalties. 

126.  Jail  physician. 

127.  Issue   of   new  execution   when   sick   prisoner  escapefi. 

128.  Sale  of   liquor   in   Jails. 

129.  Permit,   wlien   granted. 

130.  Penalties   for  violation. 

131.  Service  of  papers  on  prisoner. 

132.  Sheriff  to  pennlt  access  for  that  purpose.  i 

133.  PrlHoners    under    Tulted    States    process.  i 

134.  Sheriff  answerable  for  their  custody. 

I  120.  [Repealed  by  U  1909»  cb.  47.  See  Consolidated  Laws, 
tit.  Prisou  Law,  §  420.] 

I  121.  [Repealed  by  L.  1909,  ch.  16.     See  Consolidated  Laws.    I 
tit.  County  Law,  §§90,  183.]  j 

II  122-124.  [Repealed  by  L.  1909,  ch.  47.  See  Consolidated 
Laws,  tit.  Prison  Law,  §§  345-347.] 

I  126.  [Partly  repealed  by  L.  1909,  ch.  88,  §  2501.  But  see 
Penal  Law»  §  1875,  which  embodies  the  whole  of  this  section.] 

{  126.  [Except  part  relating  to  county  of  New  York  repealed 
by  L.  1909,  ch.  4i.  See  Consolidated  Laws,  tit.  Prison  Law, 
§348.     For  remainder  of  section  see  Greater  New  York  Charter.] 

S  127.  rAm*d,  1K05,  1909.]  I^ane  of  new  exeontloia  wkea 
■ick    priNoner   eaeapea. 

If  a  prisoner  actually  escapes,  while  going  to,  remaining  it, 
or  returning  from  a  hospital  to  which  he  has  been  ordered 
removed  pursuant  to  section  three  hundred  and  fifty-five  of  the 
prison  law,  a  new  execution  may  be  issued  against  his  person, 
if  he  was  in  custody  by  virtue  of  an  execution;  or,  if  he  was  in 
custody  by  virtue  of  an  order  of  arrest,  a  new  order  of  arrest 
may  be  granted,  upon  proof  by  affidavit  of  the  facts  specified  in 
this  section,  without  other  proof  and  without  an  undertaking. 

L.  1895,  ch.  046.  AnieiidfHl  bv  L.  1909,  ch.  65.  Also  partly  repeaM 
by  L.  1909,  ch.  47.  Stv  (NmHolidatt>d  LawH.  tit.  Prison  Law.  |  355.  See 
note  31   of  notes   of  Board   uf   Statutory   Consolidation   at  end  of   code. 

II  128-129.  [Repealed  by   L.  1009,   ch,  47.     See  Consolidated 

Laws,   tit.   Prison   Law,   §§   349-350.] 

i  130.  [Repealed  by  L.  1909,  ch.  88.     See  Penal  Law,  §  1T9I1 
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i    131.  Service  of  papers  on  prlaoner. 

A  sheriff  or  jailor,  upon  whom  a  paper  in  an  action  or  special 
proceeding,  directed  to  a  prisoner  in  his  custody,  i.s  lawfully 
served,  or  to  vi'hom  such  a  paper  is  delivered  for  a  prisoner,  must, 
within  two  dnys  thereafter,  deliver  the  same  to  the  prisoner,  with 
a  note  thereon  of  the  time  of  the  service  thereof  upon,  or  the 
receipt  thereof  by  him.  For  a  neglect  or  violation  of  this  section, 
the  sheriff  or  jailor,  xuilty  thereof,  is  liable  to  the  prisoner  for 
all   damage  occasioned  thereby. 

I<L.    I  32.  am'd.      See  post.   |   709. 

I    182.  Sheriff  to  permit  access  for  that  purpose. 

Subject  to  rea.sonable  regulations,  which  the  sheriff  may  cstal)- 
lish  for  that  purpose,  a  sheriff,  jailor,  or  other  officer,  who  has  the 
custody  of  a  prisoner,  must  permit  such  access  to  him  as  is  neces- 
sary, for  the  personal  service  of  a  paper  in  an  action  or  special 
proceeding,  to  which  the  prisoner  is  a  party,  and  which  must  be 
personally  served. 

1  133.  Prisoners  under  United   States  process. 

A  sheriff  must  receive  into  his  jail  and  keep  a  prisoner.  com« 
mitted  to  the  same,  by  virtue  of  civil  process  issued  by  a  court  of 
record,  instituted  under  the  authority  of  the  United  States,  until 
he  is  discharged  by  the  due  course  of  the  laws  of  the  United 
States,  in  the  same  manner  as  if  he  was  committed  by  virtue  of 
a  mandate  in  a  civil  action,  issued  from  a  court  of  the  State.  The 
sheriff  may  receive,  to  his  own  use,  the  money  payable  by  the 
United  States  for  the  use  of  the  jail. 

2  R.   S.   443.   I   96   (3  R.   S..   5t1i  ed..   743;   2  Edni.  462). 

i   134.  Sherllf  ans-werablc  for   tbeir  custody. 

A  sheriff  or  jailor,  to  whose  jail  a  prisoner  is  committed,'  as  pre- 
scribed in  the  last  section,  is  answerable  for  his  safe  keeping,  in 
the  courts  of  the  United  States,  according  to  the  laws  thereof. 
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ARTICLB  THIRD. 

Temporary  jaih,  and  temporary  removal  of  prieonere  from  /oil 

Sec.  1.^6.  When   jail   becomes  nnflt.   etc.,    another  to  be  designated. 
130.  Designation,    how  annulled. 

137.  Copy  of  designation   to  be  serred  on  th«  sheriff,  9te. 

138.  Prisoners  already  upon   Jail   liberties   when  other  jail   deslgnnted. 

139.  Jail    liberties    to    prisoner,    who    becomes    entitled   thereto,    befon 

removal. 

140.  Td. :   to  prisoners  remored. 

.  141.  When  designation    to  be  revoked,   etc. 

142.  Copy  of  revocation   to  be  served  on  sheriff;  sheriff's  doty  thereon. 

143.  Removal   of  prisoners  In   case  of  fire. 

144.  What  oflScer  to  act  In  case  of  absence,  etc. 

II  13S-137.  [Repealed  by  L.  1909,  ch.  47.  See  Consolidated 
Laws,  tit.   Prison  Law,  f  §  351-353.] 

S  188.  [Am*d,  1909.]  Prlaonera  already  upon  Jail  liber- 
ties when   other  Jail   designated. 

If  a  prisoner  has  been  admitted  to  the  liberties  of  the  jail  of  the 
county,  for  which  a  designation  is  made  pursuant  to  section  three 
hundred  and  fifty-one  of  the  prison  law,  be  must,  notwith- 
standing, remain  within  those  liberties,  but  he  may  be  removed 
by  the  sheriflP,  to  whom  he  has  given  bond  for  the  liberties,  to 
the  jail  or  other  place  so  designated,  and  confined  therein,  in  a 
case  where  the  sheriff  might  confine  bins  in  the  jail  of  his  own 
county. 

2  R.  S.  428,  430,  {18.  Amended  by  L.  1900,  ch.  65.  I  8.  See  note 
32  of  notes  of  Board  of  Statutory  Consolidation  at  end  of  code. 

i  189.  Jail  liberties  to  prisoner,  who  becomes  entitled 
thereto,   before   removal. 

If  a  person,  who  is  arrested,  before  or  after  the  designation,  by 
the  sheriff  of  the  county  for  which  the  designation  is  made,  be- 
comes entitled,  after  the  designation,  and  before  his  removal,  to 
the  liberties  of  the  jail,  he  must  be  admitted  to  the  liberties  of 
the  iail  of  that  county,  as  if  the  designation  had  not  been  made; 
but  lie  may  be  removed  by  the  sheriff  to  the  jail,  or  other  place. 
so  designated,  and  confined  therein,  in  a  case  where  the  sheriff 
might  confine  him  in  the  jail  of  his  own  county. 

Id.,    i    19.    am'd. 

I  140.   [Am'd,   1009.1     Id.|  to  prisoners  remoired. 

If  a  person  confined  in  or  removed  to  the  jail  of  a  contiarttooa 
county,  designated  as  prescribed  in  article  thirteen  of  the  ftiaon 
Law,  becomes  entitled  to  the  liberties  of  the  jail,  the  sheriff  of 
that  county  must  admit  him  to  the  jail  liberties,  as  if  he  had 
been  originally  arrested  by  that  sheriff,  on  a  mandate  directed 
to  him. 

Id..  {  20.  Amended  by  L.  1A09.  ch.  65.  |  3,  and  ch.  240,  1  84.  See 
Qote  32  of  notes  pf  Board  of  StatufiX-y  Consolidation   at  end  of  code. 
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S   141.   [A]ii*il,    1909.]   'l^'hen   dcBlsuatlon   to  be   revoked. 

When  a  jail  is  erected  for  the  county,  for  whose  use  the  desig- 
nation pursuant  to  section  three  hundred  and  fifty-one  of  the 
prison  law  was  made,  or  its  jail  is  rendered  fit  and  safe  for  the 
confinement  of  prisoners,  or  the  reason  for  the  designation  of 
another  jail  or  place  has  otherwise  ceased  to  be  operative,  the 
desi^ation  must  be  revoked,  as  prescribed  in  this  article  and 
section  tliree  hundred  and  fifty-two  of  the  prison  law. 

Id..  I  21.  Amended  hj  L.  1909.  ch.  65,  |  S,  and  ch.  240,  |  84.  See 
note  32  of  notes  of  Board  of  Statutory  Consolidation  at  end  of  code. 

I    142.  Copy  of  reT-ooatlon  to  be  merged  on  sheriff  i  sher-  "^ 
ICs   duty  thereon. 

The  county  clerk  must  immediately  serve  a  copy  of  the  revoca- 
tion, duly  certified  by  him  under  his  official  seal,  upon*  the  sheriff 
of  the  same  county;  who  must  remove  the  prisoners  belonging  to 
his  custody,  and  confined  without  his  county,  to  his  proper  jnil. 
If  a  prisoner  has  been  admitted  to  the  jail  liberties  in  the  other 
county,  he  must  also  be  removed;  and  he  is  entitled  to  the  liber- 
ties of  the  jail  of  the  county,  to  which  he  is  removed,  without  a 
new  bond,  as  if  he  had  been  originally  admitted  to  the  jail  liber- 
ties in  that  county;  and  the  bond  given  by  him  applies  accord- 
ingly to  those  liberties. 

Id.,   I  29.   am'd. 

If  14S-144*  [Repealed  by  L.  1909,  ch.  47.  Bee  Consolidated 
Laws,  tit   Prison  Law,  §|  354,  396.  J 
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ARTIOI4B    FOURTH. 

Jail  liberties;  eacapes, 

Sec.  146.  Jail  liberties  In  certain  coontlM. 

146.  Id. ;   in  other  counties. 

147.  Id. ;  how  laid  out. 

148.  Ck>py  to  be  kept   pouted  in  Jail. 

149.  Who  admitted   to  liberties. 

160.  Undertaking  to  be  executed  by  prlMiner. 

151.  For  whom  undertaklnff  to  be  held. 

152.  Prisoner  to  be  committed   when  surety  is  insoAcient. 

163.  Surrender  of  prisoner  by  his  sureties. 

164.  How   surrender  made. 

166.  What  deemed   and   what  not  deemed   an  escape. 

166.  When  court  may  order  indicted  prisoner  to  be  produced. 

157.  Prisoners   committed   for  contempt. 

158.  Sheriff's  liability  for  escape. 

159.  Penalty   for   coiuilvance  at  escape  by  a  sheriff,   etc. 

If  145-148.  [Repealed  by  L.  1909,  ch.  47.  See  ConsoUdated 
Laws,  tit.   PriBoa  Law,  §§  357-360.] 

I  149.   [Am'd,  1S80,  1004.]     'IVlio  atdmltted  to  liberties. 

A  person  in  the  custody  of  a  sheriff,  by  yirtue  of  an  order 
of  arrest;  or  of  an  execution  in  a  civil  action;  or  in  consequence 
of  a  surrender  in  exoneration*  of  his  bail;  is  entitled  to  be  ad- 
mitted to  the  liberties  of  the  jail,  upon  deliTering-  to  the  sheriff 
an  approved  undertaking  as  prescribed  in  the  next  section. 

Id.,  I  40:  L.  1886.  ch.  648.  See  ante.  |  15.  L.  1904.  ch.  384.  In 
effect  April  26.   1904. 

S  160.  [Am*d,  1886,  1004.]  Undertaking  to  be  executed 
by  prisoner. 

The  undertaking  must  be  executed  by  the  prisoner,   and  one 
or  more  sufficient  sureties,  residents,   and  householders  or  free- 
holders of  the  county,  in  a  penalty  at  least  twice  the  sum.  in 
which   the  sheriff  was   required    to  hold  the  defendant   to    bail, 
if  he  is  in  custody  under  an  order  of  arrest,  or  has  been    sur- 
rendered in  exoneration  of  his  bail,  before  judgment;  or  directed 
to  be  collected   by  the  execution,   if  he  is  in  custody  under  an 
execution;    or   remaining    unicollected   upon    a   judgment    against 
him,    if   he   has   been   surrendered   after   judgment;   conditioned, 
that  the  person  so  in  custody  shall  remain  a  prisoner,  and   shall 
not,   at  any  tirae,^  or  in  any  manner,  escape  or  go  without   the 
liberties  of  the  jail,  until  discharged  by  due  course  of  law.      Upon 
the  giving  and   the  approval  by  the  court  or  a  judge    thereof, 
or  a   county  judge,  of  such   an  undertaking,   the  prisoner    shall 
be  released  from  the  custody  of  the  sheriff  and  the  sheriff  shall 
thereupon  be  exonerated  from  liability.     But  after  the  alloT^ance 
of  the  undertaking  as  hereinafter  prescribed,  the  same,  must  be 
delivered   by   the   clerk,   on   request,   to   the   party  at   whose   in- 
stance the  prisoner  was  in  custody.     Within  two  days  after   the 
approval  by  the  court,  judge,  or  county  judge,  the  undertaking 
must  be  filed  by  the  sheriff  with  the  clerk,  and  a  copy  delivered 
to  the  party  at  whose  instance  the  prisoner  was  in  custody,  or 
to   his   attorney,    who  shall   within   three   days   thereafter    serve 
upon  the  surety  or  sureties,  or  the  attorney  for  the  prisoner   a 

Z9 
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notiee  that  he  does  not  accept  him,  or  them,  as  bail;  otherwise 
he  is  deemed  to  have  accepted  them.  Within  three  days  after 
the  receipt  of  such  notice,  the  surety  or  sureties,  or  the  attorney 
for  the  prisoner,  may  s«Tve  upon  the  party^  or  attorney  for  the 
party,  at  whose  instance  the  prisoner  was  m  custody,  notice  of 
justification  of  the  same  or  other  bail  before  the  court  of*  a 
judj^e  thereof,  or  a  county  judge,  at  a  specified  time  and  place; 
the  time  to  be  not  less  than  five  days  nor  more  than  ten  days 
thereafter,  and  the  place  to  be  within  the  county  where  one  of 
the  bail  resides  or  where  the  defendant  was  arrested.  Except 
as  otherwise  expressly  prescribed  In  this  article,  the  provisions 
refnilating  the  substitution  of  new  sureties  or  a  new  undertaking, 
and  the  examination  and  qualification  of  the  new  sureties,  and 
the  allowance  of  the  undertaking  after  justification,  contained 
in  article  third  of  title  first  of  chapter  seventh  of  this  act,  shall 
Ifovern.  If  the  bail  shall  not  be  allowed,  the  court,  judge  or 
county  judge  shall  remand  the.  prisoner  to  the  custody  of  the 
sheriff. 

Id..  II  41  and  42;  L.  1886,  ch.  648;  L.  1904,  ch.  384.  Afl  to  depovlt, 
■«e   f   573.      In  effect  April  26,   1904. 

I  1S1.  tAm*d,  1886,  1004.]  From  whom  nndertaklnv  to 
be  held. 

An  nndertaking  so  taken  is  held  for  the  indemnity  of  the 
party  at    whose  instance  the  prisoner  executing  it  is  confined. 

2   R.   S.   434,   I  43;   L.    1904.   ch.   384.      In  effect  April  26.   1904. 
1 

I  152.  [Am*d,  1880.]  Prisoner  to  be  committed  wheM 
avrety    !•  liiBiiAcleitt. 

If  the  party  at  whose  instanice  the  prisoner  is  in  custody  dis- 
coTers  that  a  surety  therein  is  insufficient,  he  may,  upon  proof 
of  the  fact,  by  affidavit  or  otherwise,  apply  to  the  court  or  to  a 
judge  thereof,  on  whose  process  or  mandate  such  prisoner  is  in 
custody,  or  to  the  county  judge  of  the  county  where  such  pris- 
oner is  confined,  and  the  court,  or  a  judge  thereof,  or  such  county 
judge,  ma^  make  an  order  committing  such  prisoner  to  close  con- 
finement m  the  jail  until  another  undertaking  with  good  and 
sufficient  sureties  is  offered. 

Id..   I  44;   L.  1S86,  ch.   048. 

1  153.  [A.m'dy  1886.1  Surrender  of  prisoner  bjr  lil»  •nre- 
ties. 

One  or  more  of  the  sureties,  in  an  undertaking  given  for  the 
liberties  of  a  jail,  may  surrender  the  i^rineipal,  nt  any  time  before 
judgment  is  rendered  against  them  in  an  action  on  the  under- 
taking; but  they  are  not  exonerated  thereby,  from  a  liability  in- 
curred before  making  the  surrender. 

2  B.   S.   434,   I  45,  am'd;   L.   1886,  ch.   648. 

f  154.    [Am*dy  1880.]     How  surrender  made. 

The  surrender  must  be  made  as  follows:  The  surety  or  sureties 
making  it  must  take  the  principal  to  the  keeper  of  the  jail,  who 
must,  upon  his  or  their  written  requisition  to  that  effect,  take  the 
principal  into  his  custody,  and  indorse  upon  the  undertaking  given 
for  the  liberties,  an  acknowledgment  of  the  surrender;  and  also, 

*  Bo  in  original. 
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if  required,  give  the  surety  or  sureties  a  certificate,  acknowledf- 
ing  tne  surrender. 

Id.,   i  46;  L.   1886,  ch.   648. 

f  166.  tAm'd,  1886.1  WKat  deemed  and  wbat  not  deemed 
an  escape. 

The  going  at  large,  within  the  liberties  of  the  jail  in  which  he 
is  in  custody,  of  a  prisoner  who  has  executed  such  an  undertak- 
ing, or  of  a  prisoner  who  would  be  entitled  to  the  liberties  upo> 
executing  such  an  undertaking,  is  not  an  escape.  But  the  goiaf 
at  large,  beyond  the  liberties,  by  a  prisoner,  without  the  assent 
of  the  party  at  whose  instance  he  is  in  custody,  is  an  escape; 
and  the  sheriff  in  whose  custody  he  was,  or  his  sureties,  has  the 
same  authority  to  pursue  and  retake  him,  as  if  he  had  escaped  from 
the  jail.  Such  an  escape  forfeits  the  undertaking  for  the  libertieSk 
if  any;  subject  to  the  provisions  of  the  next  article  of  this  title. 

Id.,   I  47;  L.  1880,  ch.   G48. 

I  16e.  [Am*d,  1877.]  When  court  may  order  Indteted 
priiiouer  to  be  produced. 

Where  a  person,  who  has  been  indicted  for  a  criminal  offence, 
is  held  by  a  sheriff,  by  virtue  of  a  mandate  in  a  civil  action  or 
special  proceeding,  the  court,  in  which  the  indictment  is  pending 
may  make  an  ordfer,  requiring  the  sheriff  to  bring  him  before  the 
court;  whereupon  the  court  may  make  such  disposition  of  the 
prisoner,  as  to  it  seems  proper.  The  sheriff's  fees  and  expenses, 
in  so  doing,  are  a  county  charge  of  the  county  wherein  the  court 
is  sitting. 

L.   1871.  ch.   208.   |   1    (9  Edm.   67). 

1  167.  Prisoner  committed  for  contempt. 

A  prisoner,  committed  to  jail  upon  process  for  contempt,  or 
committed  for  misconduct  fn  a  case  prescribed  by  law.  must  be 
actually  confined  and  detained  within  the  jail,  until  he  is  dis- 
charged by  due  course  of  law,  or  is  removed  to  another  jail  or 
place  of  confinement,  in  a  case  prescribed  by  law.  A  sheriff  or 
keeper  of  a  jail,  who  suffers  such  a  prisoner  to  go  or  be  at  large 
out  of  his  jail;  except  by  virtue  of  a  writ  of  habeas  corpus,  or 
by  the  special  direction  of  the  court  committing  him,  or  in  a 
case  specially  prescribed  by  law;  is  liable  to  the  party  aggrieved, 
for  his  damages  sustained  thereby,  and  is  guilty  of  a  misde- 
meanor. If  the  commitment  was  for  the  non-payment  of  a  sum 
of  money,  the  amount  thereof,  with  interest,  is  the  measure  of 
damages. 

2  R.   S.  437.  I  61.  am'd. 

I   168.   rAm*d,   1886,  1904.1     gherlfTs  llabllttr  for  escape. 

Where  a  prisoner,  in  a  sheriff's  custody,  goes  or  is  at  large 
beyond  the  liberties  of  the  jail,  without  the  assent  of  the  partj 
at  whose  instance  he  is  in  custody,  the  sheriff  is  answerable 
therefor,  until  an  undertoking  provided  for  in  section  one  hun- 
dred and  fifty  of  this  article  has  been  given  and  approved,  as 
follows: 

1.  If  the  prisoner  was  In  custody  by  virtue  of  an  order  of 
arrest,  or  in  consequence  of  a  surrender  in  exoneration  of  his 
bail,  before  judgment,  the  sheriff  is  answerable  to  the  extent 
of  the  damages  sustained  by  the  plaintiff. 
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2.  If  tlie  prisoner  was  Id  custody  by  yirtue  of  any  other  man- 
date, or  in  consequence  of  a  surrender  in  exoneration  of  his 
bail,  after  judgment,  the  sheriff  is  answerable  for  the  debt, 
damacres,  or  sum  of  money,  for  which  the  prisoner  was  com* 
mitted. 

3.  Upon  the  giving:  and  approval  of  the  undertaking  in  this 
article  mentioned,  no  action  for  an  escape  shall  be  maintained 
acrainst  the  sheriff. 

2    R.    a    4S7.    If   <»   and   63:    L.    1886.   ch.    648;    L.    1904.   Cb.    884.     In 
effect   AprU  26,   1904. 

S   109.  [Repealed  by  L.  1909.  ch.  88.    See  Penal  Law,  S  1839.] 
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article:  fifth. 

A0H(m  upon  and  assignment  of  a  bond  for  jaU  WmUm. 

8fee.  100.  Defence  In  action  by  Bheiiff  on  bond. 

161.  Judgment  against  sheriff  to  l)e  evidence  against  auMttea,  ate. 

Itt.  Summary  judgment   for  sheriff. 

168.  Bequlaitea  of  application  therefor. 

164.  Such   Judgment   when   atayed.    Id.;    when   racated. 

166.  Judgment  agaluat  sheriff  is  OTldeoce  of  damages. 

166.  Assignment  of  undertaking. 

107.  Recovery  of  damages  for  breach  of  condition. 

168.  Effect  of  commencement  of  action  as  a  bar. 

169.  Defence  to   action. 

170.  Stay  of  proceedings  against  sheriff,  how  authorised. 

171.  Defence  of  sheriff  in  action  for  escape. 

1  1<I0.  rAm'dy  1886.]  Defence  In  actloA  by  Blierifl  on  nn- 
4lertnlcinv. 

In  an  action  brought  on  an  undertaking  for  the  jail  liberties,  it 
is  a  defence,  that  the  prisoner  Toiuutarily  returned  to  the  liberties 
of  the  jail  from  which  he  escaped,  or  was  recaptured  by,  or  sur- 
rendered to  the  sheriff,  from  whose  custody  he  escaped,  before 
the  commencement  of  the  action.  The  defendants  may  make 
that  or  any  other  defence  to  the  action,  which  might  be  made  by 
the  sheriff,  to  an  action  against  him  for  the  escape. 

2  R.   S.   436,   {   48;   L.   1886.   ch.   648. 

§  101.  Jndflrment  agraiust  aherllf  to  be  evidence  siominst 
anretles,  etc. 

But  if  judgment  has  been  rendered  against  the  sheriff,  in  an 
action  brought  for  the  escape,  and  due  notice  of  the  pendency  of 
the  action  was  given  to  the  prisoner  and  his  sureties,  to  enable 
them  to  defend  the  same,  the  judgment  against  the  sheriff  is  con- 
clusive evidence  of  his  right  to  recover  against  the  prisoner  and 
his  sureties,  to  whom  the  notice  was  given,  as  to  any  matter 
which  was  or  might  have  been  controverted,  in  the  action  against 
the  sheriff. 

Id.,   S   49. 

5  162.  [Am'd,  1886.]    SnmmaJpy  Jadgrment  for  ■berllT. 

In  an  action  brought  by  a  sheriff  on  an  undertaking  for  the  jail 
liberties,  if  it  appears  to  the  court,  upon  a  motion  made  in  behalf 
of  the  sheriff,  that  judgment  has  been  rendered  against  him,  for 
the  escape  of  the  prisoner,  and  that  due  notice  of  the  pendency 
of  the  action  agaiust  him,  was  given  to  the  prisoner  and  his  sure- 
ties, to  enable  them  to  defend  the  same,  the  court  must  order  a 
summary  judgment  for  the  plaintiff;  and  judgment  must  be  en- 
tered accordingly,  with  costs. 

Id.,  I  60;  L.  1886.  ch.  648. 

fi  163.   Requisites  of  application  therefor. 

But  to  entitle  a  sheriff  to  move  for  such  a  judgment,  he  must 
have  served  a  copy  of  his  complaint,  and  given  twenty  days' 
notice  of  the  motion. 

§  164.  Sncb  Jadgrinent  vrben  stayed.    Id.f  ifrben  Tnonted* 

If  it  appears,  on  the  hearing  of  the  motion,  that  the  defendanti 
have  a  meritorious  defence,  which  was  not  controverted  in  the 
action  against  the  sheriff  and  which  by  law  could  not  have  bett 
so  controverted,  the  court  i^ay  stay  proceedings  on  the  jadgment^ 
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with  such  limitatiozui  and  upon  such  terms,  as  it  deems  just,  until 
a  trial  in  the  action;  but  the  judgment  must  stand  as  a  security 
for  the  sheriff.     If  the  defence  is  established,  the  court  must  ya* 
cate  the  judgment,  and  render  judgment  for  the  defendant. 
2  IL  S.  435,  H  62  and  53.  am'd. 

I  16S.  [Am*d,  1886.]  Jndffment  agralnst  alierUB  1»  e^ldenoe 
of  damases. 

In  an  action  brought  by  a  sheriff  on  an  undertaking  for  the  jail 
liberties,  a  judgment  against  him  for  the  escape  of  the  prisoner, 
is  evidence  of  the  damages  sustained  by  him,  as  if  it  had  been 
collected;  and  he  may  recover  his  reasonable  attorney's  and  coun- 
sel fees,  and  other  expenses  in  defending  the  action  against  him, 
as  part  of  his  damages. 

Id.,  i  B4:  Lk  1886,  cb.  648. 

f  106.  [Allied,  1880.]    Asslflrnment  of  undertalctnv. 

If  an  tmdertaking  for  the  jail  liberties  is  forfeited  before  the 
same  is  duly  allowed,  the  party  at  whose  instance  the  prisoner 
was  confined,  or,  in  case  of  his  death,  his  executor  or  adminis- 
trator, may  elect  to  bring  an  action  on  the  undertaking. 

Id.,  I  55;  L.  1886,  ch.  648. 

f    16T.     rAm'd.     1886,     1904.]     Recovery     of    damaares     for 
breacli  of  condition. 

The  person  so  electing  may  maintain  an  action  on  the  under- 
taking, where  an  action  might  have  been  heretofore  maintained 
by  the  sheriff,  and  he  may  recover  the  same  damages  for  the 
breach  of  the  condition,  which  he  might  heretofore  have  re- 
covered  in  an  action  against  the  sheriff  for  the  escape. 
Id.,  i  M:  li.  1886,  ch.  648;  L.  1004,  ch.  884.    In  effect  April  26,  1904. 

§  168.  [Am'd,  1880.]    Kffect  of  commencement  of  action  as 


The  commencement  of  such  an  action  shall  be  deemed  an  elec- 
tion and  is  a  bar  to  an  action,  by  or  on  behalf  of  such  person, 
against  the  sheriff  or  other  officer  accepting  such  an  undertaking, 
for  an  escape  by  the  prisoner  executing  the  undertaking,  amount- 
ing' to  a  breach  of  the  condition  thereof,  unless  the  escape  was 
with  the  assent  of  the  sheriff  or  other  officer. 

Id.,  f  67;  L.  1886.  ch.  648. 

S  lOO.  [Am'dy  1880,  1904.]     Defence  to  actions. 

In  an   action  brought  as  provided  for  in  the  last  three  sec- 
tions,   the  defendant  may  make   any   defence,   which  he   might 
heretofore  have  made,  if  the  action  was  brought  by  the  sheriff. 
Id.,  f  58:  L.  1886,  ch.  648;  L.  1904,  ch.  384.    In  effect  April  26,  1904. 

§  170.  [Am'd,  1880.]  Stay  of  proceedlngra  asalnst  alierlir, 
ho'vr  avChorlaed. 

If  the  person  so  entitled  to  bring  an  action  on  the  undertaking 

for  the  jail  liberties,  in  lieu  of  making  such  election,  brings  an 

action  agralnst  the  sheriff  for  the  escape,  the  court  may,  except 

where  the  escape  was  made  with  the  sheriff's  assent,  stay  proceed- 

ingrs   upon   a  judgment  recovered  against  the  sheriff,   with   such 

limitations  and  upon  such  terms  as  it  deems  just,  until  he  has 

srr 
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had  a  reasonable  time  to  prosecute  the  uiidert«Uii|:i  and  oolteet  ■ 

judgment  recovered  thereon. 
Id.,  iS  68  and  60;  L.  1886,  cb.  64a. 

1  171.    [Am'dy    1004.]     Defenee    of   alierlir   tn   aotlOB  for 
escape. 

In  an  action  against  a  sheriff  or  other  officer,  for  the  escape 
of  a  prisoner,  it  is  a  defense,  that  the  escape  was  without  the 
assent  of  the  defendant,  and  that  at  the  commencement  of  tlie 
action,  he  had  the  prisoner  within  the  liberties,  either  by  his 
voluntary  return  or  by  recapture,  or  that  an  undertaking  required 
to  be  given  by  sections  one  hundred  and  forty-nine  and  one 
hundred  and  fifty  of  this  act,  was  given  and  approved. 

2  R.  S.  486,  i  64;  L.  1904,  ch.  884.    In  sffect  ▲pcU  M^  IM>4» 
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TITI^BIU. 

Application  of  the  foregoing^  provisions  to  the  proceedings 

of  A  coroner. 

Mtc,  172.  Dntlea  of  coroner  wben  Bfaeriff  la  a  patty. 
ITt.  Any  ODO  ot  tbe  eoronon  may  aeC 
174.  Aireat  oC  ■berlff  by  coroner. 
176.  Sheriff;  how  confined. 

176.  Place  of  confinement  to  be  deemed  a  Jail. 

177.  Shorifr  how  admitted  to  Jail  libertlea;  liability  of  coroner  for  encase. 

178.  Coroner  may  proeecnte.  etc.,  bond  for  Ubertlea, 

179.  Dntlea  of  coroner  where  aberlff  is  plalntUf. 

180.  Such  prisoner  entitled  to  Jail  liberties,  etc. 

181.  Escape  of  such  prisoner. 

181a.  Duties  of  ooonty  treasurer  in  Erie  county. 

1  ITS.  Dntlen  of  coroner  Trben  aherllf  In  a  party* 

In  an  action  or  special  proceeding,  to  which  the  sheriff  of  a 
cooDty  Ifl  a  party,  a  coroner  of  the  same  county  has  all  the  power, 
and  is  subject  to  all  the  duties  of  a  sheriff,  in  a  cause  to  which  the 
sheriff  is  not  a  party:  except  as  otherwise  specially  prescribed  hj 
law. 

2  B.  S.  441,  I  S4  (8  R.  S..  fith  ed.,  741;  8  Bdm.  460). 

S  173.  Any  one  of  the  coroner*  may  not. 

A  mandate  in  a  civil  action  or  special  proceeding  which  must  or 
may  be  executed  by  the  coroners,  or  by  a  coroner  of  a  county, 
most  be  directed  either  to  a  particular  coroner,  or  generally  to 
the  coroners  of  that  county.  Where  such  a  mandate  is  directed 
generally  to  the  coroners  of  a  county,  or  requires  them  to  do  any 
act,  It  may  be  executed,  and  a  return  thereto  may  be  made  and 
signed,  by  one  of  them;  but  such  an  act  or  return  does  not  affect 
the  others. 

Id.,  part  of  I  84,  and  S  85. 

I  174.  [AasM,  1886.]     Arrent  of  aberlff  by  eoroner. 

Where  a  mandate,  requiring  the  arrest  of  the  sheriff  of  the 
eoimty,  is  directed  to  a  coroner,  he  must  execute  the  same  in  the 
manner  prescribed  by  law,  with  respect  to  the  execution  of  a  siml- 
Itr  mandate  by  a  sheriff;  and  he  is  authorized  to  take  an  under- 
taking on  the  arrest,  or  an  undertaking  for  the  Jail  liberties,  in  a 
like  case,  and  in  like  manner,  and  with  like  effect,  as  where  such 
an  undertaking  may  be  taken  by  a  sheriff. 

Id.,  i  86:  L.  18S6.  ch.  648. 

I  ITS.  Sberiff  I  boifr  oonflned. 

Where  the  actual  confinement  of  a  sheriff  by  a  coroner,  on  a 
mandate,  is  required  or  anthoriced  by  law,  he  must  be  confined 
by  the  coroner,  in  a  house  situated  within  the  libertiea  of  the 
Jail  of  the  county,  other  than  the  sherifTs  house,  or  the  jail,  in 
the  same  manner  as  a  sheriff  is  required  by  law  to  confine  a  sm- 
oner  in  the  jail* 
u^  I  87. 

1 170.  Flnee  of  confinement  to  be  deemed  n  Jail. 

That  house  thereupon  becomes  the  jail  of  the  county,  for  the 
use  of  tbA  coroner;  and  each  proTision  of  law  relating  to  the  jail, 
or  to  an  escape  from  the  jail,  applies  thereto,  while  the  sheriff  kl 
confined  therein. 

M..  M  at  and  88. 
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1  ITT.  [  Am'd,  1880.1  SherllT  how  mdmltted  to  Jail  Ubertiost 
liability  of  coroner  for  escape. 

A  sheriff  so  arrested  mast  be  admitted  to  the  liberties  of  the 
jail  of  the  coanty,  id  a  like  case,  and  upon  executinir  a  like  under- 
taking:  to  the  coroner,  as  prescribed  by  law  for  a  prisoner  in  the 
sheriff's  custody.  "For  an  escape  of  the  sheriff  from  the  libertiet, 
the  coroner  is  liable,  in  the  same  manner,  and  to  the  same  extent 
PS  a  sheriff  for  a  similar  escape;  and  he  may  make  the  same 
defence  as  a  sheriff. 

2  B.  S.  441,  I  90;  L.  1886,  ch.  648. 

1 1T8.  [Am'dy  1886.]  RlfflitB  of  coroner  to  pro»ecnte,  vpoa 
nndertaklns. 

The  coroner  may  prosecute  an  undertaking:  for  the  liberties 
taken  by  him,  and  is  entitled  to  all  the  rights,  and  subject  to  aD 
the  liabilities,  prescribed  by  law  with  respect  to  a  similar  nndei^ 
taking  t  .ken  by  a  sheriff.  The  undertaking  may  be  assigned  by 
him,  to  the  party  at  whose  instance  the  sheriff  was  arrested:  nnd 
the  same  proceedings  may  be  had  thereupon,  as  upon  an  under^ 
taking  taken  and  assigned  by  a  sheriff  in  a  similar  case. 

Id.,  I  ei;  L.  1886.  ch.  648. 

S  1T9.  Duties  of  coroner  'v«rliere  •berlll  1»  plaintlft. 

A  person  arrested  by  a  coroner,  in  an  action  or  special  pro- 
ceeding, in  which  the  sheriff  of  the  county  is  plaintiff,  must  be 
confined  in  the  jail  of  the  county,  in  a  case  where  such  a  confine- 
ment is  required  or  authorized  by  law;  but  the  coroner  is  not 
liable  for  an  escape  of  the  prisoner  from  the  jail,  after  he  hai 
been  confined  therein.  A  person  so  confined  must  be  kept  and 
treated,  in  all  respects,  like  a  prisoner  confined  by  the  sheriff. 

Id.,  i  92,  and  part  of  {  DS. 

I  180.  [Am'd,  1886.]  Snch  prisoner  entitled  to  Jail  liber- 
tlesy  etc. 

A  person  so  arrested  by  a  coroner  is  entitled  to  be  discharged, 
or  to  the  liberties  of  the  jail,  as  the  case  requires,  upon  giving  an 
undertaking  to  the  coroner,  in  the  like  manner,  and  in  a  like  case, 
in  which  a  person  arrested  by  a  sheriff  would  be  entitled  to  be  so 
discharged,  or  to  the  liberties.  The  undertaking  so  giren  mast  be 
in  all  respects  similar  to  that  required  to  be  given  to  a  sheriff; 
and  it  has  the  like  effect,  and  may  be  assigned  and  proceeded 
upon  in  like  manner. 

Id.,  part  of  I  93,  and  {  94;  L.  1886,  di.  648. 

I  ISl*  Bscape  of  snch  prisoner. 

A  coroner  is  answerable  for  an  escape  of  a  prisoner,  admitted 
by  him  to  the  liberties  of  the  jail,  in  the  same  manner  and  to  tht 
same  extent,  as  a  sheriff,  and  may  interpose  a  like  defenes. 

Id.,   8   86. 

1 181»a.  [Added,  190S.]    Dntlea  of  oonnty  treaanrer  in  Brie 

cOnntr. 

In  the  county  of  Erie  the  powers  imposed  and  the  duties  con- 
ferred upon  coroners  by  the  provisions  of  this  title  shall  be  exer- 
cised and  performed  by  the  county  treasurer  of  such  county,  and 
such  county  treasurer  shall,  in  the  exercise  and  performance 
thereof,  be  subject  to  the  same  liabilities  and  responsibilities  as 
are  prescribed  in  this  title  in  the  case  of  coroners. 

L.  1902.  cb.  675    In  effect  April  14.    1002. 

ao 
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TITLE  IV. 

Po-vrers,  duties,  and  liabilities  of  an.  incoming^  and  outgoing: 
sherifPy  respectively,  touching  the  matteis  included  in 
this  chapter. 

Bee.   1A2.  Certlflcate  to  be  furolffbed  to  new  sheriff. 

183.  Fowem  of  fomier  cberlff;  when  to  cease. 

184.  Jatl.    process,   etc.,    to  be  delivered   to  new   sheriff. 
1^5.  Former  Bherlff   to  execute   Instrument. 

186.  Former   sheriff   to  execute   certain    process. 

187.  Certain  orders  to  ho  dellTerd  to  and   returned  by  new  sheriff. 
18*<.   DellTerjr   of   prisoners,    process,   etc..    how   enforced. 

189.   Under-sheriff,    etc..    when    to    comply    with    foregoing   provislona. 

if  1H2-189.  [Repealed  by  L.  1909.  ch.  16.     See  Consolidated 
L  iws,  tit.    County  Law,  §  196.] 
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CHAPTER  III. 

Civil  Jurisdiction  of  the  Principal  Courts  of  Reccmi; 
Organization,  Members,  and  Officers  thereof;  Dis- 
tribution and  Dispatch  of  Business  therein. 

TITLE      I.~Tli6  Court  of  Appeftlt. 

TITLE    IL—Th*  Hnpreae  Conrt. 

TITLE  III. -The  Oonit  of  CUIhi. 

TITLE  1T.-TJI*  Citj  Coart  of  tho  Oitj  of  How-Tock. 

TITLE     T.-Tko  Comtj  Courts. 

TTTLB  I. 
The  court  of  Appeals. 

Article  1.  Jurlfldlctlon,   and    mode   of   ezerelsln^  the   Mme;    mnona   oowoit' 
tennfl   and   sittings. 
2.  The  clerk  of  the  court. 
8.  The  State  reporter;  publication  and  dlstrllmtton  of  the  npoits. 

ARTICIiB  FIRST. 

Jurisdiction,  ajui  mode  of  eocereising  the  same  general  power*; 

terms  and  sittings. 

Sec.  190.  the  Jarlsdlctlon  of  the  court  of  appeals  In  drll  acttona. 

191.  Ltmltatlona,   exceptions  and  conditions. 

192.  [Repealed.] 

198.  Court  may  make  rules. 

194.  Remittitur;   when  judgment  absolute  to  be  rendered,   and  proceed- 
ings thereupon. 
196.  Second   and    subsequent   appeals. 

196.  Times  and  places  of  holding  terms. 

197.  CJourt  may  be  held  in  any  building;  adjournments. 

198.  Officers  to  be  appointed  by  court. 

i  190.  [Am'd,  189S.]  The  Jurisdiction  of  the  eonrt  of  ap- 
peal* li^  cItII  actions. 

The  court  of  appeals  has  exclusive  jurisdiction  to  review  upon 
appeal  every  actual  determination  made  prior  to  the  last  day  of 
December,  eighteen  hundred  and  ninety-five,  at  a  general  term  of 
the  supreme  court,  or  by  either  of  the  superior  city  courts,  as 
then  constituted,  in  all  cases  in  which,  under  the  provisions  of 
law  existing  on  said  day,  appeals  might  be  taken  to  the  court  of 
appeals.  From  and  after  the  last  day  of  December,  eighteen  hun- 
dred and  ninety-five,  the  jurisdiction  of  the  court  of  appeals  shall, 
in  civil  actions  and  proceedings,  be  confined  to  the  review  upon 
appeal  of  the  actual  determinations  made  by  the  appellate  divi- 
sion of  the  supreme  court  in  either  of  the  following  cases,  and  no 
others: 

1.  Appeals  may  be  taken  as  of  right  to  said  court,  from  judg- 
ments or  orders  finally  determining  actions  or  special  proceedings, 
and  from  orders  granting  new  trials  on  exceptions,  where  the  ap- 
pellants stipulate  that  upon  affirmance,  judgment  absolste  shall 
be  rendered  against  them.   (See  §  194.) 

2.  Appeals  may  also  be  taken  from  determinations  of  the  appel- 
late division  of  the  supreme  court  in  any  department  where  the 
appellate  division  allows  the  same,  and  certifies  that  one  or  more 
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qnestions  of  law  have  arisen  which,  in  its  opinion,  onght  to  be  re* 
▼iewed  by  the  court  of  appeals,  in  which  case  the  appeal  bringt 
ap  for  reyiew  the  question  or  questions  so  certified,  and  no  other; 
and  the  court  of  appeals  shall  certilly  to  the  appeUate  division  its 
determination  upon  such  questions. 
do.  Floe.,  i  11,  and  L.  1886,  cb.  MO. 

I  181.  [Am'd,  1896,  1SD6,  1806,  1900.]  lamttatlons,  ex- 
eeptlona  and  conditions. 

The  jurisdiction  conferred  by  the  last  section  is  subject  to  the 
following  limitations,  exceptions  and  conditions: 

1.  No  appeal  shall  be  taken  to  said  court,  in  any  civil  action 
or  proceeding  commenced  in  any  court  other  than  the  supreme 
court,  court  of  claims,  county  court,  or  a  surrogate's  court,  un- 
less the  appellate  division  of  the  supreme  court  allows  the  appeal 
by  an  order  made  at  the  term  whicn  rendered  the  determination, 
or  at  the  next  term  after  judgment  is  entered  thereupon  and  shall 
certify  that  in  its  opinion  a  question  of  law  is  involved  which 
ought  to  be  reviewed  by  the  court  of  appeals.   (See  §  2261.) 

2.  No  appeal  shall  be  taken  to  said  court  from  a  judgment  of 
affirmance  hereafter  rendered  in  an  action  to  recover  damages 
for  a  personal  injury,  or  to  recover  damages  for  Injuries  resulting 
in  death,  or  in  an  action  to  set  aside  a  Judgment,  sale,  transfer, 
conveyance,  assignment  or  written  instrument,  as  in  fraud  of  the 
rights  of  creditors,  or  in  an  action  to  recover  wages,  salary  or 
compensation  for  services,  including  expenses  incidental  thereto, 
or  damages  for  breach  of  any  contract  therefor,  or  in  an  action 
Dpon  an  individual  bond  or  individual  undertaking  on  appeal, 
when  the  decision  of  the  appellate  division  of  the  supreme  court 
is  unanimous,  unless  such  appellate  division  shall  certify  that  in 
its  opinion  a  question  of  law  is  involved  which  ought  to  be  re- 
viewed by  the  court  of  appeals,  or  unless  in  case  of  its  refusal 
to  so  certify,  an  appeal  is  allowed  by  a  judge  of  the  court  of 
appeals.     (See  §  791,  subd.  12;  §  1310.) 

3.  The  jurisdiction  of  the  court  is  limited  to  a  review  of  ques- 
tions of  law. 

4.  No  unanimous  decision  of  the  appellate  division  of  the  su- 
preme court  that  there  is  evidence  supporting  or  tending  to  sus- 
tain a  finding  of  fact  or  a  verdict  not  directed  by  the  courj,  shall 
be  reviewed  oy  the  court  of  appeals.  (See  §  1337.) 

L.lM.eh.9»;L.  18B8,cli.8»;L.1898,oh.974|  L.  190Q,  cb.  S02.  In  effect  Sept.  1, 1WX 

I  in-  [Repealed  Jan.  1, 1896.    L.  1895,  ch.  946.] 

i  183.  [Repealed  by  L.  1909.  ch.  35.  See  Consolidated  Laws, 
tit  Judiaary  Law,  §|  51,  53.] 

I  104.  RemlttltiiiPt  when  Jndsment  absolvte  to  be  ren- 
dered and  proceedinarM  tlierenpou. 

The  judgment  or  order  of  the  court  of  appeals  must  be  remitted 
to  the  court  below,  to  be  enforced  according  to  law.  Upon  an  ap- 
peal from  an  order  granting  a  new  trial,  on  a  case  or  excep- 
tiong,  if  the  court  of  appeals  determines  that  no  error  was 
committed  in  granting  the  new  trial,  it  must  render*  judgment 
absolute  upon  the  right  of  the  appellant;  and  after  its  judg- 
ment has  been  remitted  to  the  court  below,  an  assessment 
of  damages,  or  any  other  proceeding,  requisite  to  render  the 
judgment  effectual,  may  be  had  in  the  latter  court. 

C^  Proe..  puts  of  S|  11  and  12.      * 
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I  IINI.  SeeoMd  and   aubBeanent  appeal*. 

Upon  a  second  and  each  subsequent  appeal,  Including  a  case 
where  a  former  appeal  has  been  dismissed  for  a  defect  or  v- 
regularity,  the  time  of  filing  the  return,  upon  the  first  appeal, 
determines  the  place  of  the  cause  upon  the  calendar. 

Id.,   part  of  f  13.      See  poet,    If   789-793. 

II  196-108.  [Repealed  by  L.  1909.  ch.  35.  See  Consolidated 
Laws,  tit    Judiciary  Law,  §§  54,  57.] 
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ARTICLES    SBCOim. 

The  clerk  of  the  court. 

Sec  IM.  Clerk  of  the  court  of  sppealfl  to  give  bond;  rooms  for  bis  oflloe. 

200.  To   apiH^nt   a    deputy.      Puwera    of   deputy. 

201.  Hay  employ   asalstants  in   his  office.      Special  deputy. 

202.  Clerks  for  Judges  of  the  court  of  appeals. 
2C3.  Offices  for  judge  of  the  court  of  appeals. 
L'04-208.   [BepealedT] 

II  109-2O2.  [Repealed  by  L.  1909,  ch.  35.  See  Consolidated 
Laws,  tit.  Judiciary  Law,  f§  58,  ^,  256>259,  262;  Public  Build- 
ings Law,  8  3.] 

I  203.  [Repealed  by  L.  1909,  chs.  16  and  35.  See  Consolidated 
Laws,  tits.  County  Law,  S  12,  Judiciary  Law,  S  55. 

II  904.908.  [Repealed;  Laws  1894,  ch.  135.] 
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▲RTICI^B   THIRD. 

The  State  reporter;  publication  and  distribution  of  the  report*. 

Sec.  209.  State  reporter  la  tbe  reporter  of  the  court  of  appeala. 

210.  His  doty. 

211.  Reporter   not   to  be   interested    in   pabllcatlon';   contracts  for  pvb- 

licatton. 

212.  Copyright  of  reports. 

213.  Secretary   of  State  to  dlstrlbnte  reports. 

214.  Unreported    decisions,    etc.,    to    be    delivered    by    reporter    to  mc- 

cessor 
216.  OplnioDS,  etc..  not  to  be  dellrered,  except,  ete. 
216.  Certain  opinions   to  be  deposited  with  clerk. 

II  209-211.  [Repealed  by  L.  1909,  ch.  35.     See  Consolidated 
Laws,  tit.   Judiciary  Law,  |§  60-61,  430,  431,  433.] 

I  212.  [Repealed  by  L.  1909,  chs.  23  and  35.    See  Consolidated 
Laws,  tits.    Executive  Law,  §  31,  Judiciary  Law,  |  435.] 

I  213.  [Repealed  by  L.  1909,  ch.  23.     See  Consolidated  Laws, 
tit.  Executive  Law,  §  32.] 

II  214-216.  [Repealed  by  L.  1909.  ch.  35.     See  Consolidated 
Laws,  tit.   Judiciary  Law,  §1  256,  432,  434.] 

SO 
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TXKCE  XI. 
The  tttpreme  court,  inoliiding  special  and  trial  terms. . 

Aitkto  1.  jQrUdtetloo  and  powen;  detisnatlon  of  terms;  dtetrlbatlon  of 
boBlneOT  aotong  the  termi  and  jQd8«ss  attendants  npoo  the  ak- 
tlnga;  miscellaneoQS  proTlsions. 

2.  The  anpreme  court  reportei. 

8.  Steoographera. 

ARTICIiB  FIRST. 

ihHMetiim  and  powers;  designation  of  terms;  dtstnOnUitm  4f 
hwinen  among  the  terms  ana  judges ;  attendants  upon  the  tw* 
twgs;  misoeUaneous  proviiians, 

lee  217.  General  Jnrladlctlon   of   sapreme   court. 

218.  Sapreme   court  anay   change   place   of   trial   of   actloas   pendliui   la 

other   courts. 
2j9.  Judicial  departments. 

220.  Jurisdiction   of   appellate   dlTlsioo    and   powers   of  Justices   thereof. 

221.  Clerks,  attendants  %nd  stenographers. 

222.  QoTeroor  may  revoke  designation. 

223.  Designation,    etc..    to   be  nled   with   secretary   ol   State. 

224.  [Repealed.] 

225.  Times  and  places  of  holding  terms  of  appellate  division;   how  9f 

pointed. 

226.  Appointment   to  be  published. 
22T.  [Repealed.] 

228.  When   associate  Justice  to  preside. 

228.  Hearing  of  appeals  when  title  to  public  offlce  Is  involved. 

230.  Number  of  Justices  necessary  for  a  decision. 

231.  Reargument.   etc.,   when  cause  to  be  heard   lu   another  department. 

232.  ▲ppomtments  of  terms  of  the  supreme  court. 

233.  Publication  of  appointments. 

234.  Governor  may  appoint  extraordinary  terms;  Justices  to  hold  them. 

235.  Powers  of  justices  of  the  supreme  court. 

236.  [Bepealed.! 

287.  Governor   to   designate   Justices   to   hold   courts   in   certain   cases. 

238.  Place  of  holding  the  terms. 

239.  Trial  of  action   at  chambers  after  adjournment  of  special   term. 

240.  [Repealed.] 

241.  What  Judges  may  perform  duties  of  Justice  at  chambers. 

242.  Oflcers    reqnired    to    attend    a    term    of    the    appellate    division; 

sheriff's  duty. 
StS.  Fees  of  such  offlcera;  hov  paid. 
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I  217.  General  Jvrlsdtetloii  of  ■vpreine  court. 

The  ^neral  jurisdiction  in  law  and  equity,  which  the  supreme  ^ 

toort  of  the  State  possesses,  under  the  prorisions  of  the  consti- 
tution, includes  all  the  jurisdiction,  which  was  possessed  and  es- 
erciwed  by  the  supreme  court  of  the  colony  of  New  York,  at  any 
time,  and  by  the  court  of  chancery  in  England,  on  the  4th  day  of 
July,  TiTG;  with  the  exceptions,  additions,  and  limitations,  cre- 
ated and  imposed  by  the  constitution  and  laws  of  the  State.  Sub- 
ject to  those  exceptions  and  limitations,  the  supreme  court  of 
the  State  has  all  the  powers  and  authority  of  each  of  those  courts, 
and  exercises  the  same  in  like  manner. 

1  R.  8.  178,  I  86;  id.  196,  f  1;  and  h,  1847.  eh.  260.  f  16. 

I  218.  [Am*d,  1895.]  Supreme  eovrt  may  change  place  of 
tH*l  of  a«tlOAS  pendlnir  iu  other  eourtn. 

The  sapreme  court,  upon  the  application  of  either  party,  may, 
tad,  in  a  proper  case,  must  make  an  order,  directing  that  an 
issue  of  fact,  joined  in  an  action  or  special  proceeding,  pending 
fai  any  other  court  of  record,  except  the  city  court  of  the  city  of 
New  York,  or  a  county  court,  to  be  tried  at  a  term  of  the  su- 
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preme  court  in  another  county^  on  such  terms,  and  under  such 
regulations  as  it  deems  just;  and  thereupon  the  issue  must  be 
tried  accordingly.  After  the  trial,  the  clerk  of  the  county,  in 
which  it  has  taken  place,  must  certify  the  minutes  thereof;  which 
must  be  filed  with  the  clerk  of  the  court,  in  which  the  action  or 
^special  proceeding  is  pending.  The  subsequent  proceedings  in  the 
last  mentioned  court  must  be  the  same,  as  if  the  issue  had  been 
tried  therein. 

L.    1895.   ch.   946. 

I  219.  [Repealed  by  L.  1909,  ch.  35.  See  CkinsoUdated  Laws, 
tit.  Judiciary  Law,  f  70. J 

I  220.   [Am'd,      18&R,      1909.1     Jurisdiction      of     Appellmte 
Division    and    powers    of    Justices    thereof. 

No  justice  of  the  appellate  division  shall  exercise  any  of  the 
powers  of  a  justice  of  the  supreme  court,  other  than  those  of  a 
Justice  out  of  court,  and  those  pertaining  to  the  appellate  division 
or  to  the  hearing  and  decision  of  motions  submitted  by  consent 
of  counsel.*  From  and  after  the  last  day  of  December,  eigh- 
teen hundred  and  ninety-five,  the  appellate  division  shall  have 
the  jurisdiction  now  exercised  by  the  supreme  court  at  its  gen- 
eral terms,  and  by.  the  general  terms  of  the  court  of  common 
pleas  for  the  city  and  county  of  New  York,  the  superior  court 
of  the  city  of  New  York,  the  superior  court  of  Buffalo  and  the 
city  court  of  Brooklyn,  and  such  additional  jurisdiction  as  may  be 
conferred  by  the  legislature. 

Am'd  by  L.  1009,  cb.  65.  Also  partly  repealed  by  L.  1909,  cb.  S9.  8ie 
Consolidated  Laws.  tit.  Judiciary  Law,  ff  7t.  72.  77.  81.  82.  85,  90.  8w 
note  83  of  notes  of  Board  of  Statutory  Consolidation  at  end  of  code. 

II  221-223.  [Repealed  by  L.  1909,  ch.  35.  See  Consolidated 
Laws.  tit.  Judiciary  Law,  §§  72-73,  101,  106,  109,  111,  267,  268. 
270,  271,  307,  347.] 

i  224.  [Repealed  Jan.  1,  1896;  L.  1895,  ch.  946,  f  2.] 

i  226.  [Repealed  by  L.  1909,  ch.  35.  See  Consolidated  Laws, 
tit.  Judiciary  Law,   §  78.] 

i  226.  [Repealed  by  L.  1900,  chs.  23,  35  and  58.  See  Consoli- 
dated Laws,  tits.  Executive  Law,  t  33,  Judiciary  Law,  f  79, 
State  Finance  Law,  f  4a] 

I  22T.  [Repealed  Jan.  1,  1896;  L.  1895,  ch.  946.] 

i  228.  [Repealed  bv  L.  1909,  ch.  35.  See  Consolidated  Law#, 
tit.    Judiciary  Law,   |   80.] 

I  ^29.  r Added,  1806,  1909.]  Hearing  of  appeala  wbea 
title  to  public  office  Is  Involved. 

An  appeal  from  a  judgment  or  decree  in  any  case  in  which  the 
question  of  tha  title  to  a  public  office  is  directly  or  collaterally 
at  issue  or  in  any  manner  Involved,  may  be  placed  on  the  calendar 

•  But  8ce  Const.,  art.  YI.   I  2,  as  am'd  in  1905. 
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and  noticed  for  hearine  on  any  daj  in  the  appellate  division  of 
the  supreme  court,  in  tne  first  department,  or  in  the  court  of  ap- 
peals, and  shall  be  heard  on  said  day. 

L..  1896,  cb.  560.  Amended  by  L.  1900,  cb.  65.  Also  partly  repealed  by 
U  1909,  ch.  36.  See  Gonaolldated  Laws,  tit.  Judiciary  Law.  I  148.  See 
note  34  of  notes  of  Board  of  Statutory  GonsoUdatlon  at  end  of  code. 

i  880.  [Repealed  by  L.  1909,  ch.  36.  See  Consolidated  Laws, 
tit.  Judiciary  Law,  I  82.] 

I  SSI.  (Am'd«  1896,  1900,  1016.]  Rearffoment,  et  cetera, 
wnen  caiase  to  be  neaird  in  smother  dep«rtiiient. 

Where  in  any  case  four  justices  of  the  appellate  division  in  any 
department  are  not  qualified  to  sit  therein,  or  where  the  justices 

Saalified  to  hear  the  appeal  are  equally  divided,  the  court  must 
Irect  the  same  to  be  sent  to  another  department  to  be  specified 
in  the  order  to  be  there  heard  and  determined.  Where  in  any 
case  when  an  appeal  to  the  appellate  division  of  any  depart- 
ment comes  on  for  argument,  and  the  justice  before  whom  the 
action  was  tried  or  who  granted  the  order  appealed  from,  is  n 
member  of  such  appellate  division,  the  appellant  may  make  an 
application  to  such  appellate  division  for,  and  the  court  may 
grant,  an  order  directing  that  such  appeal  be  sent  to  an  adjoin- 
ing department  to  be  specified  in.  the  order,  to  be  there  heard 
and  determined.  The  appellate  division  may  in  any  other  appeal 
make  an  order  in  the  furtherance  of  justice,  directing  that  such 
appeal  be  sent  to  the  appellate  division  of  any  department  to 
be  there  beard  and  determined. 

L.  1870.  ch.  408.  pis.  of  ||  6,  10.  Amended  by  L.  1895,  cb.  946;  L.  1900, 
ch.  209;   L.   1915.  ch.  563,  In  effect  May  8.   1915. 

i  232.  [Repealed  by  L.  1909,  ch.  35.  See  Consolidated  Laws, 
tit.  Judiciary  Law.  «  28,  29,  84,  96,  148-150.]       . 

I  288.  [Repealed  by  L.  1909,  chs.  23,  35  and  58.  See  Con- 
solidated Laws,  tits.  Executive  Law,  i  33,  Judiciary  Law,  §  151, 
State  Finance  Law,  S  ^-1 

I  284.  [Repealed  bv  L.  1909,  ch.  35.  See  Consolidated  Laws, 
tit-  Judiciary  Law,  §|  79,  153.] 

I  2S6  [Am'd,  1896,  1900,  1900.]  Power*  of  Ja«tlce«  of 
tlie  siipreiBe  coart. 

.  Any  justice  of  the  supreme  court  has  power  to  hold  a  special  or 
trial  term  of  the  supreme  court  for  the  whole  or  any  portion  of 
the  term;  and  to  act  upon  any  business,  which  regularly  comeh 
before  the  term  in  which  he  is  sitting,  except  where  he  is  per- 
sonally disqualified  from  sitting,  in  a  particular  action  or  special 
proceeding.  Each  justice  must,  at  all  reasonable  times,  when  not 
engaged  in  holding  court,  transact  such  judicial  business  as  may 
be  done  out  of  court. 

L.  1895.  <*.  946;  L.  1900,  ch.  384.  Amended  by  L,  1909.  ch.  65.  Also 
paitlj  repealed  by  L.  1909,  ch.  85.  See  Conaolidated  Laws,  tit.  Judiciary 
law,  I  155.  Bee  note  36  of  notes  of  Board  of  Statutory  Gonaolidation  at 
cad  of  Codie. 

1286.  [Repealed  Jan.  1,  1806;  L.  1895,    ch.  946.] 

II 287-XS8.  [Repealed  by  L.  1909,  ch.  35.  See  Consolidated 
Uws,  tit  Judiciary  Law,  §|  86,  152.] 
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i  280.  (Am*d,  1809.1  Trial  of  action  lit  ebanbors  after 
adjourn  ikient  of  special  term* 

An  actiOA  triable  by  the  supreme  court,  without  a  jury,  which 
was  upou  Ihe  calendar  of  the  term  before  it  Waa  aojoumed  as 
provided  in  section  one  hundred  and  forty-eight  of  judiciary  law, 
may  be  tried  at  a  term  so  adjourned,  and  held  at  chambers,  by 
consent  of  both  parties,  but  not  otherwise. 

Co.  Proc..  part  of  i  24.  Amended  by  L.  1009.  cb.  6S.  Also  partly  re- 
pealed by  L.  1900,  eh.  3.1.  See  ConaoUdated  Laws,  tit.  Judiciary  Uv, 
II  148,  276.  864.  404.  Be«  note  86  oC  notes  of  Board  of  Statutory  On- 
aolldation  at  end  of  code. 

i  240.  [Repealed  Jan.  1,  1896;  L.  18^  ch.  did.] 

I  241.  [Added,  1010.1  "What  Jndffea  mar  perform  dvtiea 
of   Justices    at   cbambers. 

A  county  jud^e  within  his  county  possesses,  and  upon  proper 
application  must  exercise,  the  power  conferred  by  law  in  general 
language  upon  an  officer  authorized  to  perform  the  duties  of  a 
justice  of  the  supreme  court  at  chambers  or  out  of  court. 

Added  by  L.  1910,  ch.  875.     In  effect  Jnne  22,  1910. 
Tbia  Bectlon  takes  the  ylace  of  the  same  section  which  waa  repaalfd  fef 
Judiciary  Lav   (U  1009b  ch.  86),  I  800. 


Q.3>t2,a.2       6UPR£lt£  COURT  SBFORTER. 


%%  244-50 


ARVioiaB  sacomn. 

The  Supreme  court  reporter. 

Sec.  244.  Meeting   for  appointment. 

249.  Special   meeting   for    appointment    or    remoral. 

246.  Duties  of  reporter;    opinion*   to   be  forulahed. 

247.  Publication   of   reports;      contracts   therefor. 

Ma.  Paper*  and  opinions  to  be  furnished  to  the  reporter. 

249.  Copyright;  distribution   by  mcreury  of  state. 

250.  Salary   and  expenses. 

II  244-248.  [Repealed  by  L.  1909,  ch.  35.     See  Consolidated 
Uws,  tit    Judiciary  Law,   §§  90-92,  264,  437-443.] 

I  249.  [Repealed  by  L.  1909,  chs.  23  and  35.    See  Consolidated 
Laws,  tits.  Executive  Law,  |S  81-^,  Judiciary  Law,  §  444.] 

I  aso.  [Repealed  by  L.  1909.  ch.  35.    See  Consolidated  Laws, 
tH.  Judiciary  Law,  I  445.] 
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ARTIOIiE   THIRD. 

Stenographers, 

fjee.  251.  Stenonapbers. 
262-253.   [Repealed.] 
254.  Stenographers   In   Kings  coanty. 
25*5    His    asfilstftDt 

256!  Stenographers' in  other  eoantles  of  second  JadicUl  district  and  alio 
In    the   ninth   judicial   district. 

257.  Their  salarieR;   how  paid. 

258.  Stenographers   for   certain   judicial   districts. 

259.  Their  salaries;  how  paid. 

260.  Their  expenses:   how  paid. 

261.  [Repealed.] 

?62.  Temporary   stenographer. 

I  251.   [.Im'd,  1805.1      Stenographer*. 

If  the  justice  presiding  requires  a  copy  of  any  proceedings  writ- 
ten out  at  length  from  stenographic  notes,  he  may  make  an 
order,  directing  one-half  of  the  stenographer's  fees  therefor,  to  be 
paid  by  each  of  the  parties  to  the  action  or  special  proceeding,  at 
the  rate  of  ten  cents  for  each  folio  so  written  out,  and  may  en- 
force payment  thereof.  Any  such  copy  shall  be  accessible  to, 
and  may  be  examined  by,  any  of  the  counsel  in  the  cause.  If 
there  are  two  or  more  parties  on  the  same  side,  the  order  may 
direct  either  of  them  to  pay  the  sum  payable  by  their  side,  for 
the  stenographer's  fees;  or  it  may  apportion  the  payment  thereof 
among  them,  as  the  justice  deems  just. 

L.    1895.    ch.    946. 

I  252.  [Repealed  Jan.  1,  1896;  L.  1895,  ch.  946.1 
i  258.  [Repealed  Jan.  1,  1896;  L.  1895,  ch.  946.) 

II  264.200.  [Repealed  by  L.  1909,  ch.  35.  See  Consolidated 
Laws,  tit.    Judiciary  Law,  SS  161,  164,  309,  312-314,  316.] 

I  261.   [Repealed  Jan.  1,  1891;  Laws  1890,  ch.  426.] 

i  ^.  [Repealed  by  L.  1909.  ch.  35.  See  Consolidated  Uws, 
tit   Judiciary  Law,  {§  162,  163.] 
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TITLE  HI 

article:  oira. 

*  Board  of  Claims. 

Added  by  I..  1887,  ch.  Se.     In  effect  Marek  9,  1897. 

Sec  2G3.  Board  of  Claims. 
2M.  JvriadictloD. 
2<5.  Bales  and  procedure. 
296.  Offlcen. 

267.  Seal  of  court. 

268.  SetBlom,  daty  of  sheriff. 
260.  JudgncBts. 

270.  Duty  of  attorney-general  and  saperlntendent  of  public  works. 

271.  Record  of  proceedlags;   report. 

272.  Expenses  of  procuring  testimony  on  commission. 

273.  Annnal  report  to  comiitroUer. 

274.  Costs  not  to  be  taxed! 

275.  Appeals. 

276.  Time  and  manner  of  taking  appeal. 

277.  Case  on  appeal. 

278.  Preference  on  appesls. 

279.  Salary  of  commissioners  of  claims. 

280.  Salaries  of  officers  of  bosrd  of  claims. 

281.  Interpleader,   consolidation   and   new   parties. 
282-314.  IBepealed.] 

I  MS.  [ABi*d,  1904,  1906,  1911,  1815.]      Court  of  elalma. 

The  board  of  claims  is  hereby  abolished  and  the  court  of  claims 
re-established.  Such  court  shall  consist  of  three  judir^^t  to  be 
known  as  judges  of  the  court  of  claims,  who  shall  be  appointed 
by  the  governor,  by  and  with  the  advice  and  consent  of  the 
senate.  The  judges  first  appointed  shall  be  appointcH)  for  terms 
of  three,  six  and  nine  years,  respectively,  from  the  first  day  of 
January  of  the  calendar  year  in  which  such  appointments  shall 
be  made.  Thereafter  the  full  term  of  office  of  each  judge  shall 
be  nine  years.  Whenever  the  term  of  office  of  a  judge  shall 
expire,  or  his  office  become  vacant  from  any  cause,  his  successor 
shall  be  appointed  for  the  unexpired  term.  Notwithstanding  the 
provisions  of  section  five  of  the  public  officers  law,  a  Judge  of 
the  court  of  claims  shall  hold  over  and  continue  to  discharge 
the  duties  of  his  office,  after  the  expiration  of  the  term  for  which 
he  shall  have  been  chosen,  until  his  successor  shall  be  chosen 
■od  qualified,  but  after  the  expiration  of  such  term  the  office 
JmU  be  deemed  vacant  for  the  purpose  of  choosing  his  successor. 
Jjy  an  order  to  be  filed  in  the  office  of  the  secretary  of  state, 
"1^   gorernor   shall    designate   one   of   the   judges   as    presiding 

■ 

*8cbadale  of  sections  not  amended  by  L.   1919,   cb.   1. 


^ 


/^^ 


S  264  ^  COURT  OF  CLAIMS.        c.  3,  t.  3,  art.  1. 

judge,  who  shall  act  as  such  during  his  term,  and  thereafter 
upon  the  appointment  of  his  successor,  the  governor  shall  desig- 
nate such  successor  or  any  other  judge  of  the  court  as  presiding 
judge,  who  shall  act  as  such  during  his  term.  The  office  of  com- 
missioner  of  claims  is  hereby  abolished,  but  the  commissioners 
now  in  office  shall  continue  to  bare  the  powers  and  duties  of  com- 
missioners of  claims  until  the  appointment  and  <iualification 
of  judges  of  the  court  of  claims,  except  that  after  this  section  as 
amended  takes  effect  and  until  the  appointment  and  qualifica- 
tion of  judges  of  the  court  of  claims  the^  shall  not  hear,  try 
ot  determine  anv  claim,  or  entertain  a  motion  or  make  an  order 
affecting  the  substantial  rights  or*  a  party.  During  the  period 
of  three  months  after  the  first  appointment  and  qualification 
of  judges  h«reuiid#r,  such  commiesioneni  shall  have  power  to 
determine  and  dispose  of  questions,  claims  and  matters  which 
shall  have  been  finally  submitted  to  and  heard  by  sVich  board  on 
or  before  January  twenty-third,  nineteen  hundred  and  fifteen, 
in  the  same  manner  and  witli  the  same  effect  as  If  such  board 
had  not  been  abolished.  Such  commissioners  shall  for  their 
services  rendered  during'  such  period  of  three  months  receive 
compensation  at  the  rate  of  five  hundred  dollars  per  month.  A 
■judge  of  the  court  of  claims,  appointed  under  the  provisiona  of 
this  section,  as  amended,  must  be  an  attorney  and  counselor-at- 
law  admitted  to  practice-  in  the  courts  of  this  state,  o^  at  least 
ten  years'  experience  in  practice.  A  judge  shall  not  during  his 
term  of  office  practice  the  profession  of  law,  or  act  as  reieree 
in  any  action  or  proceeding  in  any  court  of  this  state.  A  judge 
shall  not  hold  any  other  office  or  public  ti^ust  to  which  any 
salary  or  compensation  is  attached,  nor  serve  as  a  member  of 
any  political  committee.  Except  as  herein  otherwise  i^rovided, 
.  the  judges  appointed  under  this  section  shall  have  jurisdiction 
to  hear  and  determine  all  matters  pending  in  the  cuurt  of  claims 
at  the  time  they  shall  take  office,  and  all  matters  pending  in 
the  board  of  claims  at  the  time  when  this  section,  as  amended 
takea  effect,  shall  be  heard  and  determined  by  the  court  of  claims. 
But' if  any  matter  or  claim  be  left  undisposed  of  by  the  com- 
misfitsioners  of  claims,  the  court  of  claims  shall  have  jurisdiction 
thereon.  Whenever  in  this  act  or  in  any  other  statute,  heretofore 
enacted  or  enacted  at  the  legislative  session  of  the  year  nine- 
teen hundred  and  fifteen,  reference  Is  made  to  the  hoard  of  claims 
or  any  officer  thereof,  the  same  shall  be  deemed  to  refer  to  and 
mean  the  court  of  claims  or  an  officer  thereof.  A  determina- 
tion of  the  board  of  claims,  heretofore  rendered  shall  have  the 
same  force  and  effect  and  be  subjected  to  the  same  procedure 
as  provided  iu  this  article  for  a  judgment, 

L.  1004.  ch.  16:  L.  1906,  ck.  068;  U  1911,  eh.  856;  U  161S,  A.  1,  la 
effect  Jan.   28,    1915. 

U  1916,  cb.  100,  i  2,  provides:  "  The  provUioiu  o(  section  two  hondred  and 
sixty-three  6f  the  code  of  ctvll  procedure,  as  amended  hj  chapter  one  of  the 
laws  of  nineteen  hondred  and  fifteen.  In  relation  to  the  qnallflcntlmi  of 
judges  of  the  court  of  claims,  shall  not  prevent  a  Jndco  of  aodi  co«rt  tram 
serrlng  as  a  member  of  a  conatlttttional  convention  and  rocelTias  thn  mlnry 
k  or  compensation  attached  to  such  office.'* 

'^      I  264.   [AmM,  1906,  1900,  1909,  1912,  1918.1     JvrladlotloM. 


c\J^     The  court  of  claims  possesses  all  of  the  powers  and  jurisdie- 
f  \i  \i  ^'^^  ^^  ^^^  former  board  of  claims.  It  also  has  jurisdiction  to  hear 

f       ,"1 y 

^    "    ^  'So   in   original. 
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and  determine  a  private  claim  against  the  state,  including  a  claim 
of  an  executor  or  administrator  of  a  decedent  who  left  him  or 
her  surviring  a  husband,  wife  or  next  of  kin,  for  damages  for  a 
wrongful  act,  neglect  or  default,  on  the  part  of  the  state  by 
which  the  decedent's  death  was  caused,  which  shall  have  accrued 
within  two  years  befwe  the  filing. of  such  claim  and  the  state 
hereby  consents,  in  all.  such  claims,  to  have  Hs  liability  deter- 
mined. It  may  also  hear  and  determine  any  claim  on  the  part, 
of  the  state  against  the  claimant,  or  against  his  assignor  at  the 
time  of  the  assignment,  and  must  render  judgment  for  such 
sum  as  should  be  paid  by  or  to  the  state.  But  the  court  has  no 
jurisdiction  of  a  claim  submitted  by  law  to  any  other  tribunal 
or  officer  for  audit  or  determination  except  where  the  claim  is 
founded  upon  express  contract  and  such  claim,  or  some  part 
thereof,  has  been  rejected  by  such  tribunal  or  officer.  In  no 
case  shall  any  liability  be  implied  against  the  state,  and  no 
award  shall  be  made  on  any  claim  against  the  state  except  upon 
such  legal  evidence  as  would  establish  liability  against  an  indi- 
vidual or  copporation  in  a  court  of  law  or  equity.  No  claim 
other  than  for  the  appropriation  of  land  shau  be  maintained 
against  the  state  unless  the  claimant  shall  within  six  months 
after  such  claim  shall  have  accrued,  file  in  the  office  of  Aie  clerk 
of  the  board  of  claims  and  with  the  attorney-general  a  written 
notice  of  intention  to  file  a  claim  against  the  state,  stating  the 
time  when,  and  the  place  where, such  claim  arose  and  in  detail 
the  nature  of  the  same,  which  notice  shall  be  signed  and  verified 
by  the  claimant  before  an  officer  authorized  to  administer  oaths. 
The  attorney -general  may  require  any  person  filing  such  a  notice 
of  claim  for  any  cause  whatever  against  the  state  to  be  sworn 
before  him  or  one  of  his  deputies  designated  by  him  for  that 
purpose  within  the  county*  of  the  claimant's  residence,  relating 
to  such  claim,  and  when  so  sworn,  to  answer  orally  as  to  any 
facts  relative  to  the  justness  of  such  claim.  .  Willful  false  swear-* 
ing  before  the  attorney-general  or  deputy  attorney-general  is 
perjury  and  punishable  as  such.  Provided  further,  -  that  nothing 
herein  contained  shall  be  construed  to  allow  the  co'urt  to  hedr  any 
claim  which  as  between  citizens  of  the  state  would  be  barred  ty 
lapse  of  tine  or  of  any  claim  heretofore  accrued  and  of  which  the 
said  court  or  board  has  had  jurisdiction  and  which  was  barred  by 
lapse  of  time  at  the  date  when  this  section,  as  amended,  takes 
effect.  Provided  further,  that  the  court  shall  have  jurisdiction, 
and  may  hear  and  determine  all  claims  accrued  and  actually  filed 
at  any  time  prior  to  September  first,  nineteen  hundred  and 
twelve,  and  .filed  within  two  years  from  the  time  they  accrued, 
though  no  notice  of  intention  to  file  was  giyen,  as  required  by  .this 
•ection,  if  such  claims  when  filed  were  not  barred  b^  lapse  of  time 
and  the  court  or  board  had  jurisdiction  and  authority  to  hear  and 
determine  the  same  except  for  the  lack  of  such  notice;  and  such 
jurisdiction   shall   attach  without  refiling  or  previous  notice. 

An'd  by  U    1900»  cfa.  870;  L.   1906.   cb.  602;   L.  1908,  ch.  019;  L.   1912, 
cb.  MS:  U   1916,   eh.  1,  In  effect  Jan.  28,  1916. 

I  £05.      [Am'd,  1006,  1915.]     Rules   and  proeedvre. 

The  court   may  establish   rules   for   its   government,   and   the 
regniatioa  of  practice  therein;  prescribe  the  forms  and  methods 
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of  procedure  before  it,  vacate  or  modify  judgments,  and  grant 
new  trials,  and  except  as  otherwise  provided  in  said  rules  and 
regulations,  or  the  code  of  civil  procedure,  the  practice  shall 
be  the  same  as  in  the  supreme  court.  Rules  of  the  board  of 
claims  or  former  court  of  claims,  now  in  force,  shall  continue  to 
be  the  rules  of  the  court  of  claims  until  changed  by  such  court 

AmM  by  L.  1900,  ch.  092;  L.  1915.  ch.  1,  in  effect  Jan.  28,  1915. 

I  26e.    [Am'd,   1906,  1909,  1911,  1915.1    Olilcer*. 

The  court  of  claims  shall  appoint  and  may  at  pleasure  re- 
move,  a  clerk,  a  stenographer,  and  an  attendant,  who  shall  also 
act  as  messenger;  and  tliey  shall  perform  such  duties  as  the 
court  may  prescribe.  Before  entering  upon  the  duties  of  his  office, 
the  clerk  stiuU  make  and  file  in  the  office  of  the  comptroller,  a 
bond  for  the  faithful  performance  of  his  duties  in  an  amount 
and  with  sufficient  sureties  to  be  approved  by  at  least  two  of  the 
judges,  which  approval  shall  be  endorsed  on  said  bond.  The 
court  may  also  appoint  such  other  employees  as  may  be  needed. 
The  clerk  and  stenographer  appointed  by  the  board  of  claims 
are  continued  as  such  officers  and  employees  of  the  court  of 
claims  until  the  appointment  and  qualification  of  their  successors. 

Am'd  br  L.   lOOG,  cb.   692;   L.   1909,  ch.   586;  L.   1911.  ch.   856;   L.   191S. 
ch.  1,  in  effect  Jan.  28.  1915. 

S  267,  Seal  of  Court. 

The  court  shall  adopt  and  procure  an  official  seal,  with  suitable 
device  and  inscription,  A  description  of  such  seal,  with  an  im- 
pression thereof,  shall  be  filed  in  the  office  of  the  secretary  of 
state.  The  expenses  of  procuring  such  seal  shall  be  paid  out  of 
the  contingent  fund  of  the  court. 

i  268.     [Ain*d  1906,  1911,  1915.]     Seastona;  duty  of  flh^rUT. 

The  court  shall  hold  at  least  eight  sessions  each  year,  and 
unless  otherwise  ordered  by  the  court  shall  be  held  as  follows: 
On  the  fourth  Monday  of  January  at  the  city  of  Albany;  on  the 
third  Monday  of  February  at  the  city  of  Syracuse;  on  the  fourth 
Monday  of  March  at  the  city  of  Utica;  on  the  fourth  Monday  of 
April  at  the  city  of  Albany;  on  the  fourth  Monday  of  May  at 
the  city  of  Rochester;  on  the  third  Monday  of  June  at  the^city 
of  Buffalo;  on  the  fourth  Monday  of  September  at  the  city  of 
Albany;  on  the  fourth  Monday  of  November  at  the  city  of  Al- 
bany, and  it  may  also  hold  adjourned  or  special  sessions  at  such 
other  times  and  places  in  the  state  as  it  may  determine.  It  may 
also  hold  a  session  and  take  testimony  where  the  claimant  resides 
or  where  the  claim  is  alleged  to  have  arisen,  or  in  the  vioinlty, 
and  may  view  any  premises  affected  by  the  proceedings,  and  in 
case  of  any  appropriation  of  land  by  the  state,  the  value  of  'which 
shall  exceed  five  hundred  dollars,  it  shall  be  the  duty  of  the 
court,  or  the  judge  or  judges  hearing  the  claim,  to  view  the 
premises  affected  by  the  appropriation.  The  sheriff  of  any  county, 
except  Albany,  shall  furnish  for  the  use  of  the  court  suitable 
rooms  in  the  court  house  of  his  county  for  any  session  orders 
to  be  held  thereat  and  shall  if  required  attend  said  session.  His 
fees  for  attendance  shall  be  paid  out  of  the  contingent  fund 
of  the  court  at  the  same  rate  as  for  attending  a  term  of  the* 
supreme  court  in  that  county. 
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A  sefl!«ion  of  the  conrt  may  be  conducted  and  testimony  All4 
proof  taken  and  arguments  heard  thereat,  by  one  or  more  judges 
to  be  designated  by  the  presiding  judge;  but  no  determination  or 
judgvient  of  the  court  shall  be  rendered  except  upon  the  concur- 
rence of  at  least  two  of  the  judges  of  the  court.  Not  more  than 
three  judges  shall  sit  in  any  case. 

Adjourned  pr  special  sessions  of  the  board  of  claims  heretofore 
designated  to  be  hereafter  held,  shall  be  held  as  sessions  of  the 
court  of  claims  unless  such  court  shall  cancel  such  desigpfitions. 

Amended  by  U   1906,  ch.  982;  U  1911,  ch.  866;   L.  1919,  cbftps.   ),   100, 
in  effect  Mar.  19,  191Q. 

i  990,   (Am'4»  )00t.  1909,]     J«d«m«nt(i. 

The  determination  of  the  court  upon  a  claim  shall  be  by  ft 
judgment  to  be  entered  in  a  book  to  be  kept  by  the  clerk  for 
that  purpose,  and  signed  and  certified  by  him.  Within  ten  days 
after  the  entry  of  the  judgment,  the  clerk  shall  serve  a  certified 
copy  thereof  on  the  claimant  or  his  attorney  and  also  upop  the 
attorney -general.  If  the  claim  arises  in  A  case  where  the  state 
peeks  to  appropriate  or  has  appropriated  land  for  a  public  use, 
the  judgment  shall  oontain  a  description  of  such  land.  A  tran- 
8i>ript  of  a  judgment  in  favor  of  the  state,  certified  hv  the  clerk 
of  the  court,  may  be  filed  and  docketed  in  the  clerk  s  office  of 
any  county:  and  upon  being  so  docketed  shall  become  and  be  a 
lien  upon  the  property  of  the  claimant  in  that  oounty,  to  the 
same  e:(tent  and  enforceable  by  execution  ip  the  same  manner, 
as  a  judgment  of  the  supreme  court.  A  final  jud^ipent  against 
the  claimant  on  any  claim  prosecuted  as  provided  in  this  article 
shall  forever  b^r  any  further  claim  or  demand  against  the  state 
arising  out  of  the  matters  involved  in  the  controversy.  Interest 
shall  be  allowed  on  each  judgment  of  the  court  of  claims  from 
the  date  thereof  until  the  twentieth  day  after  the  comptroller  is 
authorized  to  issue  his  warrant  for  the  poi'ment  thereof  or  until 
payment,  if  payment  be  made  sooner.  Rut  no  such  judgment 
shall  be  paid  until  there  shall  be  filed  w^ith  the  comptroller  a 
copy  thereof  duly  certified  by  the  clerk  of  the  court  of  claims 
tojfether  with  a  certificate  of  the  attorney-general  that  no  appeal 
from  such  judgment  has  been  or  will  be  taken  by  the  state, 
and  a  release  and  waiver  bv  the  attorney  for  the  claimant  of 
any  lien  for  services  upon  said  claimant's  cause  of  action,  claim, 
award,  verdict,  re^rt,  decision  or  judgment  ip  favor  of  said 
claimant;  which  said  attorney  may  have  thereon  under  and  by 
virtue  or  section  four  hunured  and  seventy-five  of  tne  judiciary 
law;  and  where  damages  are  awarded  for  the  permanent  ap^ 
propriation  of  land  for  a  public  use,  there  shall  also  be  filed 
with  the  comptroller,  a  satisfactory  abstract  of  title  and  certifi- 
cate  of  search  as  to  incumbrances,  showing  the  person  demaqd- 


ii^  such  damages  to 
of  tbia  section  as  to 
ever,  to  judgments  pa 


le  legalljr  entitled  theieto.  The  provisions 
"iiPltatjon  of  interest  shall  not  apply,  how- 
d  from  the  various  trust  funds  or  sinking 
funds  qf  the  state,  which  funds  shall  be  entitled  to  jntorcst 
until  the  twentieth  day  after  ap  aopropriation  is  available  for 
the  reimbursement  thereof  or  untfl  payment,  if  payment  bo 
sooner  made. 

Aii'4  by  U    1001.  ch.  440;  U   1900,   cb.   65.    |  3.     See    note    37    of    notes 
«rf  B«anl  of  atatutorjr  CooaoUd^tion  at  end  uf  code. 
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i  270.   [Ain'd*    1906.]      Dntr    of    attorney- ventral    «ad   ■«- 
perlntcndent  of  public  ^rorlu. 

The  attorney-general  shall  represent  the  state  in  all  proceed- 
ings relating  to  claims.  In  all  cases  of  canal  claims  a  copy  of 
each  such  claim  and  of  notice  of  claim  which  is  or  may  here 
after  be  required  to  be  filed  with  the  court  of  claims  shall  be 
filed  with  the  superintendent  of  public  works  who  on  request 
from  the  attorney-general,  shall  furnish  such  assistance  as  he 
may  require  in  subpoenaing  witnesses  and  preparing  the  caseb 
for  trial.  The  attorney-|r(^neral  may  designate  a  clerk  in  his  office 
to  assist  in  the  preparation  of  cases  for  trial  and  to  attend  a  term 
of  the  court.  And  no  claims  brought  against  the  state  on  account 
of  the  canal  shall  be  settled  or  compromised  for  any  amount 
without  the  written  consent  thereto  by  the  superintendent  of 
public  works  or  his  duly  authorizcnl  representative. 
L.   1005.  ch.  870.     In  effect  May  4,   1905. 

I  871.  Reeord  of  pr«>eeedlnir«|   report. 

The  court  shall  keep  a  record  of  its  proceedings,  and,  at  the 
commencement  of  each  session  of  the  legislature,  and  at  such 
other  times  during  the  session  as  it  may  deem  proper,  or  as  the 
senate  or  assembly  may  request,  report  to  the  legislature  the 
claims  upon  which  it  has  finally  acteid,  with  a  statement  of  the 
judgment  rendered  in  each  case. 

i  278.  Kxpense  of  procnriac  testlmoMy  oa  coB&n&laaioa. 

When  testimony  is  taken  on  commission  at  the  instance  of  the 
claimant,  the  expense  thereof  including  the  fees  of  the  commis- 
sioner, shall  be  paid  by  the  claimant;  and  wl^en  taken  at  the 
instance  of  the  state,  such  fees  and  all  expenses  incurred  by  the 
attorney -general  shall  be  paid  out  of  the  contingent  fund  of  the 
court. 

I  278.  Annval  report   to  comptroller. 

On  the  first  day  of  January  in  each  year,  the  clerk  shall  report, 
to  the  comptroller,  under  oath,  a  detailed  statement  of  his  dis- 
bursements made  under  the  direction  of  the  court  from  its  con- 
tingent fund  during  the  preceding  year. 

I  274.     [Am'd  1909.1     Comtu  not  to  be  taxed. 

Costs,  witnesses'  fees  and  disbursements  shall  not  be  taxed, 
nor  shall  counsel  or  attorneys*  fees  be  allowed  by  the  court  to  any 
party.  The  said  court  of  claims,  wheneyer  the  appraised  value 
of  the  premises  appropriated  shall  be  less  than  two  hundred  dol- 
lars, shall  in  their  award  make  a  reasonable  allowance  for  the 
expense  of  procuring  the  abstract  of  title  and  certificate  of 
search  as  to  incumbrances,  which  the  statutes  require  shall  be 
furnished  the  comptroller  before  payment  of  any  damages  which 
.may  be  awarded  for  the  permanent  appropriation  of  land  or 
water. 

'      AmM  by  L.   1909,  cb.  65,  i  3.     New  matter  Is  L.  1884,  ch.  386,  f   3.     See 
note  37a  of  notes  of  Board  of  Statutory  Consolidation  at  end  of  code. 

I  875.  Appeals. 

Either  party  may  appeal  from  an  order  or  judgment  of  the 
court  of  claims  to  the  appellate  diyision  of  the  supreme  court  of 
the  third  deaprtment.   The  appeal  from  a  judgment  may  be  taken 
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upon  questions  of  law  or  of  fact,  or  both,  or  for  an  alleged  excess 
or  insufficiency  of  the  judgment.  Upon  such  appeal,  the  court 
may  affirm,  reverse,  or  modify  the  judgment,  or  dismiss  the  ap- 
peal, or  grant  a  new  trial.  The  provisions  of  this  code  relating 
to  appeals  in  the  supreme  court  apply,  so  far  as  practicable,  to 
appeals  from  orders  or  judgments  of  the  court  of  claims,  except 
t8  modified  in  this  article. 

I  276.  TiB&e  AMd  manner  of  tnkinv  appeal* 

An  appeal  must  be  taken  within  thirty  days  after  the  entry 
and  service  of  the  order,  or  the  service  by  the  clerk  of  a  certified 
copy  of  the  judgment,  by  serving  upon  the  claimant  or  his  at- 
toniey,  or  upon  the  attorney-general,  and  upon  the  clerk,  in  like 
manner  as  in  the  supreme  court,  a  written  notice  to  the  effect 
that  the  appellant  appeals  from  the  order  or  from  the  judgment 
or  from  a  specified  part  thereof,  and  briefly  stating  the  grounds 
of  the  appeal. 

I  2T7.  Ca«e  on  appeal* 

With  the  notice  of  appeal  from  a  judgment,  the  appellant  shall 
serve  upon  the  adverse  party  a  case  containing  so  much  of  the 
evidence  as  the  appellant  may  deem  necessary  to  present  the 
questions  raised  by  the  appeal.  Within  ten  days  after  the  serv- 
ice of  the  case,  the  respondent  may  propose  and  serve  amend- 
ments thereto,  and  the  case  may  be  settled  upon  five  days'  notice 
by  any  judge  of  the  court.  Notice  of  the  settlement  may  be 
served  by  either  party,  within  ten  days  after  service  of  the  pro- 
posed amendment!!.  The  court  or  a  judge  thereof  may  extend 
the  time  for  serving  a  case  or  amendments. 

I  278.  Preference  on  appeals. 

An  appeal  taken  after  the  calendar  for  a  term  of  the  appellate 
court  is  prepared  may  be  placed  thereon  upon  the  application  of 
the  attorney-general  at  any  time  during  tne  then  current  term, 
and  brought  on  for  hearing  as  a  preferred  cause  upon  a  notice  of 
fourteen  days. 

i  279.   f  Aai'd*    lOOO,    1D10»    1911,    1816.]       Salaries    and    ex- 
penses of  Jnases. 

Each  judge  of  the  court  of  claims  shall  receive  an  annual  com- 
pensation of  eight  thousand  dollars,  payable  monthly,  and  all 
actual  and  necessary  traveling  and  other  expenses  and  dislurse- 
ments  incnrred  or  made  bj'  them  in  the  discharge  of  their  official 
duties  elsewhere  than  in  Albany,  payable  monthly,  by  the  state 
treasurer  on  the  audit  and  warrant  of  the  comptroller. 

AjbM  by  L.  1906.  ch.  692;   L.   1910,  ch.  684;   L.   1911.  ch.  856;   L.   1915, 
ch.  1,  tB  effect  Jan.  28,   1915. 

I  280.  [Ani*d,  1907»  1811,  1815.]    Salaries  of  officers  of  conrt 
of  claims. 

Bach  officer  of  the  court  of  claims  shall  receive  an  annual 
salary,  payable  monthly,  and  other  compensation  as  follows: 

1.  The  clerk,  three  thousand  dollars. 

2.  The  court  stenographers,  who  shall  also  be  deputy  clerks, 
two  thousand  five   hundred  dollars   and   five   cents   a   folio   for 
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ooples  of  mfnutes  and  testimony  furnished  at  the  request  of  tb« 
claimant.  i 

3.  The  attendant,  including  his  services  as  mesaenger,  twdie 
hundred  dollars. 

4.  The  clerH,  court  stenographers  and  attendant  shall  be  put 
their  actual  expenses  while  in  the  discharge  of  their  respectin 
duties,  elsewhere  than  in  the  city  of  Albany,  to  be  audited  by  the 
court  and  paid  from  the  contingent  fund.  No  charge  shall  be 
made  against  the  state  by  the  clerk  or  the  stenographerB  for 
copies  of  minutes,  testimony  or  ^papers,  furnished  to  the  attorney- , 
general  or  to  the  court  or  filed  m  the  office  of  the  clerk. 

Am'd  hy  U   1007,  ch.  Q8Q:   L,   |91l,  cl).  850;  L.   I^IS,  c|iaiM.  1,  100.  ts 
effect  Marcb  19,   1915. 

I  081.   [Added,     1901.1       Ist^vpleadev,    oonsolidation    wi 
H^W  puptloM* 

Jurisdiction  and  powers  are  also  conferred  upon  the  coart  of 
claims  in  its  discretion,  to  order  other  parties,  known  or  un- 
known, to  be  brought  in  and  made  parties  to  any  action  or  pro- 
ceeding pending  in  said  court  or  substituted  whenever  it  appears 
or  is  made  ta  appear  to  the  court,  necessary  to  a  complete  de- 
termination of  the  controversy,  or  the  determination  of  a  li«- 
billty;  to  consolidate  claims  or  actions,  to  order  interpleader,  m 
the  same  manner  and  to  like  extent  and  with  like  effect  in  mtt- 
ters  over  which  said  court  of  claims  have  or  shall  have  juris- 
diction, as  is  conferred  upon  other  courts  by  sections  four  hundre<l 
and  fifty-two,  seven  hundred  and  fifty-six,  eight  hundred  and 
seventeen,  eight  hundred  and  twenty  and  twenty-five  hundred 
and  eighteen  of  this  code.  Said  parties  may  be  brought  in  by 
order  instead  of  by  citatiop  9r  summons,  which  order  maj  be 
served  personally  or  by  i)nbiication  in  like  manner  as  is  provided 
for  the  service  of  a  citation  in  surrogate's  court;  and  in  tne  casw 
provided  in  this  section  the  said  court  may  render  judgment  for 
or  against  ai^y  9^  the  parties  in  said  action  or  proceedipg  as  v»1 
be  just  and  equU^ble, 

Adaed   tty   U   1901,   cb.   286,   in  effect   Apvil  5,    1901. 

I  282.    [Added,  1915.]      Additional  Jndses. 

The  number  of  judges  to  constitute  the  court  of  claims  may  be 
increased  to  not  more  than  five  as  provided  by  this  section,  if 
the  attorney-general  shall  at  any  time  certify  to  the  governor  h 
writipg  that  the  accqu^ulation  of  business  in  th^  court  of  c\tm^ 
requires  fur  the  disposal  thereof  an  additioqal  jmlge  or  juiig^ 
specifying  the  number,  not  more  than  two,  the  governor  may  ap- 
p(jiutt  by  and  with  the  advice  and  copsent  of  tl^e  aei^te,  svi^ 
additional  judge  or  judges,  each  of  whom  shall  be  an  attorney  ani 
counselor-at-Iaw,  admitted  to  practice  in  the  courts  of  this  aUte 
of  at  least  ten  years*  experience  in  practice.  The  terms*  pf  «ny 
such  additional  judge  shall  expire  January  first,  pineteen  buflr 
dred  and  eighteen.  If  a  vacancy  shall  occur  otherwise  than  tf 
expiration  of  term  ip  the  ofiice  of  anjr  such  additional  ^udge,  bis 
successor  shall  be  appointed  by  the  governor,  by  and  witll  tl» 
advice  and  consent  of  the  senate,  for  the  unexpired  term  of  b* 
predecBssor  in  ofl^oe.  If  at  any  time  prior  to  January  first  nin^ 
teen  hundred  and  eighteen,  it  appears  to  the  satii^faction  of  tb^ 

governor  that  the  necessity  for  having  any  such  additional  judg* 

■  ■       ■  -^  ■ 

*  So  in  original. 
4^ 
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no  longer  ^xistd,  he  maj  file  a  certificate  td  such  effect  in  the 
office  of  the  secretary  of  state  and  thereupon  the  tefin  of  such 
additional  judge  shall  ext^ire.  SiiCh  an  additional  judge  shall, 
during  his  term  of  office,  receive  the  same  compensation  and  be 
allowed  his  expenses,  payable  at  the  same  time  and  in  the  same 
mannef  as  a  judge  of  the  court  bt  claims.  Except  ds  herelh  pro- 
tided  the  prorisions  of  section  tWo  hundred  and  8lxty-thi*ee  relat- 
ing to  Judges  of  th^  codtt  of  claims  shall  apply  to  any  such 
additional  judge. 

Added  by  L.  1915.  ch.  1,  In  effect  Jan.  28,   i015. 

i  ttA.    tAd(l»a,    1016.1      Detel-iilliiiitioii     of    ailprbprlatldii 
rmM^i  tLMigunt^nt  of  jmiirea. 

At  least  two  o^  thfe  judjtes  of  the  cohrt  of  claima  shall  bte 
designated  by  the  fireSiding  jud^e  theheof  to  deYote  thfeir  entfte 
titne,  or  st>  inUch  theredf  as  shall  be  heceisaty,  to  the  hearing 
and  detenninatioti  t>f  claims  filed  against  the  state  aHsing  otit 
of  the  apt)ropriatioti  of  lands,  structures,  waterfJ,  fi*anchises  dr 
other  pttjjierty  in  connection  with  the  improrenlent  of  the  fcrie, 
Ghamplain  and  Oswego  canals  as  t^tovided  by  chapter  one  hun- 
dred and  forty-seven  of  the  laws  of  faineteeh  hundred  and  three, 
aad   acts   amendatory    thereof    and    supplemental    thereto,    the 
Cayuga  and  Seneca  canals  as  proTided  by  chat)ter  three  hundred 
and  ninety-one  of  the  laWs  of  hiueteen  hundred  and  nlne«  and 
acts  amendatory  thereof  atid  supplemental  thereto,  and  for  the 
purpose  of  fttrtiiahing  propef  terttiinals  ahd  facilities  for  barge 
canal  traiHc  as  prOtided  for  by  chapter  seven  hundred  and  forty* 
six   of   the   laws    of    nineteen   hundred    and    eleten,    and    acts 
ameiiditory   thereof   and    atipi^letnental   thereto.     Shch   designa- 
tiohs  of  judf^s  tnay  be  changed  iil  the  discretion  of  the  presiding 
JQdge,  provided  at  least  two  of  such  jddges   be  at   all  times 
assigtied    to    thfe    hettHh^    atid    deteruilnation    of    stlch    claims. 
Nothing  in  this  sectloil  cotltaitied,  however,  shall  be  constrtted 
to  limit  the  powe^   of  the  judges   so   designated,   or   either   of 
them,  from   hearing  ahd   determining    claims   other   than    such 
appropHatioh  cases  whenever  and  to  the  extent  that  It  appears 
to  the  satlflfactloli  of  such  Judges,  or  either  of  thetn,  that,  such 
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appropriation    cases   do   not    require   their   attention   or  that  of 
either  of   them. 
Added  by  L.  1916,  ch.  343,  In  effect  April  27,  1016. 

I  284.    [Added,  1016.]    Calendar  practice. 

A  calendar  shall  be  prepared  by  the  clerk  of  the  conrt  of 
claims  for  each  regular  session  thereof.  Such  calendar  shaD 
be  comprised  of  all  pending  claims  in  the  district  where  such 
session  is  to  be  held  and  the  claims  shall  appear  therein  Id  thf 
order  of  the  date  of  the  filing  thereof  respectively.  The  attorney- 
general  may  notice  any  of  such  claims  for  trial  at  any  such  term 
by  serving  upon  the  attorney  for  the  claimant  a  notice  of  trial  at 
least  fourteen  days  before  the  commencement  of  such  term. 
When  any  claim  of  the  character  mentioned  in  the  last  preced- 
ing section  is  reached  for  trial  by  the  court,  if  the  claimant 
fails  to  appear,  or  if  he  appears  but  is  not  ready  to  proceed 
to  the  trial  thereof,  the  court,  in  its  discretion,  may  proceed 
forthwith  to  take  proofs  and  testimony  therein  offered  by  the 
state  or  otherwise,  and  may  make  an  award  in  accordance  there- 
with and  cause  a  judgment  to  be  entered  thereon.  If,  in  such  a 
case,  the  court  shall  decide  not  to  proceed  forthwith  to  take 
such  proofs  and  testimony,  interest  shall  not  accrue  or  be 
allowed  upon  such  claim  between  such  date  and  the  entry  of 
judgment  in  such  case,  unless,  in  the  exercise  of  its  discretion, 
for  good  cause  showil,  the  court  shall  otherwise  determine. 

When  any  claim  other  than  one  of  those  mentioned  in  the  last 
preceding  section  is  noticed  for  trial  as  herein  provided,  if  the 
claimant  fails  to  appear,  the  court,  upon  the  motion  of  the  atto^ 
ney -general,  may  dismiss  the  same,  in  which  event  such  default 
shall  not  be  opened  nor  shall  such  claim  be  restored  to  the 
calendar  except  upon  the  motion  of  the  attorney  for  the  claim- 
ant, based  upon  affidavits  showing  a  reasonable  and  satisfactory 
excuse  for  such  default  and  that  such  claim  is  a  meritorions 
one.  Such  notice  of  motion  and  the  affidavits  upon  which  the 
same  is  based  shall  be  served  upon  the  attorney-general  at  least 
eight  days  before  such  application,  unless  a  shorter  time  shall 
be  ordered  by  the  court.  Whenever  any  interest-bearing  claims 
other  'than  one  of  those  mentioned  in  the  last  preceding  section. 
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shall  have  been  dismissed  and  thereafter  restored  to  the  calendar 
as  herein  provided,  no  interest  shall  accrue  or  be  allowed  thereon 
between  the  date  of  such  dismissal  and  the  entry  of  judgment 
in  such  case. 
Added  by  L.  1016.  ch.  343,  In  effect  April  27,  1016. 

if  263-313.     [Repealed  by  L.  1805,  ch.  046.] 
9  314.  [Repealed  by  L.  1877,  ch.  416.] 
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CITY  COURT  OF  NEW- YORK. 


VtTltB  IV, 

The  CltT  eOntt  <>t  tll«  «lty  Of  Xr«W>york. 


k  The  l>8t  H'ctlini  llmlled. 


ontblT  tor  fees, 


i  SIR.    [Am'd,   18BS,   IDl: 

The  jiirisdirtion  ot  the  ci 

tends  to  the  tollon'ln^  eases: 

1.  An  actiou  afiHiiist  a  natural  person,  ur  azninnt  n  foreUo  or 
domestio  corporution,  nberein  the  complniiit  (lemand^  judgmeot 
for  a  sum  of  money  only,  or  to  Pci-ovpr  "iiu  <ir  m-'Ve  cliatttis,  Mitb 
or  withont  damnizeH  for  the  takias  or  detention  thereof. 

2.  Ad  action  to  forcL-lose  or  enforoe  a  lien  ution  real  propertT 
in  the  city  of  New  Yorlt,  created  as  prcspnlieil  hy  stnttile,  io 
favor  of  a  person,  wlio  has  performed  labor  upon,  or  furnished 
materials  to  be  used  in  the  construction,  alteration  or  repair  of  u 
building,  vault,  wharf,  fence,  or  other  slriurtiire,  or  who  hai; 
graded,  filled  In,  or  otherwise  improved,  n  lot  of  land,  or  the 
sidewalk  or  street  <n  front  of  or  adjoining  8  lot  of  land. 

3.  An  Bclion  to  foreclose  or  enclose*  a  lion,  for  n  sum  not 
exceeding  five  thousand  dollars,  exclusive  of  interest,  upon  one  or 
more  chattels. 

4.  The  taking  and  entry  of  a  judgment,  upon  the  ooiitesEiou  "t 
one  or  more  defendants,  where  the  sum,  for  which  judKHient  i> 
contesBed,  does  not  exceed  five  thousand  dollars,  excluiiiv'')  of  in- 
terest from  the  time  of  making  the  Btatement,  apon  ivhich  th« 
Judgment  is  entered. 

Am'J  by  L,  IgPS,  ch.  MC;  L.  IBll,  ch.  M9.  In  glTtct  8«pt.  1.  Igll. 
•  S«  In   gclfloid. 
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i  316,  (Am'a,  1911.1      TU9  Immt  «e«!tl9i»  ItwUed. 

The  Jurisdiction  conferred  by  the  last  section  is  subject  to  the 
following  limitations  and  regulations: 

1.  In  an  action  wherein  the  complaint  demands  jud^ent  for  a 
sum  of  money  only,  the  sum,  for  which  judgment  is  rendered  in 
faTor  of  the  plaintiff,  cannot  exceed  five  thousand  ddlart,  ex- 
clusiye  of  interest,  ana  costs  as  taxed;  except  where  it  is  brought 
upon  a  bond  or  undertaking  givea  in  an  action  or  special  proceed- 
ing  in  the  same  court,  or  before  a  Justice  thereof;  or  to  recover 
damages  for  a  breach  of  promise  of  marriage;  or  where  It  is  a 
marine  cause,  as  that  expression  is  defined  in  the  next  section. 
Where  the  action  is  brought  upon  a  bond  or  other  contract,  the 
judgment  must  be  for  the  sum  actually  due,  without  regard  to  a 
penalty  therein  contained;  and  where  the  money  is  payable  in  in- 
stalments, successive  actions  may  be  brought  for  the  instalments, 
as  they  become  due.  * 

2.  In  an  action  to  recover  one  or  more  chattels,  a  Judgment 
cannot  be  rendered  in  favor  of  the  plaintiff,  for  a  chattel  or  chat- 
tels, the  aggregate  value  of  which  exceeds  ^ye  thousand  dollars. 

3.  [Repealed,  l4iws  18S9,  ch.  441.] 

An'd  bjr  U  1911,  ch.  Ma,  in  effect  Sept.  1,  1911. 

I  317.  [Am'dy   1805.1    Jmrisdlctlon  tn  special  eavaes. 

The  dty  court  of  the  city  of  New  York  possesses  the  same  ju- 
risdiction in  the  following  actions  as  the  supreme  court  of  the 
State; 

1.  An  action  in  favor  of  a  person,  belonging  to  a  vessel  in  the 
merchant  service,  against  the  owner,  master,  or  commander 
thereof,  for  the  reasonable  value  of  services,  or  for  the  breach  of 
a  contract  to  pay  for  services,  rendered  or  to  be  rendered  on 
board  of  the  vessel,  during  a  voyage,  wholly  or  partly  performed, 
or  intended  to  be  performed  by  it. 

2.  An  action  in  favor  of  or  against  a  person,  belonging  to  or 
00  board  of  a  vessel  in  the  merchant  service  to  recover  damages 
for  an  assault,  battery,  or  false  imprisonment,  committed  on 
board  the  vessel,  upon  the  high  seas,  or  in  a  place  without  the 
United  States. 

But  this  section  does  qot  confer  upon  the  city  court  authority 
to  proceed,  as  a  court  of  admiralty  or  maritime  jurisdiction. 
L.  W5.  <^  OM;  U  1S72,  aH,  629.  i  3.  shImI.  13.  sad  14;  sad  2  H.  8.,  1 106. 
I  318.  [Ain*d,  1911.1     Power  to  naturalise  aliens. 
The  coart  shall  have  power  to  naturalise  aliens. 

L.  1162,  ek.  SS9,  part  of  |  10.  Am'd  by  L.  1011,  ch.  960.  In  effect  Sept. 
1.  1911. 

^1  319,  (Aai*4f  ll^li.]     K^moTal  of  action  to  anprome  eonrt 
from  elty  covrt. 

The  supreme  court,  at  a  term  held  in  the  first  judicial  district, 
iQaj,  by  an  order  made  at  any  time  after  joinder  of  an  issue  of 
fict,  and  before  the  trial  thereof,  remove  to  itself  an  action 
bronght  in  the  city  court,  for  the  purpose  of  changing  the  place 
of  trial  thereof.  Where  an  order  for  removal  is  made,  as  pre- 
Mribed  In  this  section,  the  place  of  trial  mu^t  be  changed  by  the 
samt  order  to  another  county,  and  the  subsequent  proceedings 
therein  must  be  the  same  as  If  the  action  had  been  originally 
braufht  in  the  supreme  court.  The  provisions  of  so<'tions  844, 
^  and  S46  of  thia  act  apply  to  an  application  to  remove  such 
an  action,  and  to  the  proceedings  upon  and  subsequent  to  the  re- 
moval, as  if  the  city  court  were  specified  in  those  sections  in  place 
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I  323.   [Am'dy  1900.]    «rastlces  may  make  rales. 

The  Justices  of  the  court,  or  a  majority  of  them,  majr,  from 
time  to  time,  establish  r"les  of  practice  for  tlje  court,  uot  incon- 
[^istent  with  this  act,  or  with  the  general  rules  of  practice,  estab- 
lished as  prescribed  in  section  ninety-four  of  the  judiciary  law. 
The  latter  govern  the  practice  in  the  court,  as  far  as  they  arc 
applicable  thereto. 

L.   1875,  ch.  479,  |  5Q.     Am'd  \tr  U  1900,  c}i.  65,  i  3.     See  note  33  of 
Botes  of  Board  of  Statutory  Consolidation  at  end  of  code. 

f  324.   rAm'd,  1002.]    Court  wbev  op«n|  luMt^e*  to  i|«M«- 
nate  termai  routine  of  baalneaa,  et  cetera. 

The  court  is  always  open  for  the  transaction  of  any  business, 
for  whic^i  notice  U  not  required  to  be  given  to  an  adverse  party. 
The  justices  of  the  court,  or  a  majority  of  tbem,  from  time  to 
time  ipuBt  appoint,  and  may  alter,  the  times  of  holding  special 
an4  trial  terms  of  the  court.  They  must  prescribe  the  duratioa 
of  the  terms;  designate  the  trial  terms  at  which  jurors  are 
required  to  attend;  aud  assign  the  justice  to  preside  and  attend 
lit  each  of  the  terms  so  appointed.  In  case  of  the  inability  of  a 
justice  to  preside  qr  attend,  another  justice  may  preside  or  attend 
iQ  his  place.  Each  trial  and  special  term  must  be  held  by  one 
justice,  Two  or  more  special  or  trial  terms  may  be  appointed  to 
be  held   at  the  same  time. 

U  1878,  ch,  629,  S  4.    AffiM,  L.  1902,  ch.  616.     In  effeet  Sept.  1,  1902. 

I  896.  Ter||&s  wlier^  ltel4;  ppbllentloii  of  appolntmeuta. 

Each  term  so  appointed  must  be  held  at  tlie  city-hall  in  Ihe 
city  of  New-York,  except  that  auxiliary  or  additional  parts,  for 
the  transaction  of  any  business,  specified  in  the  appointment, 
may  be  held  elsewhere  within  the  city  of  New-York,  as  desig- 
nated in  the  appointment.  An  appointment  must  be  published 
in  two  newspapers,  published  in  the  city  of  New- York,  at  least 
once  in  each  week,  for  three  Buccessive  weeks,  before  a  term  is 
held  in  pursuance  thereof. 

L.  1876,  cb.  479,  f  38. 

i  886.  Jnatleea  aaar  take  eathBy  aekno^frledymenta*  eto. 

^ach  of  the  Justices  may,  within  the  city  of  New-Y'ork,  ad- 
minister an  oath,  or  take  a  deposition,  or  the  acknowledgment 
or  proof  of  the  execution  of  a  written  instrument,  and  certify 
the  same,  in  like  manner  and  with  like  authority  and  effect,  as 
4  justice  of  the  supreme  court. 
L.  1874,  ch.  645,  |  8,  am'd. 

S  887*   [Am'd,  1685.1    Ordevs,  etc.,  how  made. 

In  an  action  brought  in  the  court,  an  order  cannot  be  made,  or 
a  warrant  of  attachment  granted,  by  an  officer,  other  than  a  jus- 
tice of  the  court;  and  each  provision  of  this  act,  which  em- 
powers an  officer,  other  than  a  judge  of  the  court  in  which  an 
action  is  brought,  to  make  an  order  therein,  must  be  construed 
as  being  exclusire  of  an  action  brought  in  the  city  court. 

L.  1895,  ch.  940. 
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I  aaS.  [Am'd«  1891,  1896,  1907^  1910,  1911,  1918.1  Clerkj 
deputy-  eler1c«  ABsistafitB,  tftenovraphersf  liitd  typewriter 
op«tr«to#«. 

The  eonrt  has  a  cterk  who  Is  appointed,  and  ma^  be  remored, 
by  the  justices  thereof,  or  a  majority  of  them  for  cause  upon 
charges  and  after  a  hearing  after  notice,  and  who  shall  receive  a 
salary  of  six  thousand  dollars  pef  atmaili.  Thfi  justices  of  the 
ctrart  or  a  majority  of  them  must  appoint^  and  may  remove,  six 
deputy  clerks  add  tiot  more  than  twenty-one  assistants,  and  a 
stenographer  and  typewriter  Operator  for  the  purpose  of  copying 
their  minutes  and  opinions  and  doing  such  otht'r  confidential 
work  which  may  be  required  by  said  justices  or  the  clefk  of  the 
court.  The  clerk  is  responsible  for  the  faithful  discharge  of  his 
doty  by  each  deputy  clerk,  and  each  assistant  and  the  stenog- 
rapher and  typewriter  operator.  Each  deputy  elerk,  each  as* 
sistant,  and  the  stenographer  and  typewriter  operator,  is  entitled 
to  a  salary,  fixed  and  to  be  paid  as  prescribed  by  law. 

L.  iSdl,  ch.  154;  L.  iS86,  ell.  662;  L.  1^07,  chs.  707,  708;  L.  lOlO,  Ch.  579 1 
L.  1911,  ch.  S28;  L.  1912,  cb.  469,  In  effecft  Sept.  1,  1911 

The  det^tity  clet'k  has  all  the  powers,  and  may  perform  all  the 

duties  of  the  clerk,  when  the  office  of  clerk  Is  vacant,  or  At  the 

clerk^s  ofQce^  when  the  clerk  is  absent  therefrom ^  or  at  a  term  or 

sitting  of  the  court  which  the  deputy  derk  attendai 

9abttitat«d  fer  Ptrt  of  Ii.  1897,  ck.  299;  |  6;  Att'd  U  1997.  th.  T98.     U 
effect  Aug.  12,  1907. 

I  330.   iAm'd,  1877.]    Special  depvty-clerks. 

The  eleilc  tbay  desi^flte  as  many  of  his  assistants,  as  the  Jiis* 
tices  of  the  court,  or  a  majority  of  them  deem  necessary,  as 
special  deputy-clerks.  Each  Special  deputy-clerk  possesses,  iix  the 
absence  of  the  clerk  and  a  deputy-clerk,  the  same  powers  as  the 
clerk,  at  any  sittihg  or  term  of  the  court  which  he  attends,  with 
respect  to  the  busliiesa  transacted  thereat« 

I  381.   tAm'd,  ISft.l    Clerk  to  acctfuiii  mon^iilr  <or  lee«« 
and  pay  over  tbe  same. 

The  clerk  must  tecelve,  fof  tbe  use  of  the  city  of  New-Yotk< 
the  fees  allowed  by  law.  He  shall  not  perform  any  service,  fOr 
which  a  fee  is  allowed  by  law,  until  the  fee  tbetefot  Is  l)aid  to 
him.  He  must^  on  the  Brst  day  o^  each  month,  or  within  three 
days  thereafter,  render  to  the  comptroller  of  the  city,  An  account, 
under  oath,  of  all  fees  received,  directly  or  indirectly^  duritlg  the 
preceding  month,  by  him,  or  by  a  deputy-clerk,  or  either  of  his 
assistants,  iot  ati^  offlciiil  sefvlce;  and  he  tnu6t,  at  the  dame  tltne, 
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of  the  county  court,  and  a  justice  thereof  In  place  of  the  county 
judge. 

L.  1805.  cji.  946. 

I  810-a.   [Addedy  1813.1    Removal  of  cavae  In  certain  casM 
from  elty  conrt  to  anpreme  conrt. 

The  supreme  conrt,  at  a  term  held  in  the  first  judicial  district 
must,  on  the  motion  of  any  party,  by  an  order  made  at  anj 
time  before^  the  entry  of  judgment,  remore  to  itself  an  action 
brought  in  the  city  court  of  the  city  of  New  York  in  the  fol- 
lowing cases: 

1.  An  action  to  foreclose  or  enforce  a  lien,  for  a  sum  exceed- 
ing two  thousand  dollars,  exclusive  of  interest,  upon  one  or 
more  chattels. 

2.  An  action  wherein  the  complaint  demands  judgment  for  a 
sum  of  money  only,  exceeding  two  thousand  dollars,  exclusiye  of 
interest  and  costs  as  taxed;  except  where  the  action  is  brought 
upon  a  bond  or  undertaking  given  in.  an  action  or  special  pro- 
ceeding in  the  same  court,  or  before  a  justice  thereof;  or  to 
recover  damages  for  a  breach  of  promise  of  marriage;  or  where 
it  is  a  marine  cause,  as  that  expression  is  defined  in  section 
three  hundred  and  seventeen  of  this  code. 

3.  An  action  to  recover  one  or  more  chattels  the  aggregate 
value  of  which  exceeds  two  thousand  doilars. 

Upon  the  entry  of  the  order  of  removal  in  the  office  of  the 
clerk  of  the  county  of  New  York,  the  city  court  shall  proceed 
no  further  therein,  end  the  clerk  of  the  city  court  mus-t  forth- 
with deliver  to  the  clerk  of  the  county  of  New  York  all  papers 
filed  therein,  and  certified  copies  of  all  minutes  and  entries  n- 
lating  thereto,  which  must  be  filed,  entered  or  recorded,  as  tht* 
case  requires,  in  the  office  of  the  clerk  of  the  county  of  New 
York,  and  thereupon  the  supreme  court  shall  proceed  iir  sHid 
action  as  though  said  action  had  been  commenced  in  said  suprome 
court,  and  all  proceedings  had  in  the  city  court  prior  to  the 
entry  of  said  order  of  removal  shall  be  of  like  force  >ind  e0ect 
as  though  had  in  the  supreme  court. 

Ad4ed  by  L.  1913.  cb.  210.     In  effect  AprU  4,  1913. 

I  319-b.    [Added,  1813.]    Vacation  of  Jndvment  tn  certain 
cases. 

Whenever  judgment  has  been  or  shall  be  entered  in  the  city 
court  of  the  city  of  New  York  in  any  one  or  more  of  t^e  follow- 
ing cases,  to- wit: 

1.  An  action  to  foreclose  or  enforce  a  lien,  for  a  sum  exceed- 
ing two  thousand  dollars,  exclusive  of  interest,  upon  one  or  more 
chattels; 

2.  An  action  wherein  the  complaint  demands  judgment  for  a 
sum  of  money  only,  and  the  judgment  is  in  favor  of  the  plaintiff, 
and  exceeds  two  thousand  dollars,  exclusive  of  interest  and  costtf 
as  taxed;  except  where  the  action  is  brought  upon  a  bond  or 
undertaking  given  in  an  action  or  special  proceeding  in  the  same 
court  or  before  a  justice  thereof;  or  to  recover  damages  for  a 
breach  of  promise  of  marriage;  or  where  it  is  a  marine  cause, 
as  that  expression  is  defined  in  section  three  hundred  and  seven- 
teen of  this  code. 
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3.  An  action  to  recover  one  or  more  chattels,  and  the  judg- 
ment is  in  favor  of  the  plaintiff  for  a  chattel  or  chattels,  the 
aggregate  value  of  which  exceeds  two  thousand  dollars. 

Any  party  to  such  action,  at  any  time  after  the  entry  of  such 
judgment,  may  apply  to  the  said  city  court  to  have  such  judg- 
ment vacated,  and  thereupon  the  said  city  court  may  in  its  dis- 
cretion vacate  such  judgment.  Any  case,  wherein  a  judgment 
has  been  so  vacated,  may  be  removed  to  the  supreme  court  in 
the  first  judicial  district,  as  provided  in  section  three  hundred 
and  nineteeu-a. 

Added  by  L.   1913,  cb.   211.     In  effect  April  4,   1913. 

i  aao.     [Am'd  1877,  10O7.1    Jnatlces;   their  arenerAl   datlea. 

The  court  consists  of  ten  justices,  one  of  whom  is  the  chief- 
justice  of  the  court.  Each  justice  must  perform  his  share  of  the 
labors  and  duties  appertaining  to  the  office.  One  of  the  justices 
must  attend  at  the  chambers  of  the  coui't,  from  ten  o'clock  in 
the  morning  until  four  o'clock  in  the  afternoon  of  each  day, 
except  S-unday,  a  public  holiday,  or  a  day  upon  which  the  in- 
habitants of  the  city  of  New  York  generally  refrain  from  busi- 
ness. Each  justice,  while  in  the  rooms  of  the  court,  and  not 
actually  engaged  in  the  performance  of  other  official  duties,  must 
act  upon  any  application  for  his  official  action,  properly  made  to 
him.  The  justice,  assigned  to  a  trial  term  or  a  special  term,  must 
remain  in  attendance,  until  the  day  calendar  is  disposed  of,  or 
for  such  other  time  as  it»  reasonable. 

L..1849,  ch.  144,  ff  1  and  8;  L.  1S52,  cb.  389,  |  1 :  L.  1870,  cb.  580,  I  2 
UMl  L.  1872,  ch.  019.  f  4.  8«e,  also,  2  B.  L.,  |  108;  am'd  1907,  ch.  707. 
1b  eftect  Aug.  12,  1907. 

I  321.  How  aniipended  from  ottce. 

Where  it  appears  presumptively,  to  the  satisfaction  of  the  gov- 
ernor, that  a  justice  of  the  court  has  been  guilty  of  corruption, 
or  other  gross  misconduct  in  office;  or  habitually  neglecti9  to  per- 
form his  share  of  the  labors  and  duties  appertaining  to  the  office; 
or  is  incapable  of  properly  discharging  the  same;  the  governor 
may,  in  his  discretion,  make  an  order,  suspending  that  justice 
from  the  exercise  of  the  duties  of  his  office,  and  directing  that 
his  compensation  cease.  Such  an  order  must  recite  the  grounds 
upon  which  it  is  made;  and  ft  remains  in  force,  unless  it  is  sooner 
revoked  by  the  governor,  until  the  final  adjournment  of  the  next 
session  of  the  legislature;  or,  if  the  legislature  is  then  in  session, 
until  the  final  adjournment  of  that  session. 

U    1849,  ch.    144,    I   0. 

f  322.   [AmM,    1S02.1    Chief   Jnatlce)    how    dealffnated ;    hla 
Searntl  dutlcvy  et  cetera. 

The  justices  of  the  court,  or  a  majority  of  them,  must,  from 
time  to  time,  as  a  vacancy  occurs  in  the  office  of  chief  justice, 
designate  one  of  their  number  to  be  chief  justice.  A  certificate 
of  the  designation,  under  the  hand»  of  the  justices  making  the 
same,  must  be  filed  in  the  office  of  the  clerk  of  the  court.  The 
person  so  designated  shall  be  chief  justice  during  his  term  of 
office.  The  chief  justice  has  the  like  authority,  within  the 
jurisdiction  of  the  court,  as  a  presiding  justice  of  the  supreme 
court. 

L.  1872,  ch.  629,  |  4,  am'd;  L.  1902.  ch.  515.    In  effect  Sopt  1.  1902. 
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f  323.   [Am'd,  1900.]    «raiitlce«  may  make  rales. 

Tl?e  Justices  of  the  court,  or  a  majority  of  them,  may,  from 
time  to  time,  establish  rules  of  practice  for  tl^e  court,  not  incon- 
sistent with  this  act,  or  with  the  general  rules  of  practice,  estab- 
lished as  prescribed  in  section  ninety-four  of  the  judiciary  law. 
The  latter  govern  the  practice  in  the  court,  as  far  as  they  are 
applicable  thereto. 

L.  1875.  ch.  479,  |  5Q.     Am'd  \>y  U  1900,  ell.  65,  i  3.     See  note  88  of 
Botes  of  Board  of  Statutory  ConisoUdatlon  at  end  of  co4e. 

I  824.   TAmM,  100^.]    Conrt  wbea  op«n|  |a»tlcea  fe  i|Mtc- 
nate  terms  |  routine  of  business,  et  cetera. 

The  court  is  always  open  for  the  transaction  of  any  basiaets, 
for  which  notice  is  not  required  to  ba  given  to  an  adverse  party. 
The  justices  of  the  court,  or  a  majority  of  them,  from  time  to 
time  l{iu6t  appoint,  and  may  alter,  the  timea  of  holding  special 
an4  trial  terms  of  the  court.  They  must  prescribe  tha  duration 
of  the  terms;  designate  the  trial  terms  at  which  jurora  are 
required  to  attend;  and  assign  the  justice  to  preside  and  attend 
at  each  of  the  terms  so  appointed.  In  case  of  the  inability  of  a 
justice  to  preside  or  attend*  another  justice  may  preside  or  attend 
ii\  his  place.  Each  trial  and  special  term  must  be  held  by  one 
justice.  Two  or  more  special  or  trial  terms  may  be  appointed  to 
be  held  at  the  same  time. 

U  1878,  ch,  fi89,  S  4.    Affi'd,  L.  1002,  ch.  615.    In  effeet  Sept.  1,  1900. 

I  890.  TerviiB  w|ier^  hel4l  pnbllcMton  of  appolntaaenta. 

Each  term  so  appointed  must  be  held  at  the  city-hall  in  Ihe 
city  of  New-York,  except  that  auxiliary  or  additional  parts,  for 
the  transaction  of  any  business,  specified  in  the  appointment, 
may  be  held  elsewhere  within  the  city  of  New- York,  as  desig- 
nated in  the  appointment.  An  appointment  must  be  published 
in  two  newspapers,  published  in  tne  city  of  New- York,  at  least 
once  in  each  week,  for  three  successive  weeks,  before  a  term  is 
held  in  pursuance  thereof. 
L.  1875,  ch.  479,  |  38. 

i  830.  Jnstlees  naar  take  eathay  aelcno'vrledvmeBtay  eta. 

Clach  of  the  Justices  may,  withiix  the  city  of  New- York,  ad- 
minister an  oath,  or  take  a  deposition,  or  the  acknowledgment 
or  proof  of  the  execution  of  a  written  instrument,  and  certify 
the  same,  in  like  manner  and  with  like  authority  and  effect,  as 
4  justice  of  the  supreme  court. 
L.  1874,  ch.  645,  |  8,  am'd. 


S  887*   [Am'df  1685.]    Orders,  eto.*  how  mado. 

In  an  action  brought  in  the  court,  an  order  cannot  be  made,  or 
a  warrant  of  attachment  granted,  by  an  officer,  other  than  a  jus- 
tice of  the  court;  and  each  provision  of  this  act,  which  em- 
powers an  officer,  other  than  a  judge  of  the  court  in  which  an 
action  is  brought,  to  make  an  order  therein,  must  be  conatmed 
as  being  exclusive  of  an  action  brought  in  the  city  court. 

L.  1895,  ch.  940. 
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I  328.   [Am'd,   1881|   1886,   lOOTy   1010,   1811,   1812.1      Olerk| 
depntir    elerkf   «ssijiiali<s,    fltenovrapliera,    liitd    typewriter 

Th^  court  has  a  cterk  who  Is  appointed,  and  may  be  removed, 
by  the  justices  thereof,  or  a  majority  of  them  for  cause  upon 
charges  and  after  a  hearing  after  notice,  and  who  shall  receive  a 
salary  of  six  thousand  dollars  p^t  anntlfli.  Tbe  jtistices  of  the 
court  or  a  majority  of  th6m  must  appoint^  and  may  remove,  six 
deputy  clerks  and  not  more  than  twenty-one  assistants^  and  a 
stenographer  and  typewriter  operator  for  the  piirpose  of  copying 
their  minutes  and  opinions  and  doing  such  other  confidential 
work  which  may  be  required  by  said  justices  or  the  clct-k  of  th6 
court.  The  clerk  is  responsible  for  the  faithful  discharge  of  his 
duty  by  each  deputy  clerk,  and  eaeh  assistant  and  the  stenog- 
rapher and  typewriter  operator.  Each  deputy  elerk,  each  as<^ 
sistant,  and  the  stenographer  and  typewriter  operator,  is  entitled 
to  a  salary,  fixed  and  to  be  paid  as  presci'il>ed  by  laW. 

U  1801,  ch.  194;  L.  1$96,  ch.  662;  L.  ipOl,  cbs.  70t.  tOS;  L.  1910,  th.  679} 
L.  1911,  cb.  S28;  L.  1912,  cb.  466.  In  effect  Sept.  1,  1918. 

I  aM.  [AM'd^  10Ot.1    deneral  d«iH«if  oi  d«t»Ktt  ol^^k^ 

The  d^tmty  clefk  has  all  the  powers,  and  may  perform  all  the 
duties  of  the  clerk,  when  the  office  of  clork  Is  vacant,  oi*  fit  the 
clerk's  office,  when  the  clerk  is  absent  therefrom^  or  at  a  term  or 
sitting  of  the  court  which  the  deputy  Clerk  attendai 

BolittltBtcd  far  Psrt  of  Ii.  1807,  dl.  289;  9  0;  Att'd  U  1897,  tk.  798.     U 
effeet  Aug.  12,  1907. 

I  330.  tAm'd,  1877.]    Special  depnty-cierks. 

Ihe  tki^  may  deaigfiflte  as  many  of  his  assistants,  as  the  jus* 
tices  of  the  court,  or  a  majority  of  them  deem  necessary,  as 
special  deputy-clerks.  Eacb  Special  deputy-clerk  possesses,  in  the 
absence  of  the  clerk  and  a  deputy-clerk^  the  same  powers  as  the 
derk,  at  any  sitting  or  term  of  the  court  which  he  attends,  With 
respect  to  the  buslti^M  ti'UnsHcttfd  therSAt^ 

I  881.  [Am'd,  ISft.t  Clerk  to  accomii  ntoniiilT  iar  lee«« 
aad  pay  over  tbe  same. 

The  clerk  mtist  receive,  for  the  use  of  the  city  of  New-Yotk, 
the  fees  allowed  by  law.  He  shall  not  perform  any  service,  fdr 
which  a  fee  is  allowed  by  l&w,  until  the  fee  thetefot  Is  paid  to 
him.  He  must«  on  the  ^rst  day  of  each  month,  or  Within  three 
days  thereafter,  render  to  the  comptroller  of  the  city,  An  account, 
under  oath,  of  all  fees  received,  directly  or  indirectly^  dnritig  thu 
preceding  month,  by  him,  or  by  a  deputy-clerk,  or  either  of  his 
i^istahts,  fot  afi^  official  sCfvice;  and  he  tnufat,  at  the  dame  time, 
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pay  the  same  into  the  treasury  of  the  city  of  New-York.  When 
the  return  and  payment  are  so  made,  the  cTerk  is  entitled  to  re- 
ceive his  compensation,  for  the  period  included  in  the  return. 
He  is  not  entitled  to  compensation  for  a  period,  for  which  he  has 
not  made  his  return  and  payment. 

U  1849,  ch.  144,  |  5,  am*d. 

I  832.   [Ank*df  1906»  1007.]    Stenographers. 

The  justices  of  the  court  or  a  majority  of  them  mast  appoint 
nine  stenographers  of  the  court,  and  may  at  pleasure  remove 
either  of  them.  The  justices  of  the  court,  or  a  majority  of  them, 
must,  from  time  to  timye,  assign  each  of  the  stenographers  to  duty 
at  the  trial  or  special  term.  £}ach  stenographer  is  entitled  to  a 
salary,  fixed  and  to  be  paid  as  prescribed  by  law  and  must  at- 
tend the  term  to  which  he  is  assigned. 

From  L.  1876,  cb.  413,  ||  1  and  4 ;  L.  1906,  ch.  61 ;  L.  1907,  chs.  707,  70t. 
In  effect  Aug.  12,  1907. 
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I  333.   [Am'd,  1877,  1007,  lOOO.]    Official  oathi  Interpretei 

The  justices  of  the  court  or  a  majority  of  them,  from  time  to 
time,  must  appoint,  and  may  at  pleasure  remove,  three  official 
Interpreters  of  the  court,  who  are  entitled  to  a  salary,  fixed  and 
to  be  paid  as  prescribed  by  law.  Before  entering  upon  their 
official  duties,  tne  clerk,  deputy  clerks,  assistant  clerks,  stenog- 
raphers, interpreters  and  attendants  must  subscribe  and  file  in 
the  ofllce  of  the  clerk  of  the  city  of  New  York,  the  constitu- 
tional oath  of  office.  Each  interpreter  must  attend  any  trial  or 
special  term  of  the  court,  where  his  services  are  required;  and 
the  justice  therein  presiding  shall  regulate  his  attendance  thereat. 

Id.    Am'd  by  L.   lOOT,   chs.   707,   708;   L.   1009,   ch.   387.     In   effect  Sept 
1,  1909. 

9  884.   [Repealed  by  L.  1900,  ch.  88.    See  Penal  Law,  |  1634.] 

I  835.   [Am'd,   1007,  1012.]    The  Justices  rnvat  appoint  at- 
tendants. 

The  justices  of  the  court  or  a  majority  of  them  must  appoint, 
and  may  at  pleasure  remove,  as  many  attendants  upon  the  court 
as  they  deem  necessary,  not  exceeding  twenty-five.  The  justices 
of  the  court,  or  a  majority  of  them,  may  regulate  their  attend- 
ance. Each  attendant  is  entitled  to  a  salary  fixed,  and  to  be 
paid  as  prescribed  by  law. 

From  L.  1876,  ch.  413,  |f  1  and  4.     Am'd  by  U  1907.  ch.  708;  L.   1912, 
ch.  463.     In  cffc>ct  Bept.  1,  1012. 

I  386.  Clerk*,  Interpreter  and  attendants  not  to  reeel-re 
fees. 

The  clerk,  the  deputy-clerk,  an  assistant  to  the  clerk,  the 
official  interpreter,  or  an  attendant  shall  not  receive  any  fee  or 
compensation,  except  his  salary,  for  any  oflldal  service  per- 
formed by  him. 

L.  1872,  ch.  438,  |  3,  «m*d. 

I  337.   [Am'dy  1877.]    Snapenslon  of  an  officer  of  the  court. 

A  justice  of  the  court  may,  by  an  instrument  under  his  hand, 
suspend  a  stenographer,  or  an  officer  specified  in  the  last  section, 
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for  a  period  sot  exceeding  ten  days  from  the  filing  thereof.  Such 
an  instriunent  must  express  the  cause  of  the  suspension,  it  musr 
be  filed  in  the  office  of  the  clerk  of  the  city  and  county  of  New 
York;  and  it  may  be  revoked,  at  any  time  before  the  expiration 
of  the  period  of  suspension,  by  an  instrument  filed  in  like  manner, 
onder  the  hand  of  the  justice  who  executed  the  first  instrument, 
or  the  hands  of  a  majority  of  the  justices  of  the  court.  Where 
saeb  an  instrument  has  been  revoked,  the  ofllcer  shall  not  be 
again  suspended  for  the  same  cause. 

Solwtitated  for  L.  1849,  cb.  144,  |  10. 

I  888.  [Asi'tly    1910.]    "Wliat    mandates    mar    be    ezecated 
wlUioat  tlie  city. 

A  mandate  of  the  court  can  be  executed  only  within  the  city 
of  New  York,  except  as  follows: 

1.  An  execution  upon  a  judgment  rendered  therein,  for  a  sum 
exceeding  twenty-five  dollars,  may  be  issued  out  of  the  court, 
tested  in  the  name  of  the  chief  justice  thereof,  to  the  sheriff  of 
Any  county,  wherein  the  judgment  has  been  duly  docketed. 

2.  A  subpoena  may  be  served  within  either  of  the  counties  of 
Richmond,  Kings,  Queens,  or  Westchester. 

3.  A  warrant  to  apprehend  a  witness  for  a  failure  to  obey  a 
sttbpoena,  may  be  executed  by  the  sheriff  of  the  city  and  county 
of  New- York,  or  a  marshal  of  that  city,  within  either  of  those 
counties. 

4.  An  order  duly  made,  in  an  action  or  special  proceeding 
pending  in  the  court,  requiring  the  performance  of  an  act  by  a 
party  thereto,  or  by  an  officer,  may  he  served  upon  a  person 
boaud  to  obey  the  order,  and  his  obedience  thereto  may  be 
required  in  any  part  of  the  State.  ' 

5.  An  order  to  show  cause,  why  a  person  should  not  be  pun- 
ished for  a  contempt  of  the  court,  may  be  served  by  any  per- 
son in  any  part  of  the  State. 

6l  a  warrant  to  apprehend,  and  bring  before  the  court,  a  pei^ 
son  charged  with  such  contempt,  may  be  executed  by  the  sheriff  r 

of  the  city  and  county  of  New  York,  or  a  marshal  of  that  city, 
in  any  part  of  the  State. 
L.  1875.  ch.  479.  |  40.     Am'd  L.  1910,  ch.  583.     In  effect  Jane  22,  1910.  > 

I  889.   [Am'd»    188S.]    Direction    and   ezecvtlon    of   man- 


ia an  action  brought  in  the  court,  an  order  of  arrest,  a  war- 
rant of  attachment,  an  execution,  or  a  requisition  to  replevy  a 
chattel,  must  be  directed  to  and  executed  by  the  sheriff.  Any 
other  mandate,  which  must  have  been  directed  to  and  executed 
by  the  sheriff  of  the  city  and  county  of  New  York,  if  it  issued 
oat  of  the  supreme  court,  may,  where  it  issues  out  of  the  city 
court  be  directed  to  and  executed  either  by  that  sheriff,  or  a 
marshal  of  that  citv.  named  therein.  A  marshal  is  entitled  to 
the  same  fees  as  the  sheriff,  upon  a  mandate  directed  to  him,  or 
upon  the  service  or  a  summons;  and  each  provision  of  law,  relat* 
ing  to  the  execnxinii  oi  a  mandate  by  the  sheriff,  and  the  power 
and  control  oi  ine  coun  over. the  sheriff  executing  the  same, 
applies  to  the  marshal.     The  return  of  a  marshal  to  such  a 
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mandate,  or  his  certificate  of  the  ezecQtlon  thereof,  or  of  tiie 

service  of  any  paper  served  hy  him,  has  the  same  force  and 

effect,  as  the  like  return  and  certificate  of  a  sheriff. 

L.  1865,  cb.  400,  ||  2  and  3 ;  and  U  1872.  cb.  629.  f  8,  ta  affected  tf  L 
1875,  oh.  625»  and  2  B.  L.,  |  114;  L.  1895,  cb.  946. 

S  adO-a.   [Added,  1912.]    Deatrnctlom  oi  aseless  reoorda. 

The  jostices  of  the  city  court,  or  a  majority  of  them,  mar, 
upon  petition  of  the  cleric  of  such  court,  by  order  made  at  an/ 
term  thereof,  direct  the  cleric  of  the  court  to  destroy  any  records 
or  papers  deposited  or  filed  in  his  office  which  the  justices  of  tbe 
court  or  a  majority  of  them  conclude  to  be  no  longer  necessarj 
for  any  purpose  ivhatso€»ir«r. 
Added  by  L.  1912,  cb.  515.    In  effect  Sept.  1.  1912. 
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TiTtfX  V. 
The  county  courts. 

Sn.  840.  Jaftodletfon. 

Ml.  l>niDestlc  cofporatkm,  etc.,  when  deemed  resident,  Cte. 

342.  Action,  etc.,  wbereln  county  lu«lge  18  incapable  to  act. 

343.  Sopreme  court  majr  remore  action,  and  change  place  of  tzltk 
544.  Effect  of  order  of  removal ;  appeal,  etc. 

345.  Stay  of  proceedings. 

Md.  EnAoTal  of  action  not  to  Impair  prorew;,  etc. 

1147.  Coantr  court  aukj  send  Its  proceas  to  anj  coadty. 

S45^  When  Jorlsdlction,  etc.,  co-«s tensive  wH5  supreme  court. 

349.  I'ower  of  county  judge  In  >«p?ctal  proceedings. 
too.  Kfnc^  and  |»exialt)es;  hotr  remitted. 

351.  BestrlctlOD  npon  power  to  rrmlt. 

353.  Notice  of  application,  etc. ;  coeta  to  be  paid  on  remiaidon, 

353.  Fines  Imposed  by  Jnsticea  of  the  peace;  bow  remitted. 

854.  Who  may  make  orders. 

855.  County  court  «eMlc«is  and  terma. 

356.  {Old  section.]     Notice  of  nppolntfttent  to  he  published. 

350.  (New  aectlim.]    Power  ot  connty  jadgo  when  holding  conrt  In  ■iintlMg 

coanty. 
85t.  Jurors,  liow  drawn  and  notlflM. 

858.  Btenographera  for  county  courts. 

859.  Stenographer  for  coanty  conrta  in  Hlngn  and  Qooens  conntlaa. 

860.  iDterpretera  for  coolity  conrt,  ^tc.,  In  Kings  county. 
361.  Stenographers. 

I  840.  [Am'df   tHW,  1009,    1010<]      JvrladictlOM* 

The  jorigdictioa  oi  each  cotmtj  court  extends  to  the  following 
aotioDs  and  special  proceedings,  in  addition  to  the  jnriadiction, 
imwer^  add  authority^  oonfefred  dpon  a  county  court,  in  a  par- 
ticular case,  by  special  statutory  provision: 

1.  To  an  ft(?tioii  for  the  panition  of  teal  prof)erty;  for  dower; 
for  the  foreclosure,  redemption,  or  satisfaction  of  a  roorticage 
upon  real  prop^erty;  or  to  Jjrocnri*  a  Jtidginent  requiring  a  specific 
performance  of  a  <*ontrli<*t,  I'elating  to  I'eal  property;  where  the 
real  proptorty^  to  Which  the  ftcitlon  relates,  is  situated  within  the 
coanty;  or  to  foreclose  tt  lien  upon  a  chattel,  in  a  case  specified 
in  secfkitf  fWO  biindr«d  ahd  six  of  the  Hen  laW,  where  the  lien 
does  not  exceed  one  tboiisatid  doHard  in  amount,  and  tho  chattel 
is  found  within  the  county. 

SL  To  kn  Actum  in  fa  Tor  of  tfae  executor,  admin  Istrlt  tor  or  as- 
■ignee  of  a  jt^dgnient  creditor,  Or  in  a  proper  case,  in  favor  of  the 
jadgment  Creditor,  to  recover  a  Judgment  for  money  remaining 
dne  npon  a  jtidgment  render^  in  the  same  court. 

S.  To  an  kcftion  fof  any  Other  <;anse,  where  the  defendant  is, 
or  iftliere  are  two  or  tnore  defendants,  where  all  of  them  are,  ar 
the  time  of  tn#  cotfttnentfement  of  the  action,  residents  of  the 
connty,  and  whefeifl  the  <iDmt)lahit  demands  judgment  for  a  mim 
of  motey  only,  not  exceeding  t\to  thousand  dollars;  or  to  recover 
one  or  mote  chattels,  th<*  fcifj^regtfte  value  of  which  does  not 
«p<»fd  ofre  thousand  dollats,  with  Of  Withottt  damages  for  the 
tMnt  of  detenti<n<  th«»teof. 

i.  To  the  custody  of  th*  p^tl^ii  HtiA  th^  caro  of  the  property, 
toncnrrfntly  with  tne  ftdpreme  court,  of  a  resident  of  the  county, 
jWw  is  hi(?ofnt)et«!t  i<*  nltfnftgi*  hia  iiffaifs,  by  reason  of  Innact. 
wioey,  or  habitual  drunkenness;  or  imbecility  arising  from  old 
^  or  loM  of  nietoorV  HnA  understanding  or  other  canae;  and  to 
^tty  ip^a!  fn^oteedlftg.  which  the  supreme  court  has  jurisdic- 
*ioo  to  fiitettafn,  tot  the  appointment  of  a  committee  of  the 
Ifreon  or  of  the  ptoperfv  of  such  art  Incompetent  person  or  for 
tae  nle  or  oth^f  difipositfon  of  the  ^«'a!  property  situated  within 
tw  eoimty  of  a  nelson,  Wheteter  resldefit,  who  is  so  incomx>e- 
tM  tit  il&^  at  ihe  j^eitfkyh^  mfor^^^sald^  Of  Who  is  an  infant: 
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or  for  the  sale  or  other  disposition  of  the  real  property,  situated 
within  the  county,  of  a  domestic  religious  corporation. 

L.  1895.  ch.  946;  Co.  Proc,  f  30.  part  of  »ubd.  1,  a8  am'tl  1870,  ch.  467, 
f  1.  Am'd  by  L.  1909,  ch.  65,  |  3;  L.  1910,  ch.  123.  In  effect  Sept.  1, 
1910.  See  note  38a  of  notes  of  Board  of  Statutory  GonsoUdatioa  at  end  of 
code. 

f  341.  [Am*d,  1899,  1911,  1914.]  Domestic  corporations, 
etc.,  nrhen  deemed   resident,  etc. 

For  the  purpose  of  determining  the  jurisdiction  of  a  county 
court,  in  either  of  the  cases  specified  in  the  last  section,  a  domestic 
corporation  or  joint-stock  association,  whose  principal  place  of 
business  is  established,  by  or  pursuant  to  a  statute,  or  by  its  arti- 
cles of  association,  or  whose  principal  place  of  business  or  any 
part  of  its  plant  or  plants,  shops,  factories  or  offices  is  actually 
located  within  the  county,  or  m  case  of  a  railroad  corporation 
where  any  portion  of  the  road  operated  by  it  is  within  the  county, 
it  is  deemed  a  resident  of  the  county;  and  personal  service  of  a 
summons,  made  within  the  county,  as  prescribed  in  this  act.  or 
personal  service  of  a  mandate,  whereby  a  special  proceeding  is 
commenced,  made  within  the  county,  as  prescribed  in  this  act  for 
personal  service  of  a  summons,  is  sufficient  service  thereof  upon  a 
domestic  corporation  wherever  it  is  located.  Provided,  however, 
that  a  city  which  shall  include  within  its  boundaries  more  than 
one  county  shall  not  for  the  purpose  of  conferring  jurisdiction  on 
a  county  court  be  deemed  a  domestic  corporation  resident  of  any 
county  so  included. 

Am'd  by  L.  1899,  ch.  320;  L.  1911,  ch.  68  and  U  1914,  ch.  350,  in  effect 
April  15,   1914. 

I  342.  [Am'd,  1877.]  Action,  etc.,  wlherein  county  Jadffe 
is  incapable  to  act. 

If  the  county  judge  is,  for  any  cause,  incapable  to  act  in  an 
action  or  special  proceeding,  pending  in  the  county  court,  or  before 
him,  he  must  make,  and  file  in  the  office  of  the  clerk,  a  certificate 
of  the  fact;  and  thereupon  the  special  county  judge,  if  any,  and 
if  not  disqualified,  must  act  as  county  judge  in  that  action  or 
special  proceeding.  Upon  the  filing  of  the  certificate,  where  there 
is  no  special  county  judge,  or  the  special  county  judge  is  dis- 
qualified, the  action  or  special  proceeding  is  removed  to  the  su- 
preme court,  if  it  is  then  pending  in  the  county  court;  if  it  is 
pending  before  the  county  judge,  it  may  be  continued  before  any 
justice  of  the  supreme  court  within  the  same  judicial  district 
The  supreme  court,  upon  the  application  of  either  party,  made 
upon  notice,  and  upon  proof  that  the  county  judge  is  incapable 
to  act  in  an  action  or  special  proceeding  pending  in  the  county 
court,  may,  and  if  the  special  county  judge  is  also  incapable  to 
act,  must,  make  an  order  removing  it  to  the  supreme  court 
Thereupon  the  suliseciuent  iwoceedings  in  the  supremo  court  must 
be  the  same  us  if  it  had  originally  been  brought  in  that  court, 
except  that  an  objection  to  the  jurisdiction  may  be  taken,  which 
might  have  been  taken  in  the  county  court. 
See  last  clause,  subU.  13  of  f  ao,  Co.  Proc.,  as  am'd  1876,  ch.  431. 

i  343.  Supreme  court  may  remove  action,  and  cban^ie 
place    of   trial. 

The  supreme  court  may,  by  an  order,  made  at  any  time  after 
joinder  of  an  issue  of  fact,  and  before  the  trial  thereof,  remove  to 
itself  an  action,  brought  in  a  county  court,  under  subdivision  sec- 
<ind  or  subdivision  third  of  the  lust  section  but  two,  for  the  pur- 
])ose  of  changing  the  i)lace  of  trial  thereof.  Where  an  order  for 
removal  is  made,  as  j)rescribed  in  this  section,  the  place  of  trial  of 
the  action  must  be  changed  by  the  same  order  to  another  county; 
and  the  subsequent  proceedings  therein  must  be  the  same,  as  if 
the  action  had  been  originally  brought  in  the  supremQ  court, 

See  last  clause,  subd.   1  of  same  section. 
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I  S44.  RlTeet    of    order    of    renoTslf    AppeAly    ete* 

Aq  order  of  removal,  made  as  prescribed  in  either  of  the 
last  two  sections,  takes  effect  upon  the  entry  thereof  in  the 
office  of  the  county  clerk.  Where  the  order  directs  that  the 
action  be  tried  in  another  coanty,  the  clerk  with  whom  it  is 
entered,  must  forthwith  deKver  to  the  clerk  of  that  county,  all 
papers  filed  therein,  and  certified  copies  of  all  minutesi  and  en- 
tries relating  thereto;  which  must  be  filed,  entered,  or  recorded, 
as  the  case  requires,  in  the  office  of  the  last  mentioned  clerk. 
The  proTlsions  of  section  271  of  this  act  apply  to  an  appeal 
taken  from  such  an  order. 

I  S45.  Stay    of   proceedlnflTS. 

.\n  order  to  stay  proceedings,  for  the  purpose  of  affording  an 
opportunity  to  make  the  appHcation  for  removal,  may  be  made 
by  the  county  judge,  or  by  a  judge  authorized  to  make  such  an 
order  in  the  supreme  court,  and  with  like  effect  and  under  like 
circumstances. 

I  346,  RemoTal  of  action   not   to   Impair  process,   etc. 

The  removal  of  an  action  or  special  proceeding,  as  i)rescribed 
in  this  title,  does  not  invalidate,  or  in  any  n>anner  impair,  a 
process,  provisional  remedy,  or  other  proceedingj  or  a  bond, 
undertaking,  or  recognizance  in  the  action  or  special  proceeding 
80  removed;  each  of  which  continues  to  have  tne  same  validity 
and  effect,  as  if  the  removal  had  not  been  made.  Where 
bail  was  given,  the  surrender  of  the  defendant  in  the  supreme 
court  has  the  same  effect,  as  a  surrender  in  the  county  court 
would  have  had,  if  the  action  or  special  proceeding  had  remained 
therein. 

I  9147.  Covnty  eonrt  may  send  Its  process  to  any  county. 

A  county  court  has  power,  in  an  action  or  special  proceeding 
of  which  it  has  jurisdiction,  to  send  its  process  and  other  maU" 
dates  into  any  county  of  the  State,  for  service  or  execution,  and 
to  enforce  obedience  thereto,  with  like  power  and  authority  as 
the  supreme  court. 

I  S48.  Wlien  JnrlsdIctlony  etc.^  co«extenslTe  ^rlth  sn- 
prewe   court. 

TVhere  a  county  court  has  jurisdiction  of  an  action  or  a  special 
proceeding,  it  possesses  the  same  jurisdiction,  power  and  author- 
ity in  and  over  the  same,  and  in  the  course  of  the  proceedings 
therein,  which  the  supreme  court  poHsesses  in  a  like  case;  and 
it  may  render  any  judgment,  or  grant  either  party  any  relief, 
which  the  supreme  court  might  render  or  grant  in  a  like  case, 
and  may  enforce  its  mandates  in  like  manner  as  the  supreme 
court  And  the  county  judge  possesses  the  same  power  and 
authority,  in  the  action  or  special  pror(>eding,  which  a  justice 
of  the  supreme  court  possesses,  in  a  like  action  or  special  pro- 
ceeding, brought  in  the  supreme  court. 

I  349.  Power  of  eonnty  Jndire  In  special  proeeedlitK^s. 

The  county  judge  also  possesses  the  same  power  and  authority, 
in  a  special  proceeding,  which  can  be  lawfully  instituted  before 
him,  out  of  court,  which  a  justice  of  the  supreme  court  pos- 
t*^»f*  in  a  like  special  proceeding,  instituted  before  him  in  like 
manner. 

I  SSO.  Fines   and    penalties)    how   remitted. 

I'pon  the  application  of  a  person,  who  has  been  fined'  by  a 
court,  or  of  a  person  whose  recognizance  has  become  f(>rfeit<»d. 
or  of  his  surety,  the  county  court  of  the  county  in  which  the 
term  of  the  court  was  held,  where  the  fine  was  imposed,  or  the 
Kcocoizance  taken,  may,  except  as  otherwise  prescribed  in  the 
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next  8ection«  upon  good  cause  shown,  and  upon  tmcU.  tefiD«  u 
it  deems  jnst,  make  an  order,  remitting  the  fine,  wholly  or 
partly,  or  the  forfeiture  of  the  recognizance,  or  part  of  the 
penalty  thereof;  or  it  may  discharge  the  recognizance.  If  t 
fine  so  remitted  has  been  paid,  the  county  treasurer,  or  other 
officer,  in  whose  hands  the  money  remains,  must  pay  the  same^ 
or  the  part  remitted,  according  to  the  order. 

2  R.  8.  486,  }  87. 

I  801.    [AAft'd,  1885.]     Restrictions  nfioiL  pow«f  to  r«Mft. 

The  last  section  does  not  authorize  a  county  court  to  remit 
any  part  of  a  fine  exceeding  two  hundred  and  fifty  dollars  im- 
posed by  the  supreme  court  upon  conviction  for  a  criminal 
offense;  or  a  fine  to  any  amount  imposed  by  a  court  upon  m 
olficer  or  other  person,  for  an  actunl  contempt  of  court,  or  for 
disobedience  to  its  process,  or  other  mandate;  or  to  remit  or 
discharge  a  recognizance  taken  in  its  county  for  the  appearance 
of  a  person  in  another  county.  In  the  latter  case,  the  power 
Of  remitting  or  discharging  the  recognizance  is  rested  in  the 
county  court  of  the  county,  in  which  the  person  is  bodnd  to 
appear. 

Id.,  i  38,  am*d;  L.  189S,  ch.  946. 

§  802.  Nollce  of  ap^llCAtlon,  «te.;  costs  to  be  t^sid  •« 
remlsMfon. 

An  appIi(*ation  for  an  order,  as  prescribed  in  the  last  section 
but  one,  cannot  be  heard,  until  such  notice  thereof  as  the  conrt 
deems  reasonable,  has  been  given  to  the  district-attorney  of 
the  coimty,  and  until  he  has  had  an  opportunity  to  examine  the 
matter,  and  prepare  to  resist  the  application.  And  upon  grarii- 
ing  such  at)  order,  the  court  must  always  impose,  as  a  condition 
thereof,  the  payment  of  the  costs  and  expenses,  if  afay,  incurred 
in  an  action  or  special  proceeding  for  the  collection  Of  tie  fla^, 
or  the  penalty  of  the  recognizance. 

Id.,    81   89   and    41. 

§  858.  Fln<»s  imposed  hr  Jttstl«es  Of  tit«  pesee;  Ikow 
ressltted. 

Where  a  person  has  been  fined  by  a  court  of  special  Ressioos, 
or  by  a  justice  of  the  peace,  upon  a  conviction  for  an  onence, 
and  has  been  committed  tp  jail  for  non-payment  of  the  fine,  tltt 
county  court  of  the  county  may  make  an  order^  remitting  the 
fine,  wholly  or  partly,  and  discnarging  nim  from  his  imprison- 
ment. The  power  conferred  by  this  section  must  be  exercised 
in  the  manner  prescribed,  and  subject  to  the  prorisions  eon- 
tained,  in  the  last  three  sections. 

Id.,  I  42. 

i  364.    IVho  may  ntHke  orders. 

In  an  action  or  special  proceeding  In  a  county  court,  an  order 
may  l^  made  without  notice,  or  an  order  to  stay  proceedings 
may  be  made  upon  notice,  by  a  justice  of  the  supreme  court,  or 
by  the  county  judge  of  the  county  where  the  attorney  for  tlie 
applicant  resides,  in  a  case  where  the  county  jtidge,  Iti  whose 
court  the  action  or  special  proceeding  is  brotight«  tnay  mak^ 
the  same,  out  of  court;  and  with  lilse  effect. 

8ee  U   1847,   <;h.  S80.   I  S4. 
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I  3R6.  [Am*d,  1877,  1900.]  County  court  sesBlona  aaH 
tcraui. 

The  county  court  is  always  open  for  the  transaction  of  any 
business,  for  which  notice  is  not  require4  to  be  given  to  ftn 
advene  party,  except  where  it  is  specially  ppeseribed  by  law, 
that  the  business  must  be  dope  at  a  stated  term. 

See   Co.    Prot'..    |    31.    ami    L.    1S47.    ch.    470,    part   of    |    24.  Am'd   by   L. 

1009.    cfa.    65.    Also    partljr    yrepeabMl    bjr    L.    1009.    ph.    B{».    ^te  Cun8oltda*«<} 

Laws.    tit.    Judlclarj   Law,    ||    100-191.      See   note   39   cZ  noles  of   Board   of 
Sutntory  QopuMiUdatJoo  at  end  of  code. 

i  350,  [Old  section  repealed  by  L.  1909,  chs.  16  and  35.  See 
Consolidated  Laws,  tit.  County  Law,  §  240,  Judiciary  Law, 
1192.] 

t  350.  [?rew  Mectlon » Added,  1009.]  Power  of  connty 
|«dse  i>«-lKeii   holdlnir  court  In  another  county. 

Daring  the  period  that  any  county  judge  shall  be  in  a  county 
other  than  his  own,  for  the  purpose  of  holding  courts  therein, 
he  may  exercise  all  the  powers  and  perform  all  the  duties  of  the 
county  judge  of  such  other  county,  which  said  last-mentioned 
judge  is  by  law  authorized  to  exercise  and  perform  out  of  court 
or  in  vacation;  provided,  however,  that  nothing  herein  contained 
shall  empower  him  to  perform  tne  duties  of  surrogate  in  such 
other  eouQty. 

Added  by  L.  1909.  ch.  6.5.  Derivation  —  L.  1877.  cb.  11.  I  I.  See 
note  1  of  notes  of  Board  of  Statutory   Coiiitolidatlon  at  eiid  of  code. 

I  357.  [Repealed  by  L.  1909,  ch.  35.  See  Consolidated  Laws, 
tit.  Judiciary  Law,  |§  533,  541.  J 

I  858,  [Partly  repealed  by  L.  1909,  chs.  16  and  35;  but  see 
Consolidated  Laws,  tits.  County  Law,  §  12,  Judiciary  Law, 
I  197,  which  embody  the  whole  of  this  section.] 

I  850.  [Repealed  by  L.  1909.  cl).  35.  See  Consolidated  Laws, 
tit.  Judiciary  Law,  §§  190,  197.  285,  318,  310.] 

I  880.  [Repealed  l>y  U  1900,  chs.  35  and  65.  See  Consoli- 
dated Laws.  tit.  Judiciary  Law,  S$  198,  3^2-386;  and  also  Code 
Civ,  Proc..  t  ?513a.] 

I  »«L  [Repealed  by  L.  1009,  ch.  35,  See  Consolidated  Laws, 
tit.  Judiciary  Law,  jf  197,  318,  319.] 

til 


§§  3(52-64  LIMIT ATIOXS.  ci,tl 


CHAPTER  IV. 

Limitation  of  the  Time  of  Enforcing  a  Civil 

Remedy. 

TITLE     I.— AettoBi  for  tke  ReeOTory  of  Beat  Propertj. 

TITLE    II.— AetioBi  other  than  for  the  ReooTory  of  Baal  Proforty. 

TITLE  III.— General  ProTistons. 

TITLE  L 

Actions  for  the  recovery  of  real  property. 

See.  362.  When  tbe  people  will  not  ane. 
363.  Aotioo  by  grantee  from  tbe  State. 
864.  Action  after  annulling  letters  patent. 

866.  366    Seizin  within   twenty   years,   when  neceaury,   etc. 

867.  Action   a/ter   entry. 

868.  PosBesslon,  when  presumed;  occupation  presumed  to  be  onder  Icfil 

title. 
868.  Adverse    possession    under    written    instrument    or    judgmeDt. 

370.  Id.;  what  constitutes  it.  » 

371.  Adverse  possession  under  claim  of  title  not  written. 

872.  Id.,  what  constitutes  it. 

873.  Relation  of  landlord  and  tenant,  as  affecting  adverse  posiesalOB. 

874.  Right   not  affected  by  descent  cast. 

876.  Certain  disabilities  excluded  from  time  to  commence  acttoa. 

f  362.    IVlieii   the   people   will  not  sue. 

The  people  of  the  State  will  not  sue  a  person  for  or  with 
respect  to  real  property,  or  the  issues  or  profits  thereof,  by  reason 
of  the  right  or  title  of  the  people  to  the  same,  unless  either, 

1.  The  cause  of  action  accrued  within  forty  years  before  the 
action  is  commenced;  or, 

2.  The  people,  or  those  from  whom  they  claim,  have  received 
the  rents  and  profits  of  the  real  property,  or  of  some  part  thereof, 
within  the  same  period  of  time. 

Co.  Proc.,  S  75,  am'd. 

§  368.    Action  by  errantee  from  the  State. 

An  action  shall  not  be  brought  for  or  with  respect  to  re«l 
property,  by  a  person  claiming  by  virtue  of  letters  patent  or  a 
grant,  from  the  people  of  the  State,  unless  it  might  have  been 
maintained  by  the  people,  as  prescribed  In  this  title,  ir  the 
patent  or  grant  had  not  been  issued  or  made. 

Id.,   {  76, 

S  364.    Action  after  annnlling:   lettern  patent. 

Where  letters  patent  or  a  grant  of  real  property,  issued  ot 
made  by  the  people  of  the  State,  are  declared  void  by  the 
doterminaticin  of  a  competent  court,  rendered  upon  an  .illegatioa 
of  a  fraud alent  suggestion  or  concealment,  or  of  a  forfeiturCj  or 
mistake,  or  iernorance  of  a  material  fact,  or  wrongful  detainmg, 
or  defective  title;  an  action  of  ejectment,  to  recover  the  premisei 
in  question,  may  be  commenced,  either  by  the  people,  or  by  a 
subsequent  pntentee  or  grantee  of  the  same  premises,  his  heirs, 
or  assigns,  within  twenty  years  after  the  deterroinatioa  ia  made: 
but  nc't  after  that  period. 

Id.,    f   77. 
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I  866.   Seislii  itritbin  t^renty  yesrsy  ivheii  neeeBMiry,  etc. 

An  action  to  recover  real  property,  or  the  poasesBion  thereof, 
cannot  be  maintained  by  a  party,  other  than  the  people,  unless 
the  plaintiff,  hia  ancestor,  predecessor,  or  grantor,  was  t^eized  or 
pofisesiMkl  of  the  premises  in  question,  within  twenty  years  before 
the  commencement  of  the  action. 
Co.  Proc.,  f  78. 

S  360.     The    same. 

A  defence  or  counterclaim,  founded  upon  the  title  to  real 
property,  or  to  rents  or  services  out  of  the  same,  is  not  effectual, 
anless  the  j)erson  maklug  it,  or  under  whoae  title  it  is  made,  i)r 
hi^  ancestor,  predecessor,  or  grantor,  was  seized  or  po.ssossed  of 
the  premises  in  quostiou,  within  twenty  years  before  the  com- 
mit tint;  of  the  act,  with  respect  to  whicli  it  is  made. 
Id.,  I  79.  am'd. 

f  307.     Action   after   eniry. 

An  entry  upon  real  property   is  not  sufficient  or  ralid  as  a 
claim,   unless   an   action   is   commenced   thereupon,    within   one 
year  after  the  making  thereof,  and  within  twenty  years  after 
the  time,  when  the  right  to  moke  it  descended  or  accrued. 
M.,  I  80. 

I  308b    PoaaeBBlcAf  inrhen  presamedj  oeeapatlon  presmned 
ta  be   antler   leiral    title. 

In  an  action  to  recover  real  property,  or  the  possession  thereof, 
the  person  who  establishes  a  legal  title  to  the  premises  is  pre- 
earned  to  have  l»een  possessed  thereof,  within  the  time  required 
by  law;  and  the  occupation  of  the  premises,  by  another  person, 
is  deemed  to  have  been  under  and  in  subordination  to  the  legal 
title,  nnless  the  premises  have  been  held  and  possessed  adversely 
to  the  legal  title,  for  twenty  years  before  the  commencement 
of  the  action. 
id.»  i  81. 

}  369.    Avl-rerae  ponsesalon  nnder  v^rltten  laatrament  or 


Where  the  occupant,  wr  those  under  whom  he  claims,  enter<?d 
into  the  poaseseion  of  the  premises,  nnder  claim  of  title,  exclu- 
sire  of  any  other  right,  founding  the  claim  upon  a  written 
instrument,  as  being  a  conveyance  of  the  premises  in  question, 
or  upon  the  decree  or  judgment  of  a  competent  court;  and 
there  has  been  a  continued  occupation  and  possession  of  the 
premises,  included  in  the  instrument,  decree,  or  judgment,  or 
of  Pome  j>art  thereof,  for  twenty  years,  nnder  the  snmo  claim; 
the  premiaefi  so  included  are  deemed  to  have  been  held  advc^rsely; 
except  that  where  they  consist  of  a  tract,  divided  into  lots,  the 
IKvsseffston  of  one  lot  is  not  deemed  a  possession  of  any  other  lot. 
M..    I  82. 

I  3TO.    Id. I  what  constltatea  it. 

For  the  purpose  of  constituting  an  adverse  possession,  by  a 
person  claiming  a  title,  founded  upon  a  written  instrument,  or 
a  judgment  or  decree,  land  is  deemed  to  have  been  possessed 
and  occupied  in  either  of  the  following  cases: 

1.  Where  it  has  been  usually  cultivnted  or  improved. 

2,  Where  it  has  been  protected  by  a  substantial  inclosure« 

3  08 
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3.  Wliere,  alUiougb  not  inciosed,  it  lias  been  used  for  the  sup- 
ply of  fuel,  or  of  feucing  timber,  either  for  the  puri)08es  of  bob- 
bandry,  or  for  the  ordinary  use  of  the  occupant. 

Where  a  known  farm  or  a  single  iot  baa  been  partly  Emprovad, 
the  i^rtion  of  the  farm  or  lot  that  has  been  left  not  cleared,  oi 
not  mclosed,  according  to  the  usual  eourse  and  custom  of  tht 
adjoining  country,  is  deemed  to  have  been  occupied  for  the  saoie 
length  of  time,  as  the  part  improved  and  cultivated. 
Go.  Proo. ,  1 88,  Am'd. 

f  S71«  Adverse  possession  under  elatm  of  title  not  ^rrlttcB. 

Where  there  has  been  an  actual  continued  occupation  of  prem- 
ises, under  a  claim  of  title,  exclusive  of  any  other  right,  but  not 
founded  upon  a  written  instrument,  or  a  judgment  or  decree,  the 
premises  so  actually  occupied,  and  no  others,  are  deemed  to  btTe 
been  held  adversely. 

Id..  1 84. 

i  872.  Id*  9  what  eonstitntes  ft* 

For  the  purpose  of  constituting  an  adverse  possession,  by  a  per- 
son claiming  title,  not  founded  upon  a  written  instrument,  w  • 
judgment  or  decree,  land  is  deemed  to  have  been  possessed  'tnd 
occupied  in  either  of  the  following  cases,  and  no  others: 

1.  Where  it  has  been  protected  by  a  substantial  inclosvrt. 

2.  Where  it  has  been  usually  cultivated  or  improved. 
id.,im. 

I  878.  Relation  of  landlord  and  tennot,  nil  nSi^etkw* 
adTer»e  possesalon- 

Where  the  relation  of  landlord  and  tenant  has  existed  between 
any  persons  the  poHsussion  of  the  tenant  is  deemed  the  possessioo 
of  the  landlord,  until  the  expiration  of  twenty  years  iiftsr  tl>« 
termination  of  the  tenancy;  or,  where  there  has  Seen  no  writtes 
lease,  until  the  expiration  of  twenty  years  after  the  last  payment 
of  rent;  notwithstanding  that  the  tenant  has  acquired  anoth^ 
title,  or  has  claimed  to  hold  adversely  to  his  landlord.  Put  t|us 
presumption  shall  not  be  made,  after  the  periods  prescribed  in 
this  seotion. 

Id,  1 86. 

f  874.  Riirht  not  affeoted  by  deeeent  east. 

The  right  of  a  person  to  the  possession  of  real  property  Is  not 
Impaired  or  affected,  by  a  descent  being  cast,  In  consequence  of 
ihe  death  of  a  person  in  possession  of  the  property. 

Id.,  187. 

i  87S.  Certain  disabilities  exelnded  from  time  to  ••■•* 
mence  action. 

If  a  person,  who  might  maintain  an  action  to  recover  raal  prop* 
ertv,  or  the  possession  thereof,  or  make  an  entry,  or  interpose  a 
dellence  or  counterclaim,  founded  on  the  title  to  real  property,  or 
to  rents  or  services  out  of  the  same,  is  when  his  title  first  de- 
scends, or  his  cause  of  action  or  right  of  entry  first  accrues, 
either: 

1.  Within  the  age  of  twenty-one  years;  or, 

2.  Insane;  or, 

8.  Imprisoned  on  a  criminal  charge,  or  in  execution  opon 
riction  of  a  criminal  offence,  for  a  term  less  than  for  Uf*: 
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The  time  of  such  a  disabilitjr  is  not  a  part  of  the  time,  limited 
in  this  title,  for  commeDCing  the  action,  or  making  the  entry,  or 
interpoeimr  the  defence  or  connterclaim;  except  that  the  time  bo 
limif^d  cannot  be  extended  more  than  ten  years,  after  the  disa- 
bility ceases,  or  after  the  death  of  the  person  bo  disabled. 

^  PiM.,  I  88. 


i 
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TITLE  n. 
Actions  other  than  for  the  recovery  of  real  propooty. 

Bee.  876.  Wben  satlifactlon  of  Judgment  presumed. 

877.  Effect  of    return    of    execution. 

878.  How  presumption   raised. 

379.  Limitation  of  action  to  redeem  from  s  mortgage. 

880.  Other  periods  of  limitation. 

881.  \Mtljln    twenty   yeais. 

882.  Within  six  years. 

883.  Within   three   years. 

884.  Within  two  years. 

885.  Within   one  year. 

38G.  When  cause  of  action  accrues  on  a  current  account. 

887.  Action  for  penalty,  etc.,  by  any  person  who  will  sue. 
3S8.  Actions   not   before   provided  for. 

888.  Actions  by  the  people  subject  to  the  same  limitations. 

8d0.  Actions  agttlnst  a  non-iesldnit*  apoo  a  demand  barred  bj  ClM  Wt 

of  his  residence. 
890a.  Limitation  of  time  to  enforce  a  cause  of  action  arising  In  anotbR 

state. 
391.  When  person  liable,  etc.,  dies  without  the  state. 
302.  Cause  of    notion    accruing  between    the   death   of  a   testator  or  In* 

testate,  and  Uie  grant  of  letters. 

893.  No  limitation  of  action  on   banic  notes,  etc. 

894.  Action  against  directors,  etc.,  of  banks. 

89B.  Acknowledgment  or  new  promise  must  be  In  writing. 
896    Exceptions,   as  to  persons  under  disabilities. 
897.  Defence  or   counterclaim. 

I  »7<l.  [Am'd,  1884.]  When  Mitlsfactlon  of  JndarflaenC 
preanuod. 

A  final  judgment  or  decree  for  a  sam  of  money,  or  directiof 
the  payment  of  a  sum  of  money,  heretofore  rendered  in  a  SQ^ 
rogate*B  court  of  the  State,  or  heretofore  or  hereafter  rendered, 
in  a  court  of  record  within  the  United  States,  or  elsewhere,  or 
hereafter  docketed  pursuant  to  the  provisions  of  section  thirty 
hundred  and  seventeen  of  this  act,  is  presumed  to  be  paid  and 
satisfied,  after  the  expiration  of  twenty  years  from  the  time, 
when  the  party  recovering  it  was  first  entitled  to  a  mandate  to 
enforce  it.  This  presumption  is  conclusive,  except  as  against  a 
person,  who,  within  twenty  years  from  that  time,  makes  a  pay- 
ment or  acknowledges  an  indebtedness  of  some  part  of  the 
amount  recovered  by  the  judgment  or  decree,  or  his  heir  or  per- 
sonal representative,  or  a  person  whom  he  otherwise  represents 
Such  an  acknowledgment  must  be  in  writing,  and  signed  by  the 
person  to  be  charged  thereby. 

L.  18M,   ch.   807. 

i  377.    Effect  of  return  of  exeentlon. 

If  the  proof  of  payment,  under  the  last  section,  consists  of  the 
return  of  an  execution  partly  satisfied,  the  adverse  party  may 
show,  in  full  avoidance  of  the  effect  thereof,  that  the  alleged 
partial  satisfaction  did  not  proceed  from  a  payment  made,  or  a 
sale  of  property  claimed,  by  him  or  by  a  person  whom  he  repre- 
sents. 

§   378.     How   presumption   rulaed. 

A  person  may  avail  himself  of  the  presumption  created  by  the 
last  section  but  one,  under  an  allegation  that  the  action  was 
not  commenced,  or  that  the  proceeding  was  not  taken,  within  the 
time  thrrein  limited. 

8  870.    Limitation  of  action  to  redeem  from  a  n»ortjr<Mr«* 

An  notion  to  redeem  ronl  property  from  a  mortgage,  with  or 
without  au  account  of  rents  auU  profits,  may  be  maintained  by 


c4,t,2  LIMITATIONS.  |§  380-83 

the  mortgagor,  or  those  claiming  under  him,  against  the  mort- 
gagee in  possession,  or  those  claiming  under  him,  unless  he  or 
they  have  continuously  maintained  an  adverse  possession  of  the 
mortgaged  premises,  for  twenty  years  after  the  breach  of  a  con- 
dition of  the  mortgage,  or  the  non-fulfilment  of  a  covenant 
therein  contained. 

9  880.    Otber  period*  of  limitation. 

The  following  actions  must  be  commenced  within  the  following 
periods,  after  the  cause  of  action  has  accrued. 
Go.  Pioc.,  part  of  |  74,  and  S  88. 

S  »81.   [Am'd,  1877.]      Within  twenty  years. 

Within  twenty  years: 

An  action  upon  a  sealed  Instrument. 

But  where  the  action  is  brought  for  breach  of  a  covenant  of 
seizin,  or  against  incumbrances,  the  cause  of  action  is,  for 
the  purposes  of  this  section  only,  deemed  to  have  accrued  upon 
an  eviction,  and  not  before. 

Id^  part  of  9  90. 


9  38S.    [Am'd,  1877,  ch.  416  and  422.]      IWltMn  alx  yeai 
Within  sis  years: 

1.  An  action  upon  a  contract  obligation  or  liability  express  or 
iiopUed;    except  a  judgment  or  sealed  instrument. 

2.  An   action  to  recover  upon   a  liability   created  by   statute i 
except  a  penalty  or  forfeiture- 
s'. An  action  to  recover  damages  for  an  injury  to  property,  or  a  per- 
sonal injnrv;  except  in  a  case  where  a  different  period  is  expressly 
prescribed  in  this  chapter.     (See  §  383,  subd.  5;  §  384,  subd.  1.) 

4.  An  action  to  recover  a  chattel. 

5.  An  action  to  procure  a  judgment,  other  than  for  a  sum  of 
money,  on  the  ground  of  fraud,  in  a  case  which,  on  the  thirty- 
first  day  of  DiKrembor,  1846,  was  cognizable  by  the  court  of  chan- 
cery. The  cause  of  action,  in  such  a  case,  is  not  deemed  to  have 
accrued,  until  the  discovery,  by  the  plaintiff,  or  the  person  under 
whom  he  claims,  of  the  facts  constituting  tne  fraud. 

6.  An  action  to  establish  a  will.  Where  the  will  has  been  lost, 
concealed,  or  destroyed,  the  cause  of  action  is  not  deemed  to 
have-  accrued,  until  the  discovery,  by  the  plaintiff,  or  the  person 
under  whom  he  claims,  of  the  facts  upon  which  its  validity  de- 
pends. 

7.  [Aaa»d,  1894.]  An  action  upon  a  judgment  or  decree,  ren- 
dered in  a  court  not  of  record,  except  where  a  transcript  shall 
be  filed,  pursuant  to  section  thirty  hundred  and  seventeen  of 
this  act,  and,  also,  except  a  decree  heretofore  rendered  In  a  surro- 

Sate's  court  of  the  State.    The  cause  of  action,  in  such  a  case,  is 
eemed  to  have  accrued  when  final  judgment  was  rendered. 

L.  18M,  dL  807. 

9  S83.     [Am'd,  1877.]     IVlthln  three  year*. 

Within  three  years: 

1.  An  action  against  a  sheriff,  coroner,  constable,  or  other  offi- 
cer, for  the  non-payment  of  money  collected  upon  an  execution. 

2.  An  action  against  a  constable,  upon  any  other  liability  in- 
curred by  him,  by  doing  an  act  in  his  official  capacity,  or  by  the 
onuieioii  of  an  official  duty:  except  an  escape. 
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8.  An  action  upon  a  statute,  for  a  penalty  or  forfeitnrei  wheK 
the  action  is  given  to  tiie  person  aggrieved,  or  to  that  person  and 
the  :>eople  of  the  State,  except  where  the  statute  imposing  it  prt- 
scribes  a  different  limitation^ 

4*  Au  action  against  an  executor,  administratori  or  receitet 
or  against  the  trustee  of  an  insolvent  debtor,  appointed,  as  pre- 
scribed by  law,  in  a  special  proceeding  instituted  in  a  court  or 
before  a  pudge,  brought  to  recover  a  chatteli  or  damages  for  tak- 
iotf,  detaining,  or  Injuring  personal  property,  by  the  defendant,  or 
the  person  wnom  he  represents. 

5.  An  action  to  recover  damages  for  a  personal  injury*  resulting 
from,  negligence. 

Substitute  for  Ck>.  Proc.,  S  82;  L.  1886,  cb.  672;  L.  1880,  cb.  440;  L.  1908, 
ch.  600.  I  2. 
{  384.  [Am'd,  1896,  1900.]     IVlthin  two  yemru. 

Within  two  years: 

1.  An  action  to  recover  damages  for  libel,  slander,  assault 
battery,  seduction,  criminal  conversation,  false  imprisonment 
malicious  prosecution  or  malpractice. 

2.  An  action  upon  a  statute,  for  a  forfeiture  or  penalty  to  the 
people  of  the  State. 

Co.  Proc.,  f  83.  am'd.  See  post,  {  1902.  L.  1806,  cb.  885;  L.  1900,  di. 
IIT.     in  effeet  Bept.  1,  1900. 

§   885.    IVItl&ln   one   year. 

Wlthih  one  year: 

1.  An  action  against  a  sheriflP  or  coroner,  upon  a  liability  In- 
curred by  him,  by  doing  an  act  in  his  official  capacity,  or  by 
the  omission  of  an  official  duty;  except  the  non-payment  or  money 
collected  Upon  an  execution. 

2.  An  action  against  any  other  officer,  for  the  escape  of  s 
prisoner,  arrested  or  imprisoned  by  virtue  of  a  civil  Uiandate. 

Sabetltate  for  Go.  Proc.,  |  94.      See  1  R.  S.  772,  |  S;  L.  1902,  ch.  600,  f  S. 

i  886.  IVhen  eanae  of  action  accrue*  on  a  carrent 
acconflit. 

In  an  action  brought  to  recover  a  balance  due  upon  a  mutual, 
open,  and  current  account,  where  there  have  been  reciprocal  de- 
mands between  the  parties,  the  cause  of  action  is  deemed  to  have 
accrued  from  the  time  of  ^e  last  item,  proved  in  the  account  oa 
either  side. 
Go.  Proc,  S  96. 

S  887.  Action  for  penalty,  etc.,  by  any  person  Who 
will  ane. 

An  action  upon  a  statute  tot  a  penalty  or  forfeiture,  given 
Wholly  or  partly  to  any  person  who  will  prosecute  for  the  same, 
must  be  commenced  within  one  year  after  the  commission  of  the 
offence;  and  if  the  action  is  not  commenced  within  the  year  by  a 
private  person,  it  may  be  commenced  within  two  years  there- 
after, in  behalf  of  tlie  people  of  the  State,  by  tne  attorney-gen- 
eral, or  the  district-attorney  of  the  county  where  the  dff^nde  wlw 
committed. 

Id.,   S  86. 

)  8d8*    Aetlonii  not  before  proTld«d  for. 

An  action,  the  limitation  of  which  is  not  specially  preacrtbed  tn 
this  or  the  last  title,  must  be  commenced  within  ten  years  aftte 
the  cause  of  action  accrues. 

Id.,  f  97.      Se«  i  1978. 

O0 
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I  im.    A«tl«a«  hy  the  people  subjeei  €•  the  Miaae  Itnttm- 

The  limitatioDB,   prescribed  in  this  title,   apply  alike  to  ac- 
tions brovgbt  in  the  name  of  the  people  of  the  State,  or  for  tkeir 
benefit,  and  to  actions  by  private  iiersons. 
0».  rioe..  I  «6. 

I   390.   FAm'd.  1910.1     Action   aaralnnt  a   nonresident,  upon 
a  deniAnd  barre4  by  the  law  of  bis  residence. 

WTiere  ^  cause  of  action,  which  does  pot  involve  the  title  to 
or  possession  of  real  property  within  the  state,  accrues  against 
a  person,  who  {s  not  thcp  a  r^^i^^^Pt  of  the  state,  an  action 
cannot  be  brought  thereon  in  a  court  of  the  state,  against  him 
or  his  personal  representative,  after  the  expiration  of  the  time, 
limited,  by  the  laws  of  his  residency,  for  bdugiug  a  like  action, 
provided  that  if  the  limitation  of  the  time  fixed  by  the  laws  of 
his  residence  for  bringing  such  action  be  less  than  the  time 
fixed  by  the  laws  of  this  state  for  a  like  action,  the  limitation 
fixed  by  the  laws  of  this  state  shall  apply.  This  section  shall 
not  apply  to  a  case  in  which  a  person  is  entitled,  when  this 
section  as  amended  takes  effect,  to  commence  such  action,  whera 
be  commences  the  same  before  the  expiration  of  six  months 
after  this  section  as  amended  takes  effect;  in  which  case  the 
provisions  of  law  applicable  thereto  immediately  before  this 
section  as  amended  takes  effect  shall  continue  to-  be  so  appli- 
cable,  notwithstanding  the   repeal  thereof. 

Am'd   by   L.    1916,    ch.   536.    in     effect   May   l.l.   1016. 

faSO-a.  [Added*    1908.]    Limitation    of   tlnie    to    enforee    « 
eaase  of  aetloa  arlsinar  in  anotb^v   state. 

Where  a  cause  of  action  arises  outside  of  this  state,  an  action 
cannot  be  brought.  In  a  court  of  this  state,  to  .enforce  said  causf 
of  action,  after  the  expiration  of  the  time  limited  by  the  laws  oi 
the  state  or  country  where  the  cause  of  action  arose,  for  bringing 
an  action  upon  said  cause  of  action,  except  where  the  cause  of 
action  originally  accrued  in  favor  of  a  resident  of  this  state. 
Nothing  in  this  act  contained  shall  affect  any  pending  action  or 
proceeding. 

U.  IMS.  cb.  186.    lo  effeot  Sept.  1,  1908. 

i  391.  [Am'd,  1877,]  yvh^n  BeFsen  liable,  ette.,  dies  wftb- 
ont  tbe  State. 

If  a  person,  against  whom  a  canse  of  action  exists,  dies  without 
the  State,  the  time  which  elapses  between  his  death,  and  the  ex- 
piration of  eighteen  months  after  the  issuing,  within  the  State, 
of  letters  testamentary  of  letters  of  administration,  is  not  a  part 
of  the  time  limited  for  the  commencement  of  an  action  therefor, 
against  bis  executor  or  administrator. 

1392.  [Am*d,  1877.]  Canse  of  action  aecrulnfr  between 
tbe  deatb  of  a  testator  or  Intestate,  and  tbe  srant  of 
letters. 

For  tba  purpose  of  computing  the  time,  within  which  an  action 
mnst  be  oommenced  in  a  court  of  the  State,  by  an  executor  or 
admbistrator,  to  recover  personal  property,  taken  after  the  death 
of  a  testator  or  intestate,  and  before  the  issuing  of  letters  testa- 
mentary or  letters  of  administration;  or  to  recover  damages  for 
takin}?,  detaining,  or  injuring  personal  property  within  the  same 
period;  the  letters  are  deemed  to  have  been  issued,  within  six 
years  after  the  death  of  the  testator  or  intestate.  But  where 
an  action  is  barred  by  this  section,  any  of  the  next  of  kin,  lega- 
or  ereditors.  who.  at  the  time  of  the  transaction  upon  whicl 
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it  might  have  been  founded,  was  within  the  age  of  twenty-one 
years,  or  insane,  or  imprisoned  on  a  eriminal  charge,  may,  within 
fiv<  years  after  the  cessutiou  of  such  a  disability,  maintain  an 
action  to  recover  damages  by  reason  thereof:  in  which  he  may 
recover  such  sum,  or  the  value  of  such  property,  as  he  would  have 
received  upon  the  final  distribution  of  the  estate,  if  an  action  had 
been  seasonably  commenced  by  the  executor  or  admiuiatrator. 

i  393.  No  llmltatlou  ^  action  on  bank  notes,  «tc. 

This  chapter  does  not  a-Kect  an  action  to  enforce  the  payment 
of  a  bill,  note,  or  other  evidence  of  debt  issued  by  a  moneyed  cor- 
poration, or  issued  or  put  in  circulation  as  money. 

Co.   Proc,  I  108. 

§304.  [Am'd,  1877,  1897.]  Action  aarainst  directors,  etc 
of  bank*. 

This  chapter  does  not  affect  an  action  against  a  director  or 
stockholder  of  a  moneyed  corporation,  or  banking  association,  to 
recover  a  penalty  or  forfeiture  imposed,  or  to  enforce  a  liability 
created  by  the  common  law  or  by  statute;  but  such  an  action 
must  be  brought  within  three  years  after  the  cause  of  action  has 
accrued. 

Co.  Proc,  I  109,  am*d;  L.  1897,  eta.  281.    In  effect  September  1,  IWT. 
f  396.  AcknoiTledflrment     or     neinr     promise     must     be    Is 

An  acknowledgment  or  promise  contained  in  a  writing,  signed 
by  the  party  to  be  charged  thereby,  is  the  only  competent  evi- 
dence of  a  new  or  continuing  contract,  ^vhereby  to  take  a  case 
out  of  the  operation  of  this  title.  But  this  section  does  not  alter 
the  effect  of  a  payment  of  principal  or  interest. 

Id..  I  110. 

I  396.  ISxceptlons,  as  to  persons  nnder  disabilities. 

If  a  person,  entitled  to  maintain  an  action  specified  in  this  title, 
except  for  a  penalty  or  forfeiture,  or  against  a  sheriff  or  other 
officer  for  an  escape,  is,  at  the  time  when  the  cause  of  action 
accrues,  either: 

1.  Within  the  age  of  twenty-one  years;  or, 

2.  Insane;  or, 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution  upon  con- 
viction of  a  criminal  offence,  for  a  term  less  than  for  life; 

The  time  of  such  a  disability  is  not  a  part  of  the  time  limited 
in  this  title  for  commencing  the  action:  except  that  the  time  so 
limited  cannot  be  extended  more  than  five  years  by  any  such  dis- 
ability, except  infancy;  or  in  any  case,  more  than  one  year  after 
the  disability  ceases. 

Id.,  §  101. 

§  397.  Defence  or  connterclalm. 

A  cause  of  action,  upon  which  an  action  cannot  be  maintained, 
as  prescribed  in  this  title,  cannot  be  effectually  interposed  as  a 
defence  or  counterclaim. 

70 
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General  provisioii*. 

••c  898.  When  action  deemed  to  be  commenced. 

390.  Attempt  to  commeDce  action  In  a  court  of  record. 

400.  Id.;  in  a  coart  not  of  record. 

401.  Exception,   when  defendant   is  without  the  State. 

402.  Id.;  when  a  penon  entitled,  etc.,  dies  before  limitation  expires. 

403.  Id.:  when  a  person  liable,   etc..   dies  within  the  State. 

404.  In  suits  by  aliens,  time  of  disability  In  case  of  war  to  be  dednctedi 
406.  ProTlalon   where  Judgment  has  been   reversed. 

406.  Stay  by  injunction,   etc.,    to  be  deducted. 

407.  Certain  actlona  by  a  principal,  for  mlaconduct  of  an  agent,  etc. 
406.  Disability  mnrt  exist  when  right  accrues. 

409.  If  sereral  disabilities,   no  llmiutlon  until  all  removed. 

410.  Prorislun  when  tbe  action  cannot  be  maintained  without  a  demand. 

411.  ProTlsion  in  case  of  submission  to  arbitration. 

412.  ProTtslon  when  action  is  discontinued,  etc.,  after  answer. 

413.  How  objection   talcen,   under  this  chapter. 

414.  Cases  to  which  this  chapter   applies. 

415.  Mode  of  computing  periods  of  limitation. 

}  39S.     [4.ii*'d,    1877.}      IVhen   action    deemed   to   be   com- 


An  action  is  commenced  against  a  defendant,  within  the 
meaning  of  any  provision  of  this  act,  which  lipiits  the  time  for 
commencinK  an  action,  when  the  .summons  is  served  on  him;  or 
on  a  co-defendant  who  is  a  joint  contractor,  or  otherwise  united 
in  interest   with  him. 

Co.   Proe.,   f  09,    am'd. 

9  3d0.    Attempt  to  comitience  notion  in  m  conrt  of  record. 

An  attempt  to  commenco  an  action,  in  a  conrt  of  record,  is 
equivalent  to  the  comroencoment  thereof  against  each  defendant, 
withjn  the  meaning  of  each  provision  of  this  act,  whiv.'h  limira 
the  time  for  commencing  an  action,  when  the  summons  ist 
delivered,  with  the  intent  that  it  shall  be  actually  served,  to 
the  sheriff,  or,  where  the  sheriff  is  a  party,  to  a  coroner  of  the 
county,  in  which  that  defendant,  or  one  of  two  or  more  co- 
defendauts.  who  are  joint  contractors,  or  otherwise  united  in 
interest  with  him,  resides  or  last  resided;  or,  if  the  defendant 
is  a  corporation,  to  a  like  officer  of  the  county,  in  which  it  is 
established  by  law,  or  wherein  its  general  business  is  or  was 
last  transacted,  or  wherein  it  keeps,  or  last  kept,  an  office  for 
the  transaction  of  business.  But  in  order  to  entitle  a  plaintiff 
to  the  benefit  of  this  section,  the  delivery  of  the  summons  to  an 
officer  muKt  be  followed,  withio  sixty  days  after  the  expiration 
of  the  time  limitedf  for  the  actual  commencement  of  the  action. 
by  personal  service  thereof  upon  the  defendant  sought  to  bo 
charged,  or  by  the  first  publication  of  the  summons,  as  against 
that  defendant,  pursuant  to  an  order  for  service  upon  him  in 
that  manner. 
Id.,  part  of  §  99,  am'd. 

I  400.    Id.s  In  a  conrt  not  of  record. 

The  last  section,  excluding  the  provision  requiring  a  publica- 
tion or  aervice  of  the  summons  within  sixty  days,  applies  to 
an  attempt  to  commence  an  action,  in  a  court  not  of  record, 
where  the  summons  is  delivered  to  an  officer  authorized  to  serve 
the  same,  within  the  city  or  town,  wherein  the  person  resides 
or  the  corporation  is  located,  as  specified  in  that  section;  pro- 
Tided  that  actual  service  thereof  is  made  with  due  diligence. 

7X. 
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•I  401.  [Am'd,  1888,  189^]  p^c^^ytlon,  wlhen  defemamnt  la 
^Flthoat  the  State. 

If.  when  the  cause  ol  aotion  iiccrnes  tsainst  a  person,  he  u 
without  the  State,  the  action  may  be  conimencea  within  the 
time  limited  therefor,  after  his  return  into  the  State.  If,  aftn 
a  cause  of  action  has  accrued  against  a  person,  he  4^pil'rt«  ^rom 
the  State,  and  rema|n$  continuously  absent  therefrom  for  the 
space  of  one  year  or  more,  or  if,  without  the  knowledgre  of  the 
person  entitled  to  maintain  the  action,  he  resides  within  the  State 
under  a  false  name,  the  time  of  his  absence  or  of  such  residence 
within  the  State  under  such  false  uame  |«  not  a  PATt  of  the 
time,  limited  for  the  commencement  of  the  action.  Bqt  this 
section  does  not  apply,  while  a  designation,  made  |18  prescribed 
in  section  four  hundred  and  thirty,  or  in  subdivision  second  of 
section  four  hundred  and  thirty-two,  of  this  act,  remains  in  force. 

Co.  Proc.«  I  100,  aa'di  L.  1888.  ch.  408;  L.  1880,  ch.  666.    Ift  eifect  Qepi. 

1,  1886.    Bee  ante,  f  380. 

(  402.  Id.}  "VFlien  a  person  entitled,  ete.,  dies  before  linn 
Itntlpn   expires. 

If  a  person,  entitled  to  maintain  an  action,  dies  before  tbs 
expiration  of  the  time  limited  for  the  cominencement  thefieof, 
and  the  cause  of  action  survives,  an  action  may  be  oommenoed 
by  his  representative,  after  the  expiration  of  that  time,  and 
within  one  year  after  his  death. 

Id.,   I  102,  am'd. 

I  403.  [Am'd,  1801,  1896.]  Id.}  when  s  f*er«on  Ila1»l«,  dies 
witliln  the  State. 

The  term  of  eighteen  months  after  the  death,  withii^  t|iia  state, 
of  a  person  against  whom  a  cause  of  actiop  exists,  or  of  s 
person  who  shall  have  died  within  sixty  days  after  an  atteqi|i| 
shall  have  bcfn  made  to  commence  an  action  against  him  pur- 
suant to  the  provisions  of  section  three  hundred  and  ninety-pine 
of  this  act,  is  not  d  part  of  the  time  limited  for  the  commeiioe- 
ment  of  an  action  against  his  executor  or  adminlstri^tor.  It 
letters  testamentary  or  letters  of  administration  upon  his  estate 
are  not  issued,  witnlp  this  state,  at  least  six  nionths  before  the 
expiration  of  the  time  tu  bring  the  action,  as  extended  by  tht 
foregoing  provision  of  this  section,  the  terpi  of  one  year  after 
such  letters  arc  issued  is  not  a  part  of  the  time  limited  for  the 
commencement  of  such  an  action.  The  time  during  which  as 
action  is  pending  iu  a  court  of  record  between  a  person  or  per- 
sons and  an  executor  or  administrator,  wherein  the  person  or 
persons  claim  to  recover  from  the  executor  or  administrator  any 
money  or  other  property  claimed  by  said  executor  or  admin- 
istrator to  belong  to  the  estate  of  the  decedent,  or  is  embraced 
in  the  inventory  of  the  assets  of  said  decedent's  estate,  is  pot  a 
part  of  the  time  limited  for  the  commencement  of  an  actiom 
against  an  executor  or  administrator,  for  a  claim  against  i^ 
estate  of  the  decedent  until  the  final  determination  of  the  action 
brought  to  recover  said  or  other  property  olainied  by  said 
tor  or  administrator  to  belong  to  said  decedept  s  efitatei 

i.   Where   the   claim   against    the   estate  of  the  oecedept 
liquidated  by   the   recovery   of  a   judgment  thereon   agalnat 
executor  or  administrator  in  an  action  in  a  conrt  of  record 
under  section  twenty-seven  hundred  and  eighteen  of  thii  code^ 
after  trial  on  the  merits. 

■  — - ■ — - —  '«  »   '*i»i 
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2.  Where  a  ietratee  brings  an  action,  or  institntefl  a  proceeding. 
Against  an  executor  or  administrator  with  the  will  annexed,  to 
enforce  the   payment  of  a  legacy. 

L.  1891.  cb.  70;  L.  1896.  ch.  897.    In  effect  Maj  26,  1896. 

f  404.  lA  suit*  by  aliens,  time  of  disability  in  ease  of 
^var   to  be  deducted. 

Where  a  person  is  disabled  to  sue  in  the  courts  of  the  State, 
by  reason  of  either  party  being  an  alien  subject  or  citizen  of  a 
country,  at  war  with  the  United  States,  the  time  of  the  continu- 
ance of  the  disability  is  not  a  part  of  the  time  limited  for  the 
.<9ouioi(*ncement  of  the  action. 
Co.  Pioc.,  8  108,  am'd. 

§  40S.    Provision  -vrbere  Jn«lfnnent  bas  been  reversed. 

If  an  action  is  commenced  within  the  time  limited  therefor, 
and  a  judgment  therein  is  reversed  on  appeal,  without  awarding 
a  new  trial,  or  the  action  is  terminated  in  any  other  manner 
than  by  a  voluntary  discontinuance,  a  dismissal  of  the  complaint 
for  neglect  to  prosecute  the  action,  or  a  final  judgment  upon 
the  merits;  the  plaintifiF,  or,  if  he  dies,  and  the  cause  of  action 
survives,  his  representative,  may  commence  a  new  action  for 
the  same  cause,  after  the  expiration  of  the  time  so  limited,  and 
v^-ithiu  one  year  after  such  a  reversal  or  termination. 

Id.,    f   104. 

f  406.    Stay  by  injnnetioa,  etc.,  to  be  deducted. 

Where  the  commencement  of  an  action  has  been  stayed  by 
injunction,  or  other  order  of  a  court  or  judge,  or  by  statutory 
prohibition,  the  time  of  the  continuance  of  the  stay  is  not  a 
part  of  the  time,  limited  for  the  commencement  of  the  action. 

Id.,  f  lOS,  sin*d.     See  |  1923. 

f  407.  Certain  actions  by  a  principal,  for  misconduct 
9t  aA  arenty  etc. 

WHiere  an  injury  results  from  the  act  or  omission  of  a  deputy 
or  agent,  the  time,  within  which  an  action  to  recover  damages 
by  reason  thereof,  must  be  comnjenced  by  the  principal,  against 
tho  deputy  or  agent,  must  be  computed  from  the  time,  when  a 
judgment  against  the  principal,  for  the  act  or  omission,  is  first 
recovered  by  the  aggrieved  person;  and  a  subsequent  reversal 
or  setting  aside  of  the  judgment  does  not  extend  the  time. 


^  40S.    Disability  imuait  exist  ivbcn  rlsrbt  accrues* 

A  person  cannot  avail  himself  of  a  disability,  unless  it  existed 
wben  his  right  of  action  or  of  entry  accrued. 
Co.  PMC.,  I  106,  sm'd. 

8    4O0.     If   several    disabilities,    no    limitation    until    all 


Where  two  or  more  disabilities  co-exist,  when  the  right  of 
action  or  of  entry  accrues,  the  limitation  does  not  attach,  untH 
an  are  removed. 

Id.,   I   107.   am*d. 

f  41A.  Provision  -vrben  tbe  action  cannot  be  maintained, 
vrftbont  a  dentand. 

Where  n  right  exists,  but  a  demand  is  necessary  to  entitle  a 
penvm  to  nmintnin  an  action,  the  time,  within  which  the  nction 
most  bo  <H>mmenced,  must  be  computed  from  the  time,  when  the 

12  <<» 
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i^ht   to   make  the  demand  is  complete;  except  in   one  of  th<? 
'illuwiJiK  cabes: 

1.  AVhorc  the  right  {i^rows  oat  of  the  receipt  or  detention  of 
money  or  piopertj',  by  an  agent,  trustee,  attorney,  or  other  pt^ 
sou  uctiu^  in  u  fiduciary  capacity,  the  time  must  be  computt^l 
from  the  tim<^,  when  the  person,  naring  the  right  to  make  the 
demand,  lias  actual  l^uowledge  of  the  facts,  upon  which  that 
right  depends. 

2.  ^Vhere  there  was  a  deposit  of  money,  not  to  be  repaid  nt 
a  fixed  time,  but  only  upon  a  special  demand,  or  a  delivery  of 
personal  property,  not  to  be  returned,  specincally  or  in  kind, 
at  a  fixed  time  or  upon  a  fixed  contingency,  the  time  must  be 
computed  from  the  demand. 

1411.  ProTi«ion  fla  omie  of  siabmlMitoii  to  arbltratlom. 

Where  the  persons,  who  might  be  adverse  parties  in  an  actioa 
have  entered  into  a  written  agreement  to  submit  to  arbitration, 
or  to  refer  the  cause  of  action,  or  a  controversy  in  which  it 
might  be  available,  or  have  entered  into  a  written  snbmission 
thereof  to  arbitrators;  and  before  an  award,  or  other  determina- 
tion thereupon,  the  agreement  or  submission  is  revoked,  so  as 
to  render  it  ineffectual,  by  the  death  of  either  party  thereto,  or 
by  the  act  of  tLe  person  against  whom  the  action  might  harf 
been  brought;  or  t^e  execution  thereof,  or  the  renjedy  upon  an 
award  or  other  determination  thereunder,  is  stayed  by  injnnc 
tion.  or  other  order  procured  by  him  from  a  competent  court  or 
jndeer  the  time  which  has  elapsed,  between-  the  entering  into 
the  written  submission  or  agi*eement,  and  the  revocation  thereof 
or  the  expiration  of  the  stay,  is  not  a  part  of  the  time,  limiti^ 
for  the  commencement  of  the  action. 

S    412.     Provinlom    vrlken    acttom    In    41«eoattna«d,    etc^ 
after  nnw%ver. 

Where  n  defendant  in  an  action  has  interpobf*d  an  answer,  in 
support  of  which  he  would  be  entltli'd  to  riOy.  jit  the  trial,  upon 
a  defence  or  counterclaim  theu  existing  iu  his  favor,  the 
remedy  upon  which  at  the  time  of  the  commencement  of  ibe 
action,  was  not  barred  hy  tlie  provisions  of  this  chapter;  aud 
the  complaint  is  dismissed,  or  the  action  is  discontinued,  or 
abates  in  consequence  of  the  plalntifTs  death;  the  time  which 
Intervened,  ^»etwo'en  tlio  commencement  and  the  termination 
of  the  action,  is  not  a  part  of  the  time,  limited  for  the  comm?nc<»- 
ment  of  an  action  by  the  defendant,  to  reccver  for  the  caaso 
of  action  so  interposed  as  a  defence,  or  to  interpose  the  same 
defence  in  another  action  wrought  by  the  same  plain tlfit,  or  a 
person  deriving  title  from  or  under  him. 

i   413.     How    objection    taken,   nnder   tltla   ebapter. 

The  objection,  that  the  action  was  not  commenced  within  the 
time  limited,  can  be  taken  only  by  answer.  The  correapondiui; 
objection  to  a  defence  or  counterclaim  can  be  taken  only  by 
reply;  except  where  a  reply  is  not  required,  in  order  to  enable 
the  plaintiff  to  raise  an  issue  of  fact,  upon  an  allegatioa  con- 
tained'in  the  answer. 

Go.  Proc,  i»art  of  %  74. 

§  414.    Cases  to  vrblcb  tbis  cbanter  appltos. 

The  provisions  of  this  chapter  apply,  and  constitute  the  only 
rules  of  limitation  applicable,  to  a  civil  action  or  special  pfo* 
eeoding,  except  in  one  of  the  following  cases: 
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1.  A  case,  where  a  different  limitation  is  specially  prescribed 
bjr  law,  or  n  shorter  limitation  is  prescribed  by  the  written 
contract  of  the  parties, 

*J.  A  cause  of  action  or  a  defence  which  accrued  before  the 
first  day  of  July,  1848.  The  statutes  then  in  force  goverui  with 
respect  to  such  a  cause  of  action  or  defence. 

3.  A  case,  not  included  ■  in  the  last  subdivision,  in  which  n 
person  is  entitled,  when  this  act  takes  effect,  to  commence  an 
action,  or  to  institute  a  special  proceeding,  or  to  take  nny  pro- 
ceeding therein,  or  to  pursue  a  remedy  upon  a  judgment,  where 
he  commences,  institutes,  or  otherwise  resorts  to  the  samo, 
before  the  expiration  of  two  years  after  this  act  takes  effei*!; 
in  either  of  which  cases,  the  provisions  of  law  applicable  thereto, 
immediately  before  this  act  takes  effect,  continue  to  be  so  appli- 
cable, notwithstanding  the  repeal  thereof. 

4.  A  case,  where  the  time  to  commence  an  action  has  expired, 
when  this  act  takes  effect. 

The  word,  "action",  contained  In  this  chapter,  is  to  be  con- 
strued, when  it  is  necessary  so  to  do,  as  including  a  special  pro- 
ceeding, or  any  proceeding  therein,  or  in  an  action. 

I  416.  Mode  of  coxupntlnv  periods  of  llmttattoii. 

The  periods  of  limitation,  prescribed  by  this  chapter,  except 
as  otherwise  specially  prescribed  therein,  must  be  compute*] 
from  the  time  of  the  accruing  of  tho  right  to  relief  by  action, 
special  proceedinjr,  defence,  or  otherwise,  as  the  case  requires, 
to  the  time  when  the  claim  to  that  relief  is  actually  interposc<l 
by  the  party,  as  a  plaintiff  or  a  defendant,  in  the  particular 
action  or  special  proceeding. 
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CHAPTER  V. 
Commencement  of  and  Parties  to  an  Action. 

VITLK   I.~€oHHeneera«Mt  of  bm  Aetltn* 
TITLI  It.  -  Parttei  to  am  loUom. 

TITLE  I. 

Oommencement  of  An  Action. 

Artlde  1.  The  ■ummoDfl  and  accomptnylDf  papera;  peraonal  lerTlm  tbMrt; 
appearance   of    the  defendant. 
2.  Subatltutea  for  personal  aervlca  In 


ARTICLB  FIRST. 


The  mimmoaa  and  accompanying  papers;  personal  service  ikerssli 

appearance  of  the  defendant. 


1k<  416.  Action  to  be  commenced  by  sammona;  time  WlMB  enut  aofOlM 
jurisdiction. 

417.  Reqnlsites  of  aammona. 

418.  Form  of  summons. 
410.  Service  of  copy  complaint  or  notice  with  anmmona;  conacqoeaf  *  *' 

failure. 

420.  Cases  where  such  service  must  be  made. 

421.  ^pearance    of   defendant. 

422.  when  defendant  must  answer  before  time  to  appear  ezplrai. 

428.  Notice  of  no  personal  claim;  effect  of  service  thereof. 

424.  Effect  of  voluntary  appearance. 

425.  Summons;    when   and  by   whom  served.    Sheriff's  duty. 
420.  How  personal  service  of  snmmon«  made  upon  a  natural  person. 
427,  428.  Id.;  in  certain  cases  of  infi^ncy,  or  lunacy,  etc.,  not  Jndldalli 

declared. 

429.  Id.;   when  delivery  of  copy  to.  lunatic  dispensed  with. 

480.  Designation,  by  a  resident,  of  a  person  upon  whom  to  serve  a  bob* 

mons  during  his  abseuce;  effect  and  revocation  thereof.  ' 

481.  How  personal  service  of  snmmons  made  upon  a  domestic  corporatloa. 
432.  Id.;   upon   a   foreign   corporation. 

488.  Service  of  process,   etc..  to  commence  a  special  proceedloc. 
484.  Proof  of  service  of  anumons,  etc.;  how  made. 

I  410.  .Action  to  be  commenced  by  aammonai  tlnte  'vrhea 
•onrt    acqnlrea    JnriiMllctlon. 

A  civil  notion  is  commenced  by  the  service  of  a  sammoitf 
But  from  the  time  of  the  frranting  of  a  provisional  remedy,  the 
court  acquires  juTisdietion,  and  has  control  of  all  the  subsequent 
proceediuKs.  Nevertheless,  jurisdiction  thus  acquired  is  condi 
tional,  and  liable  to  be  divested,  in  a  case  where  the  jurlsdictioi 
of  the  court  is  made  dependent,  by  a  special  provision  of  laii< 
upon  some  act,  to  be  done  after  the  granting  of  the  provision^ 
remedy. 

Co.  Proc.,  part  of  i  127,  and  id.,  |  189. 

S  ^17.  [Am'd,  1879.]     Reqnlalteii  of  anmmoiia. 

Th<?  summons  must  contain  the  title  of  the  action,  specifjrinr 
the  court  in  which  the  action  is  brought,  the  names  of  the  par 
ties  to  the  action,  and,  if  it  is  brought  in  the  supreme  coart,  the 
name  of  the  county  in  wh^'ch  the  plaintiff  desires  the  trial;  and 
It  must  i>e  sul»8oribed  by  the  plaintifTs  attorney;  who  must  add 
to  his  signature  his  office  address,  specifying  a  place  within  tha 
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Gtate  where  there  is  a  post-office.     If  iu  a  city,  ^^  must  add  the 
street,  and  the  street  number,  if  any,  or  other  suitable  designa- 
tion of  the  particular  locality. 
Go.  Proc.,    I    128,    remodelled.    See   ante,    |   5C. 

S  418.    [Au&*dy  1877.]       Form  of  snniiiiona. 

The  summons,  exclusive  of  the  title  of  the  action  and  the  suIh 
scription,  must  be  sulMtantially  in  the  following  form,  tho  blanks 
being  properly  filled: 

**To  the  above  named  defendant:  You  are  hereby  summoned 
to  answer  the  complaint  in  this  action,  and  to  serve  a  copy  of 
your  anf wer  on  th<»  plaintifiTs  attorney  within  twenty  days  after 
the  service  of  this  summons,  exclusive  of  the  day  of  service: 
and  in  case  of  your  failure  to  appear  or  answer,  judgment  will 
be  taken  against  you  by  default,  for  the  relief  demanded  in 
the  complaint.     Dated  ." 

The  summons  is  deemed  the  mandate  of  the  court. 

See  Co.  Proc..  {  12b. 

I  41&.  [Aiu'df  1870.]  Serrloe  of  copy'  complaint  or  notice 
wltli  annimonai  conaean^noe  of  fnllnre. 

A  copy  of  the  complaint  may  be  served  with  the  summons. 
If  a  copy  of  the  complaint  is  not  served  with  the  summons,  the 
plaintiff  cannot  take  judgment  by  default,  without  application  to 
the  court,  unless  either  the  defendant  appears,  or  by  a  notice 
is  served  with  the  sammoDS,  stating  the  sum  of  money  for  which 
judgment  will  be  taken,  and  the  case  is  one  embraced  in  the 
next  section. 

Id.   See  post,   I  1212.  and  S8  422.  479. 

I  420.  [Aan*d,  1877.]  Cases  ^rbere  aneli  service  mnst  be 
made. 

Judgment  may  be  taken  without  application  to  the  court,  where 
the  complaiut  sets  forth  one  or  more  causes  of  action,  each  con<> 
listing  of  the  breach  of  an  express  contract  to  pay,  absolutely 
or  upon  a  contingency,  a  sum  or  sums  of  money,  fixed  by  the 
terms  of  the  contract,  or  caiKible  of  beinjr  ascertained  thc^refroui, 
by  computation  only;  or  an  express  or  implied  contract  to  pay 
mouthy  received  or  disbursetl,  or  the  value  of  property  doliverml, 
or  of  services  rendered  by,  to,  or  for  the  use  of,  the  defendant 
or  a  third  person;  and  thereupon  demands  judgment  for  a  sum 
of  money  only.  This  section  includes  a  case,  where  the  breach 
of  the  contract,  set  forth  in  the  complaint,  is  only  partial;  or 
where  the  complaiut  shows  that  the  amount  of  the  pluintifTs 
demand  has  been  reduced  by  payment,  counterclaim,  or  other 
credit. 

U.   See  poet,   f  1212. 

I  421.    App«>-arance  of  defendant. 

The  defendant's  appearance  must  bo  made  by  serving  upon 
the  plaintifTs  attorney,  within  twenty  days  after  service  of  the 
fumnions.  exclusive  of  the  dny  of  service,  a  notice  of  appearance, 
era  copy  of  a  demurrer  or  of  nn  rnswor.  A  notice  or  pleading, 
•o  served,  munt  be  snbscrib<d  by  the  dofondnnt's  attorney,  who 
must  ndd  to  his  Giguainre  his  office  address,  with'  the  particulars 
ppp«»rihod  in  portion  417  of  this  act,  coD'^erning  the  offict?  address 
of  the  plaintiff^s  iittorney, 

•^  RaW  M 
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I  422.   [Am*d,  1877.]    When  defendaiit  must  answer  befort 
time  to  appear  expires. 

A  defendant  upon  whom  the  plaintiff  has  served,  with  Uie 
summons,  a  copy  of  the  complaint,  must  serve  a  copy  of  his 
demurrer  or  answer  upon  the  plaintifiTs  attorney,  before  the 
expiration  of  the  time,  within  which  the  summons  requires  hiio 
to  answer.  If  a  copy  of  the  complaint  is  not  so  served,  u  notice 
of  appearance  entitles  him  only  to  notice  of  the  subsequent  pn>- 
ceedinjTs,  unless  within  the  same  time  he  demands  tne  serrice 
of  a  copy  of  the  complaint  as  prescribed  in  section  four  hundred 
and  seventy-nine  of  this  act. 
See  Och  Proe.,  H  laO  and  14S.      See  H  418,  479. 

f  428.  [Ant'd,  1877.]  Notice  of  no  personal  claim}  offeet 
of   service   thereof. 

Where  a  personal  claim  is  not  made  against  a  defendant,  t 
notice,  subscribed  by  the  plain tifTs  attorney,  settinic  forth  the 
general  object  of  the  action,  a  brief  description  of  the  property 
affected  by  it,  if  it  affects  specific  real  or  personal  property, 
and  that  a  personal  claim  is  not  made  agamst  him,  may  be 
6er>*ed  with  tne  summons.  If  the  defendant  so  served^  tmreasoB- 
ably  defends  the  action,  costs  may  be  awarded  against  him. 

Id.,  i  181. 

S   124.    ESIIeet  of  voluntary  appearamce. 

A  voluntary  general  appearance  of  the  defendant  is  equivalent 
to  personal  service  or  the  summons  upon  him. 
14.,  part  of  I  180. 

I  485.  Sainmonsi  vrhen  and  by  ^vhont  served.  Siieriiri 
dnty. 

The  summons  may  be  served  by  any  person,  other  than  a  party 
to  the  action,  except  where  it  is  otherwise  specially  prescribed  \^ 
law.  The  plaintiff^s  attorney  may,  by  an  indorsement  on  the 
summons,  fix  a  time  within  which  the  service  thereof 
must  be  made:  in  that  case,  the  service  cannot  be  made  after- 
wards. Where  a  summons  is  delivered  for  service  to  the  sheriff 
of  the  county,  wherein  the  defendant  is  found,  the  sheriff  mntX 
serve  it,  ana  return  It.  with  proof  of  service,  to  the  plaintiff*! 
attorney,  with  reasonable  diligence. 

Id.,  I  138,  am'd.     See  i  1886. 

i  426.   lAm*d,  1879,  1913.1    How  personal  service  «t  snsf 
mons  made  upon  a  natural  person. 

Personal  Rervioe  of  the  (summons  upon  a  defendant,  being  a 
natural  person,  muht  be  made  by  delivering  a  copy  thereof, 
within  tlie  State,  as  follows: 

1.  If  the  defendant  is  an  infant,  under  the  age  of  fourteen 
years,  to  his  father,  mother  or  guardian;  or,  if  there  is  none 
w^ithin  the  state,  to  the  person  having  the  care  and  control  of 
him,  or  with  w^hom  he  resides,  or  in  whose  service  he  is  em- 
ployed. If  the  defendant  is  an  infant  over  the  age  of  fourteen 
years,  to  the  infant  in  person,  and  also  to  his  father,  mother 
or  guardian;  or,  if  there  is  none  within  the  state,  to  the  person 
having  the  care  and  control  of  him,  or  with  whom  he  resides,  or 
in  whose  service  he  is  employed.  Where  the  defendant  is  an 
infant  under  the  age  of  fourteen  years,  the  court  shall,  in  the 
defendant's  interest,  make  an  order,  requiring  a  copy  of  the 
summons  to  be  also  delivered,  in  behalf  of  tht>  defendant,  to  a 
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person  desii^ated  in  the  order,  aud  that  service  of  the  summons 
■hall  not  be  deemed  eonipleto  until  it  is  so  delivered.  Where  the 
defendant  is  an  infant  over  the  age  of  lonrteen  years  a  similar 
order  may  be  made  by  the  court  in  its  discretion,  with  or  without 
application  therefor. 
S«ba.  am'd  bj  L.  1013.  cb.  27D.     lu  erect  S.pl.   1.  1913. 

2.  If  the  defendant  is  a  person  judicially  declared  to  be  incom- 
petent to  manage  his  affairs,  in  conseqneiice  of  lunacy,  idiocy, 
or  habitnal  drnnkenness,  and  for  whom  a  committee  has 
been  appointed,  to  tlie  committee,  and  also  to  the  defendant  iu 
person. 

3.  If  the  action  is  against  a  sheriff,  for  a  cause  specified  in 
section  one  hundred  aud  fifty-eight  of  tiiis  act,  by  delivering  it 
to  the  defendant  in  person,  or  to  his  uudcr'sncriff  in  porsoUf  or 
at  the  offlce  of  the  sheriff  during  the  hours  when  it  is  required 
by  kiw  to  be  kept  open,  to  a  deputy-sheriff  or  a  clerk  iu  the 
employment  of  the  sheriff,  or  other  |)ersou  in  charge  of  the  offlce. 

4.  In  any  other  case,  to  the  defendant  iu  person. 

Qk  Pioe.,  I  184,  sabd.  2,  3,  aoA  4.    Sm  ||  427-9,   1755,  post.        Am'd  by  L. 

I  427.  [Am*d,  lOlS.]  Id.|  In  eertafln  caaea  of  Infuncy,  ov 
l«B«cy»  etc.y  not  jadlclolljr  deelaretf. 

If  the  court  has,  in  its  opinion,  reasonable  ground  to  believe, 
that  the  defendant,  by  reason  of  habitual  drunkenness,  or  foi* 
any  other  cause,  is  mentally  incapable  adoquaiely  to  protect  his 
rights,  although  not  judicially  declared  to  be  incompetent  t^ 
manage  his  affairs^  the  court  may,  in  its  discretion,  with  or 
without  an  application  therefor,  and,  in  the  defendant's  interest, 
make  an  order,  requiring  a  copy  of  the  summons  to  be  also 
delivered,  In  behalf  of  the  defendant,  to  a  person  designated  in 
the  order,  and  that  service  of  the  summons  shall  not  be  deemed 
complete,  until  It  is  so  delivered. 

Am'd  L.  1913,  cb.  270.     In  effect  Sept.  1,  1013. 

9  438.  Tlie  sMme. 

In  a  case  specified  in  subdivision  first  or  second  of  section  a 

four  hundred  and  twenty-six  of  this  act,   where  the  court  has,  f 

in  its  opinion,  reasonable  ground  to  believe  that  the  interest  of 
the  person,  other  than  the  defendant,  to  whom  a  copy  of  li;c  ^ 

summons  has  been  delivered,  is  adverse  to  that  of  the  defendant, 
or  that,  for  any  reason,  he  is  not  a  fit  person  to  protect  the 
rights  of  the  defendant,  it  may  likewise  make  an  order,  as  pre- 
scribed in  the  last  section.  In  a  case  specified  in  subdivision 
second,  the  court  may,  as  a  part  of  the  same  order,  or  by  a 
separate  order,  made  in  like  manner  and  upon  like  ground,  at 
any  stage  of  the  action,  appoint  a  special  guardian  ad  litem 
tu  condact  the  defence  for  the  incompetent  defendant,  to  the 
exclnsiou  of  the  committee,  and  with  the  same  powers,  and 
subjeet  to  the  same  liabilities,  as  a  committee  of  the  property. 

i  420.  Id.  I  vrben   delivery   of  copy  to   lunatlo   dispensed 

Where  the  defendant  has  been  judicially  declared  to  be  incom- 
petent to  manage  his  affairs,  in  consequence  of  lunacy,  and  it 
appenre  satisfactorily  to  the  court,  by  affidavit,  that  the  delivery 
of  a  r-npy  of  the  summons  to  him,  in  person,  will  tend  to  aggrn- 
Ttie  h.i  O.ifjyrder,  or  to  lessei:  the  probability  of  his  recovci'y, 

TO 
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the  court  may  make  an  order,  dispensing  with  such  deUyery. 
in  that  case  a  delivery  of  a  copy  of  the  summons,  to  a  com- 
mittee duly  appointed  for  him,  is  sufficient  personal  seryice  upon 
the  defendant. 

I  430.  [Am'd,  1889.1  Devlflrnatloiiy  by  a  revtdemt,  of  a  per- 
son apon  iThotn  to  serve  a  •ammoBM  darlns  bfls  abseaee: 
effect  and  revocation  thereof. 

A  resident  of  the  state,  of  full  age,  may  execute,  under  his 
hand,  and  acknowledge,  in  the  manner  required  by  law  to  entitif 
a  d€*ed  to  be  recorded,  a  written  designation  of  another  resident 
of  the  state,  as  a  person  upon  whom  to  serve  a  summons,  on  any 
process  or  other  paper  for  the  commencement  of  a  civil  special 
proceeding,  in  any  court  or  before  any  officer,  during  the  absence 
trom  the  state  of  New  York  of  the  person  making  the  designa- 
tion;,  and  may  tile  the  same,  with  the  written  consent  of  the 
person  so  designated,  executed  and  acknowledg^^d  in  the  same 
manner,  in  the  office  of  the  clerk  of  the  -county,  where  the  person 
making  the  designation  resides.  The  designation  must  specify 
the  occupation,  or  other  proper  addition,  and  the  residence  of  the 
person  making  it,  and  also  of  the  person  designated:  and  it  re- 
mains in  force  during  the  period  specified  therein,  if  any;  or,  if  iio 
period  is  specified  for  that  purpose,  for  three  years  after  the 
filing  thereof.  But  it  is  revoked  earlier,  by  the  death  or  legal 
incompetency  of  either  of  the  parties  thereto;  or  by  the  filing  of  a 
revocation  thereof,  or  of  the  consent,  executed  and  acknowledged 
in  like  manner.  The  clerk  must  file  and  record  such  a  designa- 
tion, consent,  or  revocation;  and  must  note,  upon  the  record  ol 
the  original  designation,  the  filing  and  recording  of  a  revocation. 
While  the  designation  remains  in  force,  as  prescribed  in  this 
section,  a  summons,  or  any  process  or  other  paper  for  the  com- 
mencement of  a  civil  special  proceeding,  against  the  person  mak- 
ing it,  in  any  court  or  before  any  officer,  may  be  served  upon  the 
person  so  designated,  in  like  manner  and  with  like  efifect,  as  if  it 
were  served  personally  upon  the  person  making  the  designation, 
notwithstanding  the  return  of  the  latter  to  the  state  of  New  York. 

L.  18d8,  ch.  524.     In  effect  Sept.  1,  1899. 

S  431.  HoTv  personal   servipe   of  summons   made    npoii  a 
domestic  corporation. 

Personal  service  of  the  summons  upon  a  defendant,  being  a 
domestic  corporation,  must  be  made  by  delivering  a  copy  thereof, 
within  the  iState,  as  follows: 

1.  If  the  action  is  against  the  mayor,  aldermen,  and  com- 
monalty of  the  city  of  New-York,  to  the  mayor,  comptroller,  or 
counsel  to  the  corporation. 

2.  If  the  action  is  against  any  other  city,  to  the  mayor,  treajs- 
urer,  counsel,  attorney,  or  clerk;  or,  if  the  city  lacks  either  of 
those  officers,  to  the  officer  performing  corresponding  functions, 
under  another  name. 

3.  In  any  other  case,  to  the  president  or  other  head  of  the 
corporation,  the  secretary  or  clerk  to  the  corporation,  the  cashiei, 
the  treasurer,  or  a  director  or  managing  agent. 

i  482.  [Am*d,  1877,  19<Kt,  1009.]  Id.|  npoa  a  forelff«  c«r« 
poration. 

Personal  service  of  the  summons  upon  a  defendant,  being  a 
foreign  corptiration,  must  be  made  by  delivering  a  copy  thereof, 
within  the  stnt's  as  follows: 

SO 
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1.  [Am'dy  1903.]  To  the  president,  vice-president,  treasurer, 
assistant  treasurer,  secretary  or  asMstant  secretary;  or,  if  the 
corporation  lacks  either  of  those  officers,  to  the  officer  performing 
corresponding  functions,  under  another  name. 

2.  [Am'd,  ifNNKj  To  a  person  designated  for  the  purpose  as 
provided  in  section  sixteen  of  the  general  corporation  law. 

3.  If  such  a  designation  is  not  in  force,  or  if  neither  the  person 
designated,  nor  an  officer  specified  in  subdivision  first  of  this 
section,  can  be  found  with  due  diligence,  and  the  corporation  has 
property  within  the  state,  or  the  cause  of  action  arose  tiierein; 
to  the  cashi«»r.  a  director,  or  a  managing  agent  of  the  corpora- 
tion, within  the  state. 

4.  [Added,  1900.]      If  the  person  designated  as  provided   in 

section  sixteen  of  the  general  corporation   law  dies  or  removes 

from  the  place  w^here  the  corporation  has  its  principal  place  of 

business  within  the  state  and   the   corporation   does  not   within 

thirty  days  after  such  death  or  removal  designate  in  like  manner 

another  person   upon   whom    process   against    it    may   be*   MTved 

within   the  state,   process   against   the   corporation   in   an   action 

upon  any  liability  incurred  within  this  state  or  if  the  corporation 

has  property  within  the  state  may  after  such  death,  removal  or 

revocation  and  before  another  designation  is  made  be  served  upon 

the  secretary  of  state. 

Co.  Proc.,  I  1.14.  part  of  rabd.  1,  and  L.  1855.  ch.  270.  if  1-3;  L.  190:), 
ch.  311.  Amd  by  L.  1909.  oh.  65.  Also  partly  rppoflloU  by  L.  1909,  ch.  28. 
S««  CoDMlldated  I^wn.  tit.  General  Corporation  Law.  |  16,  and  Code  Cfv. 
Proc..  f  931a.  See  note  40  of  notes  of  Board  of  Statutory  ConaoUdatlon  at 
end  of  Code. 

I  4Xt,  Serrlce  of  procemi,  efc.t  to  commenpe  a  special 
proceeding. 

The  provisions  of  this  article,  relating  to  the  mode  of  service 
of  a  summons,  apply  likewise  to  the  service  of  any  process  or 
oiher  paper,  whereby  a  special  proceeding  is  commenced  in  a 
conrt.  or  before  an  officer,  except  a  proceeding  to  punish  for 
contempt,  and  except  where  special  provision  for  the  service 
thereof  is  otherwise  made  by  law. 

Se«  L.  1855,  ch.  279,  {  4  (3  Edm.  685).     See  H  425,  2000. 

I  434.  Proof  of  service  of  nummonii,  etc*;  ho'vr  made. 

Proof  of  service,  as  prescribed  in  this  article,  must  be  made 
by  aflSdavit,  except  as  follows: 

If  the  service  was  made  by  the  sheriff,  it  may  be  proved  by 
his  certificate  thereof. 

2.  If  the  defendant  served  is  an  adult,  who  has  not  been  judi- 
cially declared  to  be  incompetent  to  manage  his  aiTairs,  the 
service  may  lie  proved  by  a  written  admission,  signed  by  him, 
and  either  acknowledged  by  him,  and  certified  in  like  manner 
as  a  deed  to  be  recorded  in  the  county,  or  accompanied  with 
the  affidavit  of  a  person,  other  than  the  plaintiff,  showing  that 
the  signature  is  genuine. 

A  certificate,  admission,  or  affidavit  of  service  of  a  summons, 
mast  state  the  time  and  place  of  service.  A  written  admission 
of  the  service  of  a  summons,  or  of  a  paper  accompanying  the 
same,  imports,  unless  otherwise  expressly  stated  therein,  or 
otherwise  plainly  to  be  inferred  from  its  contents,  that  a  copy 
of  the  paper  was  delivered  to  the  person  signing  the  admission. 

Sobatltote  for  portions  of  Co.  Proc.  S  138.     See  Rule  18. 
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article:  sescond. 

SubBtituies  for  personal  service  in  special  cases. 

Sec.  435.  Order  for  service  of  NummouB  upon  defendant  residing  in  this  State, 
upon  what  proof  to  be  made. 

436.  How  service  must  be  made. 

437.  Pai>ers  to  be  filed ;   proof  of  service. 

438.  Cases   In   which   service  of  summons  by  publication,   etc..   nuf  be 

onlered. 

439.  Papers  upon  which  order  for  publlcatlcm  may  bo  made. 

440.  By  whom  order  may  be  made;  contonts  of  order. 

441.  When   publication  must  be  commenced;   when  service  deemed  de- 

plete. 

442.  Papers  to  be  filed;  notice  to  defendant. 

443.  Id. ;   when  service  is  made  without  the  State. 

444.  Proof  of  service. 

445.  Defendant,   when  allowed  to  defend. 

i  485.  [Am*d,  1880.  1913.1  Order  for  service  of  smniiioai 
upon  defendant  realdlna:  in  thta  State»  npon  ivliat  proof  to 
be  made. 

Where  a  summons  is  ii^sued  in  any  court  of  record,  an  order 
for  the  service  thereof  upon  a  defendant,  whether  a  domestic 
corporation,  other  than  a  municipal  corporation,  a  joint-stock 
or  other  unincorporated  association  or  a  natural  person,  residing 
within  the  state  may  be  made  by  the  couri,  or  a  judge  thereof, 
or  the  county  judge  of  the  county  where  the  action  is  triable 
upon  satisfactory  proof,  by  the  affidavit  of  a  person,  not  a  party 
to  the  action,  or  by  the  return  of  the  sheriff  of  the  county  where 
Ruch  defendant  resides,  or  has  its  principal  office  or  place  of 
business,  that  proper  and  dilij^ent  effort  has  been  made  to  serve 
the  summons  upon  the  defendant  and  that  none  of  the  persoas 
mentioned  in.  subdivision  three  of  section  four  hundred  aod 
thirty-one,  nor  the  president  or  treasurer  of  such  association, 
can  be  found,  or  if  the  defendant  is  a  natural  person,  that  the 
place  of  his  sojourn  cannot  be  ascertained,  or  if  he  is  within  the 
state,  that  he  avoids  service,  so  that  personal  service  cannot  be 
made. 

Part  of  L.  1853,  ch.  511  (4  Edm.  589).  Am*d  L.  1880,  eh.  535;  L.  19M, 
ch.  23U.     lu  eiTect  Sept.  1,  1013.     See  |  038,  post. 


I  430.   [Am'd,  1806,  1013.]    How  serrlce  mumt  be  made. 

The  order  must  direct  that  the  service  of  the  summons  be 
made,  by  leaving  a  copy  thereof,  and  of  the  order,  if  the  de- 
fendant is  a  domestic  corporation  or  joint-stock  or  other  unin- 
corporated association  at  its  principal  office  or  place  of  business', 
or  if  a  natural  person  at  the  residence  of  the  defendant,  with  a 
person  of  proper  age,  If  upon  reasonable  application,  admittance 
can  be  obtained,  and  such  person  found  who  will  receive  it;  or, 
if  admittance  cannot  be  so  obtained,  nor  such  a  person  found, 
by  affixing  the  same  to  the  outer  or  other  door  of  the  defendant's 
said  place  of  business  or  office,  or  of  his  residence,  and  by  de* 
positing:  another  copy  thereof,  properly  enclosed  in  a  post-paid 
wrapper,  addressed  to  the  defendant  at  its  said  principal  office  or 
place  of  business,  or  to  him  at  his  place  of  residence,  in  the  post- 
office  at  the  place  where  he  resides,  or  where  said  office,  place 
of  lousiness  or  residence  is  located,  or  upon  proof  being  made  by 
affidavit  that  no  such  residence  can  be  found,  aervice  of  the 
summons  may  be  made  in  such  manner  as  the  court  may  direct 

PErt  of  I*  1853,  ch.  511.  Am'd  L.  189C,  ch.  5G2;  L.  1913,  ch.  230.  iB 
«arect  Sept.    1,    1913. 
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f  487*  PApera  to  be  ftledi  proof  oC  nervlce. 

The  order,  and  the  papers  upon  which  it  was  granted,  moat 
be  filed,  and  the  service  most  be  made,  within  ten  days  after 
the  order  is  granted;  otherwise  the  order  becomes  inoperative. 
On  filing  an  affidavit,  showing  service  according  to  the  order 
the  summons  is  deemed  served,  and  the  same  proceedings  may 
be  taken  thereupon,  as  if  it  had  been  served  by  publication,  pur- 
i«nant  to  an  order  for  that  purpose,  made  as  prescribed  in  the 
next  section. 

I  438.  [Am'd,  1879,  1884,  1880,  1809,  1918,  1914.]  Gases  in 
vrltlrli    service    of   smiilnons    by    pvbltoaton,    etc.,    may    be 


An  order  directing  the  service  of  a  summons  upon  a  defendant, 
by  publication,  may  be  made  in  either  of  the  following  cases: 

1.  Where  the  defendant  to  be  served  is  a  foreign  corporation; 
or,  is  an  unincorporated  association  consisting  of  seven  or  more^ 
persons,  having  a  president  and  treasurer,  neither  of  whom  is  a 
resident  of  this  state;  or,  being  a  domestic  corporation,  where 
after  diligent  eflfort,  service  cannot  be  made  within  the  state 
upon  the  president  or  other  head  of  the  corporation,  the  secre- 
tary or  clerk  to  the  corporation,  the  cashier,  the  treasurer  or  a 
director  or  managing  agent;  or,  being  a  natural  person,  is  not  a 
resident  of  the  state;  or,  where,  after  diligent  inquiry,  the  de- 
fendant remains  unknown  to  the  plaintiff,  or  the  plaintiff  is 
nnable  to  ascertain  whether  the  defendant  is  or  is  not  a  resident 
of  the  state. 

2.  Where  the  defendant,  being  a  resident  of  the  state,  has  de- 
parted therefrom,  with  intent  to  defraud  his  creditors,  or  to  avoid 
the  service  of  a  summons;  or  keeps  himself  concealed  therein, 
with  like  intent. 

3.  Where  the  defendant,  being  an  adult,  and  a  resident  of  the 
state,  baa  been  continuously  without  the  state  of  New  York 
more  than  six  months  next  before  the  granting  of  the  order, 
and  has  not  made  a  designation  of  a  person,  upon  whom  to 
serve  a  summons  in  his  behalf,  as  prescribed  in  section  four 
hundred  and  thirty  of  this  act;  or  a  designation  so  made  no 
longer  remains  in  force;  or  service  upon  the  person  so  designated 
cannot  be  made  within  the  state,  after  diligent  effort. 

4.  Where  the  complaint  demands  judgment  annulling  a  mar- 
riage, or  for  a  divorce,  or  a  separation. 

5.  Where  the  complaint  demands  judgment,  that  the  defendant 
be  excluded  from  a  vested  or  contingent  interest  in  or  lieu  upon, 
m^ecific  real  or  personal  property  within  the  state;  or  that  such 
an  interest  or  lien  in  favor  of  either  party  be  enforced,  regulated, 
defined,  or  limited;  or  otherwise  affecting  the  title  to  such 
property. 

ft.  Where  the  defendant  is  a  resident  of  the  state  or  a  domestic 
corpr»ration;  and  an  attempt  was  made  to  commence  the  action 
against  the  defendant,  as  required  in  chapter  fourth  of  this  act, 
before  the  expiration  of  the  limitation  applicable  thereto  as  fixed 
In  that  chapter;  and  the  limitation  would  have  expired,  within 
sixty  days  next  preceding  the  application,  if  time  had  not  been 
extended  by  the  attempt  to  commence  the  action. 

7.  Where  the  action  is  against  the  stockholders  of  a  corpora- 
tion, or  joint-stock,  company,  and  is  authorized  by  law  of  the 
state,  and  the  defendant  is  a  stockholder  thereof.     When  a  copy 
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of  the  summons  is  reauired  by  subdiyision  first  or  subdJTisioD 
second  of  section  four  hundred  and  twenty-six  of  this  act,  or  by 
section  four  hundred  and  twenty-nine  of  this  act,  to  be  delivered 
to  a  person  other  than  the  defendant,  an  order,  directing  tbt 
service  of  the  summons  upon  such  person  by  publication*  may  be 
made  as  prescribed  in  this  section,  as  if  such  person  was  tbe 
defendant  in  the  action,  and  upon  a  verified  complaint  and  tkf 
same  proof  with  respect  to  such  person,  as  is  required  in  the  n«it 
succeeding  section  with  respect  to  a  defendant.  And  sections  fonr 
hundred  and  forty  to  four  hundred  and  forty-four  both  inclusiTp. 
apply  to  the  proceedinji^s  in  like  manner  as  if  i«uch  person  was  i 
defendant. 

Substitute  for  Co.  Proc..  |  135.  Am'd  by  L.  1879.  oh.  .^42;  L.  18&4.  ch. 
399;  L.  1899,  ch.  301;  L.  1909,  ch.  492;  L,  1913,  ch.  179;  L.  1914,  ei. 
340,  In  effect  Sept.  1,  1914. 

S  439.  [Am*dy  1879.]  Paper*  upon  ipv^hich  order  for  publi- 
cation may  be  made. 

The  order  must  be  founded  upon  a  verified  complaint,  showio;  i 
a  sufficient  cause  of  action  ajiraiust  the  defendant  to  be  serred.  I 
and  proof  by  aflSdavit  of  the  additional  facts  required  by  the  last 
section;  and  also,  where  the  application  is  made  upon  the  gronnd 
that  the  defendant  is  a  foreign  corporation,  or  not  a  resident  of 
the  State,  or  in  a  case  specified  in  subdivision  fourth,  fifth,  or  sev 
enth  of  the  last  section,  that  the  plaintiff  has  been  or  will  be  un- 
able, w^ith  due  diligence,  to  make  personal  service  of  the  summons. 

See  Co.  Proc.,  {  135. 

I  440.    [Am'dy  1889,  1914.]    By  whom  order  may  be  made; 
contents  of  oraer. 

The  order  may  be  made  by  the  court  or  by  a  jud£re  thereof  or 
the  county  judge  of  the  county  where  the  action  is  triable.  It 
must  direct  that  service  of  the  summons,  upon  the  defendant 
named  or  described  in  the  order,  be  made  by  publication  there^ 
in  two  newspapers,  designated  in  the  order  as  most  likelv  to  gire 
notice  to  the  defendant,  for  a  specified  time,  which  the  judge 
deems  reasonable,  not  less  than  once  a  week  for  six  successiv* 
weeks.  It  must  also  contain,  either  a  direction  that,  on  or  before 
the  day  of  the  first  publication,  the  plaintiff  deposit  in  a  post- 
office,  one  or  more  sets  of  copies  of  the  summons,  complaint  and 
order,  each  contained  in  a  securely  closed  post-paid  wrapper 
directed  to  the  defendant,  at  a  place  specified  in  the  order,  or  i 
statement  that  the  court  or  judge  being  satisfied  by  the  affidavit! 
upon  which  the  order  was  granted,  that  the  plaintiff  cannot,  witl 
reasonable  diligence,  ascertain  a  place  or  places,  where  the  de 
fendant  woi:ld  probably  receive  matter  transmitted  through  tb 
post-office,  dispenses  with  the  deposit  of  any  papers  therein. 

Am'd  by  L.  1889,  ch.  196;  L.  1914,  ch.  346,   in  effect  Sept.  1,   1914. 

9  441.   [Am'd,  1877,  1914.]    IK^ben  publication  moat  be  com 
menced;  v^heh  service   deemed  complete. 

The  first  publication  in  each  newspaper  designated  in  the  orde 
or  personal  service  upon  the  defendant  without  the  State  in  U« 
thereof,   must   be  made  within   three   months  after  the   order^ 
granted.     For  the  purpose  of  reckoning  the  time  within    whk 
the  defendant  must  appear  or  answer,  service  by  publicatioa 
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complete  upon  the  day  of  the  last  publication,  pursuant  to  the 
order. 

Am'd  by  U  1877,  cb.   416,  and  L.  1914,  ch.  346,     In  effect  Sept.  1.  1914. 

I  442.    [Am'd,  1877.]     Papers  to  be  flledf  notice  to  defend- 
mmt. 

Where  service  is  made  by  publication,  the  summons,  complaint, 
and  order,  and  the  papers  upou  which  the  order  was  made, 
must  be  filed  with  the  clerk,  on  or  before  the  day  of  the  first 
publication;  and  a  notice,  subscribed  by  the  plaintiff's  attorney, 
and  directed  only  to  the  defendant  or  defendants  to  be  thus 
served,  substantially  in  the  following  form,  the  blanks  bein^ 
properly  filled  up,  must  be  subjoined  to,  and  published  with  the 
summons: 

See   poet,   H    1541.   1774. 

'*  To  :     The  foregoing  summons  is  served  upon  you, 

by  publication,  pursuant  to  an   order  of  "    (naming 

the  judge   and  his   official   title),    **  dated   the  day 

of  »  18    >  and  filed  with  the  complaint,  in  the 

office  of  the  clerk  of  at  ." 

i  443.  [Am'd,  1877,  iei4«  1916.]     Service  wltbont  state. 

1.  WTiere  service  is  made  without  the  State  under  an  order 
for  publication  of  the  summons,  the  papers  specified  in  the  last 
section  must  be  previously  filed;  and  a  notice  must  be  served  with 
the  summons,  in  all  respects  like  the  notice  required  by  the  last 
section,  except  that  the  words,  **  without  the  State  of  New  York  ", 
most  be  substituted  for  the  words,  **  by  publication  ". 

2.  In  all  oases  when  publication  is  ordered,  personal  service  of 
a  copy  of  the  summons  and  complaint  and  such  notice,  out  of 
the  state,  is  equivalent  to  publication  and  deposit  in  the  post-office. 

3.  In  the  cases  specified  in  subdivision  five  of  section  four 
hundred  and  thirty-eight  the  summons  may  be  served  without  an 
order,  upon  a  defendant  without  the  state  in  the  same  manner  as 
if  such  service  were  made  within  the  state,  except  that  a  copy  of 
the  complaint  shall  be  annexed  to  and  served  with  the  summons. 

4.  Service  without  the  state  is  complete  ten  days  after  proof 
thereof  is  filed. 

5.  When  the  summons  is  served  personally  without  the  state 
the  affidavit  of  service  must  show  that  the  person  making  it  is  a 
resident  or  citizen  of  the  state  of  New  York,  or  a  sheriff,  or 
under  sheriff,  deputy  sheriff,  constable  of  the  county  or  other 
political  subdivision  in  which  the  service  is  made,  or  an  officer 
authorized  by  the  laws  of  this  state  to  take  acknowledgments 
of  deeds  to  be  recorded  in  this  state,  an  attorney  and  counsellor 
at  law  duly  qualified  to  practice  in  the  state  where  such  service 
is  made  or  by  a  United  States  marshal. 

When  such  affidavit  is  made  by  a  resident  or  citizen  of  the 
state  of  New  York,  his  place  of  residence,  and  street  number, 
if  any,  shall  be  stated  therein.  The  affidavit  of  service  maile' 
without  the  state  shall  contain  the  official  designation  of  the 
person  making  it  and  shall  have  annexed  thereto  a  certificate  of 
the  proper  official  showing  that  the  person  before  whom  the 
affidavit  was  sworn  to  was,  at  the  time  of  administering  the 
oath,  qualified  to  act. 

Sobd.  am'd  by  U  1916,    ch.  430,  In  effect  Sept.  1.  1916. 
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G.  A  judgment  shall  be  conclusive  upon  a  defendant  on  whom 
the  Humnions  is  personally  served  without  the  state,  with  respect 
to  the  property  which  is  the  subject  of  the  action,  or  which  is 
attached  therein,  to  the  same  extent  as  if  the  service  npon  hin 
were  made  within  the  state. 

Am'd  by  L.  1877,  ch.  416.  and  U   1914,  ch.  346,  in  effect  Sept   1.  1014. 

i  444.  Proof  of  aenriee. 

Proof  of  the  publication  of  the  summons  and  notice  most  be 
made  by  the  affidavit  of  the  printer  or  publisher,  or  his  foreman 
or  principal  clerk.  Proof  of  deposit  in  the  post-office,  or  of 
delivery,  of  a  paper  reauired  to  be  deposited  or  delivered  by  the 
provisions  of  this  article,  roust  be  made  by  the  affidavit  of  the 
person,  who  deposited  or  delivered  It. 

Go.  Proc.,  I  138,  sobd.  3. 

I  445.    [Am'd,    1877,    1914.]    Defendant    when    aUowed    to 
defend. 

Where  the  summons  !s  served,  pursuant  to  an  order  made 
as  preieicribed  in  this  article,  iu  any  other  manner  than  personally 
without  the  state,  and  the  defendant  so  served  does  not  appear; 
he  or  his  representatives,  on  application  and  sufficient  cause 
shown,  at  an^  time  before  final  judgment,  must  be  allowed  to 
deJend  the  action; and,  except  in  an  action  for  divorce,  or  whewin 
the  contrary  is  expressly  prescribed  by  law,  such  defendant,  or 
his  representatives,  must,  in  like  manner,  upon  jirood  cause  sho^vs, 
and  upon  just  terms,  be  allowed  to  defend,  after  final  judgment, 
at  any  time  within  one  year  after  personal  service  of  written 
notice  thereof;  or,  if  such  a  notice  has  not  been  served,  within 
seven  years  after  the  filing  of  the  judgment-roll.  If  the  defence 
is  successful,  and  the  judgment,  or  any  part  thereof,  has  been 
collected  or  otherwise  enforced,  such  restitution  may  thereupoQ 
be  compelled,  as  the  court  directs;  but  the  title  to  property,  sol<L 
to  a  purchaser  in  good  faith,  pursuant  to  a  direction  contnincd 
in  the  judgment,  or  by  virtue  of  an  execution  iasaed  npon  the 
same,  shall  not  be  affected  therel^y. 

Id.,  part  or  S  135    Soc  |  15S7,  snbcl.  1.     Am'd  by  L.  1877,  ch.  416,  and  U 
1914,  cK  346,  lu  effect  Stpt.    1,    1914. 
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TITLE  n. 
Parties  to  an  action* 

Aatlcto  1.  Parties  geoerally. 

SL  Pftrtiet  MTerally  liable. 

8.  Parties  proeecntlng  and  defendfoff  as  poor  perMMM. 

4.  Infant  plaintiffs  and  defendants. 

▲RTICLB  FIRST. 

Parties  generally, 

■ae.  446.  Who  may  be  Joined  as  plaintiffs. 
447.  Id.;  as  defendants. 
44a.  Parties  united  In  Interest,  when  to  be  Joined;  when  one  or  i&ore 

may  sue  or  defend  for  tbe  whole. 
449.  Psrty  In  Interest  to  sue.    Trustee,  etc.,  may  sue  alone. 
450l  When  married  woman  is  a  party. 
461.  When  defendant  or  bis  name  is  unlcnown. 
4B2.  When  eoort .  to  decide  eontrorersy  or  to  order  other  parties  to  b« 

bnn«bt  In. 
468.  Supplemental  summons. 


I  446.  Iiriio  in»r  be  Joined  wm  pla.lntllK«. 

All  penons  haTing  an  interest  in  the  subject  of  the  action,  and 
in  obtaining  the  judgment  demanded,  mapr  be  joined  as  plaintiffs, 
except  as  otherwise  expressly  prescribed  m  this  act. 

Obl  Proc.,  f  IIT. 

I  44T.   [Am'd,  1901,  1911.]    Ide'mi  aa  defendants. 

Any  person  may  be  made  a  defendant  who  has  or  claims  an 
interest  in  the  controversy  adverse  to  the  plaintiff  or  who  is  a 
necessary    party    defendant   for    the   complete   determination    or 
settlement  of  a  iinestion  involved  therein,  except  as  otherwise 
expressly  prescribed  in  this  act.     In  any  action  brought  affect- 
ing real*  estate  upon  which  the  people  of  the  state  of  New  Vork 
have  or  claim  to  have  a  lien  under  the  transfer  tax  act,  the  said 
people  of  the  state  of  New  York  may  be  made  a  party  defendant 
in  the  same  manner  as  a  private  person,  but  where  the  people 
of  the  state  of  New  York"  are  made  a  party  defendant,  as  herein 
provided,  the  complaint  shall  set  forth,  in  addition  to  the  matters 
required  to  be  set  forth  by  the  code  of  civil  procedure,  the  name 
or  names  of  the  decedent  or  decedents  against  whose  estate  there 
is  an  unpaid  transfer  tax,  the  place  of  residence  of  decedent  at 
the  time  of  death,  the  heirs  at  law  and  next  of  kin  of  decedent 
and  if  decedent  left  none  that  fact  shall  be  stated,  whether  dece- 
dent died  testate  or  intestate,  and  whether  the  estate  of  decedent 
has  been  administered,  and  if  so  where;  and  if  not  administered, 
such  facts  shall  be  stated;  and  also  that  the  people  of  the  state  of 
New  York  are  made  a  part>'  defendant  for  no  other  reason  than 
the  lien  of  said  transfer  tax.     Upon  failure  to  state  swh  facts, 
the  complaint  shall  be  dismissed  as  to  the  people  of  the  state 
of  New  York.     In  such  a  case  the  summons  must  be  served  on 
the  attorney-general,  who  may  appear  in  behalf  of  the  people. 

Id.,  part  of  I  118;  L.  1901,  cb.  009;  L.  1911.  ch.  24.  In  effect  Sept.  1.  1911. 

I  448.  Parties    united    «n    Interent,    ^ben    to    be    Joined i 
wben    one   or    more  muy  »ne  or  defend  for  the  whole.* 

Of  the  parties  to  the  action,  those  who  are  united  in  interest 
most  be  joined  as  plaintiffs  or  defendants,  except  as  otherwise 

*  See   I   19^9,   post. 
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expressly  prescribed  in  this  act.  But  if  the  coiiBent  of  any  one, 
who  ought  to  be  joined  as  a  plaintiff,  cannot  be  obtained,  be  maj 
be  made  a  defendant,  the  reason  therefor  being  stated  in  the 
complaint.  And  where  the  question  is  one  of  a  common  or  gen- 
eral interest  of  many  persons;  or  where  the  persons,  who  mijcht 
be  made  parties,  are  very  numerous,  and  it  may  be  impractioiblp 
to  bring  them  all  before  the  court,  one  or  more  mny  Bue  or  defend 
for  the  benefit  of  alL 
Id.,   i   119.   am'd. 

f  449.  [Am*a,    1877.1    Party   in    interest    to    ane.    Trwtec 
etc.,   may   sae   aloue. 

Every  action  must  be  prosecuted  in  the  name  of  the  real  party 
in  interest,  except  that  an  executor  or  administrator,  a  trustee  of 
an  express  trust,  or  a  person  expressly  atithorized  by  statute, 
may  sue,  without  joining  with  him  the  person  for  whose  benefit 
the  action  is  prosecuted.  A  person,  with  whom  or  in  whose 
name,  a  contract  is  made  for  the  benefit  of  another,  is  a  trustee 
of  an  express  trust,  within  the  meaning  of  this  section. 
Id.,  part  of  i  111,  and  all  of  |  113. 

I  430.   [Am*d,    1877,  IdTO,    18fN),     1900.]       When     married 
ifvoman   Is    a   party. 

In  an  action  or  special  proceeding  a  married  woman  appean« 
prosecutes  or  defends  alone  or  joined  with  other  parties  as  if 
she  was  single.  It  is  not  necessary  or  proper  to  join  her  husband 
with  her  no  a  party  in  any  action  or  special  proceeding  affecting 
her  separate  property.  The  husband  is  not  a  necessary  or  proper 
party  to  an  action  or  special  proceeding  to  recover  damai^es  to 
the  person,  estate  or  character  of  his  wife.  The  husband  is  not  a 
necessary  or  proper  party  to  an  action  or  special  proceeding  to 
recover  damages  to  the  person,  estate  or  character  of  another 
on  account  of  the  wrongful  acts  of  his  wife  committed  without 
his  instigation. 

L.  1880,  cb.  248.  Am'd  by  L.  1000,  ch.  05.  Al«>  partly  reft^aled  by 
L.  190e,  cb.  10.  See  Uonaolidated  Laws,  tit.  Domestic  Kelationn  Law,  f  5L 
See  note  41  of  notes  of  Board  of  Statutory  ConaoUdatlon  at  end  of  code. 

I  461.  [Am'd,  1879.]  "When  defendant  or  Ills  name  is  nn- 
knoirn. 

Where  the  plaintiff  is  ignorant  of  the  name  or  part  of  the  name 
of  a  defendant,  he  may  designate  that  defendant,   in  the   sum- 
mons; and'  in  any  other  process  or  proceeding  in  the  action,  by 
a  fictitious  name,  or  hy  as  much  of  his  name  as  is  known,  adding 
a  description,  identifying  the  person  intended.     Where  the  plain- 
tiff   demands    judgment    against    an    unknown    person,    be    may 
designate  that  person  as  unknown,  adding  a  description,  tending 
to  identify  him.     In  either  case  the  person  intended  is  thereupon 
regarded'    as     a    defendant    in    the    action,    and^  as    sufficiently 
described  therein,  for  all  purposes  including  service  of  the   Rnm- 
mons,  as  prescribed  in  article  second  of  the  last  title.     When  the 
name,   or   the   remainder   of   the   name,   or   the   person,   becomes 
known,  an  order  must  be  made  by  the  court,  upon  such   notice 
and   such   terms   as   it   prescribes,   that   the   proceedings  already 
taken  be  deemed  amended,  by  the  insertion  of  the  true   naini% 
in  place  of  the  fictitious  name  or  part  of  name,  or  the  desi^rna* 
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tion  as  an  unknown  person:  and  that  all  snbsequent  proceedings 
be  taken  under  the  true  name. 

SOlMitJtate  for  Co.   Proc..  f  175,  and  portion  of  |  136. 

i   4S2.   [Am'd,  IBOl.]     IVl&en  court  to  decide  oontroTersy* 
or  to  order  otlaer  parties  to  be  brontfl&t  In. 

The  court  may  determine  the  controversy,  as  between  the  par^ 
ties  before  it,  where  it  can  do  so  without  pre^iudice  to  the  rights 
of  others,  or  by  saving  their  rights;  but  where  a  complete  deter- 
mination of  the  controversy  cannot  be  bad  without  the  presence 
of  other  parties,  the  court  must  direct  them  to  be  brought  in. 
And  where  a  person,  net  a  party  to  the  action,  has  an  interest 
in  the  subject  thereof,  or  in  real  property,  the  title  to  which  may 
in  any  manner  be  affected  by  the  judgment,  or  in  real  property 
for  injury  to  which  the  complaint  demands  relief,  and  makes  ap- 
plication  to  the  court  to  be  made  a  party,  it  must  direct  him  to 
be  brought  in  by  the  proper  amendment. 

Co.  Proc,  part  of  i  122,  am'd;  L-  1801,  eh.  512.    In  effect  fltpt.  1,  1801. 

S  4S3.   [Am'd,    1877.1    Supplemental   snmmonfl.    '• 

Where  the  court  directs  a  new  defendant  to  be  brought  in,  and 
the  order  is  not  made  .upon  his  own  application,  a  supplemental 
summons  must  be  issued,  directed  to  him,  and  in  the  same  form 
as  an  original  summons;  except  that,  in  the  body  tnereof,  it  must 
require  the  defendant  to  answer  the  original  or  the  amended 
complaint,  and  the  supplemental  complaint,  or  either  of  them  as 
the  case  requires.  And  each  provision  of  this  chapter,  relating 
to  personal  service,  or  a  substitute  for  personal  service  of  an 
original  summons,  applies  to  such  a  supplemental  summons. 
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A&TICJUB  SECOND. 

Parties  severally  UabU, 

Sec.  454.  When  penone  liable  for  the  eame  demand  may  be  aned  togethv. 
466.  Defendant  so  aned  maj  apply  for  any  relief. 

466.  rioccedinga  in   action  against  defendanta  acTeraUy  liable. 

467.  ApitUcatlon  of  this  article  to  defendanta  jointly  UabU. 

S  41!^.  [Am'a,  1877.]  When  personii  liable  tor  the  Mine 
demand  may  be  «aed  toyetber. 

Two  or  more  persons,  severally  liable  upon  the  same  written 
iDstrument,  including  the  parties  to  a  bil]  of  exchange  or  a  prom- 
issory note,  whether  the  action  is  brought  upon  the  instrumeni, 
or  by  a  party  thereto  to  recover  against  other  parties  liable  over 
to  him;  may,  all  or  any  of  them,  be  included  as  defendants  in  tlie 
same  action,  at  the  option  of  the  plaintiff. 
Go.    Proc.,    (   120.    See   {    1204,   poat. 

I  4S5.  Defendant  «o  sued  naay  applr  for  anr  relief. 

The  joinj!er  of  a  person,  as  defendant  in  an  action,  with  an- 
other person,  as  prescribed  in  the  last  section,  does  not  affect  hii 
right  to  any  order  or  other  relief,  to  which  he  would  have  been 
entitled.  If  he  had  been  separately  sued  in  the  action. 

li.  1841.   ch.  282,  \  1  {!i  Bdra.  467). 


I  466.  Proceedinyo  in  action  aarainiit  defondatnta  seTer- 
allr  liable. 

Where  a  summons,  issued  against  two  or  more  defendants,  al- 
leged to  be  severally  liable,  is  served  upon  some,  but  not  upon  all 
of  them,  the  plaintiff  may  proceed  against  those  upon  vrhtua  It  la 
served,  as  if  they  were  the  only  defendants  named  therein. 
Where  it  is  served  upon  all  of  them,  the  plaintiff  may  take  judg- 
ment against  one  or  more  of  them,  where  he  would  be  entitled  to 
judgment,  if  the  action  was  against  him  or  them  alone.  Where 
judgment  is  so  taken,  the  clerk  must,  upon  the  plaintiff*s  applica- 
tion, enter  an  order,  directing  that  the  action  be  severed,  and  that 
the  plaintiff  may  proceed  against  the  other  defendants.  In  any 
subsequent  proceeding,  the  plaintiff  may  use,  together  with  a  cer- 
tified copy  of  such  an  order,  a  copy  of  a  paper  constituting  a  port 
of  the  judgment-roll,  with  like  effect  as  if  it  was  the  original. 

Subatltnte   for   Co.   Proc.,    §   136.   enbd.    2   and   3. 

i   467.  Application  of  tbis  article   to   defendanta  Jointlr 
liable. 

The  last  three  sections  do  not  affect  a  defence  or  other  objec- 
tion of  a  defendant,  growing  out  of  the  failure  to  join  in  the 
action  two  or  more  persons  jointly  liable:  and,  as  regards  the 
other  parties  to  the  action,  persons  jointly  liable  are  regarded  as 
one  party,  for  every  purpose  contemplated  by  those  sections. 

See  L.  1832,  ch.  276,  {  2  (4  Edm.  468),   and  U  1886,  ch.  211.  |  1  (4 
466). 
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ARTIOLB  THIRD. 

I\xrH€9  pro9ecuting  and  defending  aapoor  penone. 


408.  Wlio  tamj  petltioo  for  leaTB  to  pHwecvto  ••  a  poor 

460.  Oontenta  of  petltloo. 
4<M.  Wbeo  and  bow  leave  granted. 

461.  Not  liable  for  coats  aod  fees. 

462.  When   leare   may   be   annnlled. 

463.  When  defeodant  may  petition  to  defend  aa  a  poor  penoo. 

464.  CoDtenta  of  petition. 

465.  Proceedlnga  tbereon. 

466. -Appeal,  when  party  proeecntea  or  defends  aa  a  poor  ponon. 
467.  Ooata  in  faror  of  petitioner. 

S  4S8.  [Am'd,  18&1.}  l¥ho  may  v'etition  for  leave  t« 
l^riMieeiite  ma  a  poor  pemom. 

A  poor  person,  whether  an  adult  or  infant,  not  being  of  ability 
to  sne,  who  alleces  that  he  has  a  cause  of  action  against  another 
person,  may  apply  by  petition  to  the  court  in  which  the  action  ia 
pendini:.  or  in  which  it  is  intended  to  be  brought,  for  leaye  to 
prosecQte  aa  a  poor  person,  and  to  have  an  attorney  and  ooanael 
assigned  to  conduct  his  action. 

2  B.  S.   444,  I  1   (2  EdJB.  468);  L  1881,  cb.  170. 

i  489.  [Am'dy  1801.]    Comtentu  of  petition. 

Thepetition  must  state: 

1.  The  nature  of  the  action  brought  or  intended  to  be  brought. 

2.  That  the  applicant  is  not  worth  one  hundred  dollars  besides 
the  wearing  apparel  and  furniture  necessary  for  himself  and  his 
family,  and  the  subject-matter  of  the  action. 

It  must  be  verified  by  the  applicant's  affidavit,  unless  the  ap- 
plicant is  an  infant  under  the  age  of  fourteen  years,  and  In  that 
case  by  the  affidavit  of  his  guardian  appointed  in  said  action, 
and  supported  by  a  certificate  of  a  counselor  at  law  to  the  effect 
that  he  nas  examined  the  case  and  is  of  the  opinion  that  the  ap- 
plicant has  a  good  cause  of  action. 

Id.,  f  2:   L.    18»1.   cb.   170.    Bee  |  460. 

I  460.  Hr'lften  and   hovr  leave  irranted. 

The  court  to  which  the  petition  is  presented,  if  satisfied  of  the 
truth  of  the  facts  alleged,  and  that  the  applicant  has  a  good 
cause  of  action,  may,  by  order,  admit  him  to  prosecute  as  a  poor 
person,  and  assign  to  him  an  attorney  and  counsel  to  prosecute 
nis  action,  who  must  act  therein  without  compensation. 

S  401.  If ot  liable  for  coats  and  fee*. 

A  person  so  admitted,  may  prosecute  his  action,  without  paying 
Tees  to  any  officer:  and  he  shall  not  be  prevented  from  prosecute 
tng  the  same,  by  reason  of  his  being  liable  for  the  costs  of  a 
former  action,  brought  by  him  against  the  same  defendant.  If 
judgment  is  rendered  against  him,  or  his  complaint  is  dismissed, 
costs  shall  not  be  awarded  against  him. 

8  B.  8.  445.  i  4. 

I  4ttS.  When  leave  may  be  annulled. 

If  the  person  so  admitted  is  guilty  of  improi^r  conduct  in  the 
prosecation  of  his  action,  or  of  wilful  or  unnecessary  delay,  the 
coart  may,  in  its  discretion,  annul  the  order  admitting  him  to 
prosecute  as  a  poor  person:  and  he  shall  thereafter  be  deprived  of 
all  the  privileges  conferred  thereby. 
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I  468.  ^When  defendant  fnay  petition  to  defend  ns  a  pew 
person* 

A  defendant  in  an  action  inyolying  his  right,  title,  or  interest, 
in  or  to  real  or  personal  property,  may  petition  the  court,  i& 
which  the  action  is  pending,  for  leave  to  defend  the  action  aa  a 
poor  person,  and  to  have  an  attorney  and  counsel  assigned  to 
conduct  his  defence. 

9  464.  Contents  of  petition. 

The  petition  must  contain  the  same  matters,  respecting  the 
ability  of  the  petitioner,  required  to  be  contained  in  a  petitioa 
for  leave  to  prosecute  as  a  poor  person:  and  it  must  be  aup- 
ported  by  a  similar  certificate,  relating  to  the  defence. 

I  465.  Proceed! nflTB  thereon. 

The  provisions  of  this  article,  relating  to  the  order,  to  be  made 
upon  an  application  for  leave  to  prosecute  as  a  poor  person,  and 
the  proceedings  subsequent  thereto,  apply  to  the  order  and  subse- 
quent proceedings,  upon  an  application  for  leave  to  defend  aa  a 
poor  person. 

§  466.  Appeal  when  party  pro«eentea  or  defends  as  a 
poor  person. 

An  order,  made  as  prescribed  in  this  article,  does  not  authoriae 
the  petitioner  to  take  or  maintain  an  appeal,  as  a  poor  person: 
but  where  an  appeal  is  taken  by  the  adverse  party,  the  order  is 
applicable,  in  favor  of  the  petitioner,  as  respondent  in  the  appeal 

9  467.  Costs  in  favor  of  petitioner. 

Where  costs  are  awarded  in  favor  of  a  person,  who  had  been 
admitted  to  prosecute  c  r  defend  as  a  poor  person,  as  prescribed 
in  this  article,  they  must  be  paid  over  to  his  attorney,  when 
collected  from  the  adverse  party,  and  distributed  among  the  at- 
torney and  counsel  assigned  to  the  poor  person,  as  the  coart 
directs. 
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ABTICLB   FOURTH. 

Infant  plainiiffs  and  defendants, 

lee.  468.  Bl^t  of  infant  to  bring  action. 

468.  Guardian  for  Infant  plaintiff  moat  be  appointed. 

4T0.  Application  tberefor. 

471.  Application  for  appointment  of  gnardlan  for  Infant  defendant. 

472.  Goardian,  how  appointed.     Cleric,  when  to  act. 

473.  Guardian  tor  abaent  Infant  defendant. 

474.  Guardian  not  to  receive  property  nntll  security  glren. 

475.  Security. 

476.  Laat  two  eectlona  not  to  apply  to  general  guardian. 

477.  Liability  of  defendant's  guardltn  for  coats. 

I  4atf.  Risbt  of  infsint  to  brine  sietlon. 

Where  an  infant  has  a  right  of  action,  he  is  entitled  to  main- 
tain an  action  thereon;  and  the  same  shall  not  be  deferred  or 
delayed,  on  account  of  his  infancy. 

}  4e9.  [Am'd,  1881.]  Guardian  for  infant  plaintiff  mii«t  be 
apiM^iBt^d. 

Before  a  summons  is  issued,  in  the  name  of  an  infant  plaintiff, 
a  competent  and  responsible  person  must  be  appointed,  to  appear 
as  his  guardian  for  the  purpose  of  the  action,  who  shall  be 
responsible  for  the  costs  thereof,  except  where  such  infant  prose- 
cutes as  a  poor  person  as  provided  for  under  section  459  of  this 
act,  in  whi&  case  security  for  costs  shall  not  be  required. 

In  effect  September  1,  1891;  not  applicable  to  actlona  or  proceedings  cem- 
nenced  prior  to  such  date;  L.  18(^1,  ch.  170.     See    (  8249. 

I  470.  Applieation  tberefor. 

The  guardian  must  be  appointed  upon  the  application  of  the 
infant,  if  he  is  of  the  age  of  fourteen  years,  or  upwards;  or,  if 
he  is  under  that  age,  upon  the  application  of  his  general  or  testa- 
mentary guardian,  if  he  has  one,  or  of  a  relative  or  friend.  If 
the  application  is  made  by  a  relative  or  friend,  notice  thereof 
must  be  given  to  his  general  or  testamentary  guardian,  if  he  has 
one;  or,  If  he  has  none,  to  the  person  with  whom  the  infant 
r^des. 

Co.  Proc..  f  116,  anbd.  1. 

i  4T1.  [Am'd,  18T0.]  Application  for  appointment  of  «nar- 
dian  for  infant  defendant. 

An  infant  defendant  must  also  appear  by  guardian,  who  must 
be  a  competent  and  responsible  person,  appointed  upon  the  appli- 
cation of  the  infant,  if  he  is  of  the  age  of  fourteen  years,  or 
apwards,  and  applies  within  twenty  days  after  personal  service 
of  the  summons,  or  after  service  thereof  is  complete,  as  pre- 
scribed in  section  441  of  this  act;  or  if  he  is  under  that  age,  or 
neglects  so  to  apply,  upon  the  application  of  any  other  party  to 
the  action,  or  of  a  relative  or  friend  of  the  infant.  Where  the 
application  is  made  by  a  person  other  than  the  infant,  notice 
thereof  must  be  given  to  his  general  or  testamentary  guardian, 
if  he  has  one  within  the  State;  or,  if  he  has  none,  to  the  infant 
himself,  if  he  is  of  the  age  of  fourteen  years,  or  upwards,  and 
within  the  State;  or,  if  he  is  under  that  age,  and  within  the 
State,  to  the  person  with  whom  he  resides. 

I  47S.  [Am»d,  1879.]  Ovardian,  bow  appointed.  Clorlc, 
"wben  to  met. 

The  court  in  which  the  action  is  brought,  or  a  juflge  thereof, 
or  if  the  action  is  brought  in  the  supreme  court,  the  county  judge 
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c-  Iho  county  where  tlie  action  is  triable,  may  appoint  a  guar- 
dian ad  litem  for  an  infant,  either  plaintiff  or  defendant  m 
piCKcribed  in  this  article.  The  clerk  must  act  in  that  capacity  for 
iiu  infant  defendant  where  tne  court  rr  the  judge  appoints  hia. 
No  i)erson,  other  than  the  clerk,  shall  be  appointed  u  KuardiAU 
.  i  litem,  unless  his  written  consent,  duly  acknowledged,  is  pro- 
duced to  the  court  or  judge  making  the  appointment. 
Predicated  on  Co.  Proc..  9  116;  2  B.  B.  446,  §4.     Bee  f  153S. 

9  473.  [Am'd,  1889.]  Gvardlan  for  Absent  Infant  defeni- 
ant. 

Where  an  infant  defendant  resides  out  of  the  State  or  resides 
within  the  State,  and  is  temporarily  absent  therefrom,  the  conrt 
may,  in  its  discretion,  make  an  order  designating  a  person  to  be 
his  guardian  ad  litem,  unless  he,  or  some  one  in  his  behalf,  pro- 
cures such  a  guardian  to  be  appointed,  as  prescribed  in  the  lait 
two  sections,  within  a  specified  time  after  service  of  a  copy  of 
the  order.  The  court  must  give  sj^ecial  directions  in  the  order, 
respecting  the  service  thereof,  which  may  be  upon  the  infant 
The  summons  may  be  served  by  delivering  a  copy  to  the  guar- 
dian BO  appointed,  with  like  effect  as  where  a  summons  is  served 
without  the  State  upon  an  adult  defendant,  pursuant  to  an  order 
for  that  purpose,  granted  as  prescribed  in  section  four  hundred 
and  thirty-eight  of  this  act;  except  that  the  time  to  appear  or 
answer  is  twenty  days  after  the  service  of  the  summons,  ex- 
cltisive  of  the  day  of  service. 

Based  on  Go.  Proc.,  part  of  f  116;  L.  1889,  ch.  494. 

9  474.  Gnardian  not  to  receive  property  vntil  ae^nrlty 
iriven. 

Except  in  a  case  where  it  is  otherwise  specially  prescribed  by 
law,  a  guardian,  appointed  for  an  infant,  as  prescribed  in  this 
article,  shall  not  be  permitted  to  receive  money  or  property  of 
the  infant,  other  than  costs  and  expenses  allowed  to  the  guardiiui 
by  the  court,  until  he  has  given  sufficient  security,  approved  by 
a  judge  of  the  court,  or  a  county  judge,  to  account  for  and  apply 
the  same,  under  the  direction  of  the  court. 
Oo.  Proc.,  9  420,  am'd. 

9  475.   Security. 

The  security  must  be  a  bond  to  the  Infrnt,  in  sucli  penalty  as 
the  judge  directs,  not  less  than  twice  the  sum,  or  the  value  of 
the  property,  to  be  received,  executed  by  the  guardian  and  at 
least  two  sureties,  approved  by  the  judge,  and  filed  in  the  office 
of  the  clerk.  The  infant,  or  any  other  party  to  the  action,  may 
afterwards  apply  for  an  order,  directing  a  new  bond  to  be  given. 
with  an  Increased  penalty;  or  the  court  may  so  direct,  of  Its  own 
motion. 

2  R.  S.  446.  9  6  (2  Edm.  466). 

9  476.  Last     two     seotiona     not     to     apply     to     venoral 


The  last  two  sections  do  not  apply  to  the  general  guardian 
of  the  infant,  who  has  been  appointed  his  gnardian  ad  Utein,  as 
prescribed  in  this  article;  but  the  court  may,  at  any  time,  require 
the  general  guardian  to  give  additional  security  for  the  faithful 
discharge  of  his  trust,  before  receiving  money  or  property  of  the 
Infant,  under  a  judgment  or  order  in  the  action. 
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i  4T7.  lii«,blllty  of  defendant's  snardlan  far  conta. 

A  person  appointed  guardian,  as  presmbed  in  this  article,  for 
an  infant  defendant  in  an  action,  is  not  liable  for  the  costs  of 
the  action,  unless  8p,eciaUy  charged  therewith  by  the  order  of 
the  coart«  for  personal  misconduct. 

S  R.  S.  447,  i  12  (2  Bdm.  466). 

I  4T7-a.  [Added,  lOltt.]  ▲ppotatfltent  •€  ffvavdlftna  ad 
Utcn  and  special  raardlans  br  supreme  conrt  vrttbout 
spplleation. 

The  sapreme  conrt  may  appoint  a  guardian  ad  litem  or 
special  goardian  for  an  infant  or  an  incomi^etent  person,  at 
any  stage  in  any  action  or  proceeding,  when  it  appears  to  the 
eoart  necessary  for  the  proper  protection  of  the  rights  and 
interests  of  such  infant  or  incompetent  person  and  fix  the  feea 
and  compensation  of  such  guardians,  except  when  it  is  otherwise 
expressly  provided  by  law. 

Added  by  U  1916,    cb.  440,    In  effect  Sept.   1,   1916. 
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CHAPTER  VL 

Pleadings  in  Courts  of  Record,  including  Counter- 
claims. 

TRLK   I.-The  OoBMeattTd  Pleftdlsfs  la  m  A«tioB. 
TITLE  II.>ProTtilMs  Gesermllj  Appllcftble  to  Pleadlsft. 

TITIiE  I. 

Tho  consecutive  pleadings  in  an  action. 

^Article  1.  Complaint. 
*  2.  Demurrer. 

8.  Answer. 

4.  Beply. 

ARTICLES  FIRST. 

Complaint. 

Bee.  478.  Flnrt  pleading  to  be  compUlnt. 

470.  Copy    complalDt,    when   to   be   aerred. 

480.  Coneequence  of  failure. 

481.  Oomplaiot;    what   to   contain. 

482.  When  interlocutory  and  final  Judgment  may  be  demanded. 

483.  Cauaea   oi   action   lo   ue  aeparateiy   stated. 

484.  Wbat  canaea  of  action  may  be  Joined  In  tbe  same  complaint. 
485-486.  [Stricken  out.] 

i  478.  First  pleadlngr  to  be  eon&plaint. 

The  first  pleading,  on  the  part  of  the  plaintiflE,  is  the  complaint 

00.  Proc.,   8  141. 

9  470.  [Am'd,  1877.]    Copy  eomplalntt  vrl&en  to  be  aerred. 

If  a  copy  of  the  complaint  is  not  deliyered  to  a  defendant,  at 
the  time  of  the  delivery  of  a  copy  of  the  summons  to  him,»eiuier 
within  or  without. the  State,  his  attorney  may,  at  any  time 
within  twenty  days  after  the  service  of  the  summons  is  com- 
plete, serve  upon  the  plaintifiTs  attorney  a  written  demand  of  & 
copy  of  the  complaint,  which  must  be  served  within  twenty  days 
thereafter.  The  demand  may  be  incorporated  into  the  notice  of 
appearance.  But  where  the  same  attorney  appears  for  two  or 
more  defendants,  only  one  copy  of  the  complaint  need  be  served 
upon  him;  and  if,  after  service  of  a  copy  of  the  complaint  upon 
him,  as  attorney  for  a  defendant,  he  appears  for  anotner  defend- 
ant, the  last  defendant  must  answer  the  complaint  within  twenty 
days  after  he  appears  in  the  action. 
Snbatltnte  for  part  of  |  180,  Oo.  Proc.    See  poet,  {  824.    See  M  418,  422. 

5  4SO.  Conaeqnence  of  failure. 

If  the  plaintiflTs  attorney  fails  to  serve  a  copy  of  the  complsist, 
as  prescribed  in  the  last  section,  the  defendant  may  apply  te  the 
eotnt  for  a  dismissal  of  the  complaint. 

I  4H1.    [AmM,   leo-l,   lfM)B.]    Complaint t  what  to  eontaln. 

The  (omplaiut  must  cniitnin: 

1.  The  title  of  the  action,  specify  iff  the  name  ot  the  court  in 
«phich   11   i»  brought:  if  it  is  Ii''m>:Ul   lu   the  ^upreme   couit    tb* 
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name  of  the  county,  which  the  plaintiff  designates  as  the  place 
of  trial;  and  the  names  of  all  the  parties  to  the  action,  plamtilT 
and  defendant. 

2.  [Am'd,  ilM>4y  190S.]  A  plain  and  concise  statement  of  the 
facts  constituting  each  cause  of  action  without  unnecessary 
repetition. 

3.  A  demand  of  the  judgment  to  which  the  plaintiff  supposes 
himself  entitled. 

Co.  Proc.,  9  142,  am'd;  L.  1904,  cb.  SOO;  I*  1805,  ch.  431.    Ja  effect  Mtj  10^ 
1906). 

i  482.  [Ani'df  1877.]  TV^hen  Interlocutory  mnd.  fln^l  Jvdv- 
Ment  iB«r  be  demanded. 

In  an  action  triable  by  the  court,  without  a  jury,  the  ilaintiff 
may.  in  a  proper  case,  demand  an  interlocutory  judgment,  and 
also  a  final  judgment,  distinguishing  them  clearly. 

S  483.  Cnnsen  of  action  to  be  «epnrately  atated. 

Where  the  complaint  sets  forth  two  or  more  causes  of  action, 
the  statement  of  the  facts  constituting  each  cause  of  aetion  mast 
be  separate  and  numbered. 

riMi  (to.  Pmc.,  i  1«7,  am'd. 

I  484.  IAvi*d,  1877,  1000,  1006,  1007,  lOOO.l  IVhat  eauiieff 
of  action  Btay  be  Joined  In  the  ■ante  complaint. 

The  plaintiff  may  unite  in  the  same  complaint,  two  or  more 
causes  of  action,  whether  they  are  such  as  were  formerly  de- 
nominated legal  or  equitable,  or  both,  where  they  are  brought 
to  recover  as  follows: 

1.  Upon  contract,  express  or  implied. 

2.  For  personal  injuries,  except  libel,  slander,  criminal  con- 
Tersation  or  seduction. 

3.  For  libel  or  slander. 

4.  For  injuries  to  real  property. 

5.  Real  property,  in  ejectment,  with  or  without  damages  for 
the  withholding  thereof.     (See  §  1496.) 

6.  For  injuries  to  personal  property. 

7.  Chattels,  with  or  without  damages  for  the  taking  or  de- 
tention thereof.     (See  S  1689.) 

8.  Upon  claims  against  a  trustee,  by  virtue  of  a  contract,  or 
by  operation  of  law. 

9.  Upon  claims  arising  out  of  the  same  transaction,  or  trans- 
actions connected  with  the  same  subject  of  action,  and  not  in- 
cluded within  one  of  the  foregoing  subdivisions  of  this  section. 
(See  {  1815.) 

10.  For  penalties  incurred  under  the  forest,  fish  and  game 
law. 

Ji*  »^^  penalties  incurred  under  the  agricultural  law. 

12.  For  penalties  incurred  under  the  public  health  law. 

But  it  must  appear,  upon  the  face  of  the  complaint,  that  all 
the  capws  of  action,  so  united,  belong  to  one  of  the  foregoing 
snbdiTiBions  of  this  section;  that  they  are  consistent  with  each 
other ;  nnd.  except  as  otherwise  prescribed  bv  law.  that  thov 
affect  all  the  parties  to  the  action:  and  it  must  apnear  upon  the 
face  of  the  complaint,  that  they  do  not  require  different  places 
of  trial. 

t  ^ViUlV^"*^  '2LPV*  *»'  •  *^7.  Co.  proc.  L.  1000,  oh,  5©0;  L.  lOOfl,  ch.  29; 
L.  ivtrj.  rti.  2«:  L.  1909.  oh.  fiS.  See  noto  42  of  notes  of  Board  of  Stat- 
utory ^^onnolidatJon  at  end  of  code^ 

5  4SK.    [Strlckai  out  in  1877.1 
f  4«i,   [Stricken  out  in  1877.1 
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ARTICIilO  8BCOND. 

Demurrer. 

8ae*  497.  DafuidftJit  woBt  demur  or  Mitwcf. 
4BS.  ^Iien  be  may  demar. 
4btl.  I  Stricken   oui.j 

490.  Demurrer  to  com  plaint  moat  specify  ctoands  of  objection. 
481.  rstHeken  out.l 
4d2.  I>emarrer  to  all  or  part  of  tbe  oompUlnt;  demurrer  to  ptrt,  ill 

anawer  to  part. 
408.  Defendant  may  demur  to  reidy. 
494.  When  plaintUt  may  demur  to  angwor. 
4M>.  Demuner  to  couuierclaim,   wben  aeiendant  demand*  an  afflrmatlft 

judinnent. 
496.  Demurrer   to   countprrlalm    must    ipedft   gnmndf  of  objoetloii. 

487.  Amendmenta  In  certain  caaea  after  deculon  of  demurrer. 

488.  Wben  objection  may  be  taTren  bj  anaw«r. 

489.  Objection;    when   deemed   walvea. 

I  487.  Defendant  mniit  deninr  or  anai^er. 

The  only  pleading,  on  the  part  of  the  defendant,  la  either  a  de- 
murrer or  an  answer. 
€X>.  Proc,  part  of  8  W^' 

$  488.   [Am'd,  1877.]    IVhen  he  may  demnr. 

The  defendant  may  demur  to  the  complaint,  wh^re  6n^  or 
more  of  the  following  objections  thereto  appear  upoB  tlie  face 
thereof: 

1.  That  the  ourt  has  not  jurisdiction  of  the  person  of  the  de- 
fendant. 

2.  That  the  coui*t  has  not  jurisdiction  of  the  subject  of  the 
action. 

3.  That  the  plaintiff  has  not  legal  capacity  to  sue. 

4.  That  there  is  another  action  pending  between  the  same  ptr* 
ties,  for  the  same  cause. 

5.  That  there  is  a  misjoinder  of  parties  plaintiff. 

6.  That  there  is  a  defect  of  parties,  plaintiff  or  defendant. 

7.  That  causes  of  action  have  been  improperly  united. 

8.  That  the  complaint  does  not  state  facts  sufficient  to  constir 
tute  a  cause  of  action. 

Id.,  I  144«  am*d  by  adding  nbd.  S. 

8  488.  [Stricken  out  in  1877.] 

8  490.  [Ana'd,  1877.]  Demurrer  to  complaint  aaast  apeelfr 
vronada  of  objection. 

The  demurrer  must  distinctly  specify  the  objections  to  the  com- 
plaint; otherwise  it  may  be  disregarded.  An  objection,  taken 
under  subdivision  first,  second,  fourth,  or  eighth  of  section  four 
hundred  and  ei^hty-oight  of  this  act,  may  be  stated  in  the  lan- 
gunge  of  tlic  subdivision;  an  objection,  taken  under  either  of  the 
other  subdivisions,  must  point  out  specifically  the  particular  de- 
fect relied  upon. 
First  sentence  Oo.   Proc.,   part  of  8  145. 

6  401.  [Stricken  out  in  1877.] 

8  40S.  Denkvrrer  to  all  or  part  of  tbe  complaint t  demnrrer 
to  part,  and  anai^er  to  part. 

The  defendant  may  demur  to  the  whole  complaint,  or  to  one  or 
more  separate  causes  of  action,  stated  therein.    In  tbe  latter 
he  may  answer  the  causes  of  nction  not  d'^mnrred  to. 

g».  Proe.,  8  14B,  ad  sentence,  consolidated  wltb  Id.,  |  IBI. 
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I  4fMI.  DefeM^AMt  inAy  dem«v  to  reply. 

The  defendant  may  also  demur  to  the  reply,  or  to  a  separate 
traTerse  to,  or  aroidance  of,  a  defence  or  counterclaim,  contained 
in  the  reply,  on  the  ^ound  that  it  is  insufficient  in  law,  apon  the 
fii(***  tborc»of. 

SnteUtnte  for  Go.   Proc.,  |  166. 

{  484.  IVlfteii  plaintiff  atay  demvr  to  ans^ver. 

The  plain tifiF  may  demur  to  a  counterclaim  or  a  defence  consist- 
ing of  new  matter,  contained  in  the  answer,  on  the  ground  that  i1 
is  insufficient  in  law,  upon  the  face  thereof. 

Id.,  part  of  i  168. 

i  485.  [Am'dy  1877.]  Demurrer  to  coonterclalni,  irhen  de- 
fendant demands  an  afllrmative  Jndarment. 

The  plaintiff  may  alfi  demur  to  a  counterclaim,  upon  which 
the  defendant  demands  an  affirmative  judgment,  where  one  or 
more  of  the  following  objections  thereto,  appear  on  the  face  of 
the  counterclaim: 

1.  That  the  court  has  not  jurisdiction  of  the  subject  thereof. 

2.  That  the  defendant  has  not  legal  capacity  to  recover  upon 
the  same. 

3.  That  there  is  another  action  pending  between  the  same  par- 
ties, for  the  same  cause. 

4.  That  the  counterclaim  is  not  of  the  character  specified  in 
section  501  '^f  this  act. 

5.  That  the  counterclaim  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action. 

1496.  [Am'dy  1877.]  Demnrrer  to  connterclalm  must 
■peeify  tfronnd«  of  objection. 

A  demurrer,  taken  under  the  last  section,  must  distinctly 
specify  the  objections  to  the  counterclaim;  otherwise  it  may  be 
disregarded.  The  mode  of  specifying  the  objections  is  the  same, 
as  where  a  demurrer  is  taken  to  a  complaint. 

S  497.  [Am'dy  1877.}  Amendmentv  In  certain  oaae«  after 
deelilon  of  demnrrer. 

"Upon  the  decision  of  a  demurrer,  either  at  a  general  or  special 
term,  or  in  the  court  of  appeals,  the  court  may,  in  its  discretion, 
allow  the  party  in  fault  to  plead  anew  or  amend,  upon  such 
terms  as  r-e  just.  If  a  demurrer  to  a  complaint  is  allowed,  be- 
cause two  or  more  causes  of  action  have  bpen  improperly  united, 
the  court  may,  in  its  discretion,  and  upon  such  terms  as  are  just, 
direct  that  the  action  be  divided  into  as  many  actions,  as  are 
necessary  for  the  proper  determination  of  the  causes  of  action 
therein  stated. 

Go.  Pne..  ptrt  of  i  ITS. 
f  488.  [Am'd,   1877.}    Wlaen   objection   may   be   taken   by 


Where  any  of  the  matters  enumerated  in  section  four  hundred 
and  eighty-eight  of  this  act  as  grounds  of  demurrer,  do  not  appear 
on  the  face  of  the  complaint,  the  objection  may  be  taken  by 
answer. 

Mn  i  Mil*  |ma 


r 


i  499.  Objection;  ^vhen  deemed  ^vatlved. 

If  such  an  objection  is  not  taken,  either  by  demurrer  or  answer, 
the  defendant  is  deemed  to  have  waived  it;  except  the  objection 
to  the  jurisdiction  of  the  court,  or  the  objection  that  the  com- 
plaint does  not  state  facts  sufficient  to  constitute  a  canoe  of 


\ction. 
Ck>.  Proe.,  8  148i 
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ARTICIiES  THIBD. 

Answer, 

Vm.  600.  Answer;  what  to  contain. 
fiOl.  Counterclaim  defined. 

602.  Bnlee  respecting  the  allowance  of  connterclalmt. 
608.  Judgment,  when  demand  and  counterclaim  are  equal  or  unequal. 
604.  Id.;  for  afflrmatlTe  relief. 

aOBw  Oonnterdalm,  when  defendant  li  «ned  In  a  repreeentatlTe  capacity* 
606.  Id.;  when  plaintiff  la  an  executor  or  admlnlatrator. 
6<y7.  Defendant   may  Inteipoae  aeyeral  defencea  or  coonterclaima;   ruUa 

relating  thereto. 
806.  Partial  defences. 
000.  When  defendant  to  demand  afllrmatlTe  judgment. 

610.  [Stricken  out.] 

611.  when  pleadlDga  admit  part  of  plaintiff 'a  claim  to  be  Just,   action 

may  he  severed,  etc. 

612.  Judgment,    where    counterclaim    only    Is    Interposed    for    less    than 

ptalntUPe  datan. 

613.  Dilatory  defences  to  be  yerlfled. 

i  600.   [Am>d,  187T,  lfN>4>  lOOS.]    Annweri  what  to  eontalii. 

The  answer  of  the  defendant  must  contain: 

1.  A  general  or  specific  denial  of  t-ach  material  allegation  of 
the  complaint  controverted  by  the  defendant,  or  of  any  knowl- 
edge or  information  thereof  snflioient  to  form  a  belief. 

2.  [Am'd,  1SI04,  itfos.]  A  statement  of  any  new  matter  con- 
stituting a  defense  or  counter-claim,  in  ordinary  and  conciso 
language  without  repetition. 

Co.  Proc..  I  140.    See  §  522.    L.  1004,  ch.  600;  L.  1006,  ch.  481.    In  effect 
May  16.  1006. 
f  601.  [Am'd,  1877.]    Coanterclalm  defined. 

The  counterclaim,  specified  in  the  last  section,  must  tend,  in 
some  way,  to  diminish  or  defeat  the  plaintiff's  recovery,  and  must 
be  one  of  the  following  causes  of  action  against  the  plaintiff,  or, 
in  a  proper  case,  against  the  person  whom  he  represents,  and  in 
favor  of  the  defendant,  or  of  one  or  more  defendants,  between 
whom  and  the  plaintiff  a  separace  judgment  may  be  had  in  the 
action: 

1.  A  cause  of  action  arising  out  of  the  contract  or  transaction, 
set  forth  in  the  complaint  as  the  foundation  of  the  plaintiff's 
claim,  or  connected  with  the  subject  of  the  action. 

2.  In  an  action  on  contract,  any  other  caase  of  action  on  con- 
tract, eiisting  at  the  commencement  of  the  action. 

Substitute  for  first  part  of  Co.  Proc,  {  150. 

I  603.  [Am'd,  1877.}  Ralen  renpectinc  the  allowance  of 
eonntereiainis. 

Bat  the  counterclaim,  specified  in  subdivision  second  of  the 
last  section,  is  subject  to  the  following  rules: 

1.  If  the  action  is  founded  upon  a  contract,  which  has  been 
assigned  by  the  party  thereto,  other  than  a  negotiable  promis- 
sory note  or  bill  of  exchange,  a  demand,  existing  against  the 
party  thereto,  or  an  assignee  of  the  contract,  at  the  time  of  the 
assignment  thereof,  and  belonging  to  the  defendant,  in  good 
faith,  before  notice  of  the  assignment,  must  be  allowed  as  a 
coanterclaim,  to  the  amount  of  the  plaintiff's  demand,  if  it  might 
have  been  so  allowed  against  the  party,  or  the  assignee,  while 
the  eontrtct  belonged  to  him. 

2.  If  tht>  action  is  upon  a  iit'gotiable  promisstiry  note  or  bill 
of  exchange,  which  has  been  assigned  tu  the  plaintiff  aftor  it  be- 
came due,  a  demand,  existing  again.st  a  person  who  assigned  or 
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transferred  it,  after  it  became  due,  must  be  allowed  as  a  coante^ 
claim,  to  the  amount  of  the  plaintifTs  demand,  if  it  mi^ht  have 
been  so  allowed  against  the  assignor,  while  the  note  or  bill  be 
longed  to  him. 

3.  If  the  plaintiff  is  a  trustee  for  another,  or  if  the  action  is 
in  the  name  of  a  plaintiff,  who  has  no  actual  interest  in  the  cop- 
tract  upon  which  it  is  founded,  a  demand  against  the  plaiotifi 
shall  not  be  allowed  as  a  counterclaim;  but  so  much  of  .a  demand 
existing  against  the  person  whom  he  represents,  or  for  whose 
benefit  the  action  is  brought,  as  will  satisfy  the  plaintiff's  de 
mand,  must  be  allowed  as  a  counterclaim,  if  it  might  have  been 
so  allowed  in  an  action  brought  by  the  person  benefidally  in- 
terested. 

Founded  upon  2  R.  S.  364,  I  18,  snbds.  8,  9  and  10,  and  part  of  avM.  I 

f  SOS.  [Am'dU   1877.]    Judflrment,  'when  devuuid  and   coun- 
terclaim are  eQual  or  nneaaal. 

Where  a  counterclaim  is  established,  which  equals  the  plain 
tiff's  demand,  the  judgment  must  be  in  favor  of  the  defendant. 
Where  it  is  l^ss  than  the  plaintiff's  demand,  the  plaintiff  must 
have  judgment  for  the  residue  only.  Where  it  exceeds  the  plain- 
tiff's demand,  the  defendant  must  have  judgment  for  the  excess, 
or  so  much  thereof  as  is  due  from  the  plaintiff.  Where  part  of 
the  excess  is  not  due  from  the  plaintiff,  the  judgment  does  not 
prejudice  the  defendant's  right  to  recover,  from  another  person, 
so  much  thereof  as  the  judgment  does  not  cancel. 

Id..   U  21,   22  (2  Edm.  867). 

|S04.  Id.  I  for  affirmatlre  relief* 

In  a  case  not  specified  in  the  last  section,  where  a  counterclaim 
is  established,  which  entitles  the  defendant  to  an  affirmative  judg- 
ment, demanded  in  the  answer,  judgment  must  be  rendered  for 
the  defendant  accordingly. 

Ck>.  -Proc.,  last  clause  of  |  268. 

|605.  Coaaterdalm,  tvl&en  defendant  is  aned  In  a  repre- 
sentative oapacity* 

In  an  action  againat  an  executor  or  an  administrator,  or  other 
person  sued  in  a  representative  capacity,  the  defendant  may  set 
forth,  as  a  counter  claim,  a  demand  belonging  to  the  decedent,  or 
other  person  whr/ii  he  represents,  where  the  person  so  repre- 
sented would  hr.ve  been  entitled  to  set  forth  the  same,  in  an 
action  against  Hm. 

2   R.    S.   35P,   9  2r\ 

S  506.  Id.;  -vrhen  plaintiff  Is  an  execntor  or  administrator. 

In  an  action  brought  by  an  executor  or  administrator,  in  his 
representative  capacity,  a  demand  against  the  decedent,  belong- 
ing, at  the  time  of  his  death,  to  the  defendant,  may  be  set  forth 
by  the  defendant  as  a  counterclaim,  as  if  the  action  had  bees 
brought  by  the  decedent  in  his  life-time;  and,  if  a  balance  is 
found  to  be  due  to  the  defendant,  judgment  must  be  rendered 
therefor  against  the  plaintiff,  in  his  representative  capacity.  Exe- 
cution can  be  issued  upon  such  a  judgment,  only  in  a  case  where 
it  could  be  issued  upon  a  judgment^  m  an  action  agalast  the  ex- 
ecutor or  administrator. 

UL,  St  29  aM  24.    See  |  1825. 


c  «.  1 1,  a.  8  COUNTERCLAIM.  §§  607-12 

I  (>OT.  [AiA'd,  18TD.]  Defendant  may  interpouc  aeveral 
defeaccM  or  cottnterclalm«|  rales  relatinsr  thereto. 

A  defendant  may  set  forth,  in  his  answer,  as  many  defences 
or  counterclaims,  or  both,  as  he  has,  whether  they  are  such 
as  were  formerly  denominated  legal  or  equitable.  Each  defence 
or  counterclaim  must  be  separately  stated,  and  numbered.  Un- 
k«8  it  is  interposed  as  an  answer  to  the  entire  complaint,  it  nmst 
distinctly  refer  to  the  cause  of  action  which  it  is  intended  to 
answer. 

C>.  Proc.,  part  of  |  150.  am'd. 

I  606.  lAm'd,  1877.]    Partial  defences. 

A  partial  defence  may  be  set  forth,  as  prescribed  in  the  last 
section;  but  it  must  be  expressly  stated  to  be  a  partial  defence 
to  the  entire  complaint,  or  to  one  or  more  separate  causes  of 
action,  therein  set  forth.  Upon  a  demurrer  thereto,  the  question 
is,  whether  it  is  sufficient  for  t!  .t  purpose.  Matter  tending  only 
to  mitisrate  or  reduce  damages,  in  an  action  to  recover  damages 
for  the  breach  of  a  promise  to  marry,  or  for  a  personal  injury,  rr 
an  injury  to  property,  is  a  partial  defence,  within  the  meaning  of 
this  section. 

flee  post,   I  636. 

S  SOO.  [Ai^'d,  1877^]  TFlften  defendant  to  demand  alllrma- 
tlTO  Jndsment. 

Where  the  defendant  deems  himself  entitled  to  an  affirmative 
judgment  against  the  plaintiff,  by  reason  of  a  counterclaim  in- 
terposed by  him,  he  must  demand  the  judgment  in  his  answer. 

S  510.  [Stricken  out  in  1877.] 

9  611.  [Am'd,  1879.]  ^When  pleadlnsrs  admit  part  of 
Flalntlfl**  claim  to  be  Jnsty  action  may  be  se-veredy  etc. 

Where  the  answe?  of  the  defendant,  expressly  or  by  not  deny- 
in?,  admits  a  part  of  the  plaintiff's  claim  to  be  just,  the  court, 
upon  the  plaihtiff*B  motion,  may,  in  its  discretion,  order  that  the 
action  be  severed;  that  a  judgment  be  entered  for  the  plaintiff  for 
the  part  so  admitted;  and  if  the  plaintiff  so  elects,  that  the  action 
be  continued,  with  like  effect,  as  to  the  subsequent  proceedings, 
as  if  it  had  been  originally  brought  for  the  remainder  of  the 
claim.    The  order  must  prescribe  the  time  and  manner  of  the 

Elaintiff*s  election.    If  the  plaintiff  elects  to  continue  the  action, 
IB  right  to  costs  upon  the  judgment  is  the  same,  as  if  it  was 
taken  in  an  action  brought  for  only  that  part  of  the  claim.    If 
the  plaintiff  does  not  elect  to  continue  the  action,  costs  must  be 
awarded,  as  upon  final  judgment  in  any  other  case. 
Sobfltttnte  for  ooncloding  paragraph  of  9  244,  Co.  Proc. 

S  S12.  JttdirmcBty  'vrbere  ccnnterdalm  only  la  Interposed 
fov  less  than  pialntllPfl  claim. 

In  an  action  npon  contract,  where  the  complaint  demands 
jndirment  for  a  sum  of  money  only,  if  the  defendant,  by  his 
answ^er,  doe«  not  deny  the  plaintiff's  claim,  but  sets  up  a  counter- 
claim amounting  to  leos  than  the  plaintiff's  claim,  tne  plaintiff, 
upon  filing  with  the  clerk  an  admission  of  the  counterclaim,  may 
take  judgment  for  the  excess,  as  upon  a  default  for  want  of  an 
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answer.    The  admission  must  l>e  maUe  a  iMirt  ot  the  jadgment- 
roll. 

Go.  Proc.,  part  of  |  2M,  ain'd. 

9  613.  Dilatory  defences  to  be  verlfled. 

-  A  defence  which  does  not  involve  the  merits  of  the  hction.  shaK 
not  hf^  pleaded,  unless  it  is  verified  as  prescribed  in  title  second 
of  this  chapter. 

From  2  B.  8.  862,  |  7  (2  Bdm.  8A4). 
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c.  6, 1 1.  a.  4  REPLY.  ^  514-17 

ARTICI^B  WOVWLTWL 

8t«.  614.  Reply;   what  to  cootalo. 

515.  Jodgxaent  opon  fallnr*  to  reply. 

616.  Caaes  where  the  court  mmy  require  a  replj. 

617.  PUlBtSff  maj  aot  forth  aeveral  aTOidancea  In  raplf. 

I  B14.  [Am'd,  1877,  1904,   1905.J     Reply  |  what  to  eontaln. 

Where  the  answer  contains  a  counterclaim,  the  plaintiff,  if  he 
does  not  demur,  may  reply  to  the  connterclaim.  The  reply  must 
contain  a  general  or  specific  denial  of  each  material  allegation  of 
the  counterclaim  controverted  by  the  plaintiff,  or  of  any  knowl- 
edge or  information  thereof  sufficient  to  form  a  belief;  and  it  may 
set  forth  in  ordinary  and  concise  language,  without  repetition, 
new  matter  not  inconsistent  with  the  complaint,  constituting  a 
defense  to  the  counterclaim. 

Co.  Proc.,  part  of  {153.    See  f  622.    L.  1904,  eh.  600;  L.  1906.    ch.  481. 
IB  effect  May  16.  1906. 

I  SIS.  JiadirmeBt  «pott  tellure  to  reply. 

If  the  plaintiff  fails  to  reply  or  demur  to  the  counterclaim,  the' 
defendant  may  apply,  upon  notice,  for  judgment  thereupon;  and, 
if  the  case  requires  it,  a  reference  may  be  ordered,  or  a  writ  of 
inquiry  may  be  issued,  as  prescribed  in  chapter  eloTenth  of  this 
act.Vhere  the  plaintiff  applies  for  judgment. 

Id..  I  164,  am'd.     See  poet,  |  1219. 

}  RIC  Case*  where  the  eovrt  may  require  m  reply. 

Where  an  answer  contains  new  matter,  constitntlngr  a  defence 
by  way  of  aToidance,  the  court  may,  in  its  discretion,  on  the  de- 
fendant's application,  direct  the  plamtiff  to  reply  to  the  new  mat- 
ter. In  that  case,  the  reply,  and  the  nroeeedinga  npon  failure  to 
reply,  are  subject  to  the  same  rules  a~a  in  tiie  case  of  a  counter- 
claim. 

M.,  eoodmllDg  paragraph  of  9  158. 

9  617.  [Am'd,  1877.]  Plaintiff  may  set  forth  ^ereral 
aTotdaaees  la  reply. 

A  reply  may  contain  two  or  more  distinct  ayoidancea  of  the 
same  defence  or  connterclaim;  but  they  mast  be  separately  stated 
and  numbered. 
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§8  518-21        GENERAL  RULES  OF  PLEADINa.  a  6,1 4 

TITLB  II. 

Provisions  generally  applicable  «o  pleadings. 

Sec.  618.  Appltcatlon  and  effect  of  ibis  chapter. 
019.  Piettdlngs   to   be   llberaUj   conntrtied. 
520.  PleaalDgi  to  be  aubactlbed;  witbin  what  time  to  be  eerTcd. 

621.  When  defendant  to  serre  copy  anawer  on  co^lefendmnt. 

622.  Allegation  not  denied;   when  to  Le  deemed  true. 

623.  When    pleading   mnat  be  Terlfled;    and   when    yeriflcatloo  11117  ^ 

omitted. 
024.  Form  and  conatractioD  of  certain  allegatione  and  denials  in  veHM 

pleading. 
625.  yerlflcatlon;  how  and  bj   whom  made. 

526.  Form    of    aflldBTlt   of    Terlflcatloo. 

527.  When  Teriflcatioo  naj  be  cooflned  to  a  coanterdaim. 

528.  Kemedj  for  defective  Teriflcatioo,  or  want  of  Teriflcation. 

629.  Wben   defendant  not  excused  from  verifying  answer  to  chatfe  m 

frfind. 
680.  Private  atatate;   how  pleaded. 
581.  Account  {  Uow  pleaded.    Bill  of  partlcslars. 
682.  Judgment;  bow   pleaded. 
588.  CoDditiona  precedent;  bow  pleaded. 
584.  Inatrument   for  payment  of  noiieyt  how  pleaded, 
686.  Pleadings  In   libel  and  slander. 
580.  Pleading  mitigating  drcamstancea.  In  action  for  a  wrsog. 

587.  Frivolous  pleadings;  how  disposed  of. 

588.  Sham  defences  to  be  stricken  out. 
689.  Jfaterial   vBriances:    how   provided  for. 
540.  Immaterial  variances;  bow  provided  for. 
641.  What  to  Le  deemed  a  failure  of  proof. 
542.  Amendments   of   course. 

548.  Amended  pleading  to  be  served;  anawer  thereto. 

644.  Suypioineatal  pleadings. 

045.  Motion  to  strlxe  out  Irrelevant,  etc.,  matter. 

546.  Indeflnito    or    uncertain    allegafiona. 

647.  Motions'  for  judgment  upon  pleadings. 

f  518.  Applte^tios  mnd  elleet  of  tkl«  ehApter. 

This  chapter  prescribes  the  form  of  pleadiogs  in  an  action,  tad 
the  rules  b^  whicL  the  suficiency  thereof  is  determined,  except 
where  special  provision  is  otherwise  made  by  law. 

Substitute   for   Co.    Proc..    {   140. 


I  610.  PleadlnsTM  to  be  liberally  coaatrvod. 

The  allegations  of  a  pleading  miiat  be  liberally  conatmed,  with 
a  view  to  sobatantial  justice  between  the  parties. 

Go.   Proc.,   f   169. 

I  S20.  Pleadlnirai  to  be  avbucrlbedf  witbla  wbat  tlaae  ts 
be   aerTed. 

A  pleading  must  be  subscribed  by  the  attorney  for  the  party. 
A  copy  of  each  pleading,  subsequent  to  the  complaint,  must  be 
served  on  the  attorney  for  the  adverse  party,  within  twenty 
days  after  service  of  a  copy  of  the  preceding  pleading. 

Part  of  Co.  Proc,  |  166.    See  ante,  |  66. 

I  S21.  [Am'd,  1884.]  IVhen  defendant  to  sor^o  eopf 
ans'vrer  on  eo-defendant. 

Where  the  judgment  may  determine  the  ultimate  rights  of  twt 
or  more  defendants,  as  between  themselves^  a  defendant  who  re 
quires  such  a  determination  must  demand  it  in  his  answer,  aiw 
must  at  least  twenty  days  before  the  trial  serve  a  copy  of  bi* 
answer  upon  the  attorney  for  each  of  the  defendants  to  be  ti' 
fected  by  the  determination,  and  personally,  or  as  the  court  * 
judge  may  direct,  upon  defendants,  so  to  be  affected  who  htT' 
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not  duly  appeared  therein  by  attorney.    The  controversy  between 
the  defendants  shall  not  delay  a  judgment,  to  which  the  plaintiff 
is  entitled,  unless  the  court  otherwise  directs. 
8m  I  I20i,  post. 

I  522.  Allegation  not  denied  |  when  to  be  deemed  trne. 

Each  material  allegation  of  the  complaint,  not  controverted  by 
the  answer,  and  each  material  allegation  of  new  matter  in^  the 
answer,  not  controverted  by  the  reply,  where  a  reply  is  required, 
most,  for  the  purposes  of  the  action,  be  taken  as  true.  But  an 
allegation  of  new  matter  in  the  answer,  to  which  a  reply  is  not 
required,  or  of  new  matter  in  a  reply,  is  to  be  deemed  contro- 
verted by  the  adverse  party,  by  traverse  or  avoidance,  as  the  case 
requires. 

Co.  Proc.,  i  168;  L.  1884,   cb.  400.    See  U  600.  614. 

I  628.  Iirken  pleadlnir  mnat  be  ▼erllledi  nnd  when  ▼erlfl- 
eatlon  may  be  omitted. 

Where  a  pleading  is  verified,  each  subsequent  pleading,  except 
H  demurrer,  or  the  general  answer  of  an  infant  by  his  iniardlnn 
ad  litem,  most  also  be  verified.  Hut  the  verification  may  tie 
omitted,  in  a  case  where  it  is  not  otherwise  specially  prescribe*! 
bf  law,  where  the  party  pleading  would  be  privileged  from 
testifying,  as  a  witness,  concerning  an  allegation  or  denial 
contamed  in  the  pleading.  A  pleading  cannot  be  used,  in  a 
criminal  prosecution  against  the  party,  as  proof  of  a  fact 
admitted  or  ulle^^cKl  therein. 

Id.,  part  of  I  166.  am'd.    See  {{  1757,  lubd.    1;  193& 

}  524.  Fornt  and  constrvctlon  of  eertaln  allesatlona  and 
dealalfl  In  verllled  pleading. 

The  allegations  or  drnials  in  a  verified  pleading  must,  in 
form,  bo  stated  to  be  made  by  the  party  pleading.  Unless 
they  are  therein  stated  to  be  made  upon  the  information  and 
belief  of  the  party,  they  must  be  regarded,  for  all  purposes, 
including  a  criminal  prosecution,  as  mtVing  been  made  upon 
the  knowledge  of  the  person  verifying  the  pleading.  An  alloga- 
ti'^n  that  the  party  has  not  suflScient  knowledge  or  information, 
to  form  a  belief,  with  respect  to  a  matter,  must,  f'^r  the  s.  me 
purposes,  be  regarded  as  an  allegation  that  the  person  verifying 
the  pleading  has  not  such  knowledge  or  information. 

§  828.  Veiilleatlont  ho'w  and  br  'whont  made. 

The  verification  must  be  made  by  the  afiiduvlt  of  the  party, 
or.  If  there  are  two  or  more  parties  united  in  interest,  ana 
pleading  together,  by  at  least  one  of  them,  who  is  acquainte«i 
with  the  facts,  i'xcept  as  follows: 

1.  Where  the  party  is  a  domestic  corporation,  the  verification 
must  be  made  by  an  officer  thereof. 

2.  Where  the  piHjple  of  the  State  are,  or  a  public  officer,  in 
their  behalf,  is  tne  party,  the  verification  may  be  made  by  any 
person  aconainted  with  the  facts. 

3.  [Am'd,  18T».]  Where  the  party  is  a  foreign  corporation; 
or  where  the  party  is  not  witiin  the  county  where  the  attom'^y 
resides,  or  if  the  latter  is  not  a  resident  of  the  State,  the  county 
where  he  has  his  office,  and  capable  of  making  the  affidavit;  or 
if  there  are  two  or  more  parties  united  in  interest,  and  pleadinft 
tMether,  where  neither  of  them,  acquainted  with  the  facts  is 
within  that  county,    and   capable   of   making   the   affidavit;   oi 
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wliere  the  action  or  defence  is  founded  upon  a  written  instru- 
ment for  the  payment  of  money  only,  whicn  is  in  the  poBsession 
of  the  agent  or  the  attorney;  or  where  all  the  material  allegations 
of  the  pleading  are  within  the  personal  knowledge  of  the  agent 
or  the  attorney;  in  either  case  the  verification  may  be  made  by 
the  agent  of  or  the  attorney  for  the  party. 
From  Co.   Proo.,   §  157,  am'd. 

i  520.  Form  of  affldavlt  of  verlll  cation. 

The  affidavit  of  verification  must  be  to  the  effect,  that  ♦!» 
pleading  is  true  to  the  knowledge  of  the  deponent,  except  as  to 
the  matters  theivin  stated  to  be  alleged  on  information  aud 
belief,  aud  that  as  to  those  matters  he  believes  it  to  be  truf. 
Where  It  is  made  by  a  person,  other  than  the  party,  he  must 
set  forth,  in  the  afiidavit,  the  grounds  of  his  belief,  as  to  all 
matters  not  stated  upon  his  knowledge,  and  the  reason  why  it 
is  not  made  by  the  party. 

Id..   (  157. 

I  527.  ^'ken  verification  may  be  confined  to  a  coanter- 
elaim. 

Where  the  complaint  is  not  verified,  and  the  answer  sets  vp 
a  counterclaim,  and  al«o  a  defence  by  way  of  denial  or  avoidanci^. 
the  atlidavit  of  verification  may  be  made  to  refer  exdusivelj 
to  the  counterclaim.  In  that  case,  the  last  three  sections  are 
applicable  to  the  atfidavit  and  the  counterclaim,  as  if  the  lattir 
was  a  separate  pleading. 

9  S28.  Remedy  for  defective  verification,  or  'want  of 
verification. 

The  remedy  for  a  defective  verification  of  a  pleading  is  tn 
treat  the  same  as  an  unverified  pleading.  Where  the  copy  of 
a  pleading  is  served  without  a  copy  of  a  sufficient  verification, 
in  a  case  where  the  adverse  party  is  entitled  to  a  verlfiei 
pleading,  he  may  treat  it  as  a  nullity,  provided  he  gives  notice, 
with  due  diligence,  to  the  attorney  of  the  adverse  party,  that 
he  ehjcts  so  to  do. 

S  529.  When  defendant  not  excnaed  from  verifytw 
aniivrer  to  cliarflre  of  frand. 

A  defendant  is  not  excused  from  verifying  his  answer  to  a 
complaint,  charging  him  with  having  confessed  or  suffered^  a 
judgjiient,  or  executed  a  conveyance,  assignment,  or  other  in- 
strument, or  transferred  or  delivered  money,  or  personal  property, 
with  intent  to  hinder,  delay,  or  defraud  his  creditors;  or  with 
being  a  party  or  privy  to  such  a  transaction  by  another  person, 
with  like  intent  towards  the  creditors  of  that  person;  or  with 
any  fraud  whatever,  affecting  a  right  or  the  property  of  another 

Sabstance  of  2  R.  S.  174,  ft  41  (2  Edm.  181).  and  L.  1888.  cb.  14.  i  1 
(4    Rdm.    631). 

I  530.   [Am'd,  1877.]    Private  ■tatntcf  how  pleadeA. 

In  pleading  a  private  statute,  or  a  right  derived  therefron^ 
It  is  sufllicicnt  to  designate  the  statute  by  its  chapter,  year  m 
passage,  and  title,  or  in  some  other  manner  with  conveniwt 
certainty,  without  setting  forth  any  of  the  conteots  thereof. 

Oo.   ^poc.,    i   163,    am'd. 
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f  631.  [Am'dy  1004.]  Aeconnt,  "ho-wr  pleaded.  Bill  of  par- 
ttevlara. 

It  is  not  necessary  for  a  partj  to  set  forth,  in  a  pleading,  the 
items  of  an  account  therein  alleged;  but  in  that  case,  he  must 
deliyer  to  the  adverse  party,  within  ten  days  after  a  written 
demand  thereof,  a  copy  of  the  account,  which,  if  the  pleading 
is  Terified,  must  be  yerified  by  his  affidavit,  to  the  effect,  that  he 
believes  it  to  be  true;  or,  if  the  facts  are  within  the  personal 
knowledge  of  the  agent  or  attorney  for  the  party,  or  the  party 
is  not  within  the  county  where  the  attorney  resides,  or  capable 
of  making  the  affidavit,  by  the  affidavit  of  the  agent  or  attorney. 
If  he  fails  so  to  do,  he  is  precluded  from  giving  evidence  of  the  ac- 
count. The  court,  or  a  judge  authorized  to  make  an  order  in  the 
action,  may  direct  the  party  to  deRver  a  further  account,  where 
ihe  one  delivered  is  defective.  Upon  application  in  any  case,  the 
court,  or  a  judge  authorized  to  make  an  order  in  the  action,  may, 
upon  notice,  direct  a  bill  of  the  particulars  of  the  claim  of  either 
party  to  be  delivered  to  the  adverse  party,  and  in  case  of  default 
the  court  shall  preclude  him  from  giving  evidence  of  the  part  or 
parts  of  his  affirmative  allegation  of  which  particulars  have  not  "^ 
been  delivev^ed 

Co.  Ptoc.,  S  158,  am'd;  L.  1004,  ch.  600.    In  effect  April  28,  190i. 

i  IS32,  Judgment  I  liovr  pleaded. 

In  pleading  a  jndgment,  or  other  determination,  of  a  court  or 
officer  of  special  jurisdiction,  it  is  not  necessary  to  state  the 
facts  conferring  jurisdiction;  but  the  judgment  or  determination 
may  be  stated  to  have  been  duly  given  or  made.  If  that  allega- 
tion is  controverted,  the  party  pleading  must,  on  the  trial,  estab- 
liish  the  facts  conferring  jurisdiction.  « 

Id.,  i  lei. 

i  S83.  Conditions  precedent  |  liow  pleaded. 

In  pleading  the  performance  of  a  condition  precedent  In  a  con- 
tract, it  is  not  necessary  to  state  the  facts  constituting  perform- 
ance; but  the  party  may  state,  generally,  that  he,  or  the  person 
whom  he  represents,  duly  performed  all  the  conditions  on  his  part. 
If  that  allegation  is  controverted,  he  must,  on  the  trial,  establish 
performance. 
Id.,  part  of  i  162. 

i  534.  Iniitmnient  for  payinent  of  money  t  liovr  pleaded. 

Where  a  cause  of  action,  defence,  or  counterclaim,  is  founded 
npon  an  instrument  for  the  payment  of  money  only,  the  party 
may  set  forth  a  copy  of  the  instrument,  and  state  that  there  is 
dae  to  him  thereon,  from  the  adverse  party,  a  specified  sum, 
which  he  claims.  Such  an  allegation  is  equivalent  to  setting 
forth  the  instrument,  according  to  its  legal  effect. 

Id.,  part  of  i  162,  am'd.     See  I  1917. 

I  B3S.  Pleadlnsra  In  libel  and  slander. 

It  is  not  necessary,  in  an  action  for  libel  or  slander,  to  state, 
in  the  complaint,  any  extrinsic  fact,  for  the  purpose  of  showing 
the  application  to  the  plaintiff,  of  the  defamatory  matter;  but 
the  plaintiff  may  state,  generally,  that  it  was  published  or  spoken 
concerning  him;  and,  if  that  allegation  is  controverted,  the  plain- 
tiff mast  establish  it  on  the  trial.  In  such  an  action,  the  defend- 
ant may  prove  mitigating  circumstances,  notwithstanding  that  he 
has  pleaded  or  attempted  to  prove  a  justification. 


M  586-42       GENERAL  RULES  OF  PLEADING.         c  6, 1 2 


f  S36.  [Am»d,  1877.]  Pleading  mltiffAtlnv  eircnmstAmeet 
In  action  for  a  'vrronff. 

In  an  action  to  recoTer  damages  for  the  breach  of  a  promise 
to  marry,  or  for  a  personal  injury,  or  an  injury  to  property, 
the  defendant  may  prove,  at  the  trial,  facts,  not  amounting  to 
a  total  defence,  tending  to  mitigate  or  otherwise  reduce  the 
plaintiff's  damages,  if  they  are  set  forth  in  the  answer,  either 
with  or  without  one  or  more  defences  to  the  entire  cause  of 
action.  A  defendant,  in  default  for  want  of  an  answer,  maj, 
upon  a  reference  or  inquiry  to  ascertain  the  amount  of  the  plain- 
tiff's damages,  prove  facts  of  that  description. 

/[  S87.   [Ani'dy  1879.]    Frt^olons  pleadinssi  how  dlaposed 

If  a  demurrer,  answer  or  reply  is  frivolous,  the  party  preju- 
diced there)>y,  upon  a  previous  notice  to  the  adverse  party,  of 
not  less  than  five  days,  may  apply  to  the  court  or  to  a  judge  of 
the  court  for  judgment  thereupon,  and  judgment  may  be  given 
accordingly.  If  the  application  is  denied,  an  appeal  cannot  be 
taken  from  the  determination,  and  the  denial  of  the  application 
does  not  prejudice  any  of  the  subsequent  proceedings  of  either 
party.  Costs,  as  upon  a  motion,  may  be  awarded  upon  an  appli- 
cation pursuant  to  this  section. 

Go.   Proc.,   9  247.     Bee  {  547. 

I  588.  Sliani  defences  to  bo  strlelcctt  oat* 

A  sham  answer  or  a  sham  defence  may  be  stricken  out  by  the 
court,  upon  motion,  and  upon  such  terms  as  the  court  deemi 
just. 
^Id.,  i  162,  am'd. 

i  B88.  Material  ▼artaneesi  ^omv  provided  for. 

A  variance,  between  an  allegation  in  a  pleading  and  the  proot 
is  not  material,  unless  it  has  actually  misled  the  adverse  party, 
to  his  prejudice,  In  maintainmg  his  action  or  defence,  upon  the 
merits.  If  a  party  insists  that  he  has  been  misled,  that  fsct, 
and  the  particulars  in  which  he  has  been  misled,  must  be  proved 
to  the  satisfaction  of  the  court.  Thereupon  the  court  may,  in 
its  discretion,  order  the  pleading  to  be  amended,  upon  such  tenni 
as  it  deems  just. 

Id.,  I  leo. 

I  540.  Immaterial  Tarlaneesi  Kovr  provided  for. 

Where  the  variance  is  not  material,  as  prescribed  in  the  last 
section,  the  court  may  direct  the  fact  to  be  found  according  to 
the  evidence,  or  may  order  an  immediate  amendment  without 
costs. 

Id.,  I  170. 

f  641«  'Wliat  to  be  deemed  a  failure  of  proof. 

Where,  however,  the  allegation  to  which  the  proof  is  directed, 
Is  unproved,  not  in  some  particular  or  particulars  only,  but  in 
its  entire  scope  and  meaning,  it  is  not  a  case  of  variance,  witiiis 
the  last  two  sections,  but  a  failure  of  proof. 

Id  ,  i  171. 

9  342.  [Am'd,  1R97.J    Amendmentn  of  eoarse. 

Within  twenty  days  after  a  pleading,  or  the  answer,  demurrer 
or  ropjy  thereto,  is  served,  or  at  any  time  before  the  period  for 
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answering  it  expires,  the  pleading  may  be  once  amended  by  the 

party,  of  course,  without  costs  and  without  prejudice  to  the  pro> 

ceedings  already  had.    But  if  it  is  made  to  appear  to  the  court 

that  the  pleading  was  amended  for  the  purpose  of  delay,  and  that 

the   adverse  party  will  thereby  lose  the  benefit  of  a  term,  for 

which  the  cause  is  or  may  be  noticeQi  the  amended  pleading  may 

h*  stricken  out,  or  the  pleading  may  be  restored  to  its  original 

form,  and  such  terms  imposed  as  the  court  deems  just* 

Co.  Proc.,  part  of  |  172,  remodelled;  L.  1897,  ch.  470.     In  effect  Sept.  1, 
1897. 

f  G43.  Amended  iileadinff  to  be  served  |  answ^er  thereto. 

Where  a  pleading  is  amended,  as  prescribed  in  the  last  section, 
a  copy  thereof  must  be  served  upon  the  attorney  for  the  adverse 
party.  A  failure  to  demur  to,  or  answer  the  amendc^d  pleading, 
within  twenty  days  thereafter,  has  the  same  effect  as  a  like 
failure  to  demur  to,  or  answer  the  original  pleading. 

Id.,  part  of  I  ITS.  and  of  I  IM. 

f  S44.  [Ain*d»  1877.}  SvFPleneatal  pleadings. 
Upon  the  application  of  either  party,  the  court  may,  and,  in 
a  proper  case,  must,  upon  such  terms  as  are  just,  permit  him  to 
make  a  supplemental  complaint,  answer  or  reply,  alleging  mate- 
rial facts  which  occurred  after  his  former  pleading,  or  of  which 
he  was  ignorant  when  it  was  made;  including  the  judgment  or 
decree  of  a  competent  court,  rendered  after  the  commencement 
of  the  action,  determining  the  matters  in  controversy,  or  a 
part  thereof.  The  party  may  apply  for  leave  to  make  a  supple- 
mental pleading,  either  In  addition  to,  or  in  place  of,  the 
former  pleading.  In  the  former  event,  if  the  application  is 
granted,  a  provisional  remedy,  or  other  proceeding  already  taken 
in  the  action,  is  not  affected  by  the  supplemental  pleading;  but 
the  right  of  the  adverse  party  to  haVe  it  vacated  or  set  aside, 
depends  upon  the  cases  presented  by  the  original  and  supplemental 
pleadings. 

Id.,  I  177,  am*d. 

I  545.  [Am*d,  1877.]  Motloa  to  atrtke  oat  trrelevant,  ete.^ 
natter. 

Irrelevant,,  redundant,  or  scandalous  matter,   contained   In   a 

pleading,   may  be  stricken  out,   upon  the  motion  of  a   person 

aggrieved  thereby.     Where  scandalous  matter  is  thus  stricken 

out,  the  attorney  whose  name  Is  subscribed  to  the  pleading  may 

be  directed  to  pay  the  costs  of  the  motion,  and  his  failure  to 

pay  them  may  be  punished  as  a  contempt  of  the  court. 

Id.,  I  160,  un*d.    See  Bnle  22. 

I  5M.  [Am'd,  18770  Indefinite  or  uncertain  alleffatlona. 
Where  one  or  more  denials  or  allegations,  contained  in  a  plead- 
ing, are  so  indefinite  or  uncertain  that  the  precise  meaning  or 
application  thereof  is  not  apparent,  the  court  may  require  tUe 
pleading  to  be  made  definite  and  certain^  by  amendment. 

Id.,  piirt  of  I  160,  mm*d.     See  Rale  22. 

S  547.  [Added,  1908.I  Motions  for  Jad^ment  upon  plead* 
lnf?fl. 

If  either  party  is  entitled  to  judgment  upon  the  pleadings,  the 
court  may  upon  motion  at  any  time  after  issue  joined  give  judg- 
ment accordingly. 

Added,  U  1908,  ch.  106.     In  effect  Sept.  1,  1008. 
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CHAPTER  VII. 
General  Provisional  Remedies  in  an  Action* 

TITLE  I. —  Arreet,   Pending  the  Action,  and  Proceedings  ThereoiMtL. 

TITLE  II. —  Injunction. 

TITLE  III. —  Attachment  of  Property. 

TITLE  IV. —  Other     FroWBional   Itemedies;    Oeaeral  and    HfeoeUanecMiB  PM- 

TisiOQB. 

TITLE  I. 

Arrest,  pending  the  action,  and  proceedinjs  thereupwu 

Article  1.  Cases  where  an  order  of  arrest  may  be  granted,  and  po'sons  liable 
to  arrest 

2.  Granting,  executing,  and  vacating  or  modifying  the  order  of  arrescL 

3.  Dlscharginfi:  the  defendant  upon  ball  or  deposit;  justification  of  tiie 

bail   and   dispoiiition   of   the  deposit. 

4.  Charging  and  discharging  bail. 

article:  first.* 

Ca-aes  where  an  order  of  arrest  may  be  granted,  and  persont 

liable   to  arrest. 

Sec.  548.  No  person  to  be  arrested   in  cItII  proceedings,   without  a   statatory 
proyision.    Ne   exeat   abullshed. 
649.  When  the  right  to  arrest  depends  upon  the  nature  of  the   actloo. 

550.  When  the  right  to  arrest  depends  partly  upon  extrinsic  tacts. 

551.  Order,    whc>n    and   where   granted;    when   of   right,    and   wben   dla> 

cretlonary. 
652.  Foreign  judgment  not  to  affect  right  to  arrest. 

553.  Women   not  to   be  arrested,   except,   etc. 

554.  Idiot,    lunatic,    or    infant    under    fourteen,    if   arrested,    to    be   dis- 

charged. 

555.  Person  sued  In  a  representatlTe  capacity,  not  to  be  arrested. 

I  548.  [Repealed  by  L.  1909»  ch.  14.  See  Consolidated  Laws, 
tit.  Civil  Rights  Law,  §  23.] 

S  540.  rAm*d,  1877  and  1886.1  IVlieii  the  rlflrlit  to  mrreat 
depends  upon  the  nature  of  the  action. 

A  defendant  may  be  arrested  in  an  action,  as  prescribed  in 
this  title,  where  the  action  is  brought  for  either  of  the  following 
causes: 

1.  To  recover  a  fine  or  penalty. 

2.  To  recover  damages  for  a  personal  injury;  an  injury  to 
property,  including  the  Avrongful  taking,  detention  or  conversioD 
of  persona]  property;  breach  of  a  promise  to  marry;  miscondnet 
or  neglect  in  office,  or  in  a  professional  employment;  fraud;  or 
deceit,  or  to  recover  a  chattel  where  it  is  alleged  in  the  complahit 
that  the  chattel  or  a  part  thereof  has  been  concealed,  removed 
or  disposed  of  so  that  it  cannot  be  found  or  taken  by  the  sheriff 
and  with  intent  that  it  should  not  be  so  found  or  taken,  or  to 
deprive    the  plaintiff   of   the   benefit   thereof;   or  to  recover    for 

•  See  Laws  lvS86,  ch.  672. 
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monej  receired,  or  to  recover  property  or  damages  for  the  oon- 
Tersion  or  mistapplication  of  property  where  it  is  alleged  in  the 
complaiiit  that  the  money  was  received  or  the  property  was  em- 
besxled  or  fraudnlently  misapplied  by  a  public  omcer  or  by  an 
attorney,  solicitor  or  counselor,  or  by  an  officer  or  agent  of  a 
corporation  or  banking  association  in  the  course  of  his  employ- 
ment, or  by  a  factor,  agent,  broker,  or  other  person  in  a  fiduciary 
capacity.  Where  such  allegation  is  made,  the  plaintiff  cannot 
recoTer  unless  he  proves  the  same  on  the  trial  of  the  action;  and 
a  jadgment  for  the  defendant  is  not  a  bar  to  the  new  action  to 
recover  the  money  or  chatteL 

3.  To  recover  money,  funds,  credits,  or  property ^  held  or, 
ofi-ned  by  the  State,  or  held,  or  owned,  officially  or  otherwise, 
for  or  in  behalf  of  a  public  or  governmental  interest,  by  a 
mnnicipal  or  other  public  corporation,  board,  officer,  custodian 
agency,  or  agent,  of  the  State  or  of  a  city,  county,  town,  village, 
or  other  division,  subdivision,  department,  or  portion  of  toe 
State,  which  the  defendant  has,  without  right,  obtained,  received, 
coDTerted,  or  disposed  of,  or  to  recover  damages  for  so  obtaining, 
receiving,  paying,  converting,  or  disposing  of  the  same. 

4,  [Added,  1870|  am'd,  1880.]  In  an  action  upon  contract 
expresB  or  implied,  other  than  a  promise  to  marry,  where  it  is 
alleired  in  the  complaint  that  the  defendant  was  guilty  of  a 
fraud  1.1  contracting  or  incurring  the  liability,  or  that  he  has 
aince  the  making  of  the  contract,  or  in  contemplation  of  making 
of  the  same,  removed  or  disposed  of  his  property  with  intent 
to  defraud  his  creditoji,  or  is  about  to  remove  or  diq[)ose  of  the 
aazne  with  like  intent;  but  where  such  allegation  is  made,  the 
nlttintiff  cannot  recover  unless  he  proves  the  fraud  on  the  trial 
of  the  action;  and  a  judgment  for  the  defendant  Is  not  a  bar 
to  :i  new  action  to  recover  upon  the  contract  only. 
Oi».  Proe..  i  170,  am'd;  L.  1886,  ch.  672. 

§  SSO.    [Am'd,  1877  and  18H0.]     "Wh^n.  the  rigrht  to  arreat 
A«9«Bda  partly  vpon  cxtrinsle  facts. 

A  defendant  may  also  be  arrested  m  an  action  wherein  the 
jndfinent  demanded  requires  the  performance  of  an  act,  the 
negrTect  or  refusal  to  i)erform  which  would  be  punishable  by  the 
court  as  a  contempt,  where  the  defendant  is  not  a  resident  of 
the  State,  or,  being  a  resident,  is  about  to  depart  therefrom, 
by  reason  of  which  non-residence  or  departure  there  is  dangei 
that  a  jadgment  or  an  order  requiring  the  performance  of  the 
act  will  be  rendered  ineffectual, 
flnbatttnte  for  part  of  i  170,  Go.  Proe. ;  L.  1886,  cb.  672. 
§  681.  [Am*d,  1877  and  188(10  Order  when  and  wliero 
^v«jated|  ivrhea  of  rtffht,  and  'when  discretionary. 

In  a  case  specified  in  the  last  section,  the  order  of  arrest  can 
be  granted  only  by  tha  court,  is  always  in  its  discretion,  and 
may  be  granted  or  served,  either  before  or  after  final  judgment, 
unleaa  an  appeal  from  the  judgment  is  pending,  upon  which 
aecTuritir  has  been  given,  sufficient  to  stay  the  execution  thereof. 
In  either  of  the  cases  specified  in  section  five  hundred  and 
forty-nine,  the  order  cannot  be  served  after  final  judgment; 
but  it  may  be  granted,  where  a  proper  case  therefor  is  presented, 
at  any  time  before  final  judgment. 
t».  1S86,  eh.  672. 

I  502.     Forelirn  Ivdirntent  not  1o  affect  rigrht  to  arrest. 
The  recovery  of  judment  in  a  court,  not  of  the  State,  for  the 
same  cause  of  action;  or.  where  the  action  is  founded  upon  fraud 
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or  deceit,  for  the  price  oi  value  of  the  property  obtained  therebj; 
does  not  affect  tlie  right  of  the  phuntiff  to  arrest  the  defendant, 
as  prescribed  in  this  title. 

§  !S6:i.  [Am'dy  1877.]  Woman  not  to  be  arrested,  exeept, 
ete« 

A  woman  cannot  be  arrested,  as  prescribed  in  this  titles 
except  in  a  case  where  the  order  can  be  granted  only  by  the 
court;  or  where  it  appears,  that  the  action  is  tc  recover  damsga 
for  a  wilful  injury  to  person,  character,  or  property. 

Last  sentence  of  Go.  Pzoc.,  |  17D. 

§  S64.  [Ani'd,  1877.]  Idiot,  lunatics,  or  Infant  under  (oar- 
teen,  If  arrested,  to  be  dlscharsecl. 

A  lunatic,  an  idiot,  or  an  infant  under  the  age  of  fourteen 
years,  if  arrested,  may  be  discharged  from  arrest,  as  a  privi' 
leged  person,  in  the  discretion  of  the  court.  The  application 
for  his  discharge  may  be  made,  in  his  behalf,  by  a  relative,  or 
by  any  other  person  whom  the  court  or  judge  permits  to  repre- 
sent him,  for  the  purpose. 

f  555.  Person  sued  In  a  representative  oapaolty,  net  to 
be  arrested. 

A  person   prosecuted    In   a   representative   capacity,   as  heir, 
executor,  administrator,  legatee,  devisee,  next  of  Icin,  assignee, 
or  trustee,  cannot  be  arrested,  as  prescribed  in  this  title,  exceiit 
for  his  personal  act. 
UodeUsd  npOD  2  a.  S.  8i8,  f  9  (2  Edm.  880). 
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ARTICI^BS  SIBCOliB. 

OranUng,  txecuHng^  and  vaeating  or  modifying  the  order  of 

arren. 

Bee.  666.  Order  required  for  arrest;  how  granted. 
867.  Proof  neceesarj  to  procure  order. 

66ft.  Wben  order  may  be  grmnted;  effect  of  complaint  anbeeqnentljr  made. 
668.  Secxirlty.  upon  order  of  arreit  nade  bj  a  judge. 
680.  Id.;  upon  order  of  arrest  granted  bj  tbe  court. 

661.  Cootents  of  the  order;  to  whom  directed;  wben  to  be  ezecnted. 

662.  OopKj  of  papers  to  be  dellTered  to  defendant;  originals  to  be  filed. 

665.  An  •et;  bow  made. 

664.  General  prorialon  as  to  priTllege  from  arrest;  discharge  of  privileged 
person. 

666.  Privilege  of  oiBcen  of  conrts. 

666.  Defendant  arrested  to  have  twenty  dsTS  to  answer. 

667.  Wben  application  to  be  made  to  vacate  order  of  arrest,  etc. 

668.  Ho..-  and  to  whom  application  most  be  made;  opposing  it  bj  new 

pryofs. 
6C9-571.   [Repealed.] 
fits.  Supenedeas,  imless  defendant  Is  charged  In  ezeeatton,  etc. 

I    65e.    [Am^dy    1877.3      Order    reQulred    for    arrest  |    how 


An  order  for  the  arrest  of  the  defendant,  except  as  otherwise 
orescrlbed  in  section  five  hundred  and  fifty-one  or  this  act,  must 
be  obtained  from  a  jndge  of  the  court  in  which  the  action  is 
brought,  or  from  any  county  judi^e. 

Oo.  Proc.,  I  180.    Bee  61  606, 618  aad  1949,  post 

f  S97.    [Am'd,  1879.]      Proof  necessary  to  procure  order. 

The  order  may  be  granted,  in  a  case  specified  in  section  five 
hundred  and  forly-nine  of  this  act,  where  it  appears  by  the 
affidant  of  the  plaintiff  or  any  other  person,  that  a  sufficient 
cause  of  action  exists  against  the  defendant,  as  prescribed  in 
that  section.  It  may  be  granted,  in  a  case  specified  in  section 
five  hundred  and  fifty  of  this  act,  upon  the  like  proof  that  a 
BofiScient  cause  of  action  exists  against  the  defendant,  as  pre- 
scribed in  that  section,  and  of  the  other  matters,  extrinsic  to 
the  cause  of  action,  specified  in  that  section.  The  affidavit 
may  also  contain  any  statement,  tending  to  determine  the 
amount  of  bail  to  be  required. 

Id.,  i  181.  wltb  modifications. 

6  868.  [Arn'dy  1879,  1886.]  'When  order  may  be  nrrantedi 
effect  of  complaint  snbneavently   made. 

Subject  to  the  provisions  of  the  las'j  preceding  section,  the 
order  may  be  granted  at  any  time,  after  the  commencement  of 
tbe  action.  It  may  also  be  granted  to  accompany  the  sum- 
mons, but  at  any  time  after  the  filing  or  service  of  the  com^ 
plaint  the  order  of  arrest  must  be  vacated  on  motion,  if  the 
complaint  fails  to  set  forth  a  sufficient  cause  of  action,  as  re- 
qoired  by  aection  five  hundred  and  forty-nine  of  this  act,  but 
where  the  order  is  applied  for  after  the  filing  or  service  of  the 
complaint,  the  court  before  granting  the  same  may  without 
notice  direct  the  service  of  an  amended  complaint  so  as  to 
confonn  to  the  allegations  required  In  subdivisions  two  and  four 
of  section  five  hundred  and  forty-nine  of  this  act 

U.,  I  188:  L.  1886,  ch.  672. 
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I  S68.  [Am'dy  1878.]  *  Security,  upon  <»rder  or  wtrr^mt 
made  by  Jndse. 

Except  where  the  action  is  brought  for  a  cause  specified  in 
subdivision  third  of  section  five  hundred  and  forty-nine  of  tliis 
act,  or  in  a  case  where  it  is  specially  prescribed  by  law  that 
security  may  be  dispensed  with,  or  the  security  to  be  giTen  is 
specially  regulated  by  law,  the  judge,  before  he  grants  the  order, 
must  require  a  written  undertaking  on  the  part  of  the  plaintiff, 
with  two  sufficient  sureties*  to  the  effect  that,  if  the  defendant 
recovers  judgment,  or  if  it  is  finally  decided  that  the  plainti^  was 
not  entitled  to  the  order  of  arrest,  the  plaintiff  will  pay  all 
costs  which  may  be  awarded  to  the  defendant,  and  all  damages 
which  he  may  sustain  by  reason  of  the  arrest,  not  exceeding 
the  sum  specified  in  the  undertaking,  which  must  be  at  least 
equal  to  one-tenth  of  the  amount  of  bail  required  by  the  order, 
and  not  less  than  two  hundred  and  fifty  dollars. 
Go.   Proc.,  part  of  I   182. 

§  600.    Id.  I  upos  order  of  arrest  granted  by  tbe  cowrt. 

Where  the  order  can  be  granted  only  by  the  court,  an  under 
taking  on  the  part  of  the  plaintiff  may  be  dispensed  with.    If  it 
is  required,  its  forn^,  and  the  security  to  be  given  thereupon* 
must  be  such  as  the  court  prescribes. 
Covers  case  of  a  ne  exeat. 

S  B^l.  [Am'dy  1877.]  Contents  of  tbe  order  |  to  inborn 
directed  I  wben  to  be   executed. 

The  order  must  be  subscribed  by  the  plaintifTs  attorney,  and, 
except  where  it  is  granted  by  the  court,  by  the  judge.  It  may 
be  directed,  either  to  the  sheriff  of  a  particular  county,  or,  gen- 
erally, to  the  sheriff  of  any  county.  It  must  require  the  aheriCF 
forthwith  to  arrest  the  defendant,  if  he  is  found  within  his 
county;  to  hold  him  to  bail  in  a  specified  sum;  and  to  return  the 
order,  with  his  proceedings  thereunder,  as  prescribed  by  law. 
Tho  plaintiff*s  attorney  may,  at  his  option,  oy  an  indorsement 
upon  the  order,  or,  where  it  was  granted  by  the  court,  upon  the 
copy  thereof,  delivered  to  the  sheriff,  fix  a  time  within  which 
the  defendant  must  be  arrested.  In  that  case,  he  cannot  be  ar^ 
rested  afterwards,  under  the  same  order. 

Go.  Proc.,  part  of  9  188,   am'd.  8eo  |  800.    Bee  also  Bale  18. 

9  662.  [Am'd,  1879.]  Copies  of  papers  to  be  dellTered  te 
defendant!  orlsrlnals  to  be  filed. 

Tho  order  of  arrest,  or,  where  it  w^as  granted  by  the  court,  a 
certified  copy  thereof,  subscribed  by  the  plaintiff's  attorney;  and. 
in  either  caae^  the  papers  upon  which  the  order  was  granted,  willi 
the  undertakmg,  if  any;  must  be  delivered  to  the  sheriff,  who, 
upon  arresting  the  defendant,  must  deliver  to  him  a  copy  thereof. 
Tl\o  papers,  upon  which  the  order  was  granted,  with  the  under 
taking,  il'  any,  must  be  filed,  with  the  order  of  arrest,  or  &  certi- 
fied copy  thereof,  at  the  time  prescribed  for  filing  the  same.  In 
tion  five  hundred  and  ninety  of  this  act. 


Id.,    I  184,   am'd  by  tbe  addlHon  of  the  last  eentaMe.   flee  f 
also  Bole  4. 

9  K63.    Arrest}  ikO'w  niade. 

The  sheriff  must  execute  the  order  by  arresting  the  defendant, 
if  he  is  found  within  his  county,  and  keeping  him  in  ctutody, 
until  discharged  by  law. 

Id.,  tret  daoee  of   9   186. 
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f  S04.  (Am'd*  188B.1  General  provision  «•  to  privilege 
front   arre«t(  dlncharffe  of  prlvlleared  person. 

This  title  does  not  abridge  or  affect  a  priTilege  from  arrest 
^ven  by  law,  or  a  right  of  action  for  a  breach  thereof.  A  privi- 
leged person  is  entitled  to  be  discharged  from  arrest,  where 
otner  provision  is  not  made  therefor  by  law,  by  th*»  court,  or  a 
jnd^re  thereof;  or  by  the  countj  judge  of  a  county  where  the 
arrest  was  made.  The  order  must  be  made,  upon  proof,  by  affi- 
davit, of  the  facts  entitling  the  applicant  to  tne  di.schnrge;  and 
tbe  arrest  and  discharge  are  not  a  bar  to  a  new  arrest,  after  the 
privilege  has  ceased.  The  court  or  judge  may  make  the  order 
without  notice,  or  may  require  notice  to  be  given  to  the  sheriif, 
or  to  the  plaintiff,  or  to  both. 

U    1895.  ch.  94e. 

f  ses.  [Repealed  by  L.  1909,  ch.  14.  See  Consolidated' Laws, 
tit.  Civil  Rights  Law,  S  24.] 

f    IS66.  Defendant  arrested   to   have   tTrenty   days  to  an- 

£xcept  where  an  order  of  arrest  can  be  granted  only  by  the 
court,  a  defendant,  arrested  before  answer,  has  twenty  days, 
after  the  arrest,  in  which  to  answer  the  complaint;  and  judgment 
mnst  be  stayed  accordingly. 

Sabfitltuted  for  part  of  Co.  Proc..   |   1S3. 

f  Ser.  (Am*d,  1877.1  "When  application  to  be  made  to 
v«e«te  order  of  arrest,  etc. 

£xcept  where  an  order  of  arrest  can  be  granted  only  by  the 
court,  a  defendant,  arrested  as  prescribed  in  this  title,  may,  at 
any  time  before  final  jud^ent,  or,  if  he  was  arrested  within 
twenty  days  before  final  judgment,  at  any  time  within  twenty 
days  after  the  arrest,  apply  to  vacate  the  order  of  arrest;  or  to 
reduce  the  amount  of  bail;  or  to  increase  the  security  given  by 
the  plaintiff;  or  for  one  or  more  of  those  forms  of  relief,  to- 
irether,  or  in  the  alternative.  In  a  case  where  the  order  of  arrest 
can  be  granted  only  by  the  court,  a  like  application  may  be 
nuid«>,  at  any  time  within  twenty  days  after  the  arrest;  and  nn 
application  to  increase  the  security  given  by  the  ni-iintiff,  may  be 
made  at  any  time  before  final  judgment. 
Id. 

f  068.  [Ant*d,  1877.]  Ho^v  and  to  ^vhom  application  mnst 
Ibe    n&ade;   opposlnir  It  hy  new  proofs. 

An  application,  specified  in  the  last  section,  may  be  founded 
only  upon  the  papers  upon  which  the  order  was  grnnte<l;  in 
ifvhich  case,  it  must  be  made  to  the  court,  or,  if  the  order  was 
l^anted  oy  a  judge  out  of  court,  to  the  same  judge,  in  court  or 
out  of  court,  and  with  or  without  notice,  as  he  deems  proper; 
and  the  application  mnst  be  heard  upon  those  papers  only.  Or 
it  may  be  founded  upon  proof,  by  affidavit,  on  the  part  of  the 
defendant;  in  which  case,  it  mnst  be  made  to  the  court,  or.  if  the 
order  was  granted  by  a  judge  out  of  court,  to  any  Indge  of 
the  court,  upon  notice,  and  it  may  be  opposed  by  new  proof, 
by  affidavit,  on  the  part  of  the  plaintiff,  tending  to  sustain  any 
irronnd  of  arrest  recited  in  the  order,  and  no  other,  unless  the 
defendant  relies  upon  a  discharge  in  bankruptcy,  or  upon  a  dis- 
charge or  exoneration,  granted  in  insolvent  proceedings;  in  which 
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case,  the  plaintiff  may  show  any  matter  in  aYoidance  thereof, 
whicn  he  might  show  upon  the  trial. 

SubBtltate  for  Co.   Proc.,   |  205. 
I  509.    [Repealed,  1877.] 
i  570.    [Repealed,  1877.] 
i  5T1.    [Repealed,  1877.] 

I  572.  [Am'd,  1877,  1882  and  1886.]  8nper«edeas»  haIcm 
defendant  is  cliarired  in  ezeention,  etc. 

Except  in  a  case  where  an  order  of  arrest  can  be  granted  only 
by  the  court  if  the  plaintiff  unreasonably  delay  the  trial  of  the 
action  or  neglects  to  enter  judgment  therein  within  ten  days 
after  it  is  in  his  power  to  do  so,  or  neglects  to  issue  executiOL 
against'  the  person  of  the  defendant  within  ten  days  after  the 
return  of  the  execution  against  the  property,  and  in  any  cTenl 
neglects  to  issue  the  same  within  three  months  after  the  entrr 
of  the  judgment,  or  whenever  it  shall  appear  to  the  satisfaction 
of  the  court  that  the  plaintiff  in  an  action,  or  a  judgment  cred- 
itor in  a  judgment,  delays  the  enforcement  or  his  remedies 
therein  by  collusion,  or  for  the  purpose  of  allowing  the  debtor 
to  remain  in  prison  under  the  mandate  in  any  other  action,  be- 
fore the  issuing  of  the  mandate  in  favor  of  such  creditor,  so 
as  to  produce  a  continued  and  extended  imprisonment  by  virtue 
of  the  separate  mandates  in  the  different  actions,  the  defendant 
must  upon  his  application,  made  upon  notice  to  the  plaintiff,  be 
discharged  from  custody  if  he  has  already  been  taken  under  the 
mandate  against  him  in  such  action;  or  if  he  has  not  yet  been 
imprisoned  therein,  be  relieved  from  imprisonment  by  virtue  of 
such  mandate,  by  the  court  in  which  the  action  was  commenced, 
unless  reasonable  cause  is  shown  why  the  application  should  not 
be  granted.  A  defendant  discharged  as  prescribed  in  this  section 
shall  not  be  arrested  upon  an  execution  issued  upon  the  judgment 
in  the  action. 

Co.  Proc.p  part  of  |  288,  am*d;  L.  1886,  ch.  072. 
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ARTIOLB  THIRD* 

DUchargk^g  the  dtfmdkxnt  upcn  hcM  or  dtpoHt;  fuit{fioa4ion  of 

the  baU  and  dupontion  of  the  ae^potii. 

578.  Defendant  to  be  OlMhaiged  on  tell  tr  depofit. 

074.  Wbea  defendant  may  ele«t  to  glv«  bafl,  ete.,  or  bend  for  Ubertlee. 

67S.  Vndertoklng  of  tbe  ball;  wbat  to  eontoln. 

OfS.  Bsamlnation  of  penona  offered  aa  ball. 

017.  FfUng,  ete.,  of  papen;  ptalntUTa  acceptance  or  rejection  of  balL 

878.  Notice  of  Jariadfction;  new  ondertaklng,   If  otber  ball  la  given. 

B79.  QoallJIcatlotta  of  bail. 

Bftlk.  Jnstlflcation  of  balL 

081.  Allowance  of  baU. 

688.  Depoalt  of  money  wltb  eberlff. 

668.  ntrment  of  depoelt  Into  coort  by  aberUf. 

084.  Sabatitutlnir    bail    for    aeposit. 

HO.  Bow  deffflilt  fl*T(HWd  of. 

688.  Wben  depoelt  to  be  paid  to  a  third  peraon. 

087.  tterift.  when  liable  to  ball:  hla  dla<diaMe  tcosx  UabOtty. 
688w  Ftooeedlnaa  on  indecent  acainat  tfnttiK 

088.  Ban  UaUe  to  ebttlff. 

080.  PUins  papera  If  baU  not  glTon. 

I  S78.    Defendant  to  be  diaclutrffed  on  bail  or  deposit* 

The  defendant,  at  any  time  before  he  is  in  contempt,  where 
the  order  can  be  grranted  only  by  the  court,  or,  in  any  other  case* 
At  any  time  before  execution  against  his  person,  must  be  dis- 
charged from  arrest,  either  upon  giving  ban.  or  upon  depositing 
the  stim  specified  In  the  order  of  arrest.  The  defendant  may 
glTe  bail,  or  make  the  deposit,  immediately  upon  his  arrest,  at 
any  hour  of  the  day  or  night;  and  he  must  have  reasonable  op- 
portunity to  see*  for  and  to  procure  bail,  before  being  committed 
to  JaiL 

Go.  Pree.,  f  188,  am'd.    See  poet,  f  1706. 

I  S74.  'When  defendant  may  eleot  to  sive  bail,  etc.^  or 
%o«d    for   liberties. 

Where  the  defendant  is  actually  confined  in  the  jail,  by  rir- 
tue  of  an  order  of  arrest,  and  final  or  interlocutory  judgment  has 
been  rendered  against  him  in  the  action,  but  an  execution  against 
his  person  has  not  been  issued,  he  may  elect,  either  to  give  a  bond 
for  the  liberties  of  the  jail,  or  to  give  bail  or  make  a  deposit,  as 
prescribed  in  this  article. 

I  STB.    Vndertakins'  of  tbe.  baili  irliat  to  eoatain. 

The  defendant  may  giye  bail,  by  deliyering  to  the  sheriff  a 
written  undertaking,  tn  the  sum  specified  in  the  order  of  arrest, 
executed  by  two  or  more  sufficient  bail,  stating  their  places  of 
residence  and  occupations,  to  the  following  effect: 

1.  If  the  order  of  arrest  could  be  granted  only  by  the  court, 
that  the  defendant  will  obey  the  direction  of**  court,  or  of  an 
appellate  court,  contained  in  an  order  or  a  judgment,  requiring 
him  to  perform  the  act  specified  in  the  order;  or,  in  default  of 
bia  so  doing,  that  he  will,  at  all  times,  render  himself  amenable 
to  proceedings  to  punish  him  for  the  omission. 

2.  If  the  action  is  to  recover  a  chattel,  that  the  defendant  will 
deliver  it  to  the  plaintiff,  if  delivery  thereof  is  adjudged  in  the 
action,  and  will  pay  any  sum  recovered  against  him  in  tne  action* 


*f 


*  Crror  In  engroealna  for  "  eeek.* 
-**  WoKd  **  the  "  oBUtted  bj  error  In  engroaeli^ 
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3.  In  any  other  case,  that  the  defendant  will,  at  all  times, 
render  himself  amenable  to  any  mandate,  which  may  be  iiHiied 
to  enforce  a  final  judgment  against  him  in  the  action. 
Substitute  for  Go.  Proc.,  |  187. 

9  676.  [Am'd.  1879.,^  Examinatloii  of  persoiui  oJfer*^  •» 
ball,. 

It  is  not  necessary  that  the  undertaking  shouM  be  apMw««> 
or  accompanied  with  an  affidavit  of  justification  of  the  bail.  Hvt 
the  officer,  taking  the  acknowledgment  of  the  undertaking,  mo«i. 
If  the  sheriff  so  requires,  examine  under  oath,  to  a  reasons bk> 
extent,  the  persons  offering  to  become  bail,  concerning  their  prop- 
erty and  their  circumstances.  The  examination  must  be  reduced 
to  writing,  subscribed  by  the  bail,  and  attached  to  the  under* 
takini? 

From  2  R.  S.  380,  I  20  (2  Edm.  806). 

{  577.  TAnt'd,  1870.]  Flllnir»  etc.,  of  papersf  plaintiff*! 
acceptance  or  rejection  of  ball. 

Within  three  days  after  bail  is  given,  the  sheriff  must  deliver  to 
the  plaintiff's  attorney  copies,  certified  by  him,  of  the  order  of  ar- 
rest, return  and  undertaking.  The  plalntifTs  attorney,  within  ten 
days  thereafter,  must  serve  upon  the  sheriff  .a  notice  that  he 
does  not  accept  the  bail;  otherwise  he  is  deemed  to  have  accepted 
them,  and  the  sheriff  is  exonerated  from  liability. 
Co.  Proc.,  I  102,  am'd.  ■ 

9  578.  Ifotlce  of  Jnstlflcatlon)  neir  nndertalclnc  If  otker 
bail  !•  arlven. 

Within  ten  days  after  the  receipt  of  the  notice,  the  sheriff  or 
the  defendant  may  serve  upon  the  plaintiff's  attorney,  notice  of 
the  justification  of  the  same  or  other  bail,  speoifying  the  place 
of  residence  and  occupation  of  each  of  the  latter,  before  a  judse 
of  the  court,  or  a  county  judge,  at  a  specified  time  and  place;  the 
time  to  be  not  less  than  five  nor  more  than  ten  days  thereafter, 
and  the  place  to  be  within  the  county  where  one  of  the  bail  re- 
sides, or  where  the  defendant  was  arrested.  If  other  bail  are 
given,  a  new  undertaking  must  be  executed,  as  prescribed  in  sec- 
tion 575  of  this  act. 
Id.,  9  108.  am*d. 

f  670.    <lnalllleatlon«  of  bail. 

The  qualifications  of  bail  are  as  follows; 

1.  Bach  of  them  must  be  a  resident  of,  and  a  householder  or 
freeholder  within  the  State. 

2.  Each  of  them  must  be  worth  the  sum  specified  in  the  order 
of  arrest,  exclusive  of  property  exempt  from  execution;  but  the 
judge,  on  justification,  may  allow  more  than  two  bail  to  justify* 
severally,  in  sums  less  than  that  specified  in  the  order,  if  the 
whole  justification  is  equivalent  to  that  of  two  sufficient  baiL 

Id.,  I  104,  am*d. 

«580.    Jnstlilcatlon  of  ball. 

For  the  purpose  of  justification,  each  of  the  bail  must  atteod 
before  the  judge,  at  the  time  and  place  mentioned  in  the  notice, 
and  be  examined  on  oath,  on  the  part  of  the  plaintiff,  touching 
his  sufficiency,  in  such  manner  as  the  judge,  in  his  discretion, 
thinks  proper.  The  judge  may,  in  his  discretion,  adjourn  the 
examination  from  day  to  day,  until  it  is  completed;  but  such  an 
adjournment  must  always  be  to  the  next  judicial  day,  unless  by 
consent  of  parties.  If  required  by  the  plaintiff's  attorney,  the 
examination  must  be  deduced  to  writing,  and  subscribed  by  the 
bail. 
Go.  Proc.,  I  106,  am*d. 
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f  681.    Allow»nee  of  ball. 

If  the  judge  finds  the  bail  suflSbient,  he  must  anuez  the  exami- 
nation  to   the  undertaking,  indorse  his  allowance  thereon,   and 
cause  them  to  be  filed  with  the  clerk.    The  sheriff  is  thereupon 
exonerated  from  liability. 
Id.,  i  19e,  am*d.    See  pott,  |  1706. 

f  683.  [Am'd,  1004.]    Deposit  of  mottoy  with  aherlir. 

A  defendant,  or  other  person  arrested  or  attached  on  civil 
process,  who  is  entitled  to  release  on  bail,  or  to  jail  liberties 
on  gtYiDg  the  undertaking  required  by  section  one  hundred  and 
fifty  of  this  act,  may  instead  of  giving  bail,  or  such  undertak- 
ing, deposit  with  the  sheriff  the  sum  specified  in,  or  endorsed 
upon  such  process,  or  which  might  be  required  in  such  under^ 
taking.  The  sheriff  must  thereupon  give  the  prisoner  a  certifi- 
cate of  the  deposit  and  discharge  him  from  custody.  A  deposit 
80  made  in  lieu  of  an  undertaking  for  jail  liberties  must  be 
appliecU  under  direction  of  the  court,  in  satisfaction  of  any  judg- 
ment for  escape  of  the  prisoner  from  such  liberties  and  in 
payment  Of  any  expense  incurred  in  the  defense  of  an  action 
for  such  escape,  and  thereafter  the  surplus,  if  any,  and  in  case 
there  has  been  no  such  escape,  the  whole,  of  such  deposit  must 
be  refunded  to  the  prisoner  or  his  representative,  and  in  case 
of  a  deposit  in  lieu  of  bail  <yi  attachment  against  the  person, 
it  shall  abide  the  disposition  of  the  court,  or  a  judge  thereof, 
or  a  county  judge. 
Id..  *  197,  am'd;  L.  1904,  ch.  884.    In  effect  April  26,  1904. 

f  683.  Payment  of  deposit  Into  court  by  sheriff. 

The  sheriff  must,  within  four  days  after  the  deposit,  pay  it  into 
court.  He  must  take,  from  the  officer  receiving  it,  two  certifi- 
cates of  the  payment,  one  of  which  he  must  deliver  to  the  plain- 
tiff, and  the  other  to  the  defendant.  For  a  default  in  making  the 
payment,  the  official  bond  of  the  siseriff  may  be  prosecuted,  as  in 
any  other  case  of  delinquency. 
Id..  1 108. 

f  IB84.    9nbstltntln«  ball  for  deposit. 

If  money  is  deposited,  as  prescribed  in  the  last  two  sections, 
bail  may  be  given,  and  may  justify  upon  notice,  at  any  time  be- 
fore the  expiration  of  the  right  to  be  discharged  on  bail.  There- 
upon the  judge,  before  whom  the  justification  is  had,  must  direct, 
in  the  order  of  allowance,  that  the  money  deposited  be  refunded 
to  the  defendant  or  his  representative,  and  it  must  be  refunded 
accordingly. 
Id.,  i  190,  am'd. 

i  R85.    How  deposit  disposed  o#. 

If  money  deposited  is  not  refunded,  as  prescribed  in  the  last 
section,  it  is,  in  a  case  where  the  order  of  arrest  could  be  granted 
only  by  the  court,  subject  to  the  direction  of  the  court,  as  justice 
requires,  before  and  after  the  judgment.  In  any  other  case,  if 
it  remains  on  deposit,  when  final  judgment  is  rendered  for  the 
plaintiff,  it  must  be  applied,  under  the  direction  of  the  court,  in 
satisfaction  of  the  judgment,  and  the  surplus,  if  any,  must  be  re- 
funded to  the  defendant,  or  his  representative.  If  the  final  judg- 
ment is  for  the  defendant,  or  the  action  abates  or  is  discontinued, 
the  sum  deposited,  and  remaining. unapplied,  must  be  refunded  to 
tbe  defendant  or  his  representative. 
BabmtUnf  for  Co.  Proc.,  |  200. 
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I  680.   IVheB  deposit  to  be  paid  to  a  third  person. 

At  any  time  before  the  deposit  is  paid  into  court,  the  defendant 
may  deliver  to  the  sheriff  a  written  direction,  to  pay  it  to  a  tUid 
person,  therein  specified,  in  the  event  that  the  defendant  be- 
comes entitled  to  a  return  thereof;  but  without  expressing  any 
other  contingency.  The  direction  must  be  acknowledged  or 
proved,  and  certified,  in  like  manner  as  a  deed  to  be  recorded; 
and  the  sheriff  must  deliver  it  to  the  officer  who  receives  the  de- 
posit, who  must  note  the  substance  thereof,  with  the  entries  of 
the  deposit,  in  his  books,  and  upon  the  two  certificates  of  par- 
ment  into  court.  The  money  thus  deposited  is  deemed  the  prop- 
erty of  the  third  person,  subject  to  the  plaintiff's  interest  therein, 
and  subject  to  the  rights  of  a  creditor  of  the  defendant,  where 
the  direction  was  given  for  the  purpose  of  hindering,  delaying,  or 
defrauding  creditors.  The  money,  or  the  residne  thereof,  must 
be  paid  to  the  third  person,  where,  by  the  provisions  of  the  last 
two  sections,  it  is  required  to  be  refunded  to  the  defendant,  or  his 
representative. 

a  687.  FAni'd,  1877.1    Sheriff,  wltea  liable  as  balli  bU  dla- 
eharare  from  llabllltir. 

If,  after  the  defendant  is  arrested,  he  escapes  or  is  rescued,  or 

tho  bail,  if  any,  given  by  him,  do  not  justify,  when  they  are  not 

accepted,  or  if  the  sheriff  fails  to  pay  the  deposit  into  court  as 

required  by  section  583  of  this  act,  the  sheriff  is  liable  as  bail. 

But  the  sheriff  may,  except  in  an  action  to  recover  a  chattel,  dn- 

charge  himself  from  liability,  by  the  giving  and  justification  of 

bail,  as  follows: 

1.  If  the  case  is  one  where  the  order  could  be  granted  only  bj 
the  court,  at  any  time  before  the  court  directs  the  performanct 
of  tho  act  specified  in  the  order. 

2.  In  any  other  case,  at  any  time  before  an  execution  is  issued 
against  the  person  of  the  defendant,  upon  a  judgment  in  the 
action. 

Go.  Proe.,  I  201,  anfd. 

I  688.    Proceedlnars  on  Jndarment  asalnat  Mberlfl. 
If  judgment  is  recovered  against  the  sheriff,  upon  his  liability 
as  bail,  and  an  execution  thereon  is  returned  wholly  or  pnrtlj 
unsatisfi^.  the  official  bond  of  the  sheriff  may  be  prosecuted,  at 
in  any  other  case  of  delinquency. 

Id.,  f  ao2. 

I  680.    Ball  liable  to  sbeviff. 

The  bail  taken  upon  the  arrest,  unless  they  justify,  or  otfa«r 
bail  are  given  and  justify,  are  liable  to  the  sheriff  for  all  dam- 
ages, which  he  sustains  by  reason  of  the  omission. 

Id.,  I  203. 

I  6fN>.  rAm*d,  1870.1    Filing  papers  If  ball  aot  fflven. 

Within  ten  days  after  the  defendant  is  arrested,  if  he  does 
not  give  bail,  or  if  he  gives  bail,  within  ten  days  after  the  justifi- 
cation of  the  bail,  the  sheriff  must  file  with  the  clerk  the  order 
of  arrest,  or,  where  it  was  granted  by  the  court,  the  certified 
copy  thereof  delivered  to  him,  with  his  return  thereupon  in- 
dorsed, the  papers  upon  which  the  order  of  arrest  was  granted, 
and  the  undertaking  given  on  the  part  of  the  plaintiff.  Where 
an  order  of  arrest,  directing  the  arrest  of  two  or  more  defend- 
ants, has  been  executed  as  to  one  or  more,  but  not  as  to  all  of 
them,  the  sheriff  may  file  a  copy  of  the  order  of  arrest,  instead 

of  the  original. 
8m  fl  661,  662.     See  alM  Bole  4. 
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ARTICIiB  FOURTH. 

Charging  and  discharging  haiL 

8ec.  691.  Wben  defendant  maj  be  aurrendered. 

002.  How  Burrender  to  b«  made;  exoneration  of  tMill  theienpon. 

008.  Ball  may  arreat  defendant. 

804.  Toliuitarj  aorreiMler;   exoneration  of  ball  theraapon. 

005.  BUbta.  etc..  of  therlff  who  la  liable  aa  balL 

006.  Bail;  bow  proceeded  against. 

OOT.  Certain  executlona  neceoaary  before  action  against  balL 

008.  Duty  of  Bberiff  on  aach  executions. 

000.  Defencea  in  action  against  bail. 

000.  Relief  of  bail  where  principal  is  Imprisoned  on  criminal  charge. 

OQl.  Bail  exonerated  by  death,  etc. 

§  591.    'Wben  defendant  may  be  aurrendered. 

Elxcept  in  an  action  to  recover  a  chattel,  the  bail  may  surrender 
the  defendant  in  their  own  exoneration,  or  the  defendant  may 
surrender  himself  in  exoneration  of  the  bail,  before  the  expira- 
tion  of  thj  time  to  answer,  in  an  action  against  them.  The  sur- 
rendrr  must  be  made  to  the  sheriff  of  the  county,  where  the  de^ 
fendant  was  arrested. 

Oow  Proe.,  S  188,  first  and  last  clansea,  am'd. 

i  S02.  Hoiir  surrender  to  be  madei  exoneration  of  ball 
tberenpon. 

Where  the  bail  surrender  the  defendant,  the  surrender  must  be 
made  in  the  following  manner: 

1.  They  must  take  the  defendant  to  the  sheriff,  and  require  him, 
in  writing,  to  take  the  defendant  into  his  custody. 

2.  A  certified  copy  of  the  undertaking  of  the  bail  must  be  de- 
livered to  the  sheriff,  who  must  detain  the  defendant  In  his  cus- 
tody thereupon,  as  upon  the  original  mandate,  and  must,  by  a 
certificate  in  writing,  acknowledge  the  surrender.  Upon  the  ap- 
plication of  the  bail,  made  upon  notice  to  the  plaintifirs  attorney, 
and  upon  production  of  the  sheriff^s  certificate  and  a  copy  of  the 
undertaking,  a  judge  of  the  court,  or  the  county  judge  of  the 
county  where  the  action  is  triable,  may  make  an  order,  directing 
that  the  bail  be  exonerated.  On  filing  the  order  and  the  papers 
used  on  the  application  therefor,  the  bail  are  exonerated  ac- 
cordingly. 

Id.,   part  of  f   188,    amM. 

I  S08.    [Am*d»  1877.]     Ball  may  arreat  defendant. 

For  the  purpose  of  surrendering  the  defendant,  the  bail,  at  any 
place  or  at  any  time  before  they  are  finally  charged,  may  them- 
selves  arrest  him,  or,  by  a  written  authority,  indorse<l  on  a  cer- 
tified copy  of  the  undertaking,  may  empow^er  another  person  to 
do  Bo,  and  one  or  more  of  the  bail  may  thus  arrest  and  surrender 
the  defendant,  although  the  others  do  not  join  with  him  or  them, 
for  that  purpose. 

Id.,  I  180,  am'd. 

I  684.    Tolnntary  surrender  |  exoneration  of  ball  tbere- 


TVliere  the  defendant  surrenders  himself  in  exoneration  of  his 
bail,  he  must  present  himself  to  the  sheriff,  and  require  the  sheriff, 
in  writing,  to  take  him  into  custody,  in  exoneration  of  his  ball. 
The  sheriff  must  detain  him  accordingly,  as  prescribed  in  snb- 
dlTision  second  of  section  5^  of  this  act;  and,  if  requested  by  the 
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bail,  at  any  time  after  the  surrender,  the  sheriff  must,  by  a  cer- 
tificate in  writing,  acknowledge  the  surrender.  An  order  for  ex- 
oneration of  the  bail  may  be  procured,  as  prescribed  in  section 
592  of  this  act. 

i  B9B.  Rlvltts,  ete.,  of  sheriir  wbo  Is  liable  for  Imil. 

Where  the  sheriff  is  liable  as  bail,  he  has  all  the  rights  and 
priyileges,  and  is  subject  to  all  the  duties  and  liabilities  of  bail; 
and  bail  given  by  him,  in  order  to  discharge  himself  Aromi  lia- 
bility, must  be  regarded  as  the  bail  of  the  defendant  in  the  ac- 
tion. But  this  section  does  not  apply  to  an  action  to  recover  a 
chattel;  or  to  a  case  where  a  defence  arises  to  an  action  against 
the  bail,  in  consequcfnce  of  an  act  or  omission  of  the  sheriff. 

i  586.  Ball  I  boir  prooeoded  mmmlur.t. 

In  case  of  failure  to  comply  with  the  undertaking,  the  bail  may 
be  proceeded  against  by  action,  and  not  otherwise. 

Co.  Proc.,  1 190. 

I  597.  Certain  exeevtlons  neeessary  before  aetioa 
aval  nut  ball. 

An  action  may  be  brought,  as  prescribed  in  the  last  section,  in 
a  case  where  the  order  of  arrest  could  be  granted  only  by  the 
court,  at  any  time  after  the  bail  have  failed  to  comply  with  their 
undertaking.  Where  the  undertaking  was  giTcu  in  an  action  to 
recover  a  chattel,  an  action  may  be  brought  thereupon,  at  any 
time  after  the  return,  wholly  or  partly  unsatisfied,  of  an  execution 
for  the  delivery  of  the  possession  of  the  chattel,  with  respect  to 
which  the  order  of  arrest  was  granted.  In  any  other  case,  an  ac- 
tion cannot  be  brought,  as  prescribed  in  the  last  section,  until 
the  following  requisites  have  oeen  complied  with: 

1.  An  execution,  against  the  property  of  the  defendant,  must 
have  been  issued  to  the  sheriff  of  the  county  in  which  he  was 
arrested,  and  returned  by  that  sheriff,  wholly  or  partly  un- 
satisfied. 

2.  An  execution,  against  the  person  of  the  defendant,  must 
have  been  issued  to  the  same  sheriff,  and  by  him  returned,  not 
less  than  fifteen  days  after  its  receipt,  to  the  effect  that  the  de- 
fendant could  not  be  found  within  his  county. 

2  R.  8. 383. 1  SI  (3  Bdm.  S97).  «m'd. 

S  608.  Daty  of  abenff  on  sneb  exeentlons. 

The  sheriff  must  dilitrently  endeavor  to  enforce  an  execution 
issued  and  delivered  to  him,  as  prescribed  in  the  last  section,  not- 
withstanding any  direction  he  may  receive  from  the  plaintiff,  or 
his  attorney. 

U..IS2. 

I  590.  Defences  In  aetlon  against  ball. 

In  an  action  against  bail,  it  is  a  defence,  that  an  execution, 
against  the  property,  or  against  the  person,  of  the  defendant  in 
the  original  action,  was  not  Issued,  as  prescribed  in  section  five 
hundred  and  ninety-seven  of  this  act;  or  that  it  was  not  issued  in 
sufficient  time  to  enable  the  sheriff  to  enforce  it;  or  that  a  direc- 
tion was  given,  or  other  fraudulent  or  collusive  means  were  used, 
by  the  plaintiff  or  his  attorney,  to  prevent  the  serrice  thereof. 

Id.,  1 88,  sm'd. 


c.  7,  t  1,  ft.  4  ABREST  AND  BAIL.  gg  eO(M)l 

f  eOO.  Relief  of  1»ail  trhere  prlneipal  Im  InprlMoned  on 
eriHilMAl  eliarve. 

If  the  defendant  in  the  original  action,  after  his  discharge  upon 
bail,  ia  imprisojied,  either  within  or  without  the  State,  upon  a 
criminal  charge,  or  a  conviction  of  a  criminal  offence,  the  court, 
in  which  an  action  against  the  bail  is  pending,  may,  before  the 
expiration  of  the  time  to  answer,  and  upon  notice  to  the  adverse 
party,  make  such  an  order  for  the  relief  of  the  bail,  as  justice  re- 
quirea. 
I..  1815,  ch.  m.  1 4  (4  Sdm.  9M),  sntetltate  for  Oo.  Proo..  I  in 

I  601.  BaII  exonerated  by  deatb,  ete. 

Except  in  an  action  to  recover  a  chattel,  the  bail  must  be  ex- 
onerated where  either  of  the  following  events  occurs,  before  the 
expiration  of  the  time  to  answer  in  an  action  against  them: 

1.  The  death  of  the  original  defendant. 

2.  His  legal  discharge  from  the  obligation  to  render  himself 
amenable  to  the  process,  direction,  or  proceedings,  with  respect 
to  which  the  undertaking  of  the  bail  was  made. 

3.  His  surrender  to  the  sheriff  of  the  county  where  he  was 
arrested,  as  prescribed  in  this  article. 

Where  either  event  occurs,  after  the  commencement  of  the  ae- 
Hon  against  the  bail,  the  court  may,  in  its  discretion,  impose  the 
payment  of  the  plaintiff's  costs  and  expenses,  incurred  after  the 
return  of  the  execution  against  the  person,  as  a  condition  of 
allowing  the  exoneration.  And  the  court  may,  by  an  order,  made 
npon  notice  to  the  adverse  party,  grant  such  further  time  as 
it  deems  just,  after  answer,  for  the  surrender  of  the  original  de- 
fendant. In  that  case,  his  surrender,  within  the  time  so  granted, 
has  the  same  effect,  as  if  it  had  been  made  before  answer. 

SDtaCltate  for  3  B.  B.  88G,  N IC  and  Si.  and  Co.  Proo.,  |in. 
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TITLE  n. 
Injunction. 

Article  1.  CaoM  where  an  Injunction  may  be  granted;  grantliiff  and  Mtilae  if 
an  injunction  order. 
S.  Security. 
S.  Vacating  or  modifying  an  Injonctlon  order. 

ARTICLES  FIRST. 

CcLses  where  an  injunction  may  be  granted;  granting  and  eervice 

of  an  injunction  order. 

Sec.  602.  Writ  of  injunction  abolished,  and  order  anbatitnted. 

603.  Injunction,  when  the  xlght  thereto  dependa  upon  the  natnra  oC  tiM 

action. 

604.  Id.:  when  the  right  thereto  dependa  upon  eztrinaic  facta. 

605.  Reetrictiona  upon  injunction  to  restrain  State  offlceri. 

606.  By  whom  injunction  granted  in  other  caaea. 

607.  Proof  neeesaary  to  procure  injunction. 
008.  At  what  time  the  order  may  be  granted. 

609.  When  notice  required  or  not  required.      InJanctlOB  pending  aa  •?• 

plication. 

610.  Order  muat  recite  grounds;  service  of  order. 

f  e02.  "Writ  of  InJnaetioB  aboliuhe^,  «Bd  order  avbatl- 
tvted. 

The  writ  of  injunction  has  been  abolished.     A  temporary  in- 
junction may  be  granted  by  order,  as  prescriDed  in  this  article. 
Part  of  Co.  Proc.,  i  218,  am'd. 

f  608.  InJunotloBy  -wlieB  tbe  rlvht  tl^ereto  depeadn  upon 
tbe  nature  of  the  action. 

Where  it  appears,  from  the  complaint,  that  the  plaintiff  de- 
mands and  is  entitled  to  a  judgment  against  the  defendant, 
restraining  the  commission  or  continuance  of  an  act,  the  commis- 
sion or  continuance  of  which,  during  the  pendency  of  the  action, 
would  produce  injury  to  the  plaintiff,  an  injunction  order  may  be 
granted  to  restrain  it.  The  case,  provided  for  in  this  section,  is 
described  in  this  act,  as  a  case,  where  the  right  to  an  injunction 
depends  upon  the  nature  of  the  action. 

Co.   Proc.,    f  210,    first   clause,    am'd. 

f  «04.  [Am*d,  1877.]  Id.;  when  the  rf«lit  thereto  depends 
vipon   extrlniilc   factii. 

In  either  of  the  following  cases,  an  injunction  order  may  also  be 
granted  in  an  action: 

1.  Where  it  appears,  by  affidavit,  that  the  defendant,  during 
the  pendency  of  the  action,  is  doing,  or  procuring,  or  suffering  to 
be  done,  or  threatens,  or  is  about  to  do,  or  to  procure,  or  suffer 
to  be  done,  an  act,  in  violation  of  the  plaintiff's  rights,  respecting 
the  subject  of  the  action,  and  tending  to  render  the  judgment  in- 
effectual, an  injunction  order  may  be  granted  to  restrain  him 
therefrom. 

2.  Where  it  appears,  by  affidavit,  that  the  defendant,  during 
the  pendency  of  the  action,  threatens,  or  is  about  to  remove,  or 
to  dispose  of  his  property,  with  intent  to  defraud  the  plaintiff,  an 
injunction  order  may  be  granted,  to  restrain  the  remoYtl  or  div 
position. 

Subatltttted  for  the  remainder  of  Co.  Proc.,  f  219. 
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ff  fWO.  [Am'tf,  IMINK.]  ttestvtotfona  upon  inJnnctioiL  to 
restrain.  Stato  olllcer«« 

Where  a  duty  is  imposed  by  statute  upon  a  State  officer,  or 
board  of  State  officers,  an  injunction  order  to  restrain  him  or 
them,  or  a  person  employed  by  him  or  them,  from  the  perform- 
ance of  that  duty,  or  to  prevent  the  execution  of  the  statute, 
shall  not  be  granted,  except  by  the  supreme  court,  at  a  term 
thereof,  sitting  in  the  department  in  which  the  officer  or  board  is 
located,  or  the  duty  is  required  to  be  performed;  and  upon  notice 
of  the  application  therefor  to  the  officer,  board,  or  other  person  to 
be  restrained. 

h.  1886,  cb.  M6. 

i  006.  [Ani'd,  1018.]    By  trhom  Injnnctlon  flrranted  In  other 


Except  where  it  is  otherwise  specially  prescribed  by  law,  an 
injunction  order  may  be  granted  by  the  court  in  which  the  action 
is  brought,  or  by  a  judge  thereof,  or  by  any  county  judge;  and 
where  it  is  granted  by  a  judge,  it  may  be  enforced  as  the  order 
of  the  court.  An  injunction  order  which  may  be  modified  or 
Taeated  by  the  appellate  division  may  also  be  granted  or  con- 
tinued by  the  appellate  division,  or  a  justice  thereof,  pending 
appeal  to  that  court  or  to  the  court  of  appeals  from  an  order  or 
judgment  denying  or  vacating  an  injunction. 

Co.  Proc.,  part  of  |  218.  See  if  1787,  1802,  1809.  Am'd,  L.  1013.  ch. 
112.     In  effect  Sept  1,  1913. 

I  OOT,  [Aai'dy  1877.]  Proof  neeeaoarT  to  procnre  In- 
Jnnetion. 

The  order  may  be  granted,  where  it  appears  to  the  court  or 
judge,  by  the  affidavit  of  the  plaintiff,  or  any  other  person,  that 
sufficient  grounds  exist  therefor. 

Id.,  part  of  i  220,  am'd. 

f  eos.  [Am'd,  1877.]  At  what  time  the  order  may  be 
irranted. 

The  order  may  be  granted  to  accompany  the  summons,  or  at 
any  time  after  the  commencement  of  the  action  and  before  final 
judgment. 

Id.,  remainder  of  {  220. 

f  OOO.  "When  notice  required  or  not  reanlred.  *  Injunction 
p«ndlnir  an  application. 

The  order  may  be  granted,  upon  or  without  notice,  in  the  dis- 

cre.tion  of  the  court  or  judge,  unless  the  defendant  has  answered; 

in  which  case,  it  can  be  granted  only  upon  notice,  or  an  order  to 

Bhow   cause.     Where  an  application  for  an  injunction   is  made 

upon  notice,  or  an  order  to  show  cause,  either  before  or  after 

answer,  the  court  or  judge  may  enjoin  the  defendant,  until  the 

hearing  and  decision  of  the  application. 

Id.,    ii  221  and  223,  consolidated. 

f  610.  Order  mast  recite  vronndsf  servleo  of  order. 

The  injunction  order  must  briefly  recite  the  grounds  for  the  in- 
junction. Where  it  is  granted  by  the  court,  it  must  be  served  by 
delivering  a  certified  copy  thereof;  where  it  is  granted  by  a  judge, 
it  naust  be  served  by  showing  the  original  order,  and  delivering  a 
copy  thereof.  Service  of  the  order,  upon  a  corporation,  may  be 
made  aa  prescribed  in  this  act,  for  making  personal  service  of  a 
sntnmons  upon  a  corporation.  Copies  of  the  papers,  upon  which 
the  order  was  granted,  must  be  delivered  with  the  copy  of  the 
order. 

As  to  s*»nrlre  on  corporations^  seo  ant*,  |S  431  and  432.    See  aI»o  Rak>s  1,  13, 
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ARTICIjB  sbcohd. 

Hecurity. 

See.  611.  Secniity,  on  ttaylng  proeeedlncB  is  aa  actten,  tefon  trial. 
612.  Id.f  After  trial,  aod  oefore  Jadgment. 
618.  lU.;   attvr  judgmeot. 

614.  Money  depoalted  may  be  i>aid  orer. 

615.  Undertakiug.  to   be   cancelled   tbereupon. 

616.  Security     on    ataying   proceedinga    after    rerdlct,    in  aJactflMOt  Of 

dower. 

617.  Id.;  damages  to  Include  waate. 

618.  Depoalt  may  be  diapenaed  with. 

619.  Undertaking  and  depoalt;  when  diapenaed  with. 

620.  Security  in  other  caaea. 

621.  Special  caaea  excepted. 
6as2.  iKepealeo.j 

628.  Damages;  how  ascertained. 

624.  Dcmages  snstaloed  by  a   third  person. 

626.  Action  en   the    nndertakinc. 

S  611.  Security}  on.  ataylngr  proceedinsa  In  an  siaUan» 
before   trla.1. 

An  iujMnction  order  shall  not  be  granted,  to  stay  the  trial  of  aa 
action,  in  which  the  complaint  demands  judgment  for  a  sum  of 
money  only,  after  issue  has  b€^n  joined  therein,  unless  the  par^ 
applying  therefor  gives  an  undertaking  to  the  party  enjoined, 
with  sutiicient  aureties,  to  the  effect,  that  he  will  pay  to  the  party 
enjoined,  or  his  re^resentatiye,  all  damages  and  costs,  which  may 
be  recovered  by  him  in  the  abtion  stayed  by  the  injunction,  not 
exceeding  a  sum,  specified  in  the  undertaking;  and,  also,  all  dam* 
ages  and  costs  that  may  be  awarded  to  him,  in  the  action  in 
which  the  injunction  order  is  granted. 

2  B.  S.  188.  9  189  (2  Bdm.  196). 

I  612.    Id.  I  after  trial,  and  before  Jndsment. 

An  injunction  order  shall  not  be  gi'anted,  to  stay  proceedings 
in  an  action  specified  in  the  last  section,  after  yerdict,  report,  or 
decision,  and  before  final  judgment  thereupon,  unless  a  sum  of 
money,  sufiicient  to  cover  the  sum  awarded  by  the  verdict,  report, 
or  decision,  and  the  costs  of  the  action,  is  first  paid,  by  the  par^ 
applying  for  the  injunction  into  the  court,  in  which  his  action  is 
commenced,  or  an  undertaking  for  the  payment  thereof,  with  in- 
terest, is  given,  as  prescribed  in  this  article. 
U.,  I  140,  am*d. 

S  618.    [Am'd,  1877.]     Id.|  after  Jndirment. 

An  injunction  order  shall  not  be  granted,  to  stay  proceedings 
upon  a  judgment  for  a  sum  of  money,  unless  the  following  requi- 
sites are  complied  with,  by  the  party  applying  thereto: ; 

1.  The  full  amount  of  the  judgment,  including  interest  and 
costs,  must  be  paid  by  him,  into  the  court  in  which  his  action  is 
commenced:  or  an  undertaking  in  lieu  thereof  must  be  given,  as 
prescribed  in  this  article. 

2.  He  must  also  give  an  undertaking,  with  sufficient  sureties,  to 
pay  to  the  party  enjoined,  all  damages  and  costs,  which  may  be 
awarded  to  him  by  the  court,  in  the  action  in  which  the  injunction 
order  is  granted;  not  exceeding  a  sum,  specified  in  the  under- 
tskincr. 

14..   I  141. 
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I  •14.  MoaeF  deposited  suty  be  paid  over. 

Money  paid  into  conrt  as  prescribed  in  the  last  two  sections 
may  be  iMiid  over,  by  the  direction  of  the  court,  to  the  party 
whose  proceedings  are  stayed,  upon  his  giving  an  undertaking  to 
the  people  of  the  State,  with  sufficient  sureties,  in  a  sum  fixed  by 
the  court,  to  pay  the  money  and  interest,  or  any  part  thereof,  as 
directed  in  the  order  or  judgment  of  the  court. 

2  B.  a.  18B  (2  Um.  UQ.  I  U2,  sm*d. 
i  61S.  Undertaltlnv  to  be  cancelled  tberevpon. 

Where  money  so  paid  into  conrt  has  been  paid  over  to  the  party 
whose  proceedings  are  stayed,  if  the  final  decision  of  the  action, 
in  which  the  injunction  order  is  granted,  is  against  the  party 
obtaining  it,  the  court  must  give  such  directions,  as  justice  re- 
quires, with  respect  to  cancelling  the  undertaking  given  by  the 
successful  party;  making  perpetual  the  injunction  staying  collec- 
tion of  the  judgment;  and  requiring  the  judgment  to  be  dis- 
charged of  record. 

Id.,  f  la. 

I  610.  Security  on  stayins  proceedings  after  ▼erdict,  in 
ejectntent  or  dovrer. 

An  injunction  order  shall  not  be  granted,  to  stay  proceedings  in 
an  action  of  ejectment,  or  for  dower,  after  verdict,  report,  or  deci- 
sion, unless  Uie  party  applying  therefor  gives  an  undertaking, 
with  sufficient  sureties,  to  pay  to  the  party  enjoined,  or  his  repre- 
sentative, all  damages  and  costs,  not  exceeding  a  sum  specified  in 
the  nndertaking,  which  may  be  awarded  to  him,  in  the  action 
wherein  the  injunction  was  granted. 

U.,  f  lU,  sa'd. 

S  61T.  Id.  I  damnges  to  indnde  waste. 

Where  an  undertaking  is  given,  as  prescribed  in  the  last  sec* 
tion,  the  damages  to  be  paid,  upon  the  vacating  of  the  injunction 
order,  or  the  decision  of  the  action  against  the  party  obtaining  it, 
include,  not  only  the  reasonable  rents  and  profits  of  the  real  prop- 
erty, recovered  bv  the  verdict,  report,  or  decision,  but  all  waste 
committed  upon  the  property,  after  the  granting  of  the  injunction* 

M.,  f  146.   See  f  083,  poet. 

f  618.  Deposit  nftay  be  dispensed  vritb. 

In  a  case  where  money  Is  required  by  the  foregoing  sections 
of  this  article,  to  be  paid  into  court,  the  court  or  judge  may  dis- 
pense with  the  payment,  and  may  require  the  party  to  give,  in 
lien  thereof,  an  undertaking,  with  two  or  more  sureties,  to  pay 
the  sum  specified,  with  interest  as  directed  by  the  court.  If  an 
undertaking  is  required,  in  addition  to  the  deposit,  both  under- 
takings may  be  contained  in  the  same  instrument,  at  the  election 
of  the  party  applying  for  the  injunction. 
Id..  I  146,  am*d. 

§  eifl.  Vndertalcins  and  deposit)  vrben  dispensed  witb. 

The  foregoing  sections  of  this  article  do  not  apply  l^  a  case, 
where  an  injunction  order  is  applied  for,  to  stay  proceedings  in 
another  action*  on  the  ground  that  a  judgment,  verdict,  report,  or 
decision  therein  was  obtained  by  notnal  fraud.  In  that  cnse,  the 
conrt  or  judge  granting  the  in^"'^ction  order  may  dispense  with 
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the  deposit  of  money,  or  the  executfon  of  an  nndertakin^  ezc«pt 
as  prescribed  in  the  next  section. 

%  K.  8. 188  (2  Edm.  196).  1 117,  aiu'd. 

f  aao.  [Am*d»  1877.]    Seevrlty  la  otUer  eas^s. 

Where  special  prorision  is  not  otherwise  made  by  la^  for  the 
security  to  be  giTen  upon  an  injunction  order,  the  party  applying 
therefor  must  give  an  undcrtalcing,  executed  by  him,  or  by  oite  or 
more  sureties,  as  the  court  or  judge  directs,  to  the  effect  that 
the  plaintiff  will  pay  to  the  party  enjoined,  rfuch  damages,  not  ex- 
ceeding a  sum,  specified  in  the  undertaking,  as  he  may  sustain  by 
reason  of  the  injunction,  if  the  court  finally  decides  that  the 
plaintiff  was  not  entitled  thereto. 
Co.  Proc..  the  flrat  seatenoe  of  I S22. 

f  621.  Speolal  ea«es  ex€epted. 

The  foregoing  provisions  of  this  article  do  not  affect  any 
special  statutory  provision,  whereby  security  upon  granting*  an 
injunction  order  may  be  dispensed  with,  in  a  particular  case,  or 
the  security  to  be  given  in  a  particular  case  is  otherwise  regulated. 

i  622.  [Rc?pealed,  1877.] 

I  623.  [Am'd,  1877.}     Damaares^  hotr  a«eertalaed. 

The  damages,  sustained  by  reason  of  an  injunction,  may  be 
ascertained  and  determined  by  the  court,  or  by  a  referee,  ap- 
pointed by  the  court,  or  by  a  writ  of  inouiry,  or  otherwise,  as  the 
court  shall  direct;  and  the  decision  of  the  court  thereupon,  or  an 
order  confirming  the  report  of  the  referee,  is  conclusive,  as  to  the 
amount  of  those  damages,  upon  all  the  persons  who  have  exe- 
cuted the  undertaking,  unless  it  is  reversed  upon  appeal.  The 
court  mR^%  in  Its  discretion,  direct  that  the  sureties  have  notice  of 
the  hearing,  or  of  an  appeal,  and  may  prescribe  the  time  and 
manner  of  giving  them  notice. 

Co.  Proo..  last  Motonoet  of  11 922  and  2M,  and  part  of  1 145, 3  R,  S.  190. 

I  624.  Damaffe*  anstalned  by  a  tlttrd  person. 

Where  the  defendant  enjoined  was  an  officer  of  a  corporation, 
or  joint-stock  association,  or  a  bailee,  agent,  trustee,  or  other 
representative  of  another,  and  the  damages,  austained  by  him, 
are  less  than  the  sum  specified  in  the  undertaking,  the  court  or 
the  referee  may  also  separately  ascertain  and  determine  the  dam- 
ages sustained,  by  reason  of  the  injunction,  by  the  corporation, 
association,  or  person,  whom  the  defendant  represents,  to  an 
amount  not  exceeding  the  surplus  of  the  sum  specified  In  the  un- 
dertaking; and  those  damages  may  be  recovered  in  a  separate  a^ 
tion,  brought  as  prescribed  in  the  next  section, 

I  625.  Action  oa  the  aadertakiniT. 

Where  the  damages  have  been  ascertained  by  the  decision  of 
the  court,  or  the  confirmation  of  a  referee's  report,  as  prescribed 
in  the  last  two  sections,  any  person,  entitled  ro  the  benefit  of  an 
undertaking,  executed  pursuant  to  the  proyiaiona  of  thia  title, 
may  bring  an  action  thereon,  without  further  leave  of  the  court 
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ARTICIilC  THIRD. 

Vipating  or  modifying  an  injunction  otd&r. 


_  (.  Application  to  rmeata  or  modify,  without  notlee. 
(127.  Id.;   npoo   notice. 
6S8.  When  prior  motion  not  to  preindlce  rabfeqaeot  •pplleatl—. 
029.  New  ondertaking  may  be  required. 
880.  Verified  answer  to  liare  the  effect  only  of  an  aflUlaTit, 
031-6S4.  likeyealea.J 

S  oae.  [Am*dy  18d6.]  ApplioAtion  to  Tamtte  or  modifry 
-vrttlioat  notice. 

Where  the  injunction  order  was  granted  without  notice,  the 
party  enjoined  may  apply,  upon  the  papers  upon  which  it  was 
panted,  for  an  order  vacating  or  modifying  the  injunction 
order.  Such  an  application  may  be  made,  without  notice,  to  the 
judge  or  justice  who  granted  the  order,  or  who  held  the  term  of 
the  court  where  it  was  granted;  or  to  a  term  of  the  appellat'^ 
diTision  of  the  supreme  court.  It  cannot  be  made  without 
notice,  to  any  other  judge,  justice  or  term,  unless  the  applicant 
prodaces  proof,  by  affidavit,  that,  by  reason  of  the  absence  cr 
other  disability  of  the  judge  or  justice  who  granted  the  order, 
the  application  cannot  be  made  to  him;  and  that  the  applicant 
will  be  exposed  to  great  iniury,  by  the  delay  required  for  an 
application  upon  notice.  The  affidavit  must  be  filed  with  the 
clerk;  and  a  copy  thereof,  and  of  the  order  vacating  or  modifying 
the  injunction  order,  must  be  served  upon  the  plaintififs  attorney, 
before  that  order  takes  effect. 

L.    1886,    ch.   940. 

ieST.  [Am*d,  1879.]    Id.)  upon  notice. 

Where   the   injunction   order   was   granted   without   notice,   or 
where  it  was  granted  upon  notice,  with  leave  to  apply  to  vacate 
or  modify  it,  the  party  enjoined  may  apply,  upon  notice,  to  the 
judge  who  granted  it,  or  to  t.ie  court,  *  t  a  term  wnere  a  con- 
tested motion  in  the  action  may  be  heard,  for  an  order,  vacating 
or  modifying  the  injunction  order.     Such  an  application  uay  be 
founded  upon  the  pajHTs  upon  which  the  injunction  was  gi anted; 
or  upon  proof,  by  affidavit,  on  the  ^art  of  the  defendant;  or 
both.     Wnere  it  is  founded  upon  p.'oor  on  the  part  of  the  de- 
fendant, it  may  be  opposed  by  new  pr>of,  by  affidavit,  on  the 
part  of  the  plaintiff,  tending  to  sustain  the  injunction. 

Go.  PicCm  II  S2B  and  S26,  am'd.   Boo  i  080,  port. 

I  028.  "Wlten  prior  motion  not  to  prejadlce  •ubaeanent 
nppllcntlon. 

The  granting  or  denial  of  an  application,  made  as  prescribed 
in  the  last  se^ion,  founded  only  upon  the  papers  upon  which 
the  injunction  order  was  granted,  does  not  prejudice  a  subse- 
quent application,  seasonably  made,  foundea  upon  proof,  by 
affidavit,  on  the  part  of  the  defendant.  And  the  granting  or 
denial  of  either  application  does  not  prejudice  a  subsequent 
application,  seasonably  made,  founded  upon  the  failure  of  a 
complaint,  which  had  not*been  made  at  the  time  of  the  former 
application,  to  set  forth  a  cause  of  action,  sufficient  to  entitle 
the  plaintiff  to  the  injunction  order,  upon  one  or  more  grounds, 
recited  therein. 
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S  G28.  [Am'd,  1883  and  1884.]  New  iindertakln«  mmy  ^ 
reQvired. 

Upon  the  hearing  of  an  application,  upon  notice,  to  vacate 
or  modify  an  injunction  order,  the  court  or  judge  may  require 
a  new  undertaking,  in  the  same  or  in  a  different  sum,  to  be 
given  by  the  plaintiff,  with  the  like  sureties,  and  to  the  liJce 
effect,  as  upon  granting  an  original  order.  The  persons  execnting 
the  new  undertaking  become  liable  thereon,  as  if  they  had 
executed  it  upon  the  granting  of  the  original  order.  The  per- 
sons who  executed  the  original  undertaking  remain  liable 
thereon,  until  tho  new  undertaking  is  given  and  approved,  and 
no  longer.  Upon  such  hearing  the  court  or  judge  may  where 
the  iilleged  wrong  or  injury  is  not  irreparable  and  is  capable 
of  being  adequately  compensated  for  m  money,  Tacate  the 
injunction  order  upon  the  defendant's  executing  an  undertakiog 
in  such  form  and  amount  and  with  such  sureties  as  the  coart 
or  judge  shall  direct,  conditioned  to  indemnify  the  plaintiff 
against  any  loss  sustained  by  reason  of  vacating  such  injundion 
order. 

L.   1884,  cb.   401. 

f  630.  Verified  aniiw^er  to  ha^e  the  effeet  only  of  an  afll- 
davlt. 

Upon  the  hearing  of  a  contested  application  for  an  inJunctioD 
order,  or  to  vacate  or  modify  such  an  order,  a  verified  answer 
has  the  effect  only  of  an  affidavit. 

S  681.  [Repealed.  1877.] 

8  682.  [Repealed,   1877,] 

I  688-  [Repealed,  1877,] 

§  684.  [Repealed,  1877.] 
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TITLE  m. 
Attachment  of  property. 


AftScle  1.  Obms  where  a  warrant  of  attachment  may  be  granted;  and  iire> 
ceedlnga  npon  grantlnff  the  same. 

2.  Bzetntlnc   Uie  warrant,   pending  the  action. 

3.  Vacating  or  modifying  the  warrant;  dlacharglng  the  attachment. 

4.  Begnlatlona   where   there  are   two  or   more  warranta  against  the 

name  defendant. 
6.  Proceedings  after  Judgment;    right  of  parties  and   duties   of   the 
sheriff,  after  the  warrant  la  vacated  or  annnUed,  or  the  attaeh- 
ment  discharged. 

ARTICLB  FIRST. 

GsMV  y9here  a  warrant  of  attachment  may  be  granted;  and  pr^ 

eeedinga  upon  granting  the  name. 

See.  iiS.  IB  what  acttona. 

68e.  What  most  be  abown  to  prociire  the  warrant. 

687.  Warrant  in  action  against  public  officer,  etc.,  for  peeolatloA. 

688.  When  and  by  whom  the  warrant  nuiy  be  granted. 
68».  AilldaTita  to  be  filed. 

MO.  Security   on    obtaining  warrant. 

641.  GOBtenIs  of  warrant;  to  whom  directed. 

64S.  Vallditj  of  undertaking. 

i  ess.   [Ani'd,  1805,  1916.]    In  wbat  aetlona. 

A  warrant  of  attachment  against  the  propertj  of  one  or 
more  defendants  in  an  action,  may  be  grranted  upon  the  appli- 
cation of  the  plaintiff,  as  specified  in  the  next  section,  where  the 
action  is  to  recover  a  sum  of  money  only,  as  damages  for  one 
or  more  of  the  following;  causes: 

1.  Breach  of  contract,  express  or  implied,  other  than  a  con- 
tract to  marry. 

2.  Wronj^ful  conversion  of  personal  property. 

3.  An  injury  to  person  or  property,  in  consequence  of  ne^li- 
(rence,  fraud  or  other  wrongful  act. 

4.  A  wrongful  net,  neglect  or  default  b:^^  which  the  decedent's 
death  was  caused,  when  the  cause  of  action  arose  in  this  state 
before  or  after  the  passage  of  this  act  and  the  action  is  brought 
by  an  executor  or  administrator  -  against  a  natural  person  who, 
or  a  corporation  which,  would  have  been  liable  to  an  action  in 
favor  of  the  decedent  by  reason  thereof  if  death  had  not  ensued 
as  prescribed  by  section  nineteen  hundred  und  two  of  this  act. 

Am*d  by  L.  18l>5,  ch.  578;  L.  1916,   ch.  441,  in  effect  May  0,  1016. 

I  ttld.  (Am'd,  1885,  1899.1  What  miiat  be  abovrii  to  procure 
tlie  warmiit. 

To  entitle  the  plaintiff  to  such  a  warrant,  he  must  show,  by 
affidavit,  to  the  satisfaction  of  the  Judge  granting  the  same,  as 
follows: 

^  1.  That  one  of  the  causes  of  action  specified  in  the  last  sec- 
tion exists  against  the  defendant.  If  the  action  is  to  recover 
damages  for  breach  of  contract,  the  affidavit  must  show  that  the 
plaintiff  is  entitled  to  recover  a  sum  stated  therein,  over  and 
above  all  counterclaims  known  to  him. 

2.  That  the  defendant  ia  either  a  foreign  cori)oration  or  not  a 
resident  of  the  state;  or,  if  he  is  a  natural  i)ersou  and  a  resident 
of  the  state»  that  he  has  departed  therefrom,  with  intent  to  de- 
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fraud  his  creditors,  or  to  avoid  the  sorvice  of  a  siiniiuons,  or 
keeps  himself  concealed  therein  with  the  like  intent;  or,  if  the 
defendant  is  a  natural  person  or  a  domestic  corporation,  that  he 
or  it  has  removed,  or  is  about  to  remove,  property  from  the  state 
with  intent  to  defraud  his  or  its  creditors;  or  has  assisted,  dis- 
posed of,  or  secreted,  or  is  about  ti)  assign,  dispose  of  or  secrete 
property  with  the  like  intent;  or  where,  for  the  purpose  of  pro- 
curing credit,  or  the  extension  of  credit,  the  defendant  has  made 
a  false  statement  in  writing,  under  his  own  hand  or  signature, 
or  under  the  hand  or  signature  of  a  duly  authorized  agent,  made 
with  his  knowledge  and  acqniescenc'e  as  to  his  financial  responsi- 
bility or  standing;  or,  where  the  dffendant,  being  an  adult  and 
a  resident  of  the  state,  has  been  continuously  without  the  state 
of  New  York  for  more  than  six  months  next  before  the  granting 
of  the  order  of  publicution  of  the  summons  against  him,  and  has 
not  made  a  designation  of  a  person  upon  whom  to  serve  a  sum- 
mons in  his  behalf,  as  prescribed  in  section  four  hundred  and 
thirty  of  this  act;  or  n  designation  so  made  no  longer  remains  in 
force;  or  service  upon  the  person  so  designated  cannot  be  made 
within  the  state,  after  diligent  effort. 

L.  1895,  ch.  678;  L.  1809,    <-h.  598.  in  cffoct  May  16.  1899. 

I  037.   [Am*d,    1894.]     IMTarrant    in    aotlon    a«ali»st    pstblle 
officer,  etc.9  for  peculation. 

A  warrant  of  attachment,  against  the  property  of  one  or  more 
defendants  in  an  action,  may  also  'be  frranted,  UDon  the  applica- 
tion of  the  plaintiff,  where  the  complamt  demands  judgment  for 
a   sum   of  money   only;   and   it   appears,   by   affidavit,   that   the 
action   is    brought   to   recover   money,    funds,    credits,    or    other 
property,  held  or  ownetl  by  the  state,  or  held  or  owned,  officially 
or  otherwise,  for  or  in  behalf  of  a  public  governmental  interest, 
by  a  municipal  or  other  public  corporation,  board,   officer,  cns- 
todian,    agency,   or   agent,    of   the   state,    or    of   a    city,    coun^, 
town,   village,  or  other  division,  subdivision,    department,  or  por- 
tion of  the  state,  which  the  defendant  has,  without  right,  obtained, 
received,  converted,  or  disimKcd  of;  or  in  the  obtaining,  reception, 
payment,  conversion,  or  disposition  of  which,   without   right,  he 
has  aided  or  abetted;  or  to  recover  damages  for  so  obtaining, 
receiving,  paying,  converting,  or  disposing  of  the  same;  or  the 
aiding  or  abetting  thereof;  or  in  an  action  in  favor  of  a  private 
person  or  corporation,  brought  to  recover  damages  for  an  injurj 
to  personal  property  where  the  liability   arose,   in   whole  or  ia 
part,   in  consequence  of  the  false   statements  of  the  defendant 
as  to  his  responsibility  or  credit,  in  writing,  under  the  hand  or 
signature  of  the  defendant  or  his  authorised  agent,  made  with 
his  knowledge   and  acquiescence.     In  order  to  entitle  the  plain* 
tiff  to  a   warrant   of  attachment,    in   the   case   specified   in  this 
section,   he   must  show,   by   nHldavit,   to   the  satisfaction   of  the 
judge  granting  it,  that  a  sufficient  cause  of  action  exists  against 
the  defendant  for  a  sum  stated  in  the  affidavit. 
L.   1894.  ch.  730. 

S  088.   [Am'd,    1877.]     ^IVIien    and    by    whom    the    warrant 
inay   be   vranted. 

The  warrant  may  be  granted  by  a  judge  of  the  court,  or  by 
any  county  judge,  to  accompany  the  summons,  or  at  any  time 
after  the  conuueneenient  of  the  action,  and  before  final  judg- 
ment therein.  Personal  service  of  the  summons  must  be  made 
upon  the  defendant,  against  whose  property  the  warrant  is 
granted,  within  thirty  days  after  the  granting  thereof;  or  else 
before  the  expiration  of  the  same  time,  service  of  the  summoDS 
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by  publication  must  be  commenced,  or  service  thereof  must  be 
made  without  the  state,  pursuant  to  an  order  obtained  therefor, 
as  prescribed  in  this  act;  and  if  publication  has  been,  or  it  there- 
after commenced,  the  serivce  must  be  made  •  complete,  by  the 
continuance  thereof. 

SatwtltQte   for  Ck».    Proc,    |    228.    and    the   Utter   part  of    I   227.       See 
if  435-7.  ante. 

i  esa.   [Am*d,  1877.1    AffidATtta  to  be  llled. 

The  plaintiff  procuring  the  warrant  must,  within  ten  days 
after  the  granting  thereof,  cause  the  affidavits,  upon  which  it 
was  grant^,  to  be  filed  in  the  office  of  the  clerk. 

Co.   Proc.,  last  aenteoce  of  i  2!^. 

S  640.  Secvrtty  on  obtAlnlnir  'WWivrmnt* 
The  judge,  before  granting  the  warrant,  must  require  a  written 
undertaking,  on  the  part  of  the  plaintiff,  with  sufficient  sureties, 
to  the  effect,  that  if  the  defendant  recovers  judgment,  or  if  the 
warrant  is  vacated,  the  plaintiff  will  pay  all  costs,  which  may 
be  awarded  to  the  defendant,  and  all  damages,  which  he  may 
sustain  by  reason  of  the  attachment,  not  exceeding  the  sum 
specified  in  the  undertaking,  which  must  be  at  least  two  hundred 
and  fifty  dollars.  But  this  section  does  not  apply  to  a  case, 
where  the  actiou  is  brought  for  a  cause  specified  in  section  637 
of  this  act,  or  where  it  is  specially  prescribed  by  law  that 
security  may  be  dispensed  with,  or  where  the  security  to  be 
given  is  specially  regulated  by  law. 

Id.,  S  230,  am*d.     See  S  811,  poat. 

I  641.  Contenta  of  warrant  i  to  whom  directed* 

The  warrant  must  be  subscribed  by  the  judge  and  the  plain- 
tiff's attorney,  and  must  briefly  recite  the  ground  of  the  attach- 
ment. It  may  be  directed,  either  to  the  sheriff  of  a  particular 
county,  or,  generally,  to  the  sheriff  of  any  county.  It  must 
require  the  sheriff  to  attach  and   safely   keep,  so  much  of  the 

Eroperty,  within  his  county,  which  the  defendant  has,  or  which 
e  may  have,  at  any  time  before  final  judgment  in  the  action, 
as  will  satisfy  the  plaintiff's  demand,  with  costs  and  expenses. 
The  amount  of  the  plaintiff's  demand  must  be  specified  in  the 
warrant,  as  stated  in  the  affidavit.  Warrants  may  be  issued  at 
the  aiipie  time,  to  sheriffs  of  different  counties. 
Id.,  f  281,  au'd  and  enlarged.  See  ante,  |  58.  See  alvo  Bnla  IS. 
f  edS.  Validity  of  nndertalclnff. 

It  is  not  a  defence  to  ap  action  upon  an  undertaking,  given 
upon  panting  a  warrant  of  attachment,  that  the  warrant  was 
granted  Improperly,   for  want  of  jurisdiction,  or  for  any  other 

cause. 
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AMTIOiLB    SBOOHD. 

Executing  the  warrant,  pending  the  oeHan. 

B«e.  648.  rRep«aIed.] 

644.  Sberlff  must  attach  property  of  defendant. 

645.  What  interest  in  real  property  may  be  attached. 

640.  AttachmeDt  of  unpaid   aubacriDtion  to  foreign  corporatkm. 

647.  Interest    In    shares   or   bonds. 

648.  Id.;  oond,  note,  etc. 

640.  How   property   to    be   attached. 

650.  Certificate  of  defendant's  Interest  to  be  famished. 

661.  Person   refusing   certificate  may    be  examined. 

652.  Rights  of  owner  or  master  of   vessels   by   wnich   goods  have  beea 
snipped. 

663.  Foregoing  section  not  to  apply  in  certain  cases. 

664.  Sheriff  muat  make  InTentory. 
666.  Sheriff  may  maintain  actions. 

666.  Parlahable  goods  and  animals  to  be  sold. 

667.  Claim  of  property;  how  tried. 

668.  Proceedings,  If  claimant  socceedri. 

668a.  Discharge  of  personal  property  from  attachmentk 

659.  Finding,  not  to  prejudice  rlgbt  rf  claimant. 

660.  Proceedings  on   claim  to   doniAstic   yessel. 

661.  Appralseni  to  be  sworn ;  Talnatlon  to  be  returned. 

662.  Undertaking  to  be  giren. 

668.  Vessel;    when  to  be  discharged. 

664.  When  undertaking  to   be   sued. 

666.  Defence  in   such   an  action;   plaintiff's   recovery. 

666.  Foreign  vessel;  how  valued. 

667.  Notice  thereof. 

668.  Plaintiff  to  give  undertaking  with  sureties. 
660.  Vessel;   when   to  be  discharged. 

670.  Terms  on   which  debtor  may   claim  vessel. 

671,  672.  673.  When  vessel  to  be  sold. 
674.  Sberlff  to  keep  property. 

676.  Sheriff  may  be  directed  to  pay  money  into  court. 

676.  When  he  may  be  directed  to  release  or  deliver  property. 

677.  Plaintiff  may  bring  action  in  name  of  himself  and  the  sheriff. 

678.  How  leave  to  bring  such  action  procured. 

679.  Plaintiff  may  be  Joined  with  sheriff,  after  action  commenced. 

680.  Judge  to  direct  aa  to  management  of  such  an  action,  etc. 

681.  Return  of  inventory;   how  enforced. 

f  MS.    [Repealed,  1877.] 

f  644.  Sberlff  must  attaeli  proper tT  of  defendant. 

The  sheriff  must  immediately  execute  the  warrant,  by  levyinf 
open  so  much  of  the  personal  and  real  property  of  the  defendant, 
within  his  county,  not  exempt  from  levy  and  sale  by  virtue  of 
an  execution,  as  will  satisfy  the  plainttflTs  demand,  with  the 
costs  and  expenses.  He  must  take  into  his  custody  all  book* 
of  account,  vouchers,  and  other  papers,  relating  to  the  personal 
property  attached,  and  all  evidences  of  the  defendant's  title  to 
the  real  property  attached,  which  he  must  safely  keep,  to  be 
disposed  ot,  as  prescribed  in  this  title.  The  sheriff,  to  whom  a 
warrant  of  attachment  is  delirered,  ftiay  levy,  from  time  to 
time,  and  as  often  as  is  necessary,  until  the  amount,  for  which 
it  was  issued,  has  been  secured,  or  final  judgment  has  been 
rendered  in  the  action,  notwithstanding  the  expiration  of  hii 
term  of  office. 
Co.  Proc.,  part  of  i  282.  and  2  R.  8.  4,  f  7  (2  Bdm.  4),  am*d. 

S  645.  "Wbat  Intereat  In  real  property  may  be  attaelaed. 

The  real  property,  which  may  be  levied  upon  by  virtue  of  a 
warrant  of  attachment,  includes  any  interest  in  real  propertj, 
either  vested  or  not  vested  which  is  capable  of  being  ali€Ded  h7 
the  ai^ienaant     (See  fiS  1253,  1874.) 
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i  046.  AttefiJhiAeiit  of  vnpald  subaerlptlon  to  foreigrw  ftor*^ 
l^radon. 

Under  a  warrant  of  attachment  against  a  foreign  corporation, 
otlwr  than  a  corporation  created  by  or  under  the  laws  of  the 
L'aited  Btates,  the  sheriff  may  levy  upon  the  sum  remaining 
unpaid  upon  a  subscription  to  the  capital  stocic  of  the  corporation. 
nuid«  by  a  person  within  the  county;  or  upon  one  or  more  share^i 
of  stock  therein,  held  by  such  a  person,  or  transferred  by  bim, 
for  the  purpose  of  ayoiding  payment  thereof. 
aubttUvte  tor  p«rt  of  U  IMS,  ch.  284,  «  1  (8  Edm.  680). 

I  CUT,  [Am*d,  1»11.]     Itkfwmt  in  sliAres  or  boiUls, 

The  rigJUts  or  stbares  which  the  defendant  has  In  the  stocfk 
of  an  atisociatiun  or  corporation,  or  iu  a  bond  uegtjtiable  or  other- 
wise, together  with  the  ini:erest  and  profits  thereon,  may  be  levied 
upon;  and  the  sheriffs  certificate  of  the  sale  thereof  entitles  the 
purchaser  to  the  same  rights  and  privileges,  with  respect  thereto, 
which  the  defendant  had  when  they  wore  so  attached, 

Co.  Prac.,  {  ;D4.  uid  finsl  clause  of  i  237.  Am*d  by  U  ViU,  db.  419.  S« 
effect  Sept.   1,   1911* 

§  CMS.   [Aw'd,  18T7,  1907.]   1«.|   bond,  note,   eto. 

Tlie  attachment  may  also  be  kried  npon  a  cause  of  actiop 
arising  upon  contract;  including  a  bond,  promissory  pote,  or 
other  instrument  for  the  payment  of  money  only,  negotiable  or 
otherwise,  whether  past  due,  or  yet  to  become  due,  executed 
ty  a  foreign  or  domestic  government,  state,  county,  public  officer, 
association,  municipal  or  other  corporation,  or  by  a  privat<? 
person,  either  within  or  without  the  State;  which  belongs  to  tli« 
defendant,  and  is  found  within  the  county.  The  levy  of  the 
attachment  thereupon  is  deemed  a  jevy  appii,,{ind  ^  m^'^re  and 
attachment  of,  the  debt  represented  thereby.  The  attachment 
may  also  be  levied  upon  a  right  or  interest,  present  or  future  to 
any  of  the  property  or  estate  of  a  deceased  person  *which  may 
belong  to  the  defendant  and  which  could  be  legally  assigned  by 
him  as  legatee  or  distributee,  whether  the  same  exists  by  reason 
of  the  provisions  of  a  last  will  and  testament  admitted  to  probate 
at  the  time  the  attachment  is  granted,  or  by  operation  of  the 
law  in  case  of  the  intestacy  of  the  deceased.  Levy  ^f  the  at- 
tachment thereupon  is  deemed  a  levy  upon,  and  a  seizure  and 
attachment  of,  the  rights  and  interests  of  the  defendant  at  the 
time  of  such  levy,  subject  to  the  rights  of  the  executor,  adminis- 
trator or  trustee  of  such  estate  to  administer  the  same  accordiiig 
to  law. 

Am'd  bj  L.   1907,  cb.  318.    In  effect  Sept.   1.  1907. 

9  640.   [Ain'd,  1880,  1007.1    How  property  to  be  attac^ed. 

A  levy  under  a  watrant  of  attachment  must  be  made  as 
follows: 

1.  Upon  real  property,  by  filing  with  the  clerk  of  the  county, 
where  it  is  situated,  a  notice  of  the  attachment,  stating  the  names 
of  tlie  parties  to  the  action,  the  amount  of  the  plairitift's  claim,  as 
stated  in  the  warrant,  and  a  description  of  the  particular  prop- 
erty levMd  upon.  The  notice  must  be  subscribed  by  the  platntifTs 
14  tWf 
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attorney,  adding  the  office  address;  and  must  be  recorded  and  in- 
dexed by  the  clerk,  in  the  same  book,  in  like  manner,  and  witb 
like  effect,  as  a  notice  of  the  pendency  of  an  action. 

2.  Upon  the  personal  property,  capable  of  manual  delivery, 
inclading  a  bond,  promissory  note,  or  other  instrument  for  tb.* 
payment  of  money,  by  taking  the  same  into  the  sherifiTs  actual 
custody.  He  must  thereunon,  without  delay,  deliver  to  the  person 
from  whose  possession  the  property  is  taken,  if  any,  a  copy  of 
the  warrant,  and  of  the  affidavits  upon  which  it  was  granted. 

3.  [Am»d,  1907.]  Upon  other  personal  property,  by  leaving  a 
certified  copy  of  the  warrant,  and  a  notice  «-howing  the  property 
attached,  with  the  person  holding  the  same;  or,  if  it  consists  of  a 
demand,  other  than  as  specified  in  the  last  subdivision,  with  the 
person  against*  whom  it  exists;  or,,  if  it  consists  of  a  right  of 
share  in  the  stock  of  an  association  or  corporation,  or  interests 
or  profits  thereon,  with  the  president,  or  other  head  of  the  associa- 
tion or  corporation,  or  the  secretary,  cashier,  or  managing  ageni 
thereof,  or  if  it  consists  of  a  right  or  interest  in  an  estate  of  s 
deceased  person  arising  under  the  provisions  of  a  will  or  undei 
the  provisions  of  law  in  case  of  intestacy,  with  the  executor  oi 
trustee  under  the  will,  or  the  administrator  of  the  estate. 

4.  [Added,    1889.]     Upon  property   discovered   in   any  actiou 

brought  as  prescribed  in  subdivision  two  of  section  six  hundred 

and  fifty-five  of  this  act,  by  entering  in  the  proper  clerk*s  oflicc. 

the  judgment  rendered  in  said  action,  and  thereafter  levying  od 

said  property  in  the  manner  prescribed  in  subdivisions  one,  tiro 

and  three  of  this  section. 

Snbstltnte  for  Go.  Proc,  8  225;  L.  1889,  ch.  504;  L.  1907.  ch.  31$.    In  effect 
Sept.  1,   1907.    See  (S  1370.  707.  706. 

f  650.  Certlllcate  of  defendant**  Interest  to  be  fnrnlalie^' 

Upon  the  application  of  a  sheriiT,  holding  a  warrant  of  attacb- 
ment,  the  president  or  other  head  of  an  association  or  corpora- 
tion, or  the  secretary,  cashier,  or  managing  agent  thereof,  or  a 
debtor  of  the  defendant,  or  a  person  holding  property,  includin;: 
a  bond,  promissory  note,  or  other  instrument  for  the  paymeu: 
of  money,  belonging  to  the  defendant,  must  furnish  to  the 
sheriff  a  certificate,  under  his  hand,  specifying  the  rights  or 
number  of  shares  of  the  defendant,  in  the  stock  of  the  associa- 
tion or  corporation,  with  all  dividends  declared  or  incumbranco 
thereon;  or  the  amount,  nature,  and  description  of  the  property^ 
held  for  the  benefit  of  the  defendant,  or  of  the  defendant's  inte^ 
est  in  property  so  held,  or  of  the  debt  or  demand  owing  to  the 
defendant,  as  the  case  requires. 

Subatltnte  for  part  of  (  286.  Go.  Proc. 

§  651.  Person  refnsinar  certlflcnte  mar  be  examined. 

If  a  person,  to  whom  application  is  made,  as  prescribed  in 
the  last  section,  refuses  to  give  such  a  certificate;  or  if  it  is  made 
to  appear,  by  affidavit,  to  the  satisfaction  of  the  court,  or  a  jnditf 
thereof,  or  the  county  judge  of  the  county  to  which  the  warrant 
is  issued,  that  there  is  reason  to  susnect  that  a  certificate  givffi 
by  him  is  untrue,  or  that  it  fails  fully  to  set  forth  the  facti, 
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required  to  be  shown  thereby:  the  court  or  judge  may  make  an 
order,  directing  him  to  attend,  at  a  specified  time,  and  at  a  place 
within  the  county  to  which  the  warrant  is  issued,  and  submit  tc 
un  examination  under  oath,  concerning  the  same.  The  order  may 
in  the  discretion  of  the  court  or  judge,  direct  an  appearance 
before  a  referee  named  therein. 
Salwtltute  for  remainder  of  8  236,  Co.  Proc. 

8  082.  [Am'dy  1895.1  Rlffhtii  of  o'wner  or  master  of  ▼«■• 
■els  by  -vfrhlelt  gooAm  "harve  been  ablpped. 

Except  as  otherwise  prescribed  in  the  next  section,  the  ownei 
or  master  of  a  vessel,  on  board  of  which  goods  of  a  defendant 
against  whom  a  warrant  of  attachment  is  issued,  liave  beei 
shipped  for  transportation,  without  reshipment  and  transship 
ment  in  the  State,  to  a  port  "or  place  without  the  State,  may 
transport  and  deliver  them  according  to  their  destination,  not- 
withstanding the  warrant;  unless  the  plaintiff,  his  agent  or 
attorney,  executes  to  the  owner  or  the  master  of  the  vessel,  a 
written  undertaking,  with  sufflcfent  sureties,  in  a  sum  specified 
therein,  to  pay  him  all  expenses,  damages,  and  charges,  which 
may  be  incurred  by  him,  or  to  which  he  may  be  subjected,  fot 
unlading  the  goods  from  the  vessel,  and  for  all  necessary  deten- 
tion of  the  vessel,  for  that  purpose.  The  undertaking  must  1h 
approved,  with  respect  to  its  form,  the  sum  specified  therein 
and  the  sufBciency  of  the  sureties,  by  a  judge  or  justice  of  th€ 
conrt,  or  the  county  judge  of  the  county  wherein  the  vessel  is 
situated,  or  in  the  city  and  county  of  New- York,  by  a  justice  oJ 
the  supreme  court. 
U  1886,  cb.  946w 

f  6SS.  Forevolnff  aectton  not  to  apply  In  certain  caaea. 

The  last  section  does  not  apply,  where  the  owner  or  mastei. 
iMsfore  the  shipment  of  the  goods,  had  actual  information  ol 
the  granting  of  the  warrant,  or  where  lie  has,  in  any  wise, 
connived  at  or  been  privy  to,  the .  shipment  thereof,  for  the 
purpose  of  screening  them  frori  legal  process,  or  of  hindering. 
delaying,  or  defrauding  creditors. 

§  654.  Sberiif  mast  make  Inventory. 

The  sheriff  must,  immediately  after  levying  under  a  warram 
of  attachment,  make,  with  the  assistance  of  two  disinterestec 
freeholders,  a  description  of  the  real  property,  and  a  just  and 
true  inventory  of  the  personal  property-,  upon  which  it  was 
levied,  and  of  the  books,  vouchers,  and  other  papers  taken  iutc 
his  custody,  stating  tlierein  the  estimated  value  of  each  parce 
of  real  property  attached,  or  of  the  Interest  of  the  defeudani 
therein,  and  of  each  article  of  personal  property,  enumerating 
such  of  the  latter  as  are  perishable.  The  inventory  must  b( 
signed  by  the  sheriff  and  the  appraisers:  and  must,  within  fiv< 
days  after  the  levy,  be  filed  in  the  office  of  the  clerk  of  thi 
eounty.  where  the  property  is  attached. 
fk«  flnt  cUuM  of2R.8.4.88f2  Edm.  4).  sm'd. 
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I  aS5.  [Am'd,  18S9.1    Slieriff  wamy  iiMiAntain  aeUoms. 

The  sheriff  uiust,  subject  to  the  direction  of  the  court  (s 
judge,  collect  and  receive  all  debts,  effects,  and  things  in  action, 
attached  by  him.  lie  may  maintain  any  action  or  special  pro- 
ceeding, in  his  name,  or  in  the  name  of  the  defendant,  wluch 
is  necessary,  for  that  purpose,  or  to  reduce  t^  his  actual  posses- 
sion an  article  of  personal  property,  capable  of  manual  deliver), 
but  of  which  he  has  been  unable  to  obtain  possession.  And  hi 
may  dfscontimie  sach  an  action  or  special  proceeding,  at  sach 
time  and  on  such  terms,  as  the  court  or  judge  directs. 

2.  Where  the  summons  was  served  without  the  State,  or  by 
publication,  pursuant  to  an  order  obtained  for  that  purpo6<^» 
as  prescribed  in  chapter  fifth  of  this  act;  and  where  the  defend- 
ant has  not  appeared  in  the  action  (otherwise  than  spedallj) 
but  has  made  default  and  before  entering  final  judgment,  tbe 
sheriff  may,  in  aid  of  such  attachment,  maintain  an  action 
Against  the  attachment  debtor,  and  any  other  person  or  per 
sons,  or  against  any  other  person  or  persons,  to  compel  the 
discovery  of  any  thing  in  action,  or  other  property  belonging 
to  the  attachment  debtor;  and  of  any  money,  thing  in  action, 
or  other  property  due  to  him,  or  held  in  trust  for  him,  or  to 
prevent  the  transfer  thereof,  or  the  pavment  or  deliver>'  Uiereof, 
to  him  or  any  other  person,  and  the  sheriff  may,  in  aid  of  sucb 
attachment,  also  maintain  any  other  action  against  the  attacb- 
mont  debtor  and  any  other  person  or  persons,  or  against  aoT 
other  person  or  persons,  which  may  now  be  maintained  by  & 
judgment  creditor  in  a  court  of  equity,  either  before  the  return 
of  an  execution  in  aid  thereof,  or  after  the  return  of  an  execu- 
tion unsatisfied.  The  judgment  In  any  of  the  above-mentioned 
actions  must  provide  and  direct  that  the  said  property  shall  l>e 
applied  by  the  sheriff,  to  the  satisfaction  of  any  judgment  wbicli 
the  plaintiff  may  obtain  in  the  attachment  action. 

Ck>.  Pzoc,  part  of  fi  282,  szn'd;  U  18S9,  cb.  604. 

Q  656,  tAm'd,  1877.1    Perlshafile  soods  and  anlBials  te  U 
sold. 

If  property  attached,  other  than  a  vessel.  Is  perishable,  the 
court  or  judge  may,  by  an  order  made  with  or  without  notice, 
as  the  urgency  of  the  case  In  its  or  his  opinion  requires,  direct 
the  sheriff  to  sell  it  at  public  auction,  and  thereupon  the  sheriif 
must  sell  it  accordingly.  If  it  consists  of  live  animals,  the  sant 
proceedings  may  be  had,  but  such  notice  shall  be  given  to  tke 
parties  to  the  action,  'of  the  application  for  the  order  as  the 
court  or  judge  prescribes.  The  order  directing  the  saie  mwt 
prescribe  the  time  and  place  of  the  sale,  and  notice  thereof  malt 
be  given  in  such  manner,  and  for  such  time  as  is  prescribed  ii 
the  order.  The  sheriff  must  retain  In  his  hands  the  pioccsdi 
of  the  sale,  after  deducting  his  expenses  as  allowed  by  the  cotrt 
or  judge. 

Co.  Proc.,  8  233;  and  2  R.  S.  4,  part  of  S  9  (2  Kdm.  O,  am*d. 

144> 


c.7,t.3,a.2        ATTACHMENT  OF  PROPERTY.  i|  657-58 

i  «r«  [Am*«9  &MM.]    Claim  of  propevtri  how  ivied. 

If  goods  or  effects,  other  than  a  vessel,  attached  as  the  prop- 
erty of  the  defendant,  are  claimed  by  or  in  behalf  of  another 
person,  as  his  property,  an  affidavit  may  be  made  and  delivei*ed 
to  the  sheriff,  in  behalf  of  snch  person,  at  any  time  while  such 
goods  or  effects  or  the  proceeds  thereof  are  i^  the  shcriff*s  posses^ 
sion,  stating  that  he  makes  such  a  claim;  specifying  in  whole  or 
m  ptLtt  the  property  to  which  it  relates,  and  in  all  cases  stating 
the  vftlne  of  the  property  claimed  and  the  damages.  If  any,  over 
and  above  such  value,  which  the  claimant  will  suffer  in  case 
such  levy  is  not  released.  In  that  case,  the  sheriff  may,  iu  his 
diMretioD,  empanel  a  Jury  to  try  the  validity  of  the  chihn. 

2  R,  S.  4.  8  10  (2  Edm.  6).    Bee  (S  108  and  100.  aste.    L.   1004,   ch.  641. 
In  effect  Sept  1.  1904. 

I  668.  lAa'd,   181NS,   1804.1    Pro«eedln««    Iff   claimant   sue* 


If,  by  their  inquisition,  the  jury  finds  the  property  of  the 
goods  or  effects  to  have  been  in  the  claimant,  at  the  time  of  th« 
levy,  they  must  also  determine  its  value,  and  the  damages  above 
such  value  as  specified  in  the  last  section.  Thereupon  the  otficor 
must  forthwith  deliver  such  goods  or  effects  to  him  or  his  agent; 
DnleM  the  plaintiff  gives  an  undertaking  with  at  least  two  sufl)- 
cient  sureties,  to  the  effect  that  the  sureties  will  indemnify  hira 
to  the  amount  therein  specified,  not  less  than  twice  the  value  of 
the  goods  and  effects  and  damages  as  determined  by  the  jury, 
and  two  hundred  and  fifty  dollars  in  addition  thereto,  against 
all  damages,  costs  and  expense*:,  in  an  action  to  be  brought 
against  him  by  any  person,  by  the  claimant,  his  assignee,  or 
other  representative,  by  reason  of  the  levy  upon,  detention,  or 
sale  of  any  of  the  goods  or  effects,  by  virtue  of  the  attachment. 
If  the  undertaking  is  given,  the  officer  must  detain  the  goods  or 
effects,  as  the  property  of  the  defendant.  Where  an  undertaking 
is  given  to  indemnify  the  sheriff,  he  must,  within  two  days  after 
the  giving  of  said  undertaking,  cause  the  same  to  be  filed  in  the 
office  of  the  court  out  of  which  the  attachment  was  issued,  and 
>erve  upon  the  claimant  or  his  agent,  and  the  attaching  creditor 
or  attorney,  whose  name  is  subscribed  to  the  warrant  of  attach- 
ment, a  copy  of  said  undertaking,  with  a  notice  of  the  justifica- 
tion of  tile  sureties  thereon.  The  justification  must  take  place 
liefore  a  judge  of  the  court  out  of  which  the  attachment  was 
issued,  at  a  time  to  be  specified  in  the  notice,  which  must  not  be 
less  than  two  nor  more  than  five  days  after  the  serving  of  the 
said  rotire.  For  the  purpose  of  justification,  each  of  the  sure- 
ties upon  the  undertaking  must  attend  before  the  judge  at  the 
time  and  place  mentioned  in  the  notice,  and  be  examined  on  oath 
on  the  part  of  the  claimant,  or  his  agent  or  attorney,  touching 
his  8UlBciency»  In  such  manner  as  the  judge,  in  his  diKcretion, 
thinks  proper.  The  examination  may  be  adjourned  from  day  to 
day  untfl  It  is  completed,  but  such  adjournment  must  always  be 
to  the  next  judicial  day.  If  required  by  the  claimant,  his  nh- 
«isnee  or  other  representative,  the  examination  must  be  reduced 
to  writing  and  subscribed  by  the  sureties.  If  the  judge  finds  tha 
sureties  sufficient  he  must  annex  the  examination  to  the  uuder- 

141 


g  658a  ATTACHMENT  OF  PROPERTY.        c.  7,  t.  3,  a.  2 

taking,  endorse  hie  allowance  thereon,  and  cause  the  said  under- 
taking, together  with  the  examination  of  the  sureties,  to  be  filed 
with  the  clerk  of  the  court.  Thereupon  the  sheriff  is  released 
and  discharged  from  all  liability,  by  reason  of  the  taking  and 
detention  of  the  property  seized.  When  any  such  undertaking 
shall  have  been  approved  and  filed,  as  hereinbefore  provided,  the 
clerk  of  the  court  in  which  the  same  shall  be  filed  shall  imme- 
diately index  the  same  in  the  general  index  book  in  his  office 
under  the  title  of  the  suit  in  which  the  attachment  is  issued. 
2  B.  S.  4,  9  11;  L.  1895,  ch.  662;  L.  1904,  ch.  541.    In  effect  Sept.   1.  1901 


§  658*a.    [Added,   1904.]    Dlacl&arffe   of  peraoBAl  property 
from  attacbinentfl. 

If  goods  or  effects,  other  than  a  vessel,  attached  as  the  prop- 
erty of  the  defendant,  or  any  portion  thereof,  are  claimed  by 
or  in  behalf  of  another  person,  such  claimant  may,  within  five 
days  after  the  levy  of  the  attachment,  apply  to  the  judge  who 
granted  the  warrant,  or  to  the  court,  for  an  order  to  discharge 
the  attachment,  as  to  the  whole  or  a  part  of  the  property  at- 
tached. Upon  such  an  application  the  claimant  must  sive  to 
the  sheriff  an  undertaking  with  at  least  two  sufficient  sureties 
who  must  justify  in  double  the  value  of  the  property  claimed. 
as  appraised  in  the  inventory  of  the  property  attached.  The 
undertaking  must  be  conditioned  to  the  effect  that  in  an  actioo 
to  be  brought  on  the  undertaking,  the  claimant  will  establisli 
that  he  was  the  owner  of  such  goods  or  effects  at  the  time  of 
the  levy  thereon:  and  that  in  case  of  his  failure  to  do  so,  he  will 
pay  to  the  sheriff  the  full  value  of  the  property  so  claimed  with 
interest  from  the  date  thereof  together  with  the  costs  of  the 
action.  Sections  six  hundred  and  ninety  and  six  hundred 
and  ninety-one  shall  apply  to  an  undertaking  given  as  pre- 
scribed in  this  section.  Upon  such  an  undertaking  being  given 
and  after  justification  of  the  sureties  if  required,  the  court  or 
judge  must  make  an  order  discharging  the  property  so'  claimed 
from  the  attachment,  upon  payment  by  the  claimant  of  the 
.sheriff's  fees  and  necessary  disbursements.  Thereupon  and  upon 
.su(;h  payment,  the  sheriff  must  discharge  the  same  accordingly, 
notwithstanding  that  the  plaintiff  may  have  given  an  uiiderta^ng 
as  provided  in  section  six  hundred  and  fifty-eight.  The  court  or 
judge  may,  upon  the  application  of  the  plaintiff  or  of  the  claim- 
unt  at  any  time  before  the  warrant  is  vacated  or  annulled,  npoo 
notice  to  all  parties  in  interest,  direct  the  sheriff  to  commence 
an  action  upon  the  undertaking,  upon  such  terms  and  conditions 
and  under  such  regulations  as  it  or  he  deems  just.  In  such  an 
action,  the  claimant  may  show,  in  bar  of  a  recovery,  that  he  was 
the  owner  of  the  said  property  attached.  If  judgment  passes* 
against  the  claimant  the  plaintiff  is  entitled  to  recover  the  value 
of  the  said  property  with  interest  from  the  date  of  the  under- 
taking with  the  costs  of  the  action.  Neither  the  giving  of  the 
undertaking  as  prescribed  in  this  section,  nor  the  recovery  of 
any  judgment  thoreon,  shall  affect  in  any  manner,  the  right,  if 
any,  of  the  defendant  in  the  attachment  action  in  or  to  the  prop- 
erty discharged  from  the  attachment,  nor  shall  this  section  > 
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construed  as  affecting  or  impairing  any  otlier  right  or  remedj' 
which  any  person  might  otherwise  have  in  respect  to  the  prop- 
ert^v  attached. 

li.   1904,  ch.  288.    In  effect  Sept.  1,  1004. 

1  669.  Ftndlnir,  not  to  prejudice  rig^t  of  claimant. 

If  the  property  is  found  to  be  in  the  defendant,  the  finding 
does  not  prejudice  the  right  of  the  claimant  to  bring  an  action, 
to  recover  the  goods  or  effects,  or  the  value  thereof. 

S   080.  Proceedlngra  on  claim  to  domeatlc  vesael. 

Where  a  vessel,  belonging  to  a  port  or  place  in  the  United 
States,  or  a  share  or  interest  therein,  is  attached,  the  court  or 
judge,  on  the  application,  within  thirty  days  thereafter,  of  a 
person  claiming  title  thereto,  or  of  his  agent,  must  appoint  three 
indifferent  persons  to  make  a  valuation  thereof. 

2  R.  8.  6.  S  13  (2  Bdm.  5). 

1  661.    [Am*d,   187T.]    Appralacrs   to   be   sworn)   valnatlon 
to  be  returned. 

A  valuation  of  a  vessel,  or  of  a  share,  or  interest  therein,  made 
as  prescribed  in  this  article,  must  be  in  writing,  and  subscribed 
by  the  appraisers;  each  of  whom  must  take  and  subscribe  an 
aiBdavit,  annexed  thereto,  to  the  effect,  that  the  valuation  is, 
in  all  respects,  just  and  fair,  and  that  the  value  of  the  vessel, 
share,  or  interest,  is  truly  stated  therein,  according  to  the 
deponent's  belief.  The  valuation  must  be  immediately  returned 
to  the  court  or  judge;  and,  after  an  undertaking  is  given,  or  after 
the  expiration  of  the  time  to  give  an  undertaking,  as  prescribed 
Id  the  next  section,  it  must  be  delivered  to  the  sheriff. 

§   66S.   Vndertnklnar  to  be  fflven. 

Within  two  days  after  the  valuation  is  returned,  the  claimant 
or  bis  agent  may  execute  an  undertaking  to  the  sheriff,  with 
sufficient  sureties,  approved  by  the  court  or  judge,  who  must 
justify  in  twice  the  appraised  value,  to  the  effect,  that.  In  an 
action  to  be  brought  on  the  undertaking,  the  claimant  will 
establish  that  he  was  the  owner  of  the  vessel,  share,  or  interest, 
at  the  time  of  the  levy  thereupon;  and  that,  in  case  of  his  failure 
to  do  so,  he  will  pay  the  amount  of  the  valuation,  with  interest 
from  the  date  of  the  undertaking,  to  the  sheriff;  or,  if  the  war- 
rant is  vacated  or  annulled,  to  the  defendant,  or  his  personal 
r«pr€*sentative. 

2  B.   8.   5,  S  14. 

§   668*  Teasel  I  wben  to  be  dlscbarired. 

Upon  such  an  undertaking  being  executed  and  delivered  to 
the  sheriff,  the  court  or  jud^^e  must  make  an  order,  directing 
the  vessel  or  share  to  be  discharged  from  the  attachment.  There- 
upon the  sheriff  must  discharge  the  same  accordingly, 

W,.  I  16, 
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i  4i64.  l¥heift  nadertaklnir  to  b«  an^d. 

The  court  or  judge  may,  upon  the  application  of  «ither  party. 
at  any  time  before  the  warrant  is  vacated  or  annulled,  direct 
the  sheriff  to  commence  an  action  upon  tlie  undertaking,  upou 
such  terms  and  conditions,  and  under  such  regulations,  between 
him  and  the  applicant,  as  it  or  he  deems  just.  And  if  the  warraut 
of  attachment  is  vacated  or  annulled,  the  defendant  in  the 
attachment,  his  assignee  or  personal  ret)i'e{«entative,  may  c<mi- 
mence  and  maintain  an  action  upon  the  undertaking,  or  mar 
l)e  substituted,  in  place  of  the  sheriff,  in  an  action  |>eii<]liHr 
thereupon. 

Substitute  for  2  JE;.  8.  6,  i  1^ 

§  065.  Defence  lit  snoh  an  action;  plaintllTa  recovery'. 

In  such  an  action,  the  claimant  may  show,  in  bar  of  a  recovery, 
that  he  was  the  owner  of  the  vessel,  share,  or  interest,  at  tat; 
time  when  it  was  attached.  If  judgment  passes  against  Liui. 
the  plaintiff  is  entitled  to  recover  the  amount  of  the  raloation, 
with  interest  from  the  date  of  the  undertalcing. 
Id.,  9  17,  amU 

S  OlfO.   Foreign  vea«el$  bo-vir  valued. 

Where  a  foreign  vessel,  or  a  share  or  interest  therein,  is 
attached*  it  must  be  valued^  as  proscribed  tn  sections  060  and 
001  of  this  act,  upon  tlie  application  of  a  person,  who  makes 
affidavit,  to  the  effect  that  he  is  the  oivner  thereof,  or  that  be 
IS  the  agent  of  a  person,  naming  him  and  his  residence,  \rhom 
he  believes  to  be  the  owner  of  the  vessel,  share,  or  interest 
attached. 
Id.,  fi  18. 

S  607.  Notice  thereof. 

Such  notice  of  the  application  must  be  given  to  the  plaintiff, 
as  the  court  or  judge  deems  reasonable. 

Id.,   I  29. 

8  008.  Plaintiff  to  srlve  nndertaklnar  'with  •nretles. 

Within  three  days  after  the  valuation  is  returned,  the  plaintilf 
must  give,  to  the  person  in  whose  behalf  the  claim  is  made,  au 
undertaking,  with  snfllcient  sureties,  approved  by  the  court  or 
judge,  who  must  Justify  in  twice  the  appraised  value,  to  the  effect 
that  they  will  pay  such  damages  as  may  be  recovered  for  seizing 
the  vessel,  share,  or  interest,  in  an  action  brought  against  tli** 
sheriff,  or  the  plaintiff  in  the  attachment,  within  three  montbo 
from  the  approval  of  the  Undertaking,  if  it  appears  therein  that 
the  vessel,  share,  or  interest  belonged,  at  the  time  of  attacbiDK 
it,  to  the  person  in  whose  behalf  the  claim  is  made. 

Id.,  i  20. 

§  060.  Vessel )  when  to  he  dlschararcd. 

Unless  such  an  undertaking  is  given,  the  court  or  jndge  must 
grant  an  order  disoharffiug  the  vessel,  share,  or  interest  so 
claimed,  from  the  attachment;  whereupon  the  sheriff  must  dis- 
charge the  same  accordingly. 

Id.,  S  21. 
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i  9ff^  Term*  •&  wlOck  4«M*«  aiay  eUrtaa  v^Mael. 

If,  after  such  an  undertaking  is  given  by  tb«  plaintiff,  tbe  wat* 
rant  ia  vacated  or  auxralled,  or  tlie  attacLmeot  is  diacnarged  as 
t4>  tbe  veisael,  share,  or  interest,  the  defendant  or  hia  ageat  is 
entitled  to  claim  the  same,  or  the  proceeds  thereof,  if  it  has  been 
sold,  only  upon  his  showing,  to  the  satisfaction  of  the  oourt  or 
judge,  that  the  undertaking  has  been  discharged;  or  giving  to 
the  plaintiff  an  undertaking,  with  sufilcient  sureties,  approved  bjr 
tbe  court  or  judge,  who  uiust  justify  in  twice  the  appraised 
value,  to  the  effect,  that  they  will  indemnify  the  plaintiff  against 
all  cbarges  and  expenses,  in  consequence  of  the  undertaking, 
2  B.  8.  e,  i  28,  am*d. 

fi  671.  IVIien  Teaael  to  be  aold. 

If  the  undertaking  of  the  plaintiff  is  not  discharged,  or  he  is  not 
Cndemuified,  as  prescribed  in  this  article^  within  one  month  after 
tbe  defendant  becomes  entitled  to  claim  the  vessel,  sbare,-  o#  In* 
terest,  as  so  prescribed,  it  mav  be  sold  by  the  sheriff,  in  whose 
custody  it  is,  upon  an  order  of  tbe  court  or  judge;  and  the  pro* 
ceeds  of  the  sale  must  be  naid  to  the  persons  who  executed  the 
undertaking,  for  their  indemnity. 

Id.,  fi  24. 

I  872.  The  same. 

If  a  claim  is  not  made,  by  or  in  behalf  of  an  ownf  r  of  a  domes- 
tic  vessel,  or  of  a  share  or  interest  therein,  within  thirty  days 
after  It  is  attached,  or  if  the  proper  undertaking  is  not  executed 
by  the  claimant;  or  if  a  claim  m  not  made,  within  that,  time,  by 
or  In  behalf  of  the  owner  of  a  foreign  vessel,  or  of  a  share  oi 
interest  therein;  the  vessel,  share,  or  interest,  may  be  sold  by 
the  sheriff,  under  an  order  of  the  court  or  judge,  upon  the  appU* 
cation  of  the  plaintiff,  if,  in  the  opinion  of  the  court  or  judge,  a 
sale  is  necessary. 


i   678.  Th9  sai 

Whrre  a  share  or  Interest  In  a  vessel,  foreign  or  domestic,  Ih 
attacbed,  if  the  proper  claim  to  it  is  not  made,  by  or  in  behalf  of 
afi  owner  thereof,  within  thirty  days  thereafter,  it  may  be  sold 
hj  tbe  sheriff,  under  an  order  of  the  court  or  judge,  upon  the 
application  of  a  joint  owner,  or  his  agent. 
ci.,  s  sa. 

f  •T'*.  fAin'd,  1677.1    Sheriff  to  keep  pvoperty. 

The  sheriff  must  keep  the  property  attached  by  him,  or  the 
proceeds  of  property  sold,  or  of  a  demand  collected  by  him,  to 
r.nrwer  any  judgment  that  may  be  obtained  against  the  defend- 
aai  In  t]|«  aetion. 

CUk  Proe..  part  of  S  232. 

f  670.  Sheriff  mar  be  direeted  to  par  moaer  Intie  eeiurt. 

But  the  court,  upon  the  application  of  either  party  to  the  ac- 
ri0B.  may  direct  the  sheriff,  either  before  or  after  the  expfratiou 
of  Ids  twin  of  office,  to  pay  into  court  the  proceeds  of  n  demand 
rolleeted,  or  property  sold:  or  to  deposit  them  in  a  d«6igiiat(»d- 
bank  or  trust  company,  to  be  drawn  out  only  upon  the  order  of 
tlie  <*oiirt. 
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i  ere.  [Aai'd^  ISTT.I    Mriien  Me  May  b«  directed  to  releMc 
or  deliver  property. 

Where  the  proceeds  of  the  property  sold,  and  of  the  demand* 
collected  by  tlie  sherilf,  exceed  the  amount  of  the  plaintiff's  de- 
mand, with  the  coats  and  expenses,  and  of  all  other  warrants  of 
attachment  or  executions  in  the  sheriff's  hands,  chargeable  upou 
the  same;  the  court,  or  the  judge  who  granted  the  warrant,  upon 
the  application  of  the  defendant,  or  of  an  assignee  of,  or  por- 
chaser  from  the  defendant,  and  upon  notice  to  the  plaintiff,  and 
the  plaintiffs  in  the  other  warrants  or  executions,  may,  at  any 
time  during  the  pendency  of  the  action,  make  an  order  directing 
the  sheriff  to  pay  over  the  surplus  to  the  applicant,  and  to  release 
from  the  attachment  the  remaining  real  and  personal  property 
attached. 

I  677.  [Am'd,  1889.]    Plaintiff  may  brlnv  actios  ia  name 
of  Itimaelt  and  the  sheriff. 

The  plaintiff,  by  leave  of  the  court  or  judge,  procured  as  pre- 
scribed in  the  next  section,  may  bring  and  maintain,  in  the  name 
of  himself  and  the  sheriff  jointly,  by  bis  own  attorney,  and  at  his 
own  expense,  any  action  which,  by  the  proTisions  of  this  title, 
may  be  brought  by  the  sheriff,  to  recover  property  attached,  or 
the  value  thereof,  or  a  demand  attached,  or  upon  an  undertaking 
given  as  prescribed  in  this  title,  by  a  person  other  than  the 
plaintiff;  the  plaintiff,  in  his  own  name  and  the  sheriff's  jointly, 
may  also  bring  and  maintain  any  action  which,  by  the  provisions 
of  subdivision  two  of  section  six  hundred  and  fifty-five  of  article 
second  of  this  title,  may  be  brought  by  the  sheriff.  The  sheriff 
must  receive  the  proceeds  of  such  an  action,  but  he  is  not  liable 
for  the  costs  or  expenses  thereof.  Costs  may  be  awarded,  ui 
such  an  action,  against  the  plaintiff  in  the  warrant*  but  not 
against  the  sheriff. 

Sutatltnte  for  Ck>.  Proc.,  8  238;  L.  1889,  ch.  604. 

f  978.  How  leave  to  hrlny  iincli  action  proenred. 

The  court  or  judge  must  grant  leave  to  bring  such  an  action, 
where  it  appears,  that  due  notice  of  the  application  therefor  has 
been  given  to  the  sheriff;  but,  before  doing  so,  the  court  or  judge 
may  require  that  notice  of  the  application  be  given  to  the  plain- 
tiff, in  any  other  warrant  against  the  same  defendant.  And  sucb 
terms,  conditions,  and  regulations  may  be  imposed,  in  the  order 
granting  leave,  as  the  court  or  judge  thinks  proper,  for  the  doe 
protection  of  the  rights  and  interests  of  all  persona,  interested 
in  the  disposition  of  the  proceeds  of  the  action. 

Id. 

8  979.  Plaintiff  may  be  Joined  with  eherlff,  after  aetlea 
commenced. 

Leave  may,  in  like  manner  and  with  like  effect,  be  granted  to 
the  plaintiff  in  the  warrant,  to  be  joined  with  the  sheriff.  In  au 
action  brought  by  the  sheriff,  in  a  case  where  be  might  hare 
procured  leave  to  bring  the  action,  as  prescribed  in  the  last  two 
sections.  Upon  an  application  therefor,  the  court  or  judge  may, 
in  a  proper  case,  require  the  plaintiff  to  provide  for  the  expenses 
In  the  action,  already  incurred  by  the  sheriff.  The  application 
roost  be  denied,  in  case  of  an  unreasonable  delay  In  making  it* 
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or  where  an  application  was  made,  before  the  action  was  brought, 
and  the  plaintiff  neglected  or  refused,  without  a  good  excuse 
therefor,  to  comply  with  the  terms,  conditions  or  regulations,  then 
imposed. 

§  680.  Ji&dffe  to  direet  as  to  manasement  of  sncb  an  ac- 
tloa,  ete. 

The  court  or  judge  may,  upon  the  npplication  of  the  sheriff,  or 
of  the  defendant  in  the  warrant,  during  the  pendency  of  an  ac- 
tion, brought  as  prescribed  in  the  last  three  sections,  direct  as  to 
the  conduct,  discontinuance,  or  settlement  of  the  same,  and  as  to 
the  application  or  disposition  of  the  money  or  propertj'  recovered 
therein,  as  justice  requires. 

S  681.  Ret  arm  of  Inventory  |  how  enforced. 

Upon  the  application  of  either  party,  and  proof  of  the  neglect 
of  the  sheriff,  the  court  or  judge  may,  by  order,  require  the  sheriff 
to  return  an  inventory.  Disobedience  to  such  an  order  may  be 
punished,  as  a  contempt  of  the  court. 

2  B.  8.  13.  i  ee  (2  Edm.  14).    S«e  post.  §  712. 
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ARTICLB   THIRD. 

Vacating  or  modifying  Vie  tear  rant;  disehalrgingtheixHaehmaitn 

Bee.  682.  Motion  to  yacate  or  modify  wftrrant,  or  increase  aecnncy. 
688.  How  motion  must  be  made;  oppoelng  it  by  new  proofs. 
684-686.   [Uepciileo.j 

686.  When  prior  motion   not  to  prejudice  subsequent  mocioo. 

687.  Defendant  may  apply  for  discharge  of  attacbment. 

688.  Uudcruklug  to   he    given. 

680.  Appllcatlun   by   one  of  several  defendants. 

690.  Sureties   to  Justify   If  required. 

61)1.  Sheriff  uiay   retniu  propcily  until  Justincanon. 

692.  l''or«goliig  piovbions   apilicnble  to    vessels. 

G93.  Partners   may   apply   to  discbarge  attacbmeni. 

694.  Undertaking  to  be   given. 

696.  Court   or   Judge   may   ascertain  value. 

696.  Wben  pluintiff  entitled  to  notice  of  any  appllcfttion,  ete. 

f  682.  [Aua*a,  1877.]  Motion  to  vacate  or  modify  warrant, 
or  Increaao  Mecnrity. 

The  defendant,  or  a  person  who  has  acquired  a  lien  upon,  or 
interest  in,  his  property,  after  it  was  attached,  may,  at  any  time 
before  the  actual  application  of  the  attachea  projierty,  or  the 
proceeds  thereof,  to  tne  payment  of  a  judgment  recovered  in  the 
action,  apply  to  vacate  or  modify  the  warrant,  or  to  increase  the 
security,  given  by  the  plaintiff,  or  for  one  or  more  of  those  foroM 
of  relief,  together,  or  in  the  alternative. 

Substitute  for  part  of  |  2il,  Co.  Proc. 

I  683.  Ho'w  motion  mnst  be  made|  oppoainff  it  by  new 
proofs. 

An  application,  specified  in  the  lust  section,  may  be  founded 
only  upon  the  papers  upon  which  the  warrant  was  granted:  in 
which  caee,  it  must  be  made  to  the  court,  or,  if  the  w^arrant  wu 
granted  by  a  judge  out  of  court,  to  the  same  judge,  in  court  or 
out  of  court,  and  with  or  without  notice,  afl  he  deems  proper. 
Or  it  may  be  founded  upon  proof,  by  affidavit  on  the  part  of  the 
defendant;  in  which  case,  it  must  be  made  to  the  court,  or,  if 
the  warrant  was  granted  by  a  judge  out  of  court,  to  any  judge 
of  the  court,  upon  notice;  and  it  may  be  opposed  by  new  proot 
by  affidavit,  on  the  part  of  the  plaintiff,  tending  to  sustain  any 
ground  for  the  attachment,  recited  in  the  warrant,  and  no  other, 
unless  the  defendant  relies  upon  a  discharge  in  bankruptcy,  or 
upon  a  discharge  or  exoneration,  granted  in  insolvent  proceed- 
ings; in  which  case,  the  plaintiff  may  show  an^  matter,  in  av<nd- 
ance  thereof,  which  he  might  show  upon  the  tnal. 

9  684.  [Repealed,  1877.] 

S  685.  [Repealed,  1877.] 

S  686.  [Am'a,  1877.]  IVhen  prior  motion  not  to  prejndiee 
■nbaeiinent  motion. 

The  denial  of  such  an  application  does  not  prejudice  a  subse- 
quent application,  seasonably  made,  founded  upon  the  failure  of 
a  complaint  which  hnd  not  been  filed  or  served  at  the  time  of 
the  former  application,  to  set  forth  any  of  the  causes  of  actioo 
mentioned  in  section  635  and  section  637  of  this  act. 

Bee  I  668.  ante. 
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I  687.  [Am'd,  1006.]     Defendant  nrny  apply  for  dlacliarire 
of  attnehment. 

The  defendaot  may,  at  any  time  after  he  has  appeared  in  the 

action,  apply  to  the  judge  who  ^ranted  the  warrant,  or  to  the 

court,  for  an  order  to  discharge  the  attachment,  as  to  the  whole 

or  a  part  of  the  property  attached. 

Snbstltate  for   a  portion  ot  Co.    Proc.    {  240;   L.    1006,   ch.  507.    In  effect 
Sept.  1,  IMK. 

f  688.  [Am'd,  1906.]     Undertaking  to  be  ariTen. 

Upon  such  an  application,  the  defendant  must  gire  an  under- 
taking, with  at  least  two  sufficient  sureties,  to  the  effect  that  he 
will,  on  demand,  pay  to  the  plaintiff  the  amount  of  any  judg- 
ment which  may  be  recovered  in  the  action  against  him.  not  ex- 
ceeding a  sum  specified  in  the  undertaking,  with  interest.  The 
snm  so  specified  must  be,  at  least  equal  to  the  amount  of  the 
pJaintifTs  demand,  as  specified  in  his  aflldavit;  or,  at  the  option 
of  the  defendant,  equal  to  the  appraised  value,  according  to  the 
inventory,  of  the  property  attached;  or,  if  the  application  is  to 
discharge  the  attachment,  as  to  a  part  only  of  the  property  at- 
tached, to  the  appraised  value  of  that  portion.  Upon  such  ap- 
plication being  made  after  final  judgment,  the  defendant  must 
give  the  security  required  to  perfect  an  appeal  to  the  court  of 
o]ipeals  from  a  final  judgment,  of  the  same  amount  or  to  the  same 
effect,  and  to  stay  the  execution  thereof. 

Substltote   for  the   flnit   two  sentences  of   the  Ck>.    Proc.    S   '241;    L.    1906, 
eih.  907.    In  effect  Sent.  1. 1906. 

S  688.  Application  by  one  of  neveral  defendants* 

Where  there  are  two  or  more  defendants,  and  an  application 
18  made,  as  prescribed  in  the  Inst  two  sections,  by  one  or  more, 
bnt  not  by  all  of  them,  the  undertaking  must  provide  for  the 
payment  of  any  judgment,  which  may  be  recovered  against  any 
of  the  defendants  in  the  action,  unless  the  applicant  makes  proof, 
by  affidavit,  to  the  satisfaction  of  the  conrt  or  judge,  that  the 
liroperty,  with  respect  to  which  the  application  is  made,  belongs 
to  him  separately;  in  which  case,  the  undertaking  must  provide 
for  the  payment  of  any  judgment,  which  may  be  recovered  in  the 
action  against  the  applicant,  either  alone,  or  jointly  with  any 
other  defendant.  Where  an  application  is  made,  as  prescribed  in 
this  section,  at  least  two  days  notice  thereof,  with  a  copy  of  the 
affidavit,  must  be  served  upon  the  plaintiff's  attorney,  who  may 
oppose  the  application  by  proof,  by  affidavit,  that  one  or  more  of 
the  other  defendants  own,  or  have  an  interest  in  the  property. 

f  680.     [Am'd,  1877.]    Snretles  to  Justify  If  reaalred. 

An  undertaking,  given  as  prescribed  in  the  last  two  sections, 
must  be  forthwith  filed  with  the  clerk.  A  copy  thereof,  with 
a  notice  of  the  filing,  must  be  forthwith  served  upon  the  plaintiff^F 
attorney;  who  may,  within  three  days  thereafter,  give  notice  to 
the  sheriff,  that  he  excepts  to  the  sufficiency  of  the  sureties. 
Thereupon  the  sureties  must  justify,  upon  the  like  notice,  and  in 
like  manner,  as  bail  upon  an  arrest;  or  a  new  undertaking  must 
be  given,  with  new  sureties,  who  must  justify  in  like  mnnner.  If 
the  plaintiff  does  not  except,  as  prescribed  in  this  section,  he  is 
deemed  to  have  waived  all  objection  to  the  sureties.  • 

Oo.  Proc.,  part  of  f  Ml,  nm'd. 
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I  681.  Sherifl  may  retain  property  until  Jnstillcntlom. 

The  sheriff  is  responsible  for  the  sufficiency  of  the  sureties:  and 
he  may  retain  possession  of  the  property  attached,  and  the  pro- 
eeeds  thereof,  nntil  the  objection  to  them  is  waived,  as  prescribed 
in  the  last  section,  or  they^  or  the  new  sureties,  justify. 

li.,  pait  of  tbe  Mine  Mctlta. 

§  092.  Foresroinir  proTlaiona  applicable  to  Teaaela. 

The  last  five  sections  are  applicable,  where  a  yessel,  or  a  share 
or  interest  therein,  is  attach^.  If  it  is  necessary,  to  enable  tbe 
defendant  to  discharge  the  attachment,  the  court  or  judge  may, 
by  order,  stay  any  proceeding  specified  in  article  second  of  this 
title,  or  extend  the  time  to  do  any  act  therein  specified. 

I  693.  [Am*d^  1912.]  Partners  n&ay  apply  to  diaci&Arse 
attaebment. 

If  a  warrant  of  attachment  is  levied  upon  the  interest  of  one  or 
more  partners,  in  the  property  of  a  partnership,  the  other  part- 
ners, or  any  of  them,  may  at  any  time  before  final  judgment, 
apply  to  the  judge  who  granted  the  warrant,  or  to  the  court, 
upon  an  ufiidavit  showing  the  facts,  for  an  order  to  dischargre  the 
attachment,  as  to  that  interest. 

Am'd  by  L.  1912.  ch.  ZS»»  in  sffwt  Apr.  10»  1913. 

g  694.  [Am'd,  1877,  1912.]     UndertakiniT  to  be  ariven. 

Upon  such  an  application,  the  applicant  must  give  an  under- 
taking, with  at  least  two  sutficient  sureties,  to  the  effect  that  they 
will  pay  to  the  sheriff,  on  demand,  if  judgment  is  recovered 
against  the  defendant  whose  interest  in  a  partnership  is  so  levied 
upon,  an  amount  not  exceeding  a  sum,  specified  in  the  under- 
taking, which  must  not  be  less  than  the  value  of  the  interest  of 
the  defendant,  in  the  property  seized  by  virtue  of  the  attachment, 
as  fixed  by  the  court  or  judge,  if  the  value,  in  the  opinion  of  the 
court  or  judge,  is  uncertain,  the  sum  shall  l>e  9uch  as  the  court  or 
judge  determines. 
Am'd  by  L.  1912.  ch.  888,  In  effect  Apr.  16,  1912. 

S  695.   Conrt  or  Jndire  may  ascertain  Talne. 

For  the  purpose  of  fixing  the  sum,  or  determining  the  soffl* 
ciency  of  the  sureties,  the  court  or  judge  may  receive  affidavits  or 
oral  testimony,  or  may  direct  a  reference. 

§  696.  lilTlien  plaintilf  entitled  to  notice  of  any  appllea- 
tion,  etc* 

The  court  or  judge  may  direct,  that  the  plaintiff  have  notice  of 
an  application  for  a  discharge  of  property,  as  prescribed  in  this 
article^  or  of  the  hearing  uiider  an  order  of  reference,  made  as 
prescribed  in  the  last  section;  and  if  the  applicant  does  not  ap- 
pear, where  notice  has  been  given,  the  application  may  be  dis- 
missed or  denied. 

ISO 
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ARTICI^B  FOURTH. 

Regulations  where  there  are  ttco  or  more  warrania  againat  the 

same  defendant. 

See.   60^.  Preferences  of  two  or  more  warrmnts. 
90S.  Rale  as  to  leyj  onder  a  Junior  warrant. 
099-700.   [Repealed.] 
701.  Undertaking,    by   Junior   attactiing   creditor,    to    prevent    release  of 

foreign  vessel. 
708.  Rale  as  to  subsequent  attacbment  of  foreign  vesseL 

703.  Rights  of  Junior  plaintiff  In   action  by  senior  plaintiff  and  sheriff 

jointly. 

704.  Junior  plaintiff  may   be    allowed    to   commence  action  jointly  with 

sberlff. 

706.  Rights  of  third  and  other  subsequent  atti^cblng  creditors. 

I  69T.  Preferences  of  two  or  more  urarrftntfl. 

Where  two  or  more  warrants  of  attachment,  aRainst  the  same 
defendant,  are  delivered  to  the  sheriflp  of  the  naine  connty,  to  he 
executed,  their  respective  preferences,  and  the  rnles.  where  a 
levy,  or  a  levy  and  sale,  have  been  made  under  a  jnnior  warrant, 
are  the  same,  as  where  two  or  more  executions,  against  the  prop- 
erty of  the  same  defendant,  are  delivered  to  the  sheriff  of  the 
same  county,  to  be  executed. 
8e«  2  R.  S.  366.  ||  14  and  15  (2  Bdm.  879). 

I  HOR.  Rule  All  to  levy  under  a  Junior  warrant. 

Where  a  domestic  vessel,  or  share  or  interest  therein,  has 
been  attached,  and  afterwards  released,  as  prescribed  in  this 
title:  or  where  the  personal  property  of  a  partnership,  of  which 
the  defendant  was  a  member,  has  been  attached,  and  the  attacb- 
ment afterwards  discharged,  upon  the  application  of  another 
partner,  as  prescribed  in  this  title;  another  warrant,  against  the 
same  defendant,  shall  not  be  levied  on  the  same  property,  by  the 
sheriff  of  the  same  or  of  any  other  county,  until  after  the  first 
wsrrant  has  been  vacated  or  annulled.  Btit,  except  as  thus  pre- 
scribed, where  a  second  warrant,  against  the  same  defendant,-  is 
delivered  to  the  same  sheriff,  he  must  execute  it.  by  a  levy  upon 
property  within  his  county,  and  he  must  thereupon  take  the  same 
proceedings,  as  if  the  levy  was  made  under  the  first  warrant. 

flee   ante,    i|   662   and  604. 

I  e89.    [Repealed,  1877.] 
f  TOO.    [Repealed,  1877.] 

f  T01.  VndertalUnir  by  Junior  attacltins  creditor  to   pre* 
vent  releaae  of  forelgrn  Teasel. 

Where  a  foreign  vessel,  or  a  share  or  interest  therein,  has  been 
attached  and  valued,  as  prescribed  in  article  second  of  this  title, 
and  the  plaintiff,  in  the  first  warrant  of  attachment,  fails  to  give 
aD  undertaking  to  prevent  the  release  thereof,  the  court  or  judge 
naay  grant  to  the  plaintiff  in  a  second  warrant,  then  in  the  sber* 
ilTa  hands  for  execution,  an  extension,  of  not  more  than  three 
days  thereafter,  within  which  to  furnish  an  undertaking,  in  all 
respects  like  the  one  to  be  furnished  by  the  first  plaintiff.  And  if 
he  furnishes  it,  within  that  time,  he  has  the  same  rights  and 
privileges,  and  is  subject  to  the  same  duties  and  liabilities,  with 
respect  to  the  vessel  and  its  proceeds,  and  the  subsequent  pro- 
ceedings relating  thereto,  as  if  < his  was  the  first  warrant. 

I  70a,  Rule  as  to  subaeaueut  attacbment  of  foreiirn  ves« 

'1. 


If  a  foreign  vessel,  or  a  share  or  interest  therein,  has  been 
attached,  and  afterwards  released,  by  reason  of  the  failure  of  the 
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plaintiff,  in  the  first  or  the  second  warrant,  to  «:ive  an  undertak- 
ing to  prevent  the  release,  it  shall  not  be  aKain  attached,  under 
a  Warrant  against  the  same  defendant,  which  has  been  delivered 
to  the  sheritf  of  the  same  county,  before  the  expiration  of  the 
time  within  which  the  undertaking  should  have  been  furztialied. 
But  it  may  be  again  attached,  und»  a  subsequent  warrant 
against  the  same  defendant;  in  which  case,  the  plaintiff  therein, 
and  the  plaintiff  in  each  warrant  subsequently  delivered  to  the 
sheriff,  have  the  sxime  rights,  and  privileges,  and  are  subject  to 
the  name  duties  and  liabilitieH,  with  respect  to  the  vessel  and  its 
proceeds,  and  the  snbstMiueiit  proceedings  relating  thereto,  as  if 
tJie  warrant,  under  which  it  was  attached,  was  the  first  warrant. 

I  703.  RliBchtii  of  Jnnlor  plaintiff  in  action  by  iienior  plAln- 
tlff  and  Hherifl  Jointly* 

Where  the  plaintiff  in  a  warrant  of  attachment  has  commenced 
an  action,  in  the  name  of  himaeif  and  the  sheriff  jointly,  as  pre* 
scribed  in  this  title,  a  plaintiff  in  a  junior  warrant  may  apply  to 
the  court  or  judge,  to  direct  as  to  the  conduct,  discontinuance,  or 
settlement  of  the  same,  or  to  impose  terms,  conditions,  and  regnia- 
tious  as  to  the  continuance  thereof,  iu  the  interest  of  the  a|>pli- 
cant;  and  such  order  may  be  made  thereupon*  as  justice  requires^ 
If  the  first  warrant  is  vacated,  or  tlie  attachment  thereunder  is 
released  or  discharged^  without  affecting  the  cause  of  action 
prosecuted  by  the  plamtiff  therein  and  the  sheriff  ioiutly,  the 
plaintiff  in  the  warrant  next  in  order,  may  upon  his  own  applica- 
tion, be  substituted  as  joint  plaintiff  with  the  sheriff,  by  an  order, 
made  as  upon  an  application  for  leave  to  bring  such  an  action, 

Sw  fl  0T7-680,  ante, 

I  704.  Jnjiilor   plaintiff  may  be  allowed  to  eommence  ai«* 
tlon  jointly  >vitli  nberlff. 

A  plaintiff  in  a  second  warrant  may  apply  to  the  court  or 
judge,  upon  notice  to  the  plaintiff  in  the  first  warrant,  and  to  the 
sherifi,  for  leave  to  bring  and  maintain,  In  the  name  of  himsvlf 
and  the  sheriff  jointl5%  any  action,  which  might  be  brought  in  tbe 
name  of  the  senior  plaintiff  and  the  sheriff.  If  it  appears  that 
the  plaintiff  in  the  first  warrant  neglects  or  refuses  to  be  joininl 
with  the  sheriff  in  such  an  action,  or  to  comply  with  the  terms, 
conditions,  and  regulations,  imposed,  either  upon  granting  him  an 
order  for  that  purpose,  or  upon  tne  hearing  of  an  application, 
made  as  prescribed  in  this  section,  the  court  or  jjudge  may  grant 
to  the  plamtiff  in  the  second  warrant,  leave  to  brim;  and  maintain 
sneh  an  action,  ki  the  name  of  himself  and  the  sheriff  jointb", 
with  like  effect,  as  if  his  was  the  first  warrant. 

f  T05.  Rlicbts  of  tbird  and  otber  «vbseanent  attncbtatr 
oredltom. 

Where  there  are  more  than  two  warrants  of  attachment, 
against  the  same  defendant,  the  plaintiffs  in  the  third  and  each 
subsequent  warrant  have,  according  to  their  respective  priorities, 
the  same  rights  and  privileges,  as  against  the  plaintiffs  in  all 
senior  warrants,  which  the  plaintiff  in  the  second  wai-rant  has^ 
as  against  the  plaintiff  in  the  first,  and  are  subject  to  the  same 
duties  and  liabilities;  excet^t  that  a  second  extension  of  the  time* 
within  which  to  furnish  nn  undertaking  to  prevent  the  release  of 
a  foreign  vessel,  or  a  share  or  interest  therein,  shall  not  be- 
granted.  And  the  plaintiffs  in  two  or  more  junior  warrants  of 
attachment,  may,  by  agreement  among  themselves,  take  jointly, 
and  for  their  common  benefit,  any  proceeding,  permitted  by  this 
title  to  be  taken,  by  the  plaintiff  m  a  secohd  or  subsequent  wai^ 
raht  of  attachment;  provided  that  it  does  not  interfere  witli  the 
*)referentlal  or  other  right  of  an  Intermediate  plaintiff. 
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ABTICLB  KIFTH. 

PixM»dUy8  ajtcr  judgment;  rights  of  parties  and  duties  of  the 
skeri^J  after  the  warrant  is  vacated  or  annutledy  or  the  attach- 
meM  discharged, 

«•<*.  T06.  Bxecotloii  to  l«ra€  to  sheriff  wbo  has  lerled. 

;of.  When  Judgment  enforceable  only  Against  attached  property. 
T08.  Judgment  In  the  prtucipal  action;  how  aatlafled.  .      ^   .     ^ 

709.  When  aitachioeut  diiicharged,   etc.,    property   to  be   restored   to  de- 
fendant. „  ^ 
720.  Additional   proTlalon   for   bis   relief. 
711.  Cancelling  notice  attaching  real  property. 
T12.  When  sheriff  to  rctarn  warrant  and  his  proceedings. 

I  TOe.  Bxeentlon  to  Uane  io  sherilf  Trho  has  levied. 

Where  a  levy,  under  a  warrant  of  attachment  in  an  action, 
liaa  been  made,  an  execution  against  property,  upon  a  final  judg- 
ment in  fiivor  of  the  plaintiff  therein,  recoTered  after  the  expira- 
tion of  the  term  of  office  of  tiie  sheriff,  who  made  the  levy,  must 
neverthelem  be  directed  to  and  executed  by  that  sheriff,  unless 
another  person  is  designated  by  law  to  complete  the  unfinished 
business  pertaining  to  his  office;  or,  in  that  case,  to  the  person  so 
designated. 

f  TOT.  [Am'a,  187T,]  When  Judsrment  enforceable  only 
aismtast  attached   prov^rty. 

Where  a  defendant,  who  has  not  appeared,  is  a  non-resident  of 
the  State,  or  a  foreign  cori)oration,  and  the  summons  was  served 
without  the  State,  or  by  publication,  i>ursuant  to  an  order  ob- 
tained for  that  purpose,  as  prescribed  in  chapter  fifth  of  this  act, 
the  judgment  can  be  enforced  only  against  the  prop<'rty  which  has 
been  levied  upon,  by  virtue  of  the  warrant  of  attachment,  at  the 
time  when  the  judgment  is  entered.  But  this  section  does  not 
declare  the  effect  of  such  a  judgment,  with  respect  to  the  appli- 
cation of  any  statute  of  limitation. 

I  708.  [Am'd,  1877,  1912.]  Jadffment  in  the  principal  ac- 
tion; how  satisfled. 

Where  an  execution  against  property  is  issued  upon  a  judg- 
ment for  the  plaintiff,  in  an  action  in  which  a  warrant  of  attach- 
ment has  been  levied,  the  sheriff  must  satisfy  it,  as  follows: 

1.  He  must  pay  over  to  the  plaintiff  all  money  attached  by  him, 
and  the  proceeds  of  all  sales  of  perishable  property,  or  of  any  ves- 
M^l  or  share  or  interest  therein,  or  animals,  sold  by  him,  or  of 
any  debts,  or  other  things  in  action  collected  or  sold  by  him;  or  so 
mnch  thereof  as  is  necessary  to  satisfy  the  judgment. 

2.  If  any  balance  remains  doe,  he  must  sell,  under  the  execu- 
tion, the  other  personal  property  attached,  or  so  much  thereof  as 
is  necessary;  including  rights  or  -iliares  in  the  stock  of  an  asso- 
ciation or  corporation,  or  a  bond  or  other  instrument  for  the  pay- 
ment of  money,  executed  and  issued,  with  the  interest  coupons 
anaezed,  if  any.  by  a  government,  state,  county,  public  ofiieor,  or 
Bumielpal  or  other  corporation,  which  is  in  terms  negotiable,  or 
<ptlierwise,    whether    past    due,    or    yet    to    become    due;    bat 
not   including  any  other  debt  or  thing  in  action.     If   the  pro- 
ceeds   of    that    property    are    insutlicient    to    satisfy    the    judg- 
ment, and  the  execotioa  requires  him  to  satisfy  it  out  of  any 
other  personal  property  of  the  defendant,  he  must  sell  the  per- 
aonaJ  property,  upon  which  he  has  levied  by  virtue  of  the  execu- 
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tion.  If  the  proceeds  of  the  personal  property,  applicable  *o  the 
execution,  are  insufficient  to  satisfy  the  judgment,  the  sheriff 
must  sell,  under  the  execution,  all  the  right,  title,  and  interest, 
which  the  defendant  had  in  the  real  property  attached,  at  the 
time  when  the  notice  was  filed,  or  at  any  time  afterwards,  befiore 
resorting  to  any  other  real  property. 

3.  If  personal  property  attached,  belonging  to  the  defendant, 
has  passed  out  of  the  hands  of  the  sheriff,  without  haying  been 
sold  or  converted  into  money,  and  the  attachment  has  not  been 
discharged  as  to  that  property,  he  must,  if  practicable,  regain  poa- 
session  thereof;  and,  for  that  purpose,  he  has  all  the  authority 
which  he  had,  to  seize  the  same  under  the  warrant.  A  person, 
who  wilfully  conceals  or  withholds  such  property  from  him,  is 
liable  to  double  damages,  at  the  suit  of  the  party  agKrieved. 

4.  Until  the  judgment  is  paid,  he  may  collect  the  debts  and 
other  things  in  action  attached,  and  prosecute  any  undertaking, 
which  he  has  taken  in  the  course  of  the  proceedings,  and  apply 
the  proceeds  thereof  to  the  payment  of  the  judgment. 

5.  At  any  time  after  levying  the  attachment,  the  conrt,  apon 
the  petition  of  the  plaintiff,  accompanied  with  an  affidavit,  speci- 
fving  fully  all  the  proceedings  of  the  sheriff,  since  the  levy  under 
the  warrant,  the  property  attached,  and  the  disposition  thereof; 
and  the  affidavit  of  the  sheriff,  showing  that  he  has  used  dili- 
gence,  in  endeavoring  to  collect  the  debts  and  other  things  in  ac- 
tion attached,  and  that  a  portion  thereof  remains  uocoHected: 
may  direct  the  sheriff  to  sell  the  remaining  portion,  upon  sncfa 
termsj  and  in  such  manner,  as  it  thinks  proper.  Notice  of  the  ap- 
plication must  be  given  to  the  defendant  s  attorney,  if  the  defend- 
ant  appeared  in  the  action.  If  the  summons  was  not  personally 
served  on  the  defendant,  and  he  did  not  appear,  the  conrt  may 
make  such  order  as  to  the  service  of  notice,  as  it  thinks  proper: 
or  may  grant  the  application  without  notice. 

OBb  Proc..  I  237.  am'd.      Am'd  by  L-  1912,  ch.  40.  in  •ff«ct  S«pt.  1.  2U2. 

I  709.  [Am'd,  1877.]  When  attaehment  dUelftarsred,  ete^ 
property  to  be  restored  to  defendant. 

Where  a  warrant;  of  attachment  is  vacated,  or  annulled,  or  an 
attachment  is  discharged,  upon  the  application  of  the  defendant, 
the  sheriff  must,  except  in  a  case  where  it  is  otherwise  specially 
prescribed  by  law,  deliver  over  to  the  defendant,  or  to  the  person 
entitled  thereto,  upon  reasonable  demand,  and  upon  payment  or 
all  costs,  charges,  and  expenses,  legally  chargeable  by  the  sheriff, 
all  the  attached  personal  property  remaining  in  his  hands,  or  that 
portion  thereof,  as  to  which  the  attachment  is  discharged;  or 
the  proceeds  thereof,  if  it  has  been  sold  by  him. 

la..  last  sentoiMS  sf  §  2a,  and  put  of  If  28»  and  MO.    8m  |  83tt,  anbd.  IX 

9  710.  Additional  provision  for  ltl«  relief. 

Where  the  sheriff  is  required  by  this  title,  to  deliver  attadied 

Sroperty,  or  the  proceeds  thereof,  to  the  defendant,  he  mnst  also 
ehver  to  him,  unless  otherwise  specially  directed  by  the  conrt  or 
judge,  all  books  of  account,  vouchers,  evidences  of  debt,  muni- 
ments of  title,  or  other  papers,  relating  to  the  property,  either 
real  or  personal,  or  to  its  proceeds;  together  wltn  all  nndertak- 
ings,  relating  thereto,  which  he  has  taken  in  the  course  of  the  prot* 
ceedings,  and  which  have  not  been  fully  satisfied;  except  an  un- 
dertaking, given  by  the  defendant,  upon  the  discharge  of  property. 
He  must  also  deliver  a  written  assignment,  duly  acknowledged,  of 
each  undertaking,  so  delivered,  and. of  each  other  instrament,  to 
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which  the  defendant  is  thus  entitled,  an  assignment  of  which  in 
necessary  to  perfect  or  protect  the  defendant's  title  thereto.  The 
defendant  must  also,  but  upon  his  own  application  only,  be  sub- 
stituted in  place  of  the  sheriff,  or  the  sheriff  and  the  plaintiff 
jointly,  in  an  action  brought  as  prescribed  in  this  title;  but  the 
coort  or  judge  may  impose,  as  a  condition  of  granting  the  order 
of  substitution,  such  terms  as  justice  requires,  with  respect  to 
indemnity  and  payment  of  expenses.  The  defendant's  right, 
without  respect  to  property  attached  and  not  disposed  of,  and  an 
undertaking,  or  other  mstrument,  to  which  he  is  thus  entitled,  are 
the  same  as  those  of  the  sheriff,  while  the  warrant  was  still  in 
force,  except  where  his  rights  are  specially  defined  or  regulated 
by  law. 

S  Til.   Cancelling  notice  attaching  real  property. 

At  any  time  after  the  warrant  of  attachment  has  been  vacated 
or  annulled,  or  the  attachment  has  been  discharged  as  to  real 
property  attached,  the  court  may,  in  its  discretion,  upon  the  ap- 
plication of  any  person  aggrieved,  and  upon  sucn  notice  as  it 
deems  just,  direct,  that  any  notice,  filed  for  the  purpose  of  attach- 
ing the  property^  be  cancelled  of  record,  by  the  clerk  of  the 
county  wnere  it  is  filed  and  recorded.  The  cancellation  must  be 
Doade  by  a  note,  to  that  effect,  on  the  margin  of  the  record,  refer- 
ring to  the  order;  and,  unless  the  order  is  entered  in  the  same 
clerk's  office,  a  certified  copy  thereof  must,  at  the  same  time,  be 
filed  therein. 
Co.   Proc..  mrt  of  |  132,   am'd  and  enlarged. 

f  T1&  mriftom  alfterilf  to  return  'warrant  and  his  proceed- 


Where  a  warrant  of  attachment  has  been  vacated  or  annulled, 
the  sheriff  must  forthwith  file,  in  the  clerk's  office,  the  warrant, 
i*-ith  a  return  of  his  proceedings  thereon.  Upon  the  application 
of  either  party,  and  proof  of  the  sheriff's  neglect,  the  court  may 
direct  him  so  to  do,  forthwith,  or  within  a  specified  time. 

Id..  I  242,  am'd,  aad  conadidated  with  so  much  of  2  R.   8.   18,  i  00  (2 
14).  aa  relatea  to  the  retnrn  of  the  warrant. 
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TITLE  IV. 

Other    provisional    remedieBj    greueral   and   misceUaxieoaf 

provisiona. 

Article  1.  Receivers. 

2.  Deposit,  delirerr,  or  conyeyance  of  properur. 
8.  General  and  mUcellaneoas  proylstoDs. 

article:  first. 

Receivers 

Sec.  718.  RecelTor;  irhen  appointed. 

714.  Appointment  of   receiver:    notice   of  application. 

715.  Security. 

710.  Certain  receiyeia  may  hold  real  property. 

S  713.  [Am'dy  189R.]    Reedier |  wlien  appoIiite«l. 

In  addition  to  the  caseB,  where  the  appointment  of  a  receiTer 
is  Bpeciaily  provided  for  by  law,  a  receiver  of  property,  which  is 
the  Biibject  of  an  action,  in  the  supreme  court  or  a  county  court, 
may  be  appointed  by  the  court,  in  either  of  the  following  cases: 

1.  Before  final  judgment,  on  the  application  of  a  party  who  e^ 
tablishes  an  apparent  right  to,  or  interest  in,  the  property,  where 
it  is  in  the  possession  of  an  adverse  party,  and  there  Is  danger 
that  it  will  be  removed  beyond  the  jurisdiction  of  the  court,  or 
lost,  materially  injured,  or  destroyed. 

2.  By  or  after  the  final  judgment,  to  carry  the  judarment  into 
effect,  or  to  dispose  of  the  property,  according  to  its  directionti. 

3.  After  final  judgment,  to  preserve  the  property,  during  the 
pendency  of  an  appeal. 

The  word,  **  property,'*  as  used  in  this  section,  includes  the 
rents,  profits,  or  other  income,  and  the  increase,  of  real  or  per- 
sonal property. 

L.  1886.  ch.  946. 

I  T14.  [AnL'd,  1870,  1908,]  Appointment  of  receivers  no- 
tice of  application. 

Notice  of  an  application,  for  the  appointment  of  a  receiv*»r  ia 
an  action,  before  judgment  therein,  must  be  given  to  the  adverse 
party,  unless  he  has  failed  to  appear  in  the  action,  and  the  time 
limited  for  his  appearance  has  expired.  But  where  an  order  has 
been  made,  as  prescribed  in  section  four  hundred  and  thirty- 
eight  of  this  act,  the  court  may.  in  its  discretion,  appoint  a 
temporary  receiver,  to  receive  and  preserve  the  property,  without 
notice,  or  upon  a  notice  given  by  publication  or  otherwise,  as  he 
thinks  proper.  But  where  the  action  is  for  the  foreclosure  of  a 
mortgage,  which  mortgage  provides  that  a  receiver  may  be  ap- 
pointea  without  notice,  notice  shall  not  be  required. 

See  §  827.  post;  L.  1903,  ch.  217.    In  effect  Sept.  1.  IMS. 

S  716.  [Am*d,   1800.]    Secnrltr* 

A  receiver,  appointed  In  an  action  or  special  proceeding,  rnvtl, 
before  entering  upon  his  duties,  execute  and  file  with  the  proper 
clerk,  a  bond  to  the  people,  with  at  least  two  suflSclent  sureties, 
in  a  penalty  fixed  by  the  court,  judge,  or  referee,  making  the  ap- 
pointment, conditioned  for  the  faithful  discharge  of  his  duties  as 
receiver;  and  the  execution  of  nny  such  bond  by  any  fidelity  or 
surety  company  authorized  by  the  laws  of  this  s*?*^.  *o  transaw 
business,  shall  be  equivalent  to  the  execution  of  said  bond  by  twt 
sureties.    And  the  court,  or,-  where  the  order  was  made  owt  c« 
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court,  the  judge  making  the  order,  by  or  pursuant  to  which  the 
receirer  was  appointed^  or  hia  successor  in  office,  may,  at  any 
time,  "remove  the  receiver,  or  direct  him  to  give  a  new  bond,  with 
new  sureties,  with  the  like  condition.  But  the  foregoing  provi- 
aions  ot  this  section  do  not  apply  to  a  case  where  special  provi- 
sion is  made  by  law,  for  the  security  to  be  given  by  a  receiver,  or 
for  increasing  the  same,  or  for  removing  a  receiver.  A  receiver 
who,  having  executed  and  filed  a  bond  as  provided  for  in  this  sec- 
tion, before  presenting  his  accounts  as  receiver,  must  give  notice 
to  the  surety  or  sureties  on  his  official  bond,  of  his  intention  to 
present  his  accounts,  not  less  than  eight  days  before  the  day  set 
for  the  hearing  on  said  accounting.  The  same  notice  must  be 
given  to  such  surety  or  sureties  where  the  accounting  is  ordered 
on  the  petition  of  a  person  or  persons  other  than  toe  receiver, 
and  in  no  case  shall  the  receiver  s  accounts  be  passed,  settled  or 
allowed,  unless  the  said  notice  provided  for  in  this  section  shall 
have  first  been  given  to  the  surety  or  sureties  on  the  official  bond 
of  such  receiver. 

See  post,  SI  8KV818;  &Im  H  788-730.  Id  effect  March  11,  1890.  L.  1806. 
eta.  M. 

I  Tie.  [Am^d,  1S05,  1909.]  Certain  receiTem  may  hold 
r«al   property. 

A  receiver,  appointed  by  or  pursuant  to  an  order  or  a  judgment, 

in  an  action  in  tbe  supreme  court  or  a  county  court,  may  take 

and  hold  real  jiroperty,  upon  such  trusts  and  for  such  purposes 

as  the  court  dirt'cts.  subject  to  the  direction  of  the  court,  from 

time  to  time,  respecting  the  disposition  thereof. 

L.  1895,  ch.  946:  L.  184.'5,  ch.  112,  I  1  (4  Edm.  652),  am*d.  Am*d  by 
L.  1909,  ch.  65.  AIko  partly  repealed  by  I..  1909.  ch.  28.  See  Consolidated 
I^WH.  tit.  General  Corporation  Law,  I  243.  See  note  43  ot  notes  of 
Board  of  Statutory  Consolidation  at  end  of  code. 
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ARTICLB  8BCOND. 

Depont,  delivery  or  conveyance  of  property, 

8«e.  717.  Court  maj  order  a  deposit  or  deliyery  of  property  Id  certain  eum 
718.  When  eheriff  may  take  and  conrey,  etc.,  property. 

§  717.  [Am'd,  1877.]  Court  may  order  a  deposit  or  deUT- 
erv  of  property  In  certain  eases. 

AA'here  it  is  admitted,  by  the  pleading  or  examination  of  a  party, 
thnt  ho  has,  in  his  possession  or  under  his  control,  money,  or 
otlier  personal  property  capable  of  delivery,  which,  beins:  the  sub' 
j(>ct  of  the  action  or  special  proceeding,  is  held  by  him  as  trustee 
for  another  party,  or  which  belongs  or  is  due  to  another  party, 
the  court  may,  in  its  discretion,  grant  an  order,  upon  notice,  that 
it  be  paid  into,  or  deposited  in  court,  or  delivered  to  that  party, 
with  or  without  security,  subject  to  the  further  direction  of  the 
court. 

Co.  Proc.,  part  of  i  244,  am'd.    See  peet.  f|  748-764. 

9  718.  'Wben  sberllf  may  taJce  and  convey^  etc.,  property. 

AVhere  the  court  has  directed  a  deposit  or  delivery,  as  pre- 
scribed in  the  last  section;  or  where  a  judgment  directs  a  paiXj 
to  make  a  deposit  or  delivery,  or  to  convey  real  property;  if  the 
direction  is  disobeyed,  the  court,  besides  punishing  the  disobe- 
dience as  a  contempt,  may,  by  order,  require  the  sheriff  to  take, 
and  deposit  or  deliver  the  money  or  other  personal  property,  or 
to  convey  the  real  property,  in  conformity  with  the  direction  of 
the  court. 
Id.,  S  244,  the  last  sentence  Imt  one  am*d. 
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ARTlCIiB   THIRD. 

Oeneral  and  miacellaneouM  provisions. 

See.  719.  Arx««t,  Injunction,   and   attacbment;   when   not   to   be  granted  to- 
gether. 
720.  Coanterdaim,  provlalonal  remedies. 

§  T19.  [Am'd,  1879.]  Arrest,  Injmicttony  and  attaeliment; 
wb«n  not  to  be  granted  togr«ther. 

Where  application  for  an  order  of  arrest,  an  injunction,  and 
a  warrant  of  attachment,  or  two  of  them,  is  made,  in  the  same 
action,  against  the  same  defendant;  and  it  satisfactorily  appears 
that,  under  the  particular  circumstances  of  the  cose,  two  or  all 
of  them  are  not  necessary  for  the  plaintifiPs  security,  the  court 
or  judge  may,  in  its  or  his  discretion,  require  the  piuiutiff  to 
elect  l^tween  them.  Where  an  application  is  made  to  obtain, 
vacate,  modify,  or  set  aside  an  order  of  arrest,  injunction  order, 
or  warrant  of  attachment,  the  court  or  judge  must  finally  decide 
the  same,  within  twenty  days  after  it  is  submitted  for  decision. 

i  720.   [Am'd,  1879.]    Connterelalni,  provlstonal  remedies. 

Where  the  defendant  interposes  a  counterclaim,  and  there- 
upon demands  an  affirmatiye  judgment  against  the  plaintiff, 
his  right  to  a  provisional  remedy  is  the  same  as  in  an  action 
brought  by  him  against  the  plaintiff,  for  the  cause  of  action 
stated  in  the  counterclaim,  and  demanding  the  same  judgment. 
And  for  the  purpose  of  applying  to  such  a  case  the  provisions 
of  this  act,  the  defendant  is  deemed  the  plaintifiP,  the  plaintiff 
ia  deemed  the  defendant,  and  the  counterclaim  so  set  forth  la 
the  answer  is  deemed  the  complaint. 
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CHAPTER  VIII. 

Miscellaneous  Interlocutory  Proceedings^  and  Regu- 
lations of  Practice. 

n  ThE    I.~  MUUken,  Omtt^toas,  Defecfi,  and  Ine^lftrltton 

TITLK   n.—  Tender,  and  other  Offecg  nnd  BeqaMit  to  tho  AdTBm  PinitT. 

TITLG  III.—  Pajment  of  Honey  Into  Court,  and  Care  and  IHtpotUiom  Thoroof. 

TITLE  IV.-- Profeedtnp^  vpon  the  Death  or  Dlsab  llty  of  a  Pftrty^  •r  the 

'irannler  uf  hUIntereiit* 

TITLE    T.-~  Motions  and  Orders  fienerallf. 
TITLE    TL—  MiseeUaneoBS  Practice  Reg nUtions» 

TITLE  I. 

Mlstakejy  omissions,  defects,  and  irreg^arities. 

9ne.   721.  Df^focts  cured  by  verdict,  etc.,  and  by  judgment, 

722.  Such  defectf)  to  b«  supplied. 

723.  AmeDdmeutM  by  the  court;  dl!iri>fcardlni?  Immaterial  errore,  otc. 

724.  Keliof  ngaltiHt  omissions,  etc.;  amendments  to  conform  |innc <'<idlgni 

725.  Retuinn  by  offlcer«,  etc. 

726.  Papers  loKt  or  witliheld;  bow  supplied. 

727.  OrtUT  of  court;   when  nocensary   to  amend. 

728.  DiHrcEarding  defects  In  affldaTlts. 

729.  Certain  bonds,  etc..  when  suiBclent* 
780.  Amendlns  defects  in  Iwada.  etc 

f  721.  [Am*d,  18T&.]  Defects  evred  l^y  ▼erdiet,  et^.,  asi 
by  Jadffnient. 

In  a  court  of  record,  where  a  verdict,  report  or  decision  hat 
been  rendered,  tho  judgment  shall  not  be  stayed,  nor  shall  any 
judgment  of  a  court  of  record  be  impaired  or  affected,  t^ 
reason  of  either  oj  the  following  imperfections,  omisBions, 
defects,  matters,  or  things,  in  the  process,  pleadings  or  other 
proceedings: 

1.  For  want  of  a  summons,  or  other  writ. 

2.  For  any  fault  or  defect  in  process;  or  for  misconceiving  a 
process,  or  awarding  it  to  a  wrong  officer. 

3.  For  an  imperfect  or  Insufficient  return  of  a  sheriff  or  othef 
officer;  or  because  an  officer  has  not  subscribed  a  return,  actually 
made  by  him. 

4.  For  a  variance  between  the  summons  and  complaint. 

5.  For  a  mispleading,  insufficient  pleading,  or  jeofail. 

6.  For  want  of  a  warrant  of  attorney  by  either  party. 

7.  For  the  appearance,  by  attorney,  of  an  infant  party,  if  the 
verdict,  report,  or  decision,  or  the  judgment,  is  in  his  favor. 

8.  For  omitting  to  allege  any  matter,  without  proof  of  which 
the  verdict,  report,  or  decision  ought  not  to  have  been  rendered. 

9.  For  a  mistake  in  the  name  of  a  party  or  other  person;  or 
in  a  sum  of  money;  or  in  the  description  of  property;  or  in 
reciting  or  stating  a  day,  month,  or  year;  where  the  correct 
name,  sum,  description,  or  date  has  been  once  rightly  stated,  in 
any  of  the  pleadings  or  other  proceedings. 

10.  For  a  mistake  in  the  name  of  a  juror  or  officer. 

11.  For  an  informality  In  entering  judgment,  or  making  up  the 
judgment-roll. 

12.  For  an  omission  on  the  part  of  a  referee  to  be  sworn: 
or  for  any  other  default  or  neglitrenoe  of  the  clerk,  or  any  other 
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officer  of  the  court,  or  of  a  party,  his  attorney  or  eoansel,  by 
trhich  the  adverse  party  has  not  been  prejudiced. 

2  B.  S.  424.  425.  9  7  (2  Edm.  442.  443),  am'd. 

I  T2a.  Snclt  defect*  to  be  aiipplled. 

Each  of  the  omissions,  imperfections,  defects,  and  variances, 
specified  in  the  last  section,  and  any  other  of  like  nature,  not 
being  against  the  right  and  justice  of  the  matter,  and  not  alter- 
ing the  issue  between  the  parties,  or  the  trial,  must,  when 
neccesary,  be  supplied,  and  the  proceeding  amended,  by  the 
ccmrt  wherein  the  judgment  is  rendered,  or  by  an  appellate 
court. 

U.,  S  8. 

I  728.  [Am'd,  1877,  1800.]  Amendment*  by  the  eonrt| 
dlaresardlns    Imntaterlal    errors,    etc. 

The  court  may,  upon  the  trial,  or  at  any  other  stage  of  the 
action,  before  or  after  judgment,  in  furtherance  of  justice,  and 
on  such  terms  as  it  deems  just,  amend  any  process,  pleading,  or 
other  proceeding,  by  adding  or  striking  out  the  name  of  a  person 
as  a  party,  or  by  correcting  a  mistake  in  the  name  of  a  party, 
or  a  mistake  in  any  other  respect,  or  by  inserting  an  allegation 
material  to  the  case;  or,  where  the  amendment  does  not  change 
aubstaatially  the  claim  or  defence,  by  conforming  the  pleading 
or  other  proceedings  to  the  facts  proved.  And,  in  every  stage 
of  the  action,  the  court  must  disregard  an  error  or  defect,  in 
the  pleadings  or  other  proceedings,  which  does  not  affect  the 
substantial  rights  of  the  adverse  party.  When  amending  a 
pleading  or  permitting  the  service  of  an  amended  or  supple- 
mental pleading  in  a  case  which  is  on  the  general  calendar  of 
inenee  of  fact,  the  court  may  direct  that  the  case  retain  the 
place  upon  such  calendar  which  it  occupied  before  the  amend- 
nient  or  new  pleading  was  allowed,  and  that  the  proceedings 
had  upon  the  amended  or  supplemental  pleadings  shall  not 
affect  the  place  of  the  case  upon  such  calendar,  or  render  neces- 
sary the  service  of  a  new  notice  of  trial. 

Cr».  Proc.,  i  178.  and  Ibe  flist  clause  of  i  ITS ;  the  seooDd  clause  of  the  Utter  section 
befncluctudedliil  731,  ante.   L.  iflOO,  eh.  591.   In  effect  September  1,  19001 

f  724.  Relief  asaln«i  omiasione,  etc.|  antendmenta  to  con- 
torm   proceediners* 

The  court  may  likewise,  in  its  discretion,  and  upon  such  terms 
as  justice  requires,  at  any  time  within  one  year  after  notice 
thereof,  relieve  a  party  from  a  judgment,  order,  or  other  proceed- 
ing, taken  against  him  through  his  mistake,  inadvertence,  sur- 
prise, or  excusable  neglect;  and  may  supply  an  omission  in  any 
proceeding.  Where  a  proceeding,  taken  by  a  party,  fails  to  con- 
form to  a  provision  of  this  act,  the  court  may,  in  like  manner, 
ftnd  upon  like  terms,  permit  an  amendment  thereof,  to  conform 
it  to  the  provision. 

io.,  i  Al«.  and.    8ee  li  781,  783,  784,  1282. 

9   725.  Retnrna  by  oAcers,  etc. 

A  court,  to  which  a  return  is  made  by  a  sheriff  or  other  oflBcer, 
or  by  a  subordinate  court  or  other  tribunal,  may,  in  its  discre- 
tion, direct  the  return  to  be  amended,  in  matter  of  form,  rither 
before  or  after  judgment. 

2  R.  S.  434  (2  Edm.  442). 


c.  8. 1. 1  MISTAKES,  OMISSIONS,  ETC.        if  726-^ 

3  726.  Papers  lost  or  'withheld;  how  aopplted. 

Where  tin  original  pleading  or  paper  is  lost,  or  withheld  by  an; 
person,  the  court  may  authorize  a  copy  to  be  filed  and  used,  in- 
stead of  the  original. 

Co.  l'roc..f422. 

S  727.  Order  of  court)  'when  meeemmtiry  to  ameMd. 

A  process,  pleading,  or  record,  shall  not  be  altered,  by  the 
2lerk  or  any  other  officer  of  the  court,  or  by  any  other  person, 
wtthont.  the  direction  of  the  conrt,  or  of  another  court  of  con- 
petent  authority;  except  in  a  case  where  a  party,  or  hia  attonuy, 
18  specially  iiuthorized  by  law  to  amend  a  pleading. 
2  R.  S.  425  (2  Rdm.  448),  am'd. 

g  728.  dKri'flrarillns:  defeetn  in  afltdavftn. 

The  wjini  of  a  litle,  or  a  defect  in  the  title,  of  an  affidaTit, 
does  not  impair  it,  if  it  intelligibly  refers  to  the  nction  or  special 
proceeding,  in  which  it  is  made. 

Co.  Proc,  §  400. 

1  720.    Certain  bonds,  etc.,  'when  MnlHclent. 

A  bond  or  undertaking,  required  by  statute  to  be  given  by  a 
person,  to  entitle  him  to  a  right  or  privilege,  or  to  take  a  pro- 
ceeding, is  sufficient,  if  it  conforms  substantially  to  the  form 
therefor,  prescribed  by  the  statute,  and  does  not  vary  therefrom, 
to  the  prejudice  of  the  rights  of  the  party,  to  whom,  or  foe 
whose  benefit,  it  is  given. 

2  B.  8.  G66  (2  Edm.  670).  am'd. 

(  780.  Amending  defect*  in  bonds,  ete. 

Where  such  a  bond  or  undertaking  is  defective,  the  oonit, 
officer,  or  body,  that  wouW  be  authorised  to  receive  it,  or  to 
entertain  a  proceeding  in  consequence  thereof,  if  it  was  perfect 
may,  on  the  application  of  the  persons  who  executed  it,  amend 
it  accordingly;  r.nd  it  shall  thereupon  be  valid,  from  the  tim* 
of  its  execution. 

Id.,  I  S4,  am'd. 
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TITIiB  II. 
Tender,  and  other  offers  and  requests  to  the  adverse  party. 

Bee.  781.  Tender  after  nit. 

782.  Amoont  to  be  paid  Into  court. 

733.  Effect  of  mUBcTent  tender. 

734.  When  to  be  deducted  from  recOTerj,  etc. 
736.  Reqnlrlar  admiisloB  of   genalneneM  of  iNiper. 

736.  Offer  to  liquidate  damage*  conditionally. 

737.  Effect  of  refusal  of  offer. 

738.  Defendants  offer  to  compromise;  proceedings  thereon. 

739.  Plaintiff's  offer  to  compromise  counterclaim;  prooeedtngs  thereon. 

740.  Offer  and  acceptance,  hj  whom  subscribed. 
741-742.  [Repealed.] 

9  731.  Tender  after  anlt. 

Where  the  complaint  demands  judgement  for  a  sum  of  money 
cmly;  and  the  action  is  brought  to  recover  a  sum  certain,  or 
which  may  be  reduced  to  certainty  by  calculation;  or  to  recover 
damages  for  a  casual  or  involuntary  personal  injury,  or  a  like 
injnry  to  property;  the  defendant,  or  his  attorney,  may,  at  any 
time  before  the  trial,  tender  to  the  plaintiff,  or  his  attorney,  such 
a  sum  of  money,  as  he  conceives  to  be  sufficient  to  make  amends 
for  the  injury,  or  to  pay  the  plaintiff's  demand;  together  with 
the  costs  of  the  action,  to  that  time. 
2  R.  8.  563,  i  20  (2  Bdm.  674),  am'd. 

9  782.  [Am'd,  1877.]     Amount  to  be  paid  Into  conrt. 

A  tender,  made  as  prescribed  in  the  last  section,  does  not 
avail  the  defendant,  unless  the  money  is  accepted,  or  is  paid 
into  court,  and  notice  thereof  in  writing  served  upon  the  plain- 
tiffs attorney  before*  the  trial  and  within  ten  days  after  the 
tender.  If  the  plaintiff  takes  out  the  amount  paid  in,  he  accepts 
the  tender. 

f  78S.  Effect  of  snflleient  tender. 

If  it  appears,  upon  the  trial,  that  the  sum  so  tendered  was 
sufficient  to  pay  the  plaintiff's  demand,  or  to  make  amends  for 
the  injury,  and  also  to  pay  the  costs  of  the  action,  to  the  time 
of  the  tender,  the  plaintiff  cannot  recover  costs  or  interest,  from 
the  time  of  the  tender,  but  must  pay  the  defendant's  costs  from 
that  time. 

2  R.  8.  664,  18  21  snd  22  (2  Edm.  674),  consolidated.    See  Go.  Proc.,  i  886; 
post,    I  738. 

9  784.  'Wben  to  be  deducted  from  recovery,  etc. 

If  the  plaintiff  proceeds  in  the  action,  after  accepting  the 
tender,  the  sum  accepted  must  be  deducted  from  the  recovery, 
and  judgment  rendered  for  the  residue,  if  any;  and,  if  the  tender 
and  acceptance  do  not  appear  in  the  pleadings,  a  memorandum 
thereof  mast  be  annexed  to  the  judgment-roll.  The  plaintiff's 
riirht  to  recover  costs,  and  his  liability  to  pay  costs  to  the 
defendant,  are  determined  by  the  amount  of  the  residue. 

Id.,  f  28. 

f  78B.  ReQniriniT  sUlmlaaion  of  Bennlnenesa  of  paper. 

The  attorney  for  a  party  may,  at  any  time  before  the  trial, 
exhibit  to  the  attorney  for  the  adverse  party,  a  paper,  material 
to  the  action,  and  request  a  written  admission  of  its  genuinenesst 
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If  the  admission  is  not  given,  within  four  days  after  the  request, 
and  the  paper  is  proved  or  admitted  on  the  trial,  the  expenses, 
incurred  by  the  party  exhibiting  it,  in  order  to  prove  its  genuine- 
nese,  mu*t  be  ascertained  at  the  trial,  and  paSd  by  the  ptfty 
refusing  the  admission;  unless  it  appears,  to  the  satisfaction  of 
the  court,  that  there  was  a  good  reason  for  the  refusal. 

Co.  Proc.,  part  of  fi  388. 


9  736.  Offer  to  ll^aldate  damAffes  conditionally* 

In  an  action  to  recover  damages  for  breach  of  a  contract,  the 
defendant's  attorney  may.  with  the  answer,  serve  upon  the 
plaintiflTs  attorney,  a  wmten  offer,  that,  if  tne  defendant  fails 
in  his  defence,  the  damages  may  be  assessed  at  a  specified  sum. 
If  the  plaintiff  serves  notice,  that  he  accepts  the  offer,  with* 
or  before  the  notice  of  trial,  and  damages  are  awarded  to  him 
on  the  trial,  they  must  be  assessed  accordingly. 

Id.,  i  886. 

}  787.   [Am'd,  1877.]    Kffoct  of  refasnl  of  offer. 

If  the  plaintiff  does  not  accept  the  offer,  he  cannot  prove  It, 
upon  the  trial.  But  if  the  damages,  awarded  to  him.  do  not 
exceed  the  sum  offered,  the  defendant  is  entitled  to  recover  the 
expenses,  necessarily  incurred  by  him  in  preparing  for  the  trial 
of  the  question  of  damages.  The  expenses  must  be  ascertained, 
and  the  amount  thereof  determined  by  the  judge,  or  the  referee, 
by  or  before  whom  the  cause  is  tried. 

Id.,   i    887. 

I  738.  [Ani'd»  1877.]  Defendant'*  offer  to  eompromiaei 
prooeedinflT*  thereon. 

The  defendant  may.  before  the  trial,-  serve  upon  the  plaintiff's 
,  attorney,  a  written  offer,  to  allow  judgment  to  be  taken  against 
him.  for  a  sum,  or  property,  or  to  the  effect,  therein  specified, 
with  costs.  If  there  are  two  or  more  defendants,  and  the  action 
can  be  severed,  a  like  offer  may  be  made  by  one  or  more  defend- 
ants, against  whom  a  separate  judgment  may  be  taken.  If  the 
plaintiff,  within  ten  days  thereafter,  serves  upon  the  defendant's 
attorney,  a  written  notice  that  he  accepts  the  offer,  he  may  file 
the  summons,  complaint,  and  offer,  with  proof  of  acceptance, 
and  thereupon  the  clerk  must  enter  judgment  accordingly.  If 
notice  of  acceptance  is  not  thus  given,  the  offer  cannot  be 
given  in  evidence  upon  the  trial;  but,  if  the  plaintiff  fails  to 
obtain  a  more  favorable  judgment,  he  cannot  recover  costs  from 
the  time  of  the  offer,  but  must  pay  costs  from  that  time. 
/    Id.,  iwrt  of  8  385. 

}  739.  [Ant*d,  1877.]  Plaintiff*M  offer  to  eompromtae  eona- 
terelalmi  prooeedlnira  thereon. 

Where  the  defendant  sets  up  a  counterclaim,  to  an  amouot 
greater  than  the  plaintiff's  claim,  or  sufficient  to  reduce  the 
plaintiff's  recovery  below  fifty  dollars,  the  plaintiff  may  aerre^ 
upon  the  defendant's  attorney,  a  written  offer,  to  allow  judgment 
to  be  taken  against  him,  for  a  specified  sum,  with  co«tB»  or 
against  the  defendant  for  a  specified  sum;  and  against  the 
plaintiff  for  costs.  If  the  defendant,  within  ten  days  there- 
after, serves,  upon  the  plaintiffs  attorney,  notice  that  be 
accepts  the  offer,  either  party  may  file  the  summons,  complaiiit 
answer,  and  offer,  or  copies  thereof,  and  proof  of  acceptjud^; 
and  thereupon  the  clerk  must  enter  judgment  •ccordlnipy.    If 
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aotice  of  acceptance  is  not  thus  giyen,  the  offer  cannot  be  given 
in  evidence,  upon  the  trial;  but,  if  the  recovery  is  not  more 
favorable  to  the  defendant  than  that  so  offered,  he  will  not  be 
entitled  to  recover  costs  from  the  time  of  the  offer,  but  must 
pay  costs,  from  that  time. 
Co.  Proc.,  rcmalDder  of  I  886,   am'd. 

I  740.   Offer  and  acceptance,  by  vrhom  anbacribed. 

Unless  an  offer  or  an  acceptance,  made  as  prescribed  in  either 
or  the  last  four  sections,  is  subscribed  by  the  party  making  it. 
Id;:  attorney  must  subscribe  it,  and  annex  thereto  his  affidavit, 
to  the  effect,  that  he  is  dnly  authorized  to  make  it,  in  behalf 
4f  the  party. 

S  T41.  [Repealed,  1877.] 

I  74*.  [Rrpealed,  1877.] 
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TITLE  m. 

Payment  of  money  into  court,  and  care  and  disposition  tkereof. 

Sec.  74.1.  Party   bringing  money.  Into  court   In  dinebarged. 

744.  Comptrullor    to   supervise   administration    of   funds,    etc. ;   cnfocvlBi 
•  /UugnientH.    etc. 

744-a.  Comptroller  may  examine  books,  etc.,  of  banks,  etc. ;   payment  o( 
money   to  county  treasurers,   etc. 

745.  TrnnHfcr  of  tnoneys  and  securities   to  county   treaanren. 
740.  KunctK;   where  and  how  deiMwited  or   lnveHt<Nl. 

747.  Power  of  each  court  to  direct  payment  or  relnveMtment  of  Its  faii4i. 

748.  Application   of   preceding  He(*tlon. 

749.  Powers   of  certain    ofBcers,   touching  aecurltlea.   etc. 

750.  Provision   relating  to  death,  removal,  etc.,  of  ofllcer. 

751.  I'^unds  or  property  not  to  be  surrendered  without  order. 

752.  (histodlan'H  bookM  of  account. 

753.  Annual  reports   to  comptroller. 

754.  I'hese  provlMions  applicable  In  New-York   to  the  chamberlain. 

i   748.   Party   brlnarlnfr  money   Into   court   1»   dlseluirved. 

A  party  bringing  money  into  court,  pursuant  to  the  direction 
of  the  court,  \»  discharged  thereby  from  all  further  liability,  to 
the  extent  of  the  money  so  paid  lu. 

2  R.  S.   171,  I  21    (2  Edm.  177). 

9  744.  [Repealed  by  Ii.  1009,  chs.  IG  and  58.  See  Consolidated 
Laws,  tits.  County  Law,  §  240,  State  Finance  Law,  §  4.] 

I  744-a.  [Added,  IBOS;  am'd,  1916.1  Comptroller  mmj 
examine  booka,  etc.,  of  banks,  ete.i  payment  of  money,  ete^ 
to  connty  treaMorera,  etc. 

The   comptroller     may     examine     the     books,     accounts    and 

vouciiers  of  every  bank  and  trust  company  or  other  depositor)' 

or  (/f   any    public   official    in   the  state,   in   anywise   relating  to 

moneys  and   securitieH  paid   into   court,   under   an   order  of  any 

court  of  record  or  directed  to  be  paid  into  court  by  statute:  and 

where  the  same  has  not  been   paid   to  the  chamberlain  of  the 

city  of  New  York  or  to  any  county  treasurer  of  the  state,  thf 

comptroller  uixm  application  duly  made  shall  be  entitled  to  no 

order  directing  the  i)ayment  .ind  transfer  of  all  such  money  aini 

stK'urities,   from    any   such    bank,   trust    company,   depository  or 

public  official  to  the  treasurer  of  the  proper  c*ounty,  and  in  the 

city  of  New  York  to  the  city  chamberlain. 

Added  by  L.   1908,  ch.  182;  am'd  by  L.  1916,    ch.    442,   In  effect  May  9, 
1916. 

I  74.*;.  rAin*d,  1908.1  Transfer  of  moneys  and  aeenrltlefl 
to  county  trenanrera. 

All  moneys  and  securities  paid,  transferred,  or  deposited  into 
court,  must  be  paid  or  transferred,  either  directly  or  by  the 
officer  who  is  required  by  law  first  to  receive  it,  to  the  county 
treasurer  of  the  county,  where  the  action  is  triable,  or  to  such 
other  county  treasurer  as  the  court  specially  directs.  Wherf 
money  is  paid,  or  a  security  is  delivered  to  an  offlter,  other  than 
the  c(mnty  treasurer,  he  must  pay  or  transfer  it  to  the  county 
treasurer  within  two  days  after  he  receives  it.  In  the  city  of 
New  York  he  must  pay  it  tti  the  chamberlain  within  two  days 
after  he  receives  it.  A  bond,  mortgage  or  other  security,  or  a 
certificate  or  transfer  of  stock,   taken  upon  tin  InvestrnMit  of 
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money  paid  into  court,  most  be  taken  to  the  connty  treasurer  of 
the  oonuty  where  the  fund  belongs,  in  his  name  of  office;  or  to 
such  other  county  treasurer  as  the  court  specially  directs. 

Substance  of  lo  mncfa  of  L.  1848.  ch.  277,  {  1  (4  Edm.  503),  ai  properly 
bclougK  to  this  title,  aod  In  not  olwolele;  and  tiie  first  two  sentences  of 
Bule  82.  See,  also.  2  R.  S.  171.  172,  part  3,  ch.  1,  tit.  2,  ff  17.  18,  and 
24  (3  Edm.  177  et  seq.);  also  L.  1847,  cb.  280,  {  71  (8  B.  8.,  fttb  ed. 
285;  4  Edm.   575).    Am'd,   L.   1008,  cb.   183.    In  effect  Sept.  1.   1008. 

{  7441  rAm*d,  1»»2,  IdOO.]  Funds  |  wl&ere  mad  how  de- 
posited or  iavested. 

All  funds  or  moneys  paid  into  court  shall  be  deposited  in  such 
saTings  bank,  trust  company,  bank,  banking  association  or  with 
such  oauker,  as  shall  be  designated  by  the  comptroller,  as  soon 
us  received  by  the  custodian  thereof.  But  the  money  must  be 
deposited  in  the  county  where  the  fund  belongs,  where  it  can 
be  done  conveniently  and  safely  and  with  advantage  to  the 
parties  interested. 

L.  1882.  ch.  651.  AmM  by  L.  1000.  cb.  05.  Partly  repealed  by  L.  1000, 
ch.  10;  L.  1914.  ch.  369.  See  Ck>ii8oIldated  Laws.  tit.  Banklilff  Law.  |  44. 
flee  note  44  of  notes  of  Board  of  Statutory  GonaolldatlOD  at  end  of  code. 

i  747.  [Ana'd,  18»2,  1908,  1916.]  Power  of  eaelk  court  to 
urect  payment  or  reinvestment  of  Its  funds. 

Each  court  may  direct  that  money  paid  into  that  court  in 
any  action  or  proceeding  brought  therein,  or  any  bond,  mort- 
gage or  other  security  which  represents  property  belonging  to 
any  suit  or  party  interested  therein,  may,  after  having  been 
deposited  with  the  cuunty  treasurer  or  city  chamberlain  as 
reti'iired  by  section  seven  hundred  and  forty-five  of  this  act, 
be  paid  out,  transferred,  invested  or  reinvested  in  any  manner 
or  f>rm  that  appears  to  it  best  for  the  interests  of  the  owners 
thertof.  But  such  directions  must  be  embodied  in  an  order  or 
decree  of  said  court,  founded  upon  proper  and  sufficient  evidence 
satisfactory  to  the  court  that  such  disposition  of  the  property 
is  best  for  the  interests  of  the  owners  thereof  or  parties 
intereited  therein. 

Am*d  by  U   1892,   ch.   651;   L.    1008.   oh.    183;   L.    1010,  ch.  44.1.  In  effi^ct 
May  9,    916. 

I  74S.  [Am*d,    1892.1     Application    of   preeedlnar   section. 

The  irovisions  of  the  last  preceding  section  shall  apply  to  all 
courts  <f  record  of  the  state. 

U   1892,  cb.   651. 

I  749.  ULvt'd^  1877.1  Powers  of  eertnin  officers,  tonchlnv 
seenrltlei,   etc. 

A  countr  treasurer,  or  other  officer,  or  a  guardian,  committee, 
or  other  tmstee,  in  whose  name  is  taken  a  bond,  mortgage,  or 
other  secuity,  or  public  stock,  representing  money,  paid  into 
court,  in  ai  action;  or  to  whom  stock  or  a  security,  or  an 
account  deel,  voucher,  receipt,  or  other  paper,  representing  or 
relating  to  mch  money,  is  transferred,  delivered,  made,  or  given, 
pursuant  to  kw,  is  vested  with  title  for  the  purposes  of  the  trust, 
and  may  briig  an  action  upon  or  in  relation  to  the  same,  in  his 
official  or  resresentatlve  character. 

i  71IO.  ProValon  relntiniT  to  deatl&»  removal,  etc.,  of 
oflieer. 

On  the  expiration  of  the  official  term  of  a  county  treasurer, 
or  where  a  vaiancy  occurs  in  his  office,  by  death  or  otherwise, 
all  public  stock  bonds,  mortgages,  and  other  securities  held  by 
kiim,  as  prescribed  in  this  title,  vest  in  his  successor  in  office;  and 
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all  money  deposited,  as  prescribed  in  this  title,  in  a  bank,  trust 
company  or  other  depository,  to  his  credit,  vests  in,  and  must 
be  carried  to,  the  account  of  his  successor  in  office. 

2  fi.  S.  172,  il  26  aud  27   (2  Edm.  178).  coDMoUdated  and  abridged. 

I  751.  [Am'd,  1882.)  Funds  or  property  not  to  be  onr- 
rendered  irlthoat   order. 

No  money,  security  or  other  property  which  shall  have  been 
placed  in  the  custody-  of  the  court  shall  be  surrendered  without 
the  productiou  of  a  properly  certified  copy  of  an  order  of  the 
court,  in  whose  custody  said  money,  security  or  other  property 
shall  have  been  placed,  duly  made  and  entered,  directing  such 
disposition.  Each  order  most  be  countersigned  by  the  presidinir 
judge  by  whose  direction  it  is  made. 

L.  1892.  ch.  651. 

§  702.   [Am*d,  1892,  IfM^.]    Custodian's  books  at  niiooant. 

Every  officer  h^'i'ing  charge  of  moneys,  securities  or  other  prop- 
erty in  the  custody  of  the  court,  shall  koep  a  book  or  books  in 
which  he  shall  make  an  exact  account  thereof.  Such  book  or 
books  shall  state  the  name  of  the  court,  the  title  of  the  case,  the 
date  of  receipt,  from  whqm  received,  the  amount  of  money,  if 
any,  and  a  description  of  the  secunties  or  other  property  received, 
if  any,  and  oacli  addition  of  int.rrsst;  also  the  date  and  descrip- 
tion of  each  order  for  payment  nnd  the  dates  and  amounts  of 
payments  thereunder  and  to  whom  paid;  also  an  account  of 
each  change  of  investment,  if  any. 

L.  1802.  ch.  651.  Am'd  by  L.  1909.  «h.  69.  AIao  {Mirtly  repealed  bT 
L.  1900,  ch.  10:  L.  1014,  ch.  A«0.  See  Contiolidated  LawM,  tit.  Banklna  Law, 
f  45.    See  note  45  of  uutes  of  Board  of  Statutory  (''ooHulidatltin  at  unU  of  eorte. 

{  753.   [An'dy   1802.1     Annual  reports  to  comptroller. 

Every  treasurer  or  financial  officer  who  has  fn  charge  or  pos- 
session or  imder  his  control,  money,  bonds*  stocks^  mortgages, 
or  any  other  securities  or  property  ar  prescribed  in  this  title, 
must,  once  in  each  year,  make  a  reix)rt  to  the  comptroller  at 
the  time  and  in  the  form  and  manner  which  he  may  prescribe, 
containing  a  true  statement  of  bis  accounts  for  the  precediuc 
year  or  from  the  time  of  the  last  report.  This  reiwrt  must  be 
verified  by  the  oath  of  such  officer,  and  must  be  accompanied 
by  the  certificate  of  the  proper  officer  of  each  oank  or  trust 
company,  stating  the  exact  amount  on  depoEit  with  sicb  corpora- 
tion to  the  credit  of  each  case  separately.  Such  ofdce/  or  bank 
or  trust  company  shall  furnish  any  additional  report  to  tlie 
comptroller  or  to  the  court  at  such  time  and  in  suck  detail  as 
may  be  required. 

L.    1892,    ch.   651. 

[{{  8  and  »,  L.  1892,  ch.  G51,  do  not  amend  the  Code  of  Civ. 
Proc,  but  relate  to  same  subject  as  the  Code  sectior  amended  by 
that  act,  and  are  inserted  here  for  convenience  of  attorneys. 

S  8.  The  comptroller  is  authorized  to  employ  such  special  clerk 
or  clerks  as  he  may  deem  necessary,  to  carry  out  the  provisions 
of  this  act;  and  he  shall  cause  an  examination  of  the  acconnt^ 
of  the  officers  referred  to  in  thi.s  act  to  be  made  ct  least  once  it 
each  year,  and  shall  enforce  the  provisions  thereof. 

I  9.  Whenever  any  sum  of  money,  paid  into  ourt,  shall  havi. 
remained  i^i  tl  e  hands  of  any  county  treasurer,  or  ot  the  cbam 
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berlain  of  the  city  of  New  York,  for  the  period  of  twenty  years, 
it  shall  be  paid  over  by  each  officer  with  all  accumulations  of 
interest  thereon,  after  deducting  his  legal  fees,  to  the  treasurer 
of  the  state  of  New  York.  The  said  treasurer  shall  pay  such  sum 
to  the  owner  or  owners  thereof  upon  the  presentation  to  him  of 
the  warrant  of  the  comptroller  therefor.  The  comptroller  shall 
draw  his  warrant  for  such  sum  upon  the  presentation  to  him  of 
an  order  of  the  court  made  in  accordance  with  section  seven  hun- 
dred and  fift^-one  of  the  Code  of  Ciyil  Procedure  and  upon  doe 
notice  to  said  conoptroller.] 

I  7S4.  These  provlslena  applicable  la  New- York  to  the 


Each  proTision  of  this  title,  relating  to  a  county  treasurer, 
applies  to  the  chamberlain  of  the  city  of  New-York,  with  respect 
to  money  paid  into  court,  in  an  action  triable  in  the  city  and 
county  of  Kew-York,  or  with  respect  to  money,  or  a  bond,  mort- 
gage or  other  security,  or  public  stock,  representing  money  paid 
into  court;  except  where  special  proyision,  with  respect  to  the 
■une,  is  otherwise  made  by  law. 
IS  i«» 
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TITXiB  XT. 

Proceedings  upon  the  death  or  disAbllltjr  of  a  party  or  th» 

transfer  of  hie  interest. 

Sec.  7S6.  Action;  when  not  to  abate. 

7M.  ProcMdla^  apoB  tnuufcr  of  tatemt,  «r  dirotatliMi  «f  llaliOlty;* 

7S7.  14. ;  wImb  ioW  ptrty  die*  an4  actton  wurrtwm. 

768.  Id. ;  when  oae  ot  aeveral  parttea  diea. 

750,  700.  Id.;  wben  part  of  canae  of  action  aurrftrea. 

761.  When  court  may  order  action  abated. 

7tt.  Special  caaea  excepted. 

768.  Dectk  of  party  after  rerdlct,  etc. 

764.  Action  for  a  wrong  not  to  abate  after  verilcl,  etc. 

766.  No  yerdlct,  etc.,  can  be  talMi  after  a  party'a  deatli. 

766.  Death,  etc.,  of  public  officer  or  traatee. 


i  766.  [Am*d,  1891.]     AetloBi  wlien  not  to  abate. 

An  action  does  not  abate  by  any  event,  if  the  cause  of  action 
surYiTes  or  continues.  A  special  proceeding  does  not  abate  by 
any  event,  if  the  right  to  the  relief  sought  in  such  special  pro- 
ceeding survives  or  continues,  but  this  provision  as  to  special 
proceeding  applies  only  to  cases  where  a  party  dies  after  this 
act  takes  effect. 

C  1881,  cb.  284. 


i  756.  Prooeedlnsra  npon  transfer  of  Interest,  or  devoln*. 
tlon  of  llabllltr. 

In  case  of  a  transfer  of  interest,  or  devolution  of  liability,  the 
action  may  be  continued,  by  or  against  the  original  party;  unless 
the  court  directs  the  person,  to  whom  the  interest  is  transferred, 
or  upon  whom  the  liability  is  devolved,  to  be  substitated  in  th€ 
action,  or  joined  with  the  original  party,  as  the  case  requires. 

Go.  Proc.,  I  121,  the  third  aentence. 


I  767.    [Am'd,  1879,   1891.]    Id.f  when  sole  pavtr  dlea  an  A 
action  sarTlves. 

In  case  of  the  death  of  a  sole  plaintiff  or  a  sole  defendant,  it 
the  cause  of  action  survives  or  continues,  the  coart  must,  upon 
a  motion,  allow  or  compel  the  action  to  be  continued,  by  or 
against  his  representative  or  successor  in  interest.  In  case  of 
the  death  of  a  sole  party  to  a  special  proceeding  after  this  act 
takes  effect,  if  the  right  to  the  relief  sought  in  such  proceeding 
survives  or  continues,  the  court  must,  upon  a  motion,  allow  of 
compel  such  proceeding  to  be  continued  by  or  Against  his  repre- 
sentative or  successor  in  interest.    This  provision  as  to  a  special 
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proceeding  does  not  apply  where  provition  for  such  continuance 
has  been  otherwise  made  by  law* 

U   1191.  €h.  284.      See  2  R.  8.  448,  |  2. 

I   758.   [Am'd,  1877.]     Id«|   when   one   of   aoTeval   parties 
Oil 


In  case  of  the  death  of  one  of  two  or  more  plaintiffs,  or  one 
of  two  or  more  defendants,  if  the  entire  cause  of  action  surviyes 
to  or  against  the  others,  the  action  may  proceed  in  favor  of  or 
against  the  sarvivors.  But  the  estate  of  a  person  or  party 
jointly  liable  upon  contract  with  others  shall  not  be  discharged 
by  his  death,  and  the  court  may  make  an  order  to  bring  in  the 
proper  representative  of  the  decedent»  when  it  is  necessary  so 
to  do,  for  the  proper  disposition  of  the  matter;  and,  where  the 
liability  is  several  as  well  as  joint,  may  order  a  severance  of 
the  action  so  that  it  may  proceed  separately  against  the  repre- 
sentative of  the  decedent,  and  against  the  surviving  defendant 
or  defendants. 

I  R.  S.  SSe,  S  :  (2  Eda.  401). 


i  TS8b  Id.f  wben  part  of  eaiuie  of  aotloa  anrvlTes. 

Ii  case  of  the  death  of  one  of  two  or  more  plaintiffs,  or  one 
of  two  or  more  defendants,  if  part  only  of  the  cause  of  action, 
or  part  or  some  of  two  or  more  distinct  causes  of  action,  sur- 
vives to  or  against  the  others,  the  action  may  proceed,  without 
brincfng  in  the  successor  to  the  rights  or  liabilities  of  the 
deoeaied  party;  and  the  judgment  shall  not  affect  him,  or  his 
intereit  in  the  subject  of  the  action.  But  where  it  appears 
proper  so  to  do,  the  court  may  require  or  compel  thot  successor, 
or  a  person  who  claims  to  be  the  successor,  to  be  brought  in 
as  a  party,  npon  his  own  application  or  upon  the  application  of 
a  party  to  the  action. 

SttlMtlhi«  for  2  R.  a  184,  189,  portions  of  If  108,  100,  116,  117,  120,  and 
121. 


I  7«0.   [Im'd,  1879.]     TIftO 

In  a  cas«  specified  in  the  foregoing  sections  of  this  title,  where 
anch  a  peBon  applies  in  his  own  behalf,  the  court  may  direct 
that  he  be  made  a  party,  by  amendment  of  the  pleadings,  or 
otherwise  an  the  case  requires.  Where  an  application  is  made 
by  the  plaiitiff,  to  bring  in  such  a  person  as  defendant,  the 
coart  may  drect  that  a  supplemental  summons  issue,  and  that 
supplemental  pleadings  be  made.  Where  an  application  is 
made  by  a  difendant  to  bring  in  such  a  person,  the  court  may, 
and  where  tte  protection  of  the  applicant's  rights  requires  it, 
must,  permit  lie  defendant  to  commence  a  cross  action  for  that 
purpose.  The  ?ross  action  must  be  brought  in  the  same  court, 
unless  the  ordir  otherwise  specially  directs.  If  It  directs  that 
the  action  be  cunmenced  in  another  court,  the  latter  court  may, 
by  order  at  anytime  after  the  cross  action  is  commenced,  remove 
to  Kself  the  original  action,  with  like  effect  as  if  it  had  been 
kroofht  tharein.    Unleas  the  court  otherwise  directs,  the  originaJ 
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TITXiB  XT. 

^neeedlngs  upon  the  death  or  disAbfUtjr  of  a  party  or  th» 

transfer  of  hla  interest. 

8e«.  7S6.  Action;  when  Dot  to  abate. 

7M.  Procaedla^  apoB  tnuufar  of  tatareit*  «r  dtrolQtkw  af  HaiOlty* 

757.  14. ;  wtaaa  aoW  party  dita  and  actton  aorrlTea. 

768.  Id. ;  wbeo  oaa  ot  aeyaral  partiaa  dlea. 

780.  70QL  Id.;  wben  part  of  cauae  of  action  aurvWea. 

^61.  Wlien  coort  may  order  action  abated. 

7tt.  Special  caaea  excepted. 

768.  Deaftk  of  party  after  verdict,  etc. 

764.  Action  for  a  wron^  not  to  abate  after  verilcl,  ete. 

705.  No  Terdict,  etc.,  can  be  talMi  after  a  party *a  death. 

760.  Death,  etc.,  of  public  officer  or  tniatee. 


i  765.  [Am'd,  1891.]     Aotloni  wlien  not  to  abate. 

An  action  does  not  abate  by  any  event,  if  the  cause  of  action 
surviyeB  or  continues.  A  special  proceeding  does  not  abate  by 
any  event,  if  the  right  to  the  relief  sought  in  such  special  pro- 
ceeding survives  or  continues,  but  this  provision  as  to  special 
proceeding  applies  only  to  cases  where  a  party  dies  after  this 
act  takes  effect. 

C  1881,  eh.  284. 


i  T60.  Prooeedlnv*  upon  transfer  of  Interest,  or  devoln^ 
tion  of  liability. 

In  case  of  a  tsansfer  of  interest,  or  devolution  of  liability,  tha 
action  may  be  continued,  by  or  against  the  original  party;  unlesa 
the  court  directs  the  person,  to  whom  the  interest  is  transferred, 
or  upon  whom  the  liability  is  devolved,  to  be  substituted  in  the 
action,  or  joined  with  the  original  party,  as  the  case  requires. 

Co.  Proc.,  I  121,  the  third  aentence. 


i  767.    [Am'dy  1879,   1881.]    Id.|  when  sole  party  dlea  an  A 
action  survives. 

In  case  of  the  death  of  a  sole  plaintiff  or  a  sole  defendant,  it 
the  cause  of  action  survives  or  continues,  the  coart  must,  upon 
a  motion,  allow  or  compel  the  action  to  be  continued,  by  of 
against  his  representative  or  successor  in  interest.  In  case  of 
the  death  of  a  sole  party  to  a  special  proceeding  after  this  act 
takes  effect,  if  the  right  to  the  relief  sought  in  such  proceeding 
survives  or  continues,  the  court  must,  upon  a  motion,  allow  of 
compel  such  proceeding  to  be  continued  by  or  against  his  repre- 
sentative or  successor  in  interest.    This  provision  as  to  a  special 
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proceeding  does  not  apply  where  provition  for  tuch  continuance 
has  been  otherwise  made  by  law* 

Lu   If  91,  ch.   284.      See  2  R.  8.  448,  f  2. 

I   TBS,   [Ant'd,   1877.]     Id«|   whem   one   ot   aeTeral   parttea 
Oles. 

In  case  of  the  death  of  one  of  two  or  more  plaintiffs,  or  one 
of  two  or  more  defendants,  if  the  entire  cause  of  action  survives 
to  or  a^inst  the  others,  the  action  may  proceed  in  favor  of  or 
against  the  survivors.  Bnt  the  estate  of  a  person  or  party 
jointly  liable  upon  contract  with  others  shall  not  be  discharged 
by  his  death,  and  the  court  may  make  an  order  to  bring  in  the 
proper  representative  of  the  decedent,  when  it  is  necessary  so 
to  do,  for  the  proper  disposition  of  the  matter;  and,  where  the 
liability  is  several  as  well  as  joint,  may  order  a  severance  of 
the  action  so  that  it  may  proceed  separately  against  the  repre- 
sentative of  the  decedent,  and  against  the  surviving  defendant 
or  defendants. 

J  R.  8.  386,  I  7  (2  EdoL  401>. 


I  TS8b  Id. I  wben  part  of  eanse  of  aotlom  anrTivea. 

Ik  case  of  the  death  of  one  of  two  or  more  plaintiffs,  or  one 
of  two  or  more  defendants,  if  part  only  of  the  cause  of  action, 
or  p<irt  or  some  of  two  or  more  distinct  causes  of  action,  sur- 
vives to  or  against  the  others,  the  action  may  proceed,  without 
brin^'ng  in  the  successor  to  the  rights  or  liabilities  of  the 
deceai^  party;  and  the  judgment  shall  not  affect  him,  or  his 
interest  in  the  subject  of  the  action.  But  where  it  appears 
proper  so  to  do,  the  court  may  require  or  compel  the.  successor, 
or  a  person  who  claims  to  be  the  successor,  to  be  brought  in 
a^  a  psrty,  upon  his  own  application  or  upon  the  application  of 
a  party  to  the  action. 

SBb«tltv«  for  2  R.  8.  184,  189,  portfoiu  of  If  108,  109,  115,  117,  120,  and 
121. 


I  T«0.  (im'a,  1670.]     Tlfte 

In  a  casi  specified  in  the  foregoing  sections  of  this  title,  where 
anch  a  peison  applies  in  his  own  behalf,  the  court  may  direct 
that  he  be  made  a  party,  by  amendment  of  the  pleadings,  or 
otherwise  ai  the  case  requires.  Where  an  appiication  is  made 
by  the  plaiitiff,  to  bring  in  such  a  person  as  defendant,  the 
court  may  drect  that  a  supplemental  summons  issue,  and  that 
supplemental  pleadings  be  made.  Where  an  application  is 
made  by  a  difendant  to  bring  in  such  a  person,  the  court  may, 
and  where  tie  protection  of  the  applicant's  rights  requires  it, 
must,  permit  lie  defendant  to  commence  a  cross  action  for  that 
purpose.  The  ?ros8  action  must  be  brought  in  the  same  court, 
anless  the  ordtr  otherwise  specially  directs.  If  it  directs  that 
the  action  be  cunmenced  in  another  court,  the  latter  court  may, 
by  order  at  anytline  after  the  cross  action  is  commenced,  remove 
to  Itself  the  original  action,  with  like  effect  as  if  it  had  been 
kcott^t  tiiarein.    Unless  the  court  otherwise  directs,  the  originaJ 
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all  monej  deposited,  as  prescribed  in  this  title,  in  a  bank,  trust 
company  or  other  depository,  to  hia  credit,  rests  in,  and  must 
be  carried  to,  the  account  of  his  succesaor  in  office. 

2  K.  S.  172,  il  26  aiMl  27   (2  Edm.  178).  coDtsoildated  and  abridged. 

{  751.  [Ani*d,  1882.]  Funds  or  property  not  to  l»e  onr^ 
rendered  iirithoat   order. 

No  money,  security  or  other  property  which  shall  haTe  been 
plaeed  in  the  custody-  of  the  court  shall  be  surrendered  without 
the  production  of  a  properly  certified  copy  of  an  order  of  the 
court,  in  whose  custody  said  money,  security  or  other  property 
shall  have  been  placed,  duly  made  and  entered,  directing  such 
disposition.  Each  order  must  be  countersigned  by  the  presiding 
judge  by  whose  direction  it  is  made. 

L.  1892,  ch.  051. 

§  702.   [Am*d,  1892,  1800.]    Cniitodlan'a  books  of  neeovnt- 

Every  officer  having  charge  of  moneys,  securities  or  other  pnq>- 
erty  in  the  custody  of  the  court,  shall  keep  a  book  or  books  ia 
which  he  shall  make  an  exact  account  thereof.  Such  book  <« 
books  shall  state  the  name  of  the  court,  the  title  of  the  case,  the 
date  of  receipt,  from  whom  received,  the  amount  of  money,  if 
any,  and  a  description  of  the  securities  or  other  property  received, 
if  auy,  and  oach  addition  of  int  trsst;  also  the  date  and  descrip- 
tion of  each  order  for  payment  and  the  dates  and  amounts  of 
payments  thereunder  and  to  whom  paid;  also  au  account  of 
each  change  of  iurestment,  if  any. 

L.  1892.  ch.  651.  Am'cl  by  L.  1909.  oh.  69.  AIM  partly  r^pealM  br 
L.  1909,  ch.  10:  L.  1014,  ch.  H69.  See  Convolidatpd  Law8,  tft.  Banlcliur  Uw, 
f  45.    See  uole  45  of  uotca  of  Board  of  Statutory  ConiMilldatiou  at  end  of  eoda. 

{  753.  (Ani'dy   1882.]     Annual  rep'^rta  to  eomptroller. 

Every  treasurer  or  financial  ofllcer  who  has  fn  charge  or  po» 
session  or  under  his  control,  money,  bonds,  stocks,  mortgages, 
or  any  other  aecuritieH  or  property  ar  prescribed  in  this  title, 
must,  once  in  each  year,  make  a  rei>ort  to  the  comptroller  at 
the  time  and  in  the  form  and  manner  which  he  may  prescribe, 
containing  a  true  statement  of  bis  accounts  for  the  preeedias 
year  or  from  the  time  of  the  last  report.  This  rei>ort  laust  be 
verified  by  the  oath  of  such  ofHcer.  and  must  be  accompaui*^ 
by  the  certificate  of  the  proper  officer  of  each  oauk  or  trnst 
company,  stating  the  exact  amount  on  deporit  with  s  icb  conjora- 
tion  to  the  credit  of  each  case  separately.  Such  ofdce/  or  bank 
or  trust  company  shail  furnish  any  additional  report  tn^  tbe 
comptroller  or  to  the  court  at  such  time  and  in  such  detail  as 
may  be  required. 

L.    1892.    ch.    651. 

[§§  8  and  9,  L.  1802,  ch.  651,  do  not  amend  the  Code  of  ©▼• 
Proc,  but  relate  to  same  subject  as  the  Ck)de  section  amended  by 
that  act,  and  are  Inserted  here  for  convenience  of  attorneys. 

ft  8.  The  comptroller  ia  authorized  to  employ  such  special  clefi 
or  clerks  as  he  may  deem  necessary,  to  carry  out  the  provlsios* 
of  this  act;  and  he  shall  cause  an  examination  of  the  aeeonnt^ 
of  the  officers  referred  to  in  tins  act  to  be  made  tt  least  once  ir 
each  year,  and  shall  enforce  the  provisions  thereof, 

I  9.  Whenever  any  sum  of  money,  paid  into  court,  aball  ban 
remained  vt  tie  hands  of  any  county  treaaac^t  or  of  the  ckaD 
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berlain  of  the  city  of  New  York,  for  the  period  of  twenty  years, 
it  shall  be  paid  OTer  by  such  officer  with  all  accumulations  of 
interest  thereon,  after  deducting  his  legal  fees,  to  the  treasurer 
of  the  state  of  New  York.  The  said  treasurer  shall  pay  such  sum 
to  the  owner  or  owners  thereof  upon  the  presentation  to  him  of 
the  warrant  of  the  comptroller  therefor.  The  comptroller  shall 
draw  his  warrant  for  such  sum  upon  the  presentation  to  him  of 
an  order  of  the  court  made  in  accordance  with  section  seven  hun- 
dred and  fifty-one  of  the  Code  of  Ciyil  Procedure  and  upon  doe 
notice  to  said  comptroller.] 

f  7IM.  These  provlslona   applicable  In  Ne^ir-York   to  tl&e 
ebaaiiberlaln. 

Each  provision  of  this  title,  relating  to  a  county  treasurer, 
applies  to  the  chamberlain  of  the  city  of  New- York,  with  respect 
to  money  paid  into  court,  in  an  action  triable  in  the  city  and 
county  of  New- York,  or  with  respect  to  money,  or  a  bond,  mort- 
gage or  other  security,  or  public  stock,  representing  money  paid 
into  court;  except  where  special  provision,  with  respect  to  the 
same,  is  otherwise  made  by  law. 
IS  i«» 
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>yoee<dingg  upon  the  death  or  disAbllltjr  of  a  j^arty  or  tb 

transfer  of  his  interest. 

8e«.  7S6.  Action;  when  Dot  to  abate. 

7M.  ProcMdla^  apoB  tnuufcr  of  tatORat,  «r  darotatliNi  «f  HaUIH|b 

757.  Id. ;  wliMt  aoW  vnty  diaa  and  action  sunrtTea. 

758.  Id. ;  when  ona  of  aevend  partiea  dlea. 

780,  70a  Id.;  when  part  of  cauae  of  action  aurrftrea. 

761.  Wlien  coort  may  order  action  abated. 

7tt.  Sp«clal  eaaea  excepted. 

768.  Decth  of  party  after  verdict,  etc. 

764.  Action  for  a  wron^  not  to  abttte  after  vevilct,  etc: 

706.  No  Terdlct,  etc.,  can  be  talMi  after  a  party'a  death. 

766.  Death,  etc.,  of  public  oflBcer  or  tmatee. 


i  755.  [Am*dy  1801.]     Action  |  -irben  not  to  abate. 

An  action  dJDes  not  abate  by  any  eyent,  if  the  cause  of  acdoi 
surviypB  or  continues.  A  special  proceeding  does  not  abate  hj 
any  event,  if  the  right  to  the  relief  sought  in  such  special  pro- 
ceeding survives  or  continues,  but  this  provision  as  to  special 
proceeding  applies  only  to  cases  where  a  party  dies  after  this 
act  takes  effect. 

H  1891,  ch.  284. 

i  T60.  Prooeedlnvs  npon  transfer  of  Intereat,  or  dCTol» 
tloa  of  llabllltr. 

In  case  of  a  tsansfer  of  interest,  or  devolution  of  liability,  tlH 
action  may  be  continued,  by  or  against  the  original  party:  uolesi 
the  court  directs  the  person,  to  whom  the  interest  is  transferred, 
or  upon  whom  the  liability  is  devolved,  to  be  substituted  in  tbc 
action,  or  joined  with  the  original  party,  as  the  case  lequirea 

Co.  Proc.,  I  121,  the  third  aentence. 


i  757.    [Am'd,  1879,  1881.]    Id.f  wben  sole  party  dies  •■* 
action  anrvlvea. 

In  case  of  the  death  of  a  sole  plaintiff  or  a  sole  defendant,  it 
the  cause  of  action  survives  or  continues,  the  court  must,  npoi 
s  motion,  allow  or  compel  the  action  to  be  continued,  by  oj 
against  his  representative  or  successor  in  interest.  In  case  oi 
the  death  of  a  sole  party  to  a  special  proceeding  after  this  act 
takes  effect,  if  the  right  to  the  relief  sought  in  such  proceedinf 
survives  or  continues,  the  court  must,  upon  a  motion,  allow  ^ 
compel  such  proceeding  to  be  continued  by  or  against  his  refffe- 
sentative  or  successor  in  interest.    This  provision  as  to  a  specw 
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proceeding  does  not  apply  where  provision  for  tach  continuance 
has  heen  otherwise  made  by  law* 

L.  1191.  ch.   284.      See  2  R.   S.  448,  f  2. 

i  768.   [Ant'd,   1877.]      Id«|   whem   one   ot   seTeval   parties 


^ 


In  case  of  the  death  of  one  of  two  or  more  plaintiffs,  or  one 
of  two  or  more  defendants,  if  the  entire  cause  of  action  survives 
to  or  against  the  others,  the  action  may  proceed  in  favor  of  or 
against  the  survivors.  But  the  estate  of  a  person  or  party 
Jointly  liable  upon  contract  with  others  shall  not  be  discharged 
by  his  death,  and  the  court  may  make  an  order  to  bring  in  the 
proper  representative  of  the  decedent,  when  it  is  necessary  so 
to  do,  for  the  proper  disposition  of  the  matter;  and,  where  the 
liability  is  several  as  well  as  joint,  may  order  a  severance  of 
the  action  bo  that  it  may  proceed  separately  against  the  repre- 
tentative  of  the  decedent,  and  against  the  surviving  defendant 
or  defendants. 

I  B.  S.  386,  S  1  (2  Eda.  402>. 


S  75A.  Id. I  wlten  part  of  eavae  of  action  enrvlTes* 

Ib  case  of  the  death  of  one  of  two  or  more  plaintiffs,  or  one 
of  two  or  more  defendants,  if  part  only  of  the  cause  of  action, 
or  part  or  some  of  two  or  more  distinct  causes  of  action,  sur- 
vives to  or  against  the  others,  the  action  may  proceed,  without 
bring'ng  in  the  successor  to  the  rights  or  liabilities  of  the 
deoeated  party;  and  the  judgment  shall  not  affect  him,  or  his 
intereit  in  the  subject  of  the  action.  But  where  it  appears 
proper  so  to  do,  the  court  may  require  or  compel  the,  successor, 
or  a  person  who  claims  to  be  the  successor,  to  be  brought  in 
a^  a  party,  upon  his  own  application  or  upon  the  application  of 
a  party  to  the  action. 

Sttbftltuve  for  2  R.  8.  184.  189,  portfoiw  of  H  108,  100,  116,  117,  129,  and 
}2L 


I  7«0.  [Im'd,  1870.]     TlftO 

In  a  cast  specified  in  the  foregoing  sections  of  this  title,  where 
nich  a  pei9on  applies  in  bis  own  behalf,  the  court  may  direct 
that  he  be  made  a  party,  by  amendment  of  the  pleadings,  or 
otherwise  ax  the  case  requires.  Where  an  application  is  made 
by  the  plaiitiff,  to  bring  in  such  a  person  as  defendant,  the 
court  may  drect  that  a  supplemental  summons  issue,  and  that 
supplemental  pleadings  be  made.  Where  an  application  is 
made  by. a  difendant  to  bring  in  such  a  person,  the  court  may, 
and  where  tie  protection  of  the  applicant's  rights  requires  it, 
must,  permit  tie  defendant  to  commence  a  cross  action  for  that 
purpose.  The  ?ross  action  must  be  brought  in  the  same  court, 
unless  the  ordir  otherwise  specially  directs.  If  it  directs  that 
the  action  be  ammenced  in  another  court,  the  latter  court  may, 
by  order  at  anrtline  after  the  cross  action  is  commenced,  remove 
to  Itself  the  orl^nal  action,  with  like  effect  as  if  it  had  been 
^oght  therein.    Unless  the  court  otherwise  directs,  the  originaJ 
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action  and  the  cross  action  must  be  tried,  and  judgment  rendered 
therein,  as  if  they  were  one  action. 

Id.  (2  Edm.  191). 

I  701.  IVhen  court  may  order  action  abated. 

At  any  time  after  the  death  of  the  plaintiff,  or  after  the  mai^ 
riage  of  the  plaintiiT,  where  it  afifects  the  rights  of  either  parry, 
the  court  may,  in  its  discretiou,  upon  notice  to  such  pensons  a? 
it  directs,  aud  upon  the  application  of  the  adverse  party,  or  of 
u  person  whose  interest  is  affected,  direct  that  the  action  abate. 
unless  it  is  continued  by  the  proper  parties,  within  a  time  speci* 
tied  in  the  order,  not  less  than  sis  months,  nor  more  than  one 
year,  after  the  granting  thereof. 

Co.  Proc.,  (  121,  fifth  lenteDoe,  am'd.     See  S  1730. 

I  702.  Special  eases  excepted. 

The  foregoing  provisions  of  this  title  do  not  apply  to  a  case, 
where  special  provision  is  otherwise  made  by  law. 

fi  703.  Deatli  of  party  after  Terdiot,  ete. 

If  either  party  to  an  action  dies,  after  an  accepted  offer  to 
allow  judcrment  to  be  taken,  or  after  a  verdict,  report,  or  deoisioa. 
or  an  interlocutory  judgment,  but  before  final  judgment  is 
entered,  the  court  must  enter  final  judgment,  in  the  names  of  the 
original  parties;  unless  the  offer,  verdict,  report,  or  decision,  or 
the  interlocutory  judgment,  is  set  aside. 
2  R.  S.  887,  I  4,  am'd. 

fi  764.  rAm*d,  1IM>4.]   Action  for  a  ivronv  not  to  abate  after 
rerdict,  etc. 

An  action  commenced  by  a  father  to  recover  damages  for  the 
seductfon  of  his  minor  daughter  does  not  abate  by  his  death, 
but  survives  to  the  mother  of  such  daughter,  who  may  recover 
both  actual  and  exemplary  damages  therein  to  the  same  extent 
AS  though  the  original  party  plaintiff  had  lived.  After  verdict, 
report  or  decision  in  an  action  to  recover  damages  for  a  personal 
Injury,  the  action  does  not  abate  by  the  death  of  a  party,  bni 
the  subsequent  proceedings  are  the  same  as  in  a  case  where  the 
»*anse  of  action  survives.  And  In  ease  said  verdict,  report  or 
liecision  is  reversed  upon  questions  of  law  only,  said  action  does 
not  abate  by  the  death  of  the  party  against  whom  the  same  was 
rendered. 
L.  1004.  ch.  nT9.     In  effect  Sept.  1.  IWM. 

i  706.  No  verdict,  etc.,  can  be  talcen  after  a  party's  death. 

This  title  does  not  authorize  the  entry  of  a  judgment  against 
a  party,  who  dies  before  a  verdict,  report,  or  decision  is  actually 
rendered  against  him.  In  that  case,  the  verdict,  report,  cr  de- 
cision is  absolutely  void. 

2  R.  S.  387,  I  6  (2  Edm.  402),  amU 

fi  700.  Deatb,  etc.,  of  public  olHoer  or  trnatee* 

Where  an  action  or  special  proceeding  is  authorised  or  directed 
by  law,  to  be  brought  by  or  in  the  name  of  a  public  officer,  or 
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f»j  a  receWer,  or  other  tmstee,  appointed  by  virtue  of  a  statute, 
1^18  death  or  remoYal  does  not  abate  the  action  or  special  pro- 
ceedinsr:  bat  the  same  may  be  continued  by  his  successor,  who 
mast,  upon  his  application,  or  that  of  a  party  interested,  be  sub- 
stituted for  that  purpose,  by  the  order  of  the  court,  a  copy  of 
which  must  be  annexed  to  the  judgment-roll. 

2  B.  &  388»  I  14;  and  L.  1832,  cb.  295.  8  8  (8  Edm.  874),  cooMlldAted. 
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Hotions  and  orders  generally. 

Sec.  767.  Definition  and  form  of  an  order. 

Ibti.  An  application  for  an  oraer  is  a  motion. 
l^y.  Motions  in  supreme  court;  wliero  to  be  heard. 

770.  Motions  in  Isew  York  city. 

771.  In  absence  of  JudRe.  motion  may  be  transferred  to  another  Judg*. 
77:2.  773,   What  judges  may   make  orders  out  of  court,   without  notice. 
7i4.  Review  of  order  made  by  a  Judge  of  another  court. 

775.  When  stay  of  proceedings  not  to  exceed  twenty  days. 

770.  Subseuqent  application  for  order  after  denial,  etc.,  of  prior  appllcatkn. 

777.  id. ;  as  tu  application  for  Judgment. 

778.  Penally  for  violating  last  two  sections. 

779.  Costs  of  a  motion;  how  collected. 

S  767.  [Am'd.  1011,  1812. J    Deflnitlon  and  form  of  an  order. 

A  direction  of  a  court  or  judge,  made,  as  prescribed  in  this  act, 
in  au  action  or  special  proceeding,  must  be  in  writing,  unless  othei^ 
wise  specified  in  the  particaiar  case.  Such  a  direction,  unless  it  is 
contained  in  a  judgment,  is  an  order.  In  determining  a  motion,  the 
court  shall  cause  its  determination,  together  with  a  recital  of  the 
papers  read  on  the  motion  on  either  side  to  be  indorsed  on  or  ap- 
pended to  tbe  back  of  the  motion  papers  and  shall  sign  the  same  and 
such  indorsement  and  signature  shall  constitute  the  order  of  the 
court;  but  nothing  herein  contained  shall  prevent  the  court,  upon 
the  application  of  either  party,  from  resettling  such  order  in  the 
form  of  the  written  order  heretofore  in  use.  Upon  such  resettle- 
ment of  the  order,  where  the  right  to  appeal  depends  upon  whether 
or  not  such  order  was  made  in  the  exercise  of  discretion,  or  whether 
or  not  the  decision  upon  which  it  is  based  involves  a  question  of 
law,  such  order  shall  so  state  the  ground  upon  which  it  was  made. 

Co.  Proc,  fi  400.  am'd.      Am'd  by  I*  1911.  ch.  368;  L.  1912,  ch.  OQi  In  effect 
Sept.   1.   1912. 

f    7G8.    rAm*d,   1000,    1811.]      An   nppltcntton    for  an  order 
is  a  motion. 

Such  application  or  motion  must  be  made  to  a  court,  or  to  a 
judge  or  justice  thereof.  When  the  defendants  have  made  de- 
fault in  appearing  in  an  action  or  proceeding,  any  application  or 
motion  therein  may  be  made  to  the  court  or  to  a  jud^e  or  justice 
thereof  out  of  court.  Where  any  of  the  defendants  in  an  action 
or  proceedings  have  appeared,  all  motions  or  applications  there- 
after made  in  such  action,  or  proceedings,  except  a  motion  made 
for  an  extension  of  time  on  two  days'  notice  under  rule  twenty- 
four  of  the  general  rules  of  practice  which  may  be  made  to  a 
judge,  and  except  where  it  is  otherwise  authorized  by  law,  must 
be  made  to  the  court,  unless  such  defendants  consent  to  the  mak- 
ing of  such  motion  nr  application  to  a  judge  or  justice  out  of 
court.  Except  in  the  first  judicial  department  an  order  which 
is  authorized  by  statute  to  be  made  at  chambers  may  be  made 
by  the  court.  Any  proceeding  which  is  required  by  statute  to 
be  instituted  by  petition  may  also  be  instituted  by  an  affidavit 
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setting:  forth  the  matter  which  it  is  required  tliat  the  petition 
shall  contain,  accompanying  a  notice  of  an  application  for  the 
relief  which  would  properly  be  prayed  for  in  the  petition;  and 
in  like  manner  a  proceeding  which  is  required  by  statute  to  be 
instituted  by  affidavit  may  be  instituted  by  petition.  The  party 
making  a  motion  may,  in  the  ootsce  thereof,  specify  one  or  more 
kinds  of  relief  in  the  alternative  or  otherwise,  and  the  adverse 
party  must,  where  at  least  eight  days'  notice  of  the  motion  shall 
oe  given,  at  least  one  day  prior  to  the  time  at  which  the  motion 
is  noticed  to  be  heard,  serve  upon  the  attorney  for  the  moving 
party  copies  of  the  affidavits  and  papers  which  he  expects  to 
read  in  opposition  to  the  motion;  he  may,  at  least  three  days 
prior  to  tbe  time  at  which  the  motion  is  noticed  to  be  beard, 
serve  upon  the  attorney  for  the  moving  party  a  notice,  with  or 
without  affidavits  or  other  papers  in  support  thereof,  specifying 
any  kind  or  kinds  of  relief  in  the  alternative  or  otherwise  to 
.which  he  claims  to  be  entitled  in  the  action  whether  the  relief  so 
asked  for  be  responsive  or  not  to  the  relief  asked  for  by  the 
moving  party.  Upon  the  hearing  of  a  motion  relief  shall  not  be 
denied  to  any  party  because  of  defects  or  insufficiencies  in  the 
moving  papers  which  can  be  cured  upon  the  hearing  or  before 
the  entry  of  the  order  thereon,  but  the  court  or  judge  shall  direct 
that  such  defects  or  insufficiencies  be  cured  or  supplied  forthwith, 
and  shall  proceed  to  hear  and  consider  the  motion,  or  may  direct 
tile  motion  to  stand  over  to  be  heard  at  a  subsequent  time  or 
place.  In  either  case  it  may  award  against  the  party  in  whose 
moving  papers  or  application  such  defect  or  insufficiency  appears, 
costs  in  favor  of  the  adverse  party.  Whenever  a  motion  is  made 
to  set  aside  or  vacate  an  order,  judgment  or  decree  or  any  paper 
filed  or  proceeding  taken,  becanse  of  technical  defects  therein,  or 
because  of  defects  or  insufficiencies  in  the  papers  or  proceedings 
opoQ  which  it  was  made  or  entered  and  such  defects  or  insuffi- 
ciencies can,  without  prejudice  to  intervening  rights,  be  cured  or 
supplied.  It  shall  be  the  duty  of  the  court  to  direct  upon  the 
hearing  of  such  motion,  that  such  defects  or  insufficiencies  in  the 
order,  judgment  or  decree,  or  in  the  papers  or  proceedings,  be 
cured  or  supplied  nunc  pro  tunc,  awarding  against  the  party  In 
whose  order,  judgment  or  decree,  or  in  whose  papers  or  pro- 
ceedings such  defects  or  insufficiencies  appear,  costs  in  favor  of 
the  adverse  party.  The  pleadings  in  an  action  shall  at  all  timefi 
when  a  motion  is  made  therein  be  deemed  to  be  before  the  court 
although  not  specifically  referred  to  in  the  notice  of  motion. 

la,,  i  401,  snbd.  1,  U  1000,  cb.  147;  U  19U,  ch.  763,  In  effect  Sept.  1, 
1911. 

I  T69.  lAm'd,  1879.]  Motions  in  anpreme  eonrti  wr&ero 
to   be  beard. 

A  motion,  upon  notice,  in  an  action  in  the  supreme  court  must 
be  made  within  the  iudicial  district  in  which  the  action  is  triable, 
or  in  a  county  adjoming  that  in  which  it  is  triable;  except  that 
where  It  la  triable  In  the  first  judicial  district,*  the  motion  must 
be  made  In  that  district;  and  a  motion  upon  notice,  cannot  b© 
made  in  that  district  In  an  action  triable  elsewhere.  But  this 
section  does  not  apply  to  a  case  where  it  is  specially  prescribed 


•  The  words,  "  the  motion  must  be  mads  In  that  district,"  omitted  by  error 
\n  engrowlDf. 
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by  law  that  a  motion  may  be  made  in  the  county,   wllere  the 
applicant,  or  other  person  to  be  affected  thereby,  or  the  attor- 
ney, resides. 
Id.,    I   401,   subd.   4,   am'd. 

I  T70.  Motions  in  New  Yorlc  elty. 

In  the  first  judicial  district,  a  motion  which  elsewhere  most  be 
made  in  court,  may  be  made  to  a  jud^^e  out  of  court,  except  for  a 
new  trial  on  the  merits. 

Id.,  labd.  2. 

I  771.  In  absence  of  |ads«»  motion  may  be  tranaf«m4 
to  anotber  Jndve. 

Where  notice  of  a  motion  is  gi^en,  or  an  order  to  show^  cause 
is  returnable,  before  a  judge,  out  of  court,  who,  at  the  time  fixed 
for  the  motion,  is  or  will  be  absent,  or  unable,  for  any  other 
cause,  to  hear  it,  the  motion  may  be  transferred,  by  his  order, 
made  before  or  at  that  time,  or  by  the  written  stipulation  of  the 
attorneys  for  the  parties,  to  another  judge,  before  whom  it  might 
haTe  been  originally  made. 

Co.   Proc,   i  404,  am'd.     See  I  26,  ante. 

I  772.  [Am*d,  1895.1  Wbat  Jadffes  may  make  orden  oat 
of  conrty  -vritbout  notice. 

Where  an  order,  in  an  action,  may  be  made  by  a  judge  of  the 
court,  out  of  court,  and  without  notice,  and  the  particular  Judge 
is  not  specially  designated  by  law,  it  may  be  made  by  any  judge. 
of  the  court,  in  any  part  of  the  State;  or,  except  to  stay  proceed- 
ings after  verdict,  report,  or  decision,  by  a  justice  of  the  supreme 
court,  or  by  the  county  judge  of  the  county  where  the  action  is 
triable,  or  in  which  the  attorney  for  the  applicant  resides.  Where 
such  an  order  grants  a  provisional  remedy,  it  can  be  vacated  only 
in  the  mode  specially  prescribed  by  law^;  in  any  other  case,  it 
may  be  vacated  or  modified,  without  notice,  by  the  judge  who 
made  it,  or,  upon  notice,  by  him,  or  by  the  court. 

Id.,  I  401,  sabd.  3;  aod  id.,  S  324,  coneolidated  and  am*d.  See  ante.  I  241: 
L.    1895,    cb..  046. 

t  778.  Tbe  same. 

The  limitation,  contained  in  the  last  section,  of  the  county 
judges  who  may  make  an  order,  does  not  apply  to  a  case  where 
It  is  prescribed  in  this  act,  in  general  words,  that  a  particular 
order  may  be  made  by  a  county  judge,  or  by  any  county  judge. 

I  774.  [Am'd,  1877.]  Review  of  order,  made  by  a  |vd«e 
of  anotber  conrt. 

An  action,  made  by  a  judge  of  a  court,  other  than  the  court  io 
which  the  action  is  pending,  may  be  reviewed  in  the  same  man- 
ner, as  if  it  was  made  by  a  judge  of  the  court,  in  which  the  action 
is  pending. 

Co.  Proc.,  I  403,  last  clause,  am*d.     See  (  327,  ante, 
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f   7T6.   (Am'd,    1877.]      'Whem    stay   of   proeeedlnffs    not    to 
exceed  twenty  days. 

An  order  to  stay  proceeding  In  an  action,  for  a  longer  time 
than  twenty  days,  shall  not  be  made  by  a  judge»  out  of  court, 
except  to  stay  proceedings  under  an  order  or  judgment  appealed 
from,  or  where  it  is  made  upon  notice  of  the  ai>plication.  to  the 
mdverse  party,  or  in  cases  where  special  provision  is  otherwise 
made  by  law. 

Id.,   f  401.  Bubd.  6.     See  Rale  87. 

{  778.  SBbaeqvent  applteation  for  order  after  denial^ 
ete^  of  prior  appUeatloiu 

If  an  application  for  an  order,  made  to  a  judge  of  the  conrt, 
or  to  a  county  judge,  is  wholly  or  partly  refused,  or  granted 
conditionally,  or  on  terms;  a  subsequent  application,  in  reference 
to  the  same  matter,  and  in  the  same  stage  of  the  proceedings, 
shall  be  made  only  to  the  same  judge,  or  to  the  court.  If  it  is 
made  to  another  judge,  out  of  court,  an  order  granted  there- 
upon must  be  vacated  by  the  judge  who  made  it;  or,  if  he  is 
absent,  or  otherwise  unable  to  hear  the  application,  by  any  judge 
of  the  court,  upon  proof,  by  affidavit,  of  the  facts. 

2  B.  S.  281.  i  27  (2  Edm.  2d7>;  and  id.  173.  if  32,  33  and  84  (2  Bdm. 
179). 

I   777.  Id.  I  mm  to  applieatton  for  lediratent. 

Where  an  application  Is  made  to  the'  court  for  judgment,  it 
cannot  be  withdrawn,  without  the  express  permission  of  the 
Goort;  and  a  subsequent  application  for  judgment  shall  not  be 
made,  at  a  term  held  by  another  judge,  except  where  the  first 
application  is  so  withdrawn:  or  where  the  directions,  given  there- 
upon, require  an  act  to  be  done,  before  judgment  can  be  ren- 
dered; or  where  the  fact  of  the  former  application  is  stated,  and 
the  proceedings  thereupon,  and  subsequent  thereto,  are  fully  set 
forth,  in  the  papers  upon  which  the  application  is  made. 

1  778.  Penalty  for  violating  last  t^ro  ftecttona. 

A  person  making  an  application,  forbidden  by  the  last  two 
sections,  with  knowledge  of  the  previous  application,  shall  be 
punished  by  the  court,  for  a  contempt. 

2  B.    S.   281,   S  28. 

I  77I».  (Am'd,  1879,  1882  and  1884.1  Co«ts  of  a  mottont 
Jbo'W  eollected. 

Where  costs  of  a  motion,  or  any  other  sum  of  money,  directed 
by  an  order  to  be  paid,  are  not  paid  within  the  time  fixed  for 
that  purpose  by  the  order,  or  if.  no  time  is  so  fixed  within  ten 
days  after  the  service  of  a  copy  of  the  order,  an  execution  against 
the  personal  property  only  of  the  party  required  to  pay  the  same, 
may  be  issued  by  any  party  or  person  to  whom  the  said  costs 
or  sum  of  money  is  made  payable  by  said  order,  or  in  case  per- 
mission of  the  court  shall  be  first  obtained  by  any  party  or  per- 
son having  an  interest  in  compelling  payment  thereof,  which 
execution  shall  be  in  the  same  form,  as  nearly  as  may  be,  as 
an  execution  upon  a  judgment,  omitting  the  recitals  and  directions 
relating  to  real  property;  and  a,)l  proceedings  on  the  part  of  the 
party  required  to  pay  the  same,  except  to  review  or  vacate  the 
order,   are  stayed  without  further  direction  of  the  court,  until 
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the  payment  thereof.  But  the  adverse  party  may.  at  bin  electkm, 
waire  the  stay  of  proceedings.  Where  toe  order  directs  thtt 
the  costs  of  a  motion  abide  the  event  of  the  action,  or  where 
costs  of  a  motion,  awarded  by  an  order,  have  not  been  collected 
when  final  judgment  is  entered,  they  may  be  taxed  as  part  of 
the  costs  of  the  action  or  set  off  against  costs  awarded  to  the 
adverse  party,  as  the  case  requires.  But  nothing  herein  con- 
tained shall  be  so  construed  as  to  relieve  a  party  or  perwia 
from  punishment  as  for  contempt  of  court  for  disobedience  to 
an  order  in  any  case  when  the  remedy  of  enforcement  by  such 
proceedings  now  exist. 

8««  Code  of  Proc.,  as  amM  in  1876;  L.  1884.  cb.  181;  8  8338,  post. 
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KiscellaneoTis  practice  re^atioiuu 

Aitiel*  1.  General  regoUtiODi  rctpectlng  time. 

5.  Prefened  end  defeiT«l  cansM. 
8.  Berrlce  of  puen. 

4a  Dljco?erj  ok  oooke  end  pepere. 

6.  General  regolatlone  reapectmg  bonda  and  ondertaklngt. 
6.  Otlier  matters. 

articIjB  first. 

General  regulations  respecting  time. 

4re.  700.  Notice  of  motion,  to  be  eight  days. 

7S1.  Bow   time   enlarged,  before  Ita   expiration. 

T8I.  Oopy  of  afBdarlt  muat  be  served. 

788.  Belief,  after  time  baa  expired. 

T84.  When  time  cannot  be  extended. 

T86.  Qnallflcatlon  of  last  section. 

W6.  Orders  in  certain  actions;  botr  published. 

TB7.  Time  fbr  pobllcatlon  of  notice;  bow  competed. 

T88.  [Bepealed.) 

S  ^BO.  notice  of  motion,  to  be  etgrht  days. 

Where  meeial  proYiaion  is  not  otherwise  made  by  law,  or  hj 
the  general  rules  of  practice,  if  notice  of  a  motion,  or  of  any 
•tker  luroceedlng  in  an  action,  before  a  court  or  a  judge,  is 
ikeceasary»  it  must,  if  personally  served,  be  served  at  least 
eight  days  before  tne  time  appointed  for  the  hearing;  unless  the 
court  or  a  judge  thereof^  or  a  county  judge  of  the  county  where 
the  action  is  triable  or  m  which  the  attorney  for  the  applicant 
resides,  upon  an  affidavit  showing  grounds  therefor,  makes  an 
order  to  siaow  cause,  why  the  application  should  not  be  granted; 
^nd.  in  the  order,  directs  that  service  thereof,  less  than  eight 
days  before  it  is  returnable,  be  sufficient. 

■••  U  IIM),  cfa.  aia    Sea  also  Bnlee  87,  OT. 

I  781.  Ho-sr  time  enlarged,  before  Its  expiration. 

WJiiue  the  time,  within  which  a  proceeding  in  an  action,  after 
its  commencement,  must  be  taken,  has  begun  to  run,  and  has 
Hot  expired.  It  may  be  enlarged,  upon  an  affidavit  showing 
grounds  therefbr,  by  the  court,  or  by  a  judge  authorised  to 
faake  an  order  in  the  action. 

Co.  Proc.,  part  of  |  40S,  am'd. 

I  789.  CopT  of  ndldavit  must  be  served. 

In  a  case  specified  in  the  last  two  sections,  the  affidavit,  upon 
which  the  oroer  was  granted,  or  a  9opy  thereof,  must  be  served 
with  a  copy  of  the  order;  othelrwise,  the  order  may  be  disregarded. 
Id. 

S  788.  Relief,  after  time  bas  expired. 

After  the  expiration  of  the  time,  within  which  a  pleading  must 
be  made,  or  any  other  proceeding  in  an  action,  after  its  com- 
mencement, must  be  taken,  the  court,  upon  good  cause  shown, 
may,  in  its  discretion,  and  upon  such  terms  as  justice  requires, 
relieve  the  party  from  the  consequences  of  an  omission  to  do 
the  act,  and  allow  it  to  be  done;  except  as  otherwise  specially 
prescribed  by  law. 

SolMatiite  for  part  of  Go.  Proc.,  |  174. 
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I  T84.  'Wken  tinte   eaniaot  be  exteniled. 

A  court,  or  a  judge,  is  not  authorised  to  extend  the  time, 
fixed  by  law,  witnin  which  to  commence  an  action;  or  to  take 
an  appeal;  or  to  apply  to  continue  an  action,  where  a  party 
thereto  has  died,  or  has  incurred  a  disability;  or  the  time  fixed 
by  the  court,  within  which  a  supplemental  complaint  must  be 
made,  in  order  to  continue  an  action;  or  an  action  is  to  abate, 
unless  it  is  continued  by  the  proper  parties.  A  court,  or  a  jadge, 
cannot  allow  either  of  those  acts  to  be  done,  after  the  expiration 
of  the  time  fixed  by  law,  or  by  the  order,  as  the  case  may  be^ 
for  doing  it;  except  in  a  case  specified  in  the  next  section. 
See  Go.   Proc.,   i  405. 

i   786.   [Am'd,   1877.]      C^aaliflcation  of  laat   aectloiu 

Where  a  party  entitled  to  appeal  from  a  judgment  or  order, 
or  to  move  to  set  aside  a  final  judgment  for  error  in  fact,  dies 
either  before  or  after  this  chapter  takes  effect,  and  before  the 
expiration  of  the  time  within  wnich  the  appeal  may  be  taken,  or 
the  motion  made,  the  court  may  allow  the  appeal  to  be  taken,  or 
the  motion  to  be  made,  by  the  heir,  devisee,  or  personal  repre- 
sentative of  the  decedent,  at  any  time  within  four  months  after 
his  death. 


(  780.  Orders  in  certatn  aetfonsi  Itaipr  pablislted. 

Where  an  action  is  brought  for  the  collective  benefit  of  the 
creditors  of  a  person,  or  of  an  estate,  or  for  the  benefit  of  a 
person  or  persons,  other  than  the  plaintiff,  who  will  come  In  and 
contribute  to  the  expense  of  the  action,  notice  of  a  directioo 
of  the  couit,  contained  in  a  judgment  or  order,  requiring'  the 
creditors,  or  other  person  or  persons  to  exhibit  their  demands^ 
or  otherwise  to  come  in,  must  be  published,  once  in  each  i^reek, 
for  at  least  three  successive  weeks,  and  as  much  longer  as  the 
court  directs,  in  the  newspaper,  published  at  Albany,  in  wliick 
legal  notices  are  required  to  be  published,  and  in  a  newspaper, 
published  in  the  county  where  the  act  is  required  to  be  done^ 

2  R.  8.  16S,  S  106  (2  Bdm.  IM). 

I  T8T.  Time  for  publication  of  notice  |  bow  covtpvteA. 

The  period  of  publication  of  a  legal  notice,  in  an  action  or 
special  proceeding,  brought  in  a  court,  either  of  record  or  not 
of  record,  or  before  a  judge  of  such  a  court,  must  be  computed, 
so  as  to  exclude  the  first  day  of  publication,  and  include  the 
day,  on  which  the  act  or  event,  of  which  notice  is  given,  is  to 
happen,  or  which  completes  the  fuU  period  of  publication. 
Oe.  Pzoc..  B  426. 

I  V88.  [Repealed,  1892,  ch.  677.] 

178 


e.  8,  i.  6,  a.  2     PREFT)  AND  DEFERRED  CAUSES.         §§  789-91 

AKTICliB  SBOOITD. 

Prtfemd  and  dtfmrtd  oauMt. 

tac  m.  Prafevenet  qt  Mrtaln  ftctJons  by  Um  ptopl 
T80.  Id.;  of  crUnlBAl  actions. 
T91.  14.;  unoBg  diil  actioiw. 
Tltt.  Id.;  in  mandiinnw  or  i>rolilb4tln, 
798.  Wlieo  an  order  Is  noceitary. 
704-«.  [Bepesled.] 

I  7881.  Preference  of  eertmin  aetlons  by  tke  yeoyle* 

A  trial,  motion,  appeal,  or  hearing,  in  an  action  by  the  people 
CO  recover  money,  funds,  credits,  or  other  property,  held  or  owned 
by  the  State,  or  held  or  owned,  officially  or  otherwise,  for,  or 
in  behalf  of,  a  public  or  goTernmentai  interest,  by  a  municipal 
or  other  public  corporation,  or  by  a  board,  officer,  custodian, 
agency  or  agent  of  tne  State,  or  of  a  city,  county,  town,  village, 
or  other  division,  subdivision,  department,  or  portion  of  tne 
State,  which  the  defendant  has,  without  right,  obtained,  re- 
ceived,  converted,  or  disposed  of;  or  to  recover  damages,  or  other 
compensation,  for  so  obtaining,  receiving,  paying,  converting,  or 
disposing  of  the  same;  or  the  aiding  or  abetting  tnereot;  is 
entitled,  on  the  application  of  the  attorney-general,  to  a  prefer* 
ence  over  any  other  business,  at  a  term  or  sitting  of  any  court 
/f  the  fitate,  irrespective  of  its  place  upon  the  calendar. 

1*.   1836.  cb.  4e,  I  8. 

S  T80.  ULf  of  eriailBAl  aettoits. 

A  criminal  action,  including  an  appeal  or  other  proceeding  in 
ft  criminal  cause,  is  entitled,  under  the  direction  of  the  court, 
to  preference  in  tne  trial  or  hearing  thereof,  over  all  civil  actions 
ftDd  special  proceedings,  except  as  prescribed  in  the  last  sectioa. 

8m  post,  H  UMl,  1774. 

f  T91.  [Ajn'd,  1877,  1878,  1882,  1887,  1888,  1889,  1900,  180S, 
1808.]     Id.  I  amonff  civil  aetlons. 

Civi*  causes  are  entitled  to  preference  among  themselves,  in 
the  trial  or  hearing  thereof,  in  tne  following  order,  next  after  the 
canses  specified  in  the  last  section  but  one: 

1.  rAm'd,  1878,  1888,  1900.1  An  act:on  or  special  proceeding 
brought  by  or  against  the  people  of  the  state,  or  brought  by  the 
people  of  the  state  on  the  relation  of  a  party,  or  brought  by  or 
against  any  state  officer  or  board  of  state  officers  as  such:  where 
the  attorney  of  the  said  people,  state  officer  or  board  of  state  offi- 
cers or  attorney  for  the  plaintiffs  in  such  action  or  special  proceed- 
li>^  has  given  notice,  at  the  time  of  the  service  of  the  notice  of 
trial  or  argument,  of  the  particular  day  in  the  term  at  which  he 
will  move  it.  If  the  action  or  special  proceeding  is  not  moved  by 
Sdid  attorney  for  trial  or  argument  on  that  day,  or  as  soon  there- 
after In  the  same  term  as  the  court  can  hear  it,  the  other 
party  may  then  move  the  trial  or  argument;  otherwise  it  shall 
not  be  moved  out  of  its  order  at  that  term  except  by  the  special 
order  of  the  court. 

U  1888.  ch.  136;  L.  1906,  cb.   61.    In  effect  Sept.  1,  1906. 

2.  [Am'd,  1883,  1888.1  An  action  or  special  proceeding  Hi 
which  The  City  of  New  Yorlc,  or  a  board  of  officers,  exercising 
powers  conferred  by  a  statute  for  the  protection  of  public  health 
or  public  or  private  property,  or  for  the  prevention  or  punish- 
ment of  violations  of  a  statute  relating  to  either  of  those  subjects, 
or  the  commissioners  of  pilots  in  The  City  of  New  York,  are  par- 
ties; where  a  notice,  similar  to  the  notice  prescribed  in  the  last 
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subdiyision,  has  been  served  by  tbeir  attorney,  at  the  time  ol 
service  of  the  notice  of  trial  or  argument.    The  provisions  of  th( 
last  subdivision,  relatinir  to  moying  the  trial  or  argument,  apply 
to  a  cause  within  this  subdivision. 
U   1886,  ch.   180.    In  effect  Sept.   1,  1898. 

3.  In  the  court  of  appeals  or  the  supreme  court,  an  appeal 
taken  by  either  party,  in  an  action  or  special  proceedlnic  other 
than  as  specified  in  subdivision  first  of  this  section,  where  the 
people  of  the  State,  or  a  board  of  State  oAcers.  are  soto  par- 
ties, or  a  State  officer  is  sole  party,  plaintiff  or  dexendant. 

3a.  [Addedf  1880«]  Iq  the  court  of  appeals  or  the  aunreme 
court,  an  appeal  taken  by  either  Darty  in  an  action  or  special  pro- 
ceeding from  a  judgment  or  order  declaring  a  legislative  enact- 
ment unconstitutional,  is  entitled  on  motion  of  the  appellant,  to  a 
preference  over  any  business  irrespective  of  its  place  upon  the 
calendar,  except  as  to  preferences  provided  for  in  sections  seven 
hundred  eighty-nine,  seven  hundred  ninety  and  the  preceding 
subdivisions  of  this  section. 

U  1600,  oil,  689.    IneffootSept,  1,  IMS. 

4.  In  the  court  of  appeals,  an  action,  a  party  to  which  has 
died,  pending  the  action,  where  the  pendency  of  the  action  pre- 
venta  a  final  settlement  of  the  estate  of  the  deceased  party. 

6.  [Am»d,  1895,  1889,  1900,  1906.]  In  any  court,  an  action 
or  special  proceeding  in  which  an  executor  or  an  administrator,  or 
testamentary  trustee,  or  an  infant,  or  a  trustee  of  a  fund  for  the 
support  and  maintenance  of  an  infant,  or  a  receiver  appointed 
by  the  court,  or  by  the  comptroller  of  the  currency  of  the  United 
States,  or  a  trustee  in  bankruptcy,  or  a  general  assignee  for  the 
benefit  of  creditors,  or  the  committee  of  a  lunatic  or  an  idiot,  or 
a  creditor  of  a  deceased  insolvent  debtor  suing  for  the  ben^t 
of  himself  and  other  creditors  interested  in  the  estate  or  prop- 
erty of  such  deceased  debtor  where  a  right  of  action  la  given  bf 
express  provision  of  law,  ia  the  sole  plaintiff  or  sole  defendant; 
an  action  or  special  proceeding  for  the  construction  of,  or  an 
adjudication  upon  or  to  determine  the  validity  of  the  probate  of 
a  will,  in  which  the  administrator,  with  the  will  annexed,  or  the 
executor  of  the  will  is  joined,  as  plaintiff  or  defendant,  witb  one 
or  more  other  parties,  and  an  appeal  from  the  judgments  or 
decision  in  any  of  the  foregoing  actions  or  proceedings  and  in 
the  court  of  appeals  or  the  supreme  court,  an  appeal  from  the 
decree  or  decision  of  a  surrogate's  court,  determining  a  will  to 
be  valid  and  admitting  It  to  probate,  or  determining  an  instru- 
ment offered  for  probate  as  a  will  to  be  invnlid  or  not  entitled 
to  probate  as  sucn,  or  granting  general  letters  of  administration 
or  directing  the  distribution  of  a  fund  or  payment  of  money  by 
an  executor  or  an  administrator  in  pursuance  of  an  order  or  de- 
cree made  on  an  intermediate,  final  or  judicial  accounting  or 
otherwise  by  an  administrator  or  an  executor, 

U  1800,  cb.  580;  L.  1000,  cb.  144;  L.  lOOe,  cb.  6.    Is  effect  tkPt  1.  IMS. 

6.  [Aaa'fl,  18911.]  An  action  for  dower  where  the  plaintiff 
aukea  proof  by  affldavit,  to  the  satisfaction  of  the  GOWt»  or  a 
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iudgB  thereof,  tlut  she  has  no  rafflcient  means  of  aapport  aside 
from  the  estate  in  controveray,  an  action  for  the  partition  of  real 
property. 

7.  [Am*d,  1883.]  An  action  against  a  cornoration  or  joint^stock 
association,  issuing  bank  notes  or  any  kino  of  paper  credits,  to 
circulate  as  money;  or  by  or  ai^ainst  a  receiver  of  such  a  corpora- 
tion  or  association;  an  action  in  which  a  county  or  town  is  sole 
plaintiff  or  defendant. 

&  [ABft*d,  1879.]  An  action  against  a  corpora  tion,  founded  upon 
a  note  or  other  eyidence  of  debt  for  the  absolute  payment  of 
money.  An  action  upon  an  undertaking  given  upon  an  appeal  to 
the  court  of  appeals  or  to  stay  the  execution  on  an  appeal  to  the 
court  of  appeals. 

9.  [Am*4,  188T.]  In  an  action  against  a  sheriff,  in  his  official 
capacity,  or  an  action  by  a  sheriff  or  late  sheriff,  to  recover  for 
a  breach  of  the  obligation  of  a  bond  or  bonds,  or  an  instrupient 
or  instrnments  of  indemnity,  or  an  undertaking  or  undertakings 
given  to  him  in  bis  official  capacity. 

10.  A  cause  entitled  to  preference,  by  the  general  rules  of  prac- 
tice, or  by  the  special  order  of  the  court,  in  the  particular  case. 

11.  [Added,  1898.]    In  any  court  an  action  for  libel  or  slander. 
uisHita.  iM.  iB«ffwt8spi.i.isn. 

13.  t Added,  I8e#.]  In  the  court  of  appeals,  all  sppeals  from 
judgments  of  affirmance  rendered  by  tiie  aDpeliate  division  of  the 
supreme  court  in  cases  enumerated  in  sttbalvision  t^o  of  section 
one  hundred  and  ninety-one  of  this  act,  where  the  decision  of 
the  appellate  division  has  been  unanimous  and  an  appeal  has 
been  taken  or  aUowed  as  in  said  subdivision  of  said  section 
provided. 

h.  mt,  ok. ».  la  «ffM(  8t»(.  1,  vm. 

IS.  fAddcd,  1002.]     An  action  for  absolute  divorce  In  whlc^ 
an  order  has  been  made  granting  temporary  alimony. 
L.  1903.  cb.8B7.    In  effect    Sept.  1,  1003. 

Where  an  issue  of  law  and  an  issue  of  fact,  or  two  or  more 
other  questions  of  different  natures,  come  before  the  same  term 
of  the  court  for  trial  or  hearing,  the  preference  given  by  this 
section  affects  only  the  order  in  which  the  issues  or  questions 
of  the  same  nature  are  to  be  disposed  of. 

S  79S.  [Am'd,  1096.]    Id.|  te  asaadaaMis  or  proklbltiom. 

Where  a  writ  of  mandamus  or  of  prohibition  has  been  issued 
from  the  appellate  division  of  the  supreme  court,  to  a  speeiai 
term,  or  a  judge  of  the  same  court,  the  cause  may,  in  the  discre- 
tion  of  the  court,  or,  where  an  appeal  is  taken  therein  to  the 
court  of  appeals,  in  the  discretion  of  that  court,  be  preferred  over 
any  of  the  causes  specified  in  the  last  section. 

L.  ISH^  eb.  Stff . 

1^798.  [Am'd,  189S,  1890,  1900,  1904,  191S.]  l^bere  aa 
order  la  neeeasary. 

Where  the  right  to  a  preference  depends  upon  facts  which  do 
not  appear  in  the  pleadings  or  other  i)aper8  upon  which  the  cause 
is  to  be  tried  or  heard,  the  party  desiring  a  preference  must  pro- 
cure an  order  therefor  from  the  court,  or  a  judge  thereof,  upon 
notice  to  the  adverse  party.  A  copy  of  the  order  must  be  served 
with  or  before  the  notice  of  trial  or  argument.   Such  an  order  is  not 
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appealable,  but  it  may  be  vacated  by  the  jadge  or  judges  holding 
the  term  at  which  the  preferred  cause  is  noticed  for  trial  or  hear- 
ing, or  by  such  other  lustice,  or  at  such  other  term  of  court,  or 
at  such  other  time  as  snail  be  prescribed  by  the  general  or  special 
rules  of  practice.  But  a  preliminary  order  is  not  requisite  in  a 
case  embraced  within  subaivision  first  or  second  of  the  last  sec- 
tion but  one,  and  the  order  in  a  case  embraced  within  subdivision 
six  thereof  may  be  made  ex  parte,  and  is  conclusive.  Where  do 
order  is  required,  a  claim  for  preference,  specifying  the  provision 
of  law  under  which  the  claim  is  made,  may  be  inserted  in  the 
note  of  issue  to  be  filed  with  the  clerk,  and  it  shall  then  be  the 
duty  of  such  clerk  to  place  such  cause  in  its  proper  place  amoi^; 
the  preferred  causes  at  the  head  of  the  calendar;  except  that  in 
the  counties  of  New  York,  Bronx,  Kings,  Queens  and  £2rie,  and 
the  seventh  judicial  district,  no  action  or  special  proceeding  shall 
be  placed  as  a  preferred  cause  upon  the  calendar  of  any  circuit 
court  or  trial  term  or  special  term  of  any  court  as  herein  pro- 
vided, but  the  party  desiring  a  preference  of  any  cause  imaQ 
serve  upon  the  opposite  party,  with  his  notice  of  trial,  a  notice 
that  an  application  will  be  made  to  the  court  at  the  opening 
thereof,  or  to  such  justice  or  other  term  of  court  or  at  such  other 
time  as  shall  be  prescribed  by  the  general  or  special  rales  of 
practice,  for  leave  to  move  the  same  as  a  preferred  cause,  and  if 
the  right  to  a  preference  depends  upon  facts  which  do  not  ap- 
pear in  the  pleadings  or  other  papers,  upon  which  the  case  is  to  be 
tried  the  notice  must  be  accompanied  by  an  afiidavit  showing 
such  facts.  In  said  counties  of  New  York,  Bronx,  Kings,  Queens 
and  Erie  and  in  the  seventh  judicial  district,  the  application  for 
a  preference  shall  be  made  at  the  opening  of  the  court,  or  to  such 
justices  or  other  term  of  court,  or  at  such  other  time  as  shall 
be  prescribed  by  the  general  or  special  rules  of  practice,  and  if  it 
shall  appear  that  the  cause  is  entitled  to  a  preference  and  is  in- 
tended to  be  moved  for  trial  at  or  for  the  term  for  which  the  ap- 
plication is  made,  the  court  or  justice  must  designate  a  day  cer- 
tain, during  that  term,  on  which  day  the  said  cause  shall  then  be 
heard;  if  there  be  two  or  more  causes  so  designated  for  trial  for 
the  same  day,  the  said  causes  shall  be  heard  in  the  order  of  their 
date  of  issue. 

Am'd  by  L.   1805.  ch.  410;   L.   1896,  ch.   140;  L.   1900,  ch.  172;  L.  19H 
ch.   173;   L.   1915,  ch.   63a.   in  effect  May  14,   1915. 

I  704.  [Repealed  Jan.  1,  1896;  L.  1805,  ch.  946.] 

S  795.  [Repealed  Jan.  1,  1896;  U  1895»  ch.  946.] 
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A&TICLB   THIRD. 

Service  of  papers. 

8ec.   T96.   Paper  may  be   eeryed   persoDally. 
787.  Other   modes    of    serylce. 

798.  Doable  time  when  nerved  tbrou^  the  post-office. 
T09.  When   paper  to  be  served  ou  aitorury;    wbe;i   Kerrlce  not  required. 
8(M>.  When  aervice  may  be  made  on  cleru,    for  uou-resideux. 

801.  Service    through    branch    post-office   iu    New    York   city.  , 
801-A.  Service    in    certain    actions    when    name    of    deceased    peraon    is 

stated  as  defendant. 

802.  This  article  not  applicable  to  service  of  smnmons  or  certain  other 


I  T9e.  [Am'd,  1888.]  Paper  vkaty  be  ■er^ed  personallr* 
A  notice  or  other  paper  in  an  action  may  be  served  on  n  party 
or  an  attorney,  either  by  delivering  it  to  him  personally,  or  in 
the  manner  prescribed  in  the  next  section.  AH  papers  so  served 
or  required  to  be  filed  in  an  action,  shall  be  plainly  and  Iegibl> 
written  or  printed  in  black  ink  upon  durable  paper  of  good 
material,  and,  if  imprinted  by  type-writer,  such  paper  shall  be 
of  linen  qimliiy,  equal  iu  weight  to  sixteen  pounds  to  the  double 
cap  ream,  of  seventeen  by  twenty-ei^ht  inches  in  size,  and  ser- 
vice OA  filing  of  papers  printed  or  written  upon  such  paper  with 
aach  ink  shall  be  deemed  a  compliance  with  the  terms  of  this 
section.  The  transcribed  minutes  of  a  stenographer,  taken  in 
jiuy  cl  'il  or  criminal  action,  or  in  any  hearing  or  special  pro- 
cerdiui;,  civil  or  criminal,  shall  be  written  or  type-written  on 
paper  of  the  size  hereinafter  specified;  and  all  cases,  briefs,  points 
or  other  papers  required  or  used  on  an  appeal  from  any  judg- 
ment, determination  or  order  of  any  court  or  board  shall  bft 
printed  (when  r)?quired  to  be  printed  by  the  rules  of  any  court) 
on  paper  of  a  uniform  size,  as  follows:  The  paper  must  be  ten 
and  one-half  inches  by  eight  inches,  and  bound  on  the  edge  of 
the  greatest  length. 

0».  Pfloc.,  I  406.  am'd;  U  1888,  eh.  4iM).   Ile#  Bok*   18. 

f  79T.  [Am'd,  1897.]    Oth«r  modes  of  nervlee, 

>V  here  the  service  is  not  personal,  it  may  be  mode  as  follow*: 

1.  Upon  a  party  or  an  attorney,  through  the  post-office,  by  de- 
positing the  paper,  properly  inclosed  in  a  post-paid  wrapper,  in  the 
post-office  or  in  any  post-office  box  regularly  maintained  by  the 
government  of  the  United  States  and  under  the  care  of  the  post- 
ottice  of  the  party,  or  the  attorney  serving  it,  directed  to  the  person 
to  be  served  at  the  address,  within  the  state,  designated  by  him 
for  that  purpose,  upon  the  preceding  papers  in  the  action;  or, 
where  he  has  not  made  such  a  designation,  at  his  place  of  resi- 
dence, or  the  place  where  he  keeps  an  office,  according  to  the  beat 
information  which  can  conveniently  be  obtained  concerning  the 
same. 

2.  Upon  an  attorney,  during  his  absence  from  his  ofllce,  by  leav- 
ing the  paper  with  his  partner  or  clerk  therein,  or  with  a  person 
havinir  charge  thereof. 

3.  Upon  an  attorney,  if  there  is  no  person  in  charge  of  his  office, 
and  the  service  is  made  between  six  o'clock  in  the  morning  and 
nine  o*clock  in  the  evening,  either  by  leaving  it,  in*  a  conspicuous 
place  in  liis  office,  or  by  depositing  it,  inclosed  in  a  sealed  wrapper, 
directed  to  him  in  his  office  letter-box;  or,  if  the  office  is  not  open, 
ao  &■  to  admit  of  leaving  the  paper  therein,  and  there  is  no  office 
letter-box,  by  leaving  it  at  his  residence,  within  the  state,  with  a 
pecvon  of  avitaMe  age  and  diacration. 
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4.  Upon  a  party,  by  leaving  the  paper  at  hid  residence  withia 
tiie  state,  between  six  o'clock  in  the  morning  and  nine  o'clock  in 
the  evening,  witli  a  person  of  suitable  age  and  discretion. 

SiibMitnte  for  Co.    Proc.,   ||   409,   410,   411;   L.    1897,   ch.   40.      In 
8epL  1,  1897. 


I   708     [Am'd,     lfM>9,     1010.]       Time    added    wheA     ««r^ed 
tlirowli  the  powt-ofllce. 

Where  it  is  prescribed  in  this  act,  or  in  the  general  rules  of 
|^*actice,  that  a  notice  must  be  given,  or  a  paper  must  be  served. 
within  a  specified  time,  before  an  act  is  to  be  done;  or  that  the 
adverse  party  has  a  specified  time,  after  notice  or  servioe. 
wJthin  which  to  do  an  act;  if  service  is  made  through  the  post- 
offlce,  three  days  shall  be  added  to  the  time  specified  except 
that  service  of  notice  of  trial  may  be  made,  through  tho  post- 
offlce.  not  less  than  sixteen  days  before  the  day  of  trial,  Includ- 
ing day  of  service. 

Go.  Proc.,  8  412.  am'd.    Am'd  by  L.  1909,  ch.  423:  L.  1910,  cb.  577.    b 
•ffect  Sept.  U  1910. 

i  700.  'When  paper  to  be  served  on  attorney |  ^w^^^m 
service  not  required.  ^ 

Where  a  party  has  nj)ppared,  a  notice  or  other  paper,  required 
to  be  served  in  an  action,  must  be  served  upon. his  attorney.  If 
a  defendant  has  not  appeared,  service  of  a  notice  or  other 
paper,  in  the  ordinary  proceedings  in  the  action,  need  not  be 
made  upon  him,  nnlcss  he  is  actually  confined  in  jail,  for  want 
Of  bail. 

Id.,   II  414  and  417,  consoIUIatod. 

I  800.  ^When  service  may  be  made  on  elerk,  for  non- 
resident. 

Where  a  party  to  an  action,  who  has  appeared  in  person. 
resides  without  tho  State,  or  his  residence  cannot,  with  reason- 
able diligence,  be  ascertained,  and  he  has  not  designated  an 
address,  within  the  State,  upon  the  preeeding  papers,  service  of 
a  paper  upon  him  may  be  iBade,  by  aerving  it  on  tha  clerk. 

Id.,  8  41S. 

I  801.  Service  thronvh  branch  po»t-oillce  In  New-Tork 
city. 

In  the  city  of  New-York,  where  a  paper  is  served,  or  a  return 
ie  made,  through  the  post-offlce,  the  deposit  of  the  package  in 
a  branch  pofit-ofl9ce  has  the  same  effect,  as  a  deposit  in  the 
general  or  principal  post-office  of  that  city. 

ft  801-a.  [Added.  lOOO.]  Service  In  certain  actions  when 
name   of  deceased   person  is   stated   as   defendant. 

In  case  any  action  or  proceeding  shall  be  brought  founded  ib 
whole  or  in  part  upon  any  transaction  growing  out  of  a  bntines^ 
conducted  as  provided  by  subdivision  three  of  section  twentj 
and  section  twenty-one  of  the  partnership  law,  and  the  name  of 
the  deceased  person  is  stated  as  a  defendant,  the  process  and 
papers  therein  may  be  served  on  any  person  or  persons  nsinf 
such  name  with  like  effect  as  thouirh  such  person  or  persons 
had  been  named  as  defendant  by  his  or  their  own  vesfi^ctift 

184 


O.  8,  t.  6,  a.  3  SERVICE  OF  PAPERS.  1 802 

names,  and  with  the  same  effect  as  though  all  such  persons 
"were  served  with  process,  and  the  process  and  all  papers  may 
be  amended  by  substituting  the  name  or  names  of  the  person 
or  persons  using  the  name  of  such  deceased,  and  no  action  or 
proceeding  shall  fail,  abate  or  be  in  any  manner  hindered  by 
the  name  of  such  deceased  being  so  used. 

Added  by  L.  1909.  ch.  65.  DerlTatlon  —  L.  1S80,  ch.  561.  f  6.  See 
nuCe  3  of  ootes  of  Board  of  Statutory  Cooaolidation  at  end  of  code. 

I  HOZ,  [Am*d,  1800.1  Tlila  aFtlcle  not  applicable  to 
js«rvlce  of  •nmmona,  or  certain  other  proeeaa. 

This  article  except  the  last  section  does  not  apply  to  the  ser- 
vice of  a  summons,  or  othep  process;  or  of  a  paper  to  bring  a 
party  into  contempt;  or  to  a  case  where  the  mode  of  service  Is 
specially  prescribed  by  law. 

Id.,  f  418  and  part  of  Id.,  |  408.  Ain'd  by  L.  1909,  ch.  66,  |  8.  Sea 
Qote  40  of  aotea.  of  Board  of  Statutory  GoneoUdatlcii  at  cod  of  code, 

1» 


^t. 


11803-07  DISCOVERY  OF  BOOKS,  ETC.         c.8,t.6,a.4 

ARTICLB   FOURTH. 

(See  43   IIqd.   03.) 

Discovery  of  books  and  papers. 

Sec,  803.  Court   may   direct   discovery   of    books,    etc. 

804.  Rules  to  prescribe  the  canes,   otc. 

fS5*  P«'*'*on  for  dlscoverj.   and  order  thereupon. 

806.  Order,   when   and   by  whom  vatated. 

807.  rroceedlngs   upon   tbe   return   of  ttae  ordor. 

808.  Penalty  for  disobedience. 

809.  Bffect   of   papers,    etc.,    produced. 

I  808.  [Am'd,  1009,  1018.]  Tlie  eomrt  mar  dtrcet  diaeoTcry 
of  booluif  et  cetera* 

A  court  of  record,  other  than  a  justices*  court  in  a  city,  hu 
power  to  compel  a  party  to  an  action  pending  tlierein,  to  produce 
and  discover,  or  to  give  to  the  other  party,  an  inspeclion  and 
copy,  or  permission  to  take  a  copy  or  photograph  of  a  book,  docu- 
nient,  or  other  paper,  or  to  make  discovery  of  any  article  or 
property,  in  his  possession  or  under  his  control,  relating  to  the 
merits  of  the  action,  or  of  the  defense  therein. 

'    2  R.  S.  109,  I  21.  consolidntprl  with  Co.   Troc.,  f  388.     Am'd  by  L.  1909. 
ch.  173;  L.  1913,  ch.  86.     In  effect  Sept.  1.  1913.  j  ^  ^     . 

I  804.  Rule*   to  preacrlbe  the  >Dasea»  ete« 

The  general  rules  of  practice  must  prescribe  the  cases  in  whkh 
a  discovery  or  inspection  may  be  so  compelled,  and  the  pro- 
ceedings for  that  purpose,  where  the  same  are  not  prescribea  in 
this  act. 

Id.,   I  22,   am'd.    8«m>   Rules  14-10. 

S  805.  Petition  for  diaeo-reryy  and  order  tliereapon. 

To  entitle  a  party  to  procure  such  a  discovery  or  inspectioii, 
he  must  present  a  petition,  praying  therefor,  and  verified  by 
affidavit,  to  the  court,  or  to  a  judge,  authorised  to  make  an 
order  in  the  action;  upon  which  an  order  may  be  made,  directmg 
the  party,  against  whom  the  discovery  or  inspection  is  sooght, 
to  allow  it,  or,  in  default  thereof,  to  show  cause  before  the 
court,  at  a  time  and  place,  and  upon  a  notice,  therein  specified, 
why  the  prayer  of  the  petition  should  not  be  granted;  and,  if 
necessary  or  proper,  that  his  proceedings  be  stayed  until  the 
hearing  of  the  application,  although  the  stay  exceeds  twenty 
days. 

Id.,    fii   23  and   20. 

S  806.  Order,  vrhen  and  by  vrl&om  vacated. 

An  order,  made  as  prescribed  in  the  last  section,  may  be 
vacated,  by  the  judge  who  granted  it,  or  by  the  coart,  npon 
satisfactory  proof,  by  affidavit: 

1.  That  it  ought  not  to  have  been  granted,  or  that  it  has  been 
complied  with;  or, 

2.  That  the  party  required  to  make  the  discovery,  or  permit 
the  inspection,  has  not  the  possession  or  control  of  the  book, 
document,  or  other  paper,  directed  to  be  produced  or  inspected. 

Id.,   9   24. 

f  SOT.  Proceedings  npon  the  retnrn  of  the  order. 

Upon  the  return  of  the  order  to  show  cause,  the  court  may 
make  such  an  order,  with  respect  to  the  discovery  or  intpectton 
prayed   for,   as  justice  requires.     Where  either   is  directed,  t 
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referee  may  be  appointed  by  the  order,  to  direct  and  snperiB- 
tend  It;  whoee  certificate,  unless  set  aside  by  the  court.  Is  pre- 
smnptlye,  and,  except  in  proceedln^rs  for  contempt,  condusiye 
evidence  of  compliance  or  non-compliance  with  the  terms  of  the 
order.  A  fixed  sum,  not  exceedmg  twenty  dollars,  may  be 
added  to  the  costs  of  the  motion,  for  the  fees  of  the  referee. 

SolwUtiite  for  2  R.  S.  200,  I  26.  and  pan  of  Oo.  Proc.,  |  888. 

i  806.  Pemmltr  for  disobedience. 

Where  an  order,  made  as  prescribed  in  the  last  section,  directs 
a  discovery  or  inspection,  the  party  in  whose  behalf  It  was 
made,  may,  upon  proof,  by  amdavit,  that  the  adverse  party 
has  failed  to  obey  it,  and  upon  notice  to  him,  apply  to  the  court, 
for  an  order  to  punish  him  for  the  failure.  Upon  the  hearing 
of  the  application,  the  court  may,  upon  the  payment  of  such  a 
sum,  for  the  expenses  of  the  applicant,  as  the  court  fixes,  and 
upon  compliance  with  such  other  terms,  as  it  deems  just  to 
impose,  permit  the  party  in  default  to  comply  with  the  order 
for  a  discovery  and  inspection;  and,  for  that  purpose,  it  may 
direct  that  the  application  to  punish  him  stand  over  to  a  future 
time.  Upon  the  final  hearing  of  the  application  to  punish  the 
WTty  in  default,  the  court,  in  a  proper  case,  may  airect  that 
nis  complaint  be  dismissed,  or  his  answer  or  reply  be  stricken 
out,  and  that  judgment  be  rendered  accordingly;  or  it  may 
make  an  order,  striking  out  one  or  more  causes  of  action, 
defences,  counterclaims,  or  replies,  interposed  by  him;  or  that 
he  be  debarred  from  maintaining  a  particular  claim  or  defence. 
In  relation  to  which  the  discovery  or  inspection  was  sought. 
Where  the  party  has  failed  to  obey  an  order,  allowing  an  inspec- 
tion by  the  adverse  party,  and  requiring  him  to  furnish  a  copy, 
or  permit  a  copy  to  be  taken,  the  court  may  also  direct  that  the 
book,  document,  or  other  paper,  be  excluded  from  being  given 
in  evidence;  or  it  may  punish  the  party  for  a  contempt;  or  Doth. 
SobstltBto  for  2  R.  8.  200.  9  26,  and  part  of  Co.  Proc.,  |  888. 

i  800.  Bllect  of  papers,  etc*,  produced. 

A  booUc,  document,  or  other  paper,  produced  under  an  order 
made  as  prescribed  in  this  article,  has  the  same  effect,  when 
used  by  the  party  requiring  it,  as  if  it  was  produced  upon  notice, 
according  to  the  practice  of  the  court. 

9  B.   a  200,  f  Sr  <2  Sdm.  208). 

18T 


1 1  810-1 2  BONDS  AXB  U^  DERTAKIKOS.       c.  8,  t. «,  a.  5 


ARTICLS:  FIFTH. 

General  regulatioM  respecting  honde  and  undertakinge. 

Sec.   810.  Bonds,   nndertaklngs,   etc.,    miut  be  acknowledged. 

811.  Party  need  not  join  wlUi  biu  8uretie«;  wbvo  onw  auretj  te 

SI 2.  Form    of   bond   or   undertaking ;    affidavit   of   sureties;    approval   by 

court  or  Judge. 
813.  When  Rereral  miretiefl  max  justtf/  each  In  a  amall^r  sam. 
8l3-a.  I^^irtber  protection  for  undertakings  In  certain  case::. 
S14.  Bunds,  etc.,  to  tbe  people  or  a  public  officer  for  the  benefit  of  a 

suitor. 

81 5.  Bonds,  etc.,  not  aff^ted  hj  change  of  partlea. 

816.  Id.  I  to  be  filed. 

I  810.  [Am'd,  18T7.]  Bond*,  undertaklnflrn,  «t«.,  atuat  1^ 
aekno'vrledffed. 

A  bond  or  undertaking,  given  in  an  action  or  special  proceed- 
ing, as  prescribed  in  this  act,  must  be  acknowledged  or  proved, 
and  certified,  in  like  manner  as  a  deed  to  be  recorded. 

Beo  Bule  S. 

I  811.  [Ani'd,  1806«]  Pmrty  n*ed  mot  Join  wltk  Mia  •«!«• 
tl««)  'When   on«  umntty  In  anfllctemt. 

Where  a  provision  of  this  act  requires  a  bond  or  nndertaking, 
with  sureties,  to  be  given  by,  or  in  behalf  of,  a  party  or  other 
person,  he  need  not  join  with  the  sureties  in  the  execution 
thereof,  unless  the  provision  requires  him  to  execute  the  saffie; 
and  the  execution  tnereof  by  one  surety  is  sufficient,  althougli 
the  word  "  sureties,"  is  used,  unless  the  provision  expressly  ^^ 
quires  two  or  more  sureties;  and  the  execution  of  any  such  Dond 
or  undertaking  by  any  fidelity  or  surety  company  nuthoriied  hj 
the  laws  of  this  State  to  transact  business,  shall  be  equivalent 
to  the  execution  of  said  bond  or  undertaking  by  two  sureties, 
and  such  company,  if  excepted  to,  shall  justify  through  its  offleers 
or  attorney  In  the  manner  required  by  law  of  fidelity  and  surety 
companies.  Any  such  company  may  exe»Mite  any  such  bond  nr 
undertaking  as  surety  by  the  hand  of  its  offleers,  or  attome/. 
duly  authorized  thereto  by  resolution  of  its  board  of  directors,  a 
certified  copy  of  which  resolution,  under  the  seal  of  said  com- 
pany, shall  be  filed   with  each  bond  or  undertaking. 

L.   1895.   ch.   610. 

I  812.  [Am*d,  189S,  1899,  1901.1  Form  of  bond  or  vndcr- 
taklnflT)  aflldavlt  of  aaretlen;  approval  by  conrt  or  Judge. 

A  bond  or  undertaking,  executed  by  a  surety  or  sureties,  as 
prescribed  in  this  act,  must  where  two  or  more  persons  execute 
it,  be  joint  and  several  in  form;  and,  except  when  executed  by  • 
fidelity  or  surety  company,  or  when  otherwise  expressly  pre- 
scribed by  law,  it  must  be  accompanied  with  the  affidavit  of  each 
surety,  subjoined  thereto,  to  tlie  eflFect  that  he  is  a  resident  of 
and  a  householder  or  a  freeholder  within  the  state,  and  is  worth 
the  penalty  of  the  bond,  or  twice  the  sum  specified  in  the  under- 
taking, over  all  the  debts  and  liabilities  wnich  he  owes  or  has 
incurred,   and    exclusive   of  property   exempt   by  law  from  levy 
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and  Bale  under  an  execution.  A  bond  or  undertaking  given  by  a 
party  without  a  surety  must  be  accompanied  by  his  affldarit  to 
the  same  effect.  The  bond  or  undertaking,  except  as  otherwise 
expressly  prescribed  by  law,  must  be  approved  by  the  court  be- 
fore which  the  proceeding  is  taken,  or  a  judge  thereof,  or  the 
judge  before  whom  the  proceeding  is  taken.  The  approval  must 
be  endorsed  upon  the  bond  or  undertaking.  The  surety  or  sure- 
ties or  the  representatives  of  any  surety  or  sureties  upon  the 
bond  heretofore  or  hereafter  executed,  of  any  trustee,  committee, 
guardian,  assignee,  receiver,  executor,  administrator  or  oth^:r 
fiduciary,  shall  be  entitled  as  a  matter  of  right  to  be,  and  shall 
be,  discharged  from  liability  as  hereinafter  provided,  and  to  that 
end  may  on  notice  to  the  principal  named  in  such  bond  apply  to 
the  court  that  accepted  such  bond  or  to  the  court  of  which  the 
judge  that  accepted  such  bond  was  a  member  or  to  any  judge 
thereof,  praying  to  be  relieved  from  liability  as  such  surety  or 
sureties  for  the  act  or  omission  of  such  principal  occurring  after 
the  date  of  the  order  relieving  such  surety  or  sureties  hereinafter 
provided  for  and  that  such  principal  be  required  to  account  and 
give  new  sureties.  Such  notice  of  such  application  may  be 
served  on  said  principal  personally  within  or  without  the  state, 
or,  not  less  than  five  days  prior  to  the  date  on  which  such  appli- 
cation is  to  be  made,  unless  it  satisfactorily  appears  to  the  court, 
or  a  jnd^e  thereof,  that  personal  notice  cannot  be  given  with  due 
diligence  within  the  state,  In  which  case  notice  m'ay  be  given 
in  such  manner  as  the  court  or  a  judge  thereof  directs.  Pend- 
ing the  hearing  of  such  application  the  court  or  judge  may  re- 
strain such  principal  from  acting  except  to  preserve  the  trust 
estate  until  further  order.  Upon  the  hearing  of  such  applica- 
tion if  the  principal  does  not  hie  a  new  bond  in  the  usual  form 
to  the  satisfaction  of  the  court  or  judge  the  court  or  judge  must 
make  an  oi-der  reaulring  the  principal  to  file  a  new  bond  within 
such  reasonable  time  not  exceeding  five  days  as  the  court  or 
Judge  in  such  order  fixes.  If  such  new  bond  shall  be  filed  upon 
such  hearing  or  within  the  time  fixed  by  said  order  the  court 
or  judge  must  thereupon  make  a  decree  or  order  requiring  the 
principal  to  account  for  all  his  acts  and  proceedings  to  and  iu- 
cJuding  the  date  of  such  order  and  to  file  such  account  within 
a  time  fixed,  not  exceeding  twenty  days,  and  releasing  the  surety 
er  anreties  making  wctch  at>ptlcatiOii  from  liability  upon  the  bond 
for  any  act  or  default  of  the  principal  subsequent  to  the  date  of 
such  decree  or  order.  If  the  principal  fail  so  to  file  such  new 
bond  within  the  time  specified,  a  decree  or  order  must  be  made 
revoking  the  appointment  of  such  principal  or  removing  him 
and  requiring  him  to  so  account  and  file  such  account  within 
twenty  days.  If  the  principal  fail  to  file  his  account  as  In  this 
section  provided  such  surety  or  sureties,  or  representatives 
thereof,  may  make  and  file  such  account  with  like  force  and 
effect  as  though  made  and  filed  by  such  principal,  and  upon 
the  settlement  thereof  credit  shall  be  given  for  ail  commissions. 
costs,  disbursements,  and  allowances  to  which  the  principal 
would  be  entitled  were  he  accounting,  and  allowance  shall  be 
made  to  such  surety  or  sureties  «r  representative  for  the  ex- 
pensa  IncmTed  in  so  fiUng  such  account  and  procuring  the  settle- 
ment thereof.  And  after  the  filing  of  an  account  as  required, 
aw  permitted,  in  this  section  the  court  or  judge  must  upon  the 
petition  of  the  principal  or  surety  or  sureties  or  the  representa* 
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tives  of  any  such  surety  or  sureties,  issue  an  order  requiring  aJI 
persons  interested  in  the  estate  or  trust  funds  to  attend  a  set- 
ilement  of  such  account  at  a  time  and  place  therein  specified  and 
upon  the  trust  fund  or  estate  being  found  or  made  good  apd 
paid  over  or  properly  secured,  the  surety  or  sureties  shall  be  dis- 
charged from  any  and  all  further  liability  and  the  court  or  judge 
shall  settle,  determine  and  enforce  the  rights  and  liabilities  of  oil 
parties  to  the  proceedings  in  like  manner  and  to  the  same  extent 
as  in  actions  for  an  accounting  in  the  supreme  court.  And  upon 
demand  made  in  writing  by  the  principal  such  surety  or  sure- 
ties, or  representatives  thereof,  shall  return  any  compensation 
that  has  been  paid  for  the  unexpired  portion  of  such  suretyshipi 
L.  1895,  cb.  611;  li.  1889.  ch.  726;  L.  1901.  ch.  524.    In  effect  Sept.  1.  190L 

I  813.  [Am*d,  1804.]  "Wlten  several  sureties  may  Mmmtitj 
eacH  In  a  wmaller  snm. 

But  where  the  penalty  of  the  bond,  or  twice  the  sum  specified 
in  the  undertaking  is  five  thousand  dollars  or  upwards,  the  coart 
or  judge  may,  in  its  or  his  discretion,  allow  the  sum  in  which 
a  surety  is  required  to  justify  to  be  made  up  by  the  justificatioD 
of  two  or  more  sureties  each  in  a  smaller  sum.  But  in  that  case 
a  surety  cannot  justify,  in  a  sum  less  than  five  thousand  dollan, 
and  'when  two  or  more  sureties  are  required  by  law  to  justiCj, 
the  same  person  cannot  so  contribute  to  make  up  the  sum  for 
more  than  one  of  them.  It  shall  be  lawful  for  any  party  of 
whom  a  bond  or  undertaking  is  required  to  agree  with  his  sure- 
ties for  the  deposit  of  any  or  all  moneys  for  which  such  sure- 
ties are  or  may  be  held  responsible  with  a  trust  company  au- 
thorized by  law  to  receive  deposits,  if  such  deposit  is  otherwise 
proper,  and  for  the  safe-keepmg  of  any  or  all  other  depositable 
assets  for  which  such  sureties  may  be  held  responsible,  with  a 
safe-deposit  company  authorized  by  law  to  do  business  as  such, 
in  such  a  manner  as  to  prevent  the  withdrawal  of  such  moneys 
and  assets,  or  any  part  thereof,  except  with  the  written  con- 
sent of  such  sureties,  or  an  order  of  the  court  made  on  such 
notice  to  them,  as  it  may  direct. 

L.   1894.   ch.   200. 

I  813-a.  [Added,  1018.]  Furtl&er  proteetton  for  andertak* 
Inffs  In  certain  cases. 

Where  an  undertaking  has  been  or  shall  be  given  in  any 
action  or  proceeding  the  court  may  in  its  discretion,  if  justice  ao 
requires,  order  further  or  other  security  to  be  given  in  addition 
to  such  security.  Upon  cause  shown  the  court  may  permit  an 
examination  or  re-examination  of  any  surety  upon  any  such 
undertaking.  Upon  such  examination  or  re-^amination,  if  jus- 
tice so  requires,  the  court  may  require  a  new  surety  or  sureties 
to  be  furnished  or  further  or  other  security  to  be  given  in  addi- 
tion to  the  security  already  given.  The  court  may  enforce  sodi 
order  by  any  disposition  of  the  action  or  proceeding  that  may  be 
proper. 

Added  by  L.  1913,  ch.  85.     In  effect  Sept.   1,  1913. 

I  814.  TAnt'dy  1895.1  Bonds,  etc.,  to  the  people  or  a  pablle 
omcer  for  the  benefit  of  a  >nltor. 

Where  a  bond  or  undertaking  has  been  given,  as  prescribed 

by  law,  in  the  course  of  an  action  or  a  special  proceeding,  to  the 
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people  or  to  a  public  ofllcer,  for  the  benefit  of  a  party  or  other 
person  interested,  and  provision  is  not  specially  made  by^  law 
for  the  prosecution  thereof;  the  party  or  other  person,  so  iu' 
terested,  may  maintain  an  action  in  his  own  name,  for  a  breach 
of  the  condition  of  the  bond,  or  of  the  terms  of  the  nndertaking; 
upon  procuring  an  order,  granting  him  leave  so  to  do.  The 
order  may  be  made  by  the  court,  in  which  the  action  is  or  was 
pending:  the  city  court  of  the  city  of  New- York,  or  a  county 
court,  if  the  bond  or  undertaking  was  given  in  a  special  pro- 
ceeding, pending  before  a  judge  of  that  court;  or,  in  any  other 
case,  by  the  supreme  court.  Notice  of  the  application  therefor 
must  be  given,  as  directed  by  the  court  or  judge,  to  the  persons 
interested  in  the  disposition  of  the  proceeds. 

Lw  1895,  ch.  946. 

i  816.  BondSy  etc.,  not  affected  by  change  of  partlea. 

A  bond  or  undertaking,  given  in  an  action  or  special  proceed- 
ing, as  prescribed  in  this  act,  continues  in  force,  after  the  sub- 
stitution of  a  new  party .  in  place  of  an  original  party,  or  any 
other  change  of  parties;  and  has  thereafter  the  snme  force  and 
effect,  as  if  then  given  anew,  in  conformity  to  the  change  of 
jMirties. 

I  81«.  Id.  I  to  be  llled. 

A  bond  or  undertaking,  required  to  be  given  by  this  act,  must 
be  filed  with  the  clerk  of  the  court;  except  where,  In  a  special 
citse,  a  different  disposition  thereof  is  directed  by  the  court,  or 
prescribed  in  this  act. 

Cou  Pioc.,  i  423,  am*d.     Bee  Bule  4. 
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ARTICIifi    SIXTH. 

Bee.  817.  Consondatlng  causes   in  same  court. 

818.  Id.;  In  different  courts. 

810.  Id.;  br  plaintiff. 

820.  InterpUftder  b^  ordrr  In  certain  casM. 

820-a.  Suit  by  debtor,   demanding  Judgment  of  Interpleader. 

821.  DlfimisMal   cif  complaint  for  neglect  to  servo  Bummons. 
812.     Id.;  for  neglect  to  proceed. 

82i'].  Feigned  iatrnes  abolished,  and  order  for  trial  subetitnted. 

824.  Summons  and  pleadlnga,  to  lie  filed  wltbln  ten  days  after  amhe. 

825.  P«per»  In  si.eclal  proceedings;  wbero  to  l)e  filed. 
8?6.  Publication,  where  no  Ben*«paper,  etc.,  In  county. 
827.  Special  refercnoes  In  certain  cases. 

§  817.  Connolldatlnv  Cannes  lu  aame  court. 

Where  vWO  or  more  ftctfons,  in  fnvor  of  the  same  plaintiff 
af?ainst  the  same  (lefon<l.inl,  for  cnuKos  of  nction  wliich  may  be 
joinofl.  nro  pon<lin{:  in  tho  Fame  court,  the  court  tuay,  in  its  dis- 
cretion, by  order,  consolidate  any  or  all  of  them,  into  one  action. 

2  C.  8.  883,  S  3?  (2   Bdm.   309). 

(  618.   Id.;  in  uiCerent   covrtn. 

Where  one  of  the  actions  is  pending  in  the  supreme  court,  and 
another  is  pending  in  another  conrt^  the  supreme  court  may.  fay 
order,  remove  to  itself  the  action  m  the  other  court,  and  bon*. 
solidate  it  with  that  in  the  supreme  court. 

Id.,  i  37. 

9  819.  Id.  I  by  plaintiff. 

Where  separate  actions  are  commenced  against  two  or  mors 
joint  and  several  debtors,  in  the  same  court,  and  tor  the  sflDMi 
cause  of  action,  the  plaintiff  may,  in  any  stage  of  the  proceed- 
ings, consolidate  them  into  one  action. 

Id.,  i  88. 

i  820.  [Am'dL  1894.]  Interpleader  br  order  In  certain 
canes. 

A  defenuant  rigainst  whom  an  action  to  recover  upon  a  con- 
tract, or  an  acti.'tn  of  ejectment,  or  an  action  to  recover  a  chattel, 
is  pending,  may,  ai:  any  time  before  answer,  upon  proof,  by  affi- 
davit, the-^  a  pernon,  not  a  party  to  the  action,  makes  a  demand 
against  him  for  the  same  debt  or  property,   without  collusion 
with  him,  apply  lo  the  court,  upon  notice  to  that  person  and  the 
adverse  party,  for  an  order  to  substitute  that  person  in  his  place, 
and  to  discharge  him  from  liability  to  either,  on  his  paying  into 
court  the  amount  of  the  debt,  or  delivering  the  possession  of  the 
property,  or  its  value,  to  such  person  as  the  court  directs;  or 
upon  it  appearing  thai  the  defendant  disputes,  in  whole  or  in 
part,  the  liability  as  asserted  against  him  by  different  claimants, 
or  that  he  has  some  interest  in  the  subject-matter  of  the  con- 
troversy which  he  desires  lo  assert,  his  application  may  be  for 
an  order  joining  the  other  claimant  or  claimants  as  co-defendants 
with  him  in  the  action.    The  court  may,  in  its  discretion,  make 
such  order,  upon  such  terms  as  to  costs  and  payments  into  Goart 
of  the  amount  of  the  debt,  or  part  thereof,  or  delivery  of  the 
possession  of  the  property,  or  its  value  or  part  thereof,  as  may  be 
just,  and  thereupon  the  entire  controversy  may  be  determined  is 
the  action. 
U  1894,  cb.  3i0.    9e9  Banking  Law,  i  US. 
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i  8ao-««  f  Added*  1806.3    Sait  by  debtor*  deia*ndla«  |«d«- 
ment  of  lAterpleiider. 

When  aoy  svm  of  money  shall  be  due  and  payable  under  or 
on  account  of  a  contract,  and  the  whole,  or  any  part  thereof, 
exceeding:  fifty  dollars  in  amount,  shall  be  claimed  or  demanded 
by  adverse  claimants  thereto,  the  debtor  may  bring  suit  in  any 
court  havine  jurisdiction  thereof,  and  of  the  parties,  demanding 
judgment  ol  interpleader,  and  that  the  debtor  be  permitted  to 
pay  the  amount  of  the  debt  into  court,  and  that  such  debtor 
upon  such  payment  into  court  be  discharged  from  any  further 
liability  to  any  of  the  parties  to  the  action.  When  service  of 
the^  summons  and  complaint  shall  have  been  made  upon  all  such 
claimants,  the  plaintiff  may  make  application,  by  petition  or 
upon  affidavits  for  an  order  permitting  and  directing  the  plaintiff 
to  pay  the  amount  of  the  debt  into  court,  and  that  the  plaintiff, 
upon  the  payment  into  court  of  the  amount  of  the  debt  as  re- 
quired by  the  order,  be  discharged  from  any  further  liability  to 
any  of  the  defendants  in  such  action,  and  the  court,  upon  satis- 
factory proof  by  affidavit  or  otherwise,  as  the  court  may  require, 
of  the  facts  alleged  in  the  complaint,  and  that  the  whole  or  part 
of  the  debt  is  claimed  adversely  by  the  defendants  without  any 
collusion  on  the  part  of  the  plaintiff,  and  that  the  amount  thereof 
is  not  In  dispute  may  make  such  an  order,  upon  such  terras  as 
to  costs  and  disbursements  payable  out  of  the  money  so  adversely 
claimed  as  to  the  court  may  seem  just,  and  upon  the  pavment 
into  court  of  the  amount  of  such  debt,  and  complying  with  the 
terms  of  such  order,  the  plaintiff  shall  stand  discharged  from  any 
further  liability  to  any  of  the  defendants  in  said  action  upon 
account  of  such  debt  and  contract.  Notice  of  such  application, 
together  with  copies  of  the  papers  upon  which  the  same  is  made, 
shall  be  personally  served  on  each  of  the  defendants,  at  least 
&Te,  and  not  more  than  fifteen  days  before  the  return  day  thereof. 
Added.  Ll   1608.  ch.    998,    In  effect  Sept.   1,   1908. 

f  891.  [Am*a,  1877.]    Dismlasal  of  complnlnt   foF  nevleoi 
to  aorve  smniBoiis. 

W'here,  In  an  action  against  two  or  more  defendants,  the  plain' 
tiff  nnreasonably  neglects  to  serve  the  summons  upon  one  or 
more  of  them,  without  whose  presence  a  complete  determination 
of  the  controversy  cannot  be  bad,  the  court  may,  in  its  discretion. 
npon  the  application  of  a  defendant,  who  has  anpearod  in  the 
action,  dismiss  the  complaint  as  against  him,  and  render  judg* 
ment  accordingly.  ' 

Svlwtltate  for  Co.   Pmc.,  part  of  |  374. 

f  8SS.  [AnM,  18T0.]  Id.f  for  negrleet  to  proceed. 
^  Where  the  plaintiff  unreasonably  neglects  to  proceed  in  the  ac- 
tion against  the  defendant,  or  one  or  more  defendants  against 
whom  a  separate  judgment  may  be  taken,  the  court  may  in  its 
discretion,  upon  the  application  of  the  defendant  or  defendants, 
or  any  of  them,  agamst  whom  he  so  neglects  to  proceed,  dismiss 
the  complaint  as  agams^  the  moving  party  or  parties,  and  render 
jadfrtne;it  accordingly. 

Id.    Am  Bide  86. 

-  **.SS'-E.^**"**    twines    aboUshecl,     and     order    for    trial 

Feigned  issues  have  been  abolished.     In  a  case  where  neither 
party  can,  as  of  right,  require  a  trial  by  jury  of  an  issue  of  fact 
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arising  npon  the  pleadings,  or  where  a  ouestion  of  fact,  not  io 
issue  upon  the  pleadings,  is  to  be  tried,  an  order  for  ihe  triti 
thereof  by  a  jury  may  be  made,  stating,  distinctly  and  plainly, 
the  questions  of  fact  to  be  tried.  Such  an  order  is  the  only  p  i- 
thority  necessary  for  the  trial. 
Co.  Ptdc,  i  72.     See  Rule  31. 

§  824.   Snmmonii    and    pl^adlncs,    to   1»«    llled    urtthln  tern 
days  after  aervlce. 

The  summons,  and  each  pleading  in  an  action,  must  be  fUed 
with  the  clerk,  by  the  party  in  whose  behalf  it  is  served,  witnin 
ten  days  after  the  service  thereof.  If  the  party  fails  so  to  file^it, 
the  adverse  party,  on  proof  of  the  failure,  is  entitled,  withlat 
notice,  to  an  order  from  a  judpe.  that  it  be  filed  within  a  time 
specified  in  the  order,  or  be  deemed  abandoned.  i 

Id.,    fi    416. 

i  826.  Papers  in  apeclal  proceedlngr*!  vrhere  to  1»e  tied, 

A  return  or  other  paper  in  a  special  proceeding,  where  |no 
other  disposition  thereof  is  prescribed  by  law,  must  be  filed,  and 
an  order  therein  must  be  entered,  with  the  clerk  of  the  county  in 
which  the  special  proceeding  is  taken,  if  it  is  before  a  countr 
offlcer,  or  a  judge  of  a  court  established  in  a  city;  if  before  a  jus- 
tice of  the  supreme  court,  with  the  clerk  of  a  county  designated 
by  the  justice;  or,  if  no  designation  is  made  by  him,  of  a  county 
where  one  of  the  parties  resides. 

L.  1847,  ch.  470.  I  20.  am'd. 

1  826.  [Am'd.  1S77.]  Pnbllcatlon,  'vrl&ero  no  nevrspaper, 
eto.,  In  covnty. 

Where  a  notice,  or  other  proceeding,  is  required  by  law  to  be 
published  in  a  newspaper  published  in  a  county,  and  no  newi- 
paper  is  published  therein,  or  to  bo  published  oftener  than  any 
newspaper  is  regularly  published  therein,  the  publication  may  be 
made  in  a  newspaper  of  an  adjoining  county,  except  where  special 
provision  is  otherwise  made  by  law. 

2  B.  S.  552.  i  10. 

I  827.  [Am'd,  1877.]    Special  refereneea  In  certain  casei. 

Where  a  provision  of  this  act  authorizes  the  court  to  approve 
an  undertaking,  or  the  sureties  thereto;  or  to  make  an  examini* 
tion  or  inquiry;  or  to  appoint  an  appraiser,  receiver,  or  trustee: 
it  may  direct  a  reference  to  one  or  more  persons  designated  in  the 
order,  either  to  make  the  approval,  examination,  inquiry  or  ap- 
pointment, or  to  report  the  facts  to  the  court,  for  its  action  there- 
upon. And  where,  according  to  the  practice  of  the  court  of 
chancery,  on  the  31st  day  of  December,  1846,  a  matter  was  re£e^ 
able  to  the  clerk,  or  to  a  master  in  chancery,  a  court  having  an- 
thority  to  act  thereupon,  may  direct  a  reference  to  one  or  more 
persons,  designated  in  the  order,  with  the  powers  which  were 
possessed  by  the  clerk,  or  the  master  in  chancery,  except  where 
it  is  otherwise  specially  prescribed  by  law. 

Modelled  apon  lint  tentence  of  U  1847,  ch.  230,  {  77. 
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CHAPTER  IX. 
Evidence. 

nns    I.— fieMnI  leffBlatloai  ntp^etUiT  Vrti^BM,  Mi  tli«  tS^mftUm&g 

ui4  Mode  of  £zaMlKatloB  of  a  WltaeM. 

TRLB   ll.-GoMMlUB9thoA(UB4MMM4TMll»Myof  AWttBMi. 

TITLB  m.  -  BopqdtlMi. 

TITLE  IT.—ltocuimUrylTliMe*. 

nntB    T— WfMllMMwFroflatoMi 

TITLE  I. 

General  regroUitiona  respecting  evidence,  and  the  competency 
and  mode  of  examination  of  a  witness. 

Article  1.  C<Mnpetenc7  of  a  witness;  eTidence  In  particular  caaM. 
2.  Administration  of  an  oath  or  affirmation. 

ARTICLE   FIRST. 

Competency  of  a  witness;  evidence  in  particular  cases. 


Sec.   828.  No  witocaa  to  b«  excloded  by  reason  of  interest,  etc 

829.  Wb(>n  party,  etc.,  cannot  be  examined. 

830.  Testimony   of   party   or   witness   since   deceased   or   Insane   or   who, 

being  a  nonresldeat,  hss  departed  from  the  state,   together  with 
all  exblblu  or  docnments  proved  during  sacb  testimony. 
R31.  When  husband  and  wife  not  competent  witnesses.     When  competent. 

832.  ConTlction  for  crime  not  to  exclude  witness ;  how  conrictiun  proved. 

833.  Clergymen,  etc..  not  to  disclose  confessions. 

834.  Phjslciaaa  not  to  disclose  professional  Information. 

835.  Attorneys  and  coansellors  not  to  db«cloae  communications. 

836.  Application  of  the  last  three  sections. 

837.  When  witness  not  excused  frbm  testifying. 

838.  Evidcnre  of  party  may  be  rebutted. 
830.  Admission  by  member  of  corporation. 

840.  Seal,  presumptive  evidence  of  consideration. 

841.  Presumption  of  death  in  certain  cases. 

841a.  Testimony  of  surveyor  and  proof  of  standard  of  meaaarement. 
84 lb.  Trial  and  burden  of  proof  of  contrlbntory  negligence. 
841b.  Becltab  aa  to  heirahTp  in  deeds. 

I  8SB8.   Bfo  ^ivltm«fui  to  1»«  «xclnded  br  i^eaaon  of  Intereat^ 
•te. 

ESzcept  a«  otherwise  specially  prescribed  in  this  title,  a  person 
shall  DOt  be  excluded  or  excused  from  being  a  witness,  by  reason 
of  his  or  her  interest  in  the  event  of  an  action  or  special  proceed- 
infr:  or  because  he  or  she  is  a  party  thereto;  or  the  husband  or 
wife  of  a  party  thereto,  or  of  a  person  in  whose  behalf  an  action 
or  epecial  proceeding  is  brought,  prosecuted^  opposed,  or  defended. 

Co.  Proe..   f  388;  and  U  1867.  ch.  887.  f  1. 

I  889.   [Am'd,    1881.]      l^lTlieii    party,    etc.,    cannot    be    ex- 
ansimed. 

Upon  the  trial  of  aa  action  or  the  hearing  upon  the  merits  or  a 
special  proceeding,  a  party  or  a  person  interested  in  the  event,  or 
a  person  from,  throngl  or  under  whom  such  a  party  or  interested 
person  derives  his  interest  or  title,  by  assignment  or  otherwise, 
shall  not  be  examined  as  a  witness,  in  his  own  behalf  or  interest, 
or  in  behalf  of  the  party  succeeding  to  his  title  or  interest,  against 
the  executor,  administrator  or  survivor  of  a  deceased  person,  or 
the  committee  of  a  lunalr,  or  a  person  deriving  his  title  or  Inter^ 
est  from,  through  or  under  a  deceased  person  or  lunatic,  by  as- 
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signment  or  otherwise;  concerning  n  personal  transaction  or  com- 
munication between  the  witDesfl  and  the  deceased  person  or  lana- 
tic;  except  where  the  executor,  administrator,  surviTor,  commit- 
tee, or  person  so  deriving  title  or  interest,  is  examined  in  his  owd 
behalf,   or   the   testimony   of  the  Junatic   or  deceased   person  is 

fiven  in  evidence,  concerning  the  same  transaction  or  communi- 
atloD.     A  person  shall  not  be  deemed  Interested   for  the  pur- 
poses of  this  section  by  reason  of  being  a  stockholder  or  ofEcei 
of  any  banking  corporation  which  is  a  party  to  the  action  or  pro- 
ceeding, or  interested  in  the  event  thereof. 
Substitute  for  Ck>.  Proc,  |  390. 

f  830.  [Am'd,  1893,  1896,  1899,  1911.]  Teatimomy  of  party 
or  ^vltnesii  aluce  deceased  or  limttne  or  ^nrho,  betas'  a  aoa- 
resldent,  has  departed  from  the  Mtate,  tosrether  'vrtth  all 
exhibit*   or  docninent*  pror^d   dnrlnir  aacn   testtmoay. 

Where  a  party  or  witness  has  died  or  become  insane  or.  belof 
a  nooreaideat  of  this  state,  has  departed  from  the  state  since 
or  during  the  trial  of  an  action  now  or  hereafter  pending,  or  sim*e 
or  during  the  hearing  upon  the  merits  of  a  special  proeeedins 
now  or  hereafter  pending,  the  testimony  of  the  decedent  or  In- 
sane person  or  of  such  nonresident  who  has  departed  from  the 
state,  or  of  any  person  who  is  rendered  incompetent  by  the  pro- 
visions of  the  last  section,  taken  or  read  in  evidence  at  the  former 
trial  or  hearing,  or  at  the  same  trial  or  hearing,  either  in  court 
or  before  the  same  or  a  new  referee,  together  with  all  exhibits 
and  documents  read  in  evidence  in  connection  with,  or  as  a  part 
of  the  giving  of  such  testimony,  may  be  given  or  read  in  evidence 
at  a  new  trial  or  hearing  or  at  a  continuation  of  the  same  trial 
or  hearing  either  in  court  or  before  the  same  or  a  new  referee, 
or  upon  any  subsequent  trial  or  hearing,  either  in  court  or  before 
the  same  or  a  new  referee,  of  the  same  subject-matter  in  the 
same  or  another  action  or  special  proceeding  between  the  tame 
parties  to  such  former  trial  or  hearing  or  their  legal  representa- 
tives, by  either  party  to  such  new  trial  or  hearing,  or  to  socb 
continuation  of  the  same  trial  or  hearing  either  in  court  or  be- 
fore the  same  or  a  new  referee,  or  to  such  sub^^uent  action  or 
special  proceeding  either  in  court  or  before  the  same  or  a  new 
referee,  subject  to  any  other  legal  objection  to  the  competency 
of  the  witness,  or  to  any  other  legal  objection  to  his  testimony 
or  any  question  put  to  him,  or  to  any  other  legal  objection  to 
snch  exhibits  and  documents.  8uch  testimony,  exhibits  and  doc- 
uments proven  by  oath  to  have  been  so  previously  taken  or  reid 
in  evidence  may  be  so  given  or  read  in  evidence;  or  the  original 
stenographic  notes  of  such  testimony  taken  by  a  stenographer 
who  has  since  died  or  become  incompetent  may  be  ao  read  in 
evidence  by  any  person  whose  competency  to  read  the  same  ac- 
curately is  established  to  the  satisfaction  of  the  court  or  ofllcer 
presiding  at  the  trial  of  such  action  or  special  proc«editig. 

L.    1S93.    cb.    505;    L.    1896.    ch.   S6S;   L.    188».  ch.  852;   K    3S11.   eh.   TM. 
In    effect   S«pt.    1.    1911. 


I  881.  [Am>d,  1877,  1879,  1880,  1887,  1915.1    Wben 
and  Twite  not  competent  Yvltne««ea|  when  competent* 

A  husband  or  wife  is  not  competent  to  testify  against  the  other, 
upon  the  trial  of  an  action,  or  the  hearing^  upon  the  merits  of  a 
special  proceeding,  founded  upon  an  allegation  of  adultery,  except 
to  prove  the  marriage  or  disprove  the  allegation  of  adultery* 
However,  if  upon  such  trial  or  such  hearing  the  party  agaiiiit 
whom  the  allegation  of  adultery  is  made  produces  evidence  tend- 
ing to  prove  any  of  the  defenses  thereto  mentioned  in  aection 
seventeen  hundred  and  fifty-eight  of  this  act,  the  other  party  is 
competent  to  testify  in  disproof  of  any  such  defense.    A  husband 
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or  wife  shall  not  be  compelled,  or  without  consent'  of  the  other  if 
liyinir,  allowed  to  disclose  a  confidential  eonimuuicntion  made  by 
one  to  the  other  daring  marriage.  In  an  action  for  criminal  con- 
rersation,  the  plaintiflTs  wife  is  not  a  competent  witness  for  the 
plaintiff,  but  she  is  a  competent  witness  for  the  defendant,  as  to 
any  matter  in  controversy;  except  that  she  cannot,  without  the 
plaint iiTs  consent,  disclose  any  confidential  communication  had 
or  made  between  herself  and  the  plaintiff. 

U  18ft7.  eh.  887,  ||  S  and  S  (7  fidm.  198),  aa'd;  U  187T,  ch.  416;  U 
1879.  cb.  542;  L.  1880.  ch.  149;  L.  1887,  cii.  103;  U  1919.  cb.  181.  la 
effect  Aprtl  3.   1915. 

I  889.  [Am'd,  187».1  C«^iiTlctioM  tor  ertaie  ttot  to  exelvde 
tritaeMii  lioiv  eoBTl«tlom  proved. 

A  person,  who  has  been  convicted  of  a  crime  or  misdemeanor 
is  notwithstanding  a  competent  witness  in  a  civil  or  criminal  ac^ 
tlon  or  special  proceeding;  but  the  conviction  may  be  proved,  for 
the  pnrpose  of  affecting  the  weight  of  his  testimony,  either  by 
the  record,  or  by  his  cross-examination,  upon  which  he  must 
answer  any  question, .  relevant  to  that  inquiry;  and  the  party 
croM  examining  him  Is  not  conclnded»  by  his  answer  to  auch  a 
question. 
See  I  2008»  pott.    See  Penal  Code.  •  714. 

1  8S8.  CleriryBteiiy  etc.,  not  to  dlselose  eoikfettsloms. 

A  dercryman,  or  other  minister  of  any  religion^  shall  not  h% 
allowed  to  disclose  a  confession  made  to  him*  in  his  professional 
character^  in  the  course  of  discipline,  enjoined  by  tne  rules  or 
practice  of  the  religious  body,  to  which  he  belongs. 

2  B.   8.  40«.  I  72.  am'd. 

I  894.  [ASi'd,  I9a4|  1905.1  PhT«Iclaits  or  proffessfoBftl 
r^oristerod  nwrses  &ot  to  dlaolose  pr<»Cea«lonaI  In* 
formatlom. 

A  person  duly  authorized  to  practice  physic  or  surgeiry.  or  a 
professional  or  registered  nurse,  shall  not  be  allowed  to  disclose 
any  information  which  he  acquired  in  attending  a  patient,  in  a 
professional  capacity,  and  which  was  necessary  to  enable  him  to 
act  in  that  capacity;  nnless,  where  the  patient  is  a  child  under 
the  age  of  sixteen,  the  information  so. acquired  indicates  that 
the  patient  has  been  the  victim  or  subj^t  of  a  crime,  in  which 
case  the  physician  or  nurses  may  be  required  to  testify  fully  in 
relation  thereto  upon  any  examination,  trial  or  other  proceeding 
in  which  the  commission  of  such  crime  is  a  subject  of  inquiry. 

Id.,  f  7S;  U  1^04.  ch.  881;  U  1906,  cb.  331.     la  effect  Sept.  1,  1905. 
i  j&86.   (Am'd,    !l896.]      At  ^-^       .  . 

diaeloae  cominiitileatioBS. 


(AiB'dy    1886.]     Attorneys    and   connsellors    not    tm 


An  attorney  or  connsellor  at  law  shall  not  be  allowed  to  dis- 
close a  communication,  made  by  his  client  to  him,  or  his  advice 
given  thereon,  in  the  course  of  his  professional  employment,  nor 
shall  any  clerk,  ttenographer  or  other  person  employed  by  such 
attorney  or  counsellor  be  allowed  to  disclose  any  such  communi- 
cation or  advice  given  thereon. 

U  1898,  ch.  6S^     In  tfftct  Sept.  1.  189S, 

I  8Se.  f  Am»d,  1888,  1888,  1804.]  Applteatloa  Of  the  last 
three  seetlons. 

The  last  three  sections  ap^l^  to  any  examination  of  a  person 
as  a  witness  nnless  the  provisions  thereof  are  expressly  waived 
upon  the  trial  or  examination  by  the  person  confessing,  the  pa- 
tient or  the  client.  But  a  physician  or  surgeon  or  a  professional 
or  registered  nurse,  «iay  upon  a  trial  or  examination  diBciose 
any  information  as  t)  the  mental  or  physical  condition  of  a 
patient  who  is  deceased,  w^hich  he  acquired  in  attending  such 
patient  professionally,  except  confidential  communications  and 
such  facts  as  would  tetkl  to  disgrace  the  memory  of  the  patient, 
when  the  provisions  of  flection  eight  hundred  and  thirty-four  have 
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been  expressly  waived  on  such  trial  or  examination  by  the  per- 
sonal representatives  of  the  deceased  patient,  or  it  the  valiftity 
of  the  last  will  and  testament  of  such  deceased  patient  is   in 
question,   by  the  executor  or  executors  named  in  said  will,   or 
the  surviving  husband,  widow  or  any  heir-at-law  or  any  of  the 
next  of  kin,  of  such  deceased,  or  any  other  party  in  interest. 
But  nothing  herein  contained  shall  be  construed  to  disqualify  an 
attorney  in  the  probate  of  a  will  heretofore  executed  or  offered 
for  probate  or  hereafter  to  be  executed  or  offered  for  probate 
from  becoming  a  witness,  as  to  its  preparation  and  executioo  in 
case  such  attorney  is  one  of  the  subscribing  witnesses  thereto^ 
In  an  action  for  the  recovery  of  damages  for  a  personal  injury 
the  testimony  of  a  physician  or  surgeon,  or  of  a  professional  or 
registered   nurse  attached   to  any   hospital,  dispensary   or   other 
charitable  institution   as  to   information   which   he   acquired  in 
attending  a  patient  in  a  professional  capacity,  at  such  hospital, 
dispensary,  or  other  charitable  institution  shall  be  taken  before 
a  referee  appointed  by  a  judge  of  the  court  in  which  such  action 
is  pending;  provided,  however,  that  any  judge  of  such  court  at 
any  time  in  his  discretion  may,  notwithstanding  such  deposition, 
order  that  a  subpoena  issue  for  the  attendance  and  examinatioa 
of  such  physician  or  surgeon  or  professional  or  registered  nurse, 
upon  the  trial  of  the  action.     In  such  case  a  copy  of  the  order 
shaU  be  served,  together  with  the  subpoena.    Sections  eight  hun- 
dred  and   seventy-two,   eight   hundred   and   seventy-three,   eight 
hundred  and  seventy-four,  eight  hundred  and  seventy-five,  eight 
hundred  and  seventy-six,  eight  hundred  and  seventy-nine,  eight 
hundred  and  eighty,  eight  hundred  and  eighty-four  and  eight  hon- 
dred  and  eighty-six  of  this  code  apply  to  the  examination  of 
a  physician  or  surgeon  or  a  professional  or  registered  nurse,  aa 
prescribed  in  this  section.    The  waivers  herein  provided  for  mast 
be  made  in  open  court,  on  the  trial  of  the  action,  or  proceeding, 
and  a  paper  executed  by  a  party  prior  to  the  trial,  providing  for 
such  waiver  shall  be  insufficient  as  such  a  waiver.    But  the  at- 
torneys for  the  respective  parties,  may  prior  to  the  trial,  stipa- 
late  for  such  waiver,  and  the  same  shall  be  sufficient  thereof. 

L.  1893,  cb.  296;  L.  1899,  ch.  53;  L.  1904,  eta.  331.    In  effect  Sept  1.  1904. 


S  837.  When  i^rltnes*  not  excniied  from  te«ttfriiMr» 

• 

A  competent  witness  shall  not  be  excused  from  answering  i 
relevant  question,  on  the  ground  only  that  the  answer  may  tend 
to  establish  the  fact,  that  he  owes  a  debt,  or  is  otherwise  subject 
to  a  civil  suit.  But  this  provision  does  not  require  a  witness  to 
give  an  answer,  which  will  tend  to  accuse  himself  of  a  crime  or 
misdemeanor  or  to  expose  him  to  a  penalty  or  forfeiture;  nor  does 
it  vary  any  other  rule,  respecting  the  examination  of  a  witness. 

2  B.  8.  405,  f  71    (2  Edm.)  422. 
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f  888.  evidence  of  party  atay  be  rebutted. 

The  testimony  of  a  party,  taken  at  the  instance  of  the  adverse 
party,  orally  or  by  deposition,  may  be  rebutted  by  other  evidence. 

Co.  Proc.,  S  393. 


f  839.  tAm'dy  1003.1  Admlasioa  by  member  of  eorpo- 
ratton. 

The  admission  of  a  member  of  an  aggregate  corporation,  who 
is  not  a  party,  shall  not  be  received  as  evidence  against  the  cor- 
poration unless  it  was  made  concerning  and  while  engaged  in  a 
transaction  in  which  he  was  the  authorized  agent  of  the  corpora- 
tion: or  unless  it  was  made  while  a  member  of  such  corporation 
and  testifying  as  a  witness  concerning  a  transaction  of  the  corpo- 
ration. When  the  official  record  of  such  testimony  shall  be  received. 

2  R.  S.  407,  I  80 ;  L.  1903,  cb.  3S4.     In  effect  May  G,  1003. 


I  840.  fAm'dy  1877.1     Seiil»  preimmptfvc  eTldence  of  eon* 
•IderatloB. 


A  seal  upon  an  executory  instrument,  hereafter  executed,  is 
only  presumptive  evidence  of  a  sufficient  consideration,  which 
may  be  rebutted,  as  if  the  instrument  was  not  sealed. 

Sabstltute  for  2  B.  S.  40C,  |  77. 


f    841.    [Am'dy    1891.1      Premimptloii    of   death    In    eertali 


A  person  upon  whose  life  an  estate  in  real  property  depends, 
who  remains  without  the  United  States,  or  absents  himself  in  the 
state  or  elsewhere  for  seven  years  together,  is  presumed  to  be 
dead  in  an  action  or  special  proceeding  concerning  the  proixTty  in 
which  bis  death  comes  in  question,  unless  it  is  ulnrmativety 
proved  that  he  was  alive  within  that  time.  And  where  in  any 
action  of  partition  in  this  state  any  portion  of  the  pro(*eeds  of  the 
sale  of  real  property  is  or  has  been  paid  into  court,  or  paid  to 
the  treasurer  of  any  county  for  any  unknown  heirs,  and  has  re- 
mained unclaimed  lor  twenty-five  years,  after  such  payment  by 
any  person  entitled  thereto,  the  lapse  of  twent^'-five  years  after 
such  payment  raises  the  presumption  of  the  death  of  such  un- 
known heirs  at  the  time  of  the  sale  of  such  real  property,  and  be- 
fore such  payment,  and  after  the  lapse  of  twenty-five  years  after 
such  payment  it  shall  be  presumed  that  there  were  no  such  un- 
known heirs  living  at^he  time  of  such  sale  or  payment,  and  in 
any  action  or  proceem&g  taken  for  the  purpose  of  distributing 
and  paying  over  such  proceeds,  all  such  unknown  heirs  are  pre- 
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Bumed  aud  they  shall  be  presumed  to  have  been  dead  at  the 
time  of  such  Bale  and  before  such  payment  into  court,  or  to  the 
treasurer  of  any  couuty. 

1  R.  9.  740,  i  G,  am'a;  U  1891.  ch.  364. 


i  841-».  [Adaed,  1908.]  TeaUmomy  of  murwyor  oad  proof 
of  standard  of  meaamreaAent. 

No  surveyor  shall  give  evidence  in  any  cause  depending  in 
any  of  the  courts  of  this  state,  or  before  arbitrators,  respeetins 
the  survey  or  measurement  of  lands  which  he  may  have  made^ 
unless  if  required,  either  such  surveyor  shall  make  oatli,  or  it 
shall  otherwise  be  shown  that  the  chain  or  measure  used  by 
him  was  conformable  to  the  standards  of  the  state  which  were 
the  standards  of  the  state  at  the  time  such  survey  was  made. 
An  official  certificate  of  any  state,  county,  city,  village  or  town 
sealer  elected  or  appointed  pursuant  to  the  laws  of  this  state, 
or  the  oath  of  such  surveyor,  that  such  chain  or  measure  cod> 
formed  to  the  state  standard  which  shall  have  been  fumiahed 
any  8U«h  sealer  purawat  to  the  provisions  of  the  lawa  of  tius 
state,  shall  ue  prima  facie  evidence  of  such  conformity,  and  aa 
olncial  certificate  made  by  any  such  sealer  that  the  implemeat 
used  in  measuring  such  chain  or  other  measure  was  the  one 
provided  under  such  laws  for  such  purposes,  shall  be  prima 
facie  evidence  of  that  fact. 

Added  by  L.  1009,  ch.  65,  DerlTatlon  —  L.  1851,  cb.  134,  i  33.  as  sm'd 
by  L.  1808,  ch.  101,  |  1.  See  note  4  of  notes  of  Board  of  Statutory  Con* 
SQUdatlon  at  end  of  code. 


I  841-1».  [Added,  1918.]  Trial  and  burden  of  Rroof  of  oob* 
trlbntory    nenUnence. 

On  the  trial  of  any  action  to  recover  damages  for  caaainf 
death  the  contributory  negligence  of  the  person  killed  ahaJl  be  a 
defense,  to  be  pleaded  and  proven  by  the  defendant. 

Added  by  L.  1913,  ch.  '228.     In  effect  Sept  1,  1813. 


I  841-b.  [Addod,  1813.]     Beoltala  aa  to  belmklp  Im  4c«da. 

Hereafter,  in  any  proceeding,  suit  or  action  pending  or  here- 
after brought,  in  any  of  the  courts  of  this  state,  any  deed,  mort- 
gage, lease,  release,  power  of  attorney,  or  other  iustrtment  more 
than  thirty  years  old,  executed  for  the  purpose  of  tTansferrinf 
the  title  to  or  interest  in  lands,  tenements  or  hereditaments  sit- 
uated within  this  state,  which  contains  recitals  that  the  granton, 
grantees,  or  either,  or  both,  are  the  hcirs-at-Iaw  of  a  prior  owner 
of  the  title  or  interest  described  in  said  instrument,  shall  be  pre* 
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sniuptiTe  evidence  of  said  heirship  as  therein  recited,  if  such  in- 
strument be  daly  acknowledged  or  witnessed  and  proved  in  any 
maoxier  required  or  permitted  at  the  date  of  the  execution 
tliereof,  and  be  duly  recorded  in  any  county  where  any  part  of 
tbe  lands  described  therein  shall  be  located,  or  duly  recorded  in 
tbe   o£Bce  of  the  secretary  of  state  of  the  state  of  New  York. 

by  L.  1913.  ch.  396.    Ia  ^ect  S«pt  1,  1918. 


§§  842-45  OATHS  AND  /  FFIRHATJOXS.  r  9.  t.  l.i,f 

ARTICLES  SBCOND, 

Administration  of  an  oath  or  OffirnicUiom^ 

9ec.  842.  Bofore  wliom  oatbe  aDd  afildavlts  may  be  taken. 
848.  la.,    In  8XK;c-lal  oaaes. 
K44.  Td.;   wftLuiit  the  State. 
b45.  Ueneral  luode  of  BwearlDg. 
840.  \\hen    kmsing   the   gospels  dispensed   vitli, 
847.  When  ufllrmatloo  to  be  made. 
2148.  Other   modes  of  swearing. 
ft48.  Swearing  persons  not  Christians. 
860.  Court  may  examine  witness. 
iCl.  Swearing  falsely  in  any   form,  petjuiy. 

1  842.   [Am'd,    1911,    191B.]      Before   ^bom   oaths   as4  al> 
fldavlts  may  be  taken. 

All  oath  or  affidavit,  required  or  authorized  by  law,  except  an 
oath  to  a  juror  or  a  witness  upou  a  trial,  an  oath  of  offlce.  and 
an  oath  or  acknowledgment  required  by  law  to  be  taken  before 
a  particular  officer,  may  be  taken  before  a  judge,  clerk,  deputy 
clerk,  or  special  deputy  clerk,  of  a  court,  a  notary  public,  uiavor. 
justice  of  the  peace,  a  city  magistrate  of  any  of  the  cities  of  this 
.««Uitc,  or  policti  justice  thereof,  surrogate,  special  county  jmlpf. 
Kpecial  surrogate,  county  clerk,  deputy  county  clerk,  spetii' 
deputy  county  clerk,  or  commissioner  of  deeds,  within  the  dis- 
trict in  which  the.otficer  is  authorized  to  act,  except  that  a  jusik-e 
of  the  peace  may  take  such  oath  or  affidavit  anywhere  in  count)' 
containing  the  town  or  city  in  which  he  is  authorized  to  act;  and 
when  certified  by  the  officer,  to  have  been  taken  before  him.  may 
be  used  in  any  court,  or  before  any  officer  or  other  person. 

2  R.    S.    284.    I    49.   am'd;    am'd   by   L.    1911,   ch.   070:    L.    1915.  cfa.  14<, 
in  enret't  Sept.    1,    1915. 

I  843.   [Am'd,  1877.]     Id.|  In  speelal  cases. 

Where  an  officer,  person,  board,  or  committee,  has  been  hereto- 
fore, or  is  hereafter  authorized  by  law,  to  take  or  hear  testiuiony 
or  to  hear  or  receive  an  affidavit,  or  to  take  a  deposition,  in  rela- 
tion to  a  matter,  concerning  which  he  or  it  has  a  duty  to  perform, 
the  officer  or  person,  or  a  member  of  the  l)oard  or  committee,  nny 
admini-ster  an  oath,  for  that  purpose.  Where  an  officer,  person. 
lK)ard,  or  committee,  to  whom  or  to  which  application  is  made  In 
do  an  act  in  an  official  capacity,  requires  information  or  proof,  to 
enable  him  or  it  to  decide  upon  the  propriety  of  doing  the  act,  ht* 
or  it  may  receive  an  affidavit  for  that  purpose. 
Id.  S.12,  8  11. 

f  H44.  Id.}  wlthont   the   State. 

An  oath  or  affidavit  required,  or  which  may  be  received,  in  an 
action,  special  proceeding,  or  other  matter,  maj;  be  taken,  withoac 
the  State,  except  where  it  is  otherwise  specially  prescribed  by 
law,  before  an  officer  authorized  by  the  laws  of  the  State,  to  take 
and  certify  the  acknowledgment  and  proof  of  deeds,  to  be  n*- 
corded  in  the  State;  and,  when  certified  by  him  to  have  been 
taken  before  him,  and  accompanied  with  the  like  certificates,  a* 
to  his  official  character  and  tlie  genuineness  of  his  signatun*.  <$ 
are  required  to  entitle  a  deed  acknowledged  before  him  to  be  rf- 
corded  within  the  State,  may  be  used,  as  if  taken  and  certified  in 
this  State,  by  an  officer  authorized  by  law  to  take  and  certify  tat 
same. 

I  845.   [Am'd,  1809.]     General  mode  of  sw^earlnir. 

Except  as  otherwise  specially  prescribed  in  this  article,  wben 
an  oath  is  administered,  the  witness  shall  lay  his  hand  oa  ^ 
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fTospels  and  express  assent  to  the  oath,  and  it  shall  be  according 
to  the  present  practice  except  that  the  witness  need  not  kiss  the 
l^spelF. 

2  B.  8.  407,   I  82;  U  1890,  eh.  840.     In  effect  Sept.   1.   1809. 

i  848.  [Am-d,  1890.]     IVlieii  klsslns:  the  ffoiipela  dlspeniied 
with. 

The  oath  mast  be  administered  in  the  following  form,  to  a  per- 
son who  so  desires,  the  laying  of  the  hand  upon  the  gospels  being 
omitted:  **  You  do  swear,  in  the  presence  of  the  ever-living  God.*' 
While  so  swearing,  he  may  or  may  not  hold  up  his  hand,  at.  his 
option. 

3  B.  8.  407,   i  88;  L.  1809,  ch.  340.     In  effect  Sept.  1,   1800. 

i  847.  W^hen  afflrmatlon   to  be  made. 

A  solemn  declaration  or  affirmation,  in  the  following  form,  must 
be  administered  to  a  person  who  declares  that  he  has  conscien- 
tious scruples  against  taking  an  oath,  or  swearing  in  any  form: 
'*You  do  solemnly,  sincerely,  and  truly,  declare  and  affirm." 

Id.,  i  84. 

i  848.  CAm'd,  1877,  1800.]    Other  modea  of  ■wearlnsr. 

If  the  court  or  officer,  before  which  or  whom  a  person  is  offered 
98  a  witness,  is  satisfied,  that  any  peculiar  mode  of  swearing,  in 
lieu  of,  or  in  addition  to  laying  the  hand  upon  the  gospels,  is,  in 
his  opinion,  more  solemn  and  obligatory,  the  court  or  officer  may, 
in  its  or  his  discretion,  adopt  that  mode  of  swearing  the  witness. 

Id.,  I  85;   L.  1809,  cb.  840.     In  effect  Sept.   1,  1800. 

I  849.  Swearlns:  persons  not   Chrlstiiins. 

A  person  believing  in  a  religion,  other  than  the  Christian,  may 
be  sworn  according  to  the  peculiar  ceremonies,  if  any,  of  his  re- 
ligion, instead  of  as  prescribed  in  section  845  or  section  846  of 
this  act. 

Id.  4W,  i  86. 

i  860.  Court   nkmy  exanklne  witness. 

The  court  or  officer  may  examine  an  infant,  or  a  person  appar- 
ently of  weak  intellect,  produced  before  it  or  him,  as  a  witness,  to 
ascertain  his  capacity  and  the  extent  of  his  knowledge;  and  may 
inqnire  of  a  person,  produced  as  a  witness,  what  peculiar  cere- 
monies in  swearing  he  deems  most  obligatory. 

Id.,  i  80,  sm*d. 

I  881.  [Repealed  by  L.  1900,  ch.  88.   See  Penal  Law,  S  162%] 
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TITUB  n. 
Ctompelling  the  attendanoe  and  testimony  of  a  witSM^ 

8ec.  862.  Mod*  of  lerrlas  sabpoenft  IflffMd  oot  of  a  ooart. 
8B3.  Penalty  for  disobedience. 
864.  Subpoena  to  be  iMued  bj  judge,  eta 
866.  Penalty  for  dlaobeying  subpoena.    Warrant  for  witneH. 
866.  When  wltnen  to  be  Imprisoned. 
667.  GooteDtfl  of  warrant. 

868.  To  wbom  directed;  bow  executed. 

869.  Qualification  of  preceding  aectlooa. 
886.  witness  exempt  from  arrest. 

401.  Wben  to  be  discharged  from   arrest. 
882.  By  whom  witnesses   may  be  discharged. 

863.  Arreetf  when   void;  penalty. 

864.  Sheriff  not  to  be  llanle    unless  affldaTlt  Is  made. 
866.  Application   of   foregoing   provisions   to  Judgments. 

866.  Records  not  to  be  removed  by  virtue  of  subpoena. 

867.  Production,  etc.,  of  book  of  account. 

868.  Books,  etc..  of  corporation,  how  produced. 

809.  When  personal  attendance  not  required  by  fubpoeoa  ducea  taean. 


9  859.  Mode  of  ■eririm«  svbpoeiaa  iMiiied  o«t  •<  a 

A  subpoena,  issued  out  of  the  court,  to  compel  the  attendanee 
of  a  witness,  and,  where  the  subpoena  so  requires,  to  compel  him 
to  bring  wita  him  a  book  or  paper,  most  be  serred  aa  foUowa: 

1.  The  original  subpoena  must  be  exhibited  to  the  witneaa. 

2.  A  copy  ot  the  subpoena,  or  a  ticket  Qontainiog  its  aabetane^v 
must  be  aelivered  to  him« 

3.  The  fees,  allowed  b^  law,  for  traveling  to,  and  retamiac 
from,  the  place  where  he  is  required  to  attendi  and  for  one  dnj** 
attendance,  must  be  paid  or  tendered  to  bun. 

2  R.  8.  400,  I  42,  with  amendments. 

g  863.  Penalty  for  dlaobedlence« 

A  person  so  subpoenaed,  who  fails,  without  reasonable  excnaa* 
to  obey  the  subpoena,  or  a  person  who  fails,  without  rea«onabla 
excuse,  to  obey  an  order,  duly  served  upon  him,  made  by  the 
court,  or  a  judge,  in  an  action,  before  or  after  final  judgment 
therein,  requiring  him  to  attend,  and  be  examined,  or  so  to  at- 
tend, and  bring  with  him  a  book  or  papeVi  is  liable,  in  additloii  to 
punishment  for  contempt,  for  the  damages  sustained  by  the  party 
aggrieved  in  consequence  of  the  failure*  and  fifty  dollars  in  addi* 
tion  thereto.  Those  sums  may  be  recovered  In  one  action,  or  In 
separate  actions.  If  he  is  a  party  to  the  action  in  which  he  was 
subpoenaed,  the  court  may,  as  an  additional  punishment,  strike 
out  his  pleading. 

Id.,  i  43,   am'd. 

I  8S4.  [Am*!!,  19O0.]  Svbpoenft  to  be  iMnied  hT  |vdso» 
etc. 

When  a  judge,  or  an  arbitrator,  referee,  or  other  peraoii,  or  a 
board  or  committee,  or  a  committee  of  either  house  of  tke 
legislature,  or  a  joint  committee  thereof,  duly  empowered  by 
resolution  or  act  to  sit  and  take  testimony  during  the  session 
thereof,  or  after  the  adjournment  thereof,  has  been  heretofore 
or  is  hereafter  expressly  authorized  by  law  to  hear,  try,  or  de- 
termine a  matter,  or  to  do  any  other  act  in  au  ofllcial  capacity, 
in  relation  to  which  proof  may  be  taken,  or  the  attendance  of 
a  person  as  a  witness  may  be  required;  or  to  require  a  person  to 
attend,  either  before  him  or  it,  or  before  another  jnd«o  or 
ofllcer,  or  a  person  designated  in  a  f^ommipsion  Issued  hr  m 
wurt  of  another  State  or  country,  to  g^fve  testimony,  or  to  IkmwL 
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his  deposiUoo  token,  or  to  be  examined:  a  subpoena  may  be 
iasned,  by  and  under  the  hand  of  the  judi^,  arbitrator,  referee, 
or  other  person,  or  the  chairman  or  a  maj'ority  of  the  board  or 
committee,  requiring  the  person  to  attend;  and  also,  in  a  proper 
case,  to  bring  with  him  a  book  or  a  naper.  The  subpoena  must 
be  mrred,  as  prescribed  in  seetion  eight  hundred  and  tifty-two 
of  this  act.  This  section  does  not  apply  to  a  inatter  arising,  <» 
an  act  to  be  done,  in  an  action  in  a  court  of  ra^ord, 

2  R.  8.  401.  I  44.  ini'd    L.  IdOO,  ch.  587.      In  eSrect  April  23.  1900. 
U   lt07.  ch.   546. 


I  «Q»«  (Am'd,   ISTfl.]     rmULlty  lor  dUolii«ytnar  ivbtpoei 
Warr«mt   tor   'vrttaesa. 

A  person  who  ia  duly  subpoenaed,  «a  prescribed  iu  the  last  sec- 
tion, must  obey  the  subpoena.  If  he  fails  ho  to  do,  without  a 
reasonable  excuse*  he  is  liable*  in  addition  to  any  other  punish- 
ment which  may  oe  lawfully  indicted  therefor,  lor  the  damagea 
sustained  by  the  person  aggrieved,  in  consequence  of  the  failure, 
and  fifty  dollars  in  addition  thereto,  to  be  recovered  as  prescribed 
in  section  eight  hundred  and  fifty-three  of  this  act  If  he  fails 
to  attend,  the  person  issuing  the  subpoena.  If  he  is  a  judge  of  a 
court  of  record  or  not  of  record,  or  If  not,  then  any  judge  of  such 
a  court,  upon  proof  by  affidavit  of  the  failure  to  attend,  must 
issue  a  warrant  to  the  sherlflf  of  the  county  commanding  him  to 
apprehend  the  defaulting  witness,  and  bring  him  before  the  offi- 
cer, person,  or  body,  before  whom  or  which  his  attendance  was 
required. 

Id.,  U  4B  and  46.  consolidated. 

S  856,  [Am*d,   1870.]    flTbeii  witness  to  be  Imprisoned. 

If  the  person  subpoenaed  and  attending  or  brought  as  pre- 
scribed in  the  last  section*  before  an  officer  or  other  person  or  a 
body  refuses  without  reasonable  cause  to  be  examined,  or  to 
answer  a  legal  and  pertinent  question,  or  to  produce  a  book  or 
paper,  which  he  was  directed  to  bring  by  the  terms  of  the  sub- 
poena, or  to  anbscribe  his  deposition  after  it  has  been  correctly 
reduced  to  writing,  the  person  Issuing  the  subpoena,  if  he  Is  n 
iodge  of  a  court  of  record,  or  not  of  record,  may  forthwith,  or  if 
he  is  not,  then  any  judge  of  such  court  may  upon  proof  by  affi- 
davit of  the  facts  by  warrant  commit  the  offender  to  jail,  there 
to  renaain,  until  he  submits  to  do  the  act  which  he  was  so  required 
to  do  or  ia  discharged  according  to  law, 

U.,  i  47.  aa'd  vcrtaally.     Sm  |  816,  post. 


I  8S7.  Contemts  of  warromt. 

A  warrant  of  commitment,  issued  as  prescribed  In  the  last  sec- 
tion, muflt  specify  particularly  the  cause  of  the  commitment:  and, 
if  the  witneaa  is  committed  fOr  reftNdng  to  answer  a  question,  the 
qtation  must  be  inserted  In  the  warrant. 

M  .  I  48.    8c«  I  876,  post. 

I  8Bfib  To  -whoMi  dleoetedi  boTr  ezeeated. 

A  warrant  to  apprehend  or  commit  a  person,  issued  as  pre-* 
■eribed  in  this  title,  must  be  directed  to  the  sheriff  of  the  county 
where  the  person  is,  and  must  be  executed  by  him,  in  the  same 
manner,  aa  a  similar  mandate  issued,  bgr  a  court  of  record.  In  an 
action. 

Id.    402.  I  49.    8m  I  876,  post. 

S  9S9.  UnollflcatloB   of  preeedlntf  seotlons. 

The  foregoing  sections  of  this  title  do  not  apply  to  a  subpoena 
iMued  by  a  Justice  of  tlie  peace ;  or  lo  a  witness  subnoenaed  to 
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attend  a  court  held  by  a  justice  of  the  peace;  or  to  a  case  where 
special  proTision  is  otherwise  made  by  law,  for  compelliDi?  the 
attendance  of  a  witness. 

2   R.    S.    402.    I    60. 

I  860.  [Repealed  by  L.  1909,  ch.  14.  See  Ck>n8olidated  Laws, 
tit.  Civil  Rights  Law,  §  25.] 

I  861.   [Am'd,  1900.]     When  to  be  dtscharsred  from  mrrest. 

The  court,  from  which  a  subpoena,  served  in  good  faith,  was 
issued,  or  by  which  an  order  was  made,  requirmg  a  person  to 
attend,  for  the  purpose  of  being  examined;  or  a  judge  thereof, 
upon  proof,  by  affidavit,  of  the  facts,  must  make  an  order,  direct- 
ing the  discharge  of  a  witness  or  other  person,  from  an  arrest 
made  in  violation  of  section  twenty-six  of  the  civil  rights  law. 

Id..   I  52,   amM.     AmM  by   L.   1909,   cb.   65,    f   3.     9«e  note  47    of  nota 
of  Board  of  Statutory   CoDsolidatlon  at  end  of  ood«. 

I  862.    [Am'd,    1805,    1000.]      By   ^hom    wltneasea    naaar   he 
dlscharar^d. 

A  justice  of  the  supreme  court,  in  any  part  of  the  State,  or  a 
county  judge,  has  the  like  authority  as  a  judge  of  the  court,  to 
make  an  order  for  a  discharge,  in  a  case  specified  in  the  last  sec- 
tion. Upon  satisfactory  proof,  by  affidavit,  of  the  facts,  he  must 
also  make  an  order,  directing  the  discharge  of  a  person. arrested, 
in  violation  of  section  twenty-six  of  the  civil  rights  law,  ^vhere  a 
subpoena,  served  in  good  faith  upon  the  oerson  arrested,  was  issued 
as  prescribed  in  section  eight  hundred  and  6fty-four  of  this  act. 

Am'd  by   L.   1895,   ch.    946;    L.   1909,   ob.   65,    |   3.     See  note  48    of  notei 
of  Board  of  Statutory  Gonaolidation  at  ead  of  code. 

If  863-864.  [Repealed  by  L.  1909,  ch.  14.  See  Consolidated 
Laws,  tit.  Civil  Rights  Law,  |§  25-26.]     ■ 

i  866.  Application  of  foreflrolngr  provlnloiis  to  Judvin^ntB. 

The  foregoing  provisions  of  this  title,  relating  to  a  person  re- 
quired, by  an  order  of  a  court,  to  attend,  apply,  where  such  an 
attendance  is  required  by  the  terms  of  a  judgment. 

I  866.  [Am*d,  1805,  1004.]     Reeords  not  to  he  remoT-^A  hr 
▼irtne  of  aiiahpoena« 

The   record   of  a  conveyance  of   real   property,   or  any    other 
record  or  document,   whereof  a  transcript  duly  certified  may  by 
law  be  read  in  evidence,  shall  not  be  removed,  by  virtue  of  a 
subpoena  duces  tecum,  fronoi  the  office  in  which  it  is  kept,  except 
temporarily,  by  the  clerk  having  it  in  custody,  to  a  term  or  sit- 
ting of  the  court  of  which  he  is  derk,  or  by  the  officer,  having 
it  in  custody,  to  a  term  or  sitting  of  a  court,  or  a  trial  before  a 
referee,  held  in  the  city  or  town  where  the  office  is  situated;  hot 
the  records  kept  by  the  register  of  the  county  of  New  York  and 
the  register  of  the  county  of  Kings  shall  not  be  removed  except 
by  an  order  of  court  made  as  in  this  section  provided.      Where 
any  such   record  is  required  at  any  other  place,  or  any  record 
kept  by  the  register  of  the  county  of  New  York  or  the  re«rister 
of  the  county  of  Kings,   is  required  at  a  term  or  sitting  of  a 
court  or  a  trial  before  a  referee,  it  may  be  removed,  by  order  of 
the  supreme  court,  or  a  county  court,  made  in  court,  and  entered 
|n  the  minutes;   .specifying  that  the  production   of  the   original 
instead  of  the  transcript,  is  necessary. 

L.   1895,  ch.  946;   L.  1904,  ch.   84.     In  efTect  March  18,   1904, 
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I   86T.   [Am'dy  1879.]  Produetlon,  ete.,  of  book  of  aeeovnt. 

A  person  shall  not  be  compelled  to  produce,  upon  a  trial  or 
hearing,  a  book  of  account,  otherwise  than  by  an  order  requiring 
him  to  produce  it.  or  a  subpoena  duces  tecum.  Such  a  subpoena 
must  be  served  at  least  five  days  before  the  day  when  he  is  re- 
quired to  attend.  At  any  time  after  service  of  such  a  subpoena 
or  order,  the  witness  may  obtain,  upon  such  a  notice  as  the 
judge,  referee,  or  other  officer  prescribes,  an  order  relieving  him 
wholly  or  partly  from  the  obligations  imposed  upon  him  by  the 
subpMoena  or  the  order  for  production,  upon  such  terms  as  justice 
requires  touching  the  inspection  of  the  book  or  any  portion  tlieerof, 
or  taking  a  copy  thereof  or  extracts  therefrom,  or  otherwise.  An 
order  may  be  made,  as  prescribed  in  this  section,  by  a  judge  of 
the  court,  or  in  a  special  proceeding  pending  out  of  court  before 
.an  officer,  by  the  officer,  or,  in  either  case,  by  a  referee  duly 
appointed  in  the  cause,  and  authorized  to  hear  testimony.  A 
justice  of  the  peace,  or  other  judge  of  a  court  not  of  record,  may 
make  such  an  order  in  an  action  brought  in  his  court,  at  any 
time  after  tlie  commencement  thereof. 

I  86Ta«    [Added^  1015.]      Smbpooma  dvoes  tecvin  relating  to 
boapital  records. 

Where  a  subpoena  duces  tecum  shall  be  served  upon  a  public 
hospital,  or  superintendent  or  officer  thereof,  requiring  the  pro- 
duction of  any  books  of  such  hospital,  showing  certain  entries  or 
records  therein,  or  any  other  record  or  data  relating  to  the  physi- 
cal condition  or  treatment  of  a  patient,  a  transcript  of  such 
entries  or  records  or  data  duly  certified  by  the  superintendent  of 
such  hospital  or  his  assistant  and  delivered  to  the  court  or  tri- 
bunal  requiring  it  shall  be  deemed  sufficient  compliance  with  such 
subpoena,  unless  otherwise  ordered  by  the  court,  and  any  such 
transcript  authenticated  and  produced  as  herein  provided,  shall 
be  deemed  evidence  as  if  the  original  of  such  books,  entries  or 
records  were  produced. 
Added  by  L.   1915,  cb.   325,  in  effect  Sept.   1,    1915. 


I  868.  Books*  ete.,  of  oorporatlOBy  bo^vr  prodvcod* 

The  production,  upon  a  trial,  of  a  book  or  paper,  belonging  to 
or  under  the  control  of  a  corporation,  may  be  compelled,  in  like 
manner  as  if  it  was  in  the  hands,  or  under  the  control,  of  a 
natural  person.  For  that  purpose,  a  subpoena  duces  tecum,  or 
an  order,  made  as  prescribed  in  the  last  section,  as  the  case  re- 
quires, must  be  directed  to  the  president,  or  other  head  of  the 
corporation,  or  to  the  officer  thereof,  in  whose  custody  the  be  ok 
or  paper  Is. 

I  868.  When   personal   attendanee   not   reaulred   by   onb- 


In  a  case  specified  in  the  last  section,  or  where  a  subpoena 
daces  tecum,  or  an  order,  made  as  presribed  in  setion  866  or 
section  867  of  this  act,  requires  a  public  officer  to  attend,  and 
brins  a  book  or  paper  under  bia  control,  the  subpoena  or  order  is 
deemed  to  be  sufficiently  obeyed,  if  the  book  or  paper  is  produced 
by  a  subordinate  officer  or  employee  of  the  corporation,  or  in  the 
public  office,  who  possesses  the  requisite  knowledge  to  identify 
It.  and  to  testify  respecting  the  purposes  for  which  it  is  used. 
If  the  persona]  attendance  of  a  particular  officer  of  the  corpora- 
tion or  public  officer  is  required,  a  subpoena,  without  a  duces 
tecum  clause,  must  also  be  served  upon  him. 
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DBPOSITIONS. 


TITLE  nX, 

DapMittuna. 


ARTICLB    FIRST. 

kfn  and  to  be  UMtd  within  tk«  Btatm. 


11    of    PBrty   or   mverfta    pirtr.      Uaaur 
(  depoaltluBs.     Xrtunl  of  penona  (xaaOD 


The  dppn.ition  of  a  party  to  nn  notton  pendfnK  In  a  court  of 
record,  or  of  a  person  who  eipwta  to  be  a  parly  to  bd  artira 
•bout  to  be  brouBht  in  surh  n  oonrt  may  be  taken  at  hi "  o^ 
imunce   or  at   the   inMance   of  an   adverse   partT.   or   by    a   «; 

?"n,!^^"'!!r?J.1'r!H^V'""'   ^""^  "^'""^  "'  ''"'■'"^  ^^^    ^"''' 

■.  iTop..  pBM  of  II  300.  aei.  302  Ma  3»r-  i. 

^_  enJ  of  ™i     ""^  "'""  *"  "'  ""*  "'  l»o«M  <* 

1  STl.    [Am'd,    ISTT,    laoe.l      Dep«alllon   Af   »    witscw    ■■( 

Tlie   deposition  of  a   pcraon   i 
auterial  uad   u«cewuiry   to   a   party   i 
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court  of  record,  or  to  a  person  who  expects  to  be  a  party  to  an 
action  about  to  be  brou^rbt  in  such  a  court,  by  a  person  other 
than  the  person,  to  be  examined,  may  also  be  taken,  as  prescribed 
in  this  article. 

S  R.  8.  S81,  pwtioin  or  If  1.  2,  8S  and  84  (2  Edm.  407,  414,  415). 
Am'd  br  U  1909.  cli.  66.  |  t.  Itet  note  46  oC  aotCi  of  BomA  of  BUtntoff 
ronwiilrfsMan  at  cM  oC  codo. 

I  Sra.  [Am'd,  1877.  187»,  1880,  1808,  1896,  1911,  1913.] 
ApplieAtlomi  eontei^ta  of  AfldLavlt. 

The  person  desiring  to  take  a  deposition  as  prescribed  in  this 
article,  may  present  to  a  judge  of  the  court  in  which  the  action 
is  pending;  or,  if  it  is  pending  in  the  supreme  court,  to  a  county 
juage:  or,  if  an  action  is  not  ^ending,  but  is  expected  to  be 
brouirnt,  to  a  judge  of  the  supreme  court,  or  to  a  county  judge; 
an    affldaTit,   setting  forth   as   follows: 

1.  The  names  and  residences  of  all  the  parties  to  the  action, 
and  whether  or  not  they  have  appeared,  and  if  either  of  them 
has  appeared  by  attorney,  the  name,  and  the  residence  or  office 
address  of  the  attorney;  or,  if  no  action  is  pending,  the  names 

'  and   residences  of  the  expected  parties  thereto. 

2.  If  an  action  is  pending,  the  nature  of  the  action,  and  the 
substance  of  the  judgment  demanded,  and  if  the  application  is 
made  by  the  defendant  before  answer,  or  by  either  party  after 
answer,  the  nature  of  the  defense. 

3.  If  no  action  is  pending,  the  nature  of  the  controversy  which 
is  expected  to  be  the  subject  thereof. 

4.  The  name  and  residence  of  the  person  to  be  examined,  and 
that  the  testimony  of  such  person  is  material  and  necessary  for 
the  party  making  such  application,  or  the  prosecution  or  defense 
of  such  action,  and  if  the 'action  is  to  recover  damages  for  per- 
sonal injaries.  that  the  defendant  is  ignorant  of  the  nature  and 
extent  of  aucn  personal  injuries,  and,  at  the  option  of  the  appli« 
cant  the  place  where  he  is  sojourmng,  or  wuere  he  regularly 
transacta  bnsineae, 

8co  Bale  St. 

5.  If  an  action  is  pending,  that  the  person  to  be  examined  Is 
about  to  deiMirt  from  the  State;  or  that  ne  is  so  sick  or  infirm,  as 
to  afford  reasonable  ground  to  believe  that  he  will  not  be  able  to 
attend  the  trial;  or  that  any  other  special  circumstances  exist, 
which  render  it  proper  that  he  should  be  examined  as  prescribed 
in  this  article.  But  this  subdivision  does  not  apply  to  a  case, 
where  the  person  to  be  examined  is  a  party  to  tne  action. 

8m  101  App.  Dlv.  466. 

fl.  If  no  action  fs  pending,  that  the  person  expected  to  be  the 
advene  party  Is  of  full  age,  and  a  resident  of  the  State,  or  so* 

gmming  within  the  State;  or  that  he  has  an  office  within  the 
tate»  where  he  regnlarly  transacts  business  in  person,  specifying 
the  place,  and,  if  it  is  in  a  city,  the  street  and  street  number,  or 
other  designation  of  the  particular  locality;  or,  if  two  or  more 
persons  are  expected  to  be  adverse  parties,  that  each  is  of  full 
age,  and  so  resident  or  sojourning,  or  has  an  office;  also  the  cir- 
c^mnranceg  which  vender  It  necessary  for  the  protection  of  the 
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applicant's   rights,   that  the   witness's  testimony   should  be   per- 
petuated. 

7.  Any  other  fact  necessary  to  show  that  the  case  comes 
within  one  of  the  two  last  sections.  And  if  the  party  soai^ht  to 
be  examined  is  a  corporation,  joint  stock  or  other  nnhicorponited 
association,  the  affidavit  shall  state  the  name  of  the  officers, 
directors,  or  managing  agents  thereof,  or  any  of  them  whose  tes- 
timony is  necessary  and  material,  or  the  books  and  papers  :is  to 
the  contents  of  which  an  examination  or  inspection  is  desired, 
and  the  order  to  be  made  in  respect  thereto  shall  direct  the  ex- 
amination of  such  persons  and  the  production  of  such  books  and 
papers,  and  on  such  eAamination  the  books  or  papers;,  or  any 
part  or  parts  thereof,  may  be  offered  and  receivcKl  in  evidence  in 
addition  to  the  use  thereof  by  the  witness  to  refresh  his  memory. 

2  R.  S.  391,  398,  f|  2,  84.  Am'd  by  L.  1877,  ch.  416;  L.  1879,  eh.  542; 
L.  1880.  oh.  636;  L.  1893.  ch.  721;  L.  1895,  ch.  946;  U  1911.  ch.  781: 
U  1913,  ch.  278.     In  effect  Sept.  1.  1913.     See  Rule  82. 

I  873.  [Am*d,  187T,  1879,  1884,  1803,  1894.]  Order  for 
exajulmation. 

The  judge  to  whom  such  an  affldayit  is  presented  must  srai>t^ 
an  order  for  the  examination,  if  an  action  is  pending;  if  no  action' 
is  pending  he  must  grant  it  if  there  be  reasonable  ground  to 
believe  that  an  action  will  be  brought,  as  stated  in  the  affidavit, 
and  that  the  application  is  made  in  good  faith  to  preserve  the 
expected  testimony;  otherwise  he  must  dismiss  the  applicatiox 
Where  the  person  to  be  examined  is  a  party  to  a  pendin?  acti*;n. 
or  is  ^xpecttHi  to  be  a  party  to  an  action  to  be  brought,  the  iirder 
may,  in  the  discretion  of  the  judge,  designate  and  limit  the  par- 
ticular matters  as  to  which  he  shall  be  examined.  In  every 
action  to  recover  damages  for  personal  injuries,  the  conrt  or 
Judge,  in  granting  an  order  for  the  examination  of  the  plaintifT 
before  trial  may,  if  the  defendant  apply  therefor,  direct  that  the 
plaintiff  submit  to  a  physical  examination  by  one  or  more  phyid- 
eians  or  sbrgeons,  to  be  designated  by  the  court  or  judge,  and 
such  examination  shall  be  had  and  made  under  such  restrictions 
and  directions  as  to  the  court  or  judge  shall  seem  proper.  In  any 
action  brought  to  recover  damages  for  personal  injuries,  where 
the  defendant  shall  present  to  the  court  or  judge  satisfactory 
evidence  that  he  is  ignorant  of  the  nature  and  extent  of  the 
injuries  complained  of,  the  court  or  judge  shall  order  that  such 
physical  examination  be  made;  and  if  the  party  to  be  examined 
shall  be  a  female  bhe  shall  be  entitled  to  have  such  examin&tiun 
before  physicians  or  surgeons  of  her  own  sex.  The  order  must 
require  the  party  or  persons  to  be  examined  to  appear  before 
the  judge,  or  befrue  a  referee  named  in  the  order,  for  the  pni^ 
pose  of  taking  the  examination,  at  a  time  and  place  therein 
specified.  The  order  must  also  direct  the  time  of  service  of  a 
copy  thereof;  which  must  be  made  within  the  State,  not  more 
than  twenty,  nor  less  than  tive  days,  before  the  time  fixed  for 
the  examination,  unless  special  circumstances,  making  a  differ- 
ent time  of  service  necessary,  are  shown  ia  the  affidaTita  and 
that  fact  is  recited  in  the  order. 


2  R.  8.  392,  398,   ||  3.  34.     Am'd  by  L.  1877,  cli.  410:   U  1879.  clft. 

L.   1884,   cb.   399;   L.   1893,   cb.   721;   U    1894,   cb.   428. 


Mti 


I  874.  [Am'd,  1877  and  188:2.]     PantoluneMt  for  41s»lb«fw 
Ins  order. 

Witness  fees,  at  the  rate  prescribed  by  law  in  an  action  in  the 

supreme  court,  must  be  paid  or  tendered  when  the  order  is  served 

upon  the  party  or  other  person  required  to  attend.     If  the  party 

or  person  so  served  fails  to  obey  the  order,  his  attendance  may 

li  be  comn^lled.   and   he  mnv   ho   nnnishprl    in    likp  mnnnckr     unJi  *\t'm 
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proceedings  thereon  are  the  same,  as  if  he  failed  to  obey  a  sub- 
poena, issued  from  the  court,  in  which  the  action  is  pending;  or, 
if  no  action  is  pending,  from  the  court  of  which  the  judge  is  a 
member. 

S   8T5«   [Am'd,   1879.1      Serrlce  of  order,   ete. 

A  copy  of  the  order,  and  of  the  affidavit  upon  which  it  was 
fcranted,  must  be  served  upon  the  attorney  for  each  party  to 
the  action,  in  like  manner  as  a  paoer  in  the  action;  or,  if  a  party 
has  not  appeared  in  the  action,  tney  must  be  served  upon  hira, 
as  directed  by  the  order.  If  no  action  is  pending,  they  mugt  be 
personally  served  upon  each  of  the  persons,  named  therein  as 
expected  adverse  parties. 

i   8TG.  lAm'dy   1870.]      Examination  of  adverse  party. 

Upon  proof,  by  affidavit,  that  service  of  a  copy  of  the  order 
and  of  the  affidavit  has  been  duly  made,  as  directed  in  tne 
order,  the  judge  or  the  referee  must  proceed  to  take  the  deposi- 
tion of  the  witness,  at  the  time  and  place  specified  in  the  order. 
He  may,  from  time  to  time,  adjourn  the  examination  to  another 
day,  and  to  another  place,  within  the  same  county.  Sections 
ei^ht  hundred  and  fifty-six,  eight  hundred  and  fifty-seven  and 
ei^ht  hundred  and  fifty-eight  of  this  act  apply  to  the  examination 
of  a  party  or  a  person  expected  to  be  an  adverse  party,  taken  as 
prescribed  in  this  article. 

2  B.  S.  302.  i  5,  and  id.  390,  i  36. 

S  877.  [Repealed  In  1877,  re-enaeted  in  1882.]  Party 
confined    In    prison. 

Where  the  party  or  other  person  to  bo  examined  is  confined  in 
a  prison  or  iail  within  the  State,  under  a  sentence  for  a  felony, 
that  fact  must  be  stated  in  the  affidavit,  and  his  deposition  may 
be  taken  as  prescribed  in  the  foregoing  sections,  as  if  he  was  not 
so  cjnfined,  except  that  in  such  a  case,  the  granting  or  refusing 
the  order,  and,  if  granted,  tlie  appointment  of  a  referee  to  take 
the  testimony,  is  always  in  the  discretion  of  the  judge.  The 
order  must  require  the  production  of  the  prisoner  by  the  person 
in  charge  of  tno  prison  or  jail  at  the  prison  or  jail;  but  it  may 
prescribe  such  regulations  and  restrictions  with  respect  thereto 
as  the  judge  deems  proper. 

$  878.  (Repealed,  1877.) 

f   870.  [Am'dy   1882.]      Deposition   by  eonsent. 

The  parties  to  an  action  may  stipulate,  in  writing,  that  the 
deposition  of  a  competent  witness,  to  be  used  therein,  may  be 
taken  before  a  judge  or  referee,  at  a  time  and  place  specified  in 
the  stipulation,  either  orally,  or  upon  interrogatories,  to  be  agreed 
upon  in  like  manner.  The  witness  may  be  subpoenacHl  to  attend 
the  examination,  as  upon  a  trial;  and  the  judge  or  referee  may 
take  his  deposiUon,  as  if  an  order  hjid  been  made  by  the  court, 

200 


i  I  880-82  DEPOSITIONS.  c.  9,  t  d,  a.  i 

directing  it  to  be  so  taken.  But*  this, section  does  not  apply  to 
a  case  specified  in  section  eiglit  hundred  and  seyenty-sereo 
of  this  act. 

L.  1847,  ch.  280,  If  78  and  70,  amended. 

I  880.  [A.m>d,  1870.]  Rvles  fov  examination  of  party  ov 
expected  party.  Manner  of  taklnar  and  retnrninv  depoal« 
tlonv.      Refnaal    of   persons    exan&lned   to    answer* 

The  examination  of  a  party,  or  an  exnected  party,  is  subject 
to  tne  same  rules  as  if  he  was  examined  upon  the  trial.  The 
Judge  or  referee,  upon  every  other  examination  taken  as  pre- 
scribed in  this  article,  must  insert  therein  every  answer  or  dec- 
laration of  the  person  examined,  which  either  party  reqaires 
to  be  inserted.  The  deposition,  when  completed,  must  be  care- 
fully read  to  and  subscribed  by  the  person  examined;  must  be 
certified  by  the  judge  or  referee  taking  it;  and,  within  ten  days 
thereafter,  must  be  filed  in  the  office  of  the  clerk;  or,  if  no 
action  is  pending,  In  the  office  of  the  clerk  of  the  county  in 
which  it  was  taken;  together  w*ith  the  stipulation  or  order,  under 
w^hich  it  was  taken;  the  affidavit  upon  which  the  order  was 
granted;  and  proof  of  the  service  of  a  copy  of  the  order  and  of 
the  affidavit.  If,  upon  an  examination  before  a  referee,  the 
person  examined  refuses  to  answer  any  question,  the  referee 
must  report  the  fact  to  the  court  or  judge,  who  must  deter- 
mine whether  the  question  is  relevant,  and  whether  the  witness 
is  bovnd  to  answer  it. 

2  B.  8.  382,  i  6,  and  part  of  i   5   (2  Edm.  408) ;  and  id.  809.  f  87  (1 
■dm.  416). 

1  881.   [Am'd,  1011.1     "When  to  be  read  fln  evidence. 

The  deposition,  or  a  certified  copy  thereof,  may  be  read  in 
evidence  by  either  party,  at  the  trial  of,  or  upon  the  asses  ?ment 
of  damages,  by  writ  of  inquiry,  or  upon  a  reference,  or  otherwise, 
in  the  action  or  in  any  special  proceeding  specified  in  the  orii^inal 
affidavit  or  stipulation,  or  in  any  other  action  or  special  proceed- 
ing thereafter  brought  between  the  same  parties,  or  between  any 
parties  claiming  under  them  or  either  of  them,  or,  if  no  action  wr 
special  proceeding  is  then  pending.  In  an  action  or  special  pro- 
ceeding thereafter  brought  between  the  persons  named  in  the 
original  affidavit  as  expected  parties,  or  between  persons  claim- 
ing under  them  or  either  of  them,  including  the  case  where  one 
of  the  partips  is  the  executor  of  the  will  or  administrator  of  the 
estate  of  the  witness  and  is  given  a  cause  of  action  by  reaf«on  of 
section  nineteen  hundred  and  two  of  this  act.  And  except  in  the 
cases  prescribed  to  the  contrary  in  section  eight  hundred  and 
eighty-two  of  this  act^  the  said  deposition,  or  a  certified  c*>py 
thereof,  may  be  read  m  evidence  by  either  party  to  the  action 
or  special  proceeding  in  which  it  fs  taken,  and  as  between  the 
defendant  in  said  action  and  the  legal  representatives  and  privies 
in  interest  and  estate  of  the  plaintiff,  and  as  between  the  plaintiff 
and  tho  legal  representatives  and  privies  in  interest  and  estate  of 
the  defendant,  and  as  between  the  legal  representativM  and 
privies  in  interest  and  estate  of  the  defendant  and  the  legal 
representatives  and  privies  in  interest  and  estate  of  the  plaintiff. 

2  R.  S.  392.  part  of  S  7.  nud  Id.  309.  part  of  I  30;  am'd  by  U  »11, 
ch.  859,  In  effect  Sept.  1,  1911. 
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i  »83l»  (Ani'4f  iW9ti     JfWQot  o(  wl«RMi«'i«  |B»limf |r  to  mi" 

But  «Qch  a  depoaitioQ,  e:(cept  that  of  a  party,  taken  at  the 
instaxice  Qt  ap  adverse  party,  or  a  depoeition  taken  in  pursuance 
of  a  stipulation,  aa  prescribed  in  this  article,  shall  not  be  so 
read  io  eyidence  nntil  It  has  been  Batisfactorily  proved  that  the 
witness  is  dead«  or  ia  unable  personally  to  attend  by  reason  of 
his  inaanityt  sickness  or  other  infirmity,  or  that  he  is  confined 
in  a  prison  or  jail;  or  that  he  has  been  and  is  absent  from  the 
State,  so  that  his  attendance  could  not,  with  reasonable  diligence, 
be  compelled  by  subpoena. 
2  R.  S.  392,  389,  remainder  of  ||  7  tnd  39, 

I  883.  RJIeet  of  deposition. 

A  deposition,  so  read  in  evidence  has  the  same  effect,  and  no 
other,  as  the  oral  testimony  of  the  witness  would  have;  and  an 
objection  to  the  competency  or  credibility  of  t^e  witness,  or  to 
the  relevancy  or  substantial  competency  of  a  question  put  to 
him,  or  of  an  answer  given  by  him;  may  be  made  as  if  the  wit- 
ness was  then  personally  examined  and  without  being  noted 
upon  the  deposition. 

Id.,   li  9  and  40,  ani'd. 

I  884.  Orlirliial  alHdaTltSy  erldence. 

The  original  affidavits,  filed  with  such  a  deposition,  or  certified 
copies  thereof,  are  presumptive  evidence  of  the  facts  therein 
contained,  to  show  a  compliance  with  the  provisions  of  this 
article. 

Id.,    f  38. 

f  886.  [Am'd,  1877,  1801,  1909.]  Deposition  to  be  nsed 
on  n.otion. 

Where  a  party  intends  to  make  or  oppose  a  motion  in  a  court 
of  record  and  it  is  necessary  for  him  to  have  the  affidavit  or 
deposition  of  a  person  not  a  party,  to  use  upon  the  motion,  the 
court  or  a  judge  authorized  to  make  an  order  in  the  case  may  in 
its  or  his  discretion  make  an  order  appointing  a  referee  to  take 
the  deposition  of  that  person.  The  order  must  be  founded  upon 
proof  by  affidavit  that  the  applicant  intends  to  make  the  motion, 
or  that  notice  of  a  motion  has  been  given  which  the  applicant 
intends  to  oppose.  The  affidavit  must  specify  the  nature  of  the 
action  and  must  show  that  the  affidavit  or  deposition  is  neces- 
sary thereon  and  that  such  person  has  refused  to  make  an 
aflBldavit  of  the  facts  which  the  applicant  verily  believes  are 
within  his  knowledge.  If  the  defendant  has  appeared  in  the 
action  an|l  the  application  is  made  on  the  part  of  the  plaintiff 
at  least 'One  day's  notice  of  such  application  must  be  given  to 
the  attorney  of  the  defendant,  and  if  the  application  is  made  on 
the  part  of  the  defendant  similar  notice  must  be  given  to  the 
attorney  of  the  plaintiff.  The  person  to  be  examined  may  be 
subpoenaed  and  compelled  to  attend  as  upon  the  trial  and  may 
be  cross  examined  by  the  party  on  whose  attorney  the  notice  has 
been  served.  The  deposition  must  be  taken  by  question  and 
answer  and*  be  subscribed  by  the  witness,  and  must  be  delivered 
to  the  attorney  for  the  party  who  procured  the  order,  unless  such 
order  provides  for  a  different  disposition  thereof. 

gnbatitnte  for  Co.  Proc.,  I  401.  subd.  7;  L.  1001.  ch.  526;  L.  1009.  ch. 
65,  I  3.  Se«  note  ^  of  notes  of  Board  of  Statutory  Consolidation  at  end 
of  code. 
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I  880.  Wbere  witness  mar  be  eotttpelled  to  attesd. 

Where  a  person  to  be  examined,  as  prescribed  in  this  article, 
is  a  resident  of  the  State,  he  shall  not  be  required  to  attend  in 
any  county,  other  than  that  in  which  he  resides,  or  where  be 
has  an  office  for  the  regular  transaction  of  business,  in  penoo. 
Where  he  is  not  a  resident,  he  shall  not  be  required  to  attend 
in  any  other  county,  than  that  wherein  he  is  served  with  a  sob- 
poena,  unless,  for  special  reasons,  stated  in  the  affldtTit,  the 
order  otherwise  directs. 

Co.  Proc.,   i  391.  last  clause,  'with  amendments. 
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ARTICLB  SKCOND, 

IkptmUwru,  taken  withowt  the  £ftate,for  uae  within  the  State, 

lie.  887.  888.  Wbeo  commtMlon  to  Imim. 

880.  How  and  upon  what  terma  fiantod. 

880.  Order  made  b7  jadge. 

891.  Inteno^torles;   bow  aettled. 

882.  Id.;   to  be  annexed;  dlrectlooa  fOr  return. 

803.  Oommtsalon  to  examioe  wholly  or  partly  npon  oral  qu€!«tlona. 

884.  When  open  conunlaston  may  iMue,  or  depoaittona  may  be  takes, 

896.  Depoeitlona  wbere  adrerae  party  !•  an  Infant  or  committee, . 

886.  Notice  of  examination  npon  oral  qneetlont. 

807.  Open   commSnloo. 

898.  Order  dlrectinc  depoaltJona  to  be  taken. 
880.  Before  whom  oepotttiona  may  be  taken;  notice  of  taking. 
000.  How  deposltlona  taken. 

801.  Commiaalon   or   order   to   take  depoaltlont;    bow  executed  aad  !•• 
turned. 

808.  OertUleate  of  ezecatioB. 

908.  Certlfieate,  a  tafBclent  retnm. 

904.  Betom  by   agent. 

900.  If  agent  la  sick  or  dead. 

906,  907.  Fning  deposition^  etc.,  lo  retamed. 

908.  OommlMlon,  etc.,  by  consent. 

900.  Where  return  to  be  kept;  parties  may  inspect  It,  etc. 

910.  When  deposition  may  be   suppressed. 

911.  Deposition,  etc.,  erldence. 

912.  When  Interrogatories  and  deposition  may  be  in  a  foreign  language, 

913.  Letters  rogatoir. 

i  887.  [Aai'd,  1879.]    "Wlien  eommlsslon  to  issue. 

In  a  case  specified  in  the  next  section^  where  it  appears,  hy 
affidaTit,  on  toe  application  of  either  party,  that  the  testimony 
of  one  or  more  witnesses,  not  within  the  State,  is  material  to 
the  applicant;  a  commission  may  be  issued,  to  one  or  more 
competent  persons,  named  therein;  anthorizing  them,  or  any 
one  of  them,  to  examine  the  witness  or  witnesses  named  therein, 
under  oath,  upon  the  interrogatories  annexed  to  the  commission; 
to  take  and  certify  the  deposition  of  each  witness;  and  to 
return  the  same,  and  the  commission,  according  to  the  directions 
iriTen  in  or  with  the  commission.  The  applicant,  or  any  other 
party  to  the  action,  may  be  thus  examined. 

From  L.  1862,  ch.  875,  |  1,  am'd. 

I  888.  [Am'd',  1806.]     The  aame. 

Such  a  commission  may  be  issued,  in  either  of  the  following 
eases: 

1.  Where  a  party  to  an  action,  brought  in  a  court  of  record. 
Is  in  default  for  want  of  an  appearance  or  pleading,  and  the 
testimony  is  required  upon  the  assessment  of  damages,  by  a 
writ  of  inquiry,  or  upon  a  reference;  or  otherwise,  to  enable  the 
ronrt  lo  render  the  proper  final  judgment. 

2.  Where  final  Judgment  has  been  rendered  against  the  ad- 
rene  party  in  an  action  brought  in  a  court  of  record;  and  the 
testimony  is  required  in  order  to  carry  the  judgment  into  effect. 

3.  Where  an  appeal  from  a  final  judgment,  rendered  in  the 
supreme  court,  the  city  court  of  the  city  of  New-York,  or  a 
couBty  court,  or  a  motion  for  a  new  trial  in  either  of  those 
courts,  is  pending,  and  the  testimony  will  be  material  and  neces- 
■ary  to  tne  applicant,  in  the  prosecution  or  defence  of  the 
action,  if  a  new  trial  is  granted. 

•8se  U   1882,   cb.  410.   f  1264;   past,  I  Sin. 
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4.  Where  the  application  is  made  before  the  joinder  of  issue, 
in  an  action  brought  in  either  of  the  courts  specified  in  the  last 
subdivision;  and  there  is  reason  to  apprehend  that  before  issue 
ih  joined,  and  an  application  for  a  commission  ean  thereafter 
be  made,  the  witness  will  die,  or  become  unable  to  give  his  testi- 
mony, or  remove,  so  that  bis  testimony  cannot  bo  taken. 

5.  Where  an  issue  of  fact  has  been  joined,  in  an  action  pending 
in  a  court  of  record,  and  the  testimony  is  material  to  the 
applicant,  in  the  prosecution  or  defence  hereof. 

6.  In  special  proceedings. 

L.  1896,  Ch.  M6. 

§  ^80.  Ho^v  and  upon  -what  terms  vraated. 

In  a  case  specified  in  subdivision  third  of  the  last  section,  if 
the  appeal  has  been  taken  to  another  court,  the  application 
must  be  made  to  the  court  In  which  the  judgment  was  rendered; 
and  an  order,  directing  the  commission  to  be  issned,  may  be 
granted  or  refused,  in  the  discretion  of  that  court.  In  n  case 
specified  in  either  of  the  other  subdivisions  of  that  eectioUy  the 
application  may  be  made  to  the  court,  or  a  judge  thereof,  or,  in 
the  supreme  court,  to  the  county  judge  of  the  county,  where  the 
action  is  triable;  and  it  must  be  graztted,  upon  satisfactory 
proof  of  the  facts  authorizing  It,  nnlesa  the  court  or  judge  has 
reason  to  believe,  that  the  application  is  not  made  in  good  f^th. 
or  unless  an  order  for  an  open  commission,  or  for  taking  deposi- 
tions, is  made  as  prescribed  in  this  article.  Notice  of  the  aopli- 
cation  must  be  given  to  the  adverse  party,  unless  he  Is  in  de&ult 
for  want  of  an  appearance.  Upon  granting  the  order,  the  court 
or  judge  may,  in  any  case,  impose  such  terms  as  justice  requires. 

From  L.  1802,  cb.  376,  I  1,  and  2  R.  S.  808,  fS  11  ^nd  12,  with  soendaiciitl. 
See    ftlae    L.  1847.  ch.  470.  $15  <i  Bdm.  683). 

1  690.  Ord«r   ittad^  by  |vdve. 

Where  the  order  is  made  by  a  judge,  ont  of  court,  It  must  be 
entered  in  the  office  of  the  clerk.  It  shall  be  granted,  only  In 
a  case,  whore  the  court  would  grant  it,  and  upon  the  same 
terms;  and  it  is  subject  to  the  control  of  the  court. 

S  891.   IntcrroaratorleHt  Iiodv  nettled. 

Unless  the  interrogatories,  to  be  aatiexod  to  iJie  commission, 
are  settled  by  consent  of  the  parties,  they  must  be  settled,  upon 
notice,  by  a  judge  of  the  court,  or,  in  the  supreme  court,  by  the 
county  judge  of  the  county,  where  the  action  if  triable,  aa  pre- 
scribed in  the  general  rules  of  practice. 

2  R.  S.  8M.  I  14.  as  am'd  by  Tj.  18T5,  cb.  490. 

9  892.  Id. I  to  be  annexed!  direoUopaa  for  vetwrau        • 

The  interrogatories,  when  settled,  must  be  annexed  to  the 
commission.  Either  party  must  be  allowed  to  Insert  therein 
any  ouestion,  pertinent  to  the  issue,  which  he  proposes.  Unless 
the  parties  stipulate  In  writing,  or  the  order  girantfng  the  com- 
mission prescribes,  how  It  shall  be  returned,  the  judge  must 
Indors?,  unon  the  commission,  the  proper  direction  for  tbet 
purpose.  Unless  the  court  or  judge  thinks  proper  to  direct  W 
to  be  returned  by  an  agent,  it  must  be  returned  through  thf 
post-office. 

Id.,  I  16,  with  eaesdonsiit^ 
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f  898.  [Ant'd,  1886.J  ComvtlMiloa  to  «K«iBlne  \Tboll|r  or 
PAVtljr  vjH^n  oral  av«*t'oii«« 

Where  an  Issue  of  fact,  joined  in  an  action,  is  pending  in  the 
supreme  court,  the  city  court  of  the  city  of  New- York,  or  a 
county  court,  the  parties  may  stipulate,  in  writing,  or  the  court 
to  which,  or  the  judge  to  whom  an  application  for  a  commission 
is  made,  may  in  its  or  his  discretion,  direct,  in  the  order,  that  a 
commission  issue  without  written  interrogatories,  and  that  the 
depositions  he  taken  u]^n  oral  questions;  or  that  a  commission 
issue,  to  take  the  deposition  of  one  or  more  witnesses,  designated 
in  the  order,  partly  upon  oral  questions  and  partly  *upon  written 
interrogatories,  or  to  take  the  deposition  of  one  or  more  witnesses, 
designated  in  the  order,  upon  oral  questions,  and  one  or  more 
witnesses,  designated  in  the  order,  upon  written  interrogatories. 

L.  1885,   eh.  946. 

I  894.  'Wliiea  opea  commlaaioa  may  l«aue,  or  deposlti<Mts 
may  be  talcca. 

Where  an  issue  of  fact,  joined  in  an  action,  Is  pending  in  either 
of  the  courts  specified  m  the  last  section,  the  parties  may 
stipulate,  in  writing,  or  the  court,  or  a  judge  thereof,  or,  in  the 
snpreme  court,  the  county  judge  of  the  county  where  the  action 
is  triahle,  may,  in  its  or  his  discretion,  upon  the  application  of 
either  party,  and  ui)on  satisfactory  proof,  by  nffidaTit,  that  one 
or  more  witnesses,  not  within  the  State,  are  material  and  neces- 
sary in  the  prosecution  or  defence  of  the  action,  make  an  order, 
upon  such  terms  as  it  or  he  deems  proper,  directing  that  an  open 
commission  issue,  or  that  depositions  be  taken,  as  prescribed  in  the 
following  sections  of  this  article. 

I  883.  [Am'd,  18T»,  1897.]  DepoBltioaa  where  ad^erso 
party  !•  aa  lafaat  or  eommlttee. 

The  last  two  sections  are  not  applicable,  where  the  adverse 
party  is  an  infant,  or  the  committee  of  a  person  judicially  de- 
clared to  be  incapable  of  managing  his  affairs,  by  reason  of  lunacy, 
idiocy  or  habitual  drunkenness.  Nor  can  the  applicant  be  exam- 
ined in  his  own  behalf,  as  prescribed  in  those  sections,  except  by 
conaent  of  the  parties. 
L.  18BX  cb. «».  In  effect  Xi^l9«  1807. 


I  890.  Kotlee  of  exauiaatloa  apoa  oral  aneatioa*. 

Where  a  commission  is  issued,  to  take  testimony  without 
written  interrogatories,  as  prescribed  in  section  8dS  or  section 
894  of  this  act.  notice  of  the  time  and  place  of  the  examination 
of  a  witness,  by  virtue  thereof^naming  the  witness,  must  be 
served  as  prescribed  In  section  899  of  this  act. 

8e«   I  689,   poet. 

f  89T.  Opea  eomwitssJoa. 

An  open  commission  must  be  directed  to  one  or  more  persons, 
named  therein,  and  must  authorize  them,  or  any  one  of  them, 
to  examine  any  witness  who  may  be  produced  by  either  party, 
on  or  before  a  day  specified  therein,  upon  oral  questions  to  be 
put  to  the  witness,  when  he  is  produced;  to  take  and  certify  the 
deposition  of  each  witness  so  examined;  and  to  return  the  same, 
and  the  commission,  immediately  after  the  expiration  of  the 
time  limited  for  the  production  of  witnesses,  according  to  the 
directions,  given  in  or  with  the  commission. 
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S  898.  Order  dlreettn^  deposlttons  to  b«  taken. 

An  order,^  directing  that  depositions  be  taken,  must  specify 
the  time  within  which  they  must  be  taken,  and  the  manner  in 
which  they  must  be  returned.  It  may  also  contain  such  addi- 
tional directions,  not  inconsistent  with  the  next  section,  with 
respect  to  the  time  and  manner  of  giving  notice,  as  the  court 
or  judge  deems  proper.  The  order  must  be  entered  in  the  clerk's 
office;  and  a  certified  copy  thereof  must  be  annexed  to  each 
deposition,  or  set  of  depositions,  returned  as  prescribed  in  the 
following  sections  of  this  article. 

From  L.  1853.  nh.  887,  i  4,  am'd. 

S    899.  Before    'vrlioin    deiioslttonft   may    be    taken |    notice 
of  taklnar. 

A  deposition  may  be  taken,  pursuant  to  such  an  order,  before 
a  person  mutually  agreed  upon  by  the  parties,  or  a  chancellor, 
or  a  judge  of  a  court  of  record,  or  the  mayor  or  other  chief 
magistrate  of  a  city,  or  a  justice  of  the  peace  of  the  state  or 
territory,  where  the  witness  is;  who  is  not  counsel  or  attorney 
for  either  party,  and  would  not  be  disqualified,  by  reason  of 
affinity  or  consanguinity  to  a  party,  or  interest  in  the  cTcnt, 
from  serving  as  a  juror  upon  the  trial  of  the  action,  within  the 
State.  Written  notice  of  the  time  and  place  of  taking  a  deposi- 
tion, specifying  the  name  of  the  witness,  and  the  person  before 
whom  it  will  be  taken,  must  be  served  by  the  party,  at  whose 
instance  it  is  taken,  upon  the  attorney  for  the  adverse  party. 
The  time  for  serving  such  a  notice  must  bo,  at  least,  five  judicial 
days  before  the  deposition  is  taken;  and  one  judicial  day,  in 
addition,  for  each  fifty  miles,-  by  the  usual  route  of  trareL 
between  the  residence  of  the  attorney  for  the  adverse  party,  and 
the  place  where  the  deposition  is  to  be  taken. 

L.  1863.  ch.  887.  part  of  S  4.  and  |  6,  mm'd. 

§  900.   Hovr  depoftltlona   taken. 

Upon  the  examination  of  a  witness,  without  written  inter- 
rogatories, by  virtue  of  a  commission,  or  of  an  order  to  take 
depositions^  the  commissioner,  or  the  person  before  whom  the 
deposition  is  taken,  must  take  down,  or  cause  to  be  taken  down, 
as  prescribed  in  the  next  section,  the  substance  of  the  witness's 
testimony;  unlrss  he  is  directed,  in  the  commission  or  the  order, 
or  required  by  the  person  appearing  for  either  party,  to  insert 
in  the  deposition  any  or  all  of  the  questions  or  answers,  word 
for  word.  Unless  the  commission  or  order  otherwise  directs, 
the  person,  appearing  for  either  party,  may  ask  any  question, 
which  he  deems  proper,  and  the  witr.rss^R  answer  must  b«* 
taken  accordingly,  the  objections  thereto  boing  reserved,  without 
being  specified  at  the  time  of  examination.  A  copy  of  this 
section  must  be  annexed  to  each  commission  to  take  testimony 
without  written  interrogatories,  and  to  each  certified  copy  of 
an  order  to  take  a  deposition. 

S  OOl.  Commlsalon  or  order  to  take  depositions;  lio'vr 
executed  and  returned. 

The  person,  to  whom  a  commission  is  directed,  or  before 
whom  a  deposition  is  takon.  unless  otherwise  expressly  directed 
in  the  commission,  or  in  the  order  for  taking  the  depositions, 
must  execute  the  commission,  or  the  order,  as  follows: 

1.  He  must  publicly  administer,  to  each  witness  examined, 
an  oath  or  affirmation  to  testify  the  truth,  the  whole  troth,  and 
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nothing  but  the  truth,  as  to  the  matters  respecting  which  the 
fritneas  is  to  be  examined. 

2.  He  must  reduce  the  examination  of  each  witness  to  writing, 
or  cause  it  to  be  reduced  to  writing,  by  a  disinterested  person. 
AXter  it  has  been  carefully  read,  to  or  by  the  witness,  it  must 
be  subscribed  by  the  witness. 

3.  If  an  exhibit  is  produced  and  proved,  the  exhibit,  or,  if  the 
witness,  or  other  person  having  it  in  his  custody,  does  not 
surrender  it,  a  copy  thereof,  riust  be  annexed  to  the  deposition 
to  ^'hich  it  relates,  subscribed  by  the  witness  proving  it,  and 
numbered  or  otherwise  identified,  in  writing  thereupon,  by  the 
commissioner,  or  person  taking  the  deposition,  who  must  sub- 
scribe  bis   numo   thereto. 

4.  The  commissioner,  or  person  taking  the  deposition,  must 
subscribe  his  name  to  each  half  sheet  of  the  deposition;  he  must 
annex  all  the  depositions  and  exhibits  to  the  commission,  or  to 
a  certified  copy  of  the  order  for  taking  the  deposition,  with  the 
certificate  specified  in  the  next  section;  and  he  must  close  them 
up  under  his  seal,  and  address  the  packet  to  the  clerk  of  the 
court,  at  his  official  residence. 

5.  If  there  is  a  direction,  on  the  commission,  or  in  the  order, 
to  return  the  same  through  the  post-office,  ho  must  immediately 
depc«it  the  packet,  so  addressed,  in  the  post-office,  and  pay  the 
postage  thereon. 

6.  If  there  is  a  direction  on  the  commission,  or  in  the  order, 
to  return  the  same  by  an  agent  of  the  party,  at  whose  instance 
It  was  issued  or  granted,  the  packet  so  addressed  must  be  deliv- 
ered to  the  agent. 

7.  Where  a  commission  is  directed  to  two  or  more  persons, 
one  or  more  of  them  may  execute  it,  as  prescribed  in  this  and 
the  next  section. 

A   copy  of  this  and  of  the  next  section  must  be  annexed  to 
eacb    commission,   or  order   to   take   depositions,   authorized   by 
this  article. 
S  B.  8.  S94.  S  la.  and  L.  18D3,  cb.  387,  IS  6.  7  and  8. 

9   OCMS.   Certificate  of  execution. 

The  commissioner  or  other  person,  before  whom  one  or  more 
depositions  are  taken,  must  subscribe,  and  annex  to  each  deposi- 
tion,   a    certificate,   substantially   in    the    following    form,    tht 
blanks  being  properly  filled  up: 
"  State  "  (or  "  territory")  "  of  "  i  »«  • 

•*  County"  (or  "  parish")  "  of  "  \     " 

•*  I,  ,  do  certify  that  ,  the  witness,  personally 

appeared  before  me  on  the  day  of         ,  at  o'clock  in 

the  Boon,         at  the       ,  in  the  state  "  (or  "  territory  ")  "  of 

,  and  after  being  sworn"  (or  "affirmed,"  as  the  case  may  be), 
••  to  testify  the  truth,  the  whole  truth,  and  nothing  but  the  truth, 
did  depose  to  tlio  matters  contained  in  the  foregoing  deposition, 
and  did,  in  my  presence,  subscribe  the  same,  and  indorse  the  ex- 
hibits annexed  thereto.  And  I  further  certify  that  I  have  sub- 
scribed my  name  to  each  half -sheet  thereof,  and  to  each  exhibit. 
And  I  farther  certify  that  appeared  in  behalf  of  the  ,  and 
that  appeared  in  behalf  of  the  ." 
Jj.  1863,  cb.  887,  |  7. 


I  008.     Certlllcate,  a  Biilllcleut  return. 

The  certificate,  specified  in  the  last  section,  is  a  sufficient  re- 
torn  to  a  commission. 
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S  004.  Return  by  Rflr«nt. 

It  the  packet,  8i)ecified  in  section  901  of  this  act,  is  delivered  to 
an  agent,  he  must  deliver  it  to  the  clerk,  to  whom  it  is  addressed, 
or  to  a  judge  of  the  court,  either  of  whom  must  receive  and  open 
It,  upon  the  agent  making  affidavit,  that  he  received  it  ftt>m  the 
hands  of  the  commissioner,  or  the  person  who  took  the  deposition, 
and  that  it  has  not  been  opened  or  altered,  since  he  so  received  it 

2  R.  S.   394,  I  17. 

fi  806.  If  aarent  Is  ■Ick  or  dead. 

If  the  agent  is  dead,  or,  from  sickness  or  other  casualty,  is  tm* 
able  to  deliver  the  packet  personally,  as  prescribed  in  the  last  see- 
tion,  it  must  be  received,  oy  the  clerk  or  judge,  from  the  hands 
cf  any  other  person,  upon  the  latter  making  an  affidavit,  that  he 
reeoived  it  from  the  ugent;  that  the  agent  is  dead,  or  otherwise 
unable  to  deliver  it;  that  it  has  not  been  opened  or  altered  since 
he  received  it;  and  that  he  believes  that  it  has  not  been  opened 
or  altered,  since  it  came  from  the  hands  of  the  commissioner,  or 
the  person  who  took  the  deposition. 
Id.,  I  18. 

S  006.  Flllnflr  depoaltlon,  etc.,  so  retarned. 

The  clerk  or  judge,  who  receives  and  opens  the  packet,  as  pre- 
scribed in  the  last  two  sections,  must  indorse  thereupon,  and  sign, 
a  note  of  the  time  of  the  receipt  and  opening  thereof,  and  im- 
mediately file  it  in  the  office  of  the  clerk:  together  with  the  affi- 
davit of  the  person,  who  delivered  It  to  him. 

Id.,  i  19,  am*d. 

§  807.  The  name. 

If  the  packet  is  transmitted  through  the  post-office,  the  clerk, 
to  whom  it  is  addressed^  must  receive  it  from  the  post-office,  open 
it,  indorse  thereupon,  and  sign,  a  like  note  of  the  time  of  the 
receipt  and  opening  thereof,  and  immediately  file  It  in  his  ofBce. 

Id.,  S  M. 

S  2M>8.  Commission,  etc.,  by  consent. 

A  commission  may  issue,  or  an  order  to  take  depositions  may  be 
made,  by  consent,  in  a  case  where  either  may  be  directed  by  the 
court  or  a  judge,  as  prescribed  in  this  article.  On  filing  a  stipnla- 
tion  to  that  effect,  signed  by  the  attorneys  for  the  parties,  the 
clerk  must  enter  an  order  accordingly;  and  thereupon  the  attor 
ney  for  the  party,  procuring  the  order,  may  insert  in  the  commii- 
sion,  or  indorse  upon  or  annex  to  it,  or  the  order,  the  necessary 
directions  for  the  execution  and  return  thereof,  according  to  the 
stipulation. 

Id.,  i  21,   remodelled. 

S  eoo.  "Where  return  to  be  kept|  parttes  aiar  Insyett 
It,  etc. 

A  commission,  or  copy  of  an  order  to  take  d^x>08ltion8,  witii  tt« 
certificates,  returns,  depositions,  and  exhibits  thereto  annexed, 
must  remain  on  file  in  the  office  of  the  clerk,  unless  otherwise 
provided  by  the  stlpnlatinn  of  the  parties,  or  tmless  the  court  hf 
a  special  order.  dirAots  them  to  be  filed  in  the  office  of  another 
cterlc.    They  are  always  open  to  the  inspection  of  th*  parttet. 
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either  of  whom  U  entitled  to  a  copy  of  them,  or  of  any  part 
thereof,  on  payment  of  the  fees  allowed  bj  law. 


I  MLO.  iw^lkca  dttpoaltfoa  mmr  be  mip»v«Mie«« 

Where  It  appears,  by  affldartt.  that  a  deposition  haa  been  im- 
properly or  irregularly  taken  or  returned;  or  that  the  personal 
attendance  of  the  witness,  upon  the  trial,  could  hare  been  pro- 
cared,  with  dne  diiigence,  by  a  subpoena;  or  that  the  attorney  fot 
either  party  has  practiced  any  fraud,  or  unfair  or  overreadiing 
conduct,  to  the  prejudice  of  the  adyerse  party,  in  the  course  of 
the  proceedings;  an  order,  for  the  suppression  of  the  deposition, 
may  be  made  by  the  court,  upon  the  application  of  the  party  ag- 
sriered,  upon  notice  to  the  adrerse  party. 
I..   18BS,  cb.  88T,  |  14,  am'd. 

§  911.  BepoBitton,  etc.,  •▼Idenoe. 

A  deposition,  taken  and  returned  as  prescribed  in  this  article, 
or  an  ezemplined  copy  thereof,  if  the  original  is  filed  in  another 
county,  may,  unless  it  is  suppressed  as  prescribed  in  the  last  sec- 
tion, be  reud  i..  eyidence  by  either  party.  It  has  the  same  effect, 
and  no  othe.%  ab  the  oral  testimony  of  the  witness  would  haye; 
and  an  objection  to  .the  competency  or  credibility  of  the  witness, 
•r  to  the  relevancy,  or  substantial  competency,  of  a  question  put 
to  hinu  or  of  an  answer  eiyen  by  him,  may  be  made,  as  if  the 
witness  was  then  personally  examined,  and  without  being  noted 
npon  the  d^N>sition. 

Id.,  f  18.  sad  2  B.  S.  896,  |  88,  with  amendmeDt*.    See  4  T.  A  a  866. 

i   012.    [Am'd,  1886.]      "When  interroaratories  and  deposit 
ttoBi  m«iT  be  la  a  foreisn  Ianviiaip«. 

Upon  an  application,  made  in  the  supreme  court,  the  city  court 
of  tne  city  of  New-York,  or  a  county  court,  for  a  commission  to 
be   issued  to  a  foreign  country,  if  it  satisfactorily  appears,  by 
affidarit,  that  the  witness  does  not  understand  the  English  lan- 
gjULge,  the  order  for  the  commission  may,  in  the  discretion  of 
the  court  or  judge,  direct  that  written  interrogatories  annexed 
.thereto,  by  way  of  direct  or  cross-examination  be  framed  in  the 
Sn^rlish  language,  and  also  in  a  foreign  language;  that  only  the 
interrogatories  framed  in  the  foreign  language  be  put  to  the  wit 
ness;  and  that  his  answers  be  taken,  and  the  eertincates  be  made 
oot«    in  the  same  language.    Where  such  an  order  is  made,  it 
must  proTide  for  the  payment,  by  the  applicant,  to  the  adverse 
party,  of  a  reasonable  sum,  fixed  therein,  for  the  expense  of  pro- 
caring  the  interrogatories,  in  his  behalf,  to  be  translated.    The 
Jnd^e,  who  settles  the  interrogatories,  must  settle  them  in  the 
foreign  language,  and  in  the  English  language;  and,  for  that  pur- 
p080»  he  may  call  in  the  assistance  of  one  or  more  exports,  whose 
compensation  must  be  fixed  by  the  judge,  and  paid  by  the  ap- 
plicant.   When  the  deposition  is  read  in  evidence,  it,  and  the  in- 
terrosratories,  must  be  interpreted  into  the  ILuglish  language,  as 
if  the  witness,  being  unable  to  speak  the  English  language,  waa 
peivonally  present  and  testifying. 
I^   lflQ5.   <ib.  046. 

I  918.    Ijetters  roaaiory. 

r>etteni  rogatory  may  be  Issued  from  either  of  the  courts  Bpecl- 
fled  in  the  last  s'^ction,  in  its  discretion,  in  a  case  where  a  com- 
miaaion  may  be  issued,  as  prescribed  in  this  article,  upon  satia- 
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factory  proof,  by  affidavit,  that  there  is  good  reason  to  belieTe, 
that  the  ends  of  justice  will  be  better  promoted  thereby,  than  faj 
the  issuing  of  a  commission,  notwithstanding  that  a  commission 
can  be  executed,  in  the  country  to  which  they  are  sent.  Letten 
rogatory  can  be  issued  only  to  examine  one  or  more  witnesMi, 
upon  written  interrogatories,  annexed  thereto;  which  most  be 
framed  and  settled,  and  the  depositions  must  be  returned,  as  pre- 
scribed in  this  article,  with  respect  to  the  interrogatories  annexeo 
to  a  covninission.  and  the  depositions  taken  thereunder. 
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D^lKmlionSf  taJcen  within  the  state  for  use  unihout  the  staie. 

See.  914.  In  whAt  oaaes  deposition  may  be  tAken. 
$15.  HobpoenatowieneM. 

916.  Repvalrd. 

917.  Repealed. 

918.  RepMiled. 

919.  Taklnff  and  retom  of  depoaltlon. 
9X.  Repealed. 

i  914.  [Am'df  1889.]  In  ^tvliat  cases  depoaltlon  may  be 
talcea. 

A  party  to  an  action,  suit,  or  special  proceeding,  civil  or  crimi- 
nal, pending  in  a  court  without  the  state,  either  in  the  United 
States,  or  in  a  foreign  country,  may  obtain,  by  the  special  pro- 
ceeding prescribed  in  this  article,  the  testimony  of  a  witness,  and, 
in  connection  therewith,  the  production  of  books  and  papers, 
within  the  state,  to  be  used  in  the  action,  suit  or  special  pro- 
ceeding. 

2  R.  K.  a».M39  (3  Edm.  4M),  as  am'd  by  L.  1867.  cb.  eS,  I  1  (7  Edm.  92) ;  L.  1889,  oh. 
901   In  effect  Hept.  1, 1»99. 

§  91S.  [Am*d,  1899.]    Subpoena  to  witneaa. 

Where  a  commission  to  take  testimony,  within  the  state,  has 
been  issued  from  the  court  in  which  the  action,  suit,  6t  special 
proceeding  is  pending;  or  where  a  notice  has  been  given,  or  any 
other  proceeding  has  been  taken,  for  the  purpose  of  taking  the 
testimony,  within  the  state,  pursuant  to  the  laws  of  the  state  or 
country,  wherein  the  court  is  located,  or  pursuant  to  the  laws  of 
the  United  States,  if  it  is  a  court  of  the  United  States,  the 
supreme  court,  or  the  county  court,  or  a  judge  of  either  court, 
shall,  in  a  proper  case,  on  the  presentation  of  a  verified  petition 
issue  a  subpoena  to  the  witness,  commanding  him  to  appear 
before  the  commissioner,  named  in  the  commission:  or  before  a 
commissioner,  within  the  state,  for  the  state,  territory,  or  foreign 
countrj-,  in  which  the  notice  was  given,  or  the  proceeding  taken; 
or  Defore  the  officer  designated  in  the  commission,  notice,  or  other 
psper,  by  his  title  of  office:  at  a  time  and  place  specified  in  the 
subpoena,  to  testify,  in  the  action,  suit,  or  special  proceeding. 
If  the  witness  shall  fail  to  obey  the  subpoena,  or  refuse  to  have 
an  oath  administered,  or  to  testify,  or  to  produce  a  book  or  paper 
pursuant  to  a  subfjoena.  or  to  subscribe  his  deposition,  the  court 
or  judge  issuing  the  subpoena  shall,  if  it  is  determined  that  a 
«H)nten)pt  has  been  committed,  prescribe  the  punishment  as  in 
the  case  of  a  recalcitrant  witness  in  the  supreme  court.  The 
.^iieral  rules  of  practice  must  prescribe  rules  for  such  pro- 
ceedmgs.  ^ 


1  *^i?-t Repealed  May  3.  1899;  L.  1899,  ch.  502.    In  effent  Sept. 
I*  lc09.j 

i  *?!?•[ Repealed  May  3,  1889;  L.  1S^\  ch.  502.    In  effect  Sept. 
1.  lo99.J 

^?S2'J^^^"'^  ^"^  3,  1899:  L.  1890,  ch.  502.    In  effect  Sept 
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fi  910.  [Am'd,  1809.]    Taking  aad  irAtvrn  of  depositlom. 

The  officer,  or  commissiooer,  before  whom  a  witness  appears, 
In  a  case  specified  in  this  article,  must  take  down  his  testimony, 
in  writing,  and  must  annex  thereto  copies  of  all  books  and  papen 
produced  or  such  parts  thereof  as  shall  be  required,  and  ninst 
certify  and  transmit  it  to  the  court  in  which  the  action,  suit,  or 
special  proceedin^r  is  pending,  as  the  practice  of  that  coart 
requires. 

L.  1899,  oh.  503.    In  effect  Sepc  1, 1899. 

§  920.  [Repealed  May  3,  1809;  L.  1899,  ch.  502.  In  effect  Sept 
1,  1899.J 
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e.9st.4,a.l  DOCUMENTARY   EVIDENCE.  11921-23 

TITLE  IV. 
Documentary  evidence. 

Article  1.  DocumenUry  evidence,   as  a  subetltute  for  oral  testimony. 

2.  Proof  of  a  document,  executed  or  remaining  wlUiln  the  State. 

3.  Proof  of  a  document,   remaining  In  a  court  or  public  office  of  the 

United  States,  or  executed  or  remaining  without   the  State. 

ARTIGJbB  FIRST. 

Documentary  evidence,  o«  a  suhaUtute  for  oral  testimony. 

Sec.  921.  Certain  official  certificates,  evidence. 

922.  Ortillcate,   etr.,   on   file,  eridence. 

923.  Notary's   certificate,   evidence. 

924.  Notary's  protest  and  memorandum;   when  evldonon. 

925.  Proof  of  prcHentmcut,  etc..   of  foreign  bills. 

926.  Aifidavit  of  printer,   etc.,   evidence. 

927.  Id. :  of  service  of  notice. 

928.  Marriage  certificate,   evidence. 

929.  Book   of  foreign   corporation;    when  evidence. 
9M>.  When   a  copy   thereof  is  evidence. 

Ml.     How  copy  to  be  verified. 

931a.  Copy  of  designation   of   peraon   upon   whom   to   make  service,   aa 

evidence. 
9Slb.  Recital    in    order.    reHoIutlon    or    record    of    public    officers,    l>oard 

or   body   preiramptlvc  evidence   of   certain    facts. 
931c.  Extracts     from     hooks    and     records     of     comptroller's     office     as 

evidence, 

1  921.  Certain  oAdal   certlllcateSf  evidence. 

Where  the  officer,  to  whom  the  legnl  custody  of  a  paper  he- 
longs,  certifies,  under  his  hand  and  official  seal,  that  he  nas  made 
diligent  examination,  in  his  office,  for  the  paper,  and  that  it 
cannot  be  found,  the  certificate  is  presumptiTe  evidence  of  the 
facts  so  certified,  as  if  the  officer  personally  testified  to  the  same. 

2  R.  ».  552,   f   19   (2  Edm.   673).      Bee  poift,   f  961. 

I  922.  Certificate,  etc*  on   llle,   evidence. 

Where  a  public  officer  is  required  or  authorized,  by  special  pro- 
rision  of  law,  to  make  a  certificate  or  an  affidavit,  touchinK  an 
act  performed  by  him.  or  to  a  fact  ascertained  by  him,  in  the 
course  of  his  official  duty;  and  to  file  or  deposit  it  in  a  public 
office  of  the  State;  the  certificate  or  affidavit,  so  filed  or  de- 
posited, or  an  exemplified  copy  thereof,  is  prcsuniptive  evidence 
of  the  facts  therein  alleged,  except  where  the  efrect  thereof  is 
declared  or  regulated,  by  special  provision  of  law. 

I  nas.  [Aiii'd*  1S77.]     NotarT's  eertlllcate,  evidence. 

The  certificate  of  a  notary  public  of  the  State,  under  his  hand 
and  seal  of  office,  of  the  presentment  by  him  for  acceptance  or 
payment,  or  of  the  protest,  for  non-acceptance  or  non-payment, 
of  a  promissory  note  or  bill  of  exchange,  or  of  the  service  of 
notice  thereof  on  a  party  to  the  note  or  bill;  specifying  the  mode 
of  giving  the  notice,  the  reputed  place  of  residence  of  the  party 
to  whom  it  was  given,  and  the  post-office  nearest  thereto;  is  pre- 
sumptive evidence  of  the  facts  certified,  unless  the  party  against 
whom  it  is  oflFered.  has  served  upon  the  adverse  party,  with  his 
pleading,  or  within  ten  days  after  joinder  of  an  issue  of  fact,  an 
original  affidavit,  to  the  effect,  that  he  has  not  received  notice  of 
Don-acceptance,  or  of  non-payment  of  the  note  or  bill.  A  verified 
answer  is  not  sufficient  as  an  affidavit,  within  the  meaning  of 
this  section. 

U^18S3,.cli.   371.    I  8    (4  Edm.   610^. 
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g§  934-28  DOCUMENTARY  EVIDENCE.         c.  9.14.1.1 

9  024.  Notary**  protest  and  memoraadain}  vrhca  •▼!« 
Aence* 

In  case  of  the  death  or  insaDity  of  a  notary  public  of  the  State, 
or  of  his  absence  or  removal,  so  that  his  personal  attendance,  or 
his  testimony,  cannot  be  procured,  in  any  mode  prescribed  by  law, 
his  original  protest,  under  his  hand  and  official  seal,  the  genuine- 
ness thereof  being  first  duly  proved,  is  presumptive  evidence  of 
a  demand  of  acceptance,  or  of  payment,  therein  stated;  and  a 
note  or  memorandum,  personally  made  or  signed  by  him,  at  the 
foot  of  a  protest,  or  in  a  regular  register  of  official  acts,  kept  by 
him,  is  presumptive  evidence  that  a  notice  of  non-acceptance  or 
nun-payment  was  sent  or  delivered,  at  the  time,  and  in  the  man- 
ner, stated  in  the  note  or  memorandum. 

2  B.  S.  283-284.  If  46  and  47  (2  Edm.  294).  consolidated. 

S  926.   Proof  of  preiientn&ent,  etc.,  of  foreign  bllUu 

Proof  of  the  presentment,  for  acceptance  or  payment,  of  a 
promissory  note  or  bill  of  exchange,  payable  in  another  state,  or 
in  a  territory,  or  foreign  country,  or  of  a  protest  of  the  note  or 
bill,  for  non-acceptance  or  non-payment,  or  of  the  service  of 
notice  thereof,  on  a  party  to  the  note  or  bill,  may  be  made,  in 
any  manner  authorized  by  the  laws  of  the  state,  territory,  or 
country  where  it  was  payable. 

L.  1866,  cb.  309,  second  and  third  aentencea  of  S  1  (^  Bdm.  46T),  am'd. 

I  926.   [Am'd,  1877.]     AlHdaTlt  of  printer,  ete.»  evldeaec. 

The  affidavit  of  the  printer  or  publisher  of  a  newajiftper,  pub- 
lished within  the  State,  or  of  his  foreman  or  principal  clerk* 
showing  the  publication  of  a  notice  or  other  advertisement,  au- 
thorized or  required,  by  a  law  of  the  State,  to  be  published  in 
that  newspaper,  annexed  to  a  printed  copy  of  the  notice  or  other 
advertisomont,  may  be  read  in  evidence;  and  is  presumptive  evi- 
dence of  the  publication,  and,  also,  of  the  matters  stated  therein, 
showing  that  the  deponent  is  authorized  to  make  the  affidavit. 
But  this  section  does  not  apply  to  a  case,  where  the  affidavit  k 
required  by  law  to  be  filed,  unless  it  has  been  duly  filed;  or  to  a 
case,  whore  the  mode  of  proving  a  publication  is  otherwise  sped' 
ally  prescribed  by  law. 

L.  1885.  ch.  169.  |  1  (4  Edm.  638).  am'd. 

I  027.  [Am'd,  1902.]    AtBdavlt  of  aervlee  of  notice. 

Where  it  is  necessary,  upon  the  trial  of  an  action,  to  prove  the 
service,  posting  or  affixing,  of  a  notice,  an  affidavit,  showing  the 
service,  posting  or  affixing,  to  have  been  made  by  the  person 
ninkinp  the  affidavit,  is  presumptive  evidence  of  the  service,  post- 
ing or  affixing,  upon  first  proving  that  he  is  dead  or  insane,  or 
thnt  his  personal  attendance  cannot  be  compelled,  with  due 
diligence. 

L.  1858.  ch.  244.  |  1  (4  Edm.  645),  am'd  by  adding  the  last  cUuae;  L.  190fi. 
i'h.  93.    In  effect  Sept.  1.  1902. 

S  028.   [Am'd,  1A79.]     Marriagre  certificate,  evidenee. 

An  original  certificate  of  a  mnrringe,  within  the  State,  maile 
by  the  minister  or  magistrate  by  v.hom  it  was  solemnised;  the 
original  entry  thereof  made,  piinu.nnt  to  law,  in  the  office  of  the 
clerk  of  a  city  or  a  town,  within  tl-o  State:  or  a  cop^  of  the 
certificate,  or  of  the  entry,  duly  oortifiiMl,,  is  presumptive  evideaCV 
of  the  marriage. 

S  B.  S.  141,  i  17  (2  Rdro.  146 j. 


c9,t4,a.2  DOCUMEXTARY    EVIDENCE.  H  932-34 

ARTICLE   fifiMH>NI>. 

Proof  of  a  document,  eaecuttd  or  remaining  tciihrn  the  state. 

See.  932.  StatotM.  etc. ;  bow  iMroved. 

033.  Co^^a   of    reconU    aod    papers    Iq    certain    officen.    prenumptlTe    evl- 

dauce. 
934.  Id. ;  of  papers  llted  ^Ith   town  clerk. 
9S5.  CODTeyaiic«,  wben  aekoowledged,  or  rtcord,  or  traaacrlpt  of  record, 

evideoce. 
938.  Soch  eYldence  may  be  rebutted. 

937.  Wbat  Instrumenta  may  be  acknowledxed. 

938.  Joatlce'8  docket  and   transcript   erldenre   before  him. 

939.  Transcript   from  jmtloa'a  ditoket,   evJdaoce  ganerally. 

940.  Other   proof   of   proceedlujpi   before   Justice. 

941.  Ordinances,    etc.,   of   cities.    Tillages,    etc. 
Mia.  Proof  of  colonial  sta totes. 


f  MS.  [AjB'd,  18»^]    Htmtutem,  ete.,  how  provctf^ 

A  statute  or  joint  resolution,  pamed  by  the  legislature  of  the 
State,  may  be  read  in  evidence  from  a  neTvspaper,  designated  as 
prescribed  by  law,  to  pnbtish  the  same,  until  six  months  after 
the  close  of  the  session  at  which  it  was  passed ;  and,  at  any  time, 
from  a  volome  printed  under  the  direction  of  the  secretary  of 
State.  To  entitle  any  copy  of  a  law  published,  other  than  those 
published  nnder  the  direction  of  the  seeretary  of  State,  to  be 
read  in  evidence,  there  shall  be  contained  in  the  same  book  or 
pamphlet,  a  printed  certificate  of  the  secretary  of  State,  that 
such  copy  ia  a  correct  transcript  of  the  text  of  the  original  laws. 
For  sucn  certificate  the  secretary  of  State  shall  collect  such  a  fee 
«s  he  shall  deem  jost  and  reaaonable. 

L.  leSG,  cb.  684;  1  R.  8.  184,  U  8  and  12  (1  Bdm.  184),  consolldatsa 
nd  am*d. 

I  988.  [Ajn'dy  1879.]  Copies  of  records  and  papers  In 
eertAln  olllces,  presnnkpttve  ettdenee. 

A  copy  of  a  paper  filed,  kept,  entered,  or  recorded,  pursuant 
to  law,  m  a  public  office  of  the  State,  the  officer  having  charge 
of  which  has,  pursuant  to  law,  an  official  seal;  or  with  the  clerk 
of  a  court  of  the  State;  or  with  the  clerk  or  secretary  of  either 
house  of  the  legislature,  or  of  any  other  public  body  or  public 
board  created  by  authority  of  a  law  of  the  State,  and  having, 
pursuant  to  law^  a  seal;  or  a  transcript  from  a  record,  kept,  pur^ 
suant  to  law,  m  such  a  public  office,  or  by  such  a  clerk  or  sec- 
retary, is  evidence,  as  If  nie  original  was  produced.  But,  to  en- 
title it  to  be  used  in  evidence,  it  must  be  certified  by  the  clerk 
of  the  court,  xmder  his  hand  and  the  seal  of  the  court;  or  by  the 
officer  having  the  custody  of  the  original,  or  his  deputy,  or  clerk, 
appointed  pursuant  to  law,  under  his  official  seal,  and  the  hand 
of  the  person  certifying;  or  by  the  presiding  officer,  secretary,  or 
derk  of  the  public  body  or  board,  appointed  pursuant  to  law. 
under  his  hand,  and,  except  where  it  is  certified  by  the  clerk  or 
secretary  of  either  house  of  the  legislature,  nnder  the  official 
seal  of  the  body  or  board. 

S  984.  Id.  I  of  papers  filed  with  town  clerk. 

A  copy  4»f  a  paper  K/ed^  pursuant  to  law,  in  the  office  of  a 
town  clerk,  or  a  transcript  from  a  record  kept  therein,  pursuant 
to  law,  certified  by  the  town  clerk,  is  evid«ice»  with  like  effect 
as  the  original, 
t  fi.  &  SCO,  S  M  (1  Earn.  S28). 
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idSlc  DOCUMENTARY    EVIDENCE.  c.9,t.4,«.l 

C  981e.  [Added,  lOOO.]  Gx tracts  from  book*  «nd  r«eordi 
oC  comptroller**    office    «ui    evideAce* 

The  Btate  comptroller  is  hereby  authorised  to  furnish  eztracU 
from  the  books  and  records  of  his  office  in  reference  to  any  lot, 
piece  or  parcel  of  land,  certifying  that  such  extract  conttiitt 
all  that  is  stated  in  such  book  or  record  relating  to  such  lot, 
piece  or  parcel  of  land,  and  such  certified  extract  may  be  read 
in  eyidence  in  all  courts  and  proceedings  with  the  same  effect  as 
the  original  book  or  record. 

Added  by  L.   1909,  ch.  4i5.    la  cOM:^  Wa  11,  ItOt. 


C9,t.4,a.2  DOCUMENTARY    EVIDENCE.  ||  932-34 

article:   SiOQOIVD* 

Proof  of  a  document,  eaecuied  or  remaining  icithin  the  state. 

See.  982.   SUtvtM.   etc. ;  how  ix^veO. 

933.  Copies   of    record*   and    papers    la    certain    offices,    pre»umptlTe   eri- 

dence. 

934.  Id. ;  of  papers  filed  ^Ith   town  dork. 

939.  C4nTeyaBc«.  wben  aeknowlcdsed,  or  record,  or  traniicrlpt  of  record, 
evidence. 

936.  Socb  evidence  tnajr  be  rebutted. 

937.  Wliat  InvtrunientB  may  be  acknowledged. 

938.  Justice's  docket  and   transcript  evidence   before  him. 

939.  Transcript   from  JMUoa'a  docket,   evjdoace  generally. 

940.  Other   proof   of   proceedings   before  Justice. 

941.  Ordinances,    etc.,   of   dries,    villages,    etc. 
941a.  Proof  of  CDlonial  statutes. 


^ 


I  98a.  [AjB'd,  1895.]    HtMtut^m,  cte.*  bow  pro-Fetf^ 

A  statQte  or  joint  resolution,  pamed  by  the  legislature  of  the 
State,  may  be  read  in  evidence  from  a  netrspaper,  designated  as 
prescribed  by  law,  to  publish  the  same,  until  six  months  after 
the  close  of  the  session  at  which  it  was  passed;  and,  at  any  time, 
from  a  volume  printed  under  the  direction  of  the  secretary  of 
State.  To  entitle  any  copy  of  a  law  published,  other  than  those 
published  nnder  the  direetion  of  the  seeretary  of  State,  to  be 
read  in  evidence,  there  shall  be  contained  in  the  same  book  or 
pamphlet,  a  printed  certificate  of  the  secretary  of  State,  that 
such  copy  is  a  correct  transcript  of  the  text  of  the  original  laws. 
For  sues  certificate  the  secretary  of  State  shall  collect  such  a  fee 
as  he  shall  deem  just  and  reaaonable. 

L.  1696,  cb.  694;  1  R.  8.  184,  U  8  and  12  (1  Bdm.  184),  consolldaiaa 
nd  am'd. 

i  088.  [Ain*d«  1870.]  Copies  of  reeords  and  papera  In 
eertAln  olttces,  presauptlve  etldenee. 

A  copy  of  a  paper  filed,  kept,  entered,  or  recorded,  pursuant 
to  law,  in  a  public  office  of  the  State,  the  officer  having  charge 
of  which  has,  pursuant  to  law,  an  official  seal;  or  with  the  clerk 
of  a  court  of  the  State;  or  with  the  clerk  or  secretary  of  either 
house  of  the  legislature,  or  of  any  other  public  body  or  public 
board  created  by  authority  of  a  law  of  the  State,  and  having, 
pursuant  to  law^  a  seal;  or  a  transcript  from  a  record,  kept,  pur^ 
suant  to  law,  m  such  a  public  office,  or  by  such  a  clerk  or  sec* 
retary,  is  evidence,  as  If  ttie  original  was  produced.  But,  to  en- 
title it  to  be  used  in  evidence,  it  must  be  certified  by  the  clerk 
of  the  court,  under  his  hand  and  the*  seal  of  the  court;  or  by  the 
officer  having  the  custody  of  the  original,  or  his  deputy,  or  clerk, 
appointed  pursuant  to  law,  under  his  official  seal,  and  the  hand 
of  the  person  certifying;  or  by  the  presiding  officer,  secretary,  or 
derk  of  the  public  body  or  board,  appointed  pursuant  to  law^ 
under  his  hand,  and,  except  where  it  is  certified  by  the  clerk  or 
secretary  of  either  house  of  the  legislature,  under  ^e  official 
seal  of  the  body  or  board. 

S  084.  Id.  I  of  paper*  llled  -witlbk  town  elerk. 

A  copy  of  a  papet  filed,  pursuant  to  law,  in  the  office  of  a 
town  clerk,  or  a  transcript  from  a  record  kept  therein,  pursuant 
to  law,  certified  by  the  town  derk,  is  evidence*  with  like  effect 
as  the  original. 

t  6.  8.  160,  S  M  (1  Bdm.  328). 


r 


§§935-40  DOCUMENTARY    EVIDENCE.  c.9,t4,ik.2 

§  Ons.  Conveyam^Cy  'wken  acloiO'VFledsed*  or  record*  nt 
*traniivrli>t  of  record*  evidence. 

A  conveyance,  acknowledged  or  proved,  and  certified,  in  the 
manner  prescribed  by  law,  to  entitle  it  to  be  recorded  iu  tlie 
county  where  it  is  offered,  is  evidence,  without  further  proof 
thereof.  Except  as  otherwise  specially  prescribed  by  law,  th* 
record  of  a  conveyance,  duly  recorded,  within  the  State,  or  a 
transcript  thereof,  duly  certified,. is  evidence,  with  like  effect  at 
the  original  conveyance. 

1  B.  8.  769,  ch.  8.  |  16,  and  ftnt  aentence  of  |  17  (1  Edm.  7loi,  an'a. 

§  030.  Such  evidence  may  be  rebutted. 

The  certificate  of  the  acknowledgment,  oi  of  the  proof  of  • 
conveyance,  or  the  record,  or  the  transcript  of  the  record,  of 
such  a  conveyance,  is  not  conclusive;  and  it  may  be  rebutteti, 
and  the  effect  thereof  may  be  contested,  by  a  party  altected 
thereby.  If  it  appears  that  the  proof  was  taken  upon  the  oath  of 
an  interested  or  incompetent  witness,  the  conveyance,  or  tii« 
record  or  transcript  thereof,  shall  not  be  received  in  evideace^ 
until  its  execution  is  establisned  by  other  competent  proof. 

Id.,  reauinder  of  f  17. 

i  037.  "Wliat  instrnmentM  may  be  aclcnovrledved. 

Any  instrument,  except  a  promissory  note,  a  bill  of  exchange, 
or  a  last  will,  may  be  acknowledged,  or  proved,  and  certified,  la 
the  manner  prescribed  by  law  for  taking  and  certifying  the  ac- 
knowledgment or  proof  of  a  conveyance  of  real  propeity;  and 
thereupon  it  is  evidence,  as  if  it  was  a  conveyance  of  real  prop* 
erty. 

L.  1833.  ch.  271,  |  9  (4  Edm.  620). 

§  938.  Jnatiee's  doclcet  and  transcript  evidence  before 
bim. 

The  docket-book  of  a  justice  of  the  peace,  within  the  State,  or 
a  transcript  thereof,  certified  by  him,  is  evidence  before  him,  of 
any  matter  required  by  law  to  be  entered  by  him  therein. 

2  R.   S.  269,  i  245  (2  Bdm.  278).     -^ 

§  930.  Transcript  froa&  Justice's  docket»  evidence  vea- 
erally. 

A  transcript  from  the  docket-book  of  a  justice  of  the  peace, 
within  the  State,  subscribed  by  him,  and  authenticated,  b.r  a 
certificate  of  the  clerk  of  the  county  in  which  the  justice  resides** 
under  bis  hand  and  official  seal,  to  the  effect,  that  the  persoo, 
subscribing  the  transcript,  was,  at  the  date  of  the  judgmeut 
therein  mentioned,  a  justice  of  the  peace  of  that  county:  qui) 
that  the  clerk  is  acquainted  with  his  handwriting,  and  verilj 
believes  that  the  signature  to  the  transcript  is  genuine:  is  evi- 
dence of  any  matter  stated  in  the  transcript,  which  is  required 
by  law  to  be  entered  by  the  justice  in  his  docket-book. 
Id.,  if  246  and  247.  coDioUdated. 


>  •40.  [Am'd,  1877.]  Other  proof  off  Frooeedinars  befcre 
Justice. 

The  proceedings  in  an  action  brought,  or  a  special  proceedioK 
mstitiued,  before  a  justice  of  the  peace,  within  the  State,  in«y 
also  be  proved  by  the  oath  of  the  justice.  In  case  of  his  den  to 
or  absence,  they  may  be  proved  by  the  original  minutei  of  tbr 


^ 
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proceedincv,  kept  by  him,  pursuant  to  law,  accompanied  with 
proof  of  hiB  handwriting;  or  by  a  copy  of  the  minutes,  sworn  to, 
by  a  competent  witness,  as  having  been  compared  with  the  orig- 
Inal  entries,  with  proof  that  those  entries  were  in  the  handwrit- 
ing of  the  justice. 

2  B.   S.  200,  I  248. 

I  941.  (Am'dy  18C4.]    Ordlnaneea,  ete.,  of  elttesy  vlliaseM, 

An  act,  ordinance,  resolution,  by-law,  rule  or  proceeding  of  the 
common  council  of  a  city,  or  of  the  board  of  trustees  of  an  in- 
corporated Tillage,  or  of  a  local  board  of  health  of  a  city,  town 
or  incorporated  village  or  of  a  board  of  supervisors,  within  the 
state,  may  be  read  in  evidence,  either  from  a  cop7  thereof,  certi- 
fied by  the  city  clerk,  village  clerk,  clerk  of  the  common  council, 
clerk  or  secretary  of  the  local  board  of  health,  or  clerk  of  the 
board  of  supervisors;  or  from  a  volume  printed  by  authority  of 
the  common  council  of  the  city,  or  the  board  of  trustees  of  the  vil- 
lag«  or  the  local  board  of  health  of  the  city»  town  or  village^  or 
the  board  of  supervisors. 

L.   laM,    «ii.  20t. 

I  IM1«.  [Added*   1900,1     Proof   of   coloaftal    statvtea. 

A  statnte  contained  in  the  compilation  of  the  colonial  statutes 
transmitted  to  the  legislature  by  the  commissioners  of  statutory 
revision,  pursuant  to  chapter  one  hundred  and  twenty-five  of  the 
laws  or  eighteen  hundred  and  ninety-one,  shall  be  evidpnee  in 
any  action  or  proceeding,  and  of  the  same  force  and  effect  as 
though  the  origmal  was  produced,  if  it  appears  from  such  publi- 
cation that  such  statute  was  copied  from  the  original. 

Added  by  L.  1900,  ch.  65.  Durlvatlon  —  L.  1891,  eh.  125.  |  5,  pt.,  as 
•ra*d  by  L.  1897.  cli.  403,  |  1.  See  note  7  of  notea  of  Board  of  Statutory 
Oonaolldatlon  at  end  of  code. 

IT  ««T 
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ARTiCUS  THIBV. 

Proof  of  a  dacumnntf  ttmofmmg  in  a  oourt  or  puhlia  offUm  of  i^ 
United  St^te%i  or  executed  or  r^wainin^  wiifitiut  th€  sUtt0. 

Sec.  942.  Printed  copies  of  laws  of  another  State,  etc. 

043.  Copies  of  records  of  United  States  courts. 

AH.  iioaUt*  oC  daewmettto  ou  41ii»  Vb-  4«pM«mento  <<  VaAUn^  BtMUm  v*- 

vsuniptive  evidence. 

945.  Record  of  bill  of  sale,  etc.,  of  vessels. 

94U.  OoHveymate  of  iMMl  wUlwat  the  StUW. 

947.  ExemplUBcatloo  of  record  o*  oonvaTancf  of  land  vrltbout  tb«  State. 

948.  Traiiincrlpt  of  dookst,  etc.,  oX  Justice  ot  adjblntn^  State, 

949.  Id.;  how  aottaenticateo. 

950.  Other  pnoof. 

951.  Proof  may  he  rebutted, 

952.  Copies  of  records  of  courts  of  foreign  countries;  how  authenticated. 
958.  O'hef  proof. 

904.  Tbln  article  does  not  decUrs  eftaot  ot  Mcort,  etc. 

906.  Public  records  In  New  York  qouaI^. 

95&  Documents  fvom  foreign  countries;  bow  authenticate 

i  ^4S.  Frlttf^d  eapf^n  of  Hi\m  of  another  Stmte,  ete. 

A  printed  copy  of  a  statute,  or  other  Trritten  law,  of  another 
slate,  or  of  a  territory,  or  of  a  foreign  country,  or  it  prititerf  copy 
of  a  proclaumtioii,  edict,  decree,  or  ordinance,  by  the  exccntive 
power  thereof,  contained  in  a  book  or  pnblicatfon)  ptirportfOK  <»' 
pi*oyed  to  have  been  published  b^  the  authority  thereof,  or  prored 
to  be  coDiDiouly  admitted,  as  evidence  of  the  existing  law, 'in  fb« 
judicial  tribonals  thereof,  is  presumptivo  evidence  of  the  statute, 
law,  proclamation,  edict,  decree,  or  ordinance.  The  unwritten  or 
common  law  of  another  State,  or  of  a  territory,  or  of  a  foreign 
country,  may  be  proved,  as  a  fact,  by  oral  evidence.  The  books 
of  reports  of  cases,  adjudged  in  the  courts  thereof,  must  also  he 
admitted,  as  presumptive  evidence  of  the  unwritten  or  oommoD 
law  thereof. 

Ck>.  Proc,  9  426,  as  am'd  In  1889.    Bee.  also,  L.  1S48,  cb.  312  (i  BdBk  QA. 

5  043.  Copies  of  records  of  Untted  States  court*. 

A  coy>y  of  the  record,  or  any  other  proceeding,  of  a  court  of 
the   United   States,  is  evidence,    when  certified   by   the   clerk  ox 
ollicer,  in  whose  custody  it  is  required  by  law  to  be. 
L.  1845,  ch.  303,  8  1  (4  E^dm.  041).  am'd. 

§  044.  [Am*d,  1H79,  1800,  1007.1  Copies  of  docunemts  •■ 
file  In  departments  of  U.  S.  presnmptive  evidence. 

A  copy  of  a  record  or  other  paper,  remaining  in  a  department 
of  the  government  of  the  United  States,  is  evidence,  when  certi- 
fied by  the  head,  or  acting  chief  officer,  for  the  time  being,  of 
that  department;  or  when  certified  by  the  officer  in  whose  charge 
it  is,  pursuant  to  a  statute  of  the  United  States,  or  otherwise  in 
accordance  with  a  statute  of  the  United  States,  relating  to  certi- 
fying the  same.  A  certificate  of  the  director  or  other  ofBcer  in 
charge  of  the  census  of  the  United  States,  attested  by  the  seore- 
tarv  of  the  interior,  stating  the  population  of  any  part  of  the 
tlnited  States,  or  giving  the  result  of  said  census  otherwise  shiU 
be  received  as  prima  facie  evidence  of  such  facts.  The  record  of 
the  observations  of  the  weather,  taken  under  the  direction  of  tlw 
signal  service  of  the  United  States,  when  certified  by  the  offl«r 
in  charge  thereof,  at  the  place  where  they  were  taken  and  tvt 
kept,  is  prima  facie  evidence  of  the  matters  of  fact  stated  therein. 
The   records   of   the   observation   of   the   weather   taken   at  the 
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arseiwJ  io  Central  park  iitid«r  tli«  directicm  of  the  meteorological 
and  astronomicfil  obserratorv  of  the  elty  of  New  York,  when 
duly  certified  by  the  official  in  enlarge  thereof,  or  bis  deputy, 
shall  be  presamptire  evidence  of  the  facts  set  forth  therein,  and 
shall  be  received  in  eyidence  on  the  trial  of  any  action  in  all  the 
coarts  of  this  state. 

U,  1840,  ch.  240.  8  1  (4  Edm.  641),  am'd  and  L.  lS7d,  eh.  290;  L.  1899,  cb. 
•»;  U  288T«  €ftL  SBL    Is  «ff«ct  May  20,  IMS'. 


§   94S,  Ree«Wl  •£  MU  •£  aale,  *4c^  of  wetm^m. 

The  record  of  a  hill  of  sale*  mortgage,  bypothecatioii,  or  coa- 
veyanoe  of  a  /mtel^  b^onging  to  a  port  «r  place,  within  the 
United  States,  recorded  in  the  oliice  of  the  collector  of  costows, 
where  the  vessel  is  registered  or  enrolled,  which  was  acknowl- 
edged or  proved,  before  it  was  recorded,  in  Kke  manner  as  a 
ueed  to  be  recorded  within  the  State;  or  a  transcript  of  snch  a 
lecord,  dnly  certified  by  the  collector;  is  evidence,  with  the  like 
effect  as  the  original. 

U  1862,  ch.  251  (4  Edm.  646),  as  am'd  by  L.  1S65,  ch.  512. 


I  <tOl  0»«-re7«»ee  of  teatf  wit%o«t  tlie  State. 

A  conveyance  of  real  property^  situated  withotrt  the  State,  ac- 
knowledged or  proved,  and  certified,  in  like  manner  as  a  deed 
to  be  recorded  within  the  county  wherein  it  is  offered  in  evidence, 
is  evidence,  without  fnrtber  proof  thereof,  as  if  it  related  to  real 
property  situated  within  the  State.  A  conveyance  of  real  prop- 
er^, sitnated  within  another  state,  or  a  territoi-y  of  tl>e  United 
States,  which  has  been  duly  authenticated,  accoi^ing  to  the  laws 
of  that  8tat«  or  territory,  so  as  to  be  read  in  evidence  in  the 
courts  thereof,  is  evidence  in  like  manner. 
1  R.  B.  T61,  i  Sr  a  Edn.  712),  an'd. 


I  •IT.  BxciB»114eAtioa  o<  record  of  eoAveirmMco  ot  land 
w«t%o«t  tfte  Stnte. 

An  excmplsficatioii  of  tha  record  of  a  conveyance  ol  real  prop- 
erty sitnated  withoat  tlie  State,  and  withia  the  United  States, 
which  lias  been  recorded  in  the  state  or  territory,  where  the  real 
property  is  situated,  pursnant  to  the  laws  thereof,  when  certified 
under  the  hand  and  seal  of  the  officer,  having  the  custody  of  the 
record,  is,  if  the  original  cannot  be  produc^^d,  presuiaptive  evi- 
dence of  the  conveyance,  and  of  the  due  execution  thereof. 
Analosons  to  L.  1864,  ch.  311  (6  Edm.  254). 


f  •4a.  Tmaooript  of  docket,  etc.,  of  Joiitiee  of  ftdiotMiiis 
MAie. 

A  transcript  from  the  docket-book  of  a  justice  of  the  peace, 
within  an  adjoining  state,  of  a  judgment  rendered  by  him;  a 
transcript  of  his  niwBtes  of  tlie  proee«?dings  in  the  caase,  pre- 
vions  to  the  judgment;  or  of  an  execution  issued  thereon;  or  of 
the  return  of  am  execntioa;  when  subscribed  by  the  justice,  and 
aotlMntieated  im  prescribed  in  the  seat  section,  is  presumptive 
evidence  of  his  jurisdiction  In  the  cause,  and  of  the  matters 
shown  by  the  transcript. 

From  Lu  1838,  cb.  439,  §  1  (4  Edm.  639). 

f  949,  M.Y  %«^ir  AwtlMiiittoated. 

Such  a  transcript  roust  be  authenticated  by  a  eertifleate  of  the 
jostlce,  annsxed  thereto,  to  the  effect,  that  it  ia  in  all  resi^ecla 
eorrvct,  aad  that  he  had  joriscMction  of  the  cause:  and  alto  >r 
a  certificate  of  the  clerk  or  prathonotary  of  the  county,  ia  w1nc)i 
the  justice  resided  at  the  time  of  rendering  the  jndgnent,  under 
his  hand  and  seal  of  the  court  «t  common  pleas,  or  other  county 
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court  of  the  county,  to  the  e^ect  that  the  person,  subscribing  the 
cciiificate  attached   to   the   transcript,   was,  at  the  date   ot  the- 
judgment,  a  justice  of  the  peace  of  that  county;  and  that  the 
siguature  thereto  is  in  his  own  handwriting. 
Id..  9  2. 

§  950.  OtUer  pi;oot. 

The  judgment  and  other  proceedings,  and  the  ju8tice*s  authority 
to  render  the  judj?ment,  may  also  be  proved,  by  the  produotiou 
of  the  docket,  or  of  a  copy  of  the  jiidgment  or  other  proceed iiif?; 
and  the  oral  testimony  of  the  justice,  to  tlie  truth  and  correct- 
ness thereof,  and  to  his  authority  to  render  the  judgment. 

L.   1830,  cb.  439,  {  3. 

§  851.  Proof  may  be   rebvtted. 

The  last  three  sections  do  not  prevent  the  introduction  of  en- 
dence,  to  controvert  any  of  the  proof,  in  relation  to  the  validity 
of  a  judgment  therein  specified. 
Id.,  s  4. 

5  BS2.  Copien  of  reoorda  of  co«rts  of  foreijg»  eomatrlesi 
how  avthentleated. 

A  copy  of  a  record,  or  other  judicial  procecnling,  of  a  coart 
of  a  foreign  country,  is  evidence,  when  antheuticateii  as  follows: 

1.  By  the  attestation  of  the  clerk  of  the  court,  with  the  seal 
of  the  court  atlixed,  or  of  the  otUcer  in  whose  custody  the  record 
is  legally  kept,  under  the  seal  of  his  ofiice. 

2.  By  a  certificate  of  the  chief-judge  or  presiding  niagistrale  of 
the  court,  to  the  effect,  that  the  person,  so  attesting  the  recenl, 
is  the  clerk  of  the  couit;  or  that  lie  is  the  otUcer,  in  who.se  cus- 
tody the  record  is  rc<iuired  by  law  to  be  kept;  and  that  his  sig- 
nature to  the  attestation  is  genuine. 

8.  By  the  certificate,  under  the  great  or  principal  Real  of  the 
government,  under  whose  authority  the  court  is  held,  of  the 
secretary  of  State,  or  other  officer  having  the  custody  of  that 
seal,  to  the  effect,  that  the  court  is  duly  constituted,  specifying 
iri'uerally  the  nature  of  its  jurisdiction:  and  that  the  signatare  of 
the  chief-judge  or  presiding  magistrate,  to  the  certificate  spech 
fied  in  the  last  subdivision,  is  genuine. 

From  2  R.  8.  396,  S  20  (2  Edm.  413),  am'd. 

S  053.   Other   proof, 

A  copy  of  a  rfT'ord,  or  other  judicial  proceeding,  of  a  conrt 
of  a  foreign  country,  attested  by  the  seal  of  the  court,  in  which 
it  remains,  must  also  be  admitted  in  evidence,  upon  due  proof  w 
the  following  facts: 

1.  That  the  copy  offered  has  been  compared  by  the  witness 
with  the  original,  and  is  an  exact  transcript  of  the  w^hole  of  the 
original. 

2.  That  the  original  was,  when  the  copy  was  made,  in  the  cus- 
tody of  the  clerk  of  the  court,  or  other  officer  legally  having 
chaVge  of  it. 

X  That  the  attestation  is  genuine. 
Id.,  i  27. 

S  954.  rAm*d,  1877.1  TblH  artiole  doe*  not  declare  «ffc«< 
of  record,  ^to. 

Nothing   in  this   article   is   to  be  tH^nstrued.   as  declaring  the 
pffe<»t  of  a  record  or  oth<^r  judicial  proceeding  of  a  foreign  countrXi 
authenticated,  so  as  to  be  evidence. 
Id.,  t  28,  Utt  cUoae. 
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I  OSS.  ClBsertedy  1892|  am*d,  1004.]  Public  records  In  New 
xork  eovnty. 

All  maps,  surreys  and  official  records,  shall  have  been  on  record 
or  on  file  in  the  office  of  either  the  register  of  the  city  and  county 
of  New  York,  or  the  surrogate  of  said  city,  or  any  of  the  courts 
of  record  of  said  city,  or  the  clerk  of  the  city  and  county  of  New 
York,  or  any  county  within  the  city  of  New  York,  or  any  of  the 
departments  of  said  city  as  enumerated  in  section  thirty-four  of 
the  New  York  city  consolidation  act,  or  in  the  office  of  the 
registers,  surrogates,  commissioners  of  public  works  or  kindred 
department,  or  park  department,  for  a  period  of  twenty  years 
or  upwards  prior  to'feuch  trial,  shall  be  presumptive  evidence  of 
their  contents,  atid  shall  be  receivable  in  evidence  as  such  upon 
any  trial  in  any  of  the  courts  of  this  state  in  any  controversy 
pending  therein,  between  any  parties. 
li.  1802.  ch.  622;  U  19M,  ch.  444.    In  effect  Sept.  1,  1004. 

I  OS<l.  [Am'dy  1877,  1012.]  Docvmenta  from  torelffn 
countries!  how  nnthenticated. 

A  copy  of  a  patent,  record  or  other  document  remaining  of  rec- 
ord or  on  fite  in  a  public  office  of  a  foreign  countrj',  certified 
ac(*ording  to  the  form  in  use  in  that  country,  is  evidence  when 
authenticated,  as  follows: 

1.  By  the  certificate  under  the  hand  and  official  seal  of  a  com^ 
mi»«ioner  appointed  by  the  governor  to  take  the  proof  or  acknowl- 
edgment of  deeds  in  that  country,  to  the  effect  that  the  patent, 
record  or  document  is  of  record  or  on  file  in  the  public  office, 

and  that  the  copy  thereof  is  correct  and  certified  in  due  form;  and 

2.  By  a  certificate  under  the  hand  and  official  seal  of  the  secre- 
tary of  State,  annexed  to  that  of  the  commissioner,  to  the  same 
effect  as  prescribed  by  law  for  the  authentication  of  the  certifi- 
cate of  such  a  commissioner,  upon  a  conveyance  to  be  recorded 
within  the  State.  The  certificate  of  the  commissioner,  thus 
anthenticated.  is  presumptive  evidence  that  the  copy  of  the 
patent,  record  or  document  is  ^certified  according  to  the  form  in 
use  in  the  foreign  country;  or 

3.  By  a  certificate  under  the  hand  and  official  seni  of  a  consular 
officer  of  the  United  States  to  the  effect  that  the  patent,  record  or 
document  is  of  record  or  on  file  in  the  public  office  and  certified 
according  to  the  form  in  use  in  the  foreign  country,  and  a  copy  of 
a  patent,  record  or  other  document  so  authenticated  is  presump- 
tive evidence  that  the  same  is  certified  according  to  the  form  in 
use  in  the  foreign  country. 

U  1875.  ch.  1.36.  portions  of  S9  1,  2,  9  and  0.  Am'd  by  L.  1012.  ch.  07,  in 
iffect  Apr.  a,  1012. 
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TTTTuE  V. 
XlaccIlaneouB  provl«l(ma. 

Sec.  TOT.  Form  of  ccrtHJcat*  to  copl«,   etc. 

908.  OrtMcate   mtitt   be   sealed. 

Me.  QnaUfiCAtkn    of    last    necmio. 

060.  EvlUepce.    \n    actions    for   rt^overy   of.    Injtuy   to»    etc.,    unoccDikicd 
laiids   and    timber   therpon. 

Ml.  Siimigateft  to  Hearth   (^Im,   awl   to  orrtlfy,   etc. 

•Ota.  Determlnhir  ns*  of  Hit  Id.  <* 

061tK   Vrttot  ot  vritteu    InsttraineutH    vbere    tbere    are    snb»crU>iii8    Wil- 
li esses. 

961c.  Proof  of  pajments    by    a    mimlrlpal    corporatUstt   cv   eflle^r 

961<I.  Proof  of  {nfitnimettk    by    Fvlmiittlas    dismted    aaA    g«Miia» 
writing. 

Mte.  PvMf  ef  teat  eaecatioB  or  wttt  UDder  WMch  •to«rtff*8  sala  Of  rial 
property   waR   made. 

961  f.  ETidence  of  weather  conditions. 

962.  Saving  clauae. 

1  &S7.  F«rin    ot   oertlllcat«    to    copies,   etc 

Where  a  transcript,  exempli iiration,  or  certified  copT  of  a  re^ 
ord  or  other  paper,  ifl  declared  by  law  to  be  eridcnc*,  and  special 
proriBion  ia  not  made  for  the  form  of  the  certificate,  in  the  par 
ticular  case,  the  pemon,  authorixed  to  certifr*  mttat  state,  in  hU 
certificate^  that  it  has  been  compared  by  him  with  the  orictnal 
and  that  it  is  a  correct  transcript  therefrom,  and  o£  the  whoU 
of  the  ori{?inal. 

2  R.   &   40S.  f  &9  (2  EdDL  420),  amM. 

I  0CI8.  Certillcmte    most    lye    sealed. 

If  the  officer,  or  the  court,  body,  or  board,  in  whose  custody 
an  original  papor,  specified  in  the  last  section^  is  reouired  to  b^ 
by  the  laws  of  the  State,  or  of  another  state*  or  of  the  United 
States,  or  of  a  territory  thereof,  or  of  a  foreiirn  coantry,  has, 
pursuant  to  those  laws,  an  official  seal,  the  certificate  mast  b^ 
attested  by  that  seal.  If  the  certificate  is  made  by  the  derk  of 
a  county,  within  the  State,  it  must  be  attested  by  the  seal  of  the 
county. 

Id.,  remainder  of  f  60,  am*d. 

I  059.   rAin*d,    1877.1     analiflcatloa      of    last    sectloa. 

The  Inat  section  does  not  require  the  seal  of  a  court  to  be 
affixed  to  a  certified  copy  of  an  order,  or  of  a  paper  filed  therria, 
or  entry  made,  where  the  copy  is  used  in  the  same  court,  or  be- 
fore nn  oflicer  thereof;  or,  in  the  supreme  court,  where  it  is  used 
in  a  circuit  court,  or  a  court  of  oyer  and  terminer. 

Id.,  i  00.  with  the  addition  of  the  words  "  or  a  court  of  oyer  wai 
terminer.*' 

I  900.  r Added,  1808 1  am'd,  lOOO.]  Evidence,  la  aetloai 
for  recovery  of,  Injary  to,  etc.,  anoccnpled  laads  aad 
timber    thereon. 

In  all  nctions  to  recover  the  possession  of,  or  otherwise  to  de- 
termine the  title  to,  or,  for  trc'^onss  unon  or  injury  to  imoocupied 
lands,  timber,  trees  or  tmdcrwood  thereon,  except  an  action  in 
which  any  county  or  any  state  or  county  officer,  board  or  conh 
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mis9ioD  ia  a  parts  defendant,  the  plaintiff  may  ubow  an  unbroken 
chain  of  title  or  conveyance  of  the  land  to  himself  for  thirty 
years  next  preceding  the  commencement  of  the  action,  or  if  an 
action  for  trespass,  next  preceding  the  commission  of  the  tres- 
pass or  injury,  and  such  proof  shall  be  presnmptire  evidence  of 
ownership  at  the  times  respectively,  of  the  commencement  of 
such  acUon  or  commission  of  such  trespass  or  injury,  but  such 
pftesunoptiokn  ma^'  be  rebutted  by  the  defendant  bv  showing 
ownership  of  said  lands  at  tlie  times  respectively,  of  the  com- 
mencement of  said  action  or  the  commission  of  said  trespass  or 
injury,  in  some  person  other  than  the  plaintiff. 
L.   19»9„  «li.  32;   U   190«,  oil.  609,    la  efTact  Sept.   1,  X1H)6. 


i  9et*  lAm*dp  1900,  19KI«]  S«AveUa«  reoovdii  ta  tbe  sorro* 
S»te's    oJllces    Aad   eertltjylng   in    rcsard    tliereto. 

A  surrogate's  clerk  mosti  upon  request,  and  upon  paytneiit  of, 
or  ofifer  to  pay,  the  fees  allowed  by  law,  or,  if  no  fees  are  expressly 
allowed  by  law^  fees  at  the  rate  allowed  to  a  county  clerk  for  u 
similar  service,  diligently  search  the  files,  papers,  records  and 
dockets  in  the  surrogate  s  office;  and  eithe&'  make  one  or  more 
transcripts  therefrom,  and  certify  to  the  correctnes?  thereof,. apd 
to  the  search,  or  certiXy  that  a  document  or  paper  cannot  b^, 
found  in  such  office. 

L.  184T.  cb.  4T0.  |  40  (4  tAm.  BSft).  iim*a.  Bm  aote,  |  »21.  Am'fl  by 
U  1809.  elM.  65  anC  940.  |  84.  Afco  faitlF  r«p«aUd  by  L.  1M>»,  ehR.  10, 
a».  8S  Md  61.  «ee  OomoIWstal  Uwm  ttts.,  Covnty  I^M^,  |  lU,  JodicUury 
Lsw,  I  «»,  Pwal  Um,  I  1874,  Publk  00««n  Uw,  |  66.  S«e  n«te  50  of 
Wile*  of  Board  of  Statutory  ConaoIKSatloo  at  tod  of  code.  AmM  \)y  u  1915, 
ch.   a07,  IB  effect  Sept.  1,  1916. 

I  ••la.  TAdHed,    IMW.)     Detenalnlav    mg*    of    cklld. 

Whenever  in  any  proceeding  or  trial  it  becomes  necessary  to 
dttenniBe  <th*  cfre  of  a  ohHd,  mufk  chili  mny^  lirodiH*ed  and 
exklMf«d  to  «nid>le  th^  'niagistrHte,  cmiH  or  j«r>-  to  ifletermin* 
it#  aife  by  a  persocial  ioapectioo;  and  such  court  or  magistrate 
m»y  direct  an  examination  by  one  or  more  physicians,  whose 
^Maion  shall  aiso  be  competent  evidence  upon  the  question  of 
•och  a^e. 

A4deil  b7  U  1909,  ch.  69.  i>erlT«tkm  ^  L.  1682,  ok.  840.  |  1.  See  QOtS 
8  at  noUM  of  Bosrd  of  St«tttt«t]r  C«nJiDlUUitioa  at  end  of  code. 

I  90l4i«  [Added,  l^OO.l  Proof  of  written  Instraments 
^rltere    there    are    snbscrfblag;   trltneimeii. 

Kxcept  in  the  case  of  written  instruments  to  the  validity  of 
which  a  subscribing  witness,  or  subscribing  witnesses,  is,  or  are 
necessary,  whenever,  upon  the  trial  of  an^v  action,  or  ui)on  the 
hearing  of  any  judicial  proceediugj  a  written  instrument  is 
offinred  in  evidence,  to  which  there  is  a  subscribing  witness,  it 
shall  not  be  necessary  to  call  siich  subscribing  witness,  but  such 
instrument  may  be  pseved  in  the  same  manner  as  It  might  be 
proved  if  there  were  no  subscribing  witness  thereto. 

Added  1^  U  1909,  ch.'  65.  DerWatku  —  U  ISSa.  eli.  190.  i  1.  See 
note  9  of  note*  «f  Bosid  at  Statotory  GoaaolUUiUoii  ai  eiul  of  Go<le. 


•  IMl0«  f  Adddd,  1#0»J  Prove  of  MFW«n«s  hr  o  nMalc- 
tpml    oorporatioa   or    officer    thereof. 

In  any  action  or  proceeding  now  pending  or  hereafter  to  be 
brought  in  any  of  the  courts  of  this  state,  the  payment  of  anj 
earn  of  money  by  a  municipal  corporation,  or  an  officer  thereof, 
may  be  proved  by  a  receipt  purporting  upon  its  face  to  be  given 
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therefor,  and  to  entitle  such  receipt  to  be  read  in  evidence,  no 
further  or  other  proof  shall  be  necessarr  than  that  it  is  pro- 
duced from  the  files  of  the  office  of  the  chief  financial  officer  of 
such  municipal  corporation,  or  from  the  files  of  the  office  of  the 
person  or  department  charged  with  the  duty  of  making  the  pay- 
ment. Every  such  receipt  so  read  in  evidence  shall  be  pre- 
sumptive proof  .of  the  fact  of  the  payment  to  the  person  by  or 
in  whose  behalf  it  purports  to  be  signed  of  the  sum  of  money 
and  for  the  purpose  therein  expressed.  But  no  such  receipt  shall 
be  entitled  to  be  read  in  evidence  by  virtue  of  the  provisions  of 
this  section,  unless  it  was  given  at  least  six  years  before  the 
commencement  of  the  action  or  proceeding  in  which  it  shall  be 
offered  as  evidence.  And  the  date  or  time  appearing  upon  fta 
face  shall  be  presumptive  proof  that  it  was  given  at  such  date  or 
time.  Nothing  in  tnis  section  contained  shall  be  held  to  pre- 
vent any  party  to  such  an  action  or  proceeding  from  provin/f 
affirmatively  that  the  payment  bo  appearing  to  have  been  made 
has  not  in  fact  been  made. 

Added  by  L.  1900,  ch.  65.  Deriratlon  —  L.  1884,  cb.  376,  f |  I.  2.  S«e 
note   10  of  notes  of  Board  of  Statutory  Coneoltdation   at  end   of  code. 

I  961d.  rAdded,  1908.1  Proof  of  Instrnment  br  v*^ 
mlttlnff    dliipated    and    flrenvlne    bandTrrttliifl:. 

Comparison  of  a  disputed  writing  with  an;;  writing  proved  to 
the  satisfaction  of  the  court  to  be  the  genuine  handwriting  of 
any  person,  claimed  on  the  trial  to  have  made  or  executed  the 
disputed  instrument,  or  writing  shall  be  permitted  and  submitted 
to  the  court  and  jury  in  like  manner. 

Added  by  L.  1000.  cb.  65.  Derivation  —  L.  1880.  cb.  36.  |  1,  as  am'd  ^ 
r..  1888,  ch.  55.5,  |  1.  See  note  11  of  notes  of  BoamI  of  Statutory  CoowIUa- 
tlon  at  end  of  code. 

f  961e.  fAdde^l,  11M)9.1  Proof  of  lost  oxeevtlofli  or  writ 
vnder  which   fiherilf*ii  Mi.le  of  real  property  'waa  aaatde. 

Whenever,  upon  the  trial  of  an  action  it  shall  appear  that  at 
least  twenty  years  theretofore  real  property  has  been  sold  by  a 
sheriff  for  enforcement  of  the  valid  lien  thereon  of  a  dnly 
docketed  judgment,  and  that  a  certificate  of  the  sale  has  been 
duly  made  by  the  sheriff  and  filed,  and  that  a  conveyance  in 
completion  of  the  purchase  has  been  executed  and  recorded,  bat 
that  the  execution  or  writ  by  virtue  of  which  the  sale  has  »9 
been  made  can  not  be  found  in  the  office  of  the  clerk  with  whcan 
the  same  should  have  been  filed,  then  and  in  such  case  the 
recital  of  or  reference  to  such  execution  or  writ  contained  in  the 
said  certificate,  or  in  the  said  conveyance,  or  in  the  record 
thereof  shall  be  prima  facie  evidence  of  the  said  execution  or 
writ  and  of  the  issue  of  the  same  as  against  any  party  whose 
claim  of  title  is  not  shown  to  have  been  accompanied  or  sap- 
ported  by  peaceable  possession  of  the  premises  in  controverey 
for  at  least  three  years  immediately  preceding  the  commenc^ 
ment  of  the  action. 

Added  by  L.  1009.  ch.  65.  DerlTatlon  —  L.  1800,  ch.  158.  |  1.  See  Mte 
12  of  notes  of  Board  of  Statutory  Consolidation  at  end  of  code. 

f  061f.   [Added,  1900.]      Bvldeiiee   of  weatker  eoflLdltleH»< 

Any  record  of  the  observations  in  regard  to  the  conditions  of 
the  weather,  or  in  regard  to  the  amount  and  conditions  of  the 
precipitation,  taken  under  the  direction  of  the  New  York  state 
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weather  bureau,  or  any  copy  thereof,  when  certified  in  the  form 
of  and  pursuant  to  law  by  the  officer  in  charge  thereof  at  the 
place  where  such -record  is  duly  filed,  that  the  same  is  a  true 
copy  of  such  record,  may  be  read'  in  evidence  in  any  court  of 
this  state,  and  shall  be  prima  facie  eyid^oee  of  the  facts  and 
circumstances  therein  stated.  t 

Added  by  L.  1909.  eta.  65.  DerlTation  —  L.  1897.  ch.  622.  |  1.  See  note 
13  of  notes  of  Board  of  Statutory  Consolidation  at  end  of  code. 

S    9€2.  SavIhk    claviie. 

Nothing  in  title  fourth  of  this  chapter  prevents  the  proof  of  a 
fact,  act,  record,  proceeding,  document,  or  other  paper  or  writing, 
according  to  the  rules  of  the  common  law,  or  by  any  other  com- 
petent proof. 

C  R.  S.  397,  part  of  I  28  (2  Edm.  413).  and  L.  1846,  ch.  240.  f  2 
(4  Sdm.  942). 
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CHAPTER  X. 
Trials ;  Including  Jurors  and  Juries. 

Ttm    I.  -  Trial*  Geaemllr  I  I«elm4Uf  BxMpifosi  aad  ■♦tloA  fto  a  Iti 
tri»L 

1  niM  II.-Trl  .li  witkoat  a  Jmry. 

TITXB  III.— Tn«l  jvrort.  Except  U  Few-Tork  Md  Klagi  Co«atlet;  ■•iaiC 
Selcetliif  Tkem,  ut^  of  PrMvrlnf  Tkeli*  Itteadaiie*. 

mUE  IT.>-TrlAl  JsronlB  ITev-korkud  KIbci  CoaatLu;  Kode  of  SdMtUi 
Tkeai,  mud  of  PloemrtBg  f  kelr  IttoMdABM. 

imJB   T..^riai:»r Jmiy. 

nTLS  TL^MlMelUBoouProfiiioui  laoUdlBf  TkoM  loUUBg  t»  MmUMmtt 
Md  Otker  AeU  Of  ■linoadacU 

TZTLS  I. 

Trials  g«n«rally ;  indudinsr  ezceptioiui  and  motion  for  a  new 

triaL 

AfClde  1.  toaeo,  and  tho  modo  of  trial  thereof. 
2.  The   place  of   trial. 
t.  2BieeFtk>iia,  caMi  and  motion  for  a  new  trlaL 

▲RTICLBS    FIRST. 

Jmtiea,  and  t?^  mode  of  trial  thereof  » 

Sec.  968.  Iflstiee  defined;  different  kinds  of  issuea. 

964.  When  iMucs  of  law  arise;  when  iaauee  of  fact  arlae. 
966.  Imuos  to  be  judiciallj  examined  by  a  trial. 

966.  Order  of  trial,   where  iisues  of  law  and  of  fact  arlae  In  the 

action. 

967.  But  court  may  direct  the  order,  etc.,  of  dispoaltion  of  the  la 

968.  What  iasuei  of  fact  are  triable  by  a  Jury. 

969.  What  isauea  are  triable  b/  the   court. 

970.  Order  for  trial  by  Jury,  of  specific  questions  of  fact,  when  <>f  rlgkt 

971.  Id.;  when  discretionary. 

972.  Trial  of  the  remainder  of  the  issnea. 
978.  Separate  trial  of  one  or  more  Issues. 
974.  Counterclaim  to  be  deemed  an  action,  within  the  foregoing  sectloas. 

976.  Immaterial  issues  need  not  be  tried. 
970.  What  issues  to  be  tried  before  one  Judge;  regulation  of  trial  In  tse 

supreme  court. 

977.  Notice  of  trial  and  note  of  Issue.    Calendar  to  be  prepared. 

978.  Issues  how  arranged.    Order  of  disposition  at  a  jary  term. 

979.  Id.;  when  a  Jury  does  not  attend. 

980.  Either  party  may  bring  issue  to  trial. 

981.  What  papers  to  be  furnished  on  trial,  and  by  whom. 

I  968.  iMneii   deflned;  different  Iclflidii  of  laaneB. 

The  issues,  treated  of  in  this  chapter,  are  those  only  which  ti« 
presented  by  the  pleadings.  An  issue  arises  where  a  fact,  or  • 
conclusion  of  law,  is  maintained  by  one  party,  and  controTerttf 
by  the  other.    Issues  are  of  two  kinds: 

1.  Of  law;  and 

2.  Of  fact. 
Co.  Proc.,  I  248,  am*d  .,,.^  J 
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i   964.    fniefi  i«s«e«  of  la'W  arise |  'When  taauea  of  fa.o4 


An  issue  of  law  arises  only  upon  a  demarrer.  An  issue  of  fact 
arises,  in  eitlier  of  the  following  cases: 

1.  upon  a  denial,  contained  in  the  answer,  of  a  material  alle- 
sation  of  the  complaint;  or  upon  an  allegation,  contained  in  the 
asBwer,  that  the  defendant  hais  not  sufficient  knowledge  or  infor* 
mation  to  form  a  belief,  with  respect  to  a  material  allegation  of 
the  complaint. 

2.  Upon  a  similar  denial  or  allegation,  contained  in  the  reply, 
with  respect  to  a  material  allegation  of  the  answer. 

3.  Upon  a  material  allegation  of  new  matter,  contained  in  the 
answer,  not  requiring  a  reply;  unless  an  issue  of  law  is  joined 
thereupon.  ■ 

4.  Upon  a  materia!  allegation  of  new  matter,  contained  in  the 
reply:  unless  an  issue  of  law  is  Joined  thereupon. 

Sabstltata  for  Go.  Proc..  f|  249  and  2S0. 

§  965.  [Am'd,  18TD.]  iMves  to  be  Indiciallr  examined 
1»r  a  trial. 

An  issue,  either  of  law  or  of  fact,  must  be  tried  as  prescribed 
in  this  chapter,  unless  it  is  disposed  of  as  prescribed  in  chapter 
sixth  of  this  act. 

Substitute  for  Ca  Proc.,  |  252.     See  H  '37.  547. 

i  &e6.  [Am'dy  1S77.]  Order  of  trial,  where  issues  of  law 
mikA  of  flaet  aMse  in  the  same  aetion. 

Where  an  issue  of  law  and  an  issue  of  fact  arise  in  one  action, 
the  issue  of  law  must  be  first  dispofted  of,  except  as  otherwise  pre- 
scribed in  the  next  section. 
SatatltQte  for  Go.  Proc.,   f  251. 


I  907.  [Am'd,  1877.1  Bat  eonrt  mar  dlreet  the  order, 
•te.«  of  Aiavooltlon  oC  the  foMiOs. 

A  separate  trial,  between  the  plaintiff  and  one  or  more  de* 
fendanta,  of  some  or  all  of  the  issues  of  fact,  or  one  trial  of  some 
or  all  of  the  issues  of  law,  or  a  change  in  the  order  of  disposi- 
tion of  the  issues,  may  be  directed  by  the  court,  in  its  discretion. 
Such  a  direction  may  be  given,  in  an  order,  made  upon  notice;  or, 
except  where  an  application  for  such  an  order  has  been  denied,  it 
may  be  given,  by  the  judge  holding  the  term,  where  those  issues 
are  regularly  upon  the  calendar  for  trial,  either  with  or  without 
the  entry  of  an  order. 

Indodes  part  of  Co.  Proc.,  S  261,  and  part  of  |  258. 

§  w§S.  [Am*d,  1877.]  "V^MaA  issaes  of  faot  are  triable  hr 
a  J«rT. 

In  each  of  the  following  actions,  an  issue  of  fact  must  be  tried 
by  a  jury  unless  a  jury  trial  is  waived,  or  a  reference  is- directed: 

1.  An  action  In  which  the  complaint  demands  Judgment  for  a 
sum  of  money  only. 

2.  An  action  of  ejectment;  for  dovrer;  for  waste;  for  a  nuisance; 
or  to  recover  a  chattel 

Snbstltote  for  O^.  Ptws.,  f  258. 

I  •«».    "What  iaaaes  are  triahle  hr  the  ooart. 

An  Isme  of  law,  in  any  action,  and  an  issne  of  fact,  in  an  actioq 
not  Bpediied  in  tne  last  section,  or  wherein  provision  for  a  trtal 
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bv  a  jury  is  not  expressly  made  by  law,  musf  be  tried  by  th« 
court,  uuless  a  reference  or  a  jury  trial  is  directed. 
Co.   Proo.,   portions  of  IS   253  aud  254.    See  Rule  40. 

I  970.  [Am'd,  1892.1  Order  for  trial  by  Jury,  of  apeelAe 
questions  of  fact,  ^iv'lieii  of  rlflrbt. 

AVhere  a  party  is  entitled  by  the  constitution,  or  by  express 
provision  of  law,  to  a  trial  by  jury,  of  one  or  more  issues  of 
fact,  in  an  action  not  specified  in  section  nine  hundred  and  sixty- 
eight  of  this  act,  >ie  may  apply,  upon  notice,  to  the  court  for  an 
order,  directing  -all  the  questions  arising  upon  those  issues,  to  be 
distinctly  and  plainly  stated  for  trial  accordingly.  Upon  the 
hearing  of  the  application,  the  court  must  cause  the  isssues,  to 
the  trial  of  which  by  a  jury  the  party  is  entitled,  to  be  distiactly 
and  plainly  stated.  The  subsequent  proceedings  are  the  same. 
as  where  questions  arising  upon  the  issues,  are  stated  for  trial 
by  a  jury,  in  n  case  where  neither  party  can,  as  of  right,  reqnire 
such  a  trial;  except  that  the  finding  of  the  jury  upon  such  ques- 
tions so  stated,  is  conclusive  in  the  action  unless  the  verdict  is 
set  aside,  or  a  new  trial  is  granted. 

L.    1802.   cb.    188.    See   Rule  31. 

I  971.   [Am'd,  18770      Id.$  when  dlscretionsu'y. 

In  an  action,  where  a  party  is  not  entitled,  as  of  right,  to  a 
trial  by  a  jury,  the  court  may,  in  its  discretion,  upon  tne  appli* 
cation  of  cither  party,  or  without  application,  direct  that  one 
or  more  questions  of  fact,  arising  upon  the  issues,  bo  tried  by  s 
jury,  and  ma^  cause  those  questions  to  be  distinctly  and  plainly 
stated  for  trial  accordingly. 


I  972.  rAm*d,  1877.1  Trial  of  the  remalader  •f  tke 
Issnes. 

If  the  questions,. directed  to  be  tried  by  a  jury,  as  prescribed  in 
the  last  two  sections,  do  not  embrace  all  the  issues  of  fact  in  tbe 
action,  the  remaining  issues  of  fact  must  be  tried  by  the  court,  or 
by  a  referee. 

Substitute   for  part  of  Co.    Proc.,    |   254. 

I  973.  [Added,  1907.1  Separate  trial  of  one  or  aiort 
Issue*. 

The  court  in  its  discretion  may  order  one  or  more  issues  to  be 
separately  tried  prior  to  any  trial  of  the  other  issues  in  the  case. 

L.    1907,   ch.   526.     In   eCTect  Sept.    1,   1007. 

1  974.  [AmM,  1877.1  Connterclalm  to  be  deemed  am 
action,   M'tthln   tlie    foreMTolnip   sections. 

Where  the  defendant  interposes  a  coouterclaim,  and  tb«Feap«B 
demands  an  affirmative  judgment  against  the  plaintiff,  the  niode 
of  trial  of  nu  issue  of  fact,  arising  thereupon,  is  the  same,  as  if 
it  arose  in  an  action,  brought  by  the  defendant,  against  the  plain- 
tiff, for  the  cause  of  action  stated  in  the  cottnterdaim,  ud  de- 
manding the  same  judgment. 
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S  87S.   Immaterial   lasnea  aeed  not  be  tried. 

An  issue,  the  disposition  of  which  is  not  necessary  to  enable 
the  court  to  render  the  appropriate  judgment,  is  not  required  to 
be  tried. 

i  970.  [Am*dy  1885,  1900.  1909.]  What  issneii  to  be  tried 
before  oae  Jad^e}  reirtimtion  .  off  trial  in  tbe  sapveme 
eovrt. 

An  issue  of  law,  or  an  issue  of  fact,  triable  by  a  jnr>'  or  by  the 
court,  must  be  tried  at  a  term  held  by  one  jud^e  only.  In  the 
supreme  court,  an  issue  of  fact  triable  by  jury  must  be  tried  at 
a  trial  term  thereof,  and  an  issue  of  fact  triable  by  the  court 
may  be  tried  at  a  trial  term  or  a  special  term  of  the  supreme 
court  as  prescribed  in  the  general  rules  of  practice.  An  issue  of 
law  ma3'  be  brought  on  and  tried  at  any  term  of  court  as  a  con- 
tested motion. 

Am'd  by  L.  1895.  ch.  046;  L.  1900,  ch.  569;  L.  1909,  cli.  tfS.  In 
3ff«ct   Sept.    1.    1909. 

I  977.  [Am'd,  1877,  1882,  1896,  1896,  1899,  1908,  1904,  1907, 
1809,  1811,  1912.  191S.I  Notice  of  trial  and  note  of  isMnei 
ealendar  to  be  prepared. 


At  any  time  after  the  joinder  of  issue,  and  at  least  fourteen 
days  before  the  commencement  of  the  term,  either  party  may 
serve  a  notice  of  trial.  The  party  serving  the  notice  must  file 
with  the  clerk  a  note  of  issue,  stating  the  title  of  the  action,  the 
names  of  the  attornevs,  the  time  when  the  last  pleading  wns 
served,  tne  nature  of  the  issue,  whether  of  fact  or  of  law;  and,  if, 
an  issue  of  fact,  whether  it  is  triable  by  jury,  or  by  the  court, 
without  a  jury,  and  the  particular  nature  of  the  same  and  the 
object  of  the  action.  The  note  of  issue  must  be  filed  at  least 
twelve  days  before  the  commencement  of  the  term.  The  clerk 
must  thereupon  enter  the  cause  upon  the  calendar  according  to 
the  date  of  issue.  The  clerk  must  prepare  the  calendar  and  have 
the  necessary  copies  ready  for  distribution  at  least  five  days  before 
the  commencement  of  the  term.  In  the  counties  of  New  York, 
Kings,  Bronx,  Queens,  Nassau,  Richmond,  Albany,  Erie, 
Niagara,  Monroe,  Onondaga,  Schenectadv,  and  Westchester, 
where  a  party  has  served  a  notice  of  trial,  and  filed  a  note  of 
issue,  for  a  term  at  which  the  case  is  not  tried,  it  is  not  neces- 
sary for  him  to  -serve  a  new  notice  of  trial,  or  file  a  now  note 
of  issue,  for  a  succeeding  term:  and  the  action  must  remain  on 
the  calendar  until  it  is  disposed  of. 

Co.  Proc..  iwrt  of  |  256.  9»  am'd  by  L.  1876.  cb.  431,  |  9:  L.  1806,  ch.  565; 
U  1898.  ch.  70:  L.  1899.  ch.  18;  L.  1903.  ch.  51;  L.  1904,  ch.  474:  L.  1007. 
ch.  211.  Am'd  by  L.  1909,  ch.  65;  L.  1911,  ch.  218;  L.  1012,  ch.  96; 
L.  1915.  ch,  60.  In  effect  March  11*.  1915.  See  also  ConsoUdatcd  Iawk, 
tit.  Jadlciary  Law,  |  83.  See  note  61  of  notes  of  Board  of  Statutory  C\n- 
■olldation  at  end  of  code. 

f  978.   (Ana'd,    1877.1     iMsneM    hoYV    arranged.       Order    of 
dlapoaltlon  at  a  Jory  term. 

Tbe  issues  on  the  calendar  must  be  arranged  by  the  clerk  in 
the  following  order: 

1.  Issues  of  fact. 

2.  Issues  of  law.  ^ 

Where  a  jury  is  in  attendance,  the  issues  must  be  disposed  of 
in  the  same  order;  unless,  for  tbe  convenience  of  parties,  or  the 
dispatch  of  business,  the  judge  holding  the  term  otherwise  directs. 
Sabstttiite  toe  CX>.  Proc.,  |  257;  am'ts. 


t8  &70-81  MODE  OF  TRIAL.  c.  10,  t.  l,a.l 

I  079.  Id.)   i^hen  a  Jary  doea  not  attend. 

Where  a  jury  is  not  in  attendance,  issues  of  law  have  a  prefer 
ence  over  issues  of  fact;  unless  the  judge  holding  the  term  other 
wise  directs. 

Bee  concluding  sentence  Co.  Proc.,   |  255. 


i  980.  [Am'a,  1877.]  fitther  wrty  mmy  hrimm  In««e  U 
trial. 

Either  party,  who  has  served  the  notice,  may  bring  the  isssue  to 
trial;  and,  in  the  absence  of  the  adverse  party,  unless  the  judge 
holding  the  term,  for  good  cause,  otherwise  directs,  may  proceed 
with  the  cause,  and  take  a  dismissal  of  the  complaint,  or  a  ver 
diet,  decision,  or  judgment,  as  the  case  requires.  An  inquest,  lor 
want  of  an  affidavit  of  merits,  cannot  be  taken  where  the  answer 
is  verified. 

Co.   Proc.,   8  258,  am'd;  L.   1870,  ch.  431,  |  10.    See  Rule  88. 

I  081.  IVhat  papers  to  be  farnlMlied  on  trial*  suftd  kjr 
^vhom. 

Where  the  isstie  is  brongfat  to  trial  by  th«  plaintiff,  he  most 
furnish  the  court  with  copies  of  the  summons  and  pleaain^s,  and 
of  the  offer,  if  any  has  been  made.  Where  the  isstie  is  bronjrfit 
to  trial  by  the  defendant,  and  the  plaintiff  does  not  furnish  these 
papers,  they  must  be  furnished  by  the  defendant. 

0;  Proc.,  I  259.  am'd.    See  Bole  19. 
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ARTIOIiB  SBCOND. 

The  plaoe  of  trial, 

8ec.   982.  Certain  aetiooa  to  be  trt«d,  vh«re  the  rabjcrt  tli«rpof  t*  situattd. 
oas-ii.  Acttonn  raUitiBB  to  iral  property  ultaate  wlthMt  the  atate. 
98S.  Otlier  actions,  where  the  cause  thereof  aroee. 
084.  Other  ftctlons,  according  to  the  residence  of  the  partlee. 
065.  riace  of  trial,  if  proper  coDoty  not  dealgoated. 
0R6.  Deff'Ddhnt  may  demand  change;  proceeomga  thereupon. 
0R7.  When  court  maj  change  the  place  of  trlaL 
•86w  Bffeet  oif  vbanging  tlie  place  oC  trlaL 
080.  Effect  of  order  changing  place  of  trial. 
090.  Issues  of  law,  where  triabla. 
001.  This  article  applicable  only  to  the  supreme  court 

I  962.  CertalA  aetloiui  to  be  tried,  wlhere  tlie  avfeleet 
tkereof  la  attiaated. 

Each  of  the  following  actions  mast  be  tried  in  the  county, 
in  which  the  subject  of  the  action,  or  some  part  thereof,  Is  situ- 
ated:  an  action  of  ejectment;  f6r  the  partition  of  real  propeviy; 
for  dower;  to  foreclose  a  mortgage  upon  renl  propetiy,  or  up«>ii  a 
chattel  rtJil;  to  compel  the  determination  of  a  claiui  to  real  prop- 
erty; for  waste;  for  a  nuisance;  or  id  procnre  a  Judgment,  dii^ect- 
ing  a  conveyance  of  real  property;  and  every  other  action  to  re- 
cover, or  to  procure  a  judgment,  establiRhing,  determining,  defin- 
ing, forfeiting,  annulling,  or  otherwise  affecting,  an  estate,  right, 
title,  lien,  or  other  intereift.  In  real  pveperty,  ot  a  ehattel  real 
Bat  where  all  the  real  property,  to  which  the  action  relates,  Is 
situated  without  the  State,  the  action  must  be  tried,  as  pre- 
scribed in  section  d84  of  this  act. 

Sobat^tute  for  part  of  Ck>.  Proo.,  |  123. 

f  fifi2-«.  [Added.  1018.1  Actions  relating  to  real  pvopevtr 
■Itaaite  without  the  state. 

An  action  may  be  maintained  in  the  courts  of  this  state  to 
recover  damages  for  injuries  to  real  eatate  situate  without  the 
state,  or  for  breach  of  contracts  or  of  covenants  relating  thereto, 
whenever  such  an  action  could  be  maintained  in  relation  to  per- 
sonal propff^j  without  thd  state.  The.  action  must  b^  tried  in 
the  county  m  which  the  parties  or  some  one  thereof  resides,  or 
if  no  party  resides  within  the  state,  in  any  county. 

Added  \f7  JU  1013,  ch.  T6.     In  etSec%  Sept.  X,  1913. 

I  968.  CAm'd^  1^77.]  Qtber  acttona,  where  the  aaaae 
thereof  arose. 

An  action,  foir  either  of  the  following  causes,  m.ust  be  tried  In 
the  county,  where  the  cause  of  action,  or  some  part  thereof,  arose; 

1.  To  recover  a  penalty  of  forfeiture,  imposed  by  statute,  ex- 
cept that,  where  the  offence,  for  which  it  is  imposed,  was  com- 
mlttevl  on  a  lake,  nver»  or  other  stream  of  wai:er,  situated  in  two 
or  more  countlea,  the  action  may  be  tried  Iti  any  county,  border- 
fang  on  the  lake,  river,  or  stream,  and  opposite  to  the  place  where 
the  offence  was  committed.  But  in  an  action  where  the  people  pf 
the  State  are  a  party  to  recover  a  penalty  for  trespass  upon  the 
lands  of  the  Forest  Preserve,  the  action  may  be  tried  in  a 
^nnty  adjoining  the  county  ivhere  the  canse  of  action  arose. 

Last  sentence  lit  effect  Sept.  1,  IS&O.  L.  18d0,  ch.  170. 
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2.  Against  a  public  officer,  or  a  person  specially  appointed  to 
execute  his  duties,  for  au  act  done,  in  virtue  of  his  office,  or  for 
an  omission  to  perform  a.  duty,  incident  to  his  office;  or  against  a 
person,  who.  by  the  command  or  in  the  aid  of  a  public  officer, 
has  done  anything  touching  his  duties. 

3.  To  recover  a  chattel  distrained,  or  damages  for  distraining 
a  chattel. 

S  984.  Other  metionm,  accordlngr  to  the  renldence  of  the 
parties. 

• 

An  action,  not  specified  in  the  last  two  sections,  must  be  tried 
in  the  county,  in  which  one  of  the  parties  resided,  at  the  com- 
mencement thereof.  If  neither  of  the  parties  then  resided  in  the 
State,  it  may  be  tried  in  any  county,  which  the  plaintiff  desig* 
Bates,  for  that  purpose,  in  the  title  of  the  complaint. 

Co.  Proc.,  I  125. 

I  985.  Place  of  trials  if  proper  county  not  deatsmated* 

If  the  county,  designated  in  the  complaint,  as  the  place  of  trial, 
is  not  the  proper  county,  the  action  may  notwithstanding  be  tried 
therein;  unless  the  place  of  trial  is  changed  to  the  proper  counlyf 
upon  the  demand  of  the  defendant,  followed  by  the  consent  of  the 
plaintiff,  or  the  order  of  the  court. 

Sabfititute  for  Ck>.  Proc.,  part  of  |  126. 

I  086.  Defendant  mar  demand  chaanr^l  prooeedlns* 
thereapon. 

Where  the  defendant  demands  that  the  action  be  tried  in  the 
proper  county,  hia.  attorney  must  serve  upon  the  plaintiffs  attor- 
ney, with  the  answer,  or  before  service  of  the  answer,  a  written 
demand  accordingly.  The  demand  must  specify  the  county, 
where  the  defendant  requires  the  action  to  be  tried.  If  the  plain- 
tiff's attorney  does  not  serve  his  written  consent  to  the  change,  as 
proposed  by  the  defendant,  within  five  days  after  service  of  the 
demand,  the  defendant's  attorney  may,  within  ten  days  there- 
after, serve  notice  of  a  motion  to  change  the  place  of  triaL 

Id.     See  Bule  48. 

I  087.  When  conrt  may  change  the  place  of  trial. 

The  court  may,  by  order,  change  the  place  of  trial,  in  either  of 
the  following  cases: 

1.  Where  the  county,  designated  for  that  purpose  In  the  com- 
plaint, is  not  the  proper  county. 

2.  Where  there  is  reason  to  believe,  that  an  impartial  trial  can- 
not be  had  in  the  proper  county. 

3.  Where  the  convenience  of  witnesses,  and  the  ends  of  ins- 
tice,  will  be  promoted  by  the  change. 

Co.  Proc.,  part  of  |  126. 

I  088.  [Am*d,  1877.1     BIKect  of  chanffini;  the  place  of  trlaL 

Where  the  place  of  trial  is  changed  to  another  county,  the 
subsequent  proceedings  shall  be  had  in  the  county  to  which  the 
change  is  made,  the  same  as  if  it  had  been  designated  in  tbe 
complaint,  as  the  place  of  trial;  except  as  otherwise  directed 
by  the  court,  or  provided  by  the  w^ritten  consent  of  the  parties, 
filed  with  the  clerk.    And  the  clerk  of  the  county,  from  whicli  it 
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is  changed,  must  forthwith  delirer  to  the  clerk  of  the  county, 
to  which  it  is  changed,  all  papers  filed  in  the  action,  and  certified 
copies  of  all  minutes  and  entries  relating  thereto,  which  must 
be  filed,  entered,  or  recorded,  as  the  case  requires,  in  the  office 
of  the  last  named  clerk. 

Id.,  I  126,  iMt  sentence,  am'd.     See  Rule  2. 

/069.   [Am>d,  187T.]     Effect  of  order  ehanfflaff  .plaee  of 
al. 

An  order  to  change  the  place  of  trial  takes  effect,  u^n  the 
entry  thereof,  in  the  office  of  the  clerk  of  the  county,  from  which 
the  place  of  trial  is  changed.  But  for  tne  purposes  of  the  place 
of  hearing  a  motion  to  set  it  aside,  or  an  appeal  therefrom,  the 
place  of  trial  is  deemed  unchanged. 

f  OOO.  rAm'd,  1879,  1018.1  Isaiiea  of  Ittrr  and  certain  laftuea 
of  fact  9  ^rkere  triable. 

An  issue  of  law,  or  an  issue  of  fact  triable  by  the  court  with- 
out a  jury,  arising  in  a  county  where  no  special  terms  distinct 
from  trial  terms  are  appointed  to  be  held  for  the  trial  of  such 
eases,  may  be  tried  at  a  special  term  in  any  county  within  the 
judicial  distri^-t  embracing  the  county  wherein  the  action  is 
triable;  but  after  the  trial,  the  decision  and  all  other  papers  re- 
lating  to  the  trial  must  be  filed,  and  the  judgment  rendered 
must  be  entered,  in  the  last  named  county. 

I'd  by  L.  1870,  ch.  542;  L.  1913,  ch.   4rie.      In  effect  Sept.  1.  1913. 


f  OOl.  This  article  apvUoable  only  to  the  anprenie  court* 
Xliis  article  is  applicable  to  an  action  in  the  supreme  court  only. 
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ARTICIiia  THmiK 

MaoaeptionBy  coMf  and  motions  for  a  new  trUA. 

ivi.    What  rulings  may  be  ezoepted  to« 

W8.   Decialon  of  the  court  or  referee. 

904.  When  and  how  ezceptloo*  mkf  be  taken,  after  ^amt  Of  trial  If 

court  or  referee. 
•05.  la..  4uln9  the  trial*  or  apoo  tvlat  by  J«I7. 

006.  Ruling  excepted  to;   how  reviewed. 

007.  Case,  when  neceaaary;  how  made  and  settled. 
00&  When  appeal,  etc.,  may  be  beard  wlthoot  a  eaae. 
000.  Motion   for   new   trial  open  Judge'a   mllMtaai    appeal  tnm  atto 

tbereapoD.  ^         ....._.,_ 

1000.  When  and   how  exception*,    taken   upon   a  WJ   trial,    heard  bf 
the  appellate  dlrhilon.  ^  .          ^ 

1001.  Motion  for  new  trial  by  tM  appeilate  «kttoloO»  when  txUl  waa  Iv 
court  or  referee.  ,  ,   ^           . 

1002.  Wbeo    motioa    for   new  trial   to   be  made   at   special  tena.   Bc- 
strlctlone  thereupon.                               ^          ^         _^        __  . ^, 

1008.  Application  of  this  article  to  trial*  of  apertHe  OMMlMa  by  ^xf; 

special  provUilons  applicable  thereto.     ^  ,^  *..        •_ 

1004.  Motion   for    new   hiearing,   after   trial  of  ap^lfie    quettloni  bf  • 

referee 
1006.  Final   Judgment.    «t<».,    not    sUyed,   by  mation   ftor  a  m«  MsL 

Motion  nay  be  board  afterwards.  ^  ^  ,  , 

1006.  When  exception  not  to  prejudice  motion  for  new  trial. 

1007.  Kotes  of  stenographer  may  be  treated  as  mtnutct^ftf  ttb 


An  exception  may  be  taken  to  the  ruU&g  of  th»  coaK  or  U 
a  referee*  upon  a  question  of  law,  arising  upon  the  trial  of  an 
issue  of  fact  Except  as  prescribed  in  section  1180  of  this  act. 
an  exception  cannot  be  takes  to  a  nUincr,  ikpWBk  a  qnealiaB  of 
fact.  For  the  imrpoaes  of  this  article,  a  trial  by  a  jorx  vs 
regarded  as  continuing,  until  the  verdict  is  rendered. 

§  003.  [Added,  1008.]    Deciaion  of  the  court  of  referee. 

Upon  the  trial  of  an  issue  of  fact  by  a  referee  or  by  a  court 
without  a  jury,  a  finding  of  fact  without  any  evidence  tending 
to  sustain  it,  is  a  ruling  upon  a  question  of  law  within  th« 
meaning  of  the  last  section.  The  appellate  division  of  the  su- 
preme court  shall,  on  appeal  from  a  judgment  entered  on  the 
report  of  a  referee,  or  the  decision  of  a  court  on  such  trial 
review  all  questions  of  fact  and  of  law,  and  may  either  modify 
or  affirm  the  judgment  or  order  appealed  from,  award  a  new 
trial,  or  grant  to  either  party  the  judgment  which  the  facts 
warrant. 

L.  1903.  ch.  85.   See  |  1022. 

I  004.  "When  ajid  how  exeeptiona  ina.r  be  tAlceifty  after 
close  of  trial  hy  court  or  referee. 

Where  an  issue  of  fact  is  tried  by  a  referee,  or  by  the  court, 
without  a  jury,  an  exception  to  a  ruling,  upon  a  question  of  law, 
made  after  the  cause  is  finally  submitted  must  be  taken,  by 
filing  a  notice  of  the  exception  in  the  clerk*s  office,  and  serving 
a  copy  thereof  upon  the  attorney  for  the  adverse  party.  The 
exception  may  be  so  taken,  at  any  time  before  the  expiration  of 
ten  days  after  service,  upon  the  attorney  for  the  exceptant,  of  a 
copy  of  the  decision  of  the  court,  or  report  of  the  referee,  and  a 
written  notice  of  the  entry  of  judgment  thereupon.  If  the  notice 
of  exception  is  filed  before  the  entry  of  final  judgmeut,  it  most 
be  inserted  in  the  judgment-roll;  if  afterwards,  it  must  be  an- 
nazed  to  the  judgment-roll.    In  either  case,  it  conatitutea  a  part 
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of  the  papers,  upon  which  an  appeal  from  the  Judgment  most  hQ 
heard. 

Parte  «f  Oob  Flroe..  H  968  cad  872,  modiiled  and  Am*d.    See  |  098. 

I  SMS.  Id.|  dvrlMor  tk«  twUiif  or  upon  tr$Ml  hy  Jurjr. 

In  any  other  ciwe,  an  exception  must  be  taken,  at  the  time 
when  the  ruling  ie  made,  unless  it  is  taken  to  the  charge  given 
to  the  jury;  ia  which  case,  It  must  be  taken  before  the  jury  have 
rendered  their  verdict.  It  must*  at  the  time  when  it  is  taken, 
be  reduced  to  writing  fay  the  exceptant,  or  entered  in  the  minutes. 

From  2  R.  S.  422,  §  73,  and  Id.,  |  74,  as  modified  by  Co.  Proc,  }  264,  am'd. 

S  896.  Rvllttff  exevpted  tOf  how  r«rriewed* 

A  ruling,  to  which  an  exception  is  taken,  as  prescribed  in  the 
last  four  sections,  can  be  reviewed  only  upon  an  appeal  from  the- 
judgment,  rendered  after  the  trial;  except  in  a  case,  where  it  is 
expressly  prescribed  by  law,  t-iat  a  motion  for  a  new  trial  may 
be  made  thereupon. 

S  oar.  [Am*d,  1896.1  Caae.  wkeii  Aecesa«vri  k^w  i»ad« 
aad  Mettled. 

When  a  party  intends  to  appeal  from  a  judgment,  rendered 
after  the  trial  of  an  issue  of  fact,  or  to  move  for  a  new  trial  of 
such  an  issue,  he  must,  except  as  otherwise  prescribed  by  law, 
make  a  case,  and  procure  the  same  to  be  settled  and  signed,  by 
the  judge,  justice  or  the  referee,  by  or  before  whom  the  action 
was  tried,  as  prescribed  in  the  general  rules  of  practice;  or,  in 
a  case  of  the  death  or  disability  of  the  judge,  justice  or  referee, 
in  such  manner  as  the  court  directs.  The  case  must  contain  so 
much  of  the  evidence,  and  other  proceedings  upon  the  trial,  as 
la  material  to  the  questions  to  be  raised  tibereby.  and  also  the 
exceptions  taken  by  the  pnrty  making  the  case;  (and  in  a  case 
where  a  special  question  fe  submitted  to  the  jury,  or  the  jury 
have  assessed  damages,  such  exceptions  taken  by  any  party  to 
the  action  as  shall  be  necessary  to  determine  whether  there 
should  be  a  new  trial  in  case  the  judgment  should  be  reversed). 
If  it  afterwards  becomes  necessary  to  separate  the  exceptions, 
the  separation  may  be  made,  and  the  exceptions  may  be  stated, 
with  so  much  of  the  evidence  and  other  proceedings,  as  is 
material  to  the  questions  raised  by  them,  in  a  case,  prepared 
and  settled,  as  directed  in  the  general  rules  of  practice;  or  in 
the  absence  of  directions  theteiu,  by  the  court,  upon  motion. 
It  is  not  necessary  to  state,  iu  a  case,  that  a  finding  upon  the 
facts,  or  a  ruling  upon  the  law,  was  made,  where  the  finding 
or  ruling  appears  in  a  referee's  rs^rt,  or  in  the  decision  of  the 
court,  upon  a  trial  by  the  court,  without  a  jury. 

Sobstltotcd  for  part  of  Co.  Proc.,  S|  264  and  268,  and  of  $  1IT2,  With  amend- 
menta;  L.  1895,  ch.  946. 

iOOa.  'Wken  appeal,  et«.,  tttnr  lie  kenvd  w1«koiaft  «  ieaae« 
t  la  not  necessary  to  make  a  case,  for  the  purpose  of  moving 
for  a  new  trial,  upon  the  minutes  of  the  judge,  who  presided 
at  a  trial  by  a  jury;  or  upon  atf  allegation  of  irregularity,  or 
surprise;  or  where  a  party  Intends  to  appeal  from  a  judgment 
entered  upon  a  referee's  reuort,  or  a  decision  of  the  court  npon 
a  trlaU  without  a  juty,  and  to  rely  only  upon  exceptions,  takaa 
aa  ptMcribed  in  section  094  of  this  act* 


r 


§§  999-1002  NEW  TRIALS.  c.  10, 1. 1,  a.  3 

f  899.  [Am'dt  18890  Motion  for  new  trial  vpon  |nd«e*a 
mlnates}  appeal  from  order  tbereupon. 

The  judge,  presiding  at  a  trial  bj  a  jury,  may,  in  his  discretion, 
entertain  a  motion,  made  upon  his  minutes,  at  the  same  term,  to 
set  aside  the  verdict  or  a  direction  dismissing  the  complaint  and 
grant  a  new  trial  upon  exceptions;  or  because  the  verdict  is  for 
excessive  or  insufficient  damages,  or  otherwise  contrary  to  the 
evidence,  or  contrary  to  law.  If  an  appeal  is  taken  from  the  or- 
der, made  upon  the  motion,  it  must  be  heard  upon  a  case  pre- 
pared and  settled  in  the  usual  manner. 

Co.  Proc.,  part  of  {  264,  am*<l.    See  |  1003,  post. 

I  lOOO.  [Am*d,  1895.]  "Wben  and  bow  exceptions,  taken 
apon  a  Jary  trial,  heard  by  tbe  AppelUtte  dlvlalon. 

Dpon  the  application  of  a  party  who  has  taken  one  or  more 
exceptions,  the  judge,  presiding  at  a  trial  by  jury,  may,  in  his 
discretion,  at  any  time  during  the  same  term,  direct  an  order 
to  be  entered,  that  the  exceptions  so  taken  be  heard,  in  the  first 
instance,  by  the  appellate  division  of  the  supreme  court;  and 
that  judgment  be  suspended,  in  the  mean  time.  At  any  time 
before  the  hearing  of  the  exceptions,  the  order  may  be  revoked 
or  modified,  upon  notice,  in  court  or  out  of  court,  by  the  judge 
who  made  it;  or  it  may  be  set  aside  for  irregularity,  by  the 
court,  at  any  term  thereof.  Unless  it  is  so  revoked  or  set  aside, 
the  exceptions  must  be  heard  upon  a  motion  for  a  new  trial, 
which  must  be  decided  by  the  appellate  division.  The  motion  is 
deemed  to  have  been  made,  when  the  order  was  granted;  and 
either  party  may  notice  it  for  hearing  at  a  term  of  the  appellate 
division,  upon  the  exceptions. 

L.  1895,  cb.  946. 

S  1001.  [Am'd,  1896.]  Motion  for  new  trial  by  the  appel- 
late dlvislony  wben  trial  was  by  conrt  or  referee. 

Where  the  decision  or  report,  rendered  upon  the  trial  of  an 
Issue  of  fact  by  the  court,  without  a  jury,  or  by  a  referee, 
directs  an  interlocutory  judgment  to  be  entered;  and  further 
proceedings  must  be  taken,  before  the  court,  or  a  judge  thereof, 
or  a  referee,  before  a  final  judgment  can  be  entered,  a  motion 
for  a  new  trial,  upon  one  or  more  exceptions,  may  be  made  at 
a  term  of  the  appellate  division  of  the  supreme  court,  after  the 
entry  of  the  interlocutory  judgment,  and  before  the  commence- 
ment of  the  hearing  directed  therein.  The  time  within  which 
the  party  must  except,  for  that  puriwse,.  to  a  ruling  of  law,  made, 
upon  such  a  trial,  by  the  judge  or  the  referee,  after  the  close  of 
the  testimony,  is  ten  days  after  service  of  a  copy  of  the  decision 
or  report,  and  notice  of  the  entry  of  the  interlocutory  judgment 
thereupon. 
L.  1896,  cb.  946. 


§   1002.  "Wben  motion  for  new  trial  to  be  made  at 
clal  term.     Restrletlona  tberenpoa. 

In  a  case,  not  specified  in  the  last  three  sections,  a  motion  for 
a  new  trial  must,  in  the  first  instance,  be  heard  and  decided  at 
the  special  term.  But  where  it  is  founded  upon  an  allegation  of 
error,  in  a  finding  of  fact,  or  ruling  upon  the  law,  made  by  the 
judge  upon  the  trial,  it  cannot  be  made  unless  notice  therefor 
be  given  before  the  expiration  of  the  time  within  which  an 
appeal  can  be  taken  from  the  judgment,  and  it  cannot  be  heard 
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at  a  special  term  held  by  another  judge;  unless  the  judge,  who 
pi?sided  at  the  trial,  is  dead,  or  his  term  of  office  has  expired, 
or  he  is  disqualified  for  any  reason,  or  he  specially  directs  the 
motion  to  be  heard  before  another  judge.  And  a  trial  by  a 
referee  cannot  be  reviewed,  by  a  motion  for  a  new  trial,  founded 
upon  such  an  allegation,  except  in  a  case  specified  in  the  last 
section. 

I  lOOS.  [Am'd,  1805.]  Application  of  this  article  to  trlalii 
off  apeciflc  qaeationa  by  Jury;  special  prorisiona  applica- 
ble tbereto* 

The  provisions  of  this  article,  relating  to  the  proceedings  to 
review  a  trial  by  a  jury,  are  applicable  to  the  trial,  by  a  jury, 
of  one  or  more  specific  questions  of  fact,  arising  upon  the  issues, 
in  an  action  triable  by  the  court.  But,  except  m  a  case  specified 
in  section  970  of  this  act,  a  new  trial  may  be  granted,  as  to  some 
of  the  questions  so  tried,  and  refused  as  to  the  others;  and  an 
error,  in  the  admission  or  exclusion  of  evidence,  or  in  any  other 
ruling  or  direction  of  the  judge,  upon  the  trial,  may,  in  the  dis- 
cretion of  the  court  which  reviews  it,  be  disregarded,  if  that 
court  is  of  opinion,  that  substantial  justice  does  not  require  that 
a  new  trial  should  be  granted.  Where  the  judge,  who  presided 
at  the  trial,  neither  entertains  a  motion  for  a  new  trial,  nor 
directs  exceptions,  taken  at  the  trial,  to  be  heard  at  a  term  of 
the  appellate  division  of  th^  supreme  court,  a  motion  for  a  new 
trial  can  be  mad.e  only  at  the  term,  where  the  motion  for  final 
judgment  is  made,  or  the  remaining  issues  of  fact  are  tried,  as 
the  case  requires. 
l».    180B.  ch.  946.    See  ante.  {  000. 

I  1004.  Motioa  for  mew  beapinv»  after  trial  of  apeeifle 
^««atlona  by  a  referee 

In  an  action  triable  by  the  court,  where  a  reference  has  been 

made,    to   report   upon   one  or  more   specific   questions  of   fact, 

involved  in  the  issue,  a  motion  for  a  new  hearing  may  be  made 

at   a  special  term,  at  any  time  before  the  hearing  of  a  motion 

for   final  judgment,  or  the  trial  of  the  remaining  issues  of  fact. 

The  motion  must  be  made  upon  affidavits,  unless  the  court,  or 

a  judge  thereof,-  directs  a  case  to  be  prepared  and  settled. 

S  lOOS.  Ffaal  Indarmenty  etc.,  not  stayed,  by  motion  for 
a,  netr  trial.     Motion  may  be  beard  afterwarda. 

The  entry  of  final  judgment,  and  the  subsequent  proceedings 
to  collect  or  otherwise  enforce  it,  are  not  stayed  by  an  exception, 
the  preparation  or  settlement  of  a  case,  or  a  motibn  for  a  new 
trial,  unless  an  order  for  such  a  stay  is  procured  and  served; 
and  the  entry,  collection,  or  other  enforcement  of  a  judgment 
does  not  prejudice  a  subsequent  motion  for  a  new  trial.  Where 
a  new  trial  is  granted,  the  court  may  direct  and  enforce  restitu- 
tion, as  where  a  judgment  is  reversed  upon  appeal. 

L..   1882,  ch.  128,  f  1  (4  Edm.  629)i  am'd. 

§   10O61.  urben  exception  not  to  prejudice  motion  for  new 

The  taking  of  an  exception,  upon  a  trial  by  a  jury,  or  the  state- 
ment tfa^ereof  in  a  case,  as  prescribed  in  this  article,  does  not 
prejudice  a  motion  for  a  new  trial,  on  the  ground  .that  the  ver- 
dict was  contrary  to  evidence;  but  such  a  motion  may  be  made, 

247 
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before  or  after  the  beariug  of  the  excepliuu;  or,  iu  the  discretJon 
of  the  court  before  which  the  exceptiou  is  beard,  at  the  thne 
of  the  heariiig. 

8  R.   S.   422,   i   70   (2  Bdm.  44Q>.  am'd. 

i  10O7.  rAm*d  188»,  1K84.  ItlOO.l  TiTotea  of  atenoffraph^r 
may  b«  treated  am  mtnutea  ot  tlie  Jiiai|'«. 

The  notes  of  au  official  stcuoKrapher,  or  assistant-stenographt/, 
taken  at  a  trial,  when  written  out  at  length,  may  be  treated,  id 
the  discretion  of  the  judge,  as  minutes  of  the  judge  upon  (he 
trial,  for  the  purposen  of  this  article. 

See  fi  83-87,  aute.  Am'd  by  U  lUUO.  ch.  03.  Also  parily  repeaM  ^} 
U  1009.  cb.  Ii5.  S«e  Cuunulhlateii  Luwk.  tit.  JuUiciar>'  Law.  |  3U5.  ^-« 
note  52  of  nvtea  of  Board  of  Stalutor}*  Cousoliilatlou  at  end  of  code. 
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TXTLB  IL 
Trials  without  a  jury« 

fltc.  1008.  gjtrlal  by^Jnry  walTed,  action  mutt  be  tded  by  the  etnrlu 


1010.  Decision  upon  trial  by  the  coort,  when   to  be  filed: 

•C  faUnie. 

1011.  Reference  by  consent;  when  and  how  made. 
10112.  <|DallflcBtloii  of  the  latt  sectloo. 

lOia.  CempnlMffy  letMcnoe  Ut  the  trial  of  Israee;  In  what  caaee  It  may 
be  made. 

1014.  Proceedings  where  the  reference  la  for  trial  of  part  of  the  lasaee. 

1015.  Compulaery  reference  npon  qnestfons  incidentally  arlslne. 

1016.  Referee  to  be  iwom, 

1017.  W&tneeaes  may  be  mtbpoenaed. 

lOlK.  General  powers  of  a  referee    npon  a  trial. 

1010.  Referee's  report;  when  to  be  made;  consequence  of  faUure. 

MBO.  Do«ble  or  oner  increased  damages. 

1081.  Dectolen  of  oonrt  x>t  report  ef  teferae,  npon  trial  ot  deattrnr. 

10^  M.;  upon  tzial  ef  the  whole  kMUe  of  fact. 

1023.  Partfes    may    nqnire    court    or    referee    to    determine    particnlai 

questions. 

1024.  Qualifications  of  a  nfi 


lOg^.  geTerri_rcf erges  ^ma^  be  appointed.  ^^ 

MM.  PlPMeMfB|||fl  feh'oiAtell  Where  there  ere  sev^tal  retUfMe. 

I  1006.    [AmM,   18T70      If  trlAl   by   iury   waived,   aotloa 
Au«t  b*  tried  by  the  eoart. 

In  an  action  triable  by  a  jury,  if  the  parties  waive  the  trial, 
by  a  jury*  of  the  issue*  of  fact,  the  action  must  be  tried  by  the 
court,  without  a  jurr;  unless  a  reference  is  directed,  in  a  casd 
prescribed  by  law.  (1)  But  such  an  action,  other  than  to  recorer 
damages  for  breach  of  a  contract,  cannot  be  tried  by  the  court, 
without  a  jury,  unless  the  judge,  presiding  at  the  term  where  it 
Is  brought  on  for  trial,  assents  to  such  a  triaL  (2)  His  refusal 
•o  to  assent  annuls  a  waiver,  made  as  prescribed  in  subdiTision 
second,  third,  or  fourth  of  the  next  section. 
a>  Oeircijsnds  to  Oe.  Proc.,  i|  2SB»  954.    (8)  From  Go.  Pim.»  f  266. 


I  lOOO*  Tvtol  by  imrri  bow  wmlved. 

▲  paity  mmjr  waive  his  right  to  the  trial  of  the  issue  of  fact, 
by  a  Jury,  in  any  of  the  following  modes: 

1.  By  failing  to  appear  at  the  trial, 

2.  By  filing  vHth  the  cierk  a  written  waiver,  signed  by  the 
attorney  for  the  party. 

3.  By  an  oral  consent  in  open  court,  entered  in  the  minutes. 

4.  By  moving  the  trial  of  the  action,  without  a  jur^,  or,  if 
^he  adverse  party  so  moves  it,  by  falling  to  claim  a  trial  by  a 
jury,  before  the  production  of  any  evidence  upon  the  trial. 

0».  Pioe.»  temalader  ef  |  260,  asa'd. 

I  1010.  DeelsloM  upon  trial  by  tbe  eovurt^  wltwia  tm  be 
fll«d|  coMseaveMtfe  of  Aal litre. 

Upon  a  trial,  by  the  court,  of  an  Issn^  of  fttct  or  of  law, 
its  decision,  in  writing,  must  be  filed,  in  the  Klerk's  ofllce,  witfaiar 
twenty  days  after  the  final  adjournment  of  the  tenn,  where  the 
issue  was  tried.  If  It  is  not  po  filed,  either  party  mar  move,  at 
a  special  term,  for  a  new  trial  npon  that  ground.  If  the  decision 
has  not  been  filed,  when  tbe  motion  is  heard,  the  court  musti 
malfe  an  order  for  a  new  trial,  either  absohitely,  or  unless  it  la 


*  Enrer  In  eagroselns  for    "  issues^ 


ft 


1011-14  REFERENCES.  c.  10,  t.2 

filed,  within  a  time  specified  in  the  order.     If  an  order   for  t 
new  trial  is  made,  or  a  contingent  order  for  a  new  trial  becomci 
absolute,  the  costs  of  the  former  trial  abide  the  event. 
Oo.  Proe.,  part  of  |  267,  ftin*d. 

S  1011.    [An'd,  1879.]     Referemoe  by  oonaeMti  whem   mm4 


Except  in  a  case  specified  in  the  next  section,  the  whole  u 
or  any  of  the  issues  in  an  action,  either  of  fact  or  of  law.  rnnat 
be  referred,  upon  the  consent  of  the  parties,  manifested  by  a 
written  stipulation,  signed  by  their  attorneys,  and  filed  with  the 
clerk.  Where  the  stipulation  does  not  name  the  referee,  ne  may 
be  designated  by  the  court,  on  motion  of  either  party.  Where 
the  stipulation  names  the  referee,  the  clerk  must  enter  an  order, 
of  course,  referring  the  issue  or  issues  for  trial,  to  that  persoa 
only.  If  the  referee  named  in  a  stipulation  refuses  to  aenre^ 
or  if  a  new  trial  of  an  action  tried  by  a  referee  so  named  is 
granted,  the  court  must  appoint  another  referee,  nnleM  tht  ■tip*' 
lation  expressly  provides  otherwise. 

Id.,  f  270,  and  part  of  |  278,  wltb  amendmaBt. 

I  lOlS.  [Am*d,  18080    <iiuiUflcatfon  off  the  Buif  ••eflom. 

But  a  refe'rencc  shall  not  be  made,  of  course,  upon  the  co*- 
sent  of  the  parties,  in  an  action  to  annul  the  marriage^  or  for  a 
divorce  or  a  separation;  or  an  action  against  a  corporation,  to  ob- 
tain a  dissolution  thereof,  the  appointment  of  a  receiver  of  its 
property,  ot  the  distribution  of  its  property,  unless  it  is  brought 
by  the  attorney -genera  1 ;  or  an  action  wherein  a  defendant,  to  be 
affected  by  the  result  of  the  trial,  is  an  infant.  In  a  case  speci- 
fied In  this  section,  where  the  parties  consent  to  n  reference,  the 
court  may,  in  its  discretion,  grant  or  refuse  a  reference;  aud, 
where  a  reference  is  granted,  the  court  must  designate  the  referee. 
If  the  referee,  thus  designated,  refuses  to  serve,  or  if  a  new  trisl 
of  an  action  tried  by  a  referee,  so  designated,  fe  igranted,  the 
court  must,  upon  the  application  of  either  party,  appoint  another 
referee. 

lA..  •  tn;  L.  1806,  cb.  ^17.    In  effact  Sept.  1.  18M.    ■•• 


I  1018.  CompvlaoFy  veffereace  for  th«  tvtal  off  lfl««o«|  to 
¥rlia.t  caaes  it  may  be  nade. 

The  court  may,  of  its  own  motion,  or  upon  the  application  of 
either  party,  without  the  consent  of  the  other,  direct  a  trisl  ef 
the  issues  of  fact,  by  a  referee,  where  the  trial  will  require  the 
•xamination  of  a  long  account,  on  either  side,  and  will  not 
require  the  decision  of  difficult  questions  of  law.  In  an  ncfie". 
triable  by  the  court,  without  a  jury,  a  reference  may  be  mn^*^. 
as  prescribed  ii  this  section,  to  decide  the  whole  issue,  or  nnr 
of  tne  issues;  oi  to  report  the  referee's  finding,  upon  one  or  more 
■^eific  questiona  of  fact,  involved  in  the  issue. 

Ii.,  part  aff  I  271,  am*d. 
Mufim  to  oitF  oouTt  08  Hew  Toife.  L.  ma.  Oh.  M4.  •  a. 

I  &014.  Prooee«ln«s  where  the  referenoe  is  ffer  teflal  •( 
part  eff  the  Isavea. 

Where  a  reference  is  made,  ab  prescriBod  in  tlio  last  section. 

to  report  upon  a  specific  question  of  fact,  involved  m  the  issue, 

and  the  determination  of  one  or  more  other  issues  is  necessary, 

in  order  to  enable  the  court  u>  romlor  judgment,  they  must  be 

tried,  either  before  or  after  the  filing  of  the  rrport  as  the  coon 

Mrects,  and  either  by  a  jury,  or  by  the  coc/t,  without  a  Jury. 

I  the  case  requires.    Where  they  are  tried  by  a  iurr,  appliaatMi 

>r  ludffment  must  ba  made  upon  the  verdict  and  the  report* 
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S  1016.    Coflip«lMory  referenee  upon  ^nestlou  lnel4ttnt- 

The  court  may  likewise,  of  its  own  motion,  or  upon  the  appli' 
cation  of  either  party,  without  the  consent  of  the  other,  direct  & 
reference  to  take  an  account,  and  report  to  the  court  thereon, 
either  with  or  without  the  testimony,  after  interlocutory  or  final 
judgment,  or  where  it  is  necessary  to  do  so,  for  the  information 
of  the  court;  and  also  to  determine  and  report  upon  a  question 
of  fact,  arising  in  any  stage  of  the  action,  upon  a  motion,  or 
otherwise,  except  upon  the  pleadings. 

O*.  Pioc,  1 171,  MiM.  2  and  8.     Bee  9  13S2.  post. 

I  1016.    Referee  to  be  avroFn. 

A  referee,  appointed  as  prescribed  in  either  of  the  foregoing 
sections  of  this  title,  must,  before  proceeding  to  hear  the  testi- 
mony, be  sworn  faithfully  and  fairly  .to  try  the  issues,  or  to 
determine  the  questions  referred  to  him,  as  the  case  requires, 
and  to  make  a  just  and  true  report,  according  to  the  best  of  his 
anderstanding.  The  oath  may  be  administered  by  an  ofiBcer 
specified  in  section  842  of  this  act.  But  where  all  the  parties, 
whose  interest  will  be  affected  by  the  result,  are  of  age,  and 
present,  in  person  or  by  attorney,  they  may  expressly  waive  the 
referee's  oath.  The  waiver  may  be  made  by  written  stipulation, 
or  orally.  If  it  is  oral,  it  must  be  entered  in  the  referee's  minutes. 
.  9  B.  8.  SM,  i  44  (2  Bdm.  809),  amd. 

i  lOlT.  'Witnesses  may  be  subpoenaed. 

A  witness  may  be  subpoenaed  to  attend  before  a  referee,  ap* 
pointed  as  prescribed  in  either  of  the  foregoing  sections  of  this 
title,  to  testify,  and,  in  a  proper  case,  to  bring  with  him  a  book, 
document,  or  other  paper,  as  upon  a  trial  by  the  court. 
Id.,  f  46,  am'd. 

I  1018.   €(eaeral  powers  of  a  referee  upon  a  trial. 

The  trial,  by  a  referee,  of  an  issue  of  fact,  or  of  an  issue  of 
law,  must  oe  brought  on  upon  like  notice,  and  conducted  in  like 
manner,  and  the  papers  to  oe  furnished  tnereupon  are  the  same, 
and  are  furnishea  m  like  manner,  as  where  the  trial  is  by  the 
court,  without  a  jury.  The  referee  exercises^  upon  such  a  trial, 
the  same  powers  as  the  court,  to  grant  adjournments,  to  pre- 
serve order,  and  punish  the  violation  thereof.  Upon  the  trial 
of  an  issue  of  fact,- the  referee  exercises  also  the  same  power  as 
the  court,  to  allow  amendments  to  the  summons,  or  to  the 
pleadings:  to  compel  the  attendance  of  a  witness  by  attachment; 
and  to  punish  a  witness  for  a  contempt  of  court,  for  non-attend- 
anoe,  or  refusal  to  be  sworn,  or  to  testify.  Upon  the  trial  of 
as  issne  of  law,  the  referee  exercises  the  same  power  as  the 
coart,  to  permit  a  party  in  fault  to  plead  anew  or  amend;  to 
direct  the  action  to  be  divided  into  two  or  more  actions;  to 
mward  costs,  and  otherwise  to  dispose  of  any  question,  arising 
upon  the*decisk>n  of  the  issue  referred  to  him.  The  powers, 
conferred  by  this  section,  are  exercised  in  like  manner,  and  upon 
like  terms^  as  similar  powers  are  exercised  by  the  court,  upon 


^ thice  wiit«n«M  from   the   first  three  aenteneea  of  Co.    Proc..   |   272} 

t]i#  TCatftlliider  Is  new.    The  Unt  aeiitciice  tint  one  refers  to  (  497,  tote. 
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I  lOlO.  tAm*Af  IMS.]  ll«fcr€d*«  report  i  whea  to  l^e  imji4^j 
eomaeaveace  of  failure. 

Upon  the  trial,  by  a  referee,  of  an  t00ue  of  ftect,  or  an  imie 
of  law,  or  where  a  reference  is  made  as  preacribed  in  aeetjon 
one  thousand  and  fifteen  of  this  act,  bis  written  report  oMnt  be 
either  filed  with  the  olerk,  or  delivered  to  tike  attorney"  for  one 
of  the  parties,  within  sixtjr  days  from  the  time  when  die  c*iifa 
or  matter  is  finally  submitted;  otherwise  either  pnrt^  may 
before  It  is  filed  or  delivered,  serve  a  notice,  vpoB  the  attorney 
for  the  adverse  part^,  that  ne  elects  to  end  the  refenence.  In 
such  a  case,  the  action  moat  thenceflMrth  proceed,  as  if  the 
reference  had  not  been  directed;  and  the  referee  is  not  entitled 
to  any  fees.  , 

G^  Proc.,  last  leotence  of  I  278. 

I  1090.    Doable  or  other  increased  damaftes. 

Where  the*  double,  treble,  or  other  incrcaBed  damsces  df* 
given  by  statute,  the  decision  of  the  court,  or  the  report  of  the 
referee,  must  specify  the  sum  awarded  as  single  daiPMWs,  mm4 
direct  Judgment  toi  the  Increased  dcimivges. 

0M  f  1184,  post. 

S  1021.  [Arn'd,  1809.3  Declsioa  of  covupt  or  report  af 
referee,  apon  trial  of  demarrer. 

The  decision  of  the  court,  or  the  report  of  a  referee*  vpon  th^ 
trial  of  a  demurrer,  or  upon  the  trial  of  the  issues  of  fact  or  law, 
where  a  nonsuit  is  granted,  must  direct  the  final  or  interlpcutoiy 
judgment  to  be  entered  thereupon,  and  in  any  8n<!%  case  It  tAiau 
not  be  necessary  for  the  court  or  referee  to.m*kt  «aiy  tedlof 
of  faet  Where  it  directs  an  interlocutory  Judgmsnt^  wttk  kmm 
to  the  party  in  fault  to  plead  anew  or  am^id,  or  pennittaiig  Iks 
action  to  be  divided  into  two  or  more  actioost  and  no  otlwr  assss 
remains  to  he  disposed  of,  it  may  also  direct  the  final  indfrnsBt 
to  be  entered  if  the  party  in  fault  fails  to  comply  with  any  o/ 
the  direction?  given  or  terms  imposed. 

Subttltuted  tor  Go.'Proc.,  part  of  |  267;  L.  18S9,  eb.  SM. 

S  1022.  [Ajn'd,  1805,  lOOS.]  Deoiaion  of  coiSrt  99  repart  of 
referee  apon  trial  of  the  vrhole  Issae  of  fact. 

The  decision  of  the  court  or  the  report  of  a  referee  npon  the 

trial  of  the  whole  issues  of  fact  must  state  separately  the  facts 

found  and  the  conclusions  of  law,  and  direct  the  judgment  to  be 

entered  thereon,  which  decision  so  filed  shall  form  part  of  the 

judgment  roU.    In  an  action  where  the  costs  are  in  the  discretion 

of  the  court  the  decision  or  report  must  award  or  deny  costs, 

and  if  it  awards  costs  it  must  designate  the  party  to  whoa  the 

costs  to  be  taxed  are  awarded, 

-  L.  188G,  eta.  8i6i  L.  1903,  cU.  ho.     S««  |  MS. 

I  1028.  [Addod,  1004.)  Partieo  asar  re««l»o  emut  m 
iftvr^^  to  Aeteraane  ^artlcalar  «aesttoas. 

Before  the  catwe  is  finally  snbmitted  to  the  cowt  or  the  refore«i 
or  within  such  time  afterwards,  and  before  the  deeisioii  or  re- 
port is  rendered,  as  the  court  or  referee  allovzs,  the  attorney  1* 
either  party  may  submit,  in  writfaig,  a  statement  of  the  facts. 
which  he  deems  established  by  the  evidence,  and  of  tlie  rolinge 

•  This  word  inserted  by  error  in  ensronlns. 
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upon  questions  of  law,  whicb>  he  desires  the  court  or  the  referee  « 
to  make.  The  statement  mtist  be  in  the  form  of  distinct  propo- 
sitioca  oif  law,  or  of  fact,  or  hoHu  aeyairat^^  »tate4;  each  of 
which  must  he  aumhered,  and  ao  preparea,  with  regpect  to  its 
lergth,  and  the  subject  and  phraseology  thereof,  that  the  court 
or  referee  may  conveaieatly  pass  upon  it.  At  or  before  tho  time, 
when  the  decision  or  report  is  rendered,  the  court  or  the  referee 
must  note,  in  the  aaargis  oi  the  Btatement,  the  manner  in  which 
each  proposition  has  been  disposed  of,  and  must  either  file,  or 
return  to  the  attorney,  the  statement  thus  noted;  but  an  omis- 
gion  so  to  do  does  not  affeel  th«  TaHdkiT  •!  the  decision  or  report. 
An  excepMon  may  be  taken  to  a  refusal  of  the  court  or  referee  to 
find  iTny  requeal  tkwi  submitf«d« 
L.  1904.  ch.  401.     Id  effect  Sept.  1,  1904. 

i  1024.    [Ain*d,   1IN)5.]     QuAlUtoatloMa  «kf  m  i^fere*. 

A  referee,  appointed  by  the  court,  must  be  free  from  all  Just 
objection;  and  no  person  shall  bo  so  appoinied,  to  whom  all  the 
parties  object,  except  in  au  actioR  to  annul  a  marriage,  or  for  a 
drror«.s  or  a  sipamtion.  A  jodgz  cunnot  be  appointed  a  referee, 
\n  an  action  brought  in  a  court,  of  which  he  is  a  judge,  except  by 
Hie  written  consent  of  the  partiw:  and,  in  that  case,  he  cannot 
reeeire  any  compensation  as  referee.  No  person  shall  be  appointed 
a  commissioner  of  estimate  and  appraisement  in  condemnation  or 
street  opening  proceedings  or  irtferee,  in  the  first  or  second 
judicial  districts,  in  an  action  or  special  proceeding,  who  holds  the 
position  of  clerk,  private  secretary,  secretary,  or  stenographer  to 
any  justice  or  judge  of  a  cou^t  of  record,  or  to  any  board  of  jus- 
tices or  jndges  of  such  a  court  in  any  department  where  such 
justice  or  judge  is  engaged  in  the  discharge  of  the  duties  of  his 
office. 

Co.  Proc.,  part  of  {  273;  L.  1905,  ch.  485.    In  effect  Sept.  1,  1905. 

1  102IS.  Se'veiml  referees  may  be  appolMted* 

Where  the  court  is  authorized  to  appoint  a  referee.  It  may,  in 
its  discretion,  appoint  either  one  or  three.  And  where  a  refer- 
ence is  made  by  consent  of  the  parties,  they  may  select  any  num- 
ber of  referees,  not  exceeding  five.  . 

Batatitote  for  Go.  Proc.,  part  of  |  273. 

f  1080.  Proceedings  resvlated  ivhere  tbere  are  several 
referees. 

Where  the  reference  is  to  more  than  one  referee,  all  must  meet 
together,  and  hear  all  the  allegations  and  proofs  of  the  parties; 
but  a  majority  may  appoint  a  time  and  place  for  the  trial,  decide 
any  question  which  arises  upon  the  trial,  sign  a  report,  or  settle 
a  case.  Either  of  them  may  administer  an  oath  to  a  witness; 
and  a  majority  of  those  present,  at  a  time  and  place  appointed 
for  the  trial,  may  adjourn  the  trial  to  a  future  day. 

2  B.  B.  884,  i  46  (2  Edm.  399). 
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TITLE  m. 

Trial  Jurors,  except  in  New- York  and  Kings  counties;  mode 
of  selecting  them,  and  of  procuring  their  attendance. 

Article  1.  QualtAcatlous  and  oxemptlonH  uf  trial  Jurors. 

2.  Mode  of  aelecting,  drawjng,  and  procurim;  the  attendance  of  trial 

Jurors,  in  ordinary  cases. 

3.  2Iode  of  striking  and  procuring  a  special  Jury,  and  of  procurias  i 

foreign  Jury. 

4.  Penalties  for  non-attendance. 

ARTICLES  FIRST. 

Qualificaiiona  and  exemptions  of  trial  juror§. 

Sec.  1027.  Qxiallflcations  of  trial  Jurors. 

1028.  Additional   provision   respecting  property  quallllcation. 

1029.  Certain  public  officers  dlsquaUflcd. 

1030.  Persons  entitled  to  claim  exemption  from  serrlce. 

1031.  Etidencc  of  exemption  in  cortaln  cases. 

1032.  When  Juror  to  be  discharged  from  serving. 

1083.  When  Juror  to  be  excused  from  serving. 

1084.  Application    of    this    article,    as    respects    New- York    and   Kiofi 

counties.  1 

II  1027-103 i.  [Repealed   by    L.    1909.   ch.   35.     See   CodsoU-     ' 
dated  Laws,  tit.  Jadiciary  Law,  |i  602,  50a»  544,  54&-&I8,  550. 
590.  600,  680.  687.] 
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AKTICI4E:    SBCOND. 

Mode  of  selecting,  dratcing,  and  procuring  the  attendance  of  triai 

jurorSy  in  ordinary  cases, 

gee.  1035.  CerUIn  town  officers  to  make  lists  of  trial  jorora. 

1036.  Naine«  of  Jurors  to  be  takon   from  aftaeftament-roU. 

1037.  Duplicate  jnrf  UrXh  to  be  made  and  filed. 

1038.  County  clerk   to  make  and  deixwit   ballota. 

1039.  County  clerk  to  d(!wtroy  old  ballots. 

1040.  Jurors  so  returned   to  serve  for  three  years. 

1041.  Wardd   of  certain    cities    to   be   considered   towns.     Rule   In   other 

cities. 

1042.  Whes  and  how  many  Jurors,   for  courts  of  record,  to  be  drawn. 

1043.  Notice'  of  drawing. 

1044.  Sheriff  and  county  Judge  to  attend  drawlngT- 

1045.  Staeriir  or  county  Judge,  not  api>earlng,  to  be  again  notified,  etc. 
1O40.  Ortain  officers  required  to  be  pre»-eut  at  ilrawlnK. 

1047.  Mode  of  drawing  jurors;   minute  of  dniwlug;   list  to  be  delivered 

to  sheriff. 

1048.  Sheriff  to  notify  Jurors  and  make  return. 

1040.  Applicants  to  be  rtinilahed  with  copies  of  Jnry  lists. 

1050.  Names   of  Jurors  wbo  have  served,    to  he  kept  iu   separate  box. 

1051.  Jurors  to  be  dra^rn   from   that  box,   when   antt   box   is   exhausted. 

1052.  A   third  Jnry   box   to  be   kept. 

1053.  When    old    ballots    therein    to    be    destroyed    and    new    ballots    de- 

posited. 

1054.  Jurors,  when  to  te  drawn   from   third  box. 
10.'»5.  Application   ot  certain   provisions   to   trial   Jurors. 

1056.  Justice   of   snpreDie    court,    or    county    Judge,    may    order  drawing 

of   additional    Jt.rors. 

1057.  Proceedings    upon    such    order. 

1058.  Fur  what  courts,  and  by  whom,  additional  Jurors  may  be  ordered. 

1059.  How  sncli  addltlaial  Jurors  drawn  and  notiflHl. 

1060.  Power  of  connty  Judge,   as  to  attendance  of  Jurors. 
lOCl.   Powers  of  deputy  connty  clerk,  under   this  artlrh>. 

1062.  Thbi  article  not  (applicable  to  New  York  and  Kings  counties. 

fl  1035-1O4O.  [Repealed  by  L.  19f>9.  oh.  3"i.  See  Consoli- 
dated Laws,  tit.  Judiciary  Law,  §§  500,  501,  505,  50G,  50H-512.J 

f  1041.  [Repealed  by  L.  190»,  chs.  35  and  66.  See  Con- 
stolldated  Laws,  tit.  Judiciary  Law,  |  507.  See  also  Code  of 
Criminal  Procedure,  §  229.] 

fl  1042-1054.  [Repealed  by  L.  1909,  ch.  STi.  See  Consoli- 
dated Laws,  tit.  Judiciary  Law,  §§26,  513-52*3,  528,  uiSC,  543, 
545.] 

I  10S5.  [Aaa'd,  1900.1  Application  of  certain  provinionn 
io  trial  Inrorm. 

The  provisions  of  title  fire  of  this  chapter  apply  to  each  per- 
son noti6ed  by  the  sheriff  as  provided  by  section  five  hundred 
and  thirty-seven  of  the  judiciary  law. 

Am'd  by  L.  1009.  cbs.  65  and  240.  |  84.    Also  partly  repealed  l)y  L.   1900. 
ch.   3S.    See  Conaolidated   Lawsi     tit.    Judiciary    I^w.    |   537.    See   note   53   of 
of  Board  of  Statutory  €oniioUd4tlon  at  end  of  code. 


II  1069-1062.  [Repealed  by  L.  1900.  ch.  35.  See  Consoli- 
dated Laws,  tit.  Judiciary  Law,  §§  513.  527-532.  535,  538,  539, 
542,  543,  545,  565,  590,  G80.] 
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article:  thurd. 

Mode  of  tMhing  and  procuring  a  speeiatjury,  and  of  proenriMg 

a  foreign  jury. 

8«e.  1068.  What  courts  may  order  a  special  fnry  to  ba  strack. 
1064.  Party  obtaining  order  to  give  eight  days'  Dotice. 
1006.  Mode  of  sCtlkftn«  j«cy. 

1066.  Jurors  so  drawn  to  be  notified  to  attend. 

1067.  Jury  to  be  fonned  as  In  other  oaaes. 

1068.  Provision  where  clerk  or  commisaioner  of  Jurors  Is  iBterastcd. 
1008.  Party  applying  for  special  ^ucy  to  jpay  expenses. 
'    '^   -         dellTered  to  shettff. 


lutiv.  i'arty  applying  ror  special  Jury  to  pa: 

1070.  Copy  of  order  for  foreign  Jury  to  be 

1071.  Mode  of  obtaining  a  foreign  jucy. 


1  10«l.  (Ana'd,  1600.}  "Wltmt  ^aurtm  m»r  «vder  m  ■p<ei»l 
Jwry  to  be  ■trviok. 

Where  it  appears  to  the  court,  that  a  fair  and  impartial  trial 
of  an  issue  of  fact,  triable  by  a  jury,  joined  in  an  action,  pending 
in  the  sirpreme  conrt,  cannot  be  had  without  a  strvck  j«ry,  or 
that  the  importance  or  intricacy  of  the  case  requires  such  a  jury, 
the  court  must  make  an  order,  upon  notice,  directing  a  special 
jury  to  be  strucli,  for  the  trial  of  the  issue.  The  order  mmt 
specify  the  term,  and  it  may  specify  a  particular  day  in  tlie 
term,  when  the  jurors  must  attend. 

2  R.  S.  418,  i  46  (2  Edm.  43S).  as  am'd  by  L.  1867,  ch.  630,  furtkcr 
am'd;  L.  1806,  eh.  946. 

9  1««4.  [Am'd,  189S.]  Party  obtainlnflT  ord«r  to  «!▼• 
eiffht  days'  notice. 

Unless  the  order  specifies,  or  directs  the  officer,  who  is  to 
strike  the  jury,  to  fix  a  time  for  the  parties  to  attend,  the  party 
obtaining  it  must  give  at  least  eight  days'  notice  of  tlie  time 
when  he  will  attend,  before  the  clerk  of  the  county  in  which  the 
action  is  triable,  or,  if  it  is  triable  in  the  city  and  county  of  New- 
York,  or  the  county  of  Kings,  before  the  commissioner  of  jnron, 
for  the  purpose  of  having  the  jury  struck. 

li.  1806.  cb.  946. 


I  106S.    [Am'd,  1877.]     Xoda  of  ■trikliis  JarF. 

At  the  time  appointed,  the  cferk,  or,  in  his  absence,  the  depatr- 
clork,  or  the  commissioner,  as  the  case  requiKfl,  mast  attend  at 
his  office,  with  the  original  lists  or  books,  filed  or  kept  in  his  office, 
as  required  by  law,  contnlning  the  naaaea  of  the  persoiiB  wiio  are 
then  liable  to  serve  as  trial  juiors;  and,  in  the  preacDce  of  the 
parties,  or  their  attorneys  or  counsel,  must  strike  a  trial  jiir7t 
as  follows: 

1.  The  clerk,  deputy-clerk,  or  oommitrfoiier,  mmat  setet  froa 
the  lists  or  books,  the  names  of  forty-eight  penoas,  wfcon  he 
deems  moat  iaidifferent  between  the  parties,  and  best  qoalified 
to  try  tiie  issue;  and  must  make  and  certify  a  liat  af  thoa 
names. 

2.  The  party,  on  whose  application  the  special  jury  was  directed 
to  be  struck,  or  his  attorney  or  couaaei,  may  then  fint  tbnkM 
from  the  list  one  name;  the  adverse  party  or  his  attonugr  ir 
counsel  may  then  strike  therefrom  one  name:  and  so  i^leramf* 
until  each  party  has  Ftrickcn  out  twelve  names. 

8.  If  either  narty  fails  to  attend,   at  the  time  and  place  « 
striking  the  jury,  or  neglects  to  strike  out  a  name,  the 
deputy-clerk,  or  commissioner,  must  strike  for  Mm« 
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4.  The  <rlerk,  deputy-clerk,  or  ooiuniissioner»  must  thereupon 
ninke  out  a  list  of  the  untites  of  the  twenty-four  persons  uot 
stricken  out,  and  mudt  certify  that  it  is  a  correct  list  of  the  per- 
a»oiis  drawn  to  serve  as  jurors,  pursuant  to  the  ordM*  of  the  court. 
lie  must  immediateiy  deUvtr  the  list  so  cerlifWd.  and  a  certified 
copy  of  the  order,  to  the  sberiir  of  the  county. '  If  the  It^tt,  from 
aujr  ward  or  town,  cannot  be  found,  the  derk  must  make  a  Bew 
lUt  from  the  ballots  then  in  use  for  lurors  for  that  wand  or 
town,  and  must  use  that  list,  uxwn  striRingf  the  jtiryi  in  place  oC 
th«  orUrinal  Imt. 

2  B.  8w  418k  i  4S.  as  amM  by  U  1876,  eh.  <». 

> 

§  lOOO.   Jurors  so  drawn  to  fte  stotHled  to  atten€. 

The  sheriff  must  notify  the  persons  whose  names  are  contained 
fn  the  list;  and  must  return  tne  names  of  those  notified,  to  the 
term,  at  which  they  are  required  to  attend,  as  prescribed  by  law 
for  notifying  and  returning  ordinary  trial  jurors. 

Id.,  I  40.    8c«  L.  1868.  eh.  323,  i  86,  as  iDOdlfled  hj  L.  1878,  ch.  166.  f  1. 

§    lOer.     [Am'd,   180S.]      Jury   to    be    formed   «■   In    other 

Kroni  the  persona  so  notified  and  attending,  a  jury  must  be 
formetl  for  the  trial,  and  the  issue  must  be  tried,  as  prescribed  in 
this  chapter  with  respect  to  an  ordinary  jury  trial.  The  court 
has  the  same  power  to  excuse  or  discharge  a  juror,  and  to  cause 
additional  jurors  to  be  drawn,  or  talesmen  to  attend  as  upon  an 
ordinary  jury  trial.  But  the  court  may,  in  its  discretion,  set 
aside  an  additional  juror  so  drawn,  or  a  talesman,  upon  the  ob- 
jection of  either  party,  without  a  formal  challenge,  out  neither 
party  Mhall  have  more  than  two  peremptory  challenges. 

Is,    188B,  ch.  946. 

i  1068w  [Am>d,  1884.]  Provision  where  olerk  or  eom- 
■aiasloner  of  Jarors  !■  Interested. 

If  It  appears  to  the  court,  to  which  an  application  for  a  special 
Jury  14  made,  that  the  clerk,  or  the  commissioner  of  jurors,  as 
the  case  may  be,  is  interested  in  the  action;  or  is  related  to 
either  of  the  parties;  or  is  not  indifferent  between  thcQi;  the 
coort  must  appoint  two  disinterested  persons  to  strike  the  jury; 
and  the  court  may.  In  its  discretion,  in  any  case  appoint  two  sucli 
persons  to  strike  such  jury.  The  persons  so  appointed  possess, 
for  the  purposes  of  the  action,  all  the  powers  conferred,  by  this 
article,  upon  the  clerk,  or  the  commissioner  of  jurors. 
Id..  I  51;  L.  1884,  ch.  460. 

I  XOOO.    Party  applyinir  for  speelal  Jnry  to  pay  expenses. 

The  expense  of  striking  a  special  jury  must  .be  paid  by  the 
party  applying  for  it,  and  shall  not  be  taxed  in  the  costs  of  the 
action. 
Id.,  152. 

I   X070.    Copy  of  order  for  forelirn  Jnry  to  be  dell-vered 


VHiere  an  order  for  a  trial  by  a  foreign  jury  is  made,  a  certi- 
fied copy  thereof  must  be  deliyered  to  the  sheriff  of  the  county, 
frona  wnicl)  it  is  to  be  drawn;  who  must  give  notice  thereof  to 
the  clerk  of  that  county,  and  also,  in  the  city  and  county  of  New> 
York,  or  the  county  of  Kings,  to  the  commissioner  of  jurors,  at 
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least  twenty  days  before  the  first  day  of  the  term,  at  which  the 
foreign  jury  is  required  to  attend. 

2  R.  S.  410,  S  10  (2  Earn.  427). 

i  lOTl.    Mode  of  obtaininar  a  foreiarit  IvT* 

The  clerk,  or,  in  the  county  of  Kings,  the  commissioner,  to 
whom  the  notice  is  given,  must  draw  the  names  of  twenty-foof 
persons,  in  the  same  manner,  and  in  presence  of  the  same  officers, 
as  prescribed  by  law,  with  respect  to  ordinary  trial  jurors:  except 
that  notice  of  the  drawing  need  not  be  published.  A  certified 
list  of  the  names  drawn  must  be  delivered  to  the  sheriff,  who 
must  notify  each  person  drawn,  and  make  a  return,  as  in  an 
ordinary  case. 

Id.,  ff  11. 


^ 

e.  10, 1 3,  iu  4  DELINQUENT  JUHOBS.  H  1072-7$  ' 

ARTteiA  FOURTH. 

Peni^fief  for  nwhattendanee. 

9m.  10T2.  Tiiie  to  be  Imposed  for  non-attendaoce. 

WIS.  Order  to  show  cause,  when  juror  was  not  personally  VDtUlsd. 
10T4.  Id.:  U  default  wis  at  trial  term. 
1078.  Duty  of  clerk  and  shertlT. 

1076.  Proceedings  upon  jttMisA  of  wmtik  ssdy. 

1077.  When  proceedings  to  cesce. 

lira.  Thl«  srtWtn  Mt  spfUoAble  t»  lfeir*Teffk  and  Wimgf  cnwatkm      ^ 

If  1072.1O78.  [Repealed   by   U   190a    ch.    ^tk     Bee   ConaoU 
dAted  Laws,  tit  Judiciary  Law,  fiS  661-^,  5»0,  680.] 
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TITLES  JV.  . 

GMal  Jurors  in  New-York  and  Kings  connties;  mods  of  » 
leeting  tham,  and  of  procuring  their  attendance. 

Article  1.  ProTlBtom  relating  to  trial  Jarors  In  the  city  and  coocty  of  New* 
York. 
2.  ProTlalons  relating  to  trial  jnrors  In  the  coanty  of  Klnga. 

ARTICIiB  FIRST. 

PrwMofu  reiating  to  trial  furors  in  the  dty  and  county  of  Ve» 

York. 

Sec.  10^9.  Qwllflcatlons  of  trial  juron. 

1060.  Wbo  deemed  a  realdent. 

1061.  Peraona  exempt  from  aerrlce. 

1062.  BTldence  of  right  to  esempHwi  In  certain  eaaea. 

106S.  Military  oiUoei-a   leqaired   to  certify  to  commiaaloner  penoot  pi^ 

forming  full  military  duty. 
11184.  Jnry  year;  length  of  jury  'aerTlee  required  and  allowed. 

1065.  When  court  may  temporarily  ezcnae  juror  from  attendance. 

1066.  In  other  caaea,  juror  to  be  excuaed  only  on  showing  certain  faeii. 

1067.  Jttior  applying  to  court  to  be  excused  muat  produce  notice,  etc. 

1068.  Serrlce  in  a  court  not  of  record;  when  an  excuse. 

1068.  Clerk  of  court  to  certify  to  commissioner  as  to  attendance,  exeaa», 

flnes«  etc.,  of  jurora. 
1000.  Oommlasioner  of  jnrors  to  select  trial  jurors;  his  general  powen. 

1061.  Commissioner   may  appoint  assistants,   etc.;   who  may  admlaliter 

oaths. 

1062.  All  public  ofllcera  required  to  aid  the  commissioner. 
1008.  Bxpenses  of  commissioner's  office;   how  paid. 

1064.  list  of  iurora  to  be  prepared,  etc.;  commissioner  to  decide  u  to 

exemptions. 
1000.  Persons  may  be  required  to  testify  as  to  juror*s  liability  to  serrt. 

Penalty  for  disobedience. 
1000.  Commissioner  to  return  lists  to  county  clerk;  correction  of  Ilsti. 
1097.  Old   ballota   to    be   destroyed   and   new   ballots   deposited;  mppl^ 

mental  lista;  new  ballota  therefor. 
1008.  Number  of  jurors  to  be  drawn  for  each  term  of  court  of  record. 
1000.  When  jurors  to  be  drawn;   what  officers  to  attend  jury. 

1100.  Notice  of  drawing. 

1101.  Proceedings  if  officers  do  not  appear. 

1102.  When  jury  to  be  drawn  on  adjourned  day. 
1108.  Mode  of  drawing;  minute;  lists. 

1104.  Id.;  where  term  consists  of  two  or  more  parts. 
1106.  Commissioner  may  issue  notice  to  jurors  drawn. 

1106.  Sheriff  to  notify  jurors  and  make  return. 

1107.  Clerk  of  court  to  certify  aa  to  mode  of  serrlce. 

1108.  Court  may  order  new  panel  to  be  drawn  during  term. 

1100.  Court  of  record  to  fine  juror  for  non-attendance;   power  to  rtmi 
line. 

1110.  Juror  may  also  be  arrested  and  compelled  to  aerre. 

1111.  Jurors   for    district    courts;    how    selected:    punishment    for   soo- 

attendance;  clerk's  duty;  penalty  for  neglect. 

1112.  Sheriff 'a  jury;   how  selected,   etc. 
1118.  Remitting  and  enforcing  jury  lines. 
1114-1116.  [Bepealed.] 

1117.  Uncollected  fines,  enforcement  of. 

1118.  Commissioner  to  recelye  fines;  accounts  of. 
1110.  Corporation  counael  to  prosecute,  etc. 

1120.  Penalty,  for  physician  glTlng  false  certificate.  ,      .    ^ 

1121.  Persons  required  to  furnish  information;  penalty  for  refusal,  mt 

1122.  Punlahment  for  bribery  of  officer,  etc.,  by  juror  drawn. 
1128.  Id.;   for  ofllcer  accepting  bribes,  etc. 

1124.  Id.:  for  concealing  offer  to  take  bribe,  etc. 
112B.  False  twcaring;  when  pei^ury. 


II  1079-1118.  FRepealed  by  L.  1909.  ch.  35.    See  Consolidited 
Laws,   tit.  Judiciary  Law,    §§   549,  591-595.  597-599.  601-^ 
i  1098  is  omitted  because  superseded  by  L.  1901.  cJi.  6r 
Section    1111   is  omitted    because   covered   by    Manieil 
"    -     —    -  233]  - 


c.l0,t.4,a.l  JURORS  IX  XEW  YORK  §§1114-25 

I  1114.   [Repealed,  ch.  343,   L.   1889.] 

f  1115.   [Repealed,  ch.  343,   L.   1889.] 

I  lli«.   [Repeated,  ch.  343.  L.  1889.] 

If  1117-1119.  [Repealed    by    L.   1909.    ch.    35,     See    ConsoM- 
dated  Laws,  tit.  Judiciary  Law,   §§  t;6(M>G7.] 

i  1120.  [Repealed    by    L.    1909,    ch.    88.     See    Penal    Law, 
§   1232.] 

f  liai.   [Repealed    by    L.    1909.    ch.    35.     See    Consolidated 
Laws,  tit.  Judiciary  Law,  §  596w] 

If  1122-112S.  [Repealed  by  L.  1909.  ch.  88.    See  Penal  Law. 
II  1233,  1235.] 


r 


U  112^1162        JURORS  IN  KINGS  C0UI5TY.        a  lO,t  4,1.2 


ARTICIiB  BBCOBTD. 

PravisionM  relating  to  trial  jurors  in  the  amntif  qf  Km§i, 

8m.  IJM.  QiuUlfloatloiM  of  trial  Juron. 
llTf .  Fenom  exempt  from  tervtoe. 

1198.  Bvldenoe  of  riglit  to  evemptlOD  la  oectAln  otMti 

1129.  Length  of  Jury  senrlce  required.    Notice  tn  Juror  to  attend. 

liao.  Wben  court  to  ezooMittror  from  MnrlQe. 

if 81.  Olerk  of  court  to  oertlfr  to  oommnsio&er,  m  to  Mteudanoe,  exeoiei,  flMi 

eta,  of  jurora. 
1182.  Commlflsioner  of  jurors  to  Beleot  trial  JurorB ;  lila  general  powera. 

1185.  Id  ;  to  recelire  fee*  and  lines  for  benefit  or  oomitr, 
1184.  Supervisors  to  proYlde  tot  his  expensev.  e^A, 

1186.  Assessors  to  return  persons  Uabw,  and  OQi<iwl*l<mw  to  Mleat  Jwon. 
1136.  When  commissioner  to  publish  notice,  an<l  receive  evidence  of  exempOM* 

1187.  Commissioner  to  pre|>are  llat.  and  Hie  traiferiitL 

1188.  Bnpjplemental  lists  may  be  afterwards  male. 

1189.  Ballots  to  be  prepared,  and  deposited  in  hyx. 

1140.  What  officers  to  attecd  drawlqgt  how  many  Jurors  to  be  drawn. 

1141.  Proceedings  preliminary  to  drawmg. 

1143.  Drawing;  DOW  conducted. 

1148.  Oertifloate  to  be  made,  and  boxes  sealed  t^ 

1144.  Subsequent  drawings ;  how  conducted. 
1146.  Proceedings  when  flrst  box  exhausted. 

1146.  Commissioner  to  transmit  panel  to  aherill  t  dierlff  to  notify  jnron. 

1147.  Days  for  which  the  Jurora  are  to  be  onttfled.      Bxcnsing  joron^  ma 

changing  days  of  their  attendance. 

1145.  Sherlflto  make  return  of  jurors  notified. 

1149.  Court  may  at  any  time  order  a  new  panel     Bow  drawn. 
1160.  Ju>x>rs  In  certain  special  proceedings. 

'   1151 .  Compensation  to  judges,  etc..  for  services  vnder  this  article. 

1153.  Court  of  record  to  fine  juror  for  non-attei •dance. 

1158.  Juror  may  also  be  arrested,  and  oompelle<*  to  serve.  . 

1154.  Commissioner  to  notify  jurors  fined  to  aopear ;  board  for  lemlislna  ssfl 

enforcement  of  fines. 

1155.  Commissioner  to  collect  fines,  and  to  make  return  of  unpaid  fines;  prsMp 

thereupon.  ^ 

1156.  Fines,  not  collected  under  precept,  ^o  be  docketed  and  enforced  m 

Judgments. 
1107.  When  lien  discharged. 
1168.  Commissioner,  etc. ,  corruptly  omitting  uame.  Is  gull^  of  felony. 

1199.  Comml8Sion«*r's  other  wilful  neglect,  a  misdemeanor. 

1160.  Giving  false  information,  or  suppressing  notice,  a  misdemeanor. 

1161 .  Penamr  for  physician  giving  f sJse  certificate. 
1163.  Oommfssioner  to  report  and  pay  over  money. 

II  iiao-1157.  [Repealed  by  L.  1909.  ch.  35.  See  Consolidated 
Laws,  tit.  Judiciary  Law,  §§20,  681-083,  080-730.  Section  MM 
is  omitted  because  superseded  by  L.  1902,  ch.  504,  §0.1 

II  1158-1101.  [Repealed  by  L.  1909,  ch.  88.  See  Penal  Law, 
§§  12{52.  1234,  1230.] 

I  1102.  [Repealed  by  L.  1900,  ch.  35.  See  Consolidated 
Lawg,  tit.  Judiciary  Law,  §§  084,  <«5.] 
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TITLE  V. 
Triftlbyjixry^ 

4xtlde  1.  Fotm«tl6B  of  the  jnrf. 
2.  TIM  feiOlet. 

▲iiTxci^e  jrmsT. 

Formation  of  the  jury. 

Me.  U«9.  Oleift  t#  grt»«ii  lalMXB  •f  JoMt*  foe  trial.  . 
1164.  Clerk   to   draw   ballots. 
1166.  Mode  of  drawing  ballots. 
U66.  Persoas  diMrfe,  ete.,  to  fem  the  jury* 
1107.  Baltots  drawn,  wten  to  be  deposited  la  a  seooDd  box. 

1168.  Id.;  wben  to  lie  returned  to  the  first  box. 

1169.  BsUots  of  absentees,  etc..  to  be  recnmed  to  first  bsc. 

1170.  New  iory  may  be  drawn  wbUe  first  is  emnanelled. 

1171.  Wben  talesmen  to  be  pixHnired,  or  jurors  drawn  from  third  box 

1172.  Wlten  taiBsmen  to  fee  pttwuiwl. 

1173.  li  tbitF)H  is  a  party,  court  may  appoint  a  person  to  act  for  him. 

1174.  Duty  of  soericr  and  of  talciRaen. 

1175.  Jttiy  eompetem,  aitbooi^  coatainlnff  only  pnrt  er  aone  eC  orlgbwi 


1176.  Pttensftoiy  cbaUeogef  la  a  cirll  action. 

1177.  No  challenge  allowed  because  officer  drawlog  fs  a  party,   ete. 

1178.  No  challenge  allowed  because  officer  notifying  Is  •  psrty,  «te. 

1179.  Challenges  in  penal  actions. 

1180.  Challenges  how  tried.    Bzcei»tlons  to  and  roTiew  of. the  determlna- 

tkbm  of  t&a  asart,  la  lafereaoe  tkerata. 


i  116S.  ClarlK  to  pvep«re  b«Uota  of  Juror*  for  trl&t. 

At  the  opening  of  a  term  of  a  court  of  record  at  which  iBBUcs 
of  fact  are  to  be  tried  by  inry,  the  clerk  ittuat  eauae  ballots,  mii- 
form,  as  nearly  as  may  oe,  in  appearance,  to  be  prepared,  by 
writlnsf  the  name  of  each  person,  retnmed  to  the  term  aa  a  trial 

eror,  with  his  proper  additions,  on  a  separate  piece  of  papei. 
e  moat  roU  np  or  fold  each  ballot*  in  the  same  manner,  as 
nearly  as  may  be,  so  as  to  resemble  ihe  others,  and  so  that  the 
name  is  not  yisible.  The  ballots  mnst  be  deposited  In  a  sufficient 
box.  from  which  they  mUBt  b«  drawn,  aa  prescribed  in  this 
article. 

1  B.  8.  420,  S  69  (2  Bdm.  438). 

f  1164.  Cleric    to    draw    ballots. 

When  an  fsane  of  fact,  to  be  tried  by  a  jury,  is  brought  to 
trial,  the  clerk,  under  the  direction  of  the  court,  must  openly 
draw,  out  of  the  box,  as  many  of  the  ballots,  one  after  another, 
aa  are  sufficient  to  form  a  jury. 

Id.,  i  aa 

I  lies.  Mode  of  drawl nr  ballots. 

Before  the  first  ballot  is  drawn,  the  box  must  be  closed,  and 
well  shaken,  so  as  thoronirhly  to  mix  the  ballots;  and  the  clerk 
must  draw  each  ballot,  without  soeiuff  the  name  written  on  any 
of  them,  through  an  aperture,  made  in  the  lid  of  the  box,  large 
enough  only  to  adml^  his  hand  conveniently. 

U..  IW. 
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1  1160.   [Am*a,    1888.]    Persons    drawn,    ete.»    to    fornt    tMc 
Jury. 

The  first  twelve  persons  who  appear,  as  their  names  are  draws 
and  called,  and  are  approved  as  indifferent  between  the  parties, 
and  not  discharged  or  excused,  must  be  sworn,  and  constitute 
Uie  jury  to  try  the  issue.  Persons  shall  be  disqualified  from  sit- 
ting as  jurors  if  related  by  consanguinity  or  affinity  to  a  party 
to  the  issue  in  the  same  cases  in  which  judges  are  disqualified. 
The  party  related  to  the  juror  must  raise  the  objection  before 
the  case  is  opened;  but  any  other  partT  to  the  issue  may 
the  objection  within  six  months  from  the  date  of  verdict. 

2  B.  S.  420,  I  61;  L.  1883,  cb.  234. 


I  116T.  Ballots  dra-frn,  whiten  to  be  deposited  la  a 
box. 

The  ballots,  containing  the  names  of  the  jurors  so  sworn,  most 
be  then  deposited  in  another  box,  and  there  kept,  apart  from  the 
other  ballots,  until  that  jury  is  discharged. 

Id.,  i  62. 

I  1168.  Id.)  frhen  to  be  returned  to  the   first  box. 

After  that  jury  is  discharged,  the  ballots  containing  their 
names  must  be  again  rolled  up  or  folded,  as  prescribed  in  sectioit 
1163  of  this  act,  and  returned  to  the  box  from  which  they  were 
first  taken;  and  the  same  course  must  be  pursued,  as  often  as  an 
issue  is  brought  to  trial  by  a  jury. 

Id.,  S  68. 

I  1168.  Ballots  of  absentees,  ete«,  to  be  returned  to  first 
box. 

The  ballot,  contoining  the  name  of  a  juror,  who  is  absent,  wfaca 
his  name  is  drawn  or  called,  or  is  set  aside,  or  excused  from 
serving  on  that  trial,  must  be  again  rolled  up  or  folded,  in  Uie 
same  manner  as  before,  and  returned  to  the  box,  containing  the 
undrawn  bailots,  as  soon  as  the  jury  is  sworn. 

Id.,  I  67. 

I  1170.  Ne-fr  Jury  may  be  draTvn  labile  first  Is  empanel- 
led. 

If  an  issue  is  brought  to  trial  by  a  jury,  while  a  jurT  is  em- 
panellod  in  another  cause,  at  the  same  term,  and  not  then  dis- 
charged, the  court  may  order  a  jury,  for  the  trial  of  that  iasoe,  to 
be  drawn,  out  of  the  box  containing  the  ballots  then  undrawn:  . 
but.  in  any  other  case,  the  ballots,  containing  the  names  of  all 
the  trial  jurors,  returned  at,  and  attending  the  term,  must  be 
placed  together  in  the  same  box,  before  a  jury  is  drawn  there- 
from. 
Id.,  i  64. 


f  1171.   rAm*d,   1879,    1000.1     "Wben   talesmen   to   be 
eared,  or  Jurors  dra'vrn   from   third  box. 

If  a  sufficient  number  of  purors,  duly  drawn  and  notified,  do  nef 
attend,  or  cannot  be  obtained  to  form  a  trial  jury,  the  comt 
may,  in  any  county  except  WestcheKter,  direct  the  slieriff  to  re- 
quire the  attrndanco  of  Ruch  a  number  of  talesmen,  from  the 
bystanders,  or  from  the  county  at  large,  qualified  to  serve  as 
trial  jurors,  as  it  deems  «ufflfient  for  the  purpose.  In  V^eat 
Chester  county,  the  court  must  direct  the  sheriff  to  draw  a  sufrj 
cient  number  of  ballots  from  the  first  box,  spneci^ed  in  sectii 
five  hundred  and  eight  of  the  judiciary  law;  if  there  is  not 
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safflcient  number  of  ballots  remaioing  therem,  to  draw  the  resi- 
due  from  the  second  box,  specified  in  section  five  hundred  and 
twenty-three  of  the  judiciary  law.  In  any  other  county,  except 
New  York  and  Kings,  it  may,  in  its  discretion,  instead  of  direct- 
ing him  to  require  talesmen  to  attend,  direct  him  to  draw  a  suffi- 
cient number  of  ballots  from  the  third  box,  specified  in  section 
five  hundred  and  twenty-four  of  the  judiciary  law.  In  either  case, 
the  sheriff  must  notify  the  persons  thus  drawn  to  attend  forth- 
with, or  upon  a  day  fixed  by  the  court.  If,  for  any  reason,  a 
sufficient  number  of  jurors  to  try  the  issue  is  not  obtained,  from 
the  persons  notified,  under  an  order  made  as  prescribed  in  this 
section,  the  court  may  make  another  order,  or  successive  orders. 
until  a  sufficient  number  is  obtained;  and  in  making  each  order, 
the  court  may  exercise  the  same  discretion,  as  in  making  the 
first  order. 

2  R.  S.  520.  S  54.  axn'd.  Am'd  by  L.  1800,  cb.  05.  |  3.  See  note  54 
of  notes  of  Board  of  Statutory  Ckmsolldatlon  at  end  of  code. 

f  1172.  'When    talesmen    to    be    iproenred. 

In  any  county,  except  New- York,  Kings,  or  Westchester,  the 
court  may  also  direct  the  sheriff  to  require  the  attendance  of  such 
a  number  of  qualified  talesmen,  for  the  trial  of  an  issue  of  fact» 
as  it  deems  sufficient,  where,  by  reason  of  one  or  more  juries 
being  empanelled,  or  for  any  other  reason,  no  ballot  remains  un- 
drawn; or  where,  in  consequence  of  jurors  being  set  aside^  a 
juror  cannot  be*  obtained,  for  the  trial  of  that  issne,  from  the 
list  of  those  returned. 

Part  of  id.,  I  65. 


1 


S  1173.  If  Bherlfl  !■  a  party,  eonrt  may  appoint  a 
person  to  act  for  hlwa* 

If,  in  a  case  specified  in  the  last  two  sections,  the  sheriff  is  a 
party  to  the  issue,  the  court  must  appoint  a  disinterested  person, 
to  act  in  place  of  the  sheriff.  For  that  purpose,  the  person  so 
appointed  possesses  all  the  powers,  and  is  subject  to  all  the 
duties  and  liabilities  of  the  sheriff,  tdth  respect  to  the  matters 
specified  in  those  sections. 

Fart  of  aame  Mctioo,  am'd. 


f  1174.   [Am'd,  1909.]     Dnty  of  slierlir  and  of  taleai 

The  sheriff,  or  person  appointed  by  the  court,  must  notify  the 
requisite  number  of  persons  to  attend,  and  make  return  thereof, 
as  prescribed  in  section  fiTe  hundred  and  thirty-six  of  the  ju- 
diciary law;  except  that  each  person  must  be  required  to  attend 
forthwith.  E«ach  person  so  notified  must  attend  forthwith,  and, 
unless  excused  by  the  court  or  set  aside,  must  serve  as  a  juror 
upon  the  trial.  For  a  neglect  or  refusal  so  to  do,  he  may  be 
fined,  in  the  same  manner  as  a  trial  juror,  regularly  drawn  and 
notified,  as  prescribed  in  the  judiciary  law;  and  he  is  subject  to 
the  same  exceptions  and  challenges,  as  any  other  trial  juror. 

Td..  f  55.  Am'd  by  L.  1909,  ch.  65.  |  3.  See  note  55  of  notes  of  Board 
cf  StatatoxT  Confu>lldation   at  end  of  code. 

I  1175.  [Am*d»  1877.]  Jnry  competent,  altbonvb  eon- 
tainlnir  only  part  or  none  of  orts'lnal  panel. 

It  is  not  a  valid  objection  to  a  jury,  procured  as  prescribed 
In  the  last  four  sections,  that  it  contains  none  of  the  jurors  orig- 
inally returned  to  the  term,  or  is  only  nartially  composed  '^t 
such  jurors. 

'^maioder  of  Id.,  |  65f  extended. 

a«6 


§1  1176-80 


THE  JURY. 


0. 10,t6,A.l 


I  lire.    FAsu^d,   1094.1   V€9ttmpiort   eh*ll«^ft^«A   |«  «  etxll 
tt«tlon. 

Upon  the  trial  of  an  issae  of  fact,  join^  in  a  cMl  a^on  In  a  court 

of  record,  each  party  may  peremptof  ily  challenge  not  more  than  six 

and  in  a  court  not  of  record  each  party  may  pefemptorflT  cbaDen^ 

not  more  than  three  of  tb^  pevmna  drawn  as  jtirors  for  the  trial. 

L.  1884,  eh.  4M. 


1  1177.  No    clui.llenB:e    «llow«4    liee««ae    «Ae«v    4niwl»« 
ia  a  party,  etc. 

It  19  not  a  good  cause  of  challenge,  to  the  panel  or  array  oi 
trial  jurors,  in  an  action  in  a  court  of  record,  that  the  officer 
who  drew  them  is  a  party  to,  or  interested  in  the  action,  or  coun- 
sel or  attorney  for,  or  related  to,  a  party 

2  R.  S.  420.   I  56  C2  Edm.  437). 

I  1178*  Ko  cballeitire  allowed  h«<ea«iae  olllcer  motif  y  I  as 
l»  a  party,  etc. 

It  is  not  a  good  cause  of  challenge  to  the  panel  or  array  of  ^lal 
jurors,  in  an  action  in  a  court  of  record,  that  they  were  notified 
to  attend  by  an  officer,  who  in  a  pAfty  to.  or  interested  in,  the 
action,  or  related  to  a  porty;  unless  it  is  alleged  in  the  cfaallenire, 
and  is  establislMd,  that  on^  or  more  of  the  lurors  drawn  were 
not  notified,  and  that  the  omission  wafl  intentional. 

w..  f  m. 


I  1179.  [Ant'd,  1908.)    Glwlleaftea  In  »«al  «e<ltfa«. 

In  an  action,  in  a  court  of  record,  or  not  of  tacord,  wher^n  a 
city,  town  or  county  is  a  party,  it  is  not  a  good  eause  of  <^al- 
lenge  to  a  trial  juror,  or  to  an  officer  who  notified  the  trial 
jurors^  tJiat  the  jaror  or  the  oflleer  Is  a  resident  of,  or  llAbie  to  pay 
taxes,  in  the  city,  town  or  county,  which  is  a  party  fo  Surti  acffon. 

Id.,  i  9$.  See.  also,  2  &.  S.  Wl.  I  2  (2  Sdn.  671} ;  JU  1908,  ch.  »4.  la 
effect  Sect.  1.  l«tt. 

I  1180*  (Am'd«  1877,  1901,  1911.T  €lkall«ii«ea  hirvr  trfl«4. 
Bxceptlona  to  aod  revlofr  of  tlio  de^eratTaation  of  tiko 
court,  in   reference   tlieroto. 

An  objection  to  the  qualifications  of  a  fntor  is  aTailable  only 
upon  a  challenge.  A  challenge  of  a  juror,  or  a  ehalleaee  to  tlie 
panel  or  arri^  of  jurors,  must  be  tried  and  determined  by  the 
court  ott]y«-  £ither  parcgr  may  «xcept  to  the  ^termination,  aud 
it  may  be  reviewed,  upon  a  quastion  of  fact,  or  a  <Yuestion  of  law, 
or  both,  as  where  an  issue  of  fact  presented  by  the  pleadiOKs  is 
tried  by  the  court;  except  that  where  one  or  more  exceptions  are 
taken  to  the  ruUu|?s  of  the  court,  made  after  the  jury  is  em- 
panelled,  an  exception  to  the  determination  of  a  ehdilenise  mmt 
be  heard  at  the  same  time;  and  the  case  mast  contain  the  matters 
nocesHury  to  present  it,  upon  the  facts,  or  the  law.  or  both.  Tbe 
fact  that  a  juror  is  in  the  employ  of  a  party  to  the  action;  or«  if 
a  party  to  the  action  is  a  corporation,  that  he  ia  aa  emirioyee 
the^roof  or  a  shareholder  or  a  stockholder  therein;  or  in  actions 
for  damages  for  injuries  to  person  or  property,  that  he  is  a 
shareholder,  stockholder,  director,  officer  or  employee,  or  la  any 
manner  interested,  in  any  insurance  company  issuing  policies  for 
proytection  a«ahi8t  liability  for  damans  for  injui^  to  poMoti  or 
property,  shall  constitute  a  good  ground-  for  a  etellcng«  to  t^ 
favor  as  to  such  juror. 

L.  1S73,  Ob.  427.  I  1  (9  Bdm.  609).  ftuM.  Bee  |  SM;  Ix  IBOl.  si.  Ml; 
L.    leil,   ch.   206.    In  effect   Sept.   1.   1911. 
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AjmncLm  sbconik 

••e.  im.  Dteebam  of  jnty  falllttg  to  »«¥•«.  \ 

lltt.  naiAtlff  euiMt  mtStaalt  to  MMttit  after  Ittrx  ntttm. 

1183.  In  an  scttoo  to  reeoTW  moiwy,  jucy  to  aoaeao  4«mtg9i. 

1184.  How  doatte,  treble,  or  increaaed  damacea,  fottud  and  awarded, 

1185.  When  Terdlct  to  be  taken,  «ubi«ct  to  tbe  opinion  ot  the  coQit. 
lldd.  General  aad  ipe«lal  rerdhfrt  defined. 

118T.  General  or  ideeial  tetdiet,   when  tendetad;   ayvcial  Indtaf  WtMi 

general  Tanftct. 
1188.  Special  finding  coutcola  fentral  verdict. 
1180.  Entry  of  verdict;  anbaeqaefit  proceedihgg. 

Where  a  jai7  is  empanelled  to  try  an  issue,  to  make  an  inqniry. 
OF  to  aMBess  damages,  in  an  action  in  a  court  of  record,  or  not  ox 
record,  or  in  a  special  poceeding  before  an  officer,  if  the  jurors 
cannot  agree,  after  being  kept  together,  for  such  a  time  as  is 
deemed  reasonable,  by  the  court  before  which,  or  the  officer 
beforo  whoin,  UMy  were  empaaellsd  tbt  court  or  oSoer  may  dis- 
charge tkem,  and  iasue  a  precept  tor  a  iiew  jary,  or  order  another 
jury  to  be  drawn,  as  the  case  requires;  and  the  same  proceedings 
must  be  had  before  the  new  jnryi  as  if  it  was  the  jury  first  em- 
panelled. 

S  &.   S.  Mi,  i  »  (2  Edm.  576). 

I  lisa.  PlalAtlfl  eaiiiiot  sobnalt  to  momaiilt  after  Jwry 
roti] 


It  is  not  necessary,  in  an  action  in  a  court  of  record,  to  call 
the  plaintiff,  when  the  jurors  are  about  to  delirer  their  verdict; 
and  the  plaintiff,  in  snch  an  action,  cannot  submit  to  a  nonsuit, 
after  the  cause  has  been  cotnmitted  to  the  jury,  to  consider  the 
▼evoiec* 

I  118S.  Im    aeMoB    to    reeoirer    flnoney,    Jtirr    to    assess 
Asiflsaares. 

la  an  action  to  reopTer  a  sum  of  money  oinly,  if  a  verdict  it 
foon^  either  in  favor  of  the  ptiaintif^  or  in  favor  of  a  defendant, 
who  naa  set  up  a  counterclaim  for  a  sum  of  money»  the  jarys 
must  assess  the  amount  of  damages.  The  jury  may  also,  under 
the  direction  of  the  court,  assess  the  amount  of  the  damages, 
where  the  court  directs  judgment  for  the  plaintifl!,  on  the  plead- 


Co.  Proe.,  part  of  |  283.    Tbe  remainder  of  that  aection  la  coyarad  bf  ft  00* 
and  WH,  ante. 


I   1184*  How  44»abley  treble,  or  Uaoroaood  HawToet  f#aiaA 
mmA  a^rarded. 

Where  double,  treble,  or  other  increased  damages  are  given  by 
Btettite,  single  datnages  only  are  to  be  found  by  the  jury;  except 
ia  »  cage  where  the  statute  prescribes  a  different  rule.  The  sum 
•o  found  must  be  Increased  hj  the  court,  and  judgment  rendered 
accordingly. 

nr««^«^  tha  nila  in  g  Jabw.  94B,  and  26  Wend.  tfp. 
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I  ilW.  [Am'd,  1879.]    W^bcai  Terdlct  to  be  taken,  ettbjeot 
to  tbe  eplmloBi  of  tbe  court. 

Where,  upon  the  trial  of  an  irane  by  a  jury,  the  case  preienti 
only  questions  of  law,  the  judge  may  direct  the  jury  to  render 
a  verdict,  subject  to  the  opinion  of  the  court.  Notwithstandinf 
that  such  a  verdict  has  been  rendered,  the  jud^e  holding  the  trial 
term  may,  at  the  same  term,  set  aside  the  yerdlct,  and  direct 
judgment  to  be  entered  for  either  party,  with  like  effect  aud 
like  manner,  as  if  such  a  direction  had  been  given  at  the  trinL 
An  exception,  to  such  a  direction  may  be  taken  as  prescribed  io 
section  nine  hundred  and  ninety-four  of  this  act. 

Oo.  Proc.,  p«rt  of  |  26S,  am'd.    Sea  |  ISM,  post. 

f  118<f.  General  and  special  Terdlet  defined. 

A  general  verdict  is  one,  by  which  the  jury  pronounces,  gen*r- 
tiUjt  upon  all  or  any  of  the  issues,  in  favor  either  of  the  plaintiif 
or  of  the  defendant.  A  special  verdict  is  one,  by  which  tiie 
jury  finds  the  facts  only,  leaving  the  court  to  determine,  which 
party  is  entitled  to  judgment  thereupon. 

id..i9eo. 

I  liSr.  (AmM,  1888,  1INM.1  General  «ra*  speelal  ▼erdlet, 
frnen  rendered  i  S|^eel*l  findlnur  'wltb  general  -verdict. 

In  an  action  to  recover  a  sum  of  money  only,  or  real  property, 
or  a  chattel,  the  jury  may  render  a  general  or  special  verdict,  in 
its  discretion.  In  any  other  action,  except  where  one  or  more 
specific  questions  oi  fact,  stated  under  the  direction  of  the  court, 
are  tried  by  a  jury,  the  court  may  direct  the  jury  to  find  a  specinl 
verdict,  upon  all  or  any  of  the  issues.  Where  the  jury  finds  a 
general  verdict,  the  court  may  instruct  it  to  find  also  specially, 
upon  one  or  more  questions  of  fact,  stated  in  writing..  The 
special  verdict  or  special  finding  must  be  in  writing;  it  must 
be  filed  with  the  clerk,  and  entered  in  the  minutes.  When  a 
motion  is  made  to  nonsuit  the  plaintiffs  or  for  the  direction  of 
a  verdict,  the  court  may,  pending  the  decision  of  such  motion, 
submit  any  question  of  fact  raised  by  the  pleadings  to  the  jury 
or  require  the  jury  to  assess  the  damage.  After  the  jury  shall 
have  rendered  a  special  verdict  upon  such  submission  or  shall 
have  sssessed  the  damage,  the  court  may  then  pass  upon  the 
motion  to  nonsuit  or  direct  such  general  verdict  as  either  party 
may  b§  entitled  to.  On  an  appeal  from  the  judgment  entered 
upon  such  nonsuit  or  general  verdict,  such  special  verdict,  or 
general  verdict,  shall  form  a  part  of  the  record,  and  the  ap- 
pellate division  or  the  court  of  appeals  may  direct  such  judg- 
ment thereon  as  either  party  may  be  entitled  to. 

Id.,  last  paragraph  of  {  261;  L.  1896,  cb.  946;  L.  1904,  ch.  181.  la  ttttd 
If  arcb  28,  1904. 

II 188.  Special  flndlnv  controls  areneral  verdlet. 

Where  a  special  finding  is  inconsistent  with  a  general  verdict, 
the  former  controls  the  latter,  and  the  court  must  render  judgment 
accordingly. 

Id.,  i  262. 

f  1189.  [Am^dy  18T7.J  Entry  of  Terdlct}  snbse^nent  pre- 
eeedlnffs. 

When  the  jjury  renders  a  verdict,  or  finds  upon  one  or  more 

specific  questions  of  fact,  stated  under  the  direction  of  the  court, 

the  clerk  must  make  an  entry,  in  his  minutes,  specifying  the  time 

and  place  of  the  trial;  the  names  of  the  jurors  and  witnesses:  the 
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Terdict,  or  the  qaestioos  and  findinirs  thereupon,  as  the  case  re- 
quires: and  the  direction,  if  any,  which  the  court  gives,  with 
respect  to  the  subsequent  proceedings.  Upon  the  application  ot 
the  party  in  whose  favor  a  general  verdict  is  rendered,  the  clerk 
must  enter  judgment,  in  conformity  to  the  verdict,  unless  a 
different  direction  is  given  by  the  court,  or  it  is  otherwise 
specially  inrescribed  by  law. 
Cs.  Fne.,  psH  of  I  284. 

2e» 


§§1190-1199  JUKOBS  AXD  JUBIES.  «.  10,11 


TITLE  VX 

Miscellaneous    provisions;    includinfir    those     relating    to 

embracery,  and  other  acts  of. 

Sec.   1190.  Trials  by  Jury  to  be  as  herein  proTlded. 

1191.  Venire  not  neeesHar)*. 

1192.  Jurors  not  to  be  questioned  for  tbelr  verdict. 

1193.  Penalty  where  Juror  takes  gift,  etc. 

1194.  Embracery:   penalty,  therefor. 

1195.  Penalty   for  Jnror'H  non-attendance  In  special  proceeding. 
1190.  Sheriff,   etc..   to  keep  Jury  In  Niieclal   proceeding;   penalty. 

1197.  Notice  of  imposition  of  fine. 

1198.  S|jeclal    return   of  delinquency   and   floe   to  county   court. 

1199.  Collection   or  remlHslon  of  flue. 

§  1100.  [Am*d,  1007,  1909.]  Trials  by  Jury  to  be  •■ 
bereln   pro-vided. 

A  trial  by  a  jury,  of  an  issue  of  fact,  joined  in  a  civil  action,  in 
a  court  of  record,  must  be  had,  as  prescri'bed  in  this  chapter:  ex- 
cept in  a  case  where  it  is  otherwise  specially  prescribed  by  lair. 
The  court  may,  upon  the  application  of  either  party,  exclude  frooi 
the  court-room  the  jurors  sitting  in  an  action  during  the  argumcii 
of  a  motion  for  non-suit,  dismissal  of  the  complaint  or  directioe 
of  a  verdict. 

2  R.  S.  419,  i  53  (2  Edm.  437).  remodelled.  L.  1907.  ch.  502.  JUa'J 
by  L.  1909,  ch.  65,  |  3.  Also  partly  repealed  by  L.  1909,  ch.  14.  8« 
Otnsolldated  Laws,  tit.  Civil  Rights  l4iw,  I  12.  See  note  56  of  notes  ot 
Board  of  Statutory  (}ousoli(latiou  at  end  of  code. 

g  1191.  Venire    not    neeesBary, 

A  venire  to  procure  jurors  cannot  be  issued  in  a  civil  actioiL 
brought  in  a  court  of  record,  except  as  specially  prescribed  by  hv. 

Id.    410,   I   9    (2  Edm.  427). 

§  lioa.  [Repealed  by  L.  1909,  ch.  14.  See  Consolidated  Laws, 
tit.  Civil  Rights  Law,  §  14.] 

S§  1103-11&4.  [Repealed  by  L.  1909,  ch.  88.  See  Penal  Law, 
§§  375,  377.  J 

H  11»5-1109.  [Repealed  by  L.  1909,  ch.  85.  See  Consolidated 
Laws,  tit.  Judiciary  Law,  §§  559-564.] 
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CHAPTER  XL 
Judgments. 

Tim  II.~jBdi«aMBta  T«k«B  WHIi««t  FroceM. 

muiIL— T»MiU«f  or  fltUtBft  jUi4«»4B4fm»»t»for  UrtgwUgiif  or  MnPM 

TITIiB  L 
Judgment  in  an  action. 

Aitkto  1.  Oeneral   prorMons. 

2.  Mode  of  taking,  entering,  and  enforetag  •  jndgmettt. 
8.  Docketing  a  Judgment;   effect   thereof,  as  a  Tien  upon   real  prop- 
Mty:  awpeadiag  and  di>cli4rglBs  Um  Han;  satlafaetlop  apd  a»> 
signnient   of  a   judgment. 

JLRVIGUS   PIRBT. 

Qenerai  provisions. 

See.  1200.  Definition  of  Judgment, 

1201.  [Repealed.] 

1202.  Wben  Jndi^ent  may  be  entered. 

1208.  Application  for  Judgment. 

1204.  Jodgment  may  be  lor  or  agalnat  maj  of  tlie  portlM. 
1206.  Wben  a   several  Judgment   may   be   taken. 

1206.  Jadgnent  for  or  agalBst  a  married  woman. 

1207.  WtaOB  Judgment  for  pUlntlff  not  to  exceed  Judgment  demooded. 
1206.  Rate  of  damages. 

1209.  Effect  of  Judgment  dfamlsslng  tbe  complaint. 

1210.  Judgment  against  a  dead  person. 

1211.  Judgment  to  bear  interest. 

I  laOO.  [Am'd,  187T0   Definition  •£  Jmdffment. 

A  judmeDt  IB  either  iDterlocutory  or  tbe  final  determUiatloR  •€ 
the  rights  of  the  parties  in  the  action. 

CQLFroCpiaia,am'd. 
1 19»1.  [an>ealed,  1877.] 

8  1202.  "Wlien  Jvdvment  mnx  be  entered. 

Jadgment  may  be  antered  ia  taria  off  vaeatioa. 

L.  ISait  0^  M,  1 2i  (4  Bdn.  6M). 

I  laoa.  [AM'd,  laoo.]     Ap»ll«atleA  for  fmdmmmmt. 

Jadgment  most  be  entered,  in  the  first  Instance,  pursuant  to 
Ae  direction  of  the  court,  at  a  term  held  by  one  judge;  except 
where  special  provision  is  otherwise  made  by  law.  If  notice  of 
an  application  for  Judgment  is  not  required,  and  an  order  for 
jadgment  is  made  by  a  Judge  out  of  court,  the  judgment  may 
be  entered  with  the  same  force  and  effect  as  if  granted  in  court.  * 

Substitute  for  Co.  Proc.,  |  278t  L.  1900,  cb.   147.     In  effect  Sept.   1,  1900. 

I  1204.  Jadgrntent  mmy  be  for  or  agTAlnat  ttny  off  tbe 
p«rtlea. 

Jadgment  may  be  given  for  or  against  one  or  more  plaintiffs, 
and  for  or  against  one  or  more  defendants.     It  may  determine 
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ultimate  rights  of  the  parties  on  the  same  side,  as  between 
iselves;  and  it  may  grant,   to  a  defendant,  any   affirmatiTe 
f,  to  which  he  is  entitled. 
Proc.,  first  sentence  of  f  274.    See  If  .454  and  456,  ante. 

iaos.  Wlien    a   several   JndiTBieiit   may    be    takem. 

here  the  action  is  against  two  or  more  defendants,  and  a 
ral  judgment  is  proper,  the  court  may,  in  its  discretion, 
er  judgment,  or  require  the  plaintiff  to  take  judgment. 
nst  one  or  more  of  the  defendants;  and  direct  that  the  action 
evered,  and  proceed  against  the  others,  as  the  only  defend- 
therein. 

,  second  sentence  of  i  274,  am'd. 

1206.  [Renealed  by  L.  1909,  ch.  19.     See  Consolidated  Laws, 
Domestic  Kelations  Law,  §  51.] 

ia07.  IVben     $udgnkent     for     plaintiff     not     to    exceed 
irnient    demanded. 

'here  there  is  no  answer,  the  judgment  shall  not  be  more 
rable  to  the  plaintiff,  than  that  demanded  in  the  complaint 
ire  there  is  an  answer,  the  court  may  permit  the  plaintiff  to 
any  judgment,  consistent  with  the  case  made  by  the  coo- 
it,  and  embraced  within  the  issue. 

Proc.,    i   275. 

1208.  Rate    of    damaires. 

'^here  either  party  is  entitled  to  recover  damages,  he  may  n- 
r  any  rate  of  damages,  which  he  might  have  heretofore  re- 
red,  for  the  same  cause  of  action. 

1  276.   am:d. 


1209.    [Am*d,      1877.] 
complaint. 


Effect     of    Judgment     lilsmlasias 


final  judgment,  dismissing  the  complaint,  either  before  or 
r  a  trial,  rendered  in  an  action  hereafter  commenced,  does 
prevent  a  new  action  for  the  same  cause  of  action,  unlew  ft 
essly  declares,  or  it  appears  by  the  judgment-roli,  that  it  is 
ered  upon  the  merits.     (See  §§  1525,  1646.) 

1210.  Jndgrment  avalaat   a   dead   person. 

'here  a  judgment  for  a  sum  of  money,  or  directing  the  pij- 
t  of  money,  is  entered  against  a  part^',«after  bis  death,  lo  < 
where  it  may  be  so  taken,  by  special  provision  of  lav.  • 
lorandum  of  the  party's  death  must  be  entered,  with  tw 
:meut,  in  the  judgment-book,  indorsed  on  the  judgment-rwL 
noted  on  the  margin  of  the  docket  of  the  judgment.  ^«^"  * 
:ment  does  not  become  a  lien  upon  the  real  property,  or  my 
real,  of  the  decedent:  but  it  establishes  a  debt,  to  be  paja  ^ 
course  of  administration. 

R.   C.  350,   f  7   (2  Edm.  372),  with  amendments. 
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f  1211.  Jmdarmeat  to  bear  laterest. 

A  judgment  for  a  sum  of  money,  rendered  in  a  court  of  record, 
or  not  of  record,  or  a  judgment  rendered  in  a  court  of  record, 
directing  the  pavment  of  money,  bears  interest  from  the  time 
when  it  is  entered.  But  where  a  judgment  directs  that  money 
paid  out  shall  be  refunded  or  repaid,  the  direction  includes  in- 
terest from  the  time  when  the  money  was  paid,  unless  the  con- 
uary  ia  expressed. 

From  L.  1844.  ch.  324,  |  1  (4  Bdm.  628>,  as  am'd  by  L.  1869,  ch.  UOl, 
S   1    (7    Edm.    477J. 
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ARTIdiB  SBSOOHD. 

Mode  of  taking,  eniering,  and  enforeing  a  judgment. 

See.  1213.  JvdgiiMiit  by  default    in  certain  actions  od  contraet;  hom  takM. 
1218.  Amount  of  judsmeat  In  a«eb  caaes;  kow  dateroUied. 
1214.  Application  to  court  for  jodsment  bg  default;  wh«a  neci—ty. 
1216.  Proceedings  on  such  an  application. 

1216.  Application  .for  Judgment    In  case  of  service  by  pabllcatloii.  tte 

1217.  Attachment   and   undertaking  lot  rastttvtlOQ.   reqolccd  in   otrtaiA 

actions. 

1218.  When  judgment  cannot  be  taken  against  SB  tnftuit  deftendaDt. 
1210.  When  a  defendant  In  defaitft  ts  entitled  to  notice 

1220.  When  action  may  be  aevered,  If  issues  of  law  and  tssuea  ft  fact 

presented. 

1221.  Judgment  bow  taken,  after  trial  of  la^ucc  of  law  and  tsaoes  of 

fact,  In  the  same  action. 

1222.  Final  judgment,  how  taken  after  Issue  of  law  only. 

1223.  Proceedings  upon   appUcatirn   under  the  last   two  aections, 

1224.  Id.;  upon  interlocutory  judgment,  etc.,   affirmed  at  a   term  of  tbs 

appellate  dlTlsion  of  the  aupreme  court. 
1225.' Judgment  after  trial  by  jury  of  specific  questions  of  fact. 
1226.  Id.;  after  reference  to  determine  specific  questions  it  fact. 
L227.  Id.:  upon  motion  for  a  new  trial,  heard  by  the  appellate  dirlif 

of  the  supreme  court. 

1225.  Id.;  upon  tilal  by  court  or  referee  of  the  whole  Ismie  of  fact. 

1229.  In    matrimonial    causes,    judgment    can    be    rendered   only    by  tbs 

court. 

1230.  Final    judgment    upon    decision    or    report    awarding    lnt<»rt  "cntoif 

1udrT»'ent.    <^to. 

1231.  Id.;  bow  final  jud-ment  entered  and  eettled  In  certain  f.aw, 

1232.  Inierloculoiy  lefervucu  oi    u>qul8ltiou;    bow   n:v*e*«s.ta. 

1233.  Motion  for  judgment  upon  a  special  yerdlct,  etc. 

1234.  Id.;  upon  rerdlct  subject  to  opinion  of  court. 

1286.  Interest  on  rerdlct.  etc..  to  be  Uududed  in  reciTeor. 

1236.  Entry  of  jndginent.  _        ^ 

1237.  Judgment-roll   to  be  filed;  of  what   it  consists.  '^^ 

1238.  Id.;    by    ^^hnm    pr<»pared. 

1230.  Time  of  flling  judgment-roll  to  be  noted. 

1240.  When  a  jud-  ment  may  be  enforced  by  execution. 

1241.  When  a  judgment  may  be  enforced  by  punishment  for  dlaobeylif  It 

1242.  Real  property;  how  sold.    Effect  of  conTeyance. 

1243.  Security  upon   sale  by  referee. 

1244.  Conyeyanoe  to  state  name  of  partr* 

)  121S.  [Am'd,  1879.]  Judannent  br  default  in  oertaU 
aetiouM  on  oontracti  ho'vr  taken* 

lu  an  action  specified  in  section  four  hundred  and  twenty  of 
thiy  act,  where  the  summons  was  personallr  aerred  upon  the 
defendant,  and  the  copy  of  the  complaint,  or  a  notice  stating 
the  sum  of  money  for  which  judgment  will  be  taken,  was  served 
nith  the  summons,  or  where  the  defendant  has  appeared,  hut  hsi 
made  default  in  pleading,  the  plaintiff  may  take  judinnent  by  de- 
fault, as  follows: 

1.  If  the  defendant  has  made  default  in  appearing,  the  plaintif 
must  file  proof  of  the  service  of  the  summons,  and  of  a  copy  of 
the  complaint  or  the  notice:  and  nlso  proof,  by  affidavit,  tliat  the 
defendant  has  not  appeared.  Whereupon  the  clerk  must  enter 
final  judnnent  in  his  favor. 

2.  If  the  defendant  had  sensonably  appeared,  but  has  made 
default  in  pleading,  the  plRintiff  must  file  proof  of  the  service  of 
the  summons  and  o^  the  apnenrance  or  of  the  appearance  only: 
and  also  proof,  by  affidavit,  of  the  default.  Whereupon,  the  clerk 
must  enter  finnl  judgment  in  his  favor.  • 

If  the  defendant  has  made  default  in  appearinir  or  pleadinr* 
und  the  case  is  not  one  where  the  clerk  can  enter  final  Judgmen1» 
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ts  prescribed  in  either  of  the  foregoing  subdivisions  of  this  sec- 
Hon,  the  plaintiff  must  apply  to  the  court  for  judgmenty  as  pre- 
scribed In  section  1214  of  this  act. 

Satetlttitcd  for  Go.  Proc.,  |  246,  part  of  sabd.  1. 

S  1313.  AB&onot  of  Jndvinent  In  sucli  easeaf  ho^r  deter- 
mimed. 

Where  final  jndgment  may  be  entered  by  the  clerk,  as  pre- 
scribed in  the  last  section,  l^e  amount  thereof  must  be  deter- 
mined as  follows: 

1.  If  the  complaint  is  verified,  the  Judgment  must  be  entered 
for  the  sum,  for  which  the  complaint  demands  Judgment;  or, 
at  the  plaintiCfs  option,  for  a  smaller  sum;  and  if  a  computation 
of  interest  is  necessary.  It  may  be  made  by  the  clerk. 

2.  If  the  complaint  is  not  verified,  the  clerk  must  assess  the 
amonnt  dne  to  the  plaintiflE,  by  computing  the  sum  dne  ui>on  an 
tnstniinent  for  the  payment  of  money  only,  the  non-payment  of 
which  constitutes  a  cause  of  action,  stated  in  the  complaint;  and 
by  ascertaining,  by  the  examination  of  the  plaintiff,  upon  oath, 
or  by  other  competent  proof,  the  amount  due  to  him  for  any  other 
canse  of  action  stated  in  the  complaint.  If  an  instrument,  speci- 
fied in  this  subdivision,  has  been  lost,  so  that  it  cannot  be  pro- 
duced to  the  clerk,  he  must  take  proof  of  its  loss  and  of  its  con- 
tents. Bither  party  may  require  the  clerk  to  reduce  to  writing 
and  file  the  assessment,  and  the  oral  proof,  if  any,  taken  there- 
Dpon. 

Id. 

8  1214.  [AmM,  1877,  IdOO.]  Application  to  conrt  for  Jndg- 
ment by  defanlti  when  necessary. 

Where  the  summons  was  personally  served  upon  the  defendant, 
within  the  State,  and  he  has  made  default  in  appearing,  or 
where  the  defendant  has  appeared,  but  has  made  default  in 
l^leading;  and  the  case  is  not  one  where  the  clerk  can  enter  final 
judgment,  as  prescribed  in  the  last  two  sections,  the  plaintiff 
may  apply  to  the  court,  or  to  a  judge  or  justice  thereof  out  of 
coart,  for  judgment.  Upon  the  application  he  must  file,  if  the 
default  was  in  appearing,  proof  of  service  of  the  summons;  or, 
if  the  default  was  in  pleading,  proof  of  appearance,  and  also, 
if  A  copy  of  the  complaint  was  demanded,  proof  of  service 
thereof,  upon  the  defendant's  attorney;  and  in  either  case,  proof 
by  affidavit*  of  the  default  which  entitles  him  to  judgment.  .  If 
one  or  more  of  the  defendants  have  appeared,  and  one  or  more 
defendants  have  failed  to  appear,  then  the  application  for  judg- 
ment must  be  made  to  the  court,  unless  the  defendants  who  have 
appeared  consent  to  the  making  of  such  application  to  a  judge 
tft  iosfKie  otit  of  cotirt. 

Sabstltuted  for  tbe  flrat  sentence  of  Co.  Proc,  I  ft^fi,  tnhA.  t;  ti.  1000,  cb. 
I«r.    In  €M«t  S0»t.  1,   lOSO.    fles  B«l»  ML 

I  1216.  (Am*d,  1977,  IMl.}  Froeeedlnirs  tnt  sitcli  an  appli* 
miffon. 

The  court,  or  a  Judge  or  Justice  thereof,  must  thereupon  render 
the  Jndgment  to  which  the  plaintiff  is  entitled.  It,  or  they,  may, 
wiihoat  a  Jury,  or  with  a  Jury  if  one  is  present  in  court,  make  a 
computation  or  assessment,  or  take  an  account,  or  proof  of  a  fact, 
Hmt  thQ  purpose  of  enahKng  it,  or  them,  to  render  the  judgment, 
qm  to  <^am  it  iofo  effect;,  or  it,  or  they,  may  in  its,  or  their,  dis- 
cretion, direct  a  reference,  or  a  writ  of  inquirxr,  for  either  pur» 
r;  exeept  that  -viirere  dm  actibcni  ts  hr^nght  to  recorer  damages 
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for  a  personal  injury  or  an  injury  to  property,  the  damages  must 
be  ascertained  by  means  of  a  writ  of  inquiry.  Where  a  referenea 
or  writ  of  inquiry  is  directed,  the  court,  or  a  judge  or  justics 
thereof,  may  direct  that  the  report  or  inquisition  be  returned  to 
the  court,  or  a  judge  or  justice  thereof,  for  its,  or  their,  further 
action;  or  it,  or  they,  may  in  its,  or  their,  discretion,  except  where 
special  provision  is  otherwise  made  by  law,  omit  that  direction; 
in  which  case  final  judgment  may  be  entered  by  Che  clerk,  in  ac- 
cordance "with  the  report  of  the  referee,  or  for  the  damages  ascer- 
tained by  the  inquisition,  without  any  further  application. 

Co.  Proc.,  f  246,  second  and  third  sentence*  of  subd.  2,  am^.    See  I  12SB; 
L.  1901.  ch.  511.    In  effect  April  24,  1001. 

i   1216.    [Am*d,    180S,   1001.]    Application  for  JvdvJBcnt  U 
iwae  of  service  by  pnbllcationiy  etc 

Where  the  summons  was  served  upon  the  defendant  without 
the  state,  or  otherwise  than  personally,  if  the  defendant  does  not 
demand  a  copy  of  the  complaint,  or  plead,  as  the  case  reqairea, 
within  twenty  days  after  the  service  is  complete,  the  plaintiff  mty 
apply  to  the  court,  or  a  judge  or  justice  thereof,  for  the  judgment 
demanded  in  the  complaint.  Upon  such  an  application,  he  must 
file  proof  that  the  ser-^ce  is  complete,  and  proof,  by  affidavit  of 
the  defendant's  default.  The  court,  or  a  judge  or  justice  thereof, 
must  require  proof  of  the  cause  of  action,  set  forth  'in  the  com- 
plaint to  be  made,  either  before  such  court,  or  such  judge  or  jnsr 
tice,  or  before  a  referee  appointed  for  that  purpose;  except  that 
where  the  action  is  brought  to  recover  damages  for  a  personal 
injury,  or  an  injury  to  property,  the  damages  mast  be  ascertained 
by  means  of  a  writ  of  inquiry  as  prescribed  in  the  last  section. 
If  the  defendant  is  nn*  non-resident,  or  a  foreign  corporation,  tbi 
court,  or  a  judge  or  justice  to  whom  such  application  Is  made, 
must  require  the  plaintiff,  or  his  agent  or  attorney,  to  be  exiioh 
(hed  on  oath,  respecting  any  payments  to  the  plliibtiff;  or  to  aay 
one  for  his  use,  on  account  of  his  demand,  and  must  render  the 
judgment  to  which  the  plaintiff  is  entitled.  But  before  renderinf 
judgment,  the  court,  or  a  judge  or  justice  thereof,  to  whom  the 
application  is  made,  may,  in  any  case,  in  its,  or  their,  discretion, 
require  the  plaintiff  to  file  an  undertaking,  to  abide  the  order  of 
the  court  touching  the  restitution  of  any  estate  or  effects  whidi 
may  be  directed  by  the  judgment  to  be  transferred  or  delivered 
or  the  restitution  of  any  money  that  may  be  collected  under  or 
by  virtue  of  the  judgment,  in  case  the  defendant  or  his  repre- 
sentative applies  and  is  admitted  to  defend  the  action,  and  suc- 
ceeds in  his  defense. 

L.   1896,   ch.   682;   L.   1901.   ch.  611.     In  effect  April  24,  1901. 

i  1217.  Attacbmeiit  and  vindertalclns  for  reatltvtieat 
repair ed  In  certain  actions. 

A  judgment  shall  not  be  rendered  for  a  sum  of  money  onlff 
upon  9in  application  made  pursuant  to  the  last  section,  except  in 
an  action  specified  in  section  635  of  this  act.  Where  the  defend- 
ant is  a  non-resident,  or  a  foreign  corporation,  and  has  not  ap- 
peared, the  plaintiff,  upon  the  application  for  judgment  hi  sndi 
an  action,  must  produce  and  file  the  following  papers: 

1.  Proof,  by  afladavit,  that  a  warrant  of  attachment,  granted  in 
the  action,  has  been  levied  upon  property  of  the  defendant. 

2.  A  description  of  the  property,  so  attached,  verified  by  alB- 
davit;  with  a  statement  of  the  value  thereof,  according  to  tftt 
tiivtntory. 


•tto  in  •rlflaftl. 
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3.  The  undertaking  mentioned  in  section  1216»  if  one  has  been 
tequired. 
From  Bole  84,  mod  Oo.  Pidc.,  |  246»   iMirt  of  snbd. -8,  am*d. 

S  1218.  [Aai'd,  1879.]  Wben  Jndament  cannot  be  talcea 
mv^inst  an  Infant  defendant. 

A  judgment  by  default  shall  not  be  taken  against  an  infant  de< 
fendant,  until  twenty  days  have  expired,  since  the  appointment  of 
a  guardian  ad  litem  for  him. 

See  Co.  Proc.,  f  116,  and  ante,  |  471.    See  |  1858,  peat. 

S  1819.    Wben  a  defendant  in  default  ia  entitled  to  notice. 

A  defendant,  against  whom  jud|^ment  is  taken,  pursuant  to  the 
foregoing  sections  of  this  article,  is  entitled  to  notice,  as  follows: 

1.  £Am»d,  1879.]  If  he  has  appeared  generally  but  has  m&de 
default  in  pleading,  he  is  entitled  to  at  least  five  days'  notice  of 
the  time  and  place  of  an  assessment  by  the  clerk,  and  to  at  least 
eight  days'  notice  of  the  time  and  place  of  an  application  to  the 
court  for  judgment. 

2.  In  a  case  where  an  application  for  judgment  must.be  made 
to  the  court,  the  defendant  may  serve  upon  the  plaintiff's  attor- 
ney, at  any  time  before  the  application  for  judgment,  a  written 
demand  of  notice  of  the  execution  of  any  reference,  or  writ  of  in- 
quiry, which  may  be  granted  upon  the  application.  Such  a  de- 
mand is  not  an  appearance  in  the  action.  It  must  be  subscribed 
by  the  defendant,  in  person,  or  by  an  attorney  or  agent,  who 
must  add  to  his  signature  his  ofl9ce  address,  with  the  particulars, 
prescribed  in  section  417  of  this  act,  concerning  the  office  address 
of  the  plaintiff's  attorney.  Thereupon  at  least  five  days'  notice 
of  the  time  and  place  of  the  execution  of  the  reference,  or  writ 
of  inquiry,  must  be  given  to  the  defendant,  by  service  thereof 
upon  the  person,  whose  name  is  subscribed  to  the  demand,  in 
the  manner  prescribed  in  this  act,  for  service  of  a  paper  upon 
an  attorney  in  an  action. 

See  Co.  Proc.,  |  24d,  cubde.  1  and  2. 

S  1220.  Wben  action  may  be  severed,  it  lesnes  of  la'w 
and  i«sves  of  fact  presented. 

Where  an  issue  of  law  and  an  issue  of  fact  arise,  with  respect 
to  different  causes  of  action,  set  forth  in  the  complaint,  and  nnal 
judgment  can  be  taken,  with  respect  to  one  or  more  of  the  causes 
of  action,  without  prejudice  to  either  party  in  maintaining  the 
action,  or  a  defence  or  counterclaim,  with  respect  to  the  other 
causes  of  action,  or  in  the  recovery  of  final  judgment  upon  the 
whole  issue,  the  court  may,  in  its  discretion,  and  at  any  stage  of 
the  action,  direct  that  the  action  be  divided  into  two  or  more 
actions,  as  the  case  requires. 

S  isai.  [Am>d,  1877.]  Jndsment  bow  talcen,  after  trial  of 
laameo  of  la-w  and  i««ne«  of  fact»  In  tbe  same  action. 

Where  one  or  more  issues  of  Jaw,  and  one  or  more  issues  of 
fact,  arise  in  the  same  action,  and  all  the  issues  have  been  tried, 
final  judgment  upon  the  whole  issue  must  be  taken,  as  follows: 

1.  Where  an  application  must  be  made  to  the  court  for  judg- 
ment upon  the  issue  last  tried,  the  application  must  be  for  judg- 
ment, upon  the  whole  issue;  and  judgment  must  be  rendered 
accordingly. 

2.  Where  the  action  is  triable  by  a  jury,  and  the  issue  last 
tried  is  tried  at  a  term  of  the  court,  the  application  for  judg' 
ment,  upon  the  whole  issue,  may  be  entertained,  in  the  discretion 
of  the  court,  at  that  term  and  with  or  without  notice;  if  not  se 
entertained,  it  must  be  heard  as  a  motion. 
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3.  Where  the  issue  last  tried  it  tried  before  a  referee^  his  n- 
port  must  award  the  proper  judgment  upon  the  whole  iaaae»  Qi- 
less  otherwise  prescribed  in  the  order  of  reference. 

9  1222.  *[Am*d,  1879.]  Final  |iid«ment,  How  taken  after 
laaue  of  lanv  only. 

Final  judgment  upon  an  issue  of  law,  where  no  Issue  of  fact 
remains  to  be  tried,  and  final  judgment  has  not  been  directed  as 
prescribed  in  section  ten  hundred  and  twenty-one  of  this  act^  may 
be  entered  upon  application  to  the  court  or  by  the  clerk  m  an 
action  specified  in  section  four  hundred  and  twenty  of  this  act 

Co.  Proo.,  part  of  I  369.  am'd. 

f>1223.  [Am*d,  1877.]  Prooeedlnffs  vpon  apvlt«aU«a  nnder 
tbe  laMt  tfiro  sections. 

Lpon  an  application,  by  either  party,  to  the  court,  for  final 
Judgment,  after,  the  (decision  of  an  issue  of  law,  as  prescribed  in 
the  last  two  sections,  tbe  court  has  the  powers  specified  in  sec- 
tion 1215  of  this  act,  upon  an  application  for  judgment  by  the 
plaintiff.  Where  final  judgment  may  be  awarded  m  a  referee'i 
report,  as  prescribed  in  section  twelvj  hundred  and  twenty-one 
of  this  act,  the  referee  may  make  a  computation,  or  an  assess- 
ment, or  take  an  account,  or' proof  of  a  fact,  for  the  purpose  of 
enabling  him  to  award  the  proper  judgment,  or  enabling  the  court 
to  carry  it  into  effect;  and  be  may  ascertain  and  fix  the  damigeSk 
as  a  jury  may  do»  upon  the  execution  of  a  writ  of  inquiry. 

Id. 

I  1224.  [Am'd,  1805.]  Id.|  npon  Interlocvtory  JadsmeMt, 
etc.,  aliirnied  at  a  ternt  of  the  appellate  division  of  tke 
supreme  court. 

When  an  order  or  judgment  is  wholly  or  partly  afflrmeo  upon 
an  appeal  to  the  appellate  division  of  the  supreme  court,  and  no 
ibsue  of  fact  remains  to  be  tried,  the  appellate  division  may,  in 
its  discretion,  render  final  judgment,  unless  it  permits  the  ap- 
pellant to  amend  or  plead  over. 

I  •  1  93.  cb.  946. 

S  1225.  Jndvment  after  trial  by  Jury  of  spe«ifio  qaostlems 
of  fact. 

In  an  action  triable  by  the  court,  where  one  or  more  specific 
questions  of  fact,  arising  upon  the  issues,  hare  been  tried  by  a 
jury,  judgment  may  be  talcen,  upon  the  application  of  either 
party,  as  follows: 

1.  If  all  the  issues  of  fact  in  the  action  are  determined  by  the 
findings  of  the  jury,  or  the  remaining  issues  of  fart  have  been 
determined  b^  the  decision  of  the  court,  or  the  report  of  a  ref- 
eree, an  apphcation  for  judgment,  upon  the  whole  issue,  may  be 
made  as  upon  a  motion. 

2.  If  one  or  more  issues  of  fact  remain  to  be  tried,  iudgment 
may  be  rendered  upon  the  whole  issue,  at  the  term  of  the  tourt 
where,  or  by  direction  of  the  referee  by  whom,  they  are  tried. 

a«e  if  QQ0-91S,  ante. 

S  1226.  Id.t  after  reference  to  determine  speclflo  ««et- 
ttons  of  fact. 

Where  a  reference  has  been  made,  to  rei)ort  upon  one  or  mois 
Piwcific  questions  of  fact,  arising  upon  the  issuAt  and  the  remaia- 
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ins  imm  have  been  tritd,  jadgment  must  be  taken,  upon  the  ap- 
piication  ot  either  puctj,  as  prescribed  in  section  1221  of  thia 
act. 

Co.  FJrM.,i»r$oCi2i3,«m*d.    8m  a  173  and  lau.  ante. 


S  122T.  [Am'd,  1805.]  Id.|  upon  motion  for  new  trial, 
]i««rd  1»T  the  ap9«linte  diiriaion  of  the  enpreme  conrt. 

Where  a  motion  for  a  new  trial,  made  at  the  first  instance  at 
a  term  of  the  appellate  diyiaion  of  the  supreme  court,  is  denied, 
judgment  may  be  taken,  as  if  the  motion  for  a  new  trial  had  not 
been  made,  after  the  expiration  of  four  days  from  the  entry  of 
the  order,  and  the  service,  upon  the  attorney  for  the  adverse 
party,  of  a  copy  thereof,  and  notice  of  the  entry;  but  not  before. 

L.    laK.   ch.   M6. 

I  1228.  [AmM,  1870.]  Id.)  upon  trial  hy  court  or  referee 
of  the  ^vhole  laane  of  fact. 

Where  the  whole  issue  is  an  issue  of  fact,  which  was  tried  by 
a  referee,  the  report  stands  as  a  decision  of  the  court.  Except 
where  it  is  otherwise  expressly  prescribed  by  law,  judicment 
upon  such  a  report,  or  upon  the  decision  of  the  court,  upon  the 
trial  of  the  whole  issue  of  fact  without  a  jury,  may  be  entered  by 
the  clerk,  as  directed  therein,  upon  filing  the  decision  or  report. 
Go.  Proc,  parts  of  If  287  azid  21%  am*d. 


(  IflW^.  In  naatrtmonlal  eaniiea,  Jndvment  ean  be  rendered 
onlr  hjr  the  court. 

In  an  action  to  annul  a  marriage,  or  for  a  divorce  or  separation, 
judgment  cannot  be  taken,  of  course,  upon  a  referee*8  report,  as 
prescribed  in  the  last  section,  or  where  the  reference  was  made, 
as  prescribed  in  section  1215  of  this  act.  Where  a  reference  is 
made  in  such  an  action,  the  testimony,  and  the  other  proceedings 
upon  the  reference,  aust  be  certified  to  the  court,  by  the  referee, 
with  his  report;  and  judgment  must  be  rendered  by  the  court. 

I   1230.    [Am*d»   1877.]     Final  Jndflrinent  upon   decision   or 
report  aivardlnar  Interlocutory  Indgmaent,  etc 

In  a  case,  not  provided  for  in  the  foregoing  sections  of  this 
article,  where  the  decision,  upon  a  trial  by  the  court,  without  a 
Jury,  or  the  report,  upon  the  trial  by  a  referee,  directs  an  inter- 
locutory judgment  to  be  entered,  and  the  party  afterwards  be- 
comes entitled  to  a  final  judgment,  an  application  for  the  latter 
may  be  made,  as  upon  a  motion.  And  where  a  judgment  requires 
the  appointment  of  a  referee,  to  do  any  act  thereunder,  the  ref- 
eree must  be  appointed  by  tne  judgment,  or  by  the  court,  upon 
motion,  except  as  otherwise  prescribed  In  the  next  section. 

I   1231.  Id. I   how  flnal  |nd«ment  entered'  and  aettled  in 


In  an  action  triable  by  the  court,  an  interlocutory  judgment, 
rendered  upon  a  default  in  appearing  or  pleading,  or  pursuant  to 
the  direHion  contained  in  a  decision  or  report,  may  state  the  sub- 
stance of  'Hie  final  judgment,  to  which  the  party  will  be  entitled. 
It  may  also  direct,  that  the  final  judgment  be  settled  by  a  judge, 
or  a  referc?.  In  that  cas^,  final  judgment  shall  not  be  entered, 
until  a  settlement  thereof,  subscribed  by  the  judge  or  referee,  is 
Hied.  Where  an  interlocutory  judgment  awards  costs,  they  may 
be  awarded  g^ierally,  without  specifying  the  amount  thereof. 
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Where  the  final  judgment  is  directed  to  be  settled,  and  the  cofti 
have  not  been  taxed  when  the  settlement  thereof  is  filed,  a  blank 
for  the  amount  of  the  costs  must  be  left  in  the  settlement;  and 
the  costs  must  be  taxed,  and  the  blank  filled  ap  accordingly,  by 
the  clerk,  when  the  final  judgment  is  entered. 

i  1282.  Interlocutory-  reference  or  inqmtaltloni  Iftour  re* 
▼leered. 

Where  a  reference,  or  writ  of  inquiry,  directed  as  prescribed 
in  section  1015,  or  section  1215  of  this  act,  has  been  executed, 
either  party  may  apply  for  an  order,  directing  a  new  hearing,  or  a 
new  writ  of  inquiry,  upon  proof,  by  affidavit,  that  error  was  com- 
mitted, to  his  prejudice,  upon  the  hearing,  or  in  the  report,  or 
upon  the  execution  of  the  writ,  or  in  'the  inquisition.  In  a  proper 
case,  the  application  may  be  granted,  after  judgment  has  been 
entered.  In  that  case,  the  judgment  may  be  set  aside,  either  then 
or  after  the  new  hearing,  or  the  execution  of  the  new  writ,  as 
justice  requires. 

I  1283.  Motion  for  Judarment  npon  a  apeelal  verdlott  ete. 

A  motion  for  judgment,  upon  a  special  verdict,  may  be  made 
by  either  party;  and  must,  in  the  first  instance,  be  heard  and  de- 
cided, at  a  term  held  by  one  judge. 

Co.  Proc.,  part  of  f  265.   See  f  1189,  ante. 

I  1234.  [Am'd,  1896.]  Id.|  vpon  ▼erdtct  avbleet  to  opinion 
of  conrt. 

A  motion  for  judgment,  upon  a  verdict  subject  to  the  opinion  of 
the  court,  may  be  made  by  either  party;  and  must  be  heard  and 
decided  at  a  term  of  the  appellate  division  of  the  supreme  court. 

Id.   See  I  118S,  ante.    L.  1895,  cb.  M6. 


i    1235.    Interest   on   verdict,   etc.,   to   be  Imclvded   In 
oovery. 

W^here  final  judgment  is  rendered  for  a  sum  of  money,  awarded 
by  a  verdict,  report,  or  decision,  interest  upon  the  sum  awarded, 
from  the  time  when  the  verdict  was  rendered,  or  the  report  or 
decision  was  made,  to  the  time  of  entering  judgment,  must  be 
computed  by  the  clerk,  added  to  the  sum  awarded,  and  included 
in  the  amount  of  the  judgment. 

Id.,  i  SIO,  am'd 

I  1236.  [Am'd,  1897.]     Entry  of  Jndwent. 

Every  interlocutory  judgment  or  final  judgment  shall  be  signed 
by  the  clerk  and  filed  in  his  office,  and  such  signing  and  ming 
shall  constitute  the  entry  of  the  judgment.  The  clerk  shall,  in 
addition  to  the  docket-books  required  to  be  kept  by  law,  keep  a 
book,  styled  the  "  judgment-book,"  in  which  he  shall  record  aD 
Judgments  entered  in  his  office. 
L.  1897,  ch.  188.    In  effect  April  6.  1897.    Sfe  L.  1897,  oh.  187. 

f  1237.  (Am'd,  1877,  1879,  1913.]  Jvdffment-roU  to  ht 
filed  t  of  vrnat  it  conaiata. 

The  clerk,  upon  entering  final  judgment,  mast  immediately  file 
the  judgment-roll,  which  must  consist,  except  where  special  pro- 
vision is  otherwise  made  by  law,  of  the  following  papers:  the  suio- 
moBs;  the  pleadings,  or  copies  thereof;  the  final  judgment,  and 
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the  interlocutory  judgment,  if  any,  or  copies  thereof;  and  each 
paper  on  tile,  or  a  copy  thereof,  and  a  copy  of  each  order,  whicu 
in  any  way  mvolTos  the  merits,  or  necessarily  affects  the  judg- 
ment. It  judgment  is  taken  by  default,  the  judgment-roll  must 
also  contain  the  papers  required  to  be  hied,  upon  so  taking  judg- 
meni,  or  upon  making  application  therefor;  together  with  any 
report,  decision  or  writ  of  mquiry,  and  return  taereto.  If  judg- 
ment is  taken  after  a  trial,  the  judgment-roU  must  contain  the 
Terdict.  report,  or  decision;  each  olTer,  if  any,  made  as  prescribed 
in  this  act,  and  the  exceptions  or  case  then  on  hie. 

Upon  an  appeal  to  the  court  of  appeals  from  a  judgment  or 
order  of  the  appellate  division  of  the  supreme  co»'rt.  the  opinion 
of  the  appellate  division,  if  any,  shall,  for  the  purposes  of  thi* 
appeal,  be  deemed  to  be  a  putt  of  tue  judgment- toil  or  appeal 
papersL 

Co.  Proe.,  I  281.  rabd.  1  and  2,  am*d.  Ain*d  by  L.  1877.  ch.  416:  L. 
1879.  ch.  542;   U   ldl3.  cb.  545.       iu  eJect  Sept.  1,   1913.     See  I   1717. 

i  1238,  Id.s  bjr  ivhom  prepared. 

The  judgment-roll  must  be  prepared,  and  furnished  to  the  clerK, 
by  the  attorney,  for  the  party,  at  whose  instance  the  final  judg- 
ment is  entered;  except  tnut  the  clerk  must  attach  tnereto  the 
necessary  original  papers,  on  file.  But  the  clerk  may,  at  his 
option,  make  np  the  entire  judgment-roU. 

Sabstitnte  for  introductoir  part  of  Co.  Proc.,  |  281. 

8  1230.  Time  of  llllnir  Jndirment-roll  to  be  noted. 

The  clerk  must  make  a  minute,  upon  the  back  of  each  judg- 
ment-roli,  filed  in  his  othce,  of  the  tune  of  filing  it,  specifying  the 
year,  montJ,  day,  hour,  and  minute.  A  proceeding  to  enforce  or 
collect  a  tinal  judgment,  cannot  be  taken,  until  the  judgment-roU 
is  filed. 

2  R.  S.  360,  i  11,  am*d. 

I  1S40.  Wben  a  Jvdannent  may  be  enforced  hy  execatton 

In  either  of  the  following  cases,  a  final  judgment  may  be  en 
forced  by  execution: 

1,  Where  it  is  for  a  sum  of  money,  in  favor  of  either  party;  or 
directs  the  payment  of  a  sum  of  money. 

2.  Where  it  is  in  favor  of  the  plaintiff,  in  an  action  of  eject- 
ment, or  for  dower. 

S.  In  an  action  to  recover  a  chattel,  where  it  awards  a  chattel 
to  either  party. 

SobaUtote  for  Co.  Proc,  part  of  |  285.     See  |  13C4,  post. 

I  1241  When  a  Jndirmeat  ntay  be  enforced  hy  pnnlab- 
naent  for  dlaobeylttV  it* 

In  either  of  the  following  cases,  a  judgment  may  be  enforced, 
by  serving  a  certified  copy  thereof,  upon  the  party  n gainst  whom 
it  is  rendered,  or  the  officer  or  persou,  who  is  required  thereby, 
or  by  law.  to  obey  it;  and.  if  he  refuses  or  wilfully  neglects  to 
obey  it,  by  punishing  him  for  a  contempt  of  tha  court: 

1.  Where  the  judgment  is  final,  and  cannot  be  enforced  by  exe- 
aition,  as  prescribed  in  the  lust  section. 

2.  Where  the  judgment  is  final,  and  part  of  it  cannot  be  en- 
forced by  execution,  as  prescribed  iu  the  last  section;  iu  which 


r 


|§  1242-44  JUBGM£NT-ROLL.  e.  11,  t  1,  t.2 

case,  the  part  or  parts,  which  cannot  be  so  enforced,  may  be  en- 
forced as  prescribed  in  this  sectiou. 

3.  Where  the  judgment  is  interlocutory,  and  requires  a  part/ 
to  do,  or  to  refrain  from  doing,  an  act,  except  in  a  case  specified 
in  the  next  subdivision. 

4.  Where  the  judgment  requires  the  payment  of  money  into 
court,  or  to  an  officer  of  the  court;  except  where  the  money  is  doe 
upon  a  contract,  express  or  implied,  or  as  damages  for  non-ptf- 
formance  of  a  contract.  In  a  case  specified  in  this  sabdl vision,  if 
the  judgment  is  final,  it  may  be  enforced,  as  prescribed  In  thk 
section,  either  simultaneously  with,  or  before  or  after  the  issuiag 
of  an  execution  thereupon,  as  the  court  directs. 

8ubBtltut«  for  Oo.  Proo..  p«rt  of  %2».    See  I  2M6,  poet. 

I   1242.   [Aiu'd,    1H77,    1902,    1911.1       Real    property;    how 
•old;  effect  of  conveyance. 

Except  where  special  provision  is  otherwise  made  by  law,  real 
property  adjudged  to  be  sold,  must  be  sold  in  the  county  and 
borough  where  it  is  situated,  by  the  sheriff  of  the  county  or  by 
a  referee,  ajipointed  by  the  court  for  that  purpose,  who  must 
execute  a  conveyance  to  the  purchaser.  If  such  real  property  if 
situated  partly  in  one  county  or  borough  and  partly  in  another 
and  is  so  circumstanced  that  a  sale  of  the  whole  will  be  most 
beneficial  to  the  parties,  the  court  rendering  judgment  may  direct 
in  which  county  and  borough  the  whole  of  such  real  property 
shall  be  sold.  The  conveyance  \h  effectual,  to  pass  the  right, 
title  or  interest  of  a  party  adjudged  to  be  sold;  but  nothing  con- 
tained in  this  section  shall  be  det^raed  to  repeal  or  modify  the 
provisions  of  any  law  specially  regulating  the  sale  of  real  prop- 
erty under  a  judgment  or  decree  of  any  court,  in  any  particular 
county  of  the  state. 

Co.    Proc..    last   sentence   but  one.   of   |   287;   L.    1002,    ch.   138:   L.   ttlt 

ch.    180.    In    effet't    Sept.    1.    1911. 

I  1243.  [An&'d,  1877.]     Security  vpoa  sale  by  refereo. 

Where  a  referee  is  appointed  b^  the  court,  to  sell  real  property, 
the  court  may  provide  for  his  giving  such  security,  aa  the  oonit 
deems  just,  for  the  proper  application  of  the  money  received 
upon  the  sale;  or  for  the  payment  thereof  by  the  purchaser, 
directly  to  the  person  or  persons  entitled  thereto,  or  their  at- 
torneys. 

S  1244.  [An&*d,  1879.]    Conveyance  to  •!«€«  nante  of  party. 

A  conveyance  of  property,  sold  by  virtue  of  an  exeoutioo.  or 
sold  pursuant  to  a  judgment,  which  specifies  the  particular  party 
or  parties,  whose  right,  title  or  intereist  is  directed  to  be  sold, 
must  distinctly  state,  in  the  granting  clause  thereof,  whose  right 
title,  or  interest  was  sold,  and  is  cotireyed,  without  naming,  io' 
that  clause,  any  of  the  other  parties  to  the  action;  otherwise,  tke 
purchaser  is  not  bound  to  accept  the  conveyance,  and  the  oiBeer 
executing  it  is  liable  for  the  damages,  which  the  pvrchaier  sw- 
tains  by  the  omission,  whether  he  accepts  or  ref«M»  to  aeoept  it 
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▲RTICLB   THIRD. 

Dodeeiifug  a  iwAgment;  effect  thereof,  as  a  lien  upon  real  property; 
au$pendimg  ismd  diecharping.  the  lien;  Miiafaction  and  aasign- 
ment  of  a  judgment, 

sec.  IMS.  C^rtAlfi  HerkB  to  k««p  docket  books. 
124te.  Currnt  dockot  booka. 
ISM.  14.;   to  docket  judsmOBtB. 

1847.  riltev   tmnrriptot    axad  dockotlng  jodgineiitB  tkereon. 
Old.  Fnolty   fot  clork't  neglect. 
latt.  Docket*  to  IM  DUt»Uc. 

1230.  lodgmeiit  sot   to  be  a  Iteo  until  docketed. 

1251.  a«a]    propertjr  bound   for  ten  ycarg  by  a  Judgaicnt  tbus  docketed. 
VISSL  Real   property  maj   be  leried  upon  after  ten  yeart». 

1253.  Land    held    under   contract   not   bound    by   Judgment. 

1254.  Preference    of    mortgages    for    purchase    money. 
1235.  Certain    time   not    to  be   Included   In   the   fen    years. 

1296.  Court    may   order  Hen   of  Judgment    to  be  suspended  upon  appeal. 

1237.  From    what    time   order    suspends    the   Hen. 

1258.  How    lien   suspended    in    any   other   county. 

1290.  Wben   and  bow   lien  restored. 

1200.  Docket    of   Judgment,    bow    cancelled. 

1280a.  Satisfaction  of  Judgment,    in  creditor's  absence. 

1261.  Satiafactloo-plece   to   he  given  on   payment   of  Judgment. 

1262.  Assignor   must    acknowledge   assignment. 

1263.  Assignee   who   Is   a   rewlver,    etc.,    may   file   notice. 
12M.  Entry   In   docket,    upon    return   of   execution   satlsfled. 
1263.  Id.;  where  execution  returned  unsatisfied. 

1266.  SberllT  to  gire  copy  of  satisfied  execution;  clerk  to  enter  satis- 

faction. 

1267.  Do^c«t:    wben  to  be   dlstbarg^d  and   cancelled. 
I208L  fUsdMnge  of  a  Jwlgiueut  Bijklnst  a  bankrupt. 
1260L  Power  of  oovfs  ■■fptctiag  docket. 

1210.  Clark    to   file   sod  aote  asalgiiDieixt  of   Jodgment. 

HXfl.  (Repealed.] 

1272.  To  what  Jadgments  and  executkms  this  article  api^les. 


f  1S45.   (Ani'Ay  ISOCly  1011,  1918.]      Certsiin  elerka  to  keep 


Bach  county  clerk«  and  tbe  clerk  of  the  city  court  of  the  city  of 
Kew  York,  must  keep  one  or  iiK>re  books,  ruled  in  columns,  cou* 
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venient  for  making  the  entries  prescribed  in  section  twelve  hea- 
dred  and  forty-six;  in  which  he  must  docket,  in  its  re^iila:  order 
and  according  to  its  priority,  each  judgment^^^^hich  he  is  required 
by  this  article  to  docket.  The  expense  of  procuring  new  books 
when  necessary  is  a  county  charge.  The  judgment  dockets  kept 
by  the  county  clerk  of  New  York  county  must  hereafter  be  kept 
in  two  separate  sets  of  books,  one  set  to  be  designated  and  used 
for  judgment  debtors  that  are  individuals,  liicluding  all  individoil 
members  of  a  copartnership  or  of  a  firm  doing  business  under  a 
firm  name  or  style  as  stated  in  the  title  of  the  action,  and  the 
other  set  to  be  designated  and  used  for  judgment  debtors  that  are 
corporations,  a  joint  stock  company,  a  copartnership  or  t  firm 
name  or  style  under  which  a  person  or  persons  are  doingr  baainess; 
und  each  set  of  such  judgment  dockets  musi  have  a  separate 
volume  or  volumes  for  each  letter  of  the  alphabet,  and  each  jadr 
ment  docket  book  shall  have  its  letter,  and  the  year  or  yean  of 
its  entries  plainly  marked  on  its  back  and  cover  and  on  cverr 
page.  A  judgment  docket  for  judgment  debtors  that  are  indiTiduah 
shall  contain  the  names  of  those  judgment  debtors  whose  hit 
name  begins  with  the  letter  marked  on  the  back  of  the'  Tolnme. 
Each  volume  shall  also  have  a  marginal  page  index  showing  eack 
letter  of  the  alphabet  in  order.  And  a  page  of  such  judgmeat 
docket  for  judgment  debtors  that  are  individuals  shall  contain  the 
names  of  those  judgment  debtors  whose  first  name  begins  with 
the  letter  or  whose  first  initial  is  the  letter  marked  on  the  mar 
ginal  index  for  that  page;  except  that  there  shall  be  at  the  back 
of  each  of  such  volumes  blank  pages  not  indexed  which  shtD 
contain  the  names  of  those  judgment  debtors  whose  first  names 
or  initials  are  stated  in  the  title  of  the  action  to  be  unknovi 
or  fictitious.  And  a  judgment  docket  for  those  judgment  debtors 
that  are  corporations,  a  joint  stock  company,  a  copartnership  or 
a  firm  name  or  style  under  which  a  person  or  persons  are  doinf 
business  shall  contain  the  names  of  those  judgment  debton 
the  first  letter  or  initial  of  whose  name  as  it  appears, 
following  the  prefixed  articles  "  A,"  "  An,"  or  *•  The," 
is  the  letter  marked  on  the  page  and  on  the  back  of 
the  book.  And  there  must  be  prepared  and  kept  two  separate 
sets  of  volumes  for  judgment  dockets,  designated,  lettered. 
indexed  and  marked  as  hereinbefore  provided  in  which  there  shal 
be  entered  in  the  same  manner  as  hereinbefore  directed  to  be 
entered,  in  their  regular  order  and  according  to  their  priority  and 
as  soon  as  it  may  be  practicable  to  have  it  done,  the  names  of 
judgment  debtors  against  whom  judgments  have  been  docketed 
within  ten  years  of  the  time  of  the  making  of  the  entry  in  sadi 
volumes.  And  the  county  clerk  of  New  York  county  shall  prepare 
and  keep  a  card  index,  supplemental  to  the  judgment  docket  bCN>b 
hereinbefore  provided  for,  wherein  he  shall  enter  and  arrange  in 
alphabetical  order  the  names  of  all  judgment  debtors  hereinbefora 
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directed  to  be  docketed.     And  with  every  entry  of  a  judgment 

in  an  action  began  on  or  after  September  first,  nineteen  hundred 

and  eleven,  there  shall  be  entered  as  a  part  of  such  entry  the 

number  of  the  action  and  the  year  in  which  it  was  begun. 

Am'd  bjr  U  1695,  cb.  946;  U  1911,  cfa.  290;  U  1912,  ch.  344,  la  effect  Apr. 
15,    1012. 

S  1245a.   [Added,   1911 1  am'd,  1912,  1915.]    Current   docket 


The  county  clerk  of  New  York  county  and  the  county  clerk  of 
Bronx  county  must  keep  books  to  be  known  as  current  docket 
books.  Each  half  page  of  space  in  each  book  shall  be  consecu- 
tively numbered  in  a  series  of  consecutive  numbers  for  each  year 
and  shall  be  devoted  to  one  action.  On  a  half  page  so  numbered 
the  clerk  shall  enter  the  title  of  the  action  having  the  same  con- 
secutive number  for  that  year,  with  the  names  of  the  plaintiffs 
and  defendants  and  attorneys  in  full,  and  in  chronological  order 
a  brief  description  of  each  paper  as  it  is  filed,  together  with  the, 
date  of  filing  thereof,  also  the  verdict,  report  or  decision,  if  any, 
rendered  in  the  action  as  of  the  date  of  the  rendering  thereof, 
also  all"  orders  and  judgments  in  the  action.  AH  interlocutory 
and  provisional  proceedings,  and  proceedings  supplementary  to 
execution,  shall  be  entered  on  the  same  half  page  of  the  docket 
as  the  action  out  of  which  they  arise,  except  in  actions  where 
the  entries  are  so  voluminous  as  to  require  one  or  more  addi- 
tional half  pages  of  space;  in  which  case  the  entries  shall  be  con- 
tinued under  the  same  number  upon  other  pages  of  that  or  a 
subsequent  docket  book,  reference  thereto  being  entered  at  the 
end  of  the  first  and  all  additional  half  pages,  and  fhe  clerk  upon 
entering  the  description  of  a  paper  filed  in  an  action  shall  enter 
npon  its  front  page  and  opposite  the  title  caption  the  number  of 
the  action  and  the  filing  date  and  number  of  entry  of  the  paper. 
There  shall  be  kept  an  alphabetical  index  of  all  the  actions 
entered  in  such  current  docket  books  during  any  year,  •which 
index  shall  consist  of  two  sets  of  separate  volumes,  one  set  to 
be  designated  and  used  for  indexing  actions  wherein  the  plaintiff 
or  plaintiffs  are  individuals,  including  all  individual  members  of 
a  copartnership  or  of  a  firm  doing  business  under  a  firm  name  or 
style  as  stated  in  the  title  of  the  action,  and  the  other  set  to  be 
designated  and  used  for  indexing  actions  wherein  the  plaintiff  or 
plaintiffs  are  corporations,  a  joint  stock  company,  a  copartnership 
or  a  firm  name  or  style  under  which  a  person  or  persons  are 
doing  business:  Each  of  such  sets  of  index  books  shall  have  a 
separate  volume  or  volumes  for  each  letter  of  the  alphabet,  and 
the  volumes  designated  and  used  for  indexing  actions  wherein  the 
plaintiff  or  plaintiffs  are  individuals  shall  have  a  marginal  page 
index  showing  each  letter  of  the  alphabet  in  order,  and  shall 
have  the  designation  of  its  set  of  books,  its  letter  and  the  year 
or  years  of  its  entries  plainly  marked  on  its  back  and  cover  and 
on  every  page.     And  all  such  actions  shall  be  indexed  in  s?uch 
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index  volumes  accordinur  to  all  the  plaintiffs  of  earh  title,  in  the 
same  manner  as  it  is  provided  in  section  twelve  hundred  and 
forty-five  that  judgment  debtors  shall  be  docketed  in  the  judg- 
ment docket  books,  and  in  every  case  the  serial  number  of  the 
action  shall  be  entered  opposite  the  name  indexed.  Within  three 
days  after  a  summons,  writ  or  other  original  process  is  servpd 
in  an  action  in  the  supreme  court,  New  York  county,  or  in  an 
action  in  the  supreme  court,  Bronx  county,  or  in  an  action  in 
the  county  court,  Bronx  county,  the  attorney  or  party  causing 
the  same  to  be  served  shall  file  said  process  with  proof  of  service 
in  the  office  of  the  clerk  who  has  custody  of  the  records  of  the 
court  in  which  the  action  is  brought.  The  said  clerk  shall,  upon 
receipt  thereof,  stamp  the  same  upon  its  front  page  with  a  cer- 
tain number  to  be  one  of  the  series  for  that  year,  and  enter  in 
the  current  docket  book,  on  the  half  page  bearing  the  same  num- 
ber, the  names  of  the  parties  as  they  appear  on  said  process, 
and  the  name  and  address  of  the  attorney  who  issued  the  same. 
And  the  attorney  or  party  causing  such  summons,  writ  or 
original  process  to  be  served  shall,  upon  demand,  give  to  the 
party  so  served,  or  to  the  attorney  of  such  party,  the  number 
so  stamped  by  the  clerk,  stamped  or  indorsed  upon  a  paper  with 
the  title  of  the  action,  and  the  name  and  address  of  the  attorney 
or  party  who  made  or  caused  the  service  to  be  made.  All  papers 
in  the  action  shall  bear  the  same  number  and  year  as'  the  sum- 
mons, writ  or  other  original  process,  which  number  shall  con- 
stitute a  part  of  the  title  of  such  action.  All  original  papers  in 
the  action,  with  proof  or  admission  of  their  service,  not  later 
tiian  the  day  after  their  service,  shall  be  filed  with  or  mailed 
to  the  clerk  who  stamped  the  number  on  the  summons,  writ  or 
other  original  process.  All  papers  to  be  hereafter  filed  with  the 
clerk  of  New  York  county,  or  with  the  clerk  of  Bronx  coonty 
must  be  flat  and  filed  flat.  The  word  **  action  **  as  used  in  this 
section  shall  mean  *'  action  or  special  proceeding."  Whenever  a 
paper  pertaining  to  any  action  begun  nrior  to  the  passage  of  this 
act  is  filed  in  the  oOice  of  the  clerk  who  has  custody  of  the 
records  of  the  court  in  which  the  action  is  pending  the  clerk  shall 
ui)on  receipt  of  such  paper  stamp  the  same  upon  the  front  page 
with  a  certain  numlwr,  to  be  one  of  a  series  of  consecutive  num- 
bers for  the  year  in  which  suid  action  was  brought,  and  shall 
enter  in  a  current  docket  book  prepared  for  that  year  the  names 
of  the  parties  to  the  action  and  the  name  and  address  of  the 
attorney  who  filed  the  paper,  in  the  same  manner  as  if  such 
paper  were  the  original  summons,  writ  or  other  process  in  such 
action;  and  the  clerk  shall  as  soon  as  practicable  thereafter  stamp 
or  indorse  that  number  upon  every  paper  in  that  action  there- 
tofore filed  in  hi.s  office  and  shall  enter  such  papers,  as  they  are 
so  numbered,  in  such  docket  book  in  the  same  manner  as  if  such 
docketing  had  been  begun  with  the  first  paper  in  such  action. 
And  all  such  entries  in  such  docket  books  of  actions  begun  prior 
to  the  passage  of  this  act  shall  be  indexed  in  separate  volumes 
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for  each  letter  of  the  alphabet,  and  for  corporations,  a  joint  Block 
company,  a  copartnership  or  a  person  or  persouH  doing  buBiness 
under  a  firm  name  or  style,  as  hereinbefore  provided,  in  the  same 
manner  as  actions  begun  after  the  paKsage  of  this  act  are  herein- 
before directed  to  be  indexed.  Whenever  an  action  is  transferred 
to  another  court,  or  the  irface  of  trial  changed,  the  clerk  to 
whom  the  papers  in  each  action  are  delivered  shall  enter  in  the 
current  docket  book  in  which  he  makes  entries  copies  of  all  en- 
tries theretofore  made  in  said  action,  and  shall  continue  to  make 
subsequent  entries  therein  in  the  same  manner  as  if  the  process 
had  originally  been  filed  with  him.  All*  papers  numbered  and 
docketed  a*  herein  directed  shall  be  filed  together;  and  on  the 
entry  of  final  judgment  in  any  action  all  the  papers  in  that 
action  shall  be  armofscd  in  the  order  of  the  dates  on  which  they 
were  filed  and  sbaH  be  fastened  or  bound  together  fiat  with  the 
judgment-roll  and  so  filed.  The  county  clerk  of  New  York 
county  shall  appoint,  subject  to  the  rules  of  the  state  civil  service 
commission,  such  subordinates  as  may  be  necessary  for  the  work 
required  to  be  done  in  hi»  office  under  Uie  prt>visiouH  of  this  act, 
and  shall  designate  the  poftitious  and  fix  the  compensation  of, 
smeh  subordinates,  aubiect  to  the  approval  of  the  board  of  euti- 
mate  and  apportionment  of  the  city  of  New  York;  and  the  comp- 
troller of  the  city  of  New  York  shall  issue  and  sell  certificates 
of  •indebtedness  to  an  amount  sufficient  to  provide  for  the  pay- 
ment of  the  salaries  of  such  subordinates  during  the  year  nine- 
teen hundred  and  twelve,  whicdi  shall  be  a  charge  against  the 
county  of  New  York,  and  an  amount  sufliicieut  to  pay  and  dis- 
charge the  certificates  so  issued  shall  be  included  in  the  budget 
made  by  said  board  of  estimate  and  apportionment  for  the  year 
nineteen  hundred  and  thirteen. 

Added  hw  I*   IMl.  ck.  £00;  ««|'d  by  L.   1012,  ch.  344;   I^   1015,   cb.   507, 
la  effect  May   10,  1015. 

$  1314^  Td.f  to  Aoelcet  Jvdvmentn. 

Ekich  clerk,  specified  In  the  last  section,  must,  when  ho  files  a 
judgment-roll,  upon  a  judgment,  rendered  in  a  court  of  which  he 
is  clerk,  docket  the  judgment,  by  entering,  in  the  i)r(>per  dt)cket- 
book,  tlie  fallowing  psnt^illarl,  Under  the  initial  letter  of  the 
surname  of  the  Judgment  debtor,  hi  its  alphabeticnl  order: 

1.  The  name,  at  length,  of  the  judgment  debtor;  and  also  his 
residence,  title,  and  trade  or  profession,  if  any  of  them  are  stated 
in  the  judgment. 

2.  The  name  of  the  party,  in  whose  favor  the  jud^'meut  was 

rendered. 

3.  The  sum,  recovered  or  directed  to  bo  paid,  in  fij?nros. 

4.  The  dav,  hour,  and  minute,  when  the  judgmeut-ioll  was 
filed. 

5.  The  day.  hour,  and  minute,  when  the  judgment  was  dock- 
eted in  hia  office. 
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6.  The  court  iu  wiiicli  the  Judgment  was  rendered,  and.  If  it 
was  rendered  iu  the  tiupix^me  court,  the  couuty  where  the  judg- 
ment-roll itt  tiled. 

i.  The  uame  of  the  attorney  for  the  party  recovering  the 
judgment. 

Ir  there  are  two  or  more  judgment  debtors,  those  entries  msat 
be  repeated,  under  the  initial  letter  of  the  surname  of  each. 
2  R.  S.  301,  S  13  (2  Edffi.  87S).  remodcUed  and  am*d. 

I  1247.  Flllnfl:  transcripts,  and  docketlniT  ladffmenta 
tliereou. 

A  clerk,  with  whom  a  judgment-roll  is  filed,  upon  a  judgment 
docketed  as  prescribed  in  the  last  section,  must  furnish,  to  any 
person  applying  therefor,  and  paying  the  fees  allowed  by  law,  one 
or  more  transcripts  of  the  docket  of  the  judgment,  attested  by 
his  signature.  A  county  clerk  to  whom  such  a  traoBcript  is  pre- 
sented, must,  upon  payment  of  his  fees  therefor,  immediately  file 
lt»  and  docket  the  judgment,  as  prescribed  in  the  last  section,  in 
the  appropriate  docket-book,  kept  in  his  office. 

li.  1840.  cb.  486,  fi  26  (4  £Um.  602),  am'd. 

1  1248.  Penalty  for  clerk's  neffleet. 

A  clerk  who  omits,  as  soon  as  practicable,  to  docket  a  judgment 
required  to  be  docketed,  or  to  furnish  a  transcript  of  a  judgment, 
so  docketed  in  his  office,  as  prescribed  in  the  last  two  aections, 
forfeits,  to  the  person  aggrieved,  two  hundred  and  fifty  dollaca,  in 
addition  to  the  damages  sustained  by  reason  of  the  omission. 

2  B.   S.  862,   I  20  (2  Bdm.  874). 

I  1249.  Dockets   to  be   pnbilc. 

A  docket-book,  kept  by  a  clerk,  must  be  kept  oi>en,  during  the 
business  hours  fixed  by  law,  for  search  and  examination  by  any 
person. 

Id.,  I  10. 

I  ISBO.  Jndvment  not  to  be  a  lien  nnttl  dookotod. 

A  Judgment,  required  to  be  docketed,  as  prescribed  in  this  ar- 
ticle, neither  affects  real  property  or  chattels  reaJ«  nor  is  entitled 
tn  f<  nr'  foreuce,  until  the  juogment-roll  is  filed,  and  the  judgment 
(tocketed. 

IU..  S  12.  am'd. 

{  1251.  [Am'd,  1902,  IINN!.]  Honl  property  bonnd  for  ten 
y«ars  by  n.  Jadyment  tbns  docketed |  Judflrments  aflralnst 
persons  sned  by   a   fletltlons    naiue. 

Except  us  otherwise  specially  prescribed  by  law,  and  except 
also  as  iu  thi«  section  below  provided,  a  judgment,  hereafter 
rendered,  which  is  docketed  in  a  county  clerk  s  office,  as  pre- 
scribed in  this  article,  binds,  and  is  a  charge  upon,  for  ten  years 
after  filing  the  judgment  roll,  and  no  longer,  the  real  property 
and  chattels  real,  in  that  county,  which  the  judgment  debtor  has 
at  the  time  of  so  docketing  it,  or  which  he  acquires  at  any  time 
afterwards,  and  within  the  ten  years.  Provided  however  that 
no  judgment  shall  be.  a  charge  upon  or  bind  the  real  property 
of  any  person  unless  and  until  he  l)e  designated  by  his  name  In 
a  docket  of  such  judgment  in  the  office  of  the  clerk  in  the  county 
where  such  property  is.  T'pon  such  notice  to  a  judgment  debtor 
as  the  court  may  direct  the  supreme  court  may  order  that  any 
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jodgment  heretofore  or  hereafter  rendered  therein  agamst  such 
debtor  be  amended  so  as  to  designate  such  debtor  by  his  name 
and  that  the  clerk  of  the  county  in  which  the  judgment  roll  is 
filed  redocfcet  such  judgment  as  so  amended;  and  from  the  time 
of  such  redocket  during  the  remainder  of  ten  years  from  the  fil- 
ing of  the  judgment  roll,  such  judgment  shall  bind  and  be  a 
charge  upon  the  real  property  and  chattels  real  in  that  county 
which  such  judgment  debtor  may  have  at  the  time  of  such  re- 
docket  or  may  thereafter  within  said  ten  years  acquire,  and  a 
transcript  of  such  new  docket  may  be  tiled  and  docketed  in  the 
office  of  the  clerk  of  any  other  county  in  the  state  in  like  manner 
and  with  like  effect  as  a  transcript  of  an  original  docket  may  be 
filed.  Upon  such  notice  to  a  Judgment  debtor  as  the  court  may 
direct  any  comt  other  than  the  supreme  court  may  order  that, 
any  judgment  heretofore  or  hereafter  rendered  therein  against 
nich  debtor  and  any  docket  thereof  in  such  court  be  amended  so 
as  to  designate  such  debtor  by  his  name,  and  at  any  time  after 
anch  ankendment  shall  have  been  made  a  transcript  of  the  docket 
of  aach  judgment  as  so  amended  may  be  filed  and  docketed  in 
the  office  of  the  clerk  of  any  county  in  this  state  in  like  manner 
and  with  like  effect  as  a  transcript  of  an  original  docket  may 
be  filed. 

This  and  next  flection  are  flubstltntes  for  2  R.  S.  866,  19  3  and  4;  L.  1840, 
cb.  388.  9  25;  and  Co.  Proe.,  part  of  {  2S2;  L.  1902.  cb.  318;  L.  1906.  ch.  432. 
In  effect  May  Ifi,   1905. 

i  12S2.  Real  property  may  be  levied  upon  after  ten 
years. 

When  ten  years  after  filing  the  judgment-roll  have  expired,  real 
property  or  a  chattel  real,  which  the  judgment  debtor,  or  real 
property  which  a  person,  deriving  his  right  or  title  thereto,  as  the 
heir  or  devisee  of  the  judgment  debtor,  then  has,  in  any  county, 
may  be  levied  upon,  by  virtue  of  an  execution  against  property, 
issued  to  the  sheriff  of  that  county,  upon  a  judgment  hereafter 
rendered*  by  filing,  with  the  clerk  of  that  county,  a  notice,  sub- 
scribed by  the  sheriff,  describing  the  judgment,  the  execution,  and 
the  property  levied  upon;  and,  if  the  interest  levied  upon  is  that 
of  an  heir  or  devisee,  specifying  that  fact,  and  the  name  of  the 
heir  or  devisee.  The  notice  must  be  recorded  and  indexed  by  the 
derk,  as  a  notice  of  the  pendency  of  an  action.  For  that  purpose, 
the  judgment  debtor,  or  his  heir,  or  devisee,  named  in  the  notice, 
is  regarded  as  a  party  to  an  action.  The  judgment  binds,  and  be- 
comes a  charge  upon,  the  right  and  title  thus  levied  upon,  of  the 
judgmeot  debtor,  or  of  his  heir  or  devisee,  as  the  case  may  be. 
only  from  the  time  of  recording  and  indexing  the  notice,  and  until 
the  execution  is  set  aside,  or  returned. 

I  1283.  I<and  held,  under  contract  not  bound  by  Jndv- 
ment. 

The  interest  of  a  person,  holding  a  contract  for  the  purchase 
of  real  property,  is  not  bound  by  the  docketing  of  a  judgment; 
and  cannot  be  levied  upon  or  sold,  by  virtue  of  an  execution,  is- 
sued upon  a  judgment. 

1  S.  8.  744.  flrat  paragraph  of  |  4  a  Mm.  696).    See  SH  648.  13T0.  1874. 

I  1964.  Preference  of  mortffav^*  ^ov  pnrchnae-money. 

Where  real  property  is  sold  and  conveyed,  and,  at  the  same 
time,  a  mortgage  thereupon  is  given  by  the  purchaser,  to  secure 
th«  payment  of  the  whole  or  a  part  of  the  purchase-moncv,  the 

28ft 


II  125IMS8  LIEN  OB'  JUDGMENT.  «.  ir,  1. 1,  &.  3 

Hen  of  the  mortgage,  upon  that  real  property,  is  superior  to  th« 
lien  of  a  previous  judgment  against  the  purchaser. 

1  B.  S.  740,  9  5  (1  Edm.  700),  am'd. 


I  1S68.  Certain  tlm*  not-  to  be  InclnAod  in  tke  ton  #^eAi 
The  time,  daring  which  a  judgment  creditor  \»  stayed,  by  an 
injunction  or  other  order,  or  by  the  operation  of  an  appeal,  or  by 
express  provision  of  law,  from  enforcing  a  judgment,  is  not  a 
part  of  tne  ten  years,  to  which  the  lien  of  a  judgment  Is  limited 
by  this  article.  But  this  section  does  not  extend  the  time  of  the 
lien,  as  against  a  purchaser,  creditor,  or  mortgagee  In  good  faith. 

Co.  Proc,  second  sentence  of  {  282,  am*d. 


I  1266.    Court   mny   order   lion    of  Jadcnient   to   fce 
ponded  npon  appeal. 

Where  an  appeal  from  a  judgment  has  been  perfected,  and  aa 
undertaking  has  been  given,  sufficient  to  entitle  the  appellant  to 
a  stay  of  the  execution  of  the  judgment,  without  an  order  tat 
that  purpose,  the  court,  in  which  the  judgmeat  was  recoTcred, 
may,  in  its  discretion  and  upon  such  terms  as  jnstiee  reqaicea, 
make  an  order,  upon  notice  to  the  attoraay  for  the  reapondonl; 
and  to  the  sureties  in  the  undertaking,  exempting  from  the  lien  of 
the  judgment,  as  against  judgment  creditors,  and  purchasers  and 
mortgagees  in  good  faith,  the  real  property  or  chattels  real,  upon 
which  the  judgment  is  a  lien,  or  a  portion  thereof,  specifically 
described  in  the  order.  If  all  the  property,  subject  to  the  lien, 
is  so  exempted,  the  order  must  direct  the  clerk,  in  Whose  office 
the  judgment-roll  is  filed,  to  make  an  entry,  on  the  docket  of  the 
judgment,  in  each  place  where  it  appears  in  the  docket-book,  sub- 
stantinlly  as  follows:  "Lion  suspended  upon  appeal.  See  order 
entered  ";  adding  the  proper  date.  Tf  a  portion  only  is  exempted, 
the  order  must  direct  the  clerk  to  make,  in  like  manner,  an  entry, 
substantially  as  follows:  "  Lien  partially  suspended  npon  appeal. 
See  order  entered";  adding  the  proper  date.  The  clerk  mast, 
when  he  files  the  motion  papers,  and  enters  the  order,  make  the 
entry  or  entries  in  the  docket-book,  as  required  by  the  order. 

Sobfttitute  for  Co.  Proc,  part  of  (  282. 

I  12ST.    From  what  time  order  saapeads'  tko  lion. 

Where  an  order  is  made,  as  prescribed  In  the  last  section,  by  tlie 
supreme  court  or  by  a  county  court,  it  operates  as  a  suspenMon  of 
the  lien  upon  property  situated  in  the  county,  where  tb^  jodff- 
meut-roll  is  filed,  from  the  time  when  the  order  is  entered,  and 
the  proper  entry  made  in  the  docket-book.  If  the  property  «x- 
empted  is  situated  in  another  county,  or  If  the  order  was  made 
by  a  court,  other  than  the  supreme  court-  or  a  county  eowit;  tlie 
order  operates  as  a  suspension,  from  the  time,  when  the  proper 
entry  is  made  in  the  docket-book,  kept  by  the  clefk  of  that  county, 
as  prescribed  in  the  next  section. 

Id.     • 

I  1258.    How  Hen  snspendod  In  any  o«her  oovntr* 

The  clerk,  with  whom  the  order  is  entered,  must,  upon  pay- 
ment of  his  fees  therefor,  furrnsh  to  the  party  wlio  ol»taiiied  the 
order,  «o«  or  more  tcazuicri^ta*  attested  by  hU  84gDal^re,  of  the 
docket  of  the  judgment,  mcluding  the  entrv  made  itpop  the 
docket.  A  county  clerk.  In  whoRe  office  the  lodgment  fs  docketed, 
must,  upon  payment  of  his  fees  therefor,  Immedliitcty  file  such 
a  transcript;  and  make  an  entry  upon  the  docket  of  the  Ifndgtaetity 
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in  eacQ  place  where  it  appears  in  his  docket-booki  substantiaHy 
u  follows:  "  Lien  guspended  *\  or,  "*  Lieu  partially  suspended  * , 
according  to  the  entr^  upon  the  original  docket,  and.  also,  "  See 
tranacript  filed  " ;  adding  the  proper  date. 

I K8II.    WkeiB  amd  ^o^w  Hen  restored. 

At  anj  time  after  a  judgment,  which  has  ceased  to  be  a  lien. 
as  prescribed  in  the  last  three  sections,  is  affirmed,  or  the  appeal 
therefrom  is  dismissed,  the  lien  thereof  may  be  restored,  ati 
follows: 

1.  The  clerks  in  whose  ofSce  the  judgment  of  affirmance,  or 
the  order  dlBmissing  the  appeal,  is  entered,  must,  upon  the 
request  of  the  judgment  creditor,  docket  the  judgment  anew, 
as  it  waB  originally  docketed,  but  in  the  order  of  priority  of  tho 
new  docket;  and  he  must  write,  upon  the  new  docket,  the  words, 
"lien  restored  by  redocket";  adding  the  date  of  redocketing. 

2.  A  tranacrfpt  of  the  new  docker  must  be  furnished  to  n 
county  clerk,  in  whose  office  an  entry  of  the  suspension  of  the 
Ilea  ha«  been  made,  as  presv^ribed  in  the  last  two  sections;  and 
tbefenpon  the  Judgment  must  be  dor^ketod  by  him  anew,  in  the 
ordef  of  th«  priority  of  the  new  docket.  The  clerk  who  so  re- 
dockets  the  Judgment,  must  'make  an  entry  upon  the  new  docket, 
rabttantiftlly  as  follows t  "  lien  restored  by  redocket.  See  tran- 
tciipt  Aled  ";  adding  the  date  of  redocketing  in  his  county. 

Tke  M«n  of  the  judgment  is  thereupon  •  rr>8tored,  for  tho  nne.K- 
irired  period  thereof,  as  if  the  order  had  not  been  made;  but  with 
like  ellect  only,  as  against  Judgment  creditors,  purchasers,  and 
mortgagees  in  good  faith,  as  If  tho  judgment  had  then  been 
first  docketed. 

i   186e.   (Aaa'd,   1«M»,   lOlli  l»18.f     B^olcet   off  Jttd 
kow  o»Meellcd« 

The  docket  of  a  Judgment  must  be  cnncolled  and  discharged 
br  the  derk  in  whose  office  the  judgment-roil  is  filed,  or  by  the 
clerk  of  any  county  where  a  transcript  of  said  judgment  shall 
bare  been  docketed,  lipon  filing  with  him  a  satisfaction-piece, 
describing  the  judgment,  and  executed  as  follows: 

1.  Except  as  otherwise  prescribed  in  the  next  mibdiviHion,  tho 
satisfaction-piece  mast  be  executed  by  the  party  in  whose  favor 
the  Judgment  was  rendered^  or  his  executor  or  ndniinistnitor;  or« 
if  it  is  made  within  two  j-ears  after  the  entry  of  judgment,  or 
after  the  entry  of  final  Judgment  or  order  of  affirmance^  by  the 
attorney  of  record  of  the  party.  But  where  the  authority  of 
the  attorney  has  been  revoked,  a  satiHf action  by  falm  is  not  con- 
cinsiye,  against  the  person  entitled  to  enforce  the  judgment,  in 
respect  to  a  person^  who  had  actual  nnticr  of  the  revocation, 
1>efore  a  payment  on  the  judgment  was  made,  or  a  purchase  of 
property  bound  thereby  was  effected. 

2.  If  an  assignment  of  the  judgment>  executed  by  the  party 
in  whose  faror  it  was  rendered^  or  his  executor  or  administrator 
has  been  filed  in  the  clerk's  office  the  satisfaction-piece  must  be 
executed  by  the  person,  who  appears,  from  the  assignment,  or 
from  tbo  last  of  the  subsequent  assignments,  if  any,  so  filed, 
showing  a  continuous  chain  of  title,  to  be  the  owner  of  the  judg- 
ment: or  by  hfs  executor  or  administrator. 

3.  If  the  satisfaction-piece  is  execqted  by  an  attorney  in  fact, 
in  behalf  of  a  person  authorized  to  exernte  it,  other  than  the 
attorney  of  record,  an  instrument,  rontainintr  a  power  to  ac- 
knowledge the  satisfaction,   must  be  filed  with  the  isatisfaction- 
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piece,  unless  it  has  been  recorded,  iu  the  proper  book  for  record- 
ing deeds,  in  that  or  another  county;  in  which  case,  the  satis- 
faction-piece must  refer  to  the  record,  and  the  clerk  may,  for 
his  own  indemnity,  require  evidence  of  a  record  remaining  ia 
another  office. 

The  execution  of  each  satisfaction-piece  or  power  of  attorney 
must  be  acknowledgecj,  before  the  clerk,  or  his  deputy,  and  cer- 
tified by  him  thereupon;  oc  it  must  be  acknowledged  or  proved, 
and  certified,  in  like  manner  as  a  deed  to  be  recorded  iu  the 
county  where  it  is  filed. 

4.  In  the  absence  of  a  satisfaction  piece  under  any  of  the  fore- 
going provisions  of  this  section  the  docket  of  a  judgment  must  be 
canceled,  satisfied  and  discharged  by  the  clerk  in  whose  office 
the  judgment-roll  is  filed  at  any  time  if  the  judgment  debtor,  or 
his  legal  representatives,  or  any  other  person  shall  deposit  with 
such  clerk  a  sum  of  money  equal  to  the  amount  of  the  judgment, 
or  if  the  docket  shows  a  partial  satisfaction  thereof,  the  unpaid 
residue  thereof,  with  interest  to  the  time  of  such  deposit  and  in 
addition  thereto  a  sum  equal  to  one  per  centum  of  said  judgment 
or  unpaid  residue.  There  shall  be  delivered  to  such  clerk  with 
such  a  deposit  a  certificate  of  the  sheriff  of  the  same  county  dated 
on  the  day  of  such  deposit  that  no  execution  upon  the  judgment 
is  in  his  hands.  Upon  any  such  payment  and  delivery  of  sach 
certificate  the  clerk  shall  enter  upon  the  judgment  docket  the 
words  **  satisfied  and  discharged  by  deposit."  All  the  provisions 
of  section  twelve  hundred  and  sixty-seven  of  this  act,  so  far  as 
they  affect,  shall  be  applicable  to  this  subdivision  of  this  section, 
except  that  the  clerk  of  a  county  with  whom  a  judgment  has 
been  docketed,  but  with  in/hom  the  judgment-roll  has  not  been 
filed,  before  filing  the  transcript  and  canceling  and  discharging 
the  docket  of  a  judgment  satisfied  of  record  pursuant  to  this 
subdivision  of  this  section,  shall  also  require  to  be  delivered  to 
him  in  addition  to  the  certificate  provided  for  in  section  twelve 
hundred  and  sixty-seven  of  this  act,  a  certificate  of  the  sheriff  of 
the  same  county  showing  that  no  execution  is  in  his  hands  or 
that  an  execution  is  in  his  hands  and  that  he  has  received  pay- 
ment of  all  fees  to  which  he  would  by  law  be  entitled  if  he  had 
collected  by  virtue  of  an  execution  the  amount  of  said  judgment 
or  unpaid  residue  thereof  with  interest.  It  shall  be  the  duty 
of  such  sheriff  to  accept  such  fees  without  payment  to  him  of  the 
amount  of  the  judgment  or  any  part  thereof,  upon  there  being 
delivered  to  him  a  certificate  of  the  clerk  with  whom  the  judg- 
ment-roll is  filed,  showing  that  the  judgment  has  been  satisfied  of 
record;  and  it  shall  be  the  duty  of  any  sheriff  to  give  any  aua 
all  certificates  required  under  this  subdivision  of  this  section, 
upon  compliance  with  the  provisions  hereof  and  he  shall  be 
entitled  to  receive  fifty  cents  for  each  certificate.  All  deposits  of 
money  hereunder  shall  be  considered  as  paid  into  court  and  shall 
be  subject  to  the  provisions  of  the  code  of  civil  procedure  relative 
to  the  payment  of  money  into  court,  and  the  surrender  of  such 
money  by  an  order  of  the  court.  The  additional  one  per  centum 
to  be  deposited  as  aforesaid  shall  be  in  payment  of  all  fees  of  the 
financial  officer  of  the  city  or  county  with  whom  any  money  is  de- 
posited hereunder.  But  no  provision  of  this  subdivision  shall 
affect  the  right  of  the  judgment  creditor  to  appeal  from  the  jadg- 
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ment,  or  make  any  motion  with  respect   thereto,  nor  shall  any 
proceedings  on  appeal  be  affected  by  thi»  subdivision. 

2   R.   &    362,    II   22,    28   and   24    (2  Bdm.    370),    and   L.    1884.    cb.    202. 

II  1.  2  and  3   (4  Edm.   622).     Am'd  by   "      "     "     

L.  1913.  cb.  30.    In  effect  Sept  1,  1913. 


2  and  3   (4  Edm.   622).     Aoi'il  by  U   1899,   cb.  95;  U  1911.  cb.  590; 


i  1261.  Satlafaetloii-plece    to    be    vlven    on    paT-ment    of 
iadsa^eBt. 


The  person,  entitled  to  enforce  a  judgment,  must  execute,  and 
acknowledge  before  the  proper  officer,  a  Hatisfactioii-piece  thereof, 
at  ihe  request  of  the  judgment  debtor,  or  of  a  person  interesreo 
in  the  property  bound  by  the  judgment,  upon  presentation  c.f  a 
satisfaction-piece,  and  payment  of  tlie  sum  due  upon  the  judg- 
ment, and  the  fees  allowed  by  law  for  taking  the  ackuowiedg- 
meut  of  a  deed. 

Id-.    I    2.'»    (2    Edm.    375),    am'd. 

I  ia<l2.  [Ani'il,  1896.1  A»«lflrnor  naaiit  acknowledge  an- 
■isament. 

A  person  who  has  heretofore  executed,  or  hereafter  executes. 
a  written  assignment  of  a  judgment,  owned  by  him,  without 
acknowledging  the  execution  then»of,  before  an  officer  authorized 
to  take  the  acknowledgment  of  a  deed,  must  ho  acknowledge  it, 
at  the  request  uf  his  assignee,  or  of  a  subsequent  OHsignee  thereof, 
or  of  the  judgment  debtor,  upon  presentation  of  the  assignment, 
asd  payment  of  the  officer's  fees. 

L.    1895.    rh.    916. 

I   1203.  Aaalflrnee  who  Is  a  receiver,  etc.,  mar  Ale  notice. 

A  resident  of  the  State,  or  a  person  haying  an  office  within  the 
State,  for  the  regular  transaction  of  business,  in  person,  who 
becomes  the  owner  of  a  judgment,  by  virtue  of  a  general  assign- 
ment for  the  benefit  of  creditors,  or  of  an  appointment  a?*  a 
rweiver,  or  trustee  or  assignee  of  an  insolvent  debtor  or  bank- 
rupt, may  file  with  the  clerk.  In  whose  office  the  judgment-roll  is 
filed,  a  notice  of  the  assignment,  or  of  his  appointment,  and  of 
his  ownership  of  the  judgment.  The  notice  must  be  subscribed 
by  him,  adding  to  his  signature  his  place  of  residence,  and  also, 
if  he  resides  without  the  State,  his  office  address.  A  notice  so 
filed  has  the  same  force  and  effect,  for  the  purposes  of  this 
article,  as  if  it  was  an  assignment  of  the  judgment. 

1  1204.  Entry  In  docket,  npon  return  of  execution  sat- 
iBfled. 

Where  an  execution  is  returned,  wholly  or  partly  satisfied,  the 
clerk  must  make  an  entry  of  the  satisfaction,  or  partial  satisfac- 
tion, in  the  docket  of  the  judgment,  upon  which  it  was  issued. 
Thereupon  the  judgment  is  deemed  satisfied,  to  the  extent  of 
the  amount  returned  as  collected,  unless  the  return  is  vacated 
by  the  court. 

2  K.   S.  302.    I   26  (2  Bdm.  375). 

I  1265«  Id.;   -where   execution   returned   nnsatlfilled. 

Where  an  execution  is  returned  wholly  unsatisfied,  the  clerk 
must  immediately  make,  in  the  docket  of  the  judgment,  upon 
which  it  was  issued,  an  entry  of  the  fact,  stating  the  time  when 
the  execution  was  returned. 
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i  I860.  Sheriff  to  Nrive  eopy  of  Mitlafled  expctitloni  cl«rk 
to  euter  fiatlMf action. 

A  sheriff,  upon  being  paid  the  full  amount  due  upon  an  execu- 
tion in  his  hands,  must  immediately  indorse  thereupon  a  return 
of  satisfaction  thereof.  He  must  also  deliver,  to  the  person 
making  the  payment,  upon  the  latter'a  requ«Bt,  and  payment 
of  the  fees  allowed  by  law  therefor,  a  certified  copy  of  the 
execution,  and  of  the  return  of  satisfaction  thereupon;  which 
may  be  filed  with  the  cleric  of  the  same  county,  who  must  there- 
upon cancel  and  discharge  the  docket  of  the  judgment,  as  if  the 
judgment-roll  was  filed  in  his  office,  and  the  execution  was  re- 
turned to  him,  as  satisfied.  But  this  section  does  not  exonerate 
the  sheriff,  from  his  duty  to  return  the  execution,  to  the  clerk 
with  whom  the  judgment-roll  is  filed. 

L.    I860,    cb.    6.    i    1    (4   Edm.    635),    am'd.      Se«    i    1308. 

I  1867.  Docket  I  vrhem  to  be  diaoliarffed  and  cancelled. 

The  clerk  of  a  county,  with  whom  a  judgment  has  been  dock- 
eted, must  cancel  and  discharge  the  docket  thereof,  upon  the 
filing,  with  him,  of  a  certificate  of  the  clerk,  with  whom  the 
judgment-roll  is  filed,  showing  that  the  judgment  has  been  re- 
versed, vacated,  or  satisfied  of*  record;  or  the . certificate  of  the 
clerk  of  the  county,  with  whom  a  copy  of  an  execution,  and  of 
a  return  of  satisfaction  thereupon,  have  been  filed,  as  prescribed 
in  the  last  section,  showing  that  they  have  been  so  filed,  and  the 
docket  cancelled  and  discharged  accordingly. 

L.  I860,  ch.  6,  I  2,  and  U   1844,  ch.  104,  I  5  (4  Edm.  627),  consolidated. 

S  laes.  [Repealed  by  h.  1909,  ch.  17.  See  Consolidated  Laws, 
tit.  Debtor  and  Creditor  Law,  §  150.J 

I   1269.  Power   of    court*    renpectlnir  docket. 

A  court  of  record  has  the  same  power  and  jurisdiction,  con- 
cerning the  docket  of  its  judgments,  kept  by  a  county  clerk,  which 
it  has  concerning  the  docket,  kept  by  its  own  clerk.  It  may 
direct  that  such  a  docket  be  amended;  or  that  its  judgment,  there 
docketed,  be'  docketed  nunc  pro  tunc. 

L.  1844.  ch.   104.   |  7   (4  Edm.  628).  am'd. 

I   1270.  Clerk  to  file   and   note   a««1irnnient  of  Judgment. 

Upon  the  presentation,  to  the  clerk  of  a  court  of  record,  of  an 
assignment  of  a  judgment,  entered  in  his  olHce,  executed  by  a 
person  entitled  to  satisfy  the  judgment,  as  prescribed  in  section 
1260  of  this  act,  and  otherwise  executed  as  prescribed  in  that 
section,  with  respect  to  a  satisfaction-piece,  and  Upon  payment 
of  the  fees,  allowed  by  law.  for  filing  a  transcript  and  docketing 
a  judgment  thereupon,  the  clerk  must  forthwith  file  the  asnign- 
ment  in  his  olflce.  and  make,  upon  the  docket  of  the  judgment, 
an  entry  of  the  fact,  and  of  the  day  of  filing;  or,  if  he  keeps  a 
separate  book  for  the  entry  of  assignments  of  judgments,  an 
entry,  referring  to  the  page  of  the  book,  where  the  filing  of  the 
assignment  is  noted. 

I  12T1.     [Repealed,  1879.] 

S  1272.  To  what  Jndgrnientfi  and  exeentiona  tkla  tirtlele 
applies. 

This  article  applies  only  to  a  judgment.  Wholly  or  partly  fot 
a  sum  of  money,  or  directing  the  payment  of  a  sum  of  money; 
and  to  an  execution  issued  upon  such  a  judgment. 

20O 


TITLE  II. 
Judgmento  iAken  witlioui  prooMii 

lilMt  1.  CbnUmXon  of  Jotfcmeol. 

2.  SttbiBlation  ot  a  controTers7t  vpctp  facta  tdmltUO, 

ARTlCIiB   FIRST. 

ConfesHon  of  judgment. 

8W.  1273.  JodcmeiBt  nay  %a  confMuad. 

1274.  StatemeDt;    form   thereof. 

1275.  Statement  to  be  filed,  and  Judgment  entered. 

1276.  Jadgment^roO;  docketing  and  enforcing  the  Jwlgment. 

1277.  iCxacatlon.   whera  the  judgment  ia  not  all  due. 

1278.  Oonfetalon  by  one  of  «everal  joint  debtors. 

I  1S73.  [Am*d,  1R77,  1897.  IMNI.l  JadNrmeat  mar  1»« 
eoafemi^^d. 

A  judianent  by  ronfossion  may  be  entorod,  without  action, 
pi'ther  for  money  due  or  to  become  due,  or  to  secure  a  person 
ajraiDst  contingent  liability  in  behalf  of  the  defendant,  or  both, 
as  prescribed  in  this  article. 

€o.  Proe..  I  SS2:  h.  16d7,  ch.  38.  AmM  by  L.  1009.  cb.  Q.").  AIM)  parti/ 
repmlod  by  U  1909,  ch.  19.  Sec  Connolldatetl  Iawm.  tit.  DompHtlc  RoUttonn 
law.  f  51.  Bee  note  8t  of  aotea  of  Board  of  Statutory  CanaoUdatlon  at  end 
of  code. 

i  1274.  Statement!  f<ivm  thereof.     • 

A  written  gtateiqent  must  be  made,  and  signed  hy  the  defend* 
EDt,  to  the  following  effect: 

1.  It  must  state  the  sum,  for  which  judgment  may  be  entered* 
and  authorize  the  entry  of  judgment  therefor. 

2.  If  the  judgment  to  be  confessed  Is  for  money  due  or  vo 
become  due,  it  must  state  concisely  the  facts,  out  of  which  the 
debt  arose;  and  must  show,  that  the  sum  confessed  therefor  is 
justly  due,  or  to  become  due. 

3.  If  the  judgment  to  be  confessed  is  for  the  purpose  of  secur- 
ing the  plaintiff,  against  a  contingent  liability,  ft  must  state 
concisely  the  facts,  constituting  the  H&bility;  and  must  show, 
that  the  sum  confessed  therefor  does  not  exceed  the  amount 
of  the  liability. 

The  statement  must  be  verified  by  the  oath  of  the  defendant, 
to  the  effect,  that  the  matters  of  fact  therein  set  forth  are  true. 
IC,  f  aas,  am'd. 

i  1275.  [Am*d,  1895,  1915.1  Statement  to  be  flled,  and  Ivdff- 
ment  entered. 

At  any  time  within  three  years  after  the  statement  iH  verified, 
it  may  he  filed  with  the  county  clerk  of  the  county  of  which  the 
defendant  was  a  resident  at  the  time  of  making  such  statement, 
or,  where  the  sum,  for  which  judgment  is  confessed,  does  not 
exceed  two  thousand  dollars,  exclusive  of  interest  from  the  time 
of  making  the  statement,  with  the  clerk  of  the  city  court  of  the 
city  of  New  York,  provided,  however,  that  the  defendant  at  time 
of  making  such  statement  was  a  resident  of  the  city  of  New  York. 
Thereupon  the  clerk  must  enter,  in  like  manner  as  a  judgment  is 
entered  in  an  action,  a  judgment  for  the  sum  confessed,  with 

291 


I  §  1276-78  JUDGMENT  BY  CONFESSION.       c.  1 1,  t.  2,  a.  1 

costs,  which  he  must  tax,  to  the  amount  of  fifteen  dollars,  be- 
sides disbursements  taxable  in  an  action.  If  the  statement  is 
filed  with  a  county  clerk,  the  judjirment  must  be  entered  in  the 
supreme  court;  if  it  Is  filed  with  the  clerk  of  another  court. 
specified  in  this  section,  the  judgment  must  be  entered  in  the 
court  of  which  he  is  clerk.  But  a  judgment  shall  not  be  entered 
upon  such  a  statement,  after  the  defendant's  death. 

Co.  Proc.,  I  384,  first  sentence.    Am'd  by  L.  1895,  ch.  046:  L.  1915.  ch.  638. 
in  effect  Sept.  1.  1916. 


S  1276,   [Am'd,     1879.]    J«dffm*at.roll|     ^oeU^Uwm      An4 
enforclus'   the   ladvuieitt. 

The  clerk,  immediately  after  entering  the  judgment,  must 
attach  together  and  file  the  statement,  as  verified,  and  a  copy 
of  the  judgment:  which  constitute  the  judgment-roll.  The  jnog- 
mtut  may  be  docketed,  and  enforced  against  jjroperty,  in  the 
sumo  manner,  and  with  the  same  effect,  as  a  judgment  in  an 
action,  rendered  in  the  same  court;  and  each  provision  of  law, 
relating  to  a  judgment  in  an  action,  and  the  proceedings  aubae* 
Quent  thereto,  apply  to  a  judgment  thus  taken. 
Id.,  I  384,  second  and  third  sentences  am'd. 

i  1277.  Ezecvtlom  vrhere    the    iuAfgmemt   %m   not    all    d«o. 

Where  the  debt,  for  which  the  judgment  Is  rendered,  ia  not 
all  due,  execution  may  l>e  issued,  upon  the  judgment,  for  tne 
collection  of  the  sum  which  has  become  due.  The  execution 
must  be  in  the  form  prescribed  by  law,  for  an  execution  upon  a 
judgment  for  the  full  amount  recovered;  but  the  person,  whoae 
name  is  subscribed  to  it,  must  indorse  thereupon  a  direction  to 
the  sheriff,  to  collect  only  the  sum  due,  stating  the  amount 
thereof,  with  interest  thereon,  and  the  costs  of  the  judgment. 
Notwithstanding  the  issuing  and  collection  of  such  an  execution, 
the  judgment  shall  remain,  as  security  for  the  sum  or  sums  to 
become  due,  after  the  execution  is  issued.  When  a  further  sum 
becomes  due,  an  execution  may,  in  like  manner,  be  issued  for 
the  collection  thereof;  and  successive  executions  may  be  issued, 
as  further  sums  become  due. 
Id.,  remainder  of  {  884. 

I  1278.  Confession   by    one   of    several    Joint   debtom. 

One  or  more  joint  debtors  may  confess  a  judgment  for  a  joint 
debt,  due  or  to  become  due.  Where  all  the  joint  debtors  do  not 
unite  in  the  confession,  the  judgment  must  be  entered  and  en- 
forced against  those  only  who  confessed  it:  and  it  is  not  a  bar 
to  an  action  against  all  the  joint  debtors,  upon  the  same  demand. 
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ARTlCIiK   SBOOIID. 

Submission  of  a  controversy,  upon  facts  cidmittsd, 

•te.  1S79.  ControTemr,    how    rabmitted    wlthoat   prooMi. 

1280.  Papers  to  be  filed;   controTenj  thereupon   becomes   an  actioa. 
1381.  Sabeequent  proceedinga  regulated. 

S  1279.  Contro-rersy,    lio-w    •ubntltted    'vrltliovt    proeeas. 

The  parties  to  a  question  in  difference,  which  might  be  the 
rabject  of  an  action,  being  of  -full  age,  may  agree  upon  a  case, 
containing  a  statement  of  the  facts,  upon  whlcn  the  controversy 
depends;  and  may  present  a  written  submission  thereof  to  a 
court  of  record,  which  would  have  jurisdiction  of  an  action, 
brought  for  the  same  cause.  The  case  must  be  accompanied 
with  the  affidavit  of  one  of  the  parties,  to  the  effect,  that  the 
controversy  is  real;  and  that  the  submission  is  made  in  good 
faith,  for  the  purpose  of  determining  the  rights  of  the  parties. 
The  submission  must  be  acknowledged  or  proved,  and  certified, 
in  Uke  manner  as  a  deed,  to  be  recorded  in  the  county  where 
it  is  filed. 

Go.  Proe.,  part  of  {  872,   am*d. 


9  1280.  P«p«m    to    be   filed  |    eomtroTersy    ttiereapoji 
eoaaes   an  «etloii. 

The  case,  submission,  and  affidavit,  must  be  filed  in  the  office 
of  the  clerk  of  the  jcourt  to  which  the  submission  is  made.(l)  If 
the  submission  is  made  to  the  supreme  court,  they  must  be  filed 
in  the  office  of  the  county  clerk,  if  any,  cpecified  in  the  submis- 
sion; if  no  county  clerk  is  so  specifi-^d,  thoy  may  be  filed  in  the 
office  of  any  county  clerk.  The  filing  is  a  presentation  of  the 
submission;  and  thenceforth  the  controversy  becomes  an  action: 
and  each  provision  of  law,  relating  to  a  proceeding  in  an  action, 
applies  to  the  subsequent  i)roceediiLg8  therein  except  as  otherwise 
prescribed  in  the  next  sction. 

(1)  New.  Bemaloder  Is  sobstitated  f«r  Co.  Pioe.,  9  874,  and  part  of  9f  S^ 
and  373. 

I  1281.  [Am'dy  1895»  1890.]  9iili«eaiient  proeeedlM««  vew- 
lated. 

An  order  of  arrest,  a  temporary  injunction,  or  a  warrant  of 
attachment,  cannot  be  granted  in  such  an  action;  the  costs 
thereof  are  always  in  the  discretion  of  the  court,  but  costs  can- 
not be  taxed,  for  any  proceedings  before  notice  of  trial;  the  action 
must  be  tried  by  the  court,  upon  the  case  alone;  and  the  case, 
submission,  affidavit,  and  a  certified  copy  of  the  judgment,  and 
of  any  order  or  paper  necessarily  affecting  the  judgment,  con- 
stitute the  judgment  roll.  If  the  action  is  in  the  supreme  court 
it  must  be  tried  end  judgment  rendered  by  the  appellate  division 
thereof,  and  if  in  the  city  court  of  the  city  of  New  Yorki,  it 
most  be  tried  and  judgment  rendered  at  the  general  term  thereof. 
If  the  statement  of  facts  contained  in  the  case,  is  not  sufficient 
to  enable  the  coart  to  render  judgment,  an  order  must  be  made 

.-   5«98. 
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dismkuung  the  Bubmisfi&on.  without  eofta  to  either  party;  anlew 
the  court  permitB  the  parties,  or,  in  a  proper  case  their  repre- 
^entatires,  to  file  an  additional  statement,  which  it  bumt  do,  in  its 
discretion,  without  prejudice  to  the  original  statement 

L.UB6,oh.M6:L.  18Hleb.«M.    In  SSboI  lUv  i,  UN. 
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TITLX  m. 


Vacating  or  Mttixig  aside  a  judgment,  for  irregularity  or 

error  in  fact. 

8tc.  1282.  MoMoB  to  Mt  atid*  judgBMat  for  IrrefaUrttj;   wlifn  It  Biajr  k» 
heaitf. 
im.  MotioB  to  Mt  asMo  jttdcment  for  error  in  fact;  wben  it  may  b* 

mado  bj  party. 
U84.  Id.;   after  a    party's   death. 
IffiS.  Id.;   by  a  peraoa  not  a  party. 

1286.  Id.;  when  leTeral  parties  are  entitled  to  more. 

1287.  To  wbom  notice  of  tbe  nootlon  must  be  fflrea. 

1288.  Id. ;  wben  real  property  recovered  by  the  jwOgmmt  has  hssn  «a* 

Tsyed. 

1289.  How  notice  glTen  nnder  this  titie. 
1280.  Wfttbln  what  tlsM  motion  to  be  made. 
1291.  BsoeptloBS  in  cases  of  disability. 

1202.  Bcstltntlon;    when    directed. 

S  1882.  Motiom  to    n^t   aside  Indament   for   ljnrewl«rltrt 
wken  It  VMky  bo  keard. 

A  motion  to  set  aside  a  final  iud^ment,  for  irr^gnlarity,  shall 
not  be  heard,  after  the  expiration  of  one  year  eineo  the  filiag 
of  the  jnd^ment-roll;  unless  notice  thereof  is  giyen  for  a  day* 
within  the  year,  and  either  the  hearing  is  adjourned,  by  one  or 
more  orders,  until  after  the  expiration  of  the  year;  or  tl^e  term, 
for  which  it  is  thus  noticed,  is  not  held.  In  the  latter  event, 
the  motion  may  be  re-noticed  for,  and  heard  at,  the  next  term 
at  which  it  can  be  made,  held  not  less  than  ton  days  after  the 
day,  wben  the  first  term  was  appointed  to  be  held. 
S  t.  S.  8B0.  I  2  OK  Bdm.  SH).  ramodeUed.    See  |  T24. 


§  1288.  Motion  to  aet  aside  Jadgrment  for  enor  la&  faoti 
whea  it  aiay  be  aaado  by  party. 

A  motion  to  set  &3ide  s  final  judgment,  rendered  in  a  court  of 
record,  for  error  In  fact,  not  artatng  upon  the  trial,  may  be  made 
by  the  party  against  whom  it  is  rendered;  or,  if  an  exocutioQ 
kaa  aot  been  issued  thereon,  and  the  judgment  has  not  been 
wholly  or  partly  satisfied  or  enforced,  by  the  party  in  whose 
faror  it  is  rendered.  (See  |  1200.) 
S  R.  S.  Ml.  parts  eC  M  2  and  8  (2  £dm.  «ld),  consoUdatsd  and  mm'd. 


I  lfl84»  ld.f  after  a  party's  desUli. 

A  like  motion  nny  be  made,  after  the  death  of  a  imrty  enti- 
tled to  make  it,  as  prescribed  in  the  last  section,  by  the  following 
persons:  , 

L  Where  the  judgment  awards  a  sum  of  money,  of  a  chattel, 
or  an  Interest  in  real  propeity,  which  is  declared  by  law  to  be 
fttse^kthe  motion  may  ne  made  by  his  executor  or  administrator. 

2.  Where  the  judgment  awards  real  property,  or  the  possessioii 
thereof,  or  where  the  title  to  or  an  estate  or  interest  in  real 
property  is  determined  or  affected  thereby,  the  motion  may  be 
made  by  the  heir  of  the  decedent,  to  whom  the  real  property 
descended,  or  might  have  descended,  or  by  the  person  to  wfaooi 
he  devised  it. 

3.  Where  the  judgment  !s  rendered  against  or  In  fnvor  of  two 
or  more  persons,  the  motion  may  be  made,  jointly,  by  the 
tarrlTOr.  and  the  person  who  would  have  been  entitled  to  malM 
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it,  if  the  judgment  had  been  rendered  in  favor  of  or  againat  the 
decedent  only. 

2  B.  8.  691.  S  2,  tubd.  2  and  8,  and  8  6,  consolidated. 

S  U86.  Id.  I  by  a  pemoa  aot  a  party* 

A  motion  may  be  made,  either  before  or  after  the  death  of  the 
lefendant,  by  a  person,  who  is  not  a  party,  to  set  aside,  for  error 
In  fact,  not  arising  upon  the  trial,  a  judgment,  rendered  in  an 
action  against  a  tenant  for  life,  or  for  years,  awarding  real 
property,  or  the  possession  of  real  property,  in  which  the  person 
making  the  motion  has  an  estate,  or  interest,  in  reversion  or 
remainder. 

Id.,  I  2,  mibd.  4.  remodelled. 

I  1286.  Id.  I  vrlien  Meveral  parties  are  entitled   to   mo-re. 

Where  two  or  more  persons  are  entitled  to  move  to  set  aside 
a  judgment,  as  prescribed  in  the  last  three  sections,  one  or  more 
of  them  may  move  separately;  but,  in  that  case,  notice  of  the 
motion  must  be  given  to  those  who  do  not  join  therein,  in  like 
manner  as  if  they  were  adverse  parties. 

Babatltute  for  2  B.  B.  582,  |S  7-17. 

I  1287.  To   vrhoni  motlee    of  the   motion   nanet   be  fflyeA. 

Notice  of  a  motion  to  set  aside  a  final  judgment,  for  error  in 
fact,  not  arising  upon  the  tria%  must  be  given  to  the  adverse 
par^,  or,  in  case  of  his  death,  to  each  person  who  might  havtf 
moved,  as  against  the  moving  party,  to  set  aside  the  judgment 
for  the  same  cause,  as  prescribed  in  this  title.(l)  Where  the 
motion  is  made  by  the  party  against  whom  the  judgment  is 
rendered,  or  by  his  heir,  devisee,  executor,  or  administrator, 
service  of  the  notice,  upon  the  attorney  of  record  for  the  party, 
in  whose  favor  tbe  judgment  is  rendered,  has  the  lilse  effect,  as 
if  it  was  served  upon  the  party.  (2) 

(1)  Id.,  the  aulwtance  of  {  19,  except  the  last  daaae  of  aubd.  8  thereof. 
CD  New. 


I  1288.  Id.  I  nvlien  real  property  reeovered  by  tbe  Jnd«- 
meat  ba«  been  eonyeyed. 

Where  the  judgment  awards  real  property,  or  the  possession 
thereof,  or  where  the  title  to,  or  an  estate  or  interest  in.  real 
property  is  determined  or  affected  thereby,  and  the  real  property, 
or  estate  or  Interest  therein,  has  been  conveyed,  by  the  adverse 
party,  more  than  eight  days  before  the  hearing  of  the  motion, 
notice  of  the  motion  must  also  be  given  to  each  actual  occupant 
of  the  property,  claiming  under  the  conveyance. 

2  R.   S.  592,  remainder  of  |   19. 

i  1288.  Hovr  motiee  ffivea  nmder  tbls  title. 

Notice  must  be  given,  in  a  case  specified  in  this  title,  by-  per- 
sonal service  of  a  written  notice,  or  of  an  order  to  show  cause 
why  the  motion  should  not  be  granted;  or,  if  a  person  entitled  to 
notice  cannot,  with  due  diligence,  be  found  within  the  State* 
in  any  manner  which  the  court,  or  a  judge  thereof,  directs  in 
an  order  to  show  cause,  or  which  the  court  directs  in  a  subse- 
quent order. 

I  1S80,  "Witbln   vrbat   time   motion   to  be  made. 

A  motion  to  set  aside  a  final  judgment,  for  error  in  fact,  not 
arising  upon  the  trial,  shall  not  be  heard,  except  as  specified 
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m  the  next  section,  after  the  expiration  of  two  years  since  the 
filini^  of  the  judgment-roll,  unless  notice  thereof  is  given,  for  a 
day  within  the  two  years;  and  either  the  hearing  is  adjourned, 
by  one  or  more  orders,  until  after  the  expiration  of  the  two 
years;  or  the  term,  for  Which  it  is  thus  noticed,  is  not  held.  In 
the  latter  event,  the  motion  may  be  re-noticed  for,  and  heard 
at.  the  next  term  at  which  it  can  be  made,  held  not  less  thai^ 
ten  days  after  the  day,  when  the  first  term  was  appointed  to 
be  held. 

i  1281.  Exceptlona  tn  c»ses  of  dtMtblltiy. 

If  the  person,  against  whom  the  judgment  is. rendered,  is,  at 
the  time  of  filing  the  judgment-roll,  either 

1.  Within  the  age  of  twenty -one  years;  or    • 

2.  Insane;  or 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution,  upon  con- 
viction of  a  criminal  offence,  for  a  term  less  than  for  life; 

The  time  of  such  a  disability  is  not  a  part  of  the  time,  limited 
by  the  last  section;  except  that  the  time,  within  which  the  motion 
may  be  heard,  cannot  be  extended  more  than  ^Ye  years  by  such 
a  disability,  nor,  in  any  case,  more  than  one  year  after  tha 
diBability  ceases. 

Fram  2  R.  B.  BM.  Si  tt  and  24. 

i  199S.  ReatftntloBi  wben   directed. 

Where  a  jadjnnent  is  set  aside  for  any  cause,  upon  motion, 
the  court  may  direct  and  enforce  restitution,  in  like  manner,  with 
like  effect,  and  subject  to  the  same  conditions,  as  where  a  |iidg« 
nent  is  reversed  upon  appeal 

»t  I  Ittg,  post. 
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CHAPTER  XIL 
Appeals. 

fITIiB  1.— Ctottenl  ProTlflovif  Bielfttlfet  to  tlie  App««ts  Frotld«l  fbr  Ih  tUft 
OhApUr* 

TITLE  II.— Appeal  to  the  Co«rt  oflppeAli. 

TITLE  IIL— Appeal  to  tlie  8«pr«no  CO«rl  ft9m  at  InPM^f  CMVi* 

tlTLK  IT.— Appeal  to  tho  Appallato  Ultliloa  of  tke  fluproMo  Cratt« 

TITLE   y.  -Appeal  FroM  a  BoUrmlaaiUn  Im  a  Spealal  Pfoooeilaf • 

TITIiB  I. 

Q«0«ral  proviiiaiLi^  relating  to  the  i^penl*  provided  £nr  in 

eluipter. 


iMt   IftM.  Wrlti  of  error  abolished. 
1294.  When  party  may  appeal. 
1296.  Parties  to  appeal;  bow  deslgDatod.    Tltio  of  eavee. 

1296.  When  a  person  entitled  to  becotae  a  party  may  appeal. 

1297.  Appeal  when  adyerse   party  has  died. 

1298.  Proceedings,  when  party  diet  peofling  appeal. 
12M.  Order  of  ealMtitution. 

1800.  Appeal,    bow   taken. 

1801.  when  notice  of  appeal  to  specify  interlocntory  Jadfment,  etc. 

1802.  Proceedintrsi  if  attorney  or  party  not  found. 

1303.  Defects  in  proceedings  may  bo  supplied. 

1304.  Order    appealed    from    must    be   entered.    Proceedlnga    to    compel 

entry. 
180B.  Security  may  be  waived. 
1806.  Deposit  in  lieu  of  undertaking. 
1307.  Undertaking  must   be   filed. 
1808.  New  undertaking  to  be  giyen,   when  sureties  are  insolTent,  etc. 

1309.  Action  upon  undertaking,   when  not  to  be  brought. 

1310.  When  appeal  stays  proceedings;  effect  thereof. 

1311.  Leyy  upon  personal  property,  when  superseded  by  appeal. 

1812.  Court  may  limit  amount  of  security  in  certain  cases. 

1813.  No  security  necessary,  on  appeal  by  the  people,  etc. 
1314.  Id.;  on  appeal  by  a  domestic  municipal  corporation. 
1316.  Papers  to  be  transmitted  to  appellate  court. 

1316.  Interlocutory  Judgment,   or  Intermediate  order,    may  be  rerlowed. 

1317.  Judgment  or  order  on  appeal. 

1318.  When  no  appeal  lies  from  Judgment  of  reyersal. 
1310.  Mode  of  enforcing  affirmed  or  modified  Judgment. 

1320.  Id.:   as  to  order. 

1321.  Mode  of  cancelling  docket  of  reyersed  or  modified  Judgmont. 

1322.  Id.;  when  reversal,  etc..  was  by  court  of  appeals. 

1323.  Restitution:  when  awarded. 

1323a.  R«>markB  or  comments  of  Judge,  duly  excepted  to,  shall  be  sub- 
ject to  revh'W. 

§  1293.  'Writs   of  error  aboIlMhed. 

The  writ  of  error  in  a  civil  action  or  special  proceeding  haa 
been  abolished. 

Substituted   for  Co.   Proc.,   |   333.   and  the  first  sentence  of  {  467. 

§  1204.  IVlien   party   may  appeal. 

A  party  agprrieved  may  appeal,  in  a  case  prescribed  in  tWa 
chapter,  except  where  the  jiidRinent  or  order,  of  which  he  com- 
plains, was  rendered  or  made  upon  his  default. 

Oo.  Proc.»  i  325,  am'd  by  adding  the  final  clause.    See  {  2608. 
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I    1S9S.  Partlea     to    appeal i    how    dealynatod.    Title    of 


The  party  or  person  appeallngr  te  designated  aa  the  appellant, 
and  the  adverse  party  as  the  respondent.  Atiet  an  appeal  is 
taken  to  another  court,  the  name  of  the  appellate  codrt  must  be 
snbstitnted,  for  that  of  the  court  below,  in  the  title  of  the  action 
or  special  proceeding,  and  in  any  case,  the  name  of  the  county, 
if  it  is  mentioned,  may  be  omitted;  otherwise  the  title  shall  not 
be  changed,  in  consequence  of  the  appeal. 

Co.  Pn>c.,  i  826,  am'd. 

S  ia90«  Wlten  a  person  entitled  to  become  a  pavty  ntay 
appeal. 

A  person  aggrieved,  who  is  not  a  party,  but  is  entitled  by  law 
to  be  substituted,  in  place  of  a  party;  or  who  has  acquired,  since 
the  malting  of  the  order,  or  the  rendering  of  the  judgment  ap- 
pealed from,  an  interest,  which  would  have  entitled  him  to  be 
•o  substituted,  If  it  had  been  preTlously  acquired,  may  also  ap- 
peal, as  prescribed  in  thia  chapter,  for  an  appeal  by  a  party.  But 
the  appeal  cannot  be  heard,  until  he  has  been  substituted  in  place 
of  the  party;  and  if  he  unreasonably  neglects  to  procure  an  order 
of  snbstitation,  the  appeal  may  be  dismissed,  upon  motion  of  the 
respondent     (See  S  2569.) 

f  1297.  Appeal  when  adverse  party  bas  died. 

Where  the  adverse  party  has  died,  since  the  making  of  the 
order,  or  the  rendering  of  the  judgment  appealed  from,  or  where 
the  judgment  appealed  from  was  rendered,  after  his  death,  in  a 
caae  prescribed  by  law,  an  appeal  may  be  taken,  as  if  he  was 
living;  but  it  cannot  be  heard,  until  the  heir,  devisee,  executor,  or 
administrator,  as  the  case  requires,  hap  been  substituted  as  the 
respondent.  In  such  a  case,  an  undertaking  required  to  perfect 
the  appeal,  or  to  stay  the  execution  of  the  judgment  or  order 
appealed  from,  must  recite  the  fact  of  the  adverse  party's  death; 
and  the  undertaking  enures,  after  substitution,  to  the  benefit  of 
the  person  substituted. 

f    1986.     [Aw'dy     1^877.]    Proceedlngrs,     when     party     dies 
penAlns  appeal* 

Where  either  party  to  an  appeal  dies,  before  the  appeal 
is  heard,  or  has  heretofore  dic^,  and  the  appeal  has  not  be(>n 
heard,  if  an  order,  substituting  another  person  in  his  place, 
is  not  made,  within  three  months  after  his  death,  or,  where 
he  has  heretofore  died,  within  three  months  after  this  section 
takes  effect,  the  court,  in  which  the  appeal  is  pending,  may,  in 
its  discretion,  make  an  order,  requiring  all  persons  interested  in 
the  decedent's  estate,  to  show  cause  before  it.  why  the  judgment 
or  order  appealed  from  should  not  be  reversed  or  affirmed,  or 
the  appeal  dismissed,  r.s  the  case  requires.  The  order  must 
specify  a  day,  when  cause  is  to  ho  shown,  which  must  be  not 
less  than  six  months  after  making  the  order;  and  it  must  desig- 
nate the  mode  of  giving  notice  to  the  persons  interested.  Upon 
the  return  day  of  the  order,  or  at  a  subsequent  day,  appointed 
by  the  court,  if  the  proper  person  has  rot  been  substituted,  the 
court,  upon  proof,  by  affidavit,  that  notice  has  been  given,  as 
required  by  the  order,  mny  reverse  or  affirm  the  judgment  or 
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index  volumes  according  to  all  the  plaintiffs  of  «ach  title,  in  file 
same  manner  as  it  is  provided  in  section  ttv^elre  hundred  and 
forty-five  that  judgment  debtors  shall  be  docketed  in  the  }ud|f- 
ment  docket  books,  and  in  every  case  the  serial  number  of  the 
action  shall  be  entered  opposite  the  name  indexed.  Within  three 
days  after  a  summons,  writ  or  other  original  process  is  servfd 
in  an  action  in  the  supreme  court.  New  York  count3%  or  in  an 
action  in  the  supreme  court,  Bronx  county,  or  in  an  action  in 
the  county  court,  Bronx  county,  the  attorney  or  party  causing 
the  same  to  be  served  shall  file  said  process  with  proof  of  service 
in  the  office  of  the  clerk  who  has  custody  of  the  records  of  the 
court  in  which  the  action  is  brought.  The  said  clerk  shall,  upon 
receipt  thereof,  stamp  the  same  upon  its  front  page  with  a  cer- 
tain number  to  be  one  of  the  series  for  that  year,  and  enter  in 
the  current  docket  book,  on  the  half  page  bearing  the  same  num- 
ber, the  names  of  the  parties  as  they  appear  on  said  process, 
and  the  name  and  address  of  the  attorney  who  issued  the  same. 
And  the  attorney  or  party  causing  such  summons,  writ  or 
original  process  to  be  served  shall,  upon  demand,  give  to  the 
party  so  served,  or  to  the  attorney  of  such  party,  the  nimiiber 
so  stamped  by  the  clerk,  stamped  or  indorsed  upon  a  paper  with 
the  title  of  the  action,  and  the  name  and  address  of  the  attorney 
or  party  who  made  or  caused  the  service  to  be  made.  All  papers 
in  the  action  shall  bear  the  same  number  and  year  as*  the  sum- 
mons, writ  or  other  original  process,  which  number  shall  con- 
stitute a  part  of  the  title  of  such  action.  All  original  papers  in 
the  action,  with  proof  or  admission  of  their  service,  not  later 
than  the  day  after  their  service,  shall  be  filed  with  or  mailed 
to  the  clerk  who  stamped  the  number  on  the  summons,  writ  or 
other  original  process.  All  papers  to  be  hereafter  filed  with  the 
clerk  of  New  York  county,  or  with  the  clerk  of  Bronx  county 
most  be  flat  and  filed  fiat.  The  word  "action**  as  used  in  this 
section  shall  mean  '*  action  or  special  proceeding."  Whenever  a 
paper  pertaining  to  any  action  begun  nrior  to  the  passage  of  this 
act  is  filed  in  the  office  of  the  clerk  who  has  custody  of  the 
records  of  the  court  in  which  the  action  is  pending  the  clerk  i»hal1 
upon  receipt  of  such  paper  stamp  the  same  upon  the  front  page 
with  a  certain  numlwr,  to  be  one  of  a  series  of  consecutive  num- 
bers for  the  year  in  which  said  action  was  brought,  and  shall 
enter  in  a  current  docket  book  prepared  for  that  year  the  names 
of  the  parties  to  the  action  and  the  name  and  address  of  the 
attorney  who  filed  the  paper,  in  the  same  manner  as  if  sucb 
paper  were  the  original  summons,  writ  or  other  process  in  such 
action;  and  the  clerk  shall  as  soon  as  practicable  thereafter  stamp 
or  indorse  that  number  upon  every  paper  in  that  action  there- 
tofore  filed  in  his  office  and  shall  enter  such  papers,  as  they  are 
so  numbered,  in  such  docket  book  in  the  same  manner  as  if  such 
docketing  had  been  begun  with  the  first  paper  in  such  action. 
And  all  such  entries  in  such  dock«'t  books  of  actions  begun  prior 
to  the  passage  of  this  act  shall  be  indexed  in  separate  Tolumes 
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f <»r  each  letter  of  the  alphabet,  and  for  corporations,  a  joint  stock 
company,  a  copartnership  or  a  person  or  persons  doin^  bneiness 
under  a  firm  name  or  style,  as  hereinbefore  provided,  in  the  same 
manner  as  actions  begun  after  the  passai^e  of  this  act  are  herein- 
before directed  to  be  indexed.  Whenever  an  action  is  transferred 
to  another  court,  or  tlie  place  of  trial  changed,  the  clerk  to 
whom  the,  papers  in  such  action  are  delivered  shall  enter  in  the 
current  docket  book  in  whjch  he  makes  entries  copies  of  all  en- 
tries theretofore  made  in  said  action,  and  shall  continue  to  make 
subsequent  entries  therein  in  the  same  manner  as  i£  the  process 
had  originally  been  filed  with  him.  All-  papers  numbered  and 
docketed  as  herein  directed  shall  be  filed  together;  and  on  the 
euti7  of  final  judgment  in  any  action  all  the  papers  in  that 
action  shall  be  arninged  in  th«  order  of  the  dates  on  which  they 
were  filed  and  shall  be  fastened  or  bennd  together  flat  with  the 
jttdKTnent-roH  and  so  filed.  The  eoonty  clerk  of  New  York 
county  shall  appoint,  subject  to  the  rules  of  the  state  civil  service 
commission,  sucli  subordinates  as  may  be  necessary  for  the  work 
required  jto  be  done  in  hii»  oSlce  under  the  proyialona  of  thia  act, 
and  shall  designate  the  positions  and  fix  the  compensation  ot 
such  sobordiuatem  subject  to  the  approval  of  the  board  of  esti- 
nuite  and  apportionment- ol  the  city  of  New  York;  and  the  comp^ 
troHer  of  the  city  of  New  York  shall  issue  and  sell  certificates 
of  •indebtedness  to  an  amount  sufficient  to  provide  for  the  pay^ 
meut  of  the  salaries  of  such  subordinates  during  the  year  nine- 
teen hundred  and  twelve,  which  shall  be  a  charge  against  the 
eounty  of  New  York,  end  an  amount  sufficient  to  pay  and  dis- 
charire  the  certifioates  so  issued  shall  be  included  in  the  budget 
made  by  said  board  of  estimate  and  apportionment  for  the  year 
nineteen  hnndred  and  thirteen. 

Added   Ikt  L.  1»I1.  ek.  £00;  avM  by  L.  1012,  eh.  844;  L.  1015,  cb.  567. 
In  effect  Maj  10,  1915. 

I   1S40.  Tfl.f  t*  Aoelcei  JudarntentM. 

E2ach  clerk,  specified  in  the  last  section,  must,  when  ho  files  a 
judgment-roll,  upon  a  judgment,  rendered  in  a  court  of  which  he 
is  clerk,  docket  the  judgment,  by  entering,  in  the  proper  docket- 
book,  flie  fftHowing  piit44ttll«ri,  Under  the  initial,  letter  of  the 
surname  of  the  judgment  debtor,  in  fts  alphabefical  order: 

1.  The  name,  at  length,  of  the  judgment  debtor;  and  also  his 
residence,  title,  and  trade  or  profession,  if  any  of  them  are  stated 
in  the  judgment. 

2.  The  name  of  the  party,  in  whose  favor  the  judgment  was 
rendered. 

3.  The  sum,  recovered  or  directed  to  be  paid,  in  figures. 

4.  The  day.   hoar,  and   mtnuta,   when   the  judgment-roJl   wa.s 

filed. 

3.  The  day,  hour,  and  minute,  when  the  judgment  was  dock- 
eted in  tus  office. 
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6.  The  court  iu  which  the  judgment  was  rendered,  and,  if  it 
was  rendered  iu  the  supreme  court,  the  coauty  where  the  judg- 
ment-rull  is  tiled. 

L  The  uume  of  the  attorney  for  the  party  recovering  tlie 
judgment. 

If  tliere  are  two  or  more  judgment  debtors,  those  entries  mait 
be  repeated,  under  the  initial  letter  of  the  surname  of  each. 
2  R.  S.  301,  §  18  (2  Bdm.  318).  remodellea  ftod  ain*d. 

I  1247.  Flllnff  transcripts,  and  doeketlns  Jadirmentfl 
tbereon. 

A  clerk,  w^ith  whom  a  judgment-roll  is  filed,  upon  a  judgment 
docketed  as  prescribed  in  the  last  section,  must  furnlsn.  to  an/ 
person  applying  therefor,  and  paying  the  fees  allowed  b3r  law,  one 
or  more  transcripts  of  the  docket  of  the  judgment,  attested  bf 
his  signature.  A  county  clerk  to  whom  such  a  transcript  is  pre- 
sented, must,  upon  payment  of  his  fees  therefor,  immediately  file 
it,  ^nd  docket  the  judgment,  as  prescribed  in  the  last  section,  is 
the  appropriate  docket-book,  kept  in  his  office. 

L.  1840,  cb.  480,  8  ^  (4  Edm.  082),  am'd. 

i  1248.  Penalty  for  elerk*s  nepleet. 

A  clerk  who  omits,  as  soon  as  practicable,  to  docket  a  Judgmest 
required  to  be  docketed,  or  to  furnish  a  transcript  of  a  judgmest, 
so  docketed  in  his  office,  as  prescribed  in  the  last  two  aectioni^ 
forfeits,  to  the  person  aggrieved,  two  hundred  and  fifty  dollars^  is 
addition  to  the  damages  sustained  by  reason  of  the  omission. 

8  B.  8.  962,   i  20  (2  Edm.  874). 

S  1248.  Dockets   to   be   pnblle. 

A  docket-book,  kept  by  a  clerk,  must  be  kept  open,  daring  the 
business  hours  fixed  by  law,  for  search  and  examination  by  any 
person. 

Id.,  fi  19. 

S  ISBO.  Jndflrmeiit  not  to  be  a  lien  nntil  4loe1c«ted. 

A  judgmt'ut.  required  to  be  docketed,  as  prescribed  in  this  ar- 
ticle, neither  affects  real  property  or  chattels  resi,  nor  is  entitled 
to  f*  nrrforeuce,  until  the  judgment-roll  is  filed,  and  the  Jndgmmt 
docketed. 

Id..  §  12,  am'd. 


S  1SS1.  rAm'd,  190a,  1906.]  Real  property  bonnA  for  tea 
years  by  a  Jadynaent  tbns  docketed  |  Jndsrnients  asra^last 
persons  sued  by  a   fltctltions   name. 

Except  as  otherwise  specially  prescribed  by  law,  and  except 
also  as  iu  this  section  below  provided,  a  judgment,  hereafter 
rendered,  which  is  docketed  in  a  county  clerk  s  office,  as  pre- 
scribed in  this  article,  binds,  and  is  a  charge  upon,  for  ten  years 
after  filing  the  judgment  roll,  and  no  longer,  the  real  property 
and  chattels  real,  in  that  county,  which  the  judgment  debtor  has 
at  the  time  of  so  docketing  it,  or  which  he  acqnires  at  any  time 
afterwards,  and  within  the  ten  years.  Provided  however  tb*t 
no  judgment  shall  be  a  charge  upon  or  bind  the  real  property 
of  any  person  unless  and  until  he  be  designated  by  his  name  m 
a  docket  of  such  judgment  in  the  office  of  the  clerk  in  the  county 
where  such  property  is.  Upon  such  notice  to  a  judgment  MMf 
AS  the  court  may  direct  the  supreme  court  may  order  that  any 
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jndsmeiit  heretofore  or  hereafter  rendered  therein  against  such 
debtor  be  amended  so  as  to  designate  such  debtor  by  his  name 
and  that  the  clerk  of  the  county  in  which  the  judgment  roll  is 
filed  redocket  such  judgment  as  so  amended;  and  from  the  time 
of  auch  r<^docket  during  the  remainder  of  ten  years  from  the  fil- 
ing of  the  judgment  roll,  such  judgment  shall  bind  and  be  a 
charge  upon  the  real  property  and  chattels  real  in  that  county 
whicn  such  judgment  debtor  may  have  at  the  time  of  such  re- 
docket  or  may  thereafter  within  said  ten  years  acquire,  and  a 
transcript  of  such  new  docket  may  be  filed  and  docketed  in  the 
office  of  the  clerk  of  any  other  county  in  the  state  in  like  manner 
and  with  like  effect  as  a  transcript  of  an  original  docket  may  be 
filed.  Upon  such  notice  to  a  judgment  debtor  as  the  court  may 
direct  any  court  other  than  the  supreme  court  may  order  that, 
any  judgment  heretofore  or  hereafter  rendered  therein  against 
such  debtor  and  any  docket  thereof  in  such  court  be  amended  so 
as  to  designate  such  debtor  by  his  name,  and  at  any  time  after 
such  amendment  shall  have  been  made  a  transcript  of  the  docket 
of  BQch  judgment  as  so  amended  may  be  filed  and  docketed  in 
the  office  of  the  clerk  of  any  county  in  this  state  in  like  manner 
and  with  like  effect  as  a  transcript  of  an  original  docket  may 
be  filed. 

This  snd  next  section  sre  sobstltutes  for  2  R.  S.  850.  18  3  and  4;  L.  1840, 
cb.  386^  i  25;  and  Co.  Proc.,  part  of  §  282;  L.  1902.  cb.  318;  L.  1906.  cb.  432. 
In  effect  Maj  16,  190ft. 

S  12S2.  Real    property    may    be    levied    upon    after    ten 


When  ten  years  after  filing  the  judgment-roll  have  expired,  real 
property  or  a  chattel  real,   which  the  judgment  debtor,  or  real 

Eroperty  which  a  person,  deriving  his  right  or  title  thereto,  as  the 
eir  or  devisee  of  the  judgment  debtor,  then  has,  in  any  county, 
may  be  levied  upon,  by  virtue  of  an  execution  against  property, 
issued  to  the  sheriff  of  that  county,  upon  a  judgment  hereafter 
rendered,  by  filing,  with  the  clerk  of  that  county,  a  notice,  sub- 
scribed by  the  sheriff,  describing  the  judgment,  the  execution,  and 
the  property  levied  upon;  and,  if  the  interest  levied  upon  is  that 
of  an  heir  or  devisee,  specifying  that  fact,  and  the  name  of  the 
heir  or  devisee.  The  notice  mnst  be  recorded  and  indexed  by  the 
derk,  as  a  notice  of  the  pendency  of  an  action.  For  that  purpose, 
the  judgment  debtor,  or  his  heir,  or  devisee,  named  in  the  notice. 
is  regaraed  as  a  party  to  an  action.  The  judgment  binds,  and  be- 
comes a  charge  upon,  the  right  and  title  thus  levied  upon,  of  the 
judgment  debtor,  or  of  his  heir  or  devisee,  as  the  case  may  be, 
only  from  the  time  of  recording  and  indexing  the  notice,  and  until 
the  execution  is  set  aside,  or  returned. 

i  12S3.    Land  held  vader  contract    not  bonnd  by  Jndff- 


The  interest  of  a  person,  holding  a  contract  for  the^  purchase 
of  real  property,  is  not  bound  by  the  docketing  of  a  judgment; 
and  cannot  be  levied  upon  or  sold>  by  virtue  of  an  execution,  is- 
sued upon  a  judgment. 

1  B.  S.  744.  finrt  parafrapb  of  {  4  d  IZdm.  686).    See  9{  645,  1370.  1874. 

f  1284.  Preference  of  mort^a^ea  for  purchase-money. 

Where  real  pr<>perty  is  sold  and  conveyed,  and,  at  the  same 
time,  a  mortgage  thereupon  is  given  by  the  purchaser,  to  secure 
tha  payment  of  the  whole  or  a  part  of  the  purchase-mon^v,  the 
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lien  of  the  mortgage,  npon  that  real  property,  is  superior  to  the 
lien  of  a  previous  judgment  against  the  purchaser. 
1  B.  S.  749.  S  5  (1  Edm.  700),  am'd. 


I  1S65.    Certain  time  not  to  be  Incluaod  In  the  torn  t 

The  time,  during  which  a  judgment  creditor  is  stayed,  bj  as 
injunction  or  other  order,  or  by  the  operation  of  an  appeal,  or  by 
express  provision  of  law,  from  enforcing  a  judgment,  ia  boC  a 
part  of  tne  ten  years,  to  which  the  Hon  of  a  judgment  is  llarited 
by  this  article.  But  this  section  does  not  extend  the  tioie  <»f  Ibc 
lien,  as  against  a  purchaser,  creditor,  or  mortgagee  in  good  fiaitlL 
Co.  Proc.,  second  sontence  of  {  282,  am*d. 


i  1266.    Conrt    nKay   order   lion    of  Jnd«nieat   to 
pended  npon  appenl. 

Where  an  appeal  from  a  judgment  has  been  perfected,  and  an 
undertaking  has  been  given,  sufficient  to  entitle  the  appeliaat  to 
a  stay  of  the  execution  of  the  judgment,  without  an  order  te 
that  purpose,  the  court,  in  which  the  jadgmeat  was  recorcred, 
may,  in  its  discretion  and  upon  such  terms  as  jnstlee  reqaiicik 
make  an  order,  upon  notice  to  the  attorney  for  the  resposideBt, 
and  to  the  sureties  in  the  undertaking,  exempting  from  the  lien  «ff 
the  judgment,  as  against  judgment  creditors,  and  purchasers  and 
mortgagees  in  good  faith,  the  real  property  or  chattels  real,  npon 
which  the  judgment  is  a  lien,  or  a  portion  thereof,  specifically 
described  in  the  order.  If  aU  the  property,  subject  to  the  lien, 
is  so  exempted,  the  order  must  direct  the  derk,  in  whose  ofice 
the  judgment-roll  is  filed,  to  make  an  entry,  on  the  docket  of  the 
judgment,  in  each  place  where  it  appears  in  the  dodcet-book,  sub- 
stantially as  follows:  '*  Lien  suspended  upon  appeal.  See  older 
entered  ";  adding  tJie  proper  date.  Tf  a  portion  only  fs  exempted 
the  order  must  direct  the  clerk  to  make,  in  like  manner,  an  entry, 
substantially  as  follows:  "  Lien  partially  suspended  upon  appeA 
See  order  entered";  adding  the  proper  date.  The  clerit  most 
when  he  files  the  motion  papers,  and  enters  the  order,  make  the 
entry  or  entries  in  the  docket-book,  as  required  by  the  order. 
8ub»titute  for  Co.  Proc,  part  of  $  2S2. 

I   12ST.    From  what  time  order  snspends  the  Itom. 

Where  an  order  is  made,  as  prescribed  in  the  last  section,  by  the 
supreme  court  or  by  a  county  court,  it  operates  as  a  suspeiiiAoa  o* 
the  lien  upon  property  situated  in  the  comity,  where  the  jtid^ 
meut-roll  is  filed,  from  the  time  when  the  order  is  entered,  •■• 
the  proper  entry  made  in  the  docket-book.  If  the  property  «*- 
empted  is  situated  in  another  county,  or  if  the  order  was  >*if5 
by  a  court,  other  than  the  supreme  court  or  a  county  eoort;  tise 
ard^  operates  as  a  suspension,  from  the  .time,  when  the  proper 
entry  is  made  in  the  docket-book,  kept  by  the  Clerk  of  that  couaty, 
as  prescribed  in  the  next  section. 

Id.     • 


§  I2ft8.    How  Men  suspended  In  any  o«ker  oovatr* 

The  clerk,  with  whom  the  order  is  entered,  must,  upon  Jpy- 
ment  of  his  fees  therefor,  furnish  to  the  party  who  obtaSaed  Je 
order,  oae  or  more  tcaawcri^ta.  attested  l>y  hk  aigpalfire,  o^  P^ 
docket  of  the  judgment,  incluaing  the  ent^  made  upqi  y 
docket.  A  county  clerk,  in  whose  office  the  jiyf  gm^nt  [s  do|f«t». 
must,  upon  payment  of  his  fees  therefor.  '^g^'^Mf  ^fJJ? 
a  transcript;  and  make  an  entry  upon  the'aocwJt  of  the  Jnagaiftw 
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in  each  place  where  it  appears  in  his  docket-book,  subBtantialhr 
as  follows:  "  Lien  suspended  ",  or,  "  Lien  partially  suspended  , 
according  to  the  entr^  upon  the  original  docket,  and.  also,  '*  See 
tranacript  filed  ";  adding  tne  proper  date. 

S  1859.    When  asd  Ikow  Hen  irestor^d. 

At  any  time  after  a  judgment,  which  has  ceased  to  be  a  lieh. 
as  prescribed  in  the  last  three  sections,  is  affirmed,  or  the  appeal 
therefrom  is  dismissed,  the  lien  thereof  may  be  restored,  ati 
follows: 

1.  The  clerk,  in  whose  office  the  judgment  Of  affirmance,  or 
the  order  dismiBsitig  the  appeal,  is  entered,  must,  upon  the 
fe<iuest  of  th«  judgment  creditor,  docket  the  judgment  anew, 
as  it  was  originally  docketed,  but  in  the  order  of  priority  of  tho 
new  docket;  and  he  must  write,  upon  the  new  docket,  the  words, 
"Lien  restoired  by  redocket'*;  adding  the  date  of  redocketing« 

2.  A  tranacrfpt  of  the  new  docker  must  be  furnished  to  n 
cou&ty  clerk,  in  whose  office  an  eniry  of  the  suspension  of  the 
fie«  lM«  beeti  mad«,  aK  prearribed  in  the  last  two  sections;  and 
thereupon  the  judgment  must  be  docketed  by  him  anew,  in  the- 
onler  of  th«  priority  of  the  new  docket.  The  clerk  who  so  w- 
dockcta  the  judgment,  must  *make  an  entry  upon  the  new  docket, 
sabatantially  as  follows:  "  Lien  restoi-ed  by  redocket.  See  tran- 
•cript  illed  ";  adding  the  date  of  redocketing  in  hin  county. 

The  Hten  of  the  judgment  is  thereupon  -  restored,  for  the  unex- 
pired period  thereof,  as  if  the  order  had  not  been  made;  but  with- 
like  effect  only,  aa  against  judruient  creditors,  purchasers,  and 
mortgagees  in  good  faiths  as  if  the  judgment  had  then  been 
first  docketed^ 

I  laeo.  (Am;«,  lS8e^  ieii»  1»18.T  l^iMket  ot  |«dffnent» 
feow  o»ae<fclled« 

The  docket  of  a  judgment  must  be  cancolled  and  discharged 
by  the  cierk  in  whose  office  the  judgmentHroll  ie  filed,  or  by  the 
clerk  of  any  county  where  a  transcript  of  said  judgment  shail 
have  been  docketed,  Upon  filing  with  him  a  satisfaction-piece^ 
describing  the  judgment,  and  ereonttd  as  follows: 

1.  Except  as  otherwise  prescribed  in  the  next  mibdivi»ion,  tho 
satiBfaction-piec«  must  be  executed  by  the  party  in  whose  faror 
the  jadmnent  was  rendered^  or  his  executor  or  administrntor;  or« 
if  It  is  made  within  two  years  after  the  entry  of  judgment,  or 
after  the  entry  of  final  judgmont  or  order  of  affirmnncev  by  the" 
attorney  of  record  of  the  party.  But  w^here  the  authority  of 
the  attorney  has  been  revoked,  a  Hat isf action  by  him  is  not  con- 
clasive,  against  the  person  entitled  to  enforce  the  judgment,  in 
resp«ct  to  a  person^  who  had  actual  notice  of  the  revocation^ 
before  a  payment  on  the  judgment  was  made,  or  a  purchase  of 
property  bound  thereby  was  effected. 

2.  If  an  assignment  of  the  judgmeDt>  executed  by  the  party 
in  whose  favor  it  was  rendered^  or  hiis  executor  or  adminiRtrator 
has  been  filed  in  the  clerk's  office  the  satisfaction-piece  must  be 
exectited  by  the  person,  who  appears,  from  the  assignment,  or 
from  the  last  of  the  sabRequent  assignments,  if  any.  so  filed, 
showing  a  continuous  chain  of  title,  to  be  the  owner  of  the  judg- 
ment; or  by  his  executor  or  sdministrator. 

3.  If  the  satisfaction-piece  is  executed  by  an  attorney  in  fact, 
in  behalf  of  a  person  authorized  to  execute  it,  other  than  the 
attorney  of  record,  an  instrument,  containing  a  power  to  ac- 
knowledge the  satisfaction,   must  be  filed  with  the  satisfaction- 
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piece,  unless  it  has  been  recorded,  in  the  proper  book  for  record- 
ing deeds,  in  that  or  another  county;  in  which  case,  the  sati:»- 
faction-piece  must  refer  to  the  record,  and  the  clerk  may,  for 
his  own  indemuityi  require  evidence  of  a  record  remaining  in 
another  office. 

The  execution  of  e^ch  satisfaction-piece  or  power  of  attorney 
must  be  acknowledged,  before  the  clerk,  or  his  deputy,  and  cer 
tified  by  him  thereupon:  ot  it  must  be  acknowledged  or  proved, 
and   certified,   in  like  manner  as  n   deed  to  be  recorded  in  the 
county  where  it  is  filed. 

4.  In  the  absence  of  a  satisfaction  piece  under  any  of  the  fore- 
going provisions  of  this  section  the  docket  of  a  judgment  must  be 
canceled,  satisfied  and  discharged  by  the  clerk  in  whose  office 
the  judgment-roll  is  filed  at  any  time  if  the  judgment  debtor,  or 
his  legal  representatives,  or  any  other  person  shall  deposit  with 
such  clerk  a  sum  of  money  equal  to  the  amount  of  the  judgmeou 
or  if  the  docket  shows  a  partial  satisfaction  thereof,  the  unpaiti 
residue  thereof,  with  interest  to  the  time  of  such  deposit  and  in 
addition  thereto  a  sum  equal  to  one  per  centum  of  said  judgmeot 
or  unpaid  residue.  There  shall  be  delivered  to  such  clerk  with 
such  a  deposit  a  certificate  of  the  sheriff  of  the  same  county  dated 
on  the  day  of  such  deposit  that  no  execution  upon  the  judgment 
is  in  his  hands.  Upon  any  such  payment  and  delivery  of  saeh 
certificate  the  clerk  shall  enter  upon  the  judgment  docket  the 
words  **  satisfied  and  discharged  by  deposit."  All  the  provisions 
of  section  twelve  hundred  and  sixty-seven  of  this  act,  so  far  afi 
they  affect,  shall  be  applicable  to  this  subdivision  of  this  section, 
except  that  the  clerk  of  a  county  with  whom  a  judgment  has 
been  docketed,  but  with  w'hom  the  judgment-roll  has  not  been 
filed,  before  filing  the  transcript  and  canceling  and  discharging 
the  docket  of  a  judgment  satisfied  of  record  pursuant  to  this 
subdivision  of  this  section,  shall  also  require  to  be  delivered  to 
him  in  addition  to  the  certificate  provided  for  in  section  twelve 
hundred  and  sixty-seven  of  this  act,  a  certificate  of  the  sheriff  of 
the  same  county  showing  that  no  execution  is  in  his  hands  or 
that  an  execution  is  in  his  hands  and  that  he  has  received  pay- 
ment of  all  fees  to  which  he  would  by  law  be  entitled  if  he  had 
collected  by  virtue  of  an  execution  the  amount  of  said  judgment 
or  unpaid  residue  thereof  with  interest.  It  shall  be  the  daty 
of  such  sheriff  to  accept  such  fees  without  payment  to  him  of  the 
amount  of  the  judgment  or  any  part  thereof,  upon  there  being 
delivered  to  him  a  certificate  of  the  clerk  with  whom  the  judg- 
ment-roll is  filed,  showing  that  the  judgment  has  been  satisfied  of 
record;  and  it  shall  be  the  duty  of  any  sheriff  to  give  any  and 
all  certificates  required  under  this  subdivision  of  this  sectioB. 
upon  compliance  with  the  provisions  hereof  and  he  shall  be 
entitled  to  receive  fifty  cents  for  each  certificate.  All  depositsi  )f 
money  hereunder  shall  be  considered  as  paid  into  court  and  diail 
be  subject  to  the  provisions  of  the  code  of  civil  procedure  relatiTe 
to  the  payment  of  money  into  court,  and  the  surrender  of  sodi 
money  by  an  order  of  the  court.  The  additional  one  per  centnin 
to  be  deposited  as  aforesaid  shall  be  in  payment  of  all  fees  of  tiie 
financial  officer  of  the.  city  or  county  with  whom  any  money  is  de- 
posited hereunder.  But  no  provision  of  this  subdiyiaion  shaO 
affect  the  right  of  the  judgment  creditor  to  appeal  from  the  jodf* 
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ment,  or  make  any  motion  with  respect  thereto,  nor  shall  any 
proceedings  on  appeal  be  afifected  by  this  subdivision. 

2  R.    8.    862,    II   22,    28   and  24    (2  Bdm.    375),   and   L.    1884.   eb.    2G2. 

11  1,  2  and  3   (4  Edm.   622).     Am'd  bf  U   1890,  cb.  95;  U   1911,  cb.  590; 
•.  1913,  cb.  30.    In  effect  Sept.  1.  1913. 

I  1261.  Satliifactlom-pleee    to    be    irlvem    on    payment    of 
Jndffnaent. 

The  person,  entitled  to  enforce  a  judgment,  must  execute,  and 
acknowledge  before  the  proper  officer,  a  satisfaetion-pieoe  thereof, 
at  the  request  of  the  judgment  debtor,  or  of  a  person  intereHTeo 
in  the  property  bound  by  the  judgment,  upon  presentation  of  a 
Ratisfaction-piece,  and  payment  of  the  sum  due  upon  the  judg- 
ment, and  the  fees  allowed  by  law  for  taking  the  acknowledg- 
ment of  a  deed. 

Id.,    I    25    (2    Edm.    379),    am'd. 


I  12«a.  [Am'd,  189S.]  Anslvnor  mniit  aelcnowledffe  nii- 
•iKumeat. 

A  person  who  has  heretofore  executed,  or  hereafter  executes, 
a  written  assignment  of  a  judgment,  owned  by  him,  without 
acknowledging  the  execution  thereof,  before  an  officer  authorized 
to  take  the  acknowledgment  of  a  deed,  must  so  acknowledge  it, 
at  the  request  of  his  assignee,  or  of  a  subsequent  assignee  thereof, 
or  of  the  judgment  debtor,  upon  presentation  of  the  assignment, 
asd  payment  of  the  officer's  fees. 

L.    1895.    cb.    946. 

I  1203.  Assiamee  irho  Is  a  receiver,  etc.,  may  file  notice. 

A  resident  of  the  State,  or  a  person  having  an  office  within  the 
State,  for  the  regular  transaction  of  business,  in  person,  who 
becomes  the  owner  of  a  judgment,  by  virtue  of  a  general  assign- 
ment for  the  benefit  of  creditors,  or  of  an  appointment  a»  a 
receirer,  or  trustee  or  assignee  of  an  insolvent  debtor  or  bank- 
nipt,  may  file  with  the  clerk,  in  whose  office  the  judgment-roll  is 
filed,  a  notice  of  the  assignment,  or  of  his  appointment,  and  of 
his  ownership  of  the  judgment.  The  noticp  must  be  subscribed 
by  him,  adding  to  his  signature  his  place  of  residence,  and  also, 
if  he  resides  without  the  State,  his  office  address.  A  notice  so 
filed  has  the  same  force  and  effect,  for  the  purposes  of  this 
article,  as  if  it  was  an  assignment  of  the  judgment. 

1  1804.  Entry  In  docket,  npon  return  of  ezecatlon  sat- 
isfied. 

Where  an  execution  is  returned,  wholly  or  partly  satisfied,  the 
clerk  must  make  an  entry  of  the  satisfaction,  or  partial  satisfac- 
tion, in  the  docket  of  the  judgment,  upon  which  it  was  issued. 
Thereupon  the  judgment  is  deemed  satisfied,  to  the  extent  of 
the  amount  returned  as  collected,  unless  the  return  is  vacated 
by  the  court. 

2  R.   8.  362.    i  26  (2  Bdm.  375). 

I  120S.  Id.;  Inhere  ezecatlon   returned   nnnatliified. 

Where  an  execution  is  returned  wholly  unsatisfied,  the  clerk 
moat  immediately  make,  in  the  docket  of  the  judgment,  upon 
which  it  was  issued,  an  entry  of  the  fact,  stating  the  time  w^hen 
the  execution  was  returned. 
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I  IIBOO.  Sheriff  to  irlve  eopy  of  Mitlafled  execution;  clerk 
to  enter  Ma tlMf action. 

A  sheriff,  upon  being  paid  the  full  amount  due  upon  an  execu- 
tion in  his  hands,  muHt  immediately  indorse  thereupon  a  retnrn 
of  satiBfaction  thereof.  He  must  also  deliver,  to  the  person 
making  the  payment^  upon  the  latter'e  request,  and  pajrmeut 
of  the  fees  allowed  by  law  therefor,  a  certified  copy  of  the 
execution,  and  of  the  return  of  satisfaction  thereupon:  which 
may  be  filed  with  the  clerk  of  the  same  county,  who  must  there- 
upon cancel  and  discharge  the  docket  of  the  judgment,  as  if  the 
judgment-roll  was  filed  in  his  office,  and  the  execution  was  i«* 
turned  to  him,  as  satisfied.  But  this  section  does  not  exonerate 
the  sheriff,  from  his  duty  to  return  the  execution,  to  the  derk 
with  whom  the  judgment-roll  is  filed. 

U    I860,    cb.    6,    I    1    (4   Bdm.    685),   am'd.     See    I    1806. 

i   1867.  Dooketf  i/rltea  to  be  dftaeharareA  and  eaAeelled. 

The  clerk  of  a  county,  with  whom  a  judgment  has  been  dock- 
eted,  must  cancel  and  discharge  the  docket  thereof,  upon  tlie 
filing,  with  him,  of  a  certificate  of  the  clerk,  with  whom  the 
judgment-roll  is  filed,  showing  that  the  judgment  has  been  re- 
versed, vacated,  or  satisfied  of- record;  or  the  certificate  of  tb« 
clerk  of  the  county,  with  whom  a  copy  of  an  execution,  and  of 
a  return  of  satisfaction  thereupon,  have  been  filed,  as  prescribed 
in  the  last  section,  showing  that  they  have  been  so  filed,  and  the 
docket  cancelled  and  discharged  accordingly. 

L.  I860,  cb.  6,   I  2,  and  L.  1844,  ch.  104,  |  5  (4  Bdm.  627),  coasoliditt^ 

§  1868.  [Repealed  by  I^.  1909,  ch.  17.  See  Consolidated  Lavs, 
tit.  Debtor  and  Creditor  Law,  f  150.] 

I  126d.  Power   of   courts    respectlUflr  docket. 

A  court  of  record  has  the  same  power  and  jurisdiction,  coo- 
cerning  the  docket  of  its  judgments,  kept  by  a  county  clerk,  whidi 
it  has  concerning  the  docket,  kept  by  its  own  clerk.  It  may 
direct  that  such  a  docket  be  amended;  or  that  its  judgment,  there 
docketed,  be'  docketed  nunc  pro  tunc. 

U   1844.  cb.   104.   S   7   (4  Edm.  628).  am'd. 

I  18ro.  Clerk   to  llle  and   note  a«stvnment  of  Jiidirn&ent. 

Upon  the  presentation,  to  the  clerk  of  a  court  of  record,  of  an 
assignment  of  a  judgment,  entered  in  his  ofUce,  executed  bv  s 
person  entitled  to  satisfy  the  judgment,  as  prescribed  in  sectwo 
1200  of  this  act,  and  otherwise  executed  as  prescribed  in  that 
section,  with  respect  to  a  satisfaction-piece,  and  npon  payment 
of  the  fees,  allowed  by  law,  for  filing  a  transcript,  and  docketiivt 
a  judgment  therenpon,  the  clerk  must  forthwith  file  the  assigB- 
ment  in  his  office,  and  make,  upon  the  docket  of  the  judgraent. 
an  entry  of  the  fact,  and  of  the  day  of  filing;  or,  if  h«  keeps  a 
separate  book  for  the  entry  of  assignments  of  judgmenta,  as 
entry,  referring  to  the  page  of  the  book,  where  the  filing  of  the 
assignment  is  noted. 

I  1271.     [Repealed,  1870.] 

I   1272.  To  rvtkAt   Jndarments   and   eareentiona  tMIti    artlcit 
applies. 

This  article  applies  only  to  a  judgment,  wholly  or  partly  fbr 
a  sum  of  money,  or  directing  the  paj-ment  of  a  sum  i>f  money; 
and  to  an  execution  issued  upon  such  a  judgment. 
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TITLE  H. 
Judgmento  ti^ea  without  prooMi, 

1.  Ck>nf«MioB  of  Ja<lgment. 

2.  Bohniiitlnin  of  a  oontroTerty,  vpon  facta  tdoiltt«4, 

Confemon  of  judgment. 

Bee.  1273.  JadgmeBt  nsj^  M  coafeaMd. 

1274.  Statement;    form  thereof. 

1275.  Statement  to  be  filed,  and  Judgment  entered. 

1276.  Jodgmeat-roll;  dooketing  and  enforcing  the  jadgment, 

1277.  Szecution.   wtiere  the  judgment  la  not  all  due. 

1278.  Oonfeiakkn  by  one  of  aeveral  Joint  debtors. 

f   12T3.    [Am'd,     187T,     180T,     1009.3     Jaclgrmeiit     nttLj     be 


A  judKnient  by  ronfession  may  be  entprod,  without  artfon, 
pither  for  money  due  or  to  become  due,  or  to  secure  a  person 
against  contingent  liability  in  behalf  of  the  defendant,  or  both, 
as  prescribed  in  this  article. 

C«.  Pror..  i  282:  L.  1827,  ch.  88.  Am'd  by  U  1909.  ch.  05.  AIho  partly 
repealetl  by  L.  1909,  ch.  19.  See  Consolidated  Ijiwr,  tit.  Dompstir  Rolation« 
l^w.  f  51.  See  note  87  of  notes  of  Board  of  Statutory  Canaolldatlon  at  end 
of  eodfi. 

f  1274.  StatemeBtf  fiyrm  thereof.     • 

A  written  stateiqexit  must  be  made,  and  signed  by  the  defend* 
ant,  to  the  following  effect : 

1.  It  must  state  the  sum,  for  which  judgment  may  be  entered, 
and  authorize  the  entry  of  judgment  therefor. 

2.  If  the  judgment  to  be  confessed  is  for  money  due  or  xo 
become  due,  it  must  state  concisely  the  facts,  out  of  which  the 
debt  arose;  and  must  show,  that  the  sum  confessed  therefor  is 
justly  due,  or  to  become  due. 

S.  If  the  jud^ent  to  be  confessed  is  for  the  purpose  of  secur- 
ing the  plaintiff,  against  a  contingent  liability,  ft  must  state 
concisely  the  facts,  constituting  the  liability;  and  must  show, 
that  the  sum  confessed  therefor  does  not  exceed  the  amount 
of  the  lii^biUty. 

The  statement  must  be  verified  by  the  oath  of  the  defendant, 
to  the  effect,  that  the  matters  of  fact  therein  set  forth  are  tme. 
Id.,  f  888.  am*d. 

I  1270.  lAm'd,  1895t  1916.1  Statement  to  be  Hied,  and  Jndgr- 
ment  entered. 

At  any  time  within  three  years  after  the  statement  is  verified, 

it  may  be  filed  with  the  county  clerk  of  the  county  of  which  the 

defendant  was  a  resident  at  the  time  of  making  such  statement, 

or,   where  the  sum,  for  which  judgment  is  confessed,   does  not 

exceed  two  thousand  dollars,  exclusive  of  interest  from  the  time 

of  making  the  statement,  with  the  clerk  of  the  city  court  of  the 

city  of  New  York,  provided,  however,  that  the  defendant  at  time 

of  making  such  statement  was  a  resident  of  the  city  of  New  York. 

Thereupon  the  clerk  must  enter,  in  like  manner  as  a  judgment  is 

entered  is  an  action,  a  judgment  for  the  sum  confessed,  with 
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costs,  which  he  must  tax,  to  the  amount  of  fifteen  dollars,  be- 
sides disbursements  taxable  in  an  action.  If  the  statement  is 
filed  with  a  countj-  clerk,  the  judgment  must  be  entered  in  th« 
supreme  court;  if  it  is  filed  with  the  clerk  of  another  court. 
specified  in  this  section,  the  judgment  must  be  entered  in  the 
court  of  which  he  is  clerk.  But  a  judgment  shall  not  be  entered 
upon  such  a  statement,  after  the  defendant's  death. 

Co.  Proc..  S  384,  first  sentence.    Am*d  by  L.  1895,  ch.  946:  L.  1915.  ch.  638. 
In  effect  Sept.  1,  1910. 


9  1276,  [Am*d,     1879.]    Jad«n*nt-roU )     doekcttav 
enfordnir    the   Jndiruieut. 

The  clerk,  immediately  after  entering  the  judgment,  mnit 
attach  together  and  file  the  statement,  as  verified,  and  a  cow 
of  the  judgment;  which  constitute  the  judgment-roll.  The  jnof- 
meut  may  be  docketed,  and  enforced  against  {>roperty,  in  the 
sumo  manner,  and  with  the  same  effect,  as  a  judgment  in  an 
action,  rendered  in  the  same  court;  and  each  provision  of  law, 
relating  to  a  judgment  in  an  action,  and  the  proceedings  aabw- 
Quent  thereto,  apply  to  a  judgment  thus  taken. 

Id.,  I  884,  second  and  third  sentences  nm'd. 

I  1277.  Bxecntlon  vrhere   the    Jndirinent   la   not    all   d«a. 

Where  the  debt,  for  which  the  judgment  is  rendered,  is  nol 
all  due,  execution  may  be  issued,  upon  the  judgment,  for  tiie 
collection  of  the  sum  which  has  become  due.  The  execatioa 
must  be  in  the  form  prescribed  by  law,  for  an  execution  upon  a 
judgment  for  the  full  amount  recovered;  but  the  person,  whow 
name  is  subscribed  to  it,  must  indorse  thereupon  a  direction  to 
the  sheriff,  to  collect  only  the  sum  due,  stating  the  amoimt 
thereof,  with  interest  thereon,  and  the  costs  of  the  judgment 
Notwithstanding  the  issuing  and  collection  of  such  an  execotioB, 
the  judgment  snail  remain,  as  security  for  the  sum  or  sums  to 
become  due,  after  the  execution  is  issued.  When  a  further  sum 
becomes  due,  an  execution  may,  in  like  manner,  be  issued  for 
the  collection  thereof;  and  successive  executions  may  be  issued, 
as  further  sums  become  due. 
Id.,  remainder  of  S  884. 


i  1278.  Confession    by    one   off   several    Joint   debtoi 

One  or  more  joint  debtors  may  confess  a  judgment  for  a  Joint 
debt,  due  or  to  become  due.  Where  all  the  joint  debtors  do  not 
unite  in  the  confession,  the  judgment  must  be  entered  and  en- 
forced against  those  only  who  confessed  it;  and  it  is  not  a  bar 
to  an  action  against  all  the  joint  debtors,  upon  the  same  demand. 
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c.  11,  t.  2.  a.  2  SUBMISSION  OP  CONTROVERSY.  If  127&-81 

ARTICLBS  SStCOHD. 

8ubmi98icn  of  a  controversy,  upon  facts  admitted, 

8ie.  12TO.  OontTOTeraj,    how    sataiitted   wltlioat   prooeM. 

1280.  Papers  to  be  filed;   controrerty  thereupon   becomes  an  action. 
1S81.  Subsequent  proceedings  regulated. 

I  12T9.  Controversy,    Itotr    snbmttted    'wltltout    proeesa. 

The  parties  to  a  queBtion  in  difference,  which  might  be  the 
rubject  of  an  action,  being  of  -full  age,  may  agree  upon  a  case, 
containing  a  statement  of  the  facts,  upon  which  the  controrersy 
depends;  and  may  present  a  written  submission  thereof  to  a 
court  of  record,  which  would  have  jurisdiction  of  an  action, 
brought  for  the  same  cause.  The  case  must  be  accompanied 
with  the  affidavit  of  one  of  the  parties,  to  the  effect,  that  the 
controTersy  is  real;  and  that  the  submission  is  made  in  good 
faith,  for  the  purpose  of  determining  the  rights  of  the  parties. 
The  submission  must  be  acknowledged  or  proved,  and  certified, 
in  like  manner  as  a  deed,  to  be  recorded  m  the  county  where 
it  is  filed. 

Go.  Proc.,  part  of  |  372,   am*d. 

I  laSO.  Pai»er«  to  be  filed  |  eontroveray  tlterenpom  be« 
eomee   an  aetlon. 

The  case,  submission,  and  affidavit,  must  be  filed  in  the  office 
of  the  clerk  of  the  court  to  which  the  submission  is  made.(l)  If 
the  submission  is  made  to  the  supreme  court,  they  must  be  filed 
in  the  office  of  the  county  clerk,  if  any,  cpecified  in  the  submis- 
sion; if  no  county  clerk  is  so  specifi-^d,  thoy  may  be  filed  in  the 
office  of  any  county  clerk.  The  filing  is  a  presentation  of  the 
submission;  and  thenceforth  the  controversy  becomes  an  action: 
and  each  provision  of  law,  r^ating  to  a  proceeding  in  an  action, 
applies  to  the  subsequent  proceedings  therein  except  as  otherwise 
prescribed  in  the  next  sction. 

(1)  New.  Beaalnder  Is  sabttttuted  fw  Oo*  Pioe,,  |  874,  and  part  of  If  an 
and   373.  ' 

I  1281.  [Am'd,  ises,  1899.]  Snbaeqnemt  proeeedtniTS  regrn- 
lated. 

An  order  of  arrest,  a  temporary  injunction,  or  a  warrant  of 
attachment,  cannot  be  granted  in  such  an  action;  the  costs 
thereof  are  always  in  the  discretion  of  the  court,  but  costs  can- 
not be  taxed,  for  any  proceedings  before  notice  of  trial;  the  action 
must  be  tried  by  the  court,  upon  the  case  alone;  and  the  case, 
submission,  affidavit,  and  a  certified  copy  of  the  judgment,  and 
of  any  order  or  paper  necessarily  affecting  the  judgment,  con- 
stitute the  judgment  roll.  If  the  action  is  in  the  supreme  court 
it  must  be  tried  snd  judgment  rendered  by  the  appellate  division 
thereof,  and  if  in  the  city  court  of  the  city  of  New  Yorkv  it 
must  be  tried  and  judgment  rendered  at  the  general  term  thereof. 
If  the  stat^nent  of  facts  contained  in  the  case,  is  not  sufficient 
to  enable  the  court  to'  render  judgment,  an  order  must  be  mada 


i  1281  BUBMIBSION  OF  GONTROYBRST.  ••  11,  tS;i.S 

dismuusing  the  submisakui,  without  eott«  to  either  party;  nnloi 
the  court  permits  the  parties,  or,  in  a  proper  case  their  repf^ 
^entatires,  to  file  an  additional  statement  which  it  maj  do^  in  itt 
discretion,  without  prejudice  to  the  original  statement. 

L.U86,oh.M6;L.  18Mkeh.n6.    In  sSbo*  lUv  f,  UM. 

SIM 
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TITLB  ni. 

Vacating  or  Mtting  aside  a  judgment,  for  irregularity  or 

error  in  mist. 

Sec.  1282.  MotlOB  to  Btt  aiM*  JodgiMBt  for  trregvUilty;   w4«n  tt  maj  ht 

hMid. 
1S88.  MotittB  to  aet  asMo  JnilffmeBt  for  error  ia  fact;  Wlien  It  maj  bo 

made  bj  party. 
1284.  Id.;   after  a   party*!   death. 
12M.  Id.;   by  a   perooa  not  a  party. 

1286.  Id.;  wben  seTeral  partlea  are  entitled  to  moTo. 

1287.  To  wbom  notice  of  the  motion  moat  be  glyeo. 

1288.  Id.;  when  real  property  recovered  by  the  l«dcin«it  has 

▼oyod. 
1288.  Bow  notice  glyen  nnder  thla  title. 
1280k  Within  what  tine  notion  to  bo  made. 
1291.  Baoepcioaa  la  caaoa  of  dlaablllty. 
1282.  ReaUtutlon;    when    directed. 


I  128a.  MoUoA  to  aet  aalde  Judament  for  frregnl9inty% 
vrken  It  «n«r  be  heard. 

A  motion  to  set  aside  a  final  judgment,  for  irregnlarity,  sliall 
not  be  heard,  after  the  expiration  of  one  year  sinee  the-fillBg 
of  the  jndgment-roU;  unless  noti<!e  thereof  is  given  for  a  da^ 
within  the  year,  and  either  the  hearing  is  adjourned,  by  one  or 
more  orders,  until  after  the  expiration  of  the  year;  or  the  term, 
for  which  it  is  thus  noticed,  is  not  held.  In  the  latter  event, 
the  motion  may  be  re-notieed  for,  and  heard  at,  the  next  term 
at  which  it  can  be  made,  held  not  less  than  ten  days  after  the 
day,  when  the  first  term  was  appointed  to  be  held. 

S  ft.  8.  869.  I  t  01  Mm.  SH),  reoodelled.     flee  «  T24. 


S  1288.  Motion  to  aet  «aid«  |«idvB»«nt  tor  «rror  tat  f »ot| 
when  tt  aaay  be  Btftdc  br  p««tr- 

A  motion  to  set  aside  a  final  judgment,  rendered  in  a  court  of 
record,  fy>r  error  in  fact,  not  arising  upon  the  trial,  nay  b*  made 
by  the  party  against  whom  it  is  rei^ered;  or,  if  an  execution 
haa  not  been  issued  thereon,  and  the  judgment  has  not  been 
wholly  or  partly  satisfied  or  enforced,  by  the  party  in  whose 
faror  it  is  rendered.    (See  S  1290.) 

t  B.  8.  Ml,  parts  of  ||  2  and  8  (2  E4m.  «1^.  coosolldatod  and  am'd. 


I  iaB4»  Jd.|  aft»r  a  9m.wtr*m  deatb. 

A  like  motion  may  be  made,  after  the  death  of  a  partF  enti- 
tled to  make  it,  as  prescribed  in  the  last  section,  by;  the  following 
persons:  , 

1.  Where  the  judgment  awards  a  sum  of  money,  or  a  chattel, 
or  an  interest  in  real  property,  which  is  declared  by  law  to  be 
sssettLthe  motion  may  ne  made  by  his  executor  or  admhiistrator. 

2.  Where  the  judgment  awards  real  property,  or  the  poosessioB 
thereof,  or  where  the  title  to  or  an  estate  or  interest  in  real 
lyroperty  is  determined  or  affected  thereby,  the  motion  may  he 
made  by  the  heir  of  the  decedent  to  whom  the  real  property 
descended,  or  might  have  descended,  or  by  the  person  to  whom 
be  devised  it 

3.  Where  the  judgment  Is  rendered  against  or  !n  fnvor  of  two 
or  more  persons,  the  motion  may  be  made,  jointly,  by  the 
sarvivor,  and  the  person  who  would  have  been  entitled  to  make 
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!t,  if  the  judgment  had  been  rendered  in  fayor  of  or  againat  the 
decedent  only. 

2  B.  S.  591.  I  2,  tabd.  2  and  8,  and  fi  6.  conaolidated. 

I  U85.  Id.  I  by-  m.  peraoA  not  «  pMrrty* 

A  motion  may  be  made,  either  before  or  after  the  death  of  the 
lefendant,  by  a  person,  who  is  not  a  party,  to  set  aaide,  for  error 
In  fact,  not  arising  upon  the  trial,  a  judgment,  rendered  in  an 
action  against  a  tenant  for  life,  or  for  years,  awarding  real 
property,  or  the  possession  of  real  property,  in  which  the  persoa 
making  the  motion  has  an  estate,  or  interest,  in  reverBfon  or 
remainder. 

Id.,  I  2,  sabd.  4.  remodelled. 

I  18811.  14. 1  ^vlien  aever&l   parties  «re  entitled  to   aaove* 

Where  two  or  more  persons  are  entitled  to  move  to  set  aside 
a  judgment,  as  prescribed  in  the  last  three  sections,  one  or  more 
of  them  may  move  separately;  but,  in  that  case,  notice  of  the 
motion  must  be  given  to  those  who  do  not  join  therein,  tn  like 
manner  as  if  they  were  adverse  parties. 

Bobetitute  tor  2  B.  8.  582.  ||  7-17. 

1  1287.  To   wboni  notice    of  tbe   motion  mnat  be  flrlT-en. 

Notice  of  a  motion  to  set  aside  a  final  judgment,  for  error  in 
fact,  not  arising  upon  the  trial,  must  be  given  to  the  adverse 
pan^,  or,  in  case  of  his  death,  to  each  person  who  might  hav<0 
moved,  as  against  the  moving  party,  to  set  aside  the  judjgment 
for  the  same  cause,  as  prescribed  in  this  title.(l)  Where  the 
motion  is  made  by  the  party  against  whom  the  judgment  m 
rendered,  or  by  his  heir,  devisee,  executor,  or  administrator, 
service  of  the  notice*  upon  the  attorney  of  record  for  the  party, 
in  whose  favor  tbe  judgment  is  rendered,  has  the  like  eifect.  aa 
if  it  was  served  upon  the  party.  (2) 

(1)  Id.,  the  aubetaDce  of  |  19,  except  tbe  laat  claoae  of  aubd.  S  tbereoC 
ISO   New. 

I  1288.  Id.)  wben  real  property  reooTered  br  tbe  Jnds^ 
ment  bas  been  eon^eyed. 

Where  the  judgment  awards  real  property,  or  the  possesaioB 
thereof,  or  where  the  title  to,  or  an  estate  or  interest  in.  res! 
property  is  determined  or  affected  thereby,  and  the  real  property, 
or  estate  or  interest  therein,  has  been  conveyed,  by  the  adrerse 
party,  more  than  eight  days  before  the  hearing  of  the  motion, 
notice  of  the  motion  must  also  be  given  to  each  actual  occupant 
of  the  property,  claiming  under  the  conveyance. 

2  R.   S.  692,  remainder  of  |  19. 

I  1288.  How  notlee  ffiven  under  tbia  title. 

Notice  must  be  given,  in  a  case  specified  in  this  title,  by^  per- 
sonal service  of  a  written  notice,  or  of  an  order  to  show  canae 
why  the  motion  should  not  be  granted;  or,  if  a  person  entitled  to 
notice  cannot,  with  due  diligence,  be  found  within  the  States 
in  any  manner  which  the  court,  or  a  judge  thereof,  directs  ia 
an  order  to  show  cause,  or  which  the  court  directs  in  a  subse- 
quent order. 

I  1880.  "Wltbin   vrbat   time  motion   to  be   made. 

A  motion  to  set  aside  a  final  judgment,  for  error  in  fact,  not 
arising  upon  the  trial,  shall  not  be  heard,  except  as  specified 
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in  the  next  section,  after  the  expiration  of  two  years  since  the 
filing^  of  the  judgment-roll,  unless  notice  thereof  is  given,  for  a 
day  within  the  two  years;  and  either  the  hearing  is  adjourned, 
by  one  or  more  orders,  until  after  the  expiration  of  the  two 
years;  or  the  term,  for  Which  it  is  thus  noticed,  is  not  held.  In 
the  latter  eyent,  the  motion  may  be  re-noticed  for,  and  heard 
at.  the  next  term  at  which  it  can  be  made,  held  not  less  thax^ 
ten  days  after  the  day,  when  the  first  term  was  appointed  to 
be  held. 

I  1291.  Bxeeptloma  Ia  o««es  of  atsAblliiy. 

If  the  person,  against  whom  the  judgment  is. rendered,  is,  at 
the  time  of  filing  the  judgment-roll,  either 

1.  Within  the  age  of  twenty-one  years;  or   • 

2L  Insane;  or 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution,  upon  con- 
viction of  a  criminal  offence,  for  a  term  less  than  for  life; 

The  time  of  snch  a  disability  is  not  a  part  of  the  time,  limited 
by  the  last  section ;  except  that  the  time,  within  which  the  motion 
mar  be  heard,  cannot  be  extended  more  than  &Ye  years  by  such 
a  disability,  nor,  in  any  case,  more  than  one  year  after  the 
disability  ceases. 

Wwtm  2  R.  8.  094,  §{  22  and  24. 

I   1292.  Restltntloai   wlieM    aireoted. 

Where  a  judjnnent  is  set  aside  for  any  cause,  upon  motion, 
the  court  may  direct  and  enforce  restitution,  in  like  manner,  with 
like  effect,  and  subject  to  the  same  conditions,  as  where  a  Judg- 
Bent  is  reyersed  upon  appeal. 
»•  I  1321.  post. 
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CHAPTER  Xlt 

Appeals. 

tmg  I«-e«terAl  PntltloBS,  lUlstla^  to  tie  ApiMftli  rivtlda  l^r  latUi 
OimpUT* 

TITLE  II.— Appeal  to  the  Court  of  Appeals. 

TITLE  IIL— Appeal  to  the  SvpMno  C»«rt  ttvm  all  Inftrtof  CMri. 

tITLK  IT.— App«al  to  the  Appotlate  UltislOA  of  the  flvpttmo  CvmtU 

TITLE   T.  -Appeal  From  a  Aetormimattom  U  a  ftpeoial  Proeooif sf  • 

TITLBI. 

Oeaeral  proviiionsy  relating  to  the  appeikle  proTided  tor  i» 

this  chapter. 

1hi«   1298.  Writs  Of  error  sboliehed. 
1294.  When  party  may  appeal. 
1206.  Parties  to  appeal;  how  deelgnated.    Title  of  cause. 

1296.  When  a  person  entitled  to  becotne  a  party  may  appeal. 

1297.  Appeal  when  adyerse  party  has  died. 

1298.  Proceedings,  when  part^  dies  penfling  appeal. 
1S99.  Order  of  sabstitution. 

1300.  Appeal,   bow   taken. 

1301.  When  notice  of  appeal  to  specify  interlocutory  Jodgmeot.  de. 

1802.  Proceedings,  If  attorney  or  party  not  found. 

1803.  Defects  in  proceedings  may  bo  supplied. 

1804.  Order    appealed    from    most    be   entered.    Proceedings    to   eosiptf 

entry. 
1306.  Security  may  be  waived. 
1808.  Deposit  In  lien  of  undertaking. 

1807.  Undertaking  must   be  filed. 

1808.  New  undertaking  to  be  given,   when  sureties  are  insolvent,  etc. 
1300.  Action  upon  undertaking,   when  not  to  be  brou^t. 

1810.  When  appeal  stays  proceedings;  effect  thereof. 

1311.  Levy  upon  personal  property,  when  superseded  by  appeal. 

1812.  Court  mny  limit  amount  of  security  in  certain  cases. 

1818.  No  security  necessary,  on  appeal  by  the  people,  etc. 

1814.  Id.;  on  appeal  by  a  domestic  municipal  corporation. 

1815.  Papers  to  be  transmitted  to  appellate  court. 

1816.  Interlocutory  judgment,   or  intermediate  order,    may  be  revlewea 

1817.  Judgment  or  order  on  appeal. 

1818.  When  no  appeal  lies  from  Judgment  of  reversal. 

1819.  Mode  of  enforcing  affli-med  or  modified  Judgment. 

1820.  Id.:   as  to  order. 

1821.  Mode  of  cancelling  docket  of  reversed  or  modlfled  Jodgneot. 
1322.  Id.;  when  reversal,  etc..  was  by  court  of  appeals. 

1823.  Restitution:  when  awarded. 

1323a.  Remarks  or  comments  of  Judge,  duly  excepted  to,   shall   be  nb- 
ject  to  revlt'W. 

f  1208.  Writa   of  error  abollnhea. 

The  writ  of  error  in  a  civil  action  or  special  proceeding  hai 
been  abolished. 

Substituted  for  Co.   Proc.,   |   333,  and  the  first  sentence  of  {  467. 

§  1294.  "Wlieii  party  mar  appeal. 

A  party  aggrieved  may  appeal,  in  a  case  prescribed  in  thia 
chapter,  except  where  the  judgment  or  order,  of  which  he  com' 
plains,  was  rendered  or  made  upon  his  default. 

Oo.  Proc.,  I  325,  am*d  by  adding  the  final  clause.    See  I  2508. 
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S    IMIS.   Partiea     to    appeali    "h^w    designated.    Title    of 


The  party  or  person  appealiniT  is  designftted  as  the  appellant, 
and  the  adTerse  party  as  the  respondent.  After  an  appeal  is 
taken  to  another  court,  the  name  of  the  appellate  codrt  must  be 
snbstitnted,  for  that  of  the  court  below,  in  the  title  of  the  action 
or  special  proceeding,  and  in  any  case,  the  name  of  the  county, 
if  it  is  mentioned,  may  be  omitted;  otherwise  the  title  shall  not 
be  chanired,  in  consequence  of  the  appeal. 

Co.  Ptoc.,  i  826,  am'd. 

g  12190*  Wlten  m  peraon  entitled  to  become  a  party  n&ay 
»ppe«l. 

A  person  aggrieved,  who  is  not  a  party,  but  is  entitled  by  law 
to  be  substituted,  in  place  of  a  party;  or  who  hsR  acquired,  since 
the  making  of  the  order,  or  the  rendering  of  the  judgment  ap- 
pealed from,  an  interest,  which  wouid  have  entitled  him  to  be 
■o  substituted,  if  it  had  been  previously  acquired,  may  also  ap- 
peal, as  prescribed  in  thiti  chapter,  for  an  appeal  by  a  party.  But 
the  appeal  cannot  be  heard,  until  he  has  been  substituted  in  place 
of  the  party;  and  if  he  unreasonably  neglects  to  procure  an  order 
of  substitBtion,  the  appeal  may  be  dismissed,  upon  motion  of  the 
respondent     (See  §  2569.) 

I  1297.  Appeal  Trhen  adverse  party  has  died. 

Where  the  adverse  party  has  died,  since  the  making  of  the 
order,  or  the  rendering  of  the  judgment  appealed  from,  or  where 
the  judgment  appealed  from  was  rendered,  after  his  death,  in  a 
case  prescribed  by  law,  an  appeal  may  be  taken,  as  if  he  was 
living;  but  it  cannot  be  heard,  until  the  heir,  devisee,  executor,  or 
administrator,  as  the  case  requires,  has  been  substituted  as  the 
respondent.  In  such  a  case,  an  undertaking  required  to  perfect 
the  appeal,  or  to  stay  the  execution  of  the  judgment  or  order 
appealed  from,  must  recite  the  fact  of  the  adverse  party's  death; 
and  the  undertaking  enures,  after  substitution,  to  the  benefit  of 
the  person  substituted. 

i  IJHM.  [4JB'df  1.877.]  Fvoceedln^a,  wben  party  dies 
pendln*  appeal. 

Where  either  party  to  an  appeal  dies,  before  the  appeal 
18  heard,  or  has  heretofore  died,  and  the  appeal  has  not  been 
heard,  if  an  order,  substituting  another  person  in  his  place, 
is  not  made,  within  three  months  after  his  death,  or,  where 
he  has  heretofore  died,  within  three  months  after  this  section 
takes  effect,  the  court,  in  which  the  appeal  is  pending,  may,  in 
its  discretion,  make  an  order,  requiring  uU  persons  interested  in 
the  deced^it's  estate,  to  show  cause  before  it,  why  the  judgment 
or  order  appealed  from  should  not  be  reversed  or  affirmed,  or 
the  appeal  dismissed,  rs  the  case  requires.  The  order  must 
specify' a  day,  when  causo  is  to  lo  shown,  which  must  be  not 
less  than  six  months  after  making  the  order;  and  it  must  desig- 
nate the  mode  of  giving  notice  to  the  persons  interested.  Upon 
tiie  return  day  of  the  order,  or  at  a  subsequent  day,  appointed 
by  the  court,  if  the  proper  person  has  rot  been  substituted,  the 
court,  upon  proof,  by  affidavit,  that  notice  has  been  given,  as 
KQHired  by  the  order,  pi(i7  reverse  or  affirm  the  judgment  or 


ppealed  from,  or  dismiss  the  appeal,  or  make  such  furtbei 
1  the  premises,  as  the  case  requires. 
:ute  for  CJo.   Proc.,   part  of  |   121. 

^9.  OriLer   of  subs  tit  ation. 

re  the  appeal  is  from  one  court  to  another,  an  application 
order   of   substitution,   as    prescribed   by    the   last   three 

s,  must  be  made  to  the  appellate  court.  Where  persoiuil 
of    notice  of   application   for  an  order   has   been  made, 

the   State,   upon   the  proper  representative   of   the  dece- 

ti  order  of  substitution  may  be  made,  upon  the  applicatioo 

surviving  party. 

M>.   [Am'd,   1800.]     Appeal,  how  taken. 

ippeal  must  be  taken,  by  serving,  upon  the  attorney  tor 
erse  party,  as  prescribed  in  article  third  of  title  sixth  of 

eighth  of  this  act,  and  upon  the  clerk,  with  whom  the 
nt  or  order  appealed  from  is  entered,  by  filing  it*  in  lu« 
I  written  notice,  to  the  effect,  that  the  appellant  appeals 
lie  judgment  or  order,  or  from  a  specified  part  thereof, 
in  ani)eal  to  the  court  of  appeals  from  an  order  of  the 
te  division,  made  upon  an  appeal  from  the  surrogatw 
the  notice  of  appeal  shall  be  filed  with  the  clerk  of  the 
tes'  court, 
•oc..    S    S27,    first   sentence.    Am*d  by   L.    1909,     ch.    416.     In  «ff«t 

1909.    See   §    2574. 


1.  "Wlien  notice   of  appeal  to  apeoiffy  lnterloont« 
ent,   etc. 

'6  the  appeal  is  from  a  final  judgment,  cr  from  a  finil 
Q  a  special  proceeding,  and  the  appellant  intends  to  bring 
review  thereupon^  an  interlocutory  judgment,  or  an  iDte^ 
i  order,  he  must,  in  the  notice  of  appeal,  distinctly  spedfj 
'riocutory  judgment,  or  intermediate  order,  to  be  reviewed. 

1316  and  1817,   post. 
S.  Proceedlnara,  if  attorney  or  party  not  found* 

e  attorney  for  the  adverse  party  is  dead;  or  if  he  haa 
'moved,  and  notice  of  the  removal  has  been  served  upon 
•ellant's  attorney,  and  another  attorney  haa  not  been  sab- 

in  his  place;  or  if,  for  any  reason,  service  of  a  notice 
a  I,  upon  the  proper  attorney  for  the  adverse  party,  can- 
th  due  diligence,  be  made  within  the  State,  the  notice 
^al  may  be  served  upon  the  respondent,  in  the  manner 
►ed  by  law  for  serving  it  upon  an  attorney.    If  personal 

upon  the  respondent  cannot,  with  due  diligence,  be  so 
within  the  State,  the  notice  of  appeal  may  be  served 
im,  and  notice  of  the  subsequent  proceedings  may  be 
)  him,  as  directed  by  a  judge  of  the  court*  in  or  to  which 
eal  is  taken. 

(•  Defects  in  proceedinKM  may  be  anpplied. 

e  the  appellant,  seasonably  and  in  good  faith,  serves  the 
f  appeal,  either  upon  the  clerk  or  upon  the  adverse  pssty, 
attorney,  but  omits,  through  mistake,  inadvertence,  or 
lie  neglect,  to  serve  it  upon  the  other,  or  to  do  any  other 
pessary  to  perfect  the  appeal,  or  to  stay  the  execution 
judgment  or  order  appealed  from;  the  court,  in  or  to 
he  appeal  is  taken,  upon  proof,  by  affidavit,  of  the  facts, 
its  discretion,  permit  the  omission  to  be  supplied,  or  an 
lent  to  be  made,  upon  awch  terms  as  justice  requirta. 
■oc..   part  of  I  827.   am'd. 

•  Bo  in  original. 
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f  19(04.  Order  Appe&led  from  mvuit  be  entered.    Proceed- 
1b1^  to  coBftpel  entry.   • 

An  appeal  cannot  be  taken  from  an  order  made  by  a  jodge,  out 
of  court,  until  it  is  eutered  in  the  office  of  the  proper  clerk. 
Where  snch  an  order  has  not  been  so  entered,  or  the  papers, 
upon  which  it  was  founded,  have  not  been  filed  in  the  same 
clerk's  office,  the  judge  who  made  it,  or»  if  he  is  absent,  or  unable 
or  disqualified  to  act,  a  judge  of  the  court,  in  or  to  which  an 
appeal  therefrom  may  be  taken,  must,  upon  the  application  of 
a  party  or  other  person,  entitled  to  take  such  an  appeal,  make 
an  order,  requiring  the  omission  to  be  supplied,  within  a  specified 
time  after  service  of  a  copy  of  the  order  made  by  him.  Upon 
proof,  by  affidavit,  that  a  copy  of  the  latter  order  has  been 
served,  and  that  the  omission  has  not  been  supplied,  the  same 
judge  may  make,  upon  notice,  an  order  revoking  and  annulling 
the  original  order.  The  provisions  of  the  last  section  but  one 
apply  to  the  service  of  an  order,  or  a  notice,  as  prescribed 
in  this  section. 

SabatUute  for  portioos  of  Co.  Proc.,  I  360. 

1 1305.  Seenrity  may  be  waived. 

An  undertaking,  which  the  appellant  is  required,  by  this  chap- 
ter, to  give,  or  any  other  act  which  he  is  so  required  to  do,  for 
the  security  of  the  respondent,  may  be  waived  by  the  written 
consent  of  the  respondent. 

Co.   Proc.,    I    834,    last    Mntence,    am*d. 

I  1806.  Deposit,  In  lien  of  nndertaklnff. 

WTiere  the  appellant  is  required,  by  this  chapter,  to  give  an 
andertaking,  he  may,  in  lieu  thereof,  deposit  with  the  clerk,  with 
whom  the  judgment  or  order  appealed  from  is  entered,  a  sum 
of  money,  equal  to  the  amount  for  which  the  undertaking  is 
required  to  be  given.  The  deposit  has  the  same  effect,  as  filing 
the  undertaking;  and  notice  that  it  has  been  made,  has  the 
game  effect,  as  notice  of  the  filing  and  service  of  a  copy  of  the 
andertaking.  The  court,  wherein  the  appeal  is  pendm^,  may 
direct  the  mode,  in  which  the  money  shall  be  .kept  and  disposed 
of,  during?  the  pendency,  or  after  the  determination  of  the  appeal 

Id.,  ptrt  of  I  336,  sir'd. 

I  1807.  [Am'd,    1»10.1       Undertaking    mnst    be    flied. 

An  undertaking?,  given  as  prescribed  in  this  chapter,  must  be 
filnrj  with  the  clerk,  with  whom  the  judgment  or  order  appealed 
from  is  entered,  except  that  upon  an  appeal  to  the  court  of 
appeals  the  undertaking  must  be  filed  with  the  clerk  of  the  court 
wherein  the  original  judgment  or  order  was  entered. 

Id..  S  ^43.  first  sentence.  Bee  Rule  4.  Am'd.  L.  1010,  ch.  582.  Ineffscl 
Sept.  1,  1910. 


I  130R.  [Am'd,  1H06.]  New  under  taking  to  he  ffiven* 
when  •aretien    are    Insolvent,   etc. 

The  court,  in  which  the  appeal  is  pending,  upon  satisfactory 
proof,  by  affidavit,  that  since  the  execution  of  an  undertaking, 
given  as  prescribed  in  this  chapter,  one  or  more^  of  the  sureties 
therein  have  become  insolvent;  or  that  his  or  their  circumstances 
have  become  so  precarious,  that  there  is  reason  to  apprehend, 
that  the  undertaking  is  not  sufficient  for  the  security  of  tne 
respondent:  may  make  an  order,  requiring  the  appellant  to  file 
a  new  undertaking,  and  to  serve  a  copy  thereof,  as  required  with 
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respect  to  the  original  undertaking.  If  the  appellant  ftuls  bo  to 
do,  within  twenty  days  after  the  service  of  a  copy  of  the  onlcr, 
or  such  further  time  as  the  court  allows,  the  appeal  muat  be 
dismissed,  or  the  order  or  judgment,  from  which  the  appeal  is 
taken,  must  be  executed,  as  If  the  original  uudertakijig  had  not 
been  giren. 

Co.  Proc,  part  of  |  885,  am'd4  L.  1806,  dh.  946. 


§  1809.  [ABA'd,  1804.]  Action  upon  UKdertakiavi  wkea 
not  to  be  brought* 

An. action  shall  not  be  maintained,  upon  an  undertaking,  gtTeii 
upon  an  appeal,  taken  as  prescribed  in  title  third,  fourth  or  fifth 
of  this  chapter,  until  ten  days  have  expired,  since  the  service, 
upon  the  attorney  for  the  appellant,  and  upon  the  sureties  on  sucb 
undertaking,  of  a  written  notice  of  the  entry  of  a  judgment  or 
order,  affirming  the  judgment  or  order  appealed  from,  or  dis- 
missing the  appeal.  Such  service  may  be  made  by  mailing  sucb 
notice  in  a  postpaid  wrapper  addressed  to  said  surety  or  sureties, 
at  the  last  known  post-office  address  of  such  surety  or  sureties. 
Where  an  appeal  to  the  court  of  appeals,  from  that  judgment  or 
order,  is  peifected.  and  security  is  given  thereupon,  to  stay  the 
execution  of  the  Judgment  or  order  appealed  from,  an  action 
shall  not  be  maintained  upon  the  undertaking,  given  upon  the 
preceding  appeal,  until  after  the  final  determination  of  the  appeal 
to  the  court  of  appeals. 

L.   1804.  «h.  108. 


I  1810.  [Am'd,  IS^S,  1806.]    Wbea  appeal  etays 
iMmm  effect  tbereof. 

Where  an  appeal  to  the  general  term  of  any  court  or  to  the 
appellate  division  of  the  supreme  court  or  to  the  court  of  appeals 
or  otherwise  has  been  heretofore  or  shall  hereafter  be  perfected, 
as  prescribed  in  this  chapter,  and  the  other  acts,  if  any,  required 
to  \>e  done,  to  stay  the  execution  of  the  judgment  or  order  ap- 
pealed from,  have  been  done,  the  appeal  stays  all  proceedinsrs  to 
enforce  the  judgment  or  order  appealed  from;  except  that  the  court 
or  judge,  from  whose  determination  the  appeal  is  taken,  may 
proceed  in  any  matter  included  in  the  action  or  special  pro- 
ceeding, and  not  affected  by  the  judgment  or  order  appealed  from 
or  not  embraced  within  the  appeal;  or  may  cause  perishable  prop- 
erty to  be  sold,' pursuant  to  the  judgment  ot  order  appealed  from. 
The  proceeds  of  such  a  sale  must  be  paid,  to  abide  the  result 
of  the  appeal,  into  the  court  from  or  in  which  the  appeal  is  taken, 
or,  if  it  was  taken  as  prescribed  in  title  fifth  of  this  chapter,  into 
the  supreme  coart.  When  an  appeal  from  a  judgment  for  rent 
has  been  perfected  and  execution  stayed  as  herein  provided,  the 
appeal  stas^  all  summary  proceedings,  pending  or  otherwise,  to 
recover  the  possession  of  real  property  or  dispossess  tenants  tiiei«- 
from,  based  on  the  failure  to  pay  the  re'nt  included  in  the  judg- 
ment appealed  from.  In  a  case,  specified  in  subdivision  two  of 
section  one  hundred  and  ninety-one,  of  this  act,  a  party  aggrieved, 
upon  presenting  to  the  court  proof  by  affidavit  that  he  intends  to 
apply  to  the  api>ellate  division,  rendering  such  decision,  for  leave 
to  appeal  to  the  court  of  appeals,  and  in  case  such  appellate 
division  shall  refuose  such  leave,  then  that  such  party  intends 
to  apply  to -a  judge  of  the  court  of  appeals  to  be  allowed  to 
appsal  to  said  court  of  appeals,  and  proof  that  an  nndortakiag^ 


•.12.  t.  1  APPEALS  OEKEHALLY.  SIS  1311-13 

riren  as  prescribed  in  this  chapter,  has  been  filed  with  th^  clerk 
with  whom  the  judfrment  appealed  from  ia  entered,  shnll  be  en- 
titled to  an  order  staying  ail  proceedings  to  enforce  such  judgment, 
until  the  granting  or  refusal  of  such  leave  to  appeal  by  such 
sppellate  division  or  a  judge  of  the  court  of  appeab^  The  party 
desiring  to  make  such  application  must  do  so  at  the  same  term 
or  at  the  term  of  said  appf'Unte  division  noxt  succeeding  that 
at  \yhieh  judgment  of  afiiiniance  was  londcicd  aud  notice  of  en- 
try thereof  served  npon  the  party  iiggriovcd,  and  iu  case  said  np- 
pellate  division  refuses  such  nppUcntion,  then  such  party  shnll 
hrve  thirty  dnys,  from  and  after  service  of  a  copy  of  tfn3  order 
ff  ^Tiid  appellste  division  denying  suvh  application,  with  notice 
•  f  eutry.  m  which  to  apply  to  a  judge  of  the  court  of  appeals,  to 
to  jillowed  to  BO  appeal.  (See  ii  2087,  2I0I»  2o84.) 

'^ '  ch.  <M6:  L.  19M.  ch.  S92.    In  eflix-i  April  19.  IbltS, 
f  1811.    [Ain*d,  18INS,  ISOO.]    Levr  upon  personal  proprrtr* 
wben  miperaeded  liy  appeal. 

\Mtere  an  appeal,  taken  from  a  final  judgment,  to  the  court  of 
appeals,  has  been  perfected,  and  the  security,  re(|uired  to  stay 
the  execution  of  the  judgment,  has  been  given:  or  where  tl)e 
swurity.  given  upon  an  appeal,  taken  from  a  linal  ju('gment  of  the 
Brpremo  court,  a  county  couit  or  the  cit,v  court  of  the  city  of 
New  York,  or  the  miinicipal  court  of  the  city  of  New  York,  Is 
eqral  to  that  required  to  perfect  an  appeal  to  the  court  of  ap- 
pcnK  pud  to  stny  the  execution  of  the  judgment;  the  court,  in 
which  the  judgment  appealed  from  was  rendered,  may,  in  Its  dis- 
creticn.  and  upon  such  tern^s  as  justice  requi'-es.  make  an  o'der, 
ppon  notice  to  the  '*<>spondent,  and  the  sureties  in  the  unrler- 
fflkitifr,  dischargina  a  l^vy  upon  personal  property,  made  by  v'rtuf^ 
c*  an  pTeoation.  issued  upon  the  judgment  appealed  from.  But 
thif;  section  does  not  authorise  the  discharge  of  a  levy,  made  by 
▼Irtno  of  a  warrant  of  attachment 

L.  nn,  ck.  9« t  L.  iM^ eb.  2».  la sffeotsept.  i.  vm. 

i  ISia.  Court  may  limit  amount  of  aeeurlty  in  oortaia 


Where  an  appeal  is  taken,  as  prescribed  in  title  s  cond  or  fourth 
of  this  chapter,  the  court,  in  or  from  which  the  appeal  is  taken: 
iNr»  a  here  an  appeal  is  taken  as  prescribed  in  title  third  or  fifth 
of  this  chapter,  the  court,  to  which  the  app«?al  is  taken:  may.  In 
its  discretion,  make  an  order,  upon  notice  to  the  respondent,  dis* 
pensing  with  or  limiting  the  security,  required  to  stny  the  execu- 
rion  of  the  judgment  or  order  appealed  from,  as  follows; 

1.  Where  the  appellant  Is  an  executor,  administrator,  tru«tee, 
or  other  person  acting  in  another's  right,  the  securit,v  may  Iw 
tUspcnsed  with  or  limited,  iu  the  discretion  of  the  court. 

2.  The  aggregate  sum.  in  which  one  or  more  nndertakings  are 
(paired  to  be  given,  may  I  e  lim'ted  to  not  le»~s  than  fifty  thousand 
doUars,  where  it  would  otherwise  exceed  that  som. 

SalMtltats  fi»r  ptrt  of  Os.  Proe.,  |  889.  ^ 

I  1818.  Ro  aeeurltr  neceasarr,  on  appeal  br  tmo  paopio, 
etc. 

Upon  an  appeal,  taken  by  the  people  of  the  State,  or  by  a  State 
offlcer,  or  board  of  State  officers,  or  a  board  of  supervisors  of  a 
coonty,  the  aerrice  of  the  notice  of  appeal  perfects  the  appeal, 
sad  itajra  the  execution  of  the  judgment  or  order  appealed  from, 
witkovt  an  undertaking,  or  other  security. 

iBbstaaes  of  U  18&«,  ch.  87.  ff  t,  si  am'4  br  h.  i8«l,  «^  888  <4  BOas.  8801). 
IT  SOB 
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f  1814.  CAai'«,  1877.]    Id.|  on  Appeal  by  a  domeatle  mmmU 
eipal  eorporation. 

Upon  an  appeal,  taken  by  a  domestic  municipal  corporation,  the 
Beryice  of  the  notice  of  appeal  perfects  the  appeal,  and  stays  the 
execution  of  the  judgment  or  order  appealed  from,  without  an 
undertaking,  or  other  security;  except  that,  where  an  appeal  ii 
taken,  as  prescribed  in  title  second,  third  cr  fourth  of  this  chap- 
ter, the  court,  in  or  from  which  the  appeal  is  taken,  may,  in  iti 
discretion,  require  security  to  be  given.  In  that  case,  the  form, 
nature,  and  extent  of  the  security,  not  exceeding  that  which  is  re- 
quired in  a  like  case,  from  a  natural  person,  and  the  time  and 
manner  in  which  it  must  be  given,  must  be  prescribed  by  the 
erder  of  the  court;  and  the  mayor,  comptroller,  or  counsel  to  tlie 
eorporation,  may  execute,  in  behalf  of  the  coriioration,  an  vnder- 
taking,  10  required  to  be  given. 

Ii.  Mm,  flb.  aBS,  I  1  (4  Bdn.  att).    8m  f  1900,  port. 

I  1818*  Papers  to  be  traaaaftlttod  to  appellato  eourt. 

Where  an  appeal  is  taken  from  a  final  judgment,  as  prescribec 
in  title  second  or  third  of  this  chapter,  the  appellant  must,  within 
twenty  days  after  it  is  perfected,  cause  a  copy  of  the  judgment- 
roll,  and  of  a  case  or  notice  of  exceptions,  if  any,  filed  after  the 
entry  of  judgment,  and  a  certified  copy  of  the  judgment  given 
thereon  and  of  the  notice  of  appeal,  to  be  transmitted  to  the 
appellate  court,  by  the  clerk,  upon  whom  the  notice  of  appeal  was 
served.  Where  an  appeal  from  an  order,  or  a  part  of  an  order, 
is  taken  as  prescribed  in  title  second,  third,  and  fifth  of  this  chap- 
ter, the  appellant  must,  within  the  same  time,  cause  a  certified 
copy  of  the  notice  of  appeal,  of  the  order,  and  of  the  papers  upon 
which  the  order  was  founded,  to  be  transmitted  to  the  appellate 
court,  by  the  same  clerk.  If  the  appellant  fails  so  to  do,  the  re- 
spondent may  cause  those  papers  to  be  so  transmitted;  and  he  is 
entitled  to  tax  the  expense  thereof,  as  a  disbursement,  where  lie 
recovers  costs.  The  clerk  of  the  appellate  court  must  file  the 
papers  so  transmitted;  and,  except  where  it  is  otherwise  apeciaily 
prescribed  by  law,  the  appeal  must  be  heard  upon  them. 

Co.  Proc.,  I  828,  am'd.     See  |  138». 

I    1816.   Interlooutory  Jadgrneat,   or  iatermediate    order, 

may  be  revie^red* 

An  appeal,  taken  from  a  final  judgment,  brings  up  for  review, 
an  interlocutory  judgment,  or  an  intermediate  order,  which  if 
specified  in  the  notice  of  appeal,  and  necessarily  affects  the  final 
judgment;  and  which  has  not  already  been  reviewed,  upon  a 
separate  appeal  therefrom,  by  the  court  or  the  term  of  the  court 
to  which  the  appeal  from  the  final  judgment  is  taken.  The  right 
to  review  an  interlocutory  judgment,  or  an  intermediate  order, 
as  prescribed  in  this  section,  is  not  affected  by  the  expiration 
of  the  time,  within  which  a  separate  appeal  therefrom  might 
have  been  taJ^en. 

indicated  oa  Co.  Proc.,  f  S29.     See  If  1386,  1860. 

I  1317.   [Am*d,  1R05,  1912.]   Judarment  or  order  oa  appeaL 

Upon  an  appeal  from  a  judgment  or  an  order,  the  appellate 
division  of  the  supreme  court,  or  appellate  term,  to  which  the 
appeal  is  taken,  may  reverse  or  affirm,  wholly  or  partly,  or  may 
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modify^  the  judgment  or  order  appealed  from,  and  each  inter- 
locutory judg^ment  or  intermediate  ord-er,  which  it  is  authorized 
to  review,  as  specified  in  the  notice  of  appeal,  and  as  to  any  or 
all  of  the  parties.  It  shall  thereupon  render  judgment  of  affirm- 
ance, judjrment  of  reversal  and  hnal  judgment  upon  the  right  of 
any  or  all  of  the  parties,  or  judgment  of  modification  thereon,  ac- 
cording to  law,  except  where  it  may  be  necessary  or  proper  to 
gfant  a  new  trial  or  hearing,  wlun  it  may  grant  a  now  trial  or 
hearing.  When  a  trial  has  been  before  a  jury,  the  judgment  of 
the  appellate  court  must  be  rendered  either  upon  special  findings 
of  the  jury  or  the  general  verdict,  or  upon  a  motion  to  dismiss  the 
complaint  or  to  direct  a  verdict.  A  judgment,  affirming  wholly  or 
partly  a  judgment,  from  which  an  appeal  has  been  taken,  shall 
not,  expressly  and  in  terms,  award  to  the  respondent,  a  sum  oC 
money,  or  other  relief,  which  was  awarded  to  him  by  the  judg- 
ment so  affirmed.  After  hearing  the  appeal,  the  court  must  give 
judgment,  without  regard  to  technical  errors  or  defects  or  to  ex- 
ceptions which  do  not  affect  the  substantial  rights  of  the  parties. 

See  Co.  Proc..  fi  330.     See  S  1337.     Am'd  by  L.   JK»r>.  ch.  'MB;  L..    1912.  ch.  3S0. 
in  effect  Sept.   1.   1912. 

I  1318.  "Wlien  no  appeal  Ilea  from  Jndariaent  of  reTersal. 

Where  a  jndgment,  from  which  an  appeal  is  taken,  is  reversed 
upon  the  appeal,  and  a  new  trial  is  granted,  an  appeal  cannot 
be  taken  from  the  judgment  of  reversal;  but  upon  an  appeal  from 
the  order  granting  a  new  trial,  taken,  as  prescribed  by  law,  tne 
judgment  of  reversal  must  also  be  reviewed. 

I  1310.  Mode  of  enforclnar  afflrmed  or  modllled  Jadipnent. 

Where  a  judgment,  from  which  an  appeal  has  b<^en  taken,  from 
one  court  to  another,  is  wholly  or  partly  affirmed,  or  is  modified, 
upon  the  appeal,  it  must  be  enforced,  by  the  court  in  which  it  was 
rendered,  to  the  extent  permitted  by  the  determination  of  the  ap- 
pellate court,  as  if  the  appeal  therefrom  had  not  been  taken.^ 

S  1820.  Id.;  aa  <o  order. 

Where  a  final  order,  from  which  an  appeal  has  been  taken, 
from  one  court  to  another,  as  prescribed  in  title  fifth  of  this 
chapter,  is  wholly  or  partly  affirmed,  or  is  modified,  upon  the 
appeal,  the  appellate  court  may  enforce  its  order,  or  may  direct 
the  proceedings  to  be  remitted,  for  that  purpose,  to  the  court 
Im'Iow,  or  to  the  judge  who  made  the  order  appealed  from, 

i  1S21.  Mode  of  cancellinir  docket  of  reversed  or  modlo 


Where  a  final  judgment  for  a  sum  of  money,  or  directing  the 
payment  of  a  sum  of  money,  has  been  reversed,  or  has  been  af- 
firmed as  to  part  only  of  the  sum,  upon  an  appeal,  taken  as  pre- 
wribed  in  title  third  or  fourth  of  this  chapter;  and  an  appeal  to 
the  court  of  appeals  is  not  taken  and  perfected,  and  the  security 
required  to  stay  execution  is  not  given,  within  ten  days  after  the 
entry  of  the  judgment  upon  the  appeal,  in  the  clerk's  office  whero 
the  judgment  appealed  from  is  entered,  the  clerk  must  ranke  a 
minute  of  the  reversal  of  the  judgment,  or  of  the  amount  to  which 
it  has  been  reduced,  upon  his  docket-book,  in  each  place,  where 
the  jndgment  is  docketed.  A  transcript  of  the  docket,  as  thus 
corrected,  must  be  furnished  by  him.  and  may  be  filed  in  any 
county  clerk's  office,  where  the  original  judgment  is  docketed,  as 
prescribed  by  law,  with  respect  to  the  original  docket;  and  there- 
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upon  the  county  clerk  must  correct  his  docket  accordingly.  Tbt 
lien  of  a  judgment,  the  docket  of  which  is  not  corrected  as  pre- 
scribed in  this  section,  remains  unaffected  by  the  reversal  or  modi- 
fication thereof,  until  the  decision  of  the  court  of  appeals,  upon  an 
appeal  from  the  judgment  reversing  or  modifying  the  same,  or  the 
expiration  of  the  time  to  take  such  an  appeal. 

S   1322.  Id.;  Triien  reversal,  etc.,  tvaii  by  court  of  appeals. 

Where  a  final  judgment  for  a  sum  of  money,  or  directing  th<» 
payment  of  a  sum  of  money,  has  been  reversed,  or  affirmed  as 
to  part  only  of  the  sum,  upon  an  appeal  to  the  court  of  appeals, 
the  docket  may  be  corrected,  as  prescribed  in  the  last  section, 
at  any  time  after  the  remittitur  has  been  filed  in  the  court  below. 

g  1823.  [Aia'd,  1S77,  1880,  1899.}  Restitation;  wbca 
aivarded. 

When  a  final  judgment  or  order  is  reversed  or  modified,  npon 
appeal,  the  appellate  court,  or  the  general  term  of  the  sam^ 
court,  as  the  case  may  be,  may  make  or  compel  restitution  of 
property,  or  of  a  right,  lost  by  means  of  the  erroneous  judgmeot 
or  order;  but  not  so  as  to  affect  the  title  of  a  purchaser  in  good 
faith  and  for  value.  W^hcn  property  has  been  sold,  the  court 
may  compel  the  value,  or  the  purchase  price,  to  be  restored,  or 
deposited  to  abide  the  event  of  the  action,  as  justice  requires. 
When  the  appeal  is  from  a  judgment  in  favor  of  the  owner  of 
real  estate,  in  an  action  to  set  aside  a  conveyance  thereof,  or  in 
an  action  to  compel  the  specific  performance  of  a  contract  for  the 
sale  thereof,  such  owner  shall  have  the  same  right  to  sell  or  dis- 
pose of  the  same  as  though  no  appeal  had  been  taken:  unless  ih^ 
appellant  shall  file  with  the  clerk  of  the  court  a  written  under- 
taking, in  a  sum  fixed  by  the  court,  or  a  judge  thereof,  npon  a 
notice  to  the  respondrnt  of  at  least  ten  days,  and  to  be  approved 
by  such  court  or  judge,  to  the  effect  that  the  appellant  will,  in 
case  the  judgment  appealed  from  shall  be  affirmed,  pay  to  such 
owner  such  damages  as  he  may  suffer  by  reason  of  such  appeal 
not  exceeding  the  amount  of  the  penalty  in  such  nndortakinp. 
Such  undertaking  r^'ay  be  filed  at  any  time  during  the  appeal 
but  any  sale  of  such  real  estate  or  contract  to  sell  the  same  in 
good  faith  and  for  a  valuable  consideration,  after  said  jiidgroeat 
and  before  the  filing  of  such  undertaking,  shall  be  as  valid  as  if 
such  undertaking  had  not  been  filed.  In  case  such  undertaking 
shall  not  be  filed,  the  respondent  shall  be  entitled,  at  any  time 
during  such  appeal,  to  an  order  discharging  of  record  any  notice 
of  pendency  of  action  filed  in  the  actiou,  and,  in  an  action  to 
compel  the  specific  performance  of  a  contract  for  the  sale  of  real 
estate,  also  canceling  and  discharging  of  record  said  contract,  in 
case  the  same  has  been  recorded. 

SubstUuU  for  Co.  Proc..  part  of  5  330.  L.  1899.  ch.  060.  Id  cffact  8«pt  h 
1899. 

I  1823a.  [Added,  1909.]  Remarks  or  commenta  of  J«i4#», 
dulF  excepted  to,  aball  be  aobjeot  of  review. 

In  case  of  an  anpeal,  every  remark  or  comment  of  the  presi»l- 
ing  judge  during  the  trial,  duly  excepted  to.  shall  be  the  stibjeci 
of  review,  but  the  case  and  exceptions  on  appeal  shall  be  settled 
by  the  trial  justice  as  now  provided  by  law. 

Added  by  L.  IQOO,  ch.  05.  Derivation  —  Coda  Civ.  Proc.,  8  S8.  pt.  PVjr 
romaind«r  of  Bcctlon  see  Judlolan*  I^tiw,  C^  14.  04,  296-297,  301.  8«e  nota  14 
Of  aoifi  of  Board  of  Bututory  CoosoUdatioa  at  and  of  ooda. 
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TTTLB  II. 

Appeal  to  the  court  of  appeals. 

1S24.  What  appeals  may  be   taken. 

1325.  LlmltatlOQ  of  time  to  appeal. 

1326.  Security  to  perfect  appeal. 
2327.  Security  to  stay  execution  on  Judgment,  etc..  for  mooef. 

1328.  Id.:  on  Judgment,  etc.,  for  dellTcry  of  property. 

1329.  Id.;    on   judinnent    for   a   chattel. 
183U.  Id.;    CD    Judgment,    etc.,    directing   cunyeyance. 

1331.  Id.;  on  Judgment,  etc.,  for  posseMlon  of  real  property. 

1332.  Conatruction  of  the  last  Hve  sections. 
133S   The    last    six    sections   qualified. 

1334.  Undertakings  may  lie  In  one  Instrument;  form,  and  serTlce  thereof. 

1335.  Exceptions  to  sureties;  Justlflcatlou. 
133<5.  Appeal    from    linal    Juogment    rendered    after    affirmance    of    In* 

terlocntory  Judgment,  or  denial  of  motion  for  nevr  trial. 
1337.   What   questions   are  brought  up   for   reTiew. 
1888.  When  qoestions  of  fact  to  be  reviewed. 
1339.  When  a  case  to  be  prepared,  etc.,  for  the  appeal. 


%  13S4.  WM«t  appeal*  may  be  taken. 

An  appeal  may  be  taken  to  the  court  of  appeals,  in  a  case  whet^ 
that  court  has  jurisdiction,  as  prescribed  in  sections  100  and  191 
of  this  act. 

Co.    Proc.,    I    333,    first    sentence. 

f  132S.  [Ain*d,  18&5,  1909.3    Uialtatloa  of  time  to  appeal. 

An  nppenl  to  the  court  of  appeals,  must  be  takpn  within 
pixty  ih\yn  nfter  service,  upon  the  attorney  for  the  appellant,  of  a 
coov  of.  tl»e  judi;nient  or  order  appealed  from,  and  a  written 
notice  of  the  entry  thereof. 

Subirtltnte  for  Co.  Proc..  |  3S1.  Am'd  by  U  1895,  cb.  940;  L.  1909, 
£b.     418.    In  etrect  Sept.    1.   1909. 

f   lltse.  Sec«rttr  to   perfect  appeal. 

To  render  a  notice  of  appeal,  to  the  court  of  appeals,  effectual, 
for  any  purp<i«e,  except  in  a  case  where  it  is  specially  prescribed 
by  law,  that  security  is  not  necessary,  to  perfect  the  appeal,  the 
apnellont  must  jrive  a  written  undertaking,  to  the  effect,  that  he 
will  pay  all  costs  and  damnpes,  which  may  be  awarded  against 
him  on  the  appeal,  not  exceeding  five  hundred  dollars.  The  ap- 
peal is  perfected,  when  such  an  undertaking  is  ffiven  and  a  cojiy 
thereof,  with  notice  of  the  filing  thereof,  is  served,  as  prescribed 
ic  this  title. 

Co.   Proc..  part  of  i  334,  am*d. 

f  1SI2T.  Seeurltr  to  star  execution  on  fndffment,  etc.* 
for   mone>r. 

If  the  appeal  is  taken  ttom  a  judgment  for  a  sum  of  money,  or 
from  a  Judgment  or  order,  directing  the  pnyment  of  a  sum.  of 
TOon^y.  it  does  not  stay  the  execution  of  tne  judgment  <>r  order, 
nntil  the  appellant  gives  a  written  undertaking,  to  the  effc^ct,  that 
if  the  judgment  or  order  appealed  from,  or  any  part  thereof,  is 
alflrmed.  or  the  appeal  is  dismissed,  he  will  pay  the  sum,  recov- 
ered or  directed  to  be  paid,  by  the  judgment  or  order,  or  the 
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part  thereof,  as  to  which  it  is  affirmed.  But  where  the  yadp 
ment  or  order  directs  the  payment  of  money  in  fixed  instalments, 
the  undertaking  must  be  to  the  effect,  that  the  appellant  will  pay 
each  instalment,  which  becomes  payable,  pending  the  appeal,  or 
the  part  thereof  as  to  which  the  judgment  or  order  is  affirmed, 
not  exceeding  a  sum  specified  in  the  undertaking,  which  must  be 
fixed  by  a  judge  of  the  court  below.  The  court  below  may,  at 
any  time  afterwards,  upon  satisfactory  proof,  by  affidarit,  that 
the  sum  so  fixed  is  insufficient  in  amount,  make  an  order,  reqnir- 
ing  the  appellant  to  giv('  a  further  undertaking,  to  the  same  effect. 
In  a  sum  and  within  a  time,  specified  in  the  order.  A  failure  to 
comply  with  such  an  order  has  the  same  effect,  as  if  no  undertak' 
ing  had  been  given,  as  prescribed  in  this  section. 
Co.  Pro<*.,  §  335,  first  Bentenee  am'd. 

•S  1828.  Id.;  on  Jiidsrinent»  etc.,  for  dellTery  of  property. 

If  the  appeal  is  taken  from  a  judgment  or  order,  directing  the 
assignment  or  delivery  of  a  document,  or  of  personal  property,  it 
does  not  stay  the  execution  of  the  judgment  or  order,  until  the 
thing  directed  to  be  assigned  or  delivered,  is  brought  into  the 
court  below,  or  placed  in  the  custody  of  an  officer  or  recelTer,  des- 
ignated by  that  court;  or  the  appellant  gives  a  written  undertak- 
ing as  prescribed  in  the  next  section. 

Id.,  port  of  8  336,  am'd. 

I  1820.  Id.;  on  Jndirnient  for  a  cliattel. 

If  the  appeal  is  taken  from  a  judgment  for  the  recovery  or 
a  chattel,  it  docs  not  stay  the  execution  of  the  judgment,  until 
the  appellant  gives  a  written  undertaking,  in  a  sum  fixed  by  the 
court  below,  or  a  judge  thereof,  to  the  effect,  that  the  appellant 
will  obey  the  direction  of  the  appellate  court,  upon  the  appeal. 

Id. 

I  1330.  Id.  I  on  Jadflrn^cnt,  etc.,  dtrectinir  conveynnee. 

If  the  appeal  is  taken  from  a  judgment  or  order,  directing  the 
execution  of  a  conveyance,  or  other  instrument,  it  does  not  stay 
the  execution  of  the  judgni«^nt  or  order,  until  the  instrument  fa 
executed,  and  deposited  with  the  clerk,  with  whom  the  judgmeot 
«r  order  is  entered,  to  abide  the  direction  of  the  appellate  court. 

Id.,   i  887,   extended  to  an  appeal  from  an  order. 


S  1881.  [Am'd.  1879.  1897.]    Id.;  on  Judgment,  ete^  Avr  tbe 
■eMslon  of  real  property. 

If  the  judgment  or  order  directs  the  sale  or  the  delivery  of  the 
possession  of  real  property,  or  entitles  the  respondent  to  the  Im- 
mediate possession  thereof,  an  appeal  does  not  stay  the  execution 
of  the  judgment  or  order  until  the  appellant  gives  a  written  under- 
taking to  the  effect  that  he  will  not,  while  in  possession  of  the 
property,  commit,  or  suffer  to  l)e  committed,  any  waste  thereon: 
and  if  the  property  is  in  his  possession  or  under  his  control,  the 
undertaking  must  also  provide  that  if  the  judgment  or  order  it 
affirmed  or  the  appeal  is  dismissed,  and  there  is  a  deficiency  npoB 
a  sale,  he  will  pay  the  value  of  the  use  and  occupation  of  audi 
property,  or  the  part  thereof  as  to  which  the  judgment  or  order  ii 
affirmed,  from  the  time  of  taking  the  appeal  until  the  delirery  of 
the  posK»s8ion  thereof,  pursuant  to  the  judgment  or  order,  not  ex- 
ceeding a  specified  sum  fixed  by  a  judge  of  the  court  below.   If 
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the  jadRoient  directs  a  sale  of  real  property  upon  the  foreclosure 
»f  a  mortgage,  and  an  appeal  is  taken  by  a  party  again Qt  whom 
payment  of  the  deficiency  is  awarded  by  such  iudeinent,  the  under- 
taking must  nlbo  provide  that  if  the  judgment  is  affirmed  or  the 
appeal  is  dismissed,  the  appellant  will  pay  any  deficiency  which 
may  octur  upon  llie  sale,  wilh  interi'«t  and  costs,  and  all  ex- 
penses chargeable  against  the  prc^eeds  of  the  sale,  not  e:Lceediug 
a  sum  fixed  by  a  judge  of  the  court  below. 
<-o.  Proc,  I  338;  L.  1897,  ch.  11  J.     In  effect  Sept.  1,  1807.     See  {  IGIJ 

§    188S.  ConMrnettoii   of  «be  Inmt  Ave  aecttons. 

Where  the  judgment  or  order,  from  which  an  appeal  is  taken 
to  the  court  of  appeals,  affirms  a  judgment  or  order,  to  the  effect 
specified  in  either  of  the  last  five  sections,  the  undertaking  r.inst 
be  the  same,  as  if  the  judgment  or  order,  from  which  tho  nppoal 
is  so  taken,  was  to  the  same  effect,  as  the  judgment  or  order  so 
affirmed. 

I    1883.  Th«  last  six  nectiouM  <inallfl«>a. 

The  last  six  sections  do  not  extend  to  ix  c:!se,  where  it  is  speci- 
ally prescribed  by  law,  that  nn  appeal  may  b:^  taken,  or  tho  exe- 
cation  of  a  judgment  or  order  appealed  from  may  be  stayed,  v.ith- 
out  security,  or  where  the  security  to  be  given,  for  either  purpose, 
18  specially  regulated  by  law. 

f    1834.  [Am'd,    18T9.]    Undertalctnar*  nuty  be  In  one  Instrn- 
nft«iftt|  form  and  service  tliereof. 

WHere  two  or  more  undertakings  are  required  to  oe  given  as 
prescribed  in  this  title  they  may  be  contained  in  the  same  instru- 
ment, or  in  different  instruments  at  the  option  of  the  appellant. 
Each  undertaking  given  as  prescribed  in  this  title  must  be  exe- 
cuted by  at  least  two  sureties,  and  must  specify  the  residence  of 
each  surety  therein.  A  copy  thereof,  with  a  notice  showing  where 
it  Is  filed,  must  be  served  on  the  attorney  for  the  adverse  party 
^^ith  the  notice  of  appeal  or  before  the  expiration  of  the  time  of 
appeal. 

Co.    Proe..  I  841,  am'd. 

f  1885.  [Am'd,  1891.]    Exceptions  to  anretles)  Justification. 

It  is  not  necessary  that  the  undertaking  should  be  approved; 
bat  the  attorney  for  the  respondent  may,  within  ten  days  after 
the  service  of  a  copy  of  the  undertaking  with  notice  of  the  filing 
thereof,  serve  upon  the  attorney  for  the  appellant,  a  written  no- 
tice that  he  excepts  to  the  sufficiency  of  the  sureties.  Within  ten 
da^^s  thereafter,  the  sureties,  or  other  sureties  in  a  new  undertake 
inir  to  the  same  effect,  must  justify  before  the  court  below,  or  a 
jiid^e  thereof,  or  a  referee  appointed  by  the  same,  or  a  county 
jndge.  At  least  five  days*  notice  of  the  justification  must  be 
^ven.  A  referee  may  be  appointed  upon  the  motion  of  either 
party,  or  upon  the  court's  own  motion  to  take  the  justification  of 
frach  sureties  and  to  report  the  evidence  upon  the  same  to  the 
court  or  judge  with  his  opinion.  The  court  may  further  direct 
thxit  either  party  shall  pay  the  expenses  of  such  reference.  If 
the  court  or  judge  finds  the  sureties  sufl^cient  he  must  indorse 
hUi  allowance  of  them  upon  the  undertaking,  or  a  copy  thereof, 
and  a  notice  of  the  allowance  must  be  served  uoon  the  attorney 
for  the  exceptant.  The  effect  of  a  failure  so  to  justify  and  procure 
mn  allowance,  is  the  same  as  if  the  undertoking  had  not  been 
cfven.     The  court  shall  also  have  power,  in  case  it  shoU  be  made 
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to  appear  to  its  satisfactiout  upon  moiion,  that  tho  exception  was 
taken  nnnecessariiy  or  for  purposes  of  vexation  or  delay,  to 
the  same  aside  and  approve  the  undertaking. 
Co.  Proc.,  f  341,  am'd;  L.  1801,  ch.  369. 


S    1380.    [Am'd,    1S95.]    Appeal    from    final    JudvmeMt 
dered     after    afllrmance    of    Interlocutory    Jndvn&ent,     ot 
denial  of  motion  for  ne^v  trial. 

Where  final  judgment  is  rendered  in  the  court  below,  after  the 
afiirmance,  upon  an  appeal  to  the  appellate  diTision  of  the 
supreme  court,  of  an  interlocutory  judgment:  or  after  the  refusal 
by  the  appellate  division,  of  a  new  trial,  either  upon  an  applica- 
tion, made,  in  the  first  instance,  at  a  term  thereof,  or  upon  an 
appeal  from  an  order  of  the  special  term,  or  of  the  jud^e  before 
whom  the  issues,  or  questions  of  fact,  were  tried  by  a  jury;  the 
party  aggi'ieved  may  appeal  directly  from  the  final  judgment  to 
the  court  of  appeals,  notwithstanding  that  it  was  rendered  at  a 
special  term,  or  at  a  trial  term,  or  pursuant  to  the  directioiis, 
contained  in  a  referee*s  report.  But  such  an  appeal  brings  up, 
for  review,  only  the  determination  of  the  appellate  division  of 
the  supreme  court,  aflirming  the  interlocutory  judgment,  or  refna- 
ing  the  new  trinl. 

L.  1896^  ch.  046.  See  f  1850.  post. 

I    1887.    [Am'd,    1885.]    "Wliat    qneatloiia    are    bron«ht    mm 
for  reviefr.  1 

An  appeal'  to  the  court  of  appeals  from  a  final  Judgment  or 
from  ah  order,  i>ranting  or  refusing  a  new  trial  in  an  acticm, 
where  the  appellant  stipulates  that  upon  affirmance  Judgment 
absolute  shall  be  rendered  against  him,  brings  up  for  review  io 
that  court  only  questions  of  law;  but  whei^  the  Justlcea  of  the 
appellate  division  from  which  nn  appeal  is  taken  are  divided 
upon  the  question  as  to  whether  there  Is  evidence  supporting, 
or  tending  to  support,  a  finding  or  verdict  not  directed  by  the 
court,  a  question  for  review  is  presented.  In  any  action  on  aa 
appeal  to  the  court  of  appeals,  the  court  may  either  modify  or 
affirm  the  judgment  or  order  appealed  from,  award  a  new  trial, 
or  grant  to  eitlier  party  such  judgment  as  such  party  may  be 
entitled  to. 

h.  1<U6,  CH.  84a.     S««  I  191,  tubd.  4;  |  1817. 

I  1338.  [Am'd,  1805>  1912.]     'Wben  revervAl  preammed  not 
to  be  on  a  iineatlon  of  fnef. 

Upon  an  appeal  to  the  court  of  appeals  from  a  judgment,  fevers- 
iug  a  judgment  entered  upon  the  report  of  a  referee,  upon  the  rer- 
diet  of  a  jury  or  a  decision,  or  a  determination  in  the  trial  court; 
or  from  an  order  granting  a  new  trial,  upon  such  a  reversal;  it 
must  be  conclusively  presumed  that  the  judgment  was  not  re- 
versed, or  the  new  trial  granted,  upon  a  question  of  fact,  unless 
the  particular  question  or  questions  of  fact  upon  which  the  re- 
versal was  made  or  the  new  trial  was  grantca  are  specified  tad 
referred  to  by  number  or  other  adequate  designation  m  the  body 
of  the  judgment  or  order  app^nled  from. 

Co.    Proc.    parts   of   |fi   26S   and  272.     Am'd   by   L.    1800.    ch.    M6:   L.  I'tt. 
cb.  861,    In   eftect  Sept.   l,   1812. 
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§    1389.  [Au'd,  1885.]     W|i««  m  eiiae  to  be  prepared,  etc., 
for  tlie  appeal.^ 

IVhere  an  appeal  to  the  court  of  appeals,  from  a  judgment, 
rendered  by  the  appellate  division  of  the  supreme  court,  upon 
a  Terdict,  subject  to  the  opinion  of  the  court,  has  been  perfected, 
a  caae,  containixig  f^  concise  statement  of  the  facts,  of  the  ques- 
tions of  law  arisinfiT  thereupon,  and  of  the  determination  of  those 
questions  by  the  appellate  diTiaion,  must  be  prepared  and  settled, 
by  ow  under  the  direetios  of  the  court  below,  and  annexed  to 
the  jfQd9ment*roU.  An  exception  it  not  necessary,  to  enable  the 
court  of  appeals  to  review  the  determination  of  a  question  of 
la^r,  arising  upon  the  verdict.  A  certified  copy  of  the  case  must 
be  transmitted  to  the  court  of  appeals,  instead  of  the  case  upon 
which  the  judgment  of  the  court  below  was  rendered.  The 
court  below,  or  a  judge  thereof,  may  extend  the  time,  limited 
by  law,  within  which  the  papers  must  be  transmitted  to  the 
coart  of  appeals,  for  the  purpose  of  enabling  the  appellant  ts 
procure  the  case  to  be  prepared  or  settled. 

r.,  part  of  |  883  asd  part  of  I  966;  h.  IMNS,  di.  Mtt. 
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TITLE   m. 
Appeal  to  the  supreme  court  ftom  an  Ixif eilor  court 

Sec.    1340.  Appeals  from  Inferior  courts. 

1341.  Llmitatlou    of    time;    security. 

1342.  Appeal  from  order. 

1343.  Limitation  of  time  and   stay  of  proceedings. 

1344.  Appeal,    where  and   how   heard. 

1345.  Judgment  or  order,    where  entered. 

S   1340.    [Am'dy    189B.]       Appeals    from    inferior    covrt*. 

Except  appeals  from  inferior  and  local  courts  heretofore  heard 
in  the  court  of  common  pleas  for  the  city  and  county  of  New 
York,  and  the  superior  court  of  Buffalo,  an  appeal  may  be  taken 
to  the  appellate  division  of  the  supreme  court,  from  a  final  judg- 
ment, rendered  by  a  county  court,  or  by  any  other  court  of  record 
possessing  original  jurisdiction,  where  an  appeal  therefrom  to  a 
court  other  than  the  supreme  court  is  not  expressly  given  by  stat- 
ute, and  upon  such  appeal,  an  order  granting  or  refusing  a  new 
trial  for  any  of  the  causes  mentioned  in  section  nine  hundred  and 
ninety-nine  of  this  act,  made  by  any  of  said  courts,  and  questions 
of  fact,  may  be  reviewed  in  the  same  manner  and  to  the  same  ex- 
tent as  questions  of  fact  may  be  reviewed,  upon  apt>eal  to  the  ap- 
pellate division  of  the  supreme  court  from  a  final  judgment  and 
order,  granting  or  refusing  a  new  trial,  rendered  by  the  same 
court.  Appeals  from  inferior  and  local  courts  heretofore  heard  in 
the  court  of  common  pleas  for  the  city  and  county  of  New  York 
and  the  superior  court  of  Buffalo,  may  be  taken  to  the  supreme 
court. 

Co.  Proc.,  I  344.  first  sentence  am'd.     See  6  T.  &  C.  466.     L.  1895,  ch.  M<. 
t  1341.  Lilmltatton  of  time;  security. 

An  appeal,  authorized  by  the  last  section,  must  be  taken  within 
thirty  days  after  service,  upon  the  attorney  for  the  appellant,  of 
the  copy  of  the  judgment,  and  written  notice  of  the  entry  thereof. 
Security  is  not  required  to  perfect  the  appeal,  but  to  stay  the 
execution  of  the  judgment  security  must  be  given  and  the  sureties 
may  be  excepted  to,  and  must  justify  as  upon  an  appeal  to  the 
court  of  appeals,  from  a  judgment  of  the  same  amount,  or  to  the 

same  effect. 

Id..   I  345.   and  part  of  1  331.  as  am*d  by  L.   1876.  ch.  341,  f  13. 
I  1342.    [Am*il,    189R,    1907.]       Appeal    from    order. 

An  appeal  may  also  be  taken,  as  provided  by  section  1340,  from 
an  order  affecting  a  substantial  right  made  by  the  court  or  a 
judge,  in  an  action  brought  in  or  taken  by  appeal  to  a  court, 

specified  in  said  section. 

Id.,  part  of  I  344,  am'd;  L.  1895,  ch.  946;  L.  1907,  ch.  579.  In  effect 
July   15.   1907. 

f  1343.  [Am'd,  1877.]  Limitation  of  time  and  stay  of 
prooeedlnflTn. 

An  appeal,  authorized  by  the  last  section,  must  be  taken,  within 
sixty  days  after  service  upon  the  attorney  for  the  appellant,  of  a 
copy  of  the  order,  and  written  notice  of  the  entry  thereof.«l> 
Security  is  not  required  to  perfect  it;  but  it  does  not  stay  the 
execution  of  the  order  from  which  it  is  taken.  The  appellate 
court,  or  a  judge  thereof,  may  direct  such  a  stay,  upon  such 
terms,  as  to  security  or  otherwise,   as  justice  require8.(2) 

(1)  Co.  Proc.,  I  331,  as  am'd  by  L.  1876.  ch.  431,  f  13.     (2)  Id.,  |  350. 

I  1344.  [Am'd.  1806,  lft02,  1904,  1914.  1916.1  Appeal,  wker« 
and  hoiT  heardt  nppellnte  term  of  the  nnpreme  eonrt  f«r 
the  llrNt  and   necond   departnientii. 

1.  An  n])pejil  taken  as  prescribed  in  this  title  must  be  heard  bj 

the  a])pollate  division  of  the  supreme  court,  except  that  appeata 

from  judgments  or  orders  of  the  municipal  court  of  the  city  of 
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New  Yopk.  or  from  judgments  or  orders  of  the  city  court  of  the 
city  of  New  York  may  be  heard  either  by  the  api)ellate  division 
of  the  supreme  court  or  by  not  less  than  three  justices  of  the 
supreme  court  in  each  of  the  first  and  second  judicial  depart- 
ments, who  shall  be  designated  for  that  purpose  by  the  justices 
of  the  appellate  division  sitting  in  said  departments  and  who 
shall  be  known  as  the  appellate  term  of  the  supreme  court  in 
the  first  and  second  departments,  respectively. 

2.  When  an  appeal  shall  have  been  heard  and  determined  by 
an  appellate  term  constituted  as  herein  provided,  the  justices 
thereof  or  a  justice  of  the  appellate  division  in  the  same  depart- 
ment may  allow  a  further  appeal  to  be  taken  from  that  determi- 
nation to  said  appellate  division. 

3.  Appeals  from  inferior  courts  heretofore  heard  hy  the 
superior  court  of  Buffalo  shall  be  heard  by  the  appellate  division 
of  the  supreme  court  in  the  fourth  judicial  department  or  by 
such  justice  or  justices  of  the  supreme  court  as  may  be  desig- 
nated for  that  purpose  by  the  justices  of  the  appellate  division 
of  said  department. 

4.  The  provisions  -of  title  fourth  of  this  chapter,  relating  to 
the  hearing  of  appeals  taken  in  the  supreme  court  and  to  sub- 
sequent proceedings  thereupon,  apply  to  an  appeal  taken  as  pre- 
scribed in  this  title,  except  as  specified  in  the  next  following 
fjection  and  except  as  otherwise  provided  in  a  statute  enacted 
by  the  legislature  in  the  year  nineteen  hundred  and  fifteen,  en- 
titled **An  act  in  relation  to  the  municipal  court  of  the  city  of 
New  York,  and  repealing  certain  statutes  affecting  such  court, 
itH  justices  and  officers/* 

Am*d   b7  L.   1895,  cb.  946;   L.   1902,  ch.   515;   L.  1904,  ch.  502;   L.   1914, 
rli.    349;    L.    1915,  ch.   623.   in  eflFect  May   14.   1915. 

i    1346.    [Am*d,    1885,    1916.]     Judflrment    or    order,    inhere 
entered. 

A  judgment  or  order  of  the  appellate  division  rendered  upon 
an  appeal  authorized  by  this  title  must  be  entered  in  the  office 
of  the  clerk  of  the  appellate  division  in  the  department  in  which 
the  court  below  is  located.  A  certified  copy  thereof  annexed  to 
the  papers  transmitted  from  the  court  below  must  be  transmitted 
by  the  clerk,  upon  payment  of  his  fees,  to  the  clerk  of  the  county 
where  the  court  from  which  the  appeal  was  taken  is  situated, 
and  shall  constitute  the  judgment-roll  and  remain  in  his  office. 
The  filing  of  the  judgment-roll  or  the  entry  of  the  order,  as 
prescribed  in  this  section,  is  a  sufficient  authority  for  any  pro- 
ceeding in  the  court  below  or  before  the  judge  or  justice  who 
made  the  order  appealed  from  which  the  Judgment  or  order  of 
the  appellate  court  directs  or  permits.  But  where  the  execution 
of  the  judgment  or  order  of  the  appellate  court  is  stayed  by 
nn  appeal  to  the  court  of  appeals,  the  procf^edings  in  the  court 
below  or  before  the  judge  or  justice,  who  made  the  order,  are 
Rtayed  in  like  manner.  A  judgment  or  order  of  the  supreme 
court,  rendered  upon  an  appeal  from  a  judgment  of  any  district 
court  or  of  the  city  court  of  New  York,  or  an  appeal  heretofore 
heard  by  the  superior  court  of  Buffalo,  must  be  entered  in  the 
office  of  the  clerk  of  the  county  wherein  the  court  below  is 
located,  and  with  the  papers  transmitted  from  the  court  below, 
forms  the  judgment-roll  which  must  be  filed  in  the  same  office. 
Wbere  the  appeal  is  from  the  city  court  of  New  York,  the  judg- 
ment or  order  of  the  supreme  court  must  be  entered  in  the 
office  of  the  clerk  of  the  said  court.  Where  the  appeal  is  from  a 
connty  court,  the  judgment  must  be  entered  by  and  filed  in  the 
office  of  the  clerk  of  the  county  wherein  the  court  below  is 
located.  _   ^ 
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TITLE  IV. 
Appeal  to  the  appellate  diyisioxx  of  the  supreme  coozt. 

iec.  1846.  Appeal  from  judirmeDt. 

1347.  Appeal  from  order. 

1348.  Id.;    when   made   out  of   court;    powers  «f  appellate  dlTMoa  ti 

praot    orders. 

1349.  Appeal   from   Interlocutoir  Judcrment. 

1360.  Appeal    from    tlnal    Judgment,    after    affirmance    of    interlooatocy 
Judfirment,  or  denial  of  new  trial.    Review  in  tbe  coart  of  appeals. 
1351.  Limitation  of  time;  order  to  stay  proceedings. 
1852.  Stay  of  procce^lings  without  order. 
135S.  Upon  what  papers  appeal  to  be  heard. 

1354.  Entry   of  Judgment  or  order;   Judgment-roll. 

1355.  Hearing,   etc.,  in  the  supreme   court. 

S  1346.    [Am'd,   1805y   1014.]      Appeal   from   Judmaeiit* 

An  appeal  may  bo  taken  to  the  appellate  division  of  the 
supreme  lourt  from  a  final  judgment  rendered  in  the  supreme 
court  as  follows: 

1,  Where  the  judgment  was  rendered  upon  a  trial  by  a  referee, 
or  by  the  court  without  a  jury,  the  appeal  may  be  taken  upon 
queistions  of  law,  or  upon  the  facts,  or  upon  both. 

2.  When  the  judgment  was  rendered  upon  the  verdict  of  t 
juryi  the  appeal  may  be  taken  upon  questions  of  law,  or  upon 
the  facts,  or  upon  both. 

Co.  Proc.,  iwrt  of  f  348,  amM.  See  L.  1S70,  cli.  408,  f  8.  am*d  hy 
L.    1885,   cli.  940,    and  L.    1&14,    cU.   331,    in   effect   Sept.    1.    1914. 

§  1847.   [Am'd,  1896.]    Appeal   from  order. 

An  appeal  may  be  taken,  to  the  appellate  division  of  the 
supreme  court,  from  an  order,  made  prior  to  the  first  day  of 
January,  one  thousand  eight  hundred  and  ninety-six,  in  an  action 
upon  notice,  at  a  special  term  or  a  trial  term  of  a  superior  city 
court,  or  of  the  supreme  court,  or  at  a  term  of  the  circuit  court, 
and  from  an  order  made  at  a  special  term  or  trial  term  of  the 
supreme  court,  after  said  day,  in  either  of  the  following  cases: 

1.  Where  the  order  grants,  refuses,  continues,  or  modifies  a 
provisional  remedy;  or  settles,  or  grants,  or  refuses  an  application 
to  resettle  a  case  on  appeal  or  a  bill  of  exceptions. 

2.  Where  it  grants  or  refuses  a  new  trial;  except  that  where 
spnecific  questions  of  fact,  arising  upon  the  issues,  in  an  action 
triable  by  the  court,  have  been  tried  by  a  jury,  pursuant  to  an 
order  for  that  purpose,  as  prescribed  in  section  971  of  this  act. 
an  appeal  cannot  be  taken  from  an  order,  granting  or  refusing 
a  new  trial,  upon  the  merits. 

8.  Where  it  involves  some  part  of  the  merits. 

4.  Where  it  aflPects  a  substantial  right. 

5.  Where,  in  effect,  it  determines  the  action,  and  preyenta  a 
Judgment,  from  which  an  appeal  might  be  taken. 

6.  Where  it  determines  a  statutory  provision  of  the  State  to  be 
unconstitutional;  and  the  determination  appears  from  the  reasons 
given  for  the  decision  thereupon,  or  is  necessarily  implied  in  the 
decision. 

An  order,  made  upon  a  summary  application,  after  judgment. 
is  deemed  to  have  been  made,  in  the  action,  within  the  meMili| 
of  this  section. 

Id.,  I  840,  tm'd;  U  1685,  cb.  946.    See  If  206T,  IBHk 
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I  1&48.  [AjBfi'd,  189B.]  Id.i  vrben  made  ovt  of  eovrt|  pow* 
era  of  appellate  division  to  ffrant  orders. 

An  appt^nl  may  also  bo  tnken  to  the  appellate  diyision  of  the 
supreme  court,  from  au  order,  made  in  an  action,  upon  notice, 
by  a  jurt^e  or  justice,  out  of  court,  in  a  case  where  an  appeal 
might  have  been  taken,  as  prescribed  in  the  last  section,  if  the 
order  had  been  made,  by  the  court.  The  appellate  division  shall 
have  power  to  vacate  or  modify,  without  notice,  or  upon  such 
notic«>  as  it  shall  deem  proper,  any  order  in  an  action  or  special 
proceeding  made  by  a  Justice  of  the  supreme  court  or  by  the 
c-ourt  without  notice  to  the  adverse  party;  It  may  grant  a  stay 
of  proceedings  upon  a  by  judgment  or  order  of  the  supreme  court 
from  which  an  appeal  is  pending,  and  may  grant  any  order  or 
provisional  remedy  which  has  been  applied  for  without  notice 
to  the  adverse  party,  and  refused  by  the  supreme  court  or  a 
justice  thereof. 

Ik.    1806.    ch.   946. 

I  1849.  [Am'd,  189S.]  Appeal  from  Interloeatory  l^ds^ 
^aent. 

An  appeal  may  also  be  taken  to  the  appellate  division  of  the 
supreme  court,  from  an  interlocutory  judgment  rendered  at  a 
special  term  or  trial  term  of  the  supreme  court,  or  entered  upon 
tne  report  of  a  referee. 

U. 

I  1880,  [Aia'd,  1896.]  Appeal  from  final  Judfirment,  after 
adirmaace  of  Interlocatory  Jndflrment,  or  dental  of  nevi 
trial.    Revievr  In  the  eonrt  of  appeals. 

Whicre  final  judgment  is  taken,  at  a  special  term  or  trial  term, 
or  pursuant  to  the  directions  of  a  referee,  after  the  affirmance, 
upon  an  appeal  to  the  appellate  division  of  the  supreme  court 
of  an  interlocutory  judgment}  or  after  the  rsfusal.  by  the  appel- 
late division  of  a  new  trial,  either  upon  an  application,  made, 
ID  the  first  instance^  at  a  term  of  the  appellate  division,  or  upon 
an  appeal  from  an  order  of  the  special  term*  or  of  the  judge, 
before  whom  the  issues*  or  questions  of  fact,  were  tried  by  a 
jury;  an  appeal  to  the  appellate  division  from  the  final  judgment 
brings  up,  for  review,  only  the  proceedings  to  take  the  final 
judgment,  or  upon  which  the  final  judgment  was  taken,  including 
the  hearing  or  trial  of  the  other  issues  in  the  action,  if  any. 
If  an  appeal  is  taken,  to  the  court  of  appeals,  from  the  deter- 
mination of  the  appellate  division  upon  the  appeal  from  the  final 
judgrment,  the  determination  of  the  appellate  division,  affirming 
the  interlocutory  judgment  or  refusing  the  new  trial,  may,  at  the 
election  of  either  party,  be  reviewed  thereupon.  If  the  respond- 
ent elects  to  bring  it  up  for  review,  he  may  take  a  cross-apDonl 
therefrom,  notwithstanding  the  expiration  of  the  time  to  take  an 
original  appeal  therefrom. 

Id.     See  H  1316,  1330. 

§  1351.  rAm*d,  1895,  1903.]  litmttatlon  of  tlmei  order  to 
atay    proceed  I  nRWk 

An  appeal,  authorised  by  this  title,  must  be  tsken.  within  thirty 
days  after  service,  upon  the  attorney  for  the  appellant,  of  a  copy 
l>f  the  judgment  or  order  appealed  from,  and  a  written  notice 
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of  the  eutry  thereof.  Security  is  not  required  to  perfect  the 
uppeul;  but,  t'..v:tfpt  where  it  is  otherwise  specially  prescribed  by 
law.  ihe  appeal  dues  uut  stay  the  execution  of  the  judgment  or 
order  appealed  from;  unless  the  court,  in  or  from  which  the 
appeal  is  taken,  or  a  judge  thereof,  makes  an  order,  directing 
such  a  sta3%  Such  an  order  may  be  made,  and  may,  from  time 
to  time,  be  modified,  upon  such  terms,  as  to  security  or  other 
wise,  as  justice  requires.  If  security  is  given,  either  as  a  con- 
ditiou  of  granting  the  order,  or  as  prescribed  in  the  next  section, 
the  provisions  of  title  second  of  this  chapter  apply  thereto,  as  it 
the  appellate  division  of  the  supreme  court  was  specified  in  those 
provisions,  in  place  of  the  appellate  court,  and  a  judge  of  the 
same  court,  in  place  of  a  judge  of  the  court  below.  Executioo 
of  a  judgment  for  the  recovery  of  money  only  shall  not  be  stayed 
without  security  for  more  than  thirty  days  after  the  service 
upon  the  attorney  for  the  appellant  of  a  copy  of  the  judgment 
and  written  notice  of  the  entry  thereof. 

Co.  Proc.,  portions  of  |S  832.  848,  and  360,  reconttraeted;  L.  1805,  ch.  M6; 
L.  1903,  ch.  238.    In  effect  Sept.  1,  1903. 

C  13S2.  Stay  of  proceedlnv*  vrltbovt  order. 

Upon  an  appeal  from  a  final  judgment,  taken  as  prescribed  in 
this  title,  the  appellant  may  give  the  security,  required  to  perfect 
an  appeal  to  the  court  of  appeals,  from  a  judgment  of  the  same 
amount^  or  to  the  same  eflfect;  and  to  stay  the  execution  thereof. 
In  that  case,  the  execution  of  the  judgment  appealed  from  h 
stayed,  as  upon  an  appeal  to  the  court  of  appeals,  and  subject 
to  the  same  conditions. 

Id.,   §  348. 

4  135a.  [Ani'd»  189S.]  Upon  what  papem  appeal  to  be 
^eard. 

An  appeal  from  a  final  judgment,  taken  as  prescribed  in  thi« 
title,  must  be  heard  upon  a  certified  copy  of  the  notice  of  appeal, 
of  the  judgment-roll,  and  of  the  case  or  notice  of  exceptions,  if 
any,  filed,  as  prescribed  by  law  or  the  general  rules  of  practice, 
after  the  entry  of  the  judgment,  and  either  before  or  after  the 
appeal  is  taken.  An  appeal  from  an  interlocutory  judgment,  or 
from  an  order  taken  as  prescribed  in  this  title,  must  be  heard 
upon  a  certified  copy  of  tne  notice  of  appeal,  and  of  the  psper^ 
used  before  th,e  court,  judge  or  justice,  upon  the  hearing  of  the 
demurrer,  application  for  judgment,  or  motion,  as  the  case  re- 
quires, l^nless  the  appellate  division  shall  in  a  special  case  othe^ 
wise  direct,  before  an  appeal  shall  be  placed  upon  the  calendar, 
the  appellant  shall  file  with  the  clerk  of  the  appellate  division 
the  case  and  exceptions  or  the  other  papers,  upon  which  the  ap 
peal  shall  be  heard,  printed  as  required  by  the  rules  of  practice: 
in  case  the  appeal  is  from  a  judgment  the  printed  case  and  ex- 
ceptions must  be  ordered  filed  by  the  justice  or  referee  befoie 
whom  the  case  was  tried. 

L.  189S,  ch.  946. 

g  18S4.  [Am*d,  1870.]  Entry  of  Jndgnnent  or  orderi  |«d#- 
ment-roll. 

Where  judgment  of  affirmance  is  rendered  upon  the  appeal  the 
judgment-roll  consists  of  a  copy  of  the  judgment,  annexed  to  the 
papers,  upon  which  the  appeal  w^as  heard.  Where  subsequeDt 
proceedings  are  taken,  at  the  special  term  or  trial  terau  beftirt 
the  entry  of  final  judgment,  the  judgment-roU  must  EttP 
fain  the  proper  papers  relating  thereto. 
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f  13S5.  [Am'dy  18fM(.1    HearlMv>  etc.,  in  the  avpri^iae  court. 

An  appeal  taken  to  the  appellate  division  of  the  sapreme  court, 
as  prescribe  in  this  title,  must  be  heard  in  the  department,  em- 
bracing the  county,  in  which  the  judgment  or  order  appealed 
from  is  entered;  unless  an  order  is  made,  as  prescribed  in  section 
231  of  this  act,  directing  that  it  be  heard  in  another  department, 
or  unless  appeals  pending  in  one  department  are  transferred  for 
hearing  and  determination  to  another,  pursuant  to  article  six, 
section  one,  of  the  constitution.  The  order  made  upon  the  ap- 
peal must  be  entered  in  the  office  of  the  clerk  of  the  appellate 
division,  and  a  certified  copy  thereof  with  the  original  case  or 
papers  upon  which  the  appeal  was  heard,  filed  as  provided  in  sec- 
tion thirteen  hundred  and  fifty-three  must  be  transmitted  by  the 
clerk  upon  payment  of  his  fees,  to  the  clerk  of  the  county  where 
the  judgment  or  order  appealed  from  was  entered,  and  upon  such 
certified  copy  of  the  order  and  the  case  or  papers  upon  which  the 
appeal  was  heard,  the  county  clerk  shall  enter  the  judgment  in 
his  office. 

Sufwtltnta  for  Co.  Proc.,  portions  of  $1  347  and  34$;  h,  lBi6»  cb.  M0b    8e« 
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Appeal  flrom  a  dttttininatioii  in  a  ftpaoial  ptoMedinit- 

8ec.   1350.  Appeal  from  qra«r  made  itt  the  aamo  oMrt. 
1357.  Id. ;  wlien  roado  by  anotker  court  nr  judge. 
1868.  preceding  onI«r  tony  be  reviewed. 
1359.  LlmitatiOA  of  tltte  to  appML 

1300.  Stay. of  prod'edlogs ;  hearing  of  appeals  deelrien  thertvipoa^ 
13C1.  Tbla  title  qualified.     AppUcatlcm  of  provlalons  rvUting  t»  acttoaa. 

I  I860.  [Anfc^i»  i8INI»  1910.]  A»»ekil  tH»u  o»der  ilUtd*  lA 
the  aaaae  oonrt* 

An  appeal  may  be  takett,  to  the  appellate  dtrisbti  of  the  wa- 
preme  cuurt,  from  tin  order,  afitectinK  a  substantial  right,  made 
In  a  Rpeclal  proceeding,  at  a  Bt^ecia)  term  or  a  trial  term  of  the 
supreme  court;  or  made  by  a  justice  thereof  in  a  special  proceed- 
ing instituted  before  him,  pursuant  to  a  special  statutory  prori- 
sion;  or  instituted  before  another  jud^e,  and  transferred  to,  or 
contintied  before  him.  An  appeal  may  also  be  taken  to  the  ap- 
pellate division  of  the  supreme  court  from  an  order  granting  or 
denying  an  application  for  an  alternative  writ  of  mandamus  or 
an  alternative  writ  of  prohibition. 

L.  1854,  ch.  270,  f  1.  first  cUuse  (4  Edm.  081;  6  Id.  133).  Am'd  bj  L. 
1895,   cb.   940;   L.    1913,   cli.    573.       In  effect  Sept.   1>   1913. 

f  13S7.  [Am'il,  1896.]  Id.|  when  made  by  another  eo«rt 
or  Jadffe. 

An  appeal  may  also  be  taken  to  the  appellate  division  of  the 
supreme  court,  frqm  an  order,  affecting  a  substantial  right,  made 
by  a  court  of  record,  possessing  original  jurisdiction,  or  a  judge 
thereof,  in  a  special  proceeding  instituted  in  that  court,  or  before 
a  judge  thereof,  i)ursuant  to  a  special  statutory  provision: 
or  instituted  before  another  judge,  and  transferred  to,  or  con- 
tinued before,  the  judge  who  made  the  final  order.  But  this 
section  does  not  apply  to  a  case,  where  an  appeal  from  the  order, 
to  a  court,  other  than  the  appellate  division  of  the  supreme 
court,  is  expressly  given  by  statute. 

Sub8tltute<l  for  part  of  Co.  Proc.,  f  344 ;  L.  1805,  cb.  040.     See  {  1342,  ante. 

I  1858.  [Am'd,  1877.]     Precedlnff  order  may  be  re^^ewed. 

An  appeal,  authorized  by  this  title,  brings  up  for  review,  any 
preceding  order,  made  in  the  course  of  the  special  proceeding,  in- 
volving the  mcrit.<(.  and  necessarily  affecting  the  final  order  ap- 
pealed from,  which  is  specified  in  the  notice  of  appeal. 

See  Co.  Proc.,  |  329. 

I  13S0.  Itlmitatton  of  time  to  appeal. 

An  appeal,  authorized  by  this  title,  must  be  t^ken  within  thirty 
days  after  service  of  a  copy  of  the  final  order,  from  which  it  is 
taken,  with  a  written  notice  of  the  entry  thereof,  upon  the  appel- 
lant; or,  if  he  appeared,  upon  the  hearing,  by  an  attorney  at  law 
or  an  attorney  in  fact,  upon  the  person  who  so  appeared  for  him. 

From  Id.,  |  332.  Soe  L.  IS.W,  ch.  270,  f  2. 

i  I860.  Stay  of  proceedlngrai  hearlnff  of  appeal)  deelalea 
thereupon. 

The  provisions  of  title  fourth  of  this  chapter,  relating  to  perfect- 
ing  an  appeal  from  an  order,  taken  as  therein  prescribed;  to  stay- 
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in^  the  execntion  of  the  order  appealed  from;  to  heariu^r  the 
appeal ;  and  to  the  entry  end  cBforeement  of  the  order  made  upon 
the  Appeal,  apply,  where  an  appeal  in  taken,  as  prescribed  in  this 
title,    except  as  otherwise  specially  prescribed  by  law. 

Tliifl    sortlon  refers  to  ft  1351,  1S58,  1S54,  and  1355,  ante.     See,  also,  || 
1313    and  1314,  ante. 


Till*   tltl*   «iiAlIAe4«      AppUoAti^ai  of  provlaloiiM 

LaaClJBflT  to  action*. 

T^is  title  does  not  confer  the  right  to  appeal  from  an  order, 
in  a  case,  where  it  is  specially  prescribed  by  law,  that  the  order 
cannot  be  reviewed.  The  proceedings  upon  an  appeal,  taken  as 
prescribed  in  this  title,  are  governed  by  the  provisions  of  this 
act*  and  of  the  general  rules  of  practice,  relating  to  an  appeal  iu 
an  *^4*tiou^  exeepi  as  otherwise  spedaUy  prescribed  by  law. 
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CHAPTER  XIIL 
Executions. 

TRUE    I.— Foras  of  Szef ntlon:  Tlae  and  KaaMor  of  IffalB^  aa 
Qokeral  Dattoa  aad  Liabilities  of  Ofleon. 

TITLE  IL—Ezoeatlon  A  gal  ait  Property. 

TITLE  lUL^BveoaiiOB  Agaiaft  tke  PenMa. 

TITLE  L 

Forma  of  execution;  Jbiiae  and  manner  of  i»»wi«g  an  ezeeii- 
tion;  general  duties  and  liabilities  of  officers. 

See.  1862.  To  whom  ezecutloo  directed;  proTlelon  where  eheriff  la  a  pertf. 
1868.  Time  of    receipt   to   be    indorsed   on   execution. 
1864.  The  different   kinds  of  execution. 
1866.  To  what  counties  executions  may  Issue. 

1866.  Oeneral   requisites  of    executions. 

1867.  Id.;  when  issued  on  filing  transcript  from  justice's  ooort,  etc 

1868.  ReQuisites  of  execution  for  the  collection  of  money. 
1860.  Id.;    against    property 

1870.  Id.;    where  a   warrant  of  attachment   has  been  loTled  by  ahiflff- 

1871.  Id.;  against  executor,  etc. 

1872.  Id.;  against  the  person. 

1878.  Id.;    for    delivery    of    property.    How    money,    reeoTersd  by  mm 
Judgment,    may    be   collected. 

1874.  Separate   executions,    where    separate   sums   awarded. 

1875.  Execution  of  course,  within  flye  years. 

1876.  Execution,   after  death  of  Judgment  creditor. 
,1877.  When   execution    may  "be   Issued   after  flve  yeara. 

1878.  Id.;    leave,    how    obtained. 

1870.  No   execution   against  decedent,   except,   etc. 

1880.  Execution  against  decedent's  property. 

1881.  Leave,    bow    obtained. 

1882.  Time  of  stay  by  order,  etc.,   not  reckoned  under  this  titls. 
1388.  Execution  against  surviving  Judgment  debtors. 

1884.  Sale    on  execution,    etc.;    when   and   how   conducted. 

1886.  Penalty    for   taking  down  or   defacing  notice  of   sale. 

1886.  Validity  of  sale,   when  not  affected  by  sheriff's  default,  ete. 

1887.  Purchases   on  such   sales,    by   certain   officers,   prohibited. 

1888.  When  execution  to  be  enforced  by  under-sheriff. 

§    1868.    To   -wboin    ezecnttoii    directed;    provlalom   wkan 
•MerlC  la  a  party. 

An  execution  must  be  directed  to  the  sheriff,  unless  he  is  a 
party  or  interested;  in  which  case  it  must  be  directed  aa  P^ 
scribed  in  section  173  of  this  act.  But  the  court  may,  in  its  ds^ 
cretion,  order  an  execution,  issued  upon  a  judgment  renderec 
asrainst  a  sheriff,  either  alone  or  with  another,  to  be  directed  to 
a  person,  designated  in  the  order,  instead  of  to  the  coronerfcor 
a  particular  coroner;  in  which  case  it  must  be  so  directed.  Tne 
person  so  de^gnated  must  be  of  full  age,  a  resident  of  the  Stat^ 
and  not  a  party  to  the  action,  or  interested  therein.  Where  tbe 
execution  is  issued  upon  a  judgment  for  a  sum  of  moDe^  ^ 
directtng  the  payment  of  a  sum  of  money,  the  order  does  not  tiw 
effect,  until  the  person  so  designated  executes,  and  files  in  taf 
clerk's  office,  a  bond  to  the  people,  with  at  least  two  sureties,  t^j 
proTed  by  a  judge  of  the  court,  or  a  county  judge,  in  a  peMj 
sum,  fixed  by  the  order,  not  less  than  twice  the  sum  to  be  ev* 
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lected  by  Tirtne  of  the  execution;  conditioned  for  the  faithful  per- 
formance of  his  duties  under  the  execution.  A  certified  copy  of 
the  order,  and,  where  it  requires  a  bond  to  be  given,  the  clerk's 
certificate  that  a  bond  has  been  filed,  as  required  by  the  order, 
must  be  attached  to  the  execution.  The  person  so  desifrnated  is 
deemed  an  oflScer;  and,  with  respect  to  that  execution,  he  is  sub* 
ject  to  the  obligations  and  liabilities,  and  has  the  power  and 
authority  of  a  coroner,  and  is  entitled  to  fees  accordingly. 

Co.  Proc.,  part  of  i  289.  and  2  R.  S.  364,   fS   11  and  12,  am'd.     See  3  T. 
ft  C.   608. 

1  1363.  Time  of  receipt   to   be  Indorsed   on    execution. 

The  sheriff,  to  whom  an  execution  is  directed  and  delivered, 
must,  upon  the  receipt  thereof,  indorse  thereupon  a  memoranduot 
of  the  day,  hour,  and  minute,  when  he  received  it. 

2  R.  S.  364.   I   10   (2  Edm.  377). 

I  1364.  The  different  Irtnda  of  execution. 

There  are  four  kinds  of  execution,  as  follows: 

1.  Against  property. 

2.  Against  the  person. 

3.  For  the  delivery  of  the  possession  of  real  property  with  oi 
without  damages  for  withholding  the  same. 

4.  For  the  delivery  of  the  possession  of  a  chattel,  with  or 
without  damages  for  the  taking  or  detention  thereof. 

An  execution  is   the  process  of  the  court,   from   which   it   is 
ijKSued 
Co.   Proc.,   {   286.   am'd.     See  |   1240. 

I  1865.  To  whnt  conntlen  executions  mny  issue. 

An  execution  against  property  can  be  issued  only  to  a  county, 
in  the  clerk's  office  of  which  the  iudgment  is  docketed.  An  exe- 
cution  against  the  person  may  be  issued  to  any  county.  An 
execution  for  the  delivery  of  the  possession  of  real  property, 
must  be  issued  to  the  county,  where  the  property,  or  a  part 
thereof,  is  situated.  An  execution  for  the  delivery  of  the  pos- 
session of  a  chattel,  may  be  issued  to  any  county,  where  the 
chattel  is  found;  or  to  the  sheriff  of  the  county  where  the  judg- 
ment-roll is  filed.  Executions,  upon  the  same  judgment,  may  be 
issued  at  the  same  time,  to  two  or  more  different  counties. 

Sobatitnte  for  Co.   Proc.,  iMirt  of  |  287.     See  ante,   S  C97.  - 

I  1366.   [Ana*d»   1&14.1      General  requisites   of  executions. 

An  execution  must  intelligibly  describe  the  judgment,  stating 
the  names  of  the  parties  in  whose  favor,  and  against  whom,  the 
time  when,  and  the  court  in  which,  the  judgment  was  rendered; 
and,  if  it  was  rendered  in  the  supreme  court,  the  county  in  which 
the  judgment-roll  is  filed.  It  must  require  the  sheri'ff  to  return 
it  to  the  proper  clerk,  within  sixtjr  days  after  the  receipt  thereof. 
Except  as  otherwise  prescribed  in  the  next  section,  it  must  be 
made  returnable  to  the  clerk,  with  whom  the  judgment-roll  is 
filed.  When  an  execution  has  been  issued  against  the  wages, 
debts,  earnings,  salary,  income  from  trust  funds  or  profits  due 
and  owing  to  any  judgment  debtor,  pursuant  to  the  provisions 
of  this  chapter,  it  shall  be  the  duty  of  the  sheriff  or  other 
officer  or  person  to  whom  such  execution  shall  be  delivered,  from 
time  to  time,  and  at  least  once  every  six  months  from  the  time 
a  levy  shall  be  made  thereunder,  to  account  for  and  pay  over, 
to  the  person  entitled  thereto,  all  moneys  collected  thereon,  less 
his  lawful    fees    and    expenses    for    collecting    the    same.     This 
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sectioD  shall  apply  to  all  such  executions  now  issued  and  out- 
standing. 

Go.   Proc.,   part  of  f  289.   cooRolidated   with   id.,   f  290.     See   SI  23,  2E4. 
Am'd  by  L.   1014,   cfa.  347,   In  effect   Apr.   15,   1914 

f  1367.  Id.  I   -when    lasued   on    fillnv   transcript   from  Jn»- 
tice'fi   court,  etc. 

Where  an  execution  is  issued  out  of  a  court,  other  than  that 
in  which  the  judgment  was  rendered,  upon  filing  a  transcript 
of  the  judgment  rendered  in  the  latter  court,  it  must  also  specify 
the  clerk,  with  whom  the  transcript  is  filed,  and  the  time  of 
filing;  and  it  must  be  made  returnable  to  that  clerk.  If  the 
judgment  was  rendered  in  a  justice's  court,  it  must  specify  the 
justice's  name;  and  it  must  omit  the  specification,  respecting  the 
filing  of  the  judgment-roll. 

See  post.   I  3043. 

S  1368.  Reqnlnlteii  of  execntlon  for  tine  collection  of 
money. 

An  execution,  issued  upon  a  judgment  for  a  sum  of  mone^, 
or  directing  the  payment  of  a  sum  of  money,  must  specify,  m 
the  body  thereof,  the  sum  recovered,  or  directed  to  be  paid,  aod 
the  sum  actually  due  when  it  is  issued.  It  may  specify  a  day. 
from  which  interest  upon  the  sum  due  is  to  be  computed:  io 
which  case,  the  sheriff  must  collect  interest  accordingly,  until 
the  sum  is  paid.  If  all  the  parties,  against  whom  the  judgment 
is  rendered,  are  not  judgment  debtors,  the  execution  must  show 
who  is  the  judgment  debtor. 

2  R.  8.  364,  I  9,  as  am'd  by  L.  1844,  ch.  324 ;  and  Co.  Proc.,  part  of  f  2^. 

S   1360.  Id.  I  aamlnut   property. 

An  execution  against  property  must,  if  the  judgment-roll  is  not 
filed  in  the  clerk's  office  of  the  county  to  which  it  is  issued, 
specify  the  time  when  the  judgment  was  docketed  in  that  county. 
It  must,  except  in  a  case  where  special  provision  is  otherwise 
made  by  law,  substantially  require  the  sheriff  to  satisfy  the  judg- 
ment, out  of  the  personal  property  of  the  judgment  debtor:  and,  if 
sufficient  por.sonal  property  cannot  be  found,  out  of  the  real  prop- 
erty, belonging  to  him,  at  the  time  when  the  judgment  was  dock- 
eted in  the  clerk's  ofiSce  of  the  county,  or  at  any  time  thereafter. 

Co.    Proc.,   part  of  |  289,  am'd. 

§  1370.  Id.;  ^Evhere  a  ^varrant  of  attachment  baa  bceB 
levied  by  nherlff. 

Whore  a  warrant  of  attachment,  issued  in  the  action,  has  been 
levied  by  the  sheriff,  the  execution  must  substantially  require  the 
sheriff  to  satisfy  the  judgment,  as  follows: 

1.  Where  the  judgment  debtor  is  a  non-resident,  or  a  foreign 
corporation,  and  the  summons  was  served  upon  him  or  it,  withoot 
the  State,  or  otherwise  than  personally,  pursuant  to  an  order 
obtained  for  that  purpose,  as  prescribcMi  In  chapter  fifth  of  thii 
act,  and  the  judgment  debtor  has  not  appeared  in  the  action: 
out  of  the  personal  property  attached,  and,  if  that  is  insaffldent, 
out  of  the  real  property  attached. 

2.  In  any  other  case,  out  of  the  personal  property  attached: 
and,  if  that  is  insufficient,  out  of  the  other  personal  property  of 
the  judgment  debtor;  if  both  are  insufficient,  out  of  th«»  real  prop- 
erty attached:  and,  if  that  is  insufficient,  out  of  the  real  property, 
belonging  to  him,  at  the  time  when  the  jndgnient  wwr  docketed 
in  the  clerk's  office  of  the  county,  or  at  any  time  thereafter. 

See   If  649,   707  and  708,   ante. 

{  1371.  Id.;  agralnnt  ezecntor,  etc. 

An  execution  against  real  or  personal  property,  in  the  hands 
of  an  executor,   administrator,   heir,   devisee,   legatee,    tenant  of 
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reaj  property,  or  trustee,  mast  substantially  require  the  sheriff 
to  satisfy  the  judgment,  out  of  that  property. 
Go.  Pn>c..  {  289,  tabd.  1. 

I  1372.  la.;  avalMst  the   pcrsoB. 

An  execution  against  the  person  must  substantially  require 
the  sheriff,  to  arrest  the  judgment  debtor,  and  commit  him  to 
the  jail  of  the  county,  until  he  pays  the  judgment,  or  is  dis- 
charged according  to  law.  Except  where  it  may  be  issued,  with- 
out the  previous  issuing  and  return  of  an  execution  against  prop- 
erty, it  must  recite  the  issuing  and  return  of  such  an  execution, 
specifying  the  county  to  which  it  was  issued. 

Id.,  i  2B9,  sabd.  3,  am'd.     See  f  1480. 

I  13T8.  Id.  I  for  delivery  of  propertr*  Hott  money*  re« 
eoTered  by  aame  Jndflrment,  may  be  colleeted. 

An  execution  for  the  delivery  of  the  possession  of  real  prop- 
erty, or  a  chattel,  must  particularly  describe  the  property,  an4 
designate  the  party  to  whom  the  judgment  awards  the  posses- 
sion thereof;  and  it  must  substantially  require  the  sheriff,  to 
deliver  the  possession  of  the  property,  within  his  county,  to  the 
party  entitled  thereto.  If  a  sum  of  money  is  awarded  by  the 
same  judgment,  it  may  be  collected,  by  virtue  of  the  same  execu- 
tion; or  a  separate  execution  may  be  issued  for  the  collection 
thereof,  omitting  the  direction  to  deliver  possession  of  the  prop- 
erty. If  one  execution  is  issued  for  both  purposes,  it  must  con- 
tain, with  respect  to  the  money  to  be  collected,  the  same  direc- 
tions as  an  execution  against  property,  or  against  the  person* 
as  the  case  requires. 

Sabatltate  for   Go.   Proc.,   S   289.   subd.   4. 

I  1374.  Separate  executions^  where  separate  annul 
Awarded. 

Where  a  judgment  awards  different  sums  of  money,  to  or 
against  different  parties,  a  separate  execution  may  be  issued, 
to  collect  each  sum  so  awarded;  subject  to  the  power  of  the 
court,  to  control  the  enforcement  of  the  executions,  upon  motion, 
where  the  colleetlon  of  one  execution  will,  wholly  or  partly, 
satisfy  another. 

»  1375.  Fxeentlon  of  conrse^  'wltbtn  live  years. 

Except  as  otherwise  speciaUy  prescribed  by  law,  the  party 
recovering  a  final  judgment,  or  his  assignee,  may  have  execution 
thereupon,  of  course,  at  any  time  within  five  years  after  the 
entry  of  the  judgment. 

Go.  Proc..  §  283,  cm*d.     Se«  ||  1382,  1868. 

I  1870.  [A»'d,  1888y  1887.]  Ezeontion  after  deatb  of  Jndff- 
Bent  creditor. 

Where  the  party  recovering  a  final  judgment  has  died,  execu- 
tion may  be  iKSue*!  at  any  time  within  five  years  after  the  entry 
of  the  judgment,  by  his  personal  representatives,  or  by  the  as- 
sifmee  of  the  judgment,  if  it  has  been  assigned,  and  the  execution 
mnst  be  indorsed  with  the  name  and  residence  of  the  person 
Issuing  the  same.  And  where  a  party  or  one  or  more  of  several 
parties  agninst  whom  a  judgment  for  the  recovery  of  possession 
Qf  real  property  has  been  obtpinod  has  died,  an  order  ^antin^ 
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leave  to  issue  and  execute  such  ezecation  or  writ  of  poasessioD 
may  be  granted  upon  giTing  twenty  days'  notice  to  tlie  occupanti 
of  the  lands  so  recovered  and  to  the  grantees  or  devisees  of  said 
deceased »  or  it  he  died  intestate,  to  the  heirs  at  law  of  sum 
deceased,  said  notices  to  be  served  in  the  same  manner  as  a 
summons  is  directed  to  be  served  in  an  action  in  the  supieme 
court. 

L.  1887.  ch.  682. 

§  187T.  IVlien  execution  may  be  issued  after  Ave  yean. 

After  the  lapse  of  five  years  from  the  entry  of  a  final  judgment, 
execution  can  be  isssued  thereupon,  in  one  of  the  following  cases 
only: 

1.  [Am>d,  1879.]  Where  an  execution  was  issued  thereupon, 
within  five  years  after  the  entry  of  the  judgment,  and  has  been 
returned  wholly  or  partly  unsatisfied  or  unexecuted. 

2.  Where  an  order  is  made  by  the  court,  granting  leave  to  issne 
the  execution. 

Go.  Proc.,  part  of  §  284. 

§  1878.  Id.  I  Iea-ve»  how  obtained. 

Notice  of  an  application  for  an  order,  granting  leave  to  imat 
an  execution,  as  prescribed  in  the  last  section,  mast  be  served 
personally  upon  the  adverse  party,  if  he  is  a  resident  of  the  State, 
and  personal  service  can,  with  reasonable  diligence,  be  made  upon 
him  therein;  otherwine,  notice  must  be  given  in  such  manner  as 
the  court  directs.  Where  the  judgment  is  for  a  sum  of  money, 
or  directs  the  payment  of  a  sum  of  money,  leave  shall  not  be 
granted,  except  on  proof,  by  affidavit,  to  the  satisfaction  of  the 
court,  that  the  judgment  remains  wholly  or  partly  unsatisfied. 
Id.,  amM. 

§  1370.  No  execution  agrainst  decedent*  except,  ete. 

An  execution  to  collect  a  sum  of  money  cannot  be  issued, 
against  the  property  of  a  judgment  debtor,  who  has  died  since 
the  entry  of  the  judgment  except  as  prescribed  in  the  next  two 
sections. 

f   1380.   [Am'd»  1894,  1918.]     Bxecntlon  agralnst  decedent's 
property. 

After  the  expiration  of  one  year  from  the  death  of  a  party, 
agaiuKt  whom  a  final  judgment  for  a  sum  of  money,  or  directing 
the  payiiuMit  of  a  sum  of  money  is  rendered,  the  judgment  may 
be  enforced  by  execution  against  any  property  upon  wnich  it  is  a 
lien  with  like  effect  as  if  the  judgment  debtor  was  still  living. 
But  such  au  execution  shall  not  be  issued,  unless  an  order  grant- 
ing leave  to  isHue  it  is  procured  from  the  court  from  whidi  thf 
executifm  in  to  be  issued,  and  from  a  surrogate's  court  of  thl< 
state,  which  has  duly  granted  letters  testamentary  or  letters  of 
adniinistnition  upon  the  estate  of  the  deceased  judgment  debtor. 
Where  the  lien  of  the  judgment  was  created  as  prescribed  in 
section  twelve  hundred  and  fifty-one  of  this  act,  neither  order 
can  bo  made  until  the  expiration  of  eighteen  months  after 
letters  testamentary  or  letters  of  administration  have  been  duly 
granted  upon  the  estate  of  the  deccnient,  and  for  that  purpose 
such  a  lien  existing  at  the  decedent's  death  continues  for  t*'© 

824 


^ 


c  13,  i.  1  ISSUING  EXECUTION.  S  1381 

yean  thereafter,  notvritbstanding  the  preTious  expiration  of  ten 
years  from  the  filing  of  the  judgment  roll.  But  where  letters 
apon  the  estate  of  the  decedent  have  not  been  granted  within 
eighteen  months  after  his  death  by  the  surrogate  s  court  of  the 
conntj  in  which  the  decedent  resided  at  the  time  of  his  death, 
or  if  the  decedent  resided  out  of  the  state  at  the  time  of  his 
death,  and  letters  testamentary  or  letters  of  administration  have 
not  been  granted  within  the  same  time  by  the  surrogate's  court 
of  the  county  in  which  the  property  on  which  the  judgment  is  a 
Hen  is  situated,  such  court  may  grant  the  order  where  it  appears 
that  the  decedent  did  not  leave  any  personal  property  within 
the  state  npon  which  to  administer.  In  such  case  the  lien  of  the 
judgment  existing  at  the  decedent's  death  continues  for  two 
years  as  aforesaid.  Provided,  however,  that  such  Judgment  lien, 
existing  at  the  decedent's  death,  upon  the  decedent's  real  prop- 
erty, or  some  portion  thereof,  may  be  enforced  and  payment 
thereof  obtained  during  the  said  eighteen  months  after  granting 
of  letters  testamentary,  or  letters  of  administration,  in  the 
msDner  prescribed  by  title  four  of  chapter  eighteen  of  this  act. 
But  this  section  shall  not  apply  to  real  estate  which  shall  have 
tteen  conveyed,  or. hereafter  may  be  conveyed  'by  the  deceased 
judgment  debtor  during  his  lifetime,  if  such  conveyance  was 
made  in  fraud  of  his  creditors  or  any  of  them,  and  any  judg- 
ment creditor  of  said  deceased,  against  whose  judgment  said 
conveyance  shall  have  been,  or  may  hereafter  be,  declared 
fraudulent  by  the  judgment  and  decree  of  any  court  of  com- 
petent jurisdiction,  may  enforce  his  said  judgment  against  such 
real  property,  with  like  eflfect  as  if  the  judgment  debtor  was 
living,  and  it  shall  not  be  necessary  to  obtain  the  leave  of  any 
court  or  officer  to  issue  such  execution,  and  the  same  may  be 
issued  at  any  time  to  the  sheriff  of  the  count jr  where  such  prop- 
erty is  or  may  be  situated.  The  person  issumg  such  execution, 
however,  shall  annex  thereto  a  aescription  of  the  real  estate 
against  which  the  same  is  sought  to  be  enfoi'ced,  as  aforesaid, 
and  shall  endorse  on  said  execution  the  words  **  issued  under 
section  thirteen  hundred  and  eighty  of  the  code  of  civil  pro- 
cedure," whereupon  said  sheriff  shall  enforce  said  execution  as 
therein  directed,  against  the  property  so  described,  and  not 
against  any  other  property,  either  real  or  personal,  and  all  pro- 
visions of  law  relating  to  the  sale  and  conveyance  of  real  estate 
on  execution  and  the  redemption  thereof  shall  apply  thereto. 

Am'd    by    U    1S04.    ch.    734;    L,    1916.    ch,    625,    in    effect    May    20,    1918. 
See   f    1823. 

i  1381.  [Am*dy  1888.]     IjeaTc,  how  obtained. 

Leave  to  issue  an  execution,  as  prescribed  in  the  last  section, 
must  be  procured  as  follows: 

1.  Notice  of  the  application,  to  the  coart^  from  whidi  the  exe- 
cation  is  to  be  issued,  for  an  order,  grantmg  leave  to  issue  th« 
execution,  must  be  given  to  the  person  or  persons,  whose  interest 
in  the  property  will  "be  affected  by  a  sale  by  virtue  of  the  execu- 
tion, and  also  to  the  executor  or  administrator  of  tiie^  judgment 
debtor.  The  general  rules  of  practice  may  prescribe  the  manner 
in  which  the  notice  must  be  given;  until  provision  is  so  made 
therein,  it  must  be  served,  either  personally,  or  in  such  manner 
as  the  court  prescribes,  in  an  order  to  show  cause.  Leave  shall 
not  be  granted,  except  npon  proof,  by  affidavit  to  the  satisfac- 
tion of  the  court  that  the  judgment   remains   wholly  or  partly 

DDsatisfied. 
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2.  For  the  purpose  of  proouring  a  decree  from  the  surrosate*! 
court,  granting  leare  to  issue  the  execution,  the  judgment  cred- 
itor must  present  to  that  court,  a  written  petition,  dolj-  Terified, 
setting  forth  the  facts,  and  praying  for  such  a  decree;  and  that 
the  i>erson8,  specified  in  the  first  subdiTision  of  this  aection,  may 
be  cited,  to  show  cause  why  it  should  not  be  granted.  Cpoii 
the  presentation  of  such  a  petition,  the  surrogate  mast  iaane 
a  citation  accordingly,  which  said  citation  may  be  serTed  ia 
the  same  manner  as  is  provided  in  the  first  subdiTision  of  tliia  sec* 
tion  for  the  service  or  giving  of  a  notice  to  the  parties  or  persons 
therein  mentioned,  and,  if  the  general  rules  of  practice  of  the 
supreme  court  do  not  provide  for  a  mode  of  giving  such  notice, 
such  citation  must  be  served  in  such  manner  as  the  surrogate  by 
order  may  proscribe,  or  as  is  otherwise  provided  by  la^r:  and, 
upon  his  return  thereof,  he  must  make  such  a  decree  in  the 
premises  as  justice  requires. 

U   1889,  ch.  82.     Seo  {  2725,  Bttbd.  & 

i  1882.  Tlsue  of  mtm,Y  hy  order,  etc.^  not  reckoned  under 
t3klu  title. 

The  time  during  which  the  person,  entitled  to  enforce  a  jodg^ 
ment,  is  stayed  from  enforcing  it,  by  the  provision  of  a  statute^ 
or  by  an  Injunction  or  other  order,  or  in  consequence  of  an  a^ 
peal,  is  not  a  part  of  the  time,  limited  by  this  title,  for  isaning  aa 
execution  thereupon,  or  for  making  an  application  for  leave  to 
issue  such  an  execution. 

i  1388.  Bxecntlon  against  anrvlvlnir  fudsment  debtor*. 

The  last  six  sections  do  not  a£fect  the  right  of  a  Judgment  cred- 
itor to  enforce  .a  judgment,  against  the  property  of  one  or  ntort 
surviving  judgment  debtors,  as  if  all  the  judgment  debtors  were 
living.  In  that  case,  an  execution  must  he  issued  in  the  naoal 
form;  but  the  attorney  for  the  judgment  creditor  must  Indone 
thereupon,  a  notice  to  the  sheriff,  reciting  the  death  of  the  d^ 
ceased  judgment  debtor,  and  requiring  the  sheriff  not  to  ooUeet 
the  execution,  out  of  any  property  which  belonged  to  him. 

i  1884.  [Am'd,  1804.]    Sale  on  exeontlon,  etc.|  "when  and 
liow  conducted. 

A  sale  of  real  or  personal  property,  by  virtue  of  an  execntioii, 
or  pursuant  to  the  directions  contained  in  a  judgment  or  order, 
must  be  made  at  public  auction,  between  the  hour  of  nine  o'clock 
in  the  morning  and  sunset.  The  sheriff  to  whom  an  executian  la 
issued  shall  at  any  time  before  the  sale  of  the  personal  property 
levied  on  by  him,  on  the  written  requeet  of  any  person  who  Is  a 
creditor  of  the  person  against  whom  the  writ  was  iasned  ander 
which  the  sheriff  levied  upon  the  property,  exhibit  to  aadi  <scd* 
itor  the  personal  property  so  levied  upon  under  said  writ  and  p«^ 
mit  an  inspection  thereof  by  such  creditor  or  hla  agent. 
L.  ite4,  eh.  780. 

I  1886.  Penalty  for  taldngr  down  or  defaeiav  notiee  «C 
sale* 

A  person  who,  before  the  time  fixed  for  the  sale,  tn  a  notice 
of  the  sale  of  property,  to  be  made  by  virtue  of  an  exe<*ntion, 
wilfnlly  takes  down  or  defnces  nnoh  a  potice  pnt  up  hy  the 
sheriff,  or  by  his  authority,  forfeits  f  ftv  dollars  to  the  jndgmeot 
creditor,  and  the  same  sura  to  t!ie    judgment  debtor;  nnleas  the 
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notice  was  defaced  or  taken  down,  with  the  consent  of  the  person 
BeekiniT  to  enforce  the  forfeiture  or  the  execution  was  pre- 
▼ionaly  satisfied. 

1  I8861.  Validity  of  •«!«,  when  not  affected  by  sheriff's 
Aefanlty  ete. 

An  omission  by  the  sheriff  to  give  notice,  as  required  by  law. 
or  the  talcing  down  or  defacing  of  a  notice,  when  put  up,  does 
not  effect*  the  validity  of  a  sale,  made  by  virtue  of  an  execution, 
to  a  purchaser  in  good  faith,  without  notice  of  the  omission  or, 
offence. 

2  B.   8.    369.    I  40. 

9  188T.  Pvrehases  on  siieh  ■»!«■«  by  eertaia  otteers,  pro- 
hibited. 

The  sheriff,  to  whom  an  execution  is  directed,  or  the  under- 
sheriff  or  deputy-sheriff,  holding  an  execution,  and  conducting  a 
sale  of  property  by  virtue  thereof, 'shall  not,  directly  or  indirectly, 
purchase  anjr  of  the  property  at  the  sale.  A  purchase  made  by 
Aim*  or  to  his  use,  is  void. 

Id..  S  41. 

i  1888.  Iinhea  ezeeatloa  to  be  eaforoed  by  ander-sherlff. 

Where  the  sheriff,  to  whom  an  execution  is  delivered,  dies,  is 
removed  from  office,  cr  becomes  otherwise  disqualified  to  act, 
before  the  execution  is  returned,  his  under-sheriff  must  proceed 
upon  the  execution,  as  the  sheriff  might  have  done.  If  there  is 
no  under-sheriff,  the  court,  from  which  the  execution  issued, 
may  ilesignate  a  person  to  proceed  thereupon;  who  may  complete 
the  same,  as  an  under-sheriff  mij^ht  have  done.  The  person  so 
designated  must  give  such  security  ns  the  court  directs.  He  is 
deemecS  on  officer;  and  ij  subject  to  the  same  obligations  and 
liabilities,  and  has  the  same  power  and  authority,  in  relation  to 
the  object  of  his  appointment,  rs  a  sheriff,  and  is  entitled  to  fees 
accordingly.  But  this  section  does  not  apply,  in  a  case  where 
specinl  provision  is  otherwise  made  by  law  for  the  enforcement 
of  an  execution,  after  the  death,  removal  from  office,  or  other 
disqualification,  of  the  sheriff,  or  under-sheriff. 

S  C.  8.  874,  IS  6S  and  €8  (2  Edm.  888). 

*  Brror  In  engrowlng  for  '*  affect." 
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TITUE  II. 
Bxecution   against  property. 

4rticl«  1.  Property   exempt   from   leyy    and   Mle. 

2.  Lien  of  an  execution  upon  personal  property;  leyy  upon  and  aak 

of  personal  property.    Rights  of  indemnitors  of  sheriff. 
8.  Sale,    redemption,    and   conveyance   of   real    property;    rights  and 

liabilities    of    {lersons   interested. 
4.  Remedies  for  failure  of  title  to  real  property  sold,  and  to  enfwcs 
^  oootxlbation. 

article:  first. 

Property  exempt  from  levy  and  sale. 

See.  1889.  Certain  special  exemptions  not  affected  by  this  artlde. 

1890.  What  personal  property  is  exempt,   when  uwne<l  by  «  baoaefaoldsr. 
1391.  Additional    pi-rsonul    property    oxeropt    in    certain    cases;    leTylng 
execution   against   wages,   etc.,   of  judgment  debtor. 

1892.  Woman   entitled    to   same    exemption    as   a    hooselMdder. 

1893.  Military    pay,    rewards,    etc.,    exempt    from    execution   sad  oCbtf 

legal    proceedings. 

1894.  Ulght  of  action  fur  taking,  etc.,  exempt  property. 
1896.  Burying  ground;   when  exempted. 

1896.  How  exempt  bnrytng  ground  designated. 

1897.  Homestead;    when    exempted. 

1898.  How  exempt  bomestead  designated. 

1390.  Married  woman's  homestead;  when  exempted. 
140U.  When   exemption    to  continue  after  owner's  death. 

1401.  Ifixemptlon;  when  not  affected  by  temporary  suspension  of  r-sdescfc 

1402.  If  Tslue  of  bomestead  exceeds  $1,000,  lien   attaches  to  suxphu- 
1408.  Id.;   how   proceeds  to  be   marshalled  when  property   la  sol4. 
1404.  EiXemption  of  real  property;  bow  canceled. 

1404a.  Exemption   of  exhibits  at  exhibitions. 

§  1380.  Certain  apeclal  exemptions  not  silTeeted  by  tkis 
article. 

The  enumeration,  in  this  article,  of  the  property  which  is  ex 
empt  from  levy  and  sale  by  virtue  of  an  execution,  does  not 
repeal  any  epecinl  provision  of  law,  relating  to  such  an*  exemp- 
tion, which,  by  its  terms,  is  applicable  only  to  a  particular  class 
of  persons,  or  corporations,  or  to  a  particular  locality,  or  othe^ 
wise  to  a  special  case. 

Deslltned  to  guard  ogaiuRt  a  repeal,  by  Implication,  of  proTlslnns  llk<>  I- 
1847.  ch.  133.  I  10  (2  R.  8..  Rth  ed..  63U ;  3  £dm.  748):  L.  1S51,  ch.  lit 
f  10  (2  R.  S.,  5th  cd.,  784;  3  Edm.  7S2>  ;  L.  1866.  ch.  273.  f  6  (6  EOni 
715);   L.   1867,  ch.   610;   and  Tarlous  similar  statutes. 

§  1300.  "What  personal  property  is  exempt,  iirhen  o^med 
by  a  honneholder.* 

The  following  personal  property,  when  owced  bv  a  householder, 
is  exempt  from  levy  and  sale  by  virtue  of  an  execution;  and  eai'b 
movable  article  thereof  continues  to  be  so  exempt,  while  tb'* 
family,  or  any  of  them,  are  removing  from  one  residence  to 
another: 

1,  All  spinning  wheels,  w^eaving  looms,  and  stoves,  put  up,  or 
kept  for  uso  in  a  dwelling  house;  and  one  sewing-macnine,  vith 
its  appnrtena:  ces. 

2.  The  family  bible,  family  pictures,  and  .school-books,  used  by 
or  in  the  family;  and  other  books,  not  exceeding  in  value  fiftj 
dollars,  kept  and  used  as  part  of  the  family  library. 

*  See  L.    1878.   ch.   33. 
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S,  A  seat  or  pew,  occupied  by  the  judgment  debtor,  or  the 
family,  in  a  place  of  public  worship. 

4.  Ten  sheep,  with  their  fleeces,  and  the  yarn  or  cloth  manu* 
factored  therefrom;  one  cow;  two  swine;  the  necessary  food  for 
those  animals:  all  necessary  meat,  fish,  flour,  groceries  and  vege* 
tables,  actually  provided  for  faniily  use;  and  necessary  fuel,  oil, 
aud  caudles,  for  the  use  ot  the  family  for  sixty  days. 

5.  All  wearing  apparel,  beds,  bedsteads,  and  bedding,  necessary 
for  the  judgment  debtor  and  the  family;  all  necessary  cooking 
utensils;  one  table;  six  chairs;  six  knives;  six  forks;  six  spoons; 
six  plates;  six  tea  cups;  six  saucers;  one  sugar  dish;  one  milk 
pot;  one  tea  pot;  one  crane  aud  its  appendages;  one  pair  of 
andirons;  one  coal  scuttle;  one  shovel;  one  pair  of  tongs;  one 
lamp,  and  one  candlestick. 

6.  The  tools  aud  implements  of  a  mechanic,  necessary  to  the 
carrying  on  of  his  trade,  not  exceeding  in  value  twenty-five 
dollars. 

2  R.  S.  367.  I  22  (2  Bdm.  880),  as  am*d  by  U  1800,  eb.  162;  with  addi- 
tions. 

I  1891.  [Am'd,  1879,  1901,  1903,  190S,  1908,  1911,  1914^ 
iddltlonal  peraonal  property  exempt  In  certain  cA«es| 
leTylnff  execution  agrAinst  ^vagres,  etc.,  of  Jadffment  debto»« 

In  addition  to  the  exemptions,  allowed  by  the  last  section, 
necessary  household  furniture,  working  tools  aud  team,  profes- 
sional instruments,  furniture  and  library,  not  exceeding  in  value 
two  hundred  and  fifty  dollars,  together  with  the  necessary  food 
for  the  team,  for  ninety  days,  are  exempt  from  levy  and  sale 
jy  virtue  of  an  execution,  when  owned  by  a  person,  being  a 
bouseholder.  or  having  a  family  for  which  he  provides,  except 
Jirhere  the  execution  is  issued  upon  a  judgment,  recovered  wholly 
jpon  one  or  more  demands,  either  for  work  performed  in  the 
'amily  as  a  domestic  or  for  the  purchase  money,  of  one  or  more 
articles,  exempt  as  prescribed  in  this  or  the  last  section.  Where 
a  judgment  has  been  recovered  and  where  an  execution  issued 
upon  said  judgment  has  been  returned  wholly  or  partly  unsatis- 
fied, and  where  any  wages,  debts,  earnings,  salary,  income  from 
trust  funds  or  profits  are  due  and  owing  to  the  judgment  debtor 
or  shall  thereafter  become  due  and  owing  to  him,  to  the  amount 
Df  twelve  dollars  or  more  per  week,  the  judgment  creditor  may 
apply  to  the  court  in  which  said  judgment  was  recovered  or 
the  court  having  jurisdiction  of  the  same  without  notice  to  the 
judgment  debtor  and  upon  satisfactory  proof  of  such  facts  by 
affidavits  or  otherwise,  the  court,  if  a  court  not  of  record,  a 
judge  or  justice  thereof,  must  issue  or  if  a  court  of  record,  a 
indge  or  justice,  must  grant  an  order  directing  that  an  execution 
Jssue  against  the  wages,  debt,  earnings,  salary,  income  from  trust 
funds  or  profits  of  said  judgment  debtor,  and  on  presentation  of 
such  execution  by  the  ofllcer  to  whom  delivered  for  collection  to 
the  person  or  persons  from  whom  such  wages,  debts,  earnings, 
salary,  income  from  trust  funds  or  profits  are  due  and  owing, 
or  may  thereafter  become  due  and  owing  to  the  judgment  debtor, 
said  execution  shall  become  a  lien  and  a  continuing  levy  upon 
the  wages,  earnings,  debts,  salary,  income  from  trust  funds  or 
profits  due  or  to  become  due  to  said  judgment  debtor  to  the 
amount  specified  therein  which  shall  not  exceed  ten  per  centum 
thereof,  and  said  levy  shall  be  a  continuing  levy  until  said  exe- 
cution and  the  expenses  thereof  are  fully  satisfied  and  paid  or 
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until  modified  as  hereinafter  provided,  but  only  one  execution 
against  tlie  wages,  debts,  earnings,  salary,  income  from  trnst 
funds  or  profits  of  said  judgment  debtor  shall  be  satisfied  at  one 
time  and  where  more  than  one  execution  has  been  issued  or  shall 
be  issued  pursuant  to  the  provisions  of  this  section  against  the 
same  judgment  debtor,  they  shall  be  satisfied,  in  the  order  of 
priority  in  which  such  executions  are  presented  to  the  person  or 
persons  from  whom  such  wages,  debts,  earnings,  salary,  income 
from  trust  funds  or  profits  are  due  and  owing.  It  shall  be  the 
duty  of  any  person  or  coriioration,  municipal  or  otherwise,  to 
whom  said  execution  shall  be  presented,  and  who  shall  at  such 
time  be  indebted  to  the  judgment  debtor  named  in  such  execu- 
tion, or  who  shall  become  indebted  to  such  judgment  debtor  in 
the  future,  and  while  said  execution  shall  remain  a  lien  upon 
said  indebtedness  to  pay  over  to  the  officer  presenting  the  same, 
such  amount  of  such  indebtedness  as  such  execution  shall  pre- 
scribe until  said  execution  shall  be  wholly  satisfied  and  such  pay- 
ment shall  be  a  bar  to  any  action  therefor  by  any  such  judg- 
ment debtor.  If  such  person  or  corporation,  municipal  or  other- 
T|^se,  to  whom  said  execution  shall  be  presented  shall  fail,  or 
refuse  to  pay  over  to  said  officer  presenting  said  execution,  the 
percentage  of  said  indebtedness,  he  shall  be  liable  to  an  action 
therefor  by  the  judgment  creditor  named  in  such  execution,  and 
the  amount  so  recovered  by  such  judgment  creditor  shall  be  ap- 
plied towards  the  payment  of  said  execution.  Either  party  maf 
apply  at  any  lime  to  the  court  from  which  such  execution  shall 
issue,  or  to  any  judge  or  justice  issuing  the  same,  or  to  the  county 
judge  of  the  county,  and  in  any  county  where  there  is  no  couniy 
judge,  to  any  justice  of  the  city  court  upon  such  notice  to  the 
other  party  as  such  court,  judge,  or  justice  shall  direct  for  a 
modification  of  said  execution,  and  upon  such  hearing  the  said 
court,  judge  or  justice  may  make  such  modification  of  said  exe- 
cution as  shall  be  deemed  just,  and  such  execution  as  so  modified 
shall  continue  in  full  force  and  effect  until  fully  paid  and  satis- 
fied, or  until  further  modified  as  herein  provided.  This  section, 
so  far  as  it  relates  to  wages  and  salary,  due  and  owing  or  to 
become  due  and  owing  to  the  judgment  debtor,  shall  not  apply 
to  judgments  recovered  more  than  ten  years  prior  to  September 
first,  nineteen  hundred  and  eight,  nor  to  judgments  heretofore  or 
hereafter  recovered  upon  such  judgments,  and  any  execution 
heretofore  issued  upon  such  judgments  pursuant  to  an  order  here- 
tofore granted  under  this  section  shall,  when  this  act  takes  effect, 
cease  to  be  a  lieu  and  continuing  levy  upon  wages  and  salary 
thereafter  to  become  due  and  owing  to  the  judgment  debtor. 

L.  1842,  ch.  157,  f  1.  as  am'd  by  L.  1866.  cb.  782  (4  Edm.  626:  6  t>L 
830);  also  L.  1858.  ch.  107,  S  1  (3  R.  S.,  5th  ed.,  646;  4  Edin.  635K  Se« 
3  T.  &  C.  596;  L.  1901,  eh.  116;  L.  1903,  oh.  ^61;  L.  1905,  ch.  175;  L 
1908,  ch.  148;  L.  1011,  cfas.  489  and  532;  I^  1914,  ch,  352,  In  effect  Apr.  li. 
1914. 

S  1302.  rAm*d,  1877.]  IVoman  entitled  to  same  exenp- 
tlon   as  a  householder. 

Where  the  judgment  debtor  is  a  woman,  she  is  entitled  to  the 
same  exemptions,  from  levy  and  sale  by  virtue  of  an  execution, 
subject  to  the  same  exceptions,  as  prescribed  in  the  last  two  se^ 
tions,  in  the  case  of  a  householder. 

§  1303.  [Ain*d,  1K06,  1807.]  Military  pay,  rewards,  etCf 
exempt    from    execatton   and   other   leBral    proeeedlnva* 

The  pay  and  bounty  of  a  non-commissioned  officer,  musician  or 
private  in  the  military  or  naval  service  of  the  United  States  or 
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the  state  of  New  York;  a  land  warrant,  pension  or  other  reward 
heretofore  or  hereafter  granted  by  the  United  States,  or  by  a 
state,  for  military  or  naral  services;  a  sword,  horse,  medal,  em- 
blem or  derice  of  any  kind  presented  as  a  testimonial  for  serv- 
ices rendered  in  the  military  or  naval  service  of  the  United 
States  or  a  state;  and  the  uniform,  arms  and  equipments  which 
were  used  by  a  person  in  that  service,  are  also  exempt  from  levy 
and  sale,  by  virtue  of  an  execution,  and  from  seizure  for  non-pay- 
ment of  taxes,  or  in  any  other  legal  proceeding;  except  that  real 
property  purchased  with  the  proceeds  of  a  pension  granted  by  the 
IJDited  States  for  military  or  naval  services,  and  owned  by  the 
pensioner,  or  by  bis  wife  or  widow,  is  subject  to  seizure  and  sale 
for  the  collection  of  taxes  or  assessments  lawfully  levied  thereon. 
L.  1887.  cfa.   348.     In  effect  Sept.   1,  1896.     (Probable  error  for  1897.) 

I  1384.  Rlvht  of  action  for  taklnj^i  etc.,  exempt  property. 

A  right  of  action  to  recover  damages,  or  damages  awarded  by 
a  judgment,  for  taking  or  injiiriug  personal  proi>erty,  exempt  by 
law  from  levy  and  sale,  by  virtue  of  an  execution, .are  exempt, 
for  one  year  after  the  collection  thereof,  from  levy  and  sale,  by 
virtue  of  an  execution,  and  from  seizure  in  any  other  legal  pro- 
ceeding. 

I  1305.  BnrylniT   grrovnd;   ^vlien    exempted. 

Land,  set  apart  as  a  family  or  private  burying  ground,  and 
heretofore  designated,  as  (>rescril)ed  by  law,  in  order  to  exempt 
the  same,  or  hereafter  designated  for  that  purpose,  us  prescribed 
in  the  next  section,  is  exempt  frcm  sale,  by  virtue  of  an  execu- 
tion, upon  the  following  conditions  only: 

1.  A  portion  of  it  must  have  been  actually  used  for  that  pur- 
pose. 

2.  It  must  not  exceed  in  extent  one-fourth  of  an  acre. 

3.  It  must  not  contain,  at  the  time  of  its  designation,  or  at  any 
time  afterwards,  any  building  or  structure,  except  one  or  more 
vaults,  or  other  places  of  deposit  for  the  dead,  or  mortuary  monu- 
ments. 

L.  1SI7,  ch.  86,  I  1.  and  part  of  |  2   (-T  Edm.  93Q),  ani*4. 

I  1396.  Hoiiv  exempt  barylnflr  erroand  desiirnated. 

In  order  to  dt^signate  land,  to  be  exempted  as  prescribed  in  the 
last  section,  a  notice,  containing  a  full  description  of  the  land  to 
be  exempted,  and  stating  that  it  has  been  set  apart  for  a  family 
or  private  burying  ground,  must  be  subscribed  by  the  owner; 
acknowledged  or  proved,  and  certified,  in  liite  manner  as  a  deed 
to  be  recorded  in  the  county  where  the  land  is  situated;  and 
recorded  in  th«»  office  of  the  clerk  or  register  of  that  connty,  in 
the  proper  book  for  recording  deeds,  at  least  three  days  before 
the  sale  of  the  land,  by  virtue  of  the  execution. 
U  1847,  ch.   83,    the  resUutt  of   |   2,  amM. 

I  1397.   [Am'd,   1N83.1      Homestead;  ^-hen  exempted. 

A  lot  of  land,  with  one  or  more  bnlMfngs  thereon,  not  oxcepd- 
ing  in  value  one  thousand  dollars,  owned,  and  occiiiiied  as  a  resi- 
dence, by  a  householder  having  a  family,  and  heretofore  desig- 
nated as  an  exempt  homesteaa,  as  prescribed  Ky  law,  or  here- 
after designated  for  that  purpose,  as  prescribed  in  the  next 
section,  is  exempt  from  sale,  by  virtue  of  an  execution,  issued 
upon  a   judgment,    recovered    for    a    debt    contracted    after    the 
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thirtieth  day  of  April,  eighteen  hundred  and  fifty;  unless  the 
judf^ment  was  recovered  wholly  for  a  debt  or  debts,  contracted 
before  the  designation  of  the  property,  (or)  for  the  purchase- 
money  thereof.  But  no  property  heretofore  or  hereafter  desig- 
nated as  an  exempt  homestead,  as  prescribed  by  law,  or  by  the 
next  section,  shall  be  exempt  from  taxation,  or  from  sale  f<^ 
non  payment  of  taxes  or  assessments. 
L.  I860,  cb.  260  (4  Edm.  632),  flrgt  sentence  of  §  1;  L.  18S3.  ch.  166. 

g   1398.  Ho^F  exempt   homestead  deslffiiAted. 

In  order  to  designate  property,  to  be  exempted  as  prescribed 
in  the  last  section,  a  conyeyance  thereof,  stating,  in  substance, 
that  it  is  designed  to  be  held  as  a  homestead,  exempt  from  sale 
by  virtue  of  an  execution,  must  be  recorded,  as  prescribed  bj 
law;  or  a  notice,  containing  a  full  description  of  the  property, 
and  stating  that  it  is  designed  to  be  so  held,  must  be  subscribed 
by  the  owner,  acknowledged  or  proved,  and  certified,  in  like 
manner  as  a  deed  to  be  recorded  m  the  county  where  the  prop- 
erty is  situated;  and  must  be  recorded  in  the  oflAce  of  the  clerk 
of  that  county,  in  a  book  kept  for  that  purpose,  and  styled  the 
"  homestead  exemption  book." 

L.  I860,  ch.  260  (4  Edm.  632).  part  of  §  2. 


I  13d9.  Married  ipromaa's  homeiiteadi  nrlien  exempted. 

A  lot  of  land,  with  one  or  more  buildings  thereon,  owned  by 
a  married  woman,  and  occupied  by  her  as  a  residence,  may  be 
designated  as  her  exempt  homestead,  as  prescribed  in  the  last 
section;  and  the  property  so  designated  is  exempt  from  sale,  by 
virtue  of  an  execution,  under  the  same  circumstances,  and  sub- 

J'ect  to  the  same  exceptions,  as  the  homestead  of  a  householder, 
laving  a  family. 
See  g  1302,  ante. 

g  1400.  IVhen  exemption  to  continue  after  o'wner's  deatli' 

The  exemption,  prescribed*  by  the  last  three  sections,  continues, 
after  the  death  of  the  person  in  whose  favor  the  property  was 
exempted,  as  follows: 

1.  If  the  decedent  was  a  woman,  it  continues,  for  the  benefit 
of  her  surviving  children,  until  the  majority  of  the  youngest 
surviving  child. 

2.  If  the  decedent  was  a  man,  it  continues,  for  the  benefit  of 
his  widow  and  surviving  children,  until  the  majority  of  the 
youngest  surviving  child,  and  until  the  death  of  the  widow. 

But  the  exemption  ceases  earlier,  if  the  property  ceases  to  be 
occupied,  as  a  residence,  by  a  person  for  whose  benefit  it  may 
so  continue,  except  as  oUierwise  prescribed  in  the  next  section. 

L.  I860,  ch.  260  (4  Edm.  682),  second  sentence  of  g  1,  am'd. 

g  1401.  Exemption)  -wlien  not  affected  by  temporary  •«•- 
penalon  of  renldenoe. 

The  right  to  exemption,  of  a  person  entitled  thereto,  as  pre- 
scribed in  the  last  four  sections,  is  not  affected  by  a  auspessioD 
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of  the  occupatioD  of  the  exempt  property,  as  a  residence,  for  a 
period  not  exceeding  one  year,  which  occurs  in  consequence  of 
injury  to,  or  destruction  of,  the  dwelling  house  upon  the  premises. 

i  1402.  If  -valve  of  Itoinestead  exceeds  f  1,000,  lien  At- 
taches to  •orplva. 

The  exemption  of  a  homestead,  otherwise  Talid  under  the  pro- 
risions  of  this  article,  is  not  void,  because  the  yalue  of  the  prop- 
erty, designated  as  exempt,  exceeds  one  thousand  dollars.  In 
that  case,  the  lien  of  a  judgment  attaches  to  the  surplus,  as  if 
the  property  had  not  been  designated  as  an  exempt  homestead: 
but  the  property  cannot  be  sold  by  virtue  of  an  execution,  issued 
upon  a  judgment,  as  against  which  it  is  exempt.  After  the  re- 
turn of  such  an  execution,  the  owner  of  the  judgment  may  main- 
tain a  judgment  creditor's  action,  to  procure  a  jud^ent,  direct- 
ing a  sale  of  the  property,  and  enforcing  his  lien  upon  the 
surplus. 

I  1408.  Id.  I  how  proceeds  to  be  marshalled  when  prop- 
erty Is  sold.  « 

Where  the  judgment,  in  a  judgment  creditor's  action,  brought 
as  prescribed  in  the  last  section,  or  in  any  other  action  affecting 
the  title  to  an  exempt  homestead,  directs  the  sale  oi  tne  property, 
the  court  must  so  marshal  the  proceeds  of  the  sale,  that  the 
right  and  interest  of  each  person  in  the  proceeds,  shall  corre- 
spond, as  nearly  as  may  be,  to  his  right  and  interest  in  the  prop- 
erty sold.  Money,  not  exceeding  one  thousand  dollars,  paid  to  a 
judgment  debtor,  as  representing  his  interest  in  the  proceeds,  is 
exempt  for  one  year  after  the  payment,  as  the  property  sold  was 
exempt;  unless,  before  the  expiration  of  the  year,  he  causes  real 
property  to  be  designated  as  an  exempt  homestead,  as  prescribed 
in  section  1396  of  this  act;  in  which  case,  the  exemption  ceases, 
with  respect  to  so  much  of  the  money,  as  was  not  expended  for 
the  purchase  of  that  property;  and  the  exemption  of  the  property 
BO  designated  extends  to  every  debt,  against  which  the  property 
sold  was  exempt.  Where  the  exemption  of  property,  sold  as  pre- 
scribed in  this  section,  has  been  continued  after  the  judgment 
debtors  death,  or  where  he  dies  after  the  sale,  and  before  pay- 
ment to  him  of  his  proportion  of  the  proceeds  of  the  sale,  the 
court  may  direct  that  portion  of  the  proceeds,  which  represents 
his  interest,  to  be  invested,  for  the  benefit  of  the  person  or  per- 
sons, entitled  tb  the  benefit  of  the  exemption;  or  to  be  otherwise 
disposed  of,  as  justice  requires. 


i  1404.  [Ani*d,  1894.]  Exemption  of  real  property)  how 
canceled. 

The  owner  of  real  property,  exempt  as  prescribed  In  this  article, 
may,  at  any  time,  subscribe  a  notice,  and  personally  acknowledge 
the  execution  thereof,  before  an  ofilcer  authorized  by  law  to  take 
the  acknowledgment  of  a  deed,  to  the  efiP,ect  that  be  cancels  all 
<»xemptions  from  levy  or  sale  by  virtue  c^  an  execution  affecting 
the  property,  or  a  particular  part  theref  f,  fully  described  in  the 
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notice.  The  cancellation  takes  effect  when  such  a  notice  is  re- 
corded, as  prescribed  in  this  article  for  recording  a  notice  to  effect 
the  exemption  so  canceled.  Any  other  release  or  waiver,  hen- 
after  executed,  or  an  exemption  of  real  property,  allowed  by  this 
article,  or  of  an  exemption  of  a  homestead,  or  a  private  or  family 
burying-ground,  allowed  by  the  pronsions  of  law  heretofore  in 
force,  is  void;  provided,  however,  that  nothing  herein  contained 
shall  be  so  construed  as  to  i)revent  the  husband  and  wife  from 
jointly  conveying  or  mortgaging  property  so  exempt. 

L.   1894,  ch.  202. 

I  1404a.  [Added,  1009.]  ESzemptiona  of  exhibits  at  ex- 
bibitlons. 

No  process  of  Attachment,  execution,  sequestration,  replerin, 
distress  or  any  kind  of  seizure  shall  be  served  or  leviea  npoo 
articles,  goods,  wares,,  merchandise  or  property  of  any  descrip- 
tion while  the  same  is  en  route  to  or  from,  or  while  on  exhibi- 
tion or  deposited  by  exhibitors  at  any  international  exhibition 
held  under  the  auspices  or  supervision  of  the  United  States, 
within  any  city  or  county  of  the  state,  nor  shall  such  property 
be  subject  to  attachment,  seizure,  levy  or  sale,  for  any  caasc 
whatever,  in  the  hands  of  the  authorities  of  such  exhibition  or 
otherwise. 

Added  by  L.  1009.  ch.  65.  DerlTatlon  —  L.  1880,  ch.  803.  |  1.  8ce  iMti 
15  of  notes  of  Board  of  Statutory  Coufiolldatloii  at  end  of  code. 
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ARTICIiB   SBCOHD. 

Lien  of  an  execution  upon  personal  property;  levy  upon  and  mIi 
of  personal  property.    Bights  of  indemnitors  of  sheriff. 

See.  1406.  Peraonal  property  bound  by  ezecntlon. 

1406.  Order  of  preference  among  executlong. 

1407.  Id.;    when    ettachmenta    also    are    Issaed. 
1406.  Id.;   when    laaued    from   court    not   of   record. 

1409.  Title  of  bona  fide  purctaaaera  before  lery,  not  affected. 

1410.  ExecutioD   may   be  leried    upon   current   money. 

1411.  Leyy  apon  certain  eyldeoces  of  debt. 

1412.  Interest  of   bailor  in   goods   pledged  may  be  sold. 

1413.  Wben  partners  may  apply  for  release  of  property  leyied  upon. 

1414.  Undertaking  to  be  glren. 

1415.  ProTiston,  where  a  warrant  of  attachment  has  also  been  leyied,  etc. 

1416.  When    the    undertaking    enures    to    other   judgment    creditors. 

1417.  Bow  partner's  interest  sold;  rights,  etc..  of  purchaser. 

1418.  Claim  of  property  by  a  third  peraon.  how  tried. 

1419.  Proceedings,  if  claimant  aucceeds. 

1420.  Inquisition    not    to   prejudice   claimant's   right. 

1421.  In    action    against    officer,     indemnitors    may  be    rabstltated  M 

defendants. 

1422.  Notice  of  application  and  proofs  thereupon. 

1423.  Terms  may  be  Imposed. 

1424.  Wben  Indemnity  related  to  i>art  of  property. 

1425.  AppUcatioo  when  officer  is  Joined  with  lodemnltors. 

1426.  Effect    of    the    order. 

1427.  Officer   to   whom    indemnity  is  given,    required  to   give   notice  of 

action. 

1428.  Sale  of  personal  property;   how   made. 

1429.  Notices  of  sale  to  be  posted. 

I  14MIB.  Peraonal  property  bound  by  ezecvtflon. 

The  goods  and  chattels  of  a  judgment  debtor,  not  exempt,  hj 
express  provision  of  law,  from  levy  and  sale  by  virtue  of  an 
execution,  and  his  other  personal  property,  which  is  expressly 
declared  by  law,  to  be  subject  to  levy  by  virtue  of  an  execution, 
are,  when  situated  within  the  jurisdiction  of  the  officer,  to  whom 
an  execution  against  property  is  delivered,  bound  by  the  execution, 
from  the  time  of  the  delivery  thereof  to  the  proper  officer,  to  be 
executed;  but  not  before. 

a  R.  8.  866,  S  18  (2  u^m.  879),  am'd. 

i  1400.  Order  of  preferenee  nmonar  execvtlons. 

Where  two  or  more  executions  against  property  are  issued, 
out  of  the  same  or  different  courts  of  record,  against  the  same 
judgment  debtor,  the  one  first  delivered,  to  an  officer,  to  be  exe- 
cuted, has  preference,  notwithstanding  that  a  levy  is  first  made, 
by  virtue  of  an  execution  subsequently  delivered;  but  if  a  levy 
upon  and  sale  of  personal  property  has  been  made,  by  virtue  of  the 
junior  execution,  before  an  actual  levy,  by  virtue  of  the  senior 
execution,  the  same  property  shall  not  be  levied  upon  or  sold,  by 
virtue  of  the  letter.* 

Id.,   i  14,  am'd. 

I  140T.  Id.  I  when  attaobments  also  are  leaned. 

Where  there  are  one  or  more  executions,  and  one  or  more  war- 
rants of  attachment,  against  the  property  of  the  same  person, 
the  rule  prescribed  in  the  last  section  prevails,  in  determining  the 
preferences  of  the  executions  or  warrants  of  attachment;  the  de- 

■  -    ■  -      -  -  — ■ .. ■ — ^^ 

•  Brror  in  en^^osslng  for  *'  latter.** 
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fendant  in  the  warrants  of  attachment  being,  for  that  pnipoae^ 
regarded  as  a  judgment  debtor. 
2  R.  S.  aOS,  i  16,  am'd. 

I  1406.  Id.  I  Tirlieii  liiaiied  from  court  not  of  reeord. 

Bnt  an  execution,  isBued  out  of  a  court  not  of  record,  or  a 
irarrant  of  attachment,  granted  in  an  action  pending  in  a  court 
aot  of  record,  if  actually  levied,  has  preference  over  another  execu- 
tion, issued  out  of  any  court,  of  record  or  not  of  record,  which  hu 
Qot  been  previously  levied. 

Id.,  §  15.  am'd. 

§  1400.  Title  of  bona  tide  pvrcliaaers  before  leTTt  *^ 
affected. 

The  title  to  personal  property,  acquired  before  the  actual  levy 
of  an  execution,  by  a  purchaser  in  good  faith,  and  without  notice 
that  the  execution  has  been  issued,  is  not  affected  by  an  execu- 
tion delivered,  before  the  purchase  was  made,  to  an  officer,  to  be 
executed. 

Id.,  i  17. 

I  1410.  [Am'd,  18T7.]  ESxecntlon  may  be  leirled  npon  cmr- 
rent  money. 

The  officer,  to  whom  an  execution  against  property  is  delivered, 
must  levy  upon  current  money  of  the  United  States,  belonging  to 
the  judgment  debtor;  and  must  pay  it  over,  as  so  much  money 
collected,  without  exposing  it  for  sale;  except  that  where  it  con- 
sists of  gold  coin,  he  must  sell  it,  like  other  personal  property: 
unless  be  is  otherwise  directed,  by  an  order  of  a  judge,  or  by  the 
judgment  in  the  particular  cause. 

Substituted  for  2  R.   S.  806.   }   18. 

I  1411.  [Am'd,  187T.]  Ijctf  npon  certain  evidences  ef 
debt. 

The  officer,  to  whom  an  execution  against  property  is  delivered, 
must  levy  upon  and  sell,  a  bill,  or  other  evidence  of  debt,  belong- 
ing to  the  judgment  debtor,  which  was  issued  by  a  moneyed  corpo- 
ration to  circulate  as  money,  or  a  bond,  or  other  instrument  for 
the  payment  of  money,  belonging  to  the  judgment  debtor,  which 
was  executed  and  issued,  by  a  government,  state,  county,  public 
officer,  or  municipal  or  other  corporation,  and  is  in  terms  nego- 
tiable, or  payable  to  the  bearer  or  holder. 

a  B.  s.  see.  §  lo.  am'd. 

§  1412.  Interest  of  bailor  in  aroods  pledged  may  be  sold. 

The  interest  of  the  judgment  debtor  in  personal  property,  sub- 
ject to  levy,  lawfully  pledged,  for  the  payment  of  money,  or  the 
performance  of  a  contract  or  agreement,  may  be  sold,  in  the 
Aands  of  the  pledgee,  by  virtue  of  an  execution  agaiuFt  property. 
"The  purchaser  at  the  sale  acquires  all  the  right  and  interest  of 
^he  judgment  debtor,  and  is  entitled  to  the  possession  of  the  prop- 
erty, on  complying  with  the  terms  and  conditions  upon  which  the 
judgment  debtor  could  obtain  possession  thereof.  This  section 
<ioes  not  apply  to  property,  of  which  the  judgment  debtor  is  nncon- 
iitionally  entitled  to  the  possession. 

M..  I  ao.  am'd. 
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f  X41&i  "Wb^M  partners  m«y  Apylr  for  relemae  of  property 

I^-v^leA   vpon, 

m^here  an  officer  has  seized  personal  property  of  a  partnership, 
before  or  after  its  dissolution,  upon  a  levy  upon  the  interest 
therein  of  a  partner,  made  by  Tirtue  of  an  execution  against  his 
mdividual  property,  the  other  partners,  or  former  partners,  hav- 
ing an  interest  in  the  property,  or  any  of  them,  may,  at  any  time 
before  the  sale,  apply  to  a  judge  of  the  court,  or  to  the  county 
jud^e  oi  the  county,  where  the  seizure  was  made,  upon  an  affi- 
davit,  showing  the  facts,  for  an  order,  directing  the  officer  to 
release  the  property,  and  to  deliver  it  to  the  applicant. 

■ 

§   14I1.4L  VadertalKinv  to  be  arivea. 

Upon  such  ap  application,  the  applicant  must  give  an  under- 
taking, with  at  least  two  sureties,  approved  by  the  judge,  to  the 
effect,  that  he  will  account  to  the  purchaser,  upon  the  sale  to  be 
made  by  virtue  of  the  execution,  of  the  interest  of  the  judgment 
debtor  in  the  property  seized,  in  like  manner  as  he  would  be 
bound  to  account  to  an  assignee  of  such  an  interest:  and  that 
he  mrill  pay  to  the  purchaser  the  balance,  which  may  be  found 
due  upon  the  accounting,  not  exceeding  a  sum,  specified  in  the 
undertaking,  which  must  be  not  less  than  the  value' of  the  interest 
of  the  judgment  debtor,  in  the  property  seized  by  the  sheriff,  as 
fixed  by  the  judge.  The  provisions  of  sections  695  and  606  of 
this  act  apply  to  the  proceedings,  taken  as  prescribed  in  this  and 
the  last  section. 
See  *|  094.  ante. 

I  1.41S.  ProTijiloit,  wbere  a  warrant  of  attaobment  bas 
mlao  beea  levied,  etc. 

'Where  a  warrant  of  attachment  has  been  levied  upon  the  inter- 
est of  a  defendant,  as  a  partner,  in  personal  property  of  a  partner- 
ship, and  the  attachment  has  been  discharged  as  to  that  mterest, 
as  prescribed  in  sections  693  and  694  of  this  act,  a  levy,  by  virtue 
of  an  execution  against  his  individual  property,  cannot  be  made 
upon  his  interest  on  the  same  property,  unless  the  warrant  of 
attachment  has  been  vacated  or  annulled. 

§  1<416.  'When  the  nndertalclnsr  ennres  to  other  Jadmnent 
ei-cditors. 

Where  personal  property  of  a  partnership  has  been  released. 
npon  giving  an  undertaking^  as  prescribed  in  the  last  three  sec- 
tions, if  the  execution,  by  virtue  of  which  the  levy  was  made,  is 
set  aside,  or  is  satisfied  without  a  sale  of  the  interest  levied  upon, 
the  undertaking  enures  to  the  benefit  of  each  judgment  creditor  of 
the  same  judgment  debtor,  then  having  an  execution  in  the  hands 
of  the  same  officer,  or  of  another  officer,  having  authority  to  levy 
upon  that  interest,  as  if  it  had  been  given  to  obtain  a  release  from 
a  seizure,  made  by  virtue  of  such  an  execution. 

§    1417.  How  partner's  interest  sold)  rlgrhta,  etc.,  of  pnr- 


Where  personal  property  of  a  partnership  has  been  so  released. 
the  interest  of  the  judgment  debtor  therem  may  be  sold  by  the 
officer;  and  the  purchaser,  upon  the  sale,  acquires  all  that  interest, 
as  if  be  was  an  assignee  thereof.  If  the  purchase-money  exceed* 
the  amount  of  all  the  executions  and  warrants  of  attachment. 
Ig^ainst  the  property  of  the  same  judgment  debtor,  of  which  the 
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officer  has  notice,  and  of  the  lawful  fees  and  charges  thereon,  t&e 
officer  mnst  pay  the  surplus  into  court,  for  the  benefit  of  the  judf* 
meut  debtor,  or  other  person  entitled  thereto. 

8  1418.  [Am'd,  1004.]  Claim  of  property  by  a.  tldrd  per- 
■ony  lio^r  tried. 

If  personal  property,  levied  upon  as  the  property  of  the  judg- 
ment debtor,  is  claimed  by  or  in  behalf  of  another  person,  as  his 
property,  an  affidavit  may  be  made  and  delivered  to  the  sheriff, 
in  behalf  of  such  person,  at  any  time  while  such  property  or  the 
proceeds  thereof  are  in  the  sheriff's  possession,  stating  that  he 
makes  such  a  claim;  specifying  in  whole  or  in  part  the  property 
to  which  it  relates,  and  in  all  cases  stating  the  value  of  the 
property  claimed  and  the  damages,  if  any,  over  and  above  soch 
value,  which  the  claimant  will  suffer  in  case  such  levy  is  not 
released.  In  that  case,  the  officer  may,  in  his  discretion,  empand 
a  jury  to  try  the  validity  of  the  claim. 

See  §  667,  ante;  also  ft  108-110,  ante;  L.  1004,  ch.  641.  In  effect  Sept  1, 
1004. 

I  1419.  [Am'd,  1805,  1004.]  Proceedlnvs,  If  claimant  sac- 
ceeds. 

If  by  their  inquisition  the  jurors  find  that  the  property  belongs 
to  the  claimant,  they  must  also  determine  its  value  and  the 
damages  above  such  value  as  specified  in  the  last  section.  There- 
upon the  officer  may  relinquish  the  levy,  unless  the  judgment 
creditor  gives  him  an  undertaking  with  at  least  two  sufficient 
sureties,  to  the  effect  that  the  sureties  will  indemnify  him  to  an 
amount  therein  specified,  not  less  than  twice  the  value  of  the 
property  and  damages  as  determined  by  the  jury,  and  two  hun- 
dred and  fifty  dollars  in  additicm  thereto,  against  all  damages, 
costs  and  expenses,  in  an  action  to  be  brought  against  him  by 
any  person,  by  the  claimant,  his  assignee,  or  other  representative, 
by  reason  of  the  levy  upon,  detention  or  sale  of  any  of  the  prop- 
erty, by  virtue  of  the  execution.  If  the  undertaking  is  given, 
the  officer  must  detain  the  property  as  belonging  to  the  judgment 
debtor.  Where  an  undertaking  is  given  to  indemnify  an  officer, 
he  must,  within  two  days  after  the  giving  of  the  said  undertak- 
ing, cause  the  same  to  be  filed  in  the  office  of  the  clerk  of  the 
court  out  of  which  the  execution  was  issued,  and  serve  upon  the 
claimant,  his  assignee  or  other  representative,  and  the  judgment 
creditor,  or  the  attorney  whose  name  is  subscribed  to  the  execu- 
tion, a  copy  of  the  said  undertaking,  with  a  notice  of  the  justifi- 
cation of  the  sureties  thereon.  The  justification  must  take  place 
before  a  judge  of  the  court  out  of  which  the  execution  was  is- 
sued, at  a  time  to  be  specified  in  the  notice,  which  must  not  be 
less  than  two  nor  more  than  five  days  after  service  of  said  no- 
tice. For  the  purpose  of  justification,  each  of  the  sureties  upon 
the  undertaking  must  attend  before  the  judge,  at  the  time  and 
place  mentioned  in  the  notice,  and  be  examined  on  oath,  on  the 
part  of  the  claimant,  his  assignee  or  other  representative,  touch- 
ing his  sufficiency  in  such  manner  as  the  judge  in  his  discretion 
thinks  proper.  The  examination  may  be  adjourned  ftom  day  to 
day,  until  it  is  completed,  but  such  adjournment  must  always  be 
to  the  next  judicial  day.  If  required  by  the  claimant,  his  as- 
signee or  other  representative,  the  examination  must  be  reduced 
to  writing  .and  subscribed  bv  the  Bureties.    If  the  jtidge  finds 
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the  sureties  snfflcient,  he  mnst  annex  the  examination  to  the 
undertaking,  endorse  his  allowance  thereon,  and  cause  the  said 
ondertakinK,  together  with  the  examination  of  the  sureties,  to 
be  filed  with  the  clerk  of  the  court.  Thereupon  the  sheriff  is  re- 
leased and  discharged  from  all  liability  by  reason  of  the  levy 
upon,  detention,  and  sale  of  the  property  seised.  When  any  such 
nndertaking  shall  have  been  approved  and  filed,  as  hereinbefore 
provided,  the  clerk  of  the  court  shall  immediately  upon  the  same 
beins  filed,  index  the  same  in  the  index  book  In  his  office,  under 
which  executions  are  indexed,  under  the  title  of  the  suit  in  which 
the  execution  is  issued. 
Lu  1805.  ch.  663.    See  |  058,  ante;  L.  1904,  ch.  541.    In  effect  Sept.  1,  1904. 

I  1420.  Inquisition  not  to  prejudice  claimant's  rig'ht. 

If  the  property  is  found  to  belong  to  the  defendant,  the  finding 
does  not  prejudice  the  right  of  the  claimant,  to  bring  an  action 
to   recover  the  property  so  levied  upon,  or  dama^'es  by  reason 
of  the  levy,  detention,  or  sale. 
See  M  108  and  109,  and  067-660.  ante. 

ff    1421.  rAm'd,  1887,  1900.1    In  action  a«ralnst  ollleery  In-t 
denanltora  may  be  snbstltnted  as  defendants. 

'Where  an  action  to  recover  a  chattel  or  chattels,  hereafter 
levied  upon  by  virtue  of  an  execution,  or  several  executions,  or 
a    warrant  of  attachment,   or  several  warrants  of  attachment, 
or   to  recover  damages  by  reason  of  a  levy  or  levied  upon  de- 
tention,  sale  or  sales  of  personal  property,  hereafter  made,   by 
virtue  of  an  execution  or  several  executions,   or  a  warrant  of 
attachment,    or    several    warrants    of    attachment,    is    brought 
against  an  oiBcer,  or  against  a  person  who  acted  by  his  com- 
mand or  in  his  aid,  if  a  bond  or  bonds  or  written  undertaking 
or    undertakings    indemnifying    the    ofllcor    against   the    levy    or 
levies,    or  other  act  or  acts,   has   been   given   in   behalf  of  the 
judjnnent    creditor    or    the    several    judgment    creditors,    or   the 
plaintiff  in  the  warrant  or  the  plaintifts  in  the  several  warrants, 
either    before    Or   after   the   commencement    of   the    action,    the 
persons  or  person  or  the  several  persons  who  gave  it  to  them, 
^r    the   survivors,   if  one  or  more  are  dead,  may  apply  to  the 
court    for  an   order  to   substitute  the   applicant   or  several   ap- 
plicants as  defendants  in  the  action,  in  place  of  the  officer  or  of 
the    person  so  acting  by   his  command   or  in   his  aid;   and   the 
court  may  upon  application  of  the  officer,  or  in  case  of  his  death, 
npon   the  application  of  his  legal  representatives,  grant  an  order 
snbfttitatlng  the  Indemnitors  as  defendants  in  the  action,  in  place 
of   the  ofllcer  or  of  the  person  so  acting  by  his  command  or  in 
his  aid. 
L.   1887,  ch.  462;  L.  1000,  ch.  115.    In  effect  Sept.  1,  1900. 

f  14SE2.  [Am*d,  1887.]     Notice    of   application    and    proofs 
tlaerenpon. 

WTiere  the  application  is  made  by  the  officer,  notice  of  the 
application  must  be  given  to  the  indemnitors  or  their  attorney, 
and  also  to  the  attorney  for  the  plaintiff.  If  the  pleadings  do 
not  sufflciently  show  that  the  case  is  one  where  the  order  may 
be  granted,  the  facts  with  respect  thereto  must  be  shown  by 
affidavit   or  other  competent  proof.     Where  the  application   is 
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made  by  the  indemnitors,  or  one  of  them,  the  motion  papen 
must  contain  a  written  consent  to  be  made  defendant  in  the 
action  executed  by  each  person  who  executed  the  instrument  or 
instruments  of  indemnity,  unless  proof  by  affidavit  is  furnished 
that  those  who  do  not  consent  are  dead.  Each  consent  must  be 
acknowledged  or  proved  and  certified  in  like  manner  as  a  deed 
to  be  recorded  in  the  county,  and  notice  of  the  application  most 
be  given  to  the  attorney  of  each  party  to  the  action*  and  if  the 
defendant  has  not  appeared,  notice  must  be  given  to  him  per 
sonally. 
L.  1887,  ch.  462. 

S  1423.  [Ain*d,  1887.]    Terms  may  be  lmpo0««« 

Upon  granting  the  order  the  court  may,  in  its  discretion,  re- 
quire the  indemnitors  to  furnish  additional  security  to  the  plain- 
tiff and  to  pay  the  reasonable  expenses  of  the  deftadant,  neces- 
sarily incurred  before  the  order  is  granted,  or  it  may  impose  sacfa 
other  terms  for  the  security  of  either  of  the  original  parUes  as 
justice  requires. 
L.  1887,  cb.  462. 


S  1424.  [Am'd,  1887.]    When  IndemAlty  relmte«  to  part  of 
property. 

If  the  indemnity  given  related  to  a  part  only  of  the  propertyi 
the  court  may,  in  a  proper  case,  direct  that  the  action  be  dirided 
into  two  actions,  that  the  indemnitors  be  substituted  as  defend- 
ants in  one  without  affecting  the  other,  and  that  the  controTeny 
in  each  action  be  limited  to  that  part  of  the  property  in  respect 
to  which  it  is  to  be  continued.  Where  such  an  order  is  made  a 
similar  application  may  be  subsequently  made  in  the  actioD 
which  proceeds  against  the  original  defendant. 

L.  1887,  ch.  462. 

8  142B.  [Am^d,  1887.]  Application  when  ollleer  la  |olac4 
with  indemnitors.  ' 

If  the  officer,  or  person  acting  by  his  command,  or  in  his  aid, 
is  joined  as  a  defendant,  with  all  the  indemnitors,  he  may  appl; 
for  an  order  to  strike  out  his  name  as  a  defendant.  If  he  is 
joined  as  a  defendant  with  one  or  more,  but  not  all  of  them, 
he  may  apply  for  an  order  substituting  those  who  are  not  joined 
with  him  as  defendants  in  his  place.  In  either  case,  the  appli- 
cation is  made  in  the  same  manner,  and  is  subject  to  the  same 
provisions,  as  if  made  as  prescribed  in  section  14!21  of  this  act 

L.  1887,  cb.  462. 

I  142G.  Effect  of  the  order. 

An  order,  made  as  prescribed  in  the  last  five  sections,  does 
not  affect  the  merits  of  the  cause  o^  action,  or  of  the  defcnae, 
except  so  far  as  it  limits  the  controversy  to  particular  property. 
But  if  th*  substituted  or  remaining  defendants  recover  judgment, 
they  are  entitled  to  single  costs  only.  If  the  action  is  diswn- 
tinuod.  or  the  oomplaint  dismissed,  a  new  action  may  be  browt 
as  if  the  former  action  had  not  been  brought. 
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I  1427.  [An'dy  1887.1    Ofllcer  to  when  indemnUy  is  giyrewtf 
required  to  sive  notice  of  aetion. 

Where  an  action  is  brought  in  a  case  where  one  or  more 
persons  are  entitled  to  make  an  application  for  an  order  of  sub- 
stitution, or  where  one  or  more  persons  are  liable  to  be  substituted 
as  defendants,  as  prescribed  in  section  one  thousand  four  hun* 
dred  and  twenty-one  of  this  act,  the  officer  to  whom  the  instru- 
ment or  instruments  of  indemnity  was  given  cannot  maintain 
an  action  thereupon  against  a  person  entitled  to  make,  but  who 
has  not  made,  such  an  application,  or  who  is  liable  to  be  but 
has  not  been  substituted  as  a  defendant,  unless  notice  of  the 
commencement  of  the  action  against  the  officer,  or  the  person 
acting  by  his  command  or  in  his  aid,  is  given  before  the  trial 
thereof,  or  at  least  ten  days  before  judgment  by  default  is  taken 
therein  either  to  attorney  or  several  attorneys  whose  name  is 
or  several  names  are  subscribed  to  the  execution  or  several  execu- 
tions or  warrants  of  attachment  or  several  warrants  of  attach- 
ment, or  personally  to  the  judgment  creditor  or  creditors,  or  the 
plaintiff  or  several  plaintiffs  in  the  action  in  which  the  warrant 
of  attachment  was  or  several  warrants  of  attachment  were  is- 
sued, or  to  one  of  the  persons  who  executed  the  instrument  or 
instruments  of  indemnity. 

L.  188T,  cb.  452. 


f  1428.  SAle  of  personal  property?  1ft ott  made* 

Personal  property  must  be  offered  for  sale,  In  such  lots  and 
parcels,  as  are  calculated  to  bring  the  highest  price.  Except 
where  the  officer  is  expressly  authorized,  by  this  article,  to  sell 
property  not  in  his  possession,  personal  property  shall  not  be 
offered  for  sale,  unless  it  is  present,  and  within  the  view  of  those 
attending  the  sale. 
2  B.  S.  387,  S  23  (2  Edxn.  881),  amU 

I  1429.  (Ana*d,  1907.1    Notices  of  sale  to  be  posted. 

At  least  six  days*  previous  notice  of  the  time  and  place  of  a 
sale  of  personal  property,  by  virtue  of  an  execution,  must  be 
given,  by  posting  conspicuously  written  or  printed  notices  thereof, 
in  at  least  three  public  places  of  the  town  or  city,  wljore  the  sah; 
is  made.  Where  perishable  property  has  been  levied  upon  liy 
virtue  of  an  execution  the  court  may,  upon  the  application  of  tbo 
officer  making  the  levy,  by  order,  direct  the  sale  thereof  at  such 
a  time  and  upon  such  a  notice  as  it  deems  proper;  and,  thereupon, 
the  property  must  be  sold  accordingly. 

U..  f  n.  am'd;  U  190T.  eh.  B44.     In  affect  Sept.  1,  1907.    See  S  T.   A  C.  2ia 
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ARTICI^E  THIUD. 

Sale,  redemption,  and  conveyance  of  real  prt>i*er'y;  rights  and  to* 

bUittes  of  persims  interenim, 

8m.  14S0.  To  what  lea»ehol(l  property  tbto  article  appUea. 

1481.  Ileal  property  held  in  trust,   vvbeu  llHl>le  to  execuUoo. 

1482.  Bquity  of  redemption ;   when  not  to  be  Bold. 
1488.  Direction   to   be   Indonied   ou   execution. 

i434.  Notice   of    sale    of    real    property;    how   ffiren. 

1435.  Property,   buw  described    therein.    Part   oiaj  be  sold. 

1436.  Penalty  for  Irresrulutlty  In  sule. 

1487.  Manner  of  conducting  sale. 

1488.  Sheriff  to  make  duplicate  certlflcatea  of  sale. 

1439.  Certilicutc  ic  be  recorded,  etc. 

1440.  Title  to  real   projx'rty   not   divested   before  deed. 

1441.  Rights  of   holder  of  the   property  during  Intermediate 

1442.  Order  to    prevent   waste;    when   and    how  applied   fkir. 

1443.  I'roceedlnga  to  punish  violation  of  the  order. 

1444.  Mode  and   extent   of   punishnicnt. 

1445.  How   warrant,    etc..   superseded. 

1440.  When  and  Low  real  property  sold  may  be  redeemed. 
1447.  By   whom   such  redemption   may  be   made. 

*         1448.  Such    redemption    avoids    the    sale. 
1440.  "When    creditor    may    redeem. 
1460.  What  aaro  to  be  paid.   etc..   when  creditor  redeenw. 

1451.  Redemption  by  another  creditor  from  a  redeamlng  creditor. 

1452.  Id.;    when   second   redeeming  creditor  has   the   prior  Uen. 

1453.  Subsequent  redemptions   by   other  cnxlitors. 

1454.  When  creditor  may  redeem  after  fifteen  muntha. 
1456.  When   redemption  must  be  made  at  sheriff's  office. 

1466.  Original  purchaser  may  redeem,  when  also  a  creditor. 

1467.  Creditor  may  redeem  again  under  another  judgment    or 
•  1468.  Redemption   by    person    entitled    to    redeem    part. 

1450.  Uedemption    by   owners  of   undWlded   abaree. 

1460.  Id.:  by  creditors  having  liens  on  undivided  shares. 

1461.  Right   to  redeem   not   affected  by  agreement. 

1462.  To  whom  money  paid  uiM>n  redemption. 

1463.  Certlflcate  of  aotlsfactlon  required  to  effect  redemption  by 

1464.  What  evidence  a   redeeming  Judgment  creditor   mutt  famish. 

1466.  Id.;    OR   to    mortgage   creditor. 
1406.  Id.;    as   to    executor   or   admlnlstrntor. 

1467.  Officers  to  keep  papers  open  to  Inspection;  wbca  to  He 

1468.  When   redemption    takes  effect. 

1469.  Oertiflcnte   to   be    glv->n,    when    redemption   made. 

1470.  Certificate    may    lie    acknowledged    and    recorded. 

1471.  When  and  by   whom  conveyance  to  be  eieciited. 

1472.  To    whom    conveyance    to    be    executed. 

1473.  When  conveyance  made  to  executor  or  administrator;  effect  thereof. 

1474.  Assignment    mnst    he    acknowledged    and    filed. 
1476.  Under-sheriff  or  successor  to  set.  if  sheriff  dies. 

1476.  Money  nisy  be  psid,  etc.,  to  undf '--sheriff,  or  depntr-eherlf*  ^m 

sold    property. 

1477.  Application  of  this  article  to  sale  by  coroner,  or  person  spedsuj 

appointed,  etc. 

1478.  Id.;  wtaeie  coroner  or  peraon  appointed  diet,  etc. 

9  1480.  To  what  leasehold  property  this  article  applte*' 

The  expression,  "  real  property  **,  as  used  in  this  and  the  pnr- 
ceediuff  article,  includes  leasehold  property,  where  the  lessee  or  hii 
assignee  is  poKsossod.  at  the  time  of  tne  sale,  of  at  least  five  jeu* 
unexpired  term  of  the  lease,  and  also  of  the  building  or  buiMings. 
if  any,  erected  thereupon. 

L.  1837.  ch.  462.  |  1;  verbal  amendments. 

i  1431.  Real  property  held  In  trvst,  when  liable  t« 
execution. 

Real  property,  held  by  one  person,  in  tmst  or  for  the  nse  ot 
another,  is  liable  to  levy  and  sale  by  virtue  of  an  execution,  issoed 
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apon  a  jadgment  recovered  against  the  person,  to  whose  nse  it  is 
ao  held,  in  a  case  where  it  is  prescribed  by  law,  that,  by  reason 
ot  the  inyalidity  of  the  trust,  an  estate  vests  in  the  beneficiair; 
but  special  provision  is  not  otherwise  made  by  law,  for  the  mode 
of  subjecting  it  to  his  debts. 
Sabitltnted  for  2  R.  S.  368,  fi  26  (2  Edm.  881). 

f  1489.  Banltr  of  redemption  |  -vrhen  not  to  be  sold. 

The  judgment  debtor's  equity  of  redemption,  in  real  property 
mortgaged,  shall  not  be  sold  by  virtue  of  an  execution,  issued 
npon  a  judgment  recovered  for  the  mortgage  debt,  or  any  p^rf. 
thereof. 
Id..  I  81. 

I  14SS.  Dlreetlon  to  be  Indorsed  on  execution. 

Where  an  execution  against  property,  is  issued  upon  a  judg- 
ment, specified  in  the  last  section,  to  the  county  where  the 
mortgaged  property  is  situated,  the  attorney,  or  other  person  who 
■nbseribes  it,  must  indorse  thereupon  a  direction  to  the  sherifif,  not 
to  lev^  it  upon  the  mortgaged  property,  or  any  part  thereof. 
The  direction  must  briefly  describe  tne  mortgaged  property,  and 
refer  to  the  book  and  page,  where  the  mortgage  is  recorded.  If 
the  execution  is  not  collected  out  of  the  other  property  of  the 
judgment  debtor,  the  sherifT  must  return  It  wholly  or  part'y  un- 
satisfied, as  the  case  requires. 

Id.,   H  82  SDd  33. 

f  1434.   [Am'd,  1890.]    Notice  of  Mile  of  real  pvopertri  Ii^xt 

The  sheriff  who  sells  real  property,  by  virtue  of  an  execution, 
must  previously  give  public  notice  of  the  time  and  place  of  the 
•ale,  as  follows: 

1.  A  written  or  printed  notice  thereof  must  be  conspicuously 
fastened  up,  at  least  forty-two  days  before  the  rale,  in  three 
public  places,  in  the  town  or  city  where  the  sale  is  to  take  place, 
and  also  in  three  public  places,  in  the  town  or  city  where  the 
property  is  situated,  if  the  sale  is  to  take -place  in  another  town  or 
citir. 

2.  A  copy  of  the  notice  must  be  published,  at  least  once  in  each 
of  the  six  weeks,  immediately  preceding  the  sale,  in  a  new8pai)ei 
published  in  the  county,  or  published  in  an  incorporated  village, 
a  part  of  which  is  within  the  county;  if  there  is  a  newspaper 
published  in  such  county  or  village;  or,  if  there  is  none,  in  tb(< 
newspaper  printed  at  Albany,  in  which  legal  notices  are  requirec 
to  be  Dublisned. 

Id.,  i  84.  am'd;  L.  1896,  cb.  667.    In  effect  May  12,  1886. 

I    14S6.  Propevty-y  faovr   described   therein.    Part   naay   b^ 


Tn  each  notice,  specified  in  the  last  section,  the  real  property  to 
be  sold  must  be  described  with  common  certainty,  by  setting 
forth  the  name  of  the  township  or  tract,  and  the  number  of  the 
lot,  if  there  is  any,  or  by  some  other  appropriate  description.  The 
validity  of  a  sale  is  not  affected  by  the  fact,  that  the  property  solo 
is  part  only  of  the  property  advertised  to  be  sold. 

Id..   9  35.  am*d. 

f    1480.  Peaaltr  for  Irrevnlaritr  la  sale. 

A  sheriff  who  sells  real  property,  by  virtue  of  an  execution, 
without  having  given  notice  thereof,  as  prescribed  in  th<*  Inst  two 
sections,  or  otherwise  than  as  prescribed  in  this  chai>ter,  forfeitv 
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one  thousand  dollars  to  the  party  injured,  in  addition  to  the  daiB- 
ages  which  the  latter  sustains  thereby. 

2  R.  S.  3d9,   i  37. 

I  1487.   Manner  of  condnctinar  wale* 

Where  real  property,  offered  for  sale  by  virtue  of  an  execution, 
consists  of  two  or  more  known  lots,  tracts,  or  parcels,  each  lot, 
tract,  or  parcel  must  be  separately  exposed  for  sale.  If  a  person 
who  is  the  owner  of.  or  is  entitled  by  law  to  redeem,  a  distinct 
parcel  of  (hf»  property,  of  any  other  description*  requires  thtt 
parcel  to  be  exposed  for  sale  separately,  the  sheriff  must  expose 
It  accordingly.  No  more  real  property  shall  be  exposed  for  sale, 
than  it  appears  to  be  necessary  to  sell,  in  order  to  satisfy  the 
execution. 

Id.,  f  38.  am'd.    See  4  T.  A  C.  681. 

9  14S8.  Sheriff  to  make  dapllcnte  certllleatea   off  sale. 

The  sheriff,  who  sells  real  property,  by  virtue  of  an  execn* 
tion,  must  make  out,  subscribe,  and  acknowledge  before  an  officer 
authorized  to  take  the  acknowledgment  of  a  deed,  duplicate  cer- 
tificates of  the  sale,  containing: 

1.  The  name  of  each  purchaser,  and  the  time  when  the  sale 
was  made. 

2.  A  particular  description  of  the  property  sold. 

3.  The  price  bid  for  each  distinct  parcel  separately  sold. 

4.  The  whole  consideration  money  paid. 
Id.,  S  42.  am*d. 

I  1439.  Certificate  to  be  reeorded^  etc. 

The  sheriff  must,  within  ten  days  after  the  sale,  file  one  of  tbt 
duplicate  certificates  in  the  ofl5ce  of  the  clerk  of  the  county,  and 
deliver  another  to  the  purchaser.  If  there  are  two  or  more 
purchasers,  a  certificate  must  be  delivered  to  each.  The  clerk 
must  immediately  record  the  certificate  in  a  book,  kept  by  him 
for  that  purpose,  and  mtist  index  the  record,  to  the  name  of  the 
judgment  debtor.  His  fees  for  so  doing  must  be  paid  by  the 
sheriff,  as  part  of  the  expenses  of  the  sale. 

Id.,  I  43;  and  L.   1857,  ch.  60.  |  1  (4  Edm.  634),  conaoUdated. 

i  1440.  [Am'd,  1881.]  Title  to  real  property  not  dlvevte^ 
before  deed. 

The  right  and  title  of  the  judgment  debtor,  or  of  a  person  hoW* 
ing  under  him,  or  deriving  title  through  him,  to  real  property, 
sold  by  virtue  of  an  execution,  is  not  divested  by  the  sale,  until 
the  expiration  of  the  period,  within  which  it  can  be  redeemed,  is 
prescribed  in  this  article,  and  the  execution  of  the  sheriflTs  deet 
But  if  the  property  is  not  redeemed,  and  a  deed  is  executed 
in  pursuance  of  the  sale,  the  grantee  in  the  deed  is  deemed  to 
have  been  vrstod  with  the  legal  estate,  from  the  time  of  the  sale. 
And  if  the  title  of  such  grantee  or  his  assigns  is  adjudged  f<» 
any  reason  or  cause  whatsoever  to  be  null  and  void  in  any  action 
for  that  purpose  brought  by  the  judgment  debtor  or  his  assigns, 
such  judgment  shall  have  no  force  or  effect  unless  within  twenty 
days  after  the  entry  of  such  judgment  the  plaintiff  shall  pay  to 
such  grantee  or  his  assigns  the  sum  of  money  which  was  psid 
noon  the  sale  with  interest  from  the  time  of  the  sale  as  prescribed 
in  this  nrticle.  including  the  costs  and  exoenses  of  said  defendant 
in  defending  this  action  in  which  such  judgment  was  recoTered,  to 
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be  adJDBted  bj  a  judge  of  the  court  in  which  said  action  is 
broojfht,  and  in  the  eyent  of  piaintifiTs  failure  to  pay  such  pur- 
chase-money uud  expenses  within  the  time  aforesaid,  said 
title  shall  be  valid  in  said  grantee,  and  in  case  such  judgment 
has  heretofore  been  recovered  and  an  appeal  has  been  taken 
therefrom  which  is  now  pending,  and  such  judgment  shall  be 
affirmed  on  final  appeal,  the  same  shall  have  no  force  of  effect 
unless  within  twenty  days  after  the  entry  of  judgment  or  affirm- 
ance, the  plaintiflf  shall  pay  to  such  grantee  or  bis  assigns  the 
9nm  of  money  which  was  paid  upon  the  sale,  with  interest  as 
aforesaid,  including  the  costs  and  expenses  of  the  defendant  as 
aforesaid,  in  prosecuting  any  appeal  from  such  judgment,  and  in 
the  event  of  plaintiffs  failure  so  to  do,  said  title  shall  be  valid 
in  said  grantee. 

2  B.  8.  873.  S  61  (2  Edm.  887),  am*d.  L.  1881,  ch.  681. 

I  1441.  Rlffhta  of  holder  of  the  propertr  dnrlnir  Inter* 
meAlAte  period. 

The  person  entitled  to  the  possession  of  real  property,  sold  by 
▼irtne  of  an  execution,  as  prescribed  in  the  last  section,  may, 
during  the  period  therein  specified,  use  and  enjoy  the  same  as 
follows,  without  being  chargeable  with  committing  waste: 

1.  He  may  use  and  enjoy  it  in  like  manner,  and  for  the  like 
pmposea,  as  it  was  used  and  enjoyed  before  the  sale,  doing  no 
permanent  injury  to  the  freehold. 

2.  He  may  make  necessary  repairs  to  a  building,  or  other  erec- 
tion thereupon.  But  this  subdivision  does  not  permit  an  altera- 
tion in  the  form  or  structure  of  the  building  or  other  erection. 

3.  He  may  use  and  improve  the  land,  in  the  ordinary  course  of 
husbandry;  but  he  is  not  entitled  to  a  crop,  growing  thereon,  at 
the  expiration  of  the  period  of  redemption. 

4.  He  may  apply  any  wood  or  timber  on  the  land  to  the  neces- 
■ary  repa»'ation  of  a  fence,  building,  or  other  erection,  which 
was  thereupon  at  the  time  of  the  sale. 

5.  If  be  actually  occupies  the  land  sold,  he  may  take  necessary 
fire-wood  therefrom  for  ufc  in  his  household. 

a   B.   S.  886.   §  22  (2  Edm.  847). 

f  1442.  Order  to  pre-vent  -vraate)  iFrhen  and  ho^r  applied 
for*. 

If,  at  any  time  during  the  period  allowed  for  redemption,  the 
judj^ent  debtor,  or  any  other  person  in  possession  of  the  property 
sold,  commits  or  threatens  to  commit,  or  makes  preparation  for 
cominitting  waste  thereupon,  -the  supreme  court,  or  any  justice 
thereof,  within  the  judicial  district,  or  the  county  judge  of  the 
county,  in  which  the  property,  or  any  part  thereof,  is  situated, 
may,  ujwn  the  application  of  the  purchaser,  or  his  assignee,  or  the 
flgrcnt  or  attorney  of  either,  and  proof,  by  affidavit,  of  the  facts, 
^rant,  without  notice,  an  order,  restraining  the  wrong-doer  from 
committing  waste  upon  the  property. 
Id.,    IS    28  and   24,   consolidated. 

f   1443.  Proceedlngra  to  punish  violation  of  the  order. 

If  the  person,  against  whom  such  an  order  is  granted,  commits 
waste  in  riolation  thereof,  after  the  service  upon  him  of  the 
order,  with  a  copy  of  the  affidavit  upon  which  it  was  granted,  the 
court  or  judge,  upon  proof,  by  affidavit,  of  the  facts,  may  grant  an 

346 


§§  144^-48  REAL  PROPERTf .  a  18,  X.2,^% 

order,  requiring  him  to  show  cause,  at  a  time  and  place  therein 
specilied,  why  he  should  not  be  punished  for  a  contempt. 

2  B.  S.  386,  if  26  and  26. 

I  1444.  Mode  and  extent  of  pnnlsliment. 

If,  upon  the  return  of  the  order  to  show  cause,  it  satisfactorily 
appears,  that  the  person,  required  to  show  cause,  has  Tioiated 
the  foi'mer  order,  the  court  or  judge  may  either  punish  him,  as 
prescribed  by  law  for  the  punishment  of  a  contempt  of  a  court 
of  record,  other  than  a  criminal  contempt;  or  may  grant  a  war- 
rant, directed  to  the  sheriff  of  the  county,  reciting  the  former 
order,  and  the  violation  thereof,  and  commanding  the  sheriff  to 
commit  the  wrong-doer  to  close  confinement,  for  a  term  specified 
therein,  not  more  than  one  year.  A  person  thus  committed  can- 
not be  admitted  to  the  liberties  of  the  jail. 

Id.,  if  27  and  28,  coiuoUaated. 

1  1445.  Ho^v^  Trarrant,  etc.,  anperaeded. 

The  warrant  may  be  superseded,  and  the  prisoner  dischaived, 
b^  an  order,  in  the  discretion  of  the  court  or  judge  committiiig 
him,  upon  his  executing,  to  the  person  who  applied  for  the 
warrant,  an  undertaking,  in  a  sum  fixed,  and  with  sureties 
approved,  by  the  court  or  judge,  to  the  effect,  that  he  will  pay 
any  judgment,  which  the  applicant,  or  his  assignee,  or  other  repre- 
sentative, may  recover  against  him,  by  reason  of  any  waste  there- 
tofore or  thereafter  committed  on  the  property;  and  upon  hia  pay- 
ing to  the  applicant,  for  the  costs  and  expenses  of  the  proceed- 
ings, a  sum,  fixed  by  the  court  or  judge. 

Id.,  i  29,  am'd. 

S  1446.  "Wlicn  and  hoir  real  property  aold  may  l»e  re- 
deemed. 

Within  one  year  after  the  sale  of  real  property,  by  virtue  of 
an  execution,  a  person,  specified  in  the  next  section,  may  redeem 
it,  by  paying  to  the  purchaser,  his  executor,  administrator,  or 
assignee,  or  to  the  sheriff  who  made  the  sale,  for  the  use  of  the 
person  so  entitled  thereto,  the  sum  of  money  which  was  paid 
uiK)n  the  sale,  with  interest  from  the  time  of  the  sale,  at  the  rate 
of  ten  per  centum  a  year, 

2  R.  8.  370,  S  46  (2  Edm.  384).  am'd.    Bee  6  T.  ft  0.  140. 

S  1447.  By  Trbom  nntih.  vedenkptlon  may  be  made. 

The  redemption,  specified  in  the  last  section,  may  be  made, 
either  by  the  judgment  debtor,  whose  right  and  title  were  soW, 
or  by  his  heir,  devisee,  or  grantee,  who  has  acquired,  by  Inherit- 
ance, devise,  deed,  sale,  by  virtue  of  a  mortgage  or  of  an  execu- 
tion, or  by  any  other  means,  an  absolute  title  to  the  property 
proposed  to  be  redeemed;  or,  in  a  case  specified  in  section  1458  or 
1459  of  this  act,  to  a  portion  thereof. 

Id.,  8  46. 

S  144^<.  Snch  redemption  avoids  the  sale. 

TTpon  nayment  being  made,  by  a  person  entitled  to  redeem 
penl  property,  as  ^  •scribed  in  the  last  two  sections,  the  sale  of 
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the  property  redeemed,  and  the  certificates  of  the  sale,  as  far  at 
they  relate  thereto,  become  null  and  void. 
2  R.   8.   370,   9  4d,   am  d. 

f  1449.  IVlien  creditor  may  redeem. 

Real  property,  sold  by  virtue  of  au  execution,  which  remains, 
at  the  expiration  of  one  year  after  the  sale,  unredeemed  by  the 
person  or  persons  entitled  to  retieem  itj  as  prescribed  in  the  last 
three  sections,  may  be  redeemed,  withm  three  montl;is  after  the 
expiration  of  the  year,  by  the  creditors  specified,  and  upon  the 
terms  and  in  the  manner  prescribed,  in  the  following  sections 
of  this  .article. 
Id.,  f  60,  remodelled. 

S  1460.  IVhat  flnm  to  be  paid,  etc.,  -when  creditor  re- 
deems. 

In  a  case  specified  In  the  last  section,  a  creditor,  having^  In  his 
own  name,  or  as  executor,  administrator,  assiL,^oe,  trustee,  or 
otherwise,  a  judgment  rendered,  or  a  mortgage  duly  recorded, 
at  any  time  before  the  expiration  of  fifteen  months  from  the 
time  of  the  sale,  which  is  a  lien  upon  the  renl  property  sold,  may 
redeem  that  property,  by  paying  the  sum  of  money,  whic!.  was 
paid  upon  the  sale  thereof,  with  interest  at  the  rate  of  seven 
per  c^atum  a  year  from  the  time  of  the  sale,  and  executing  a 
certificate  of  satisfaction,  as  prescribed  In  section  1463  of  this 
act. 

Id..  S  51,  as  am*d  by  L.  1847,  cb.  410.  S§  1  and  2  (4  Bdm.  680,  031). 

f  14tH.  Redemption  by  another  creditor  from  a  redeem*^ 
Inc   creditor. 

"Where  a  creditor  has  redeemed  real  property,  as  prescribed 
In  the  last  fc,ection,  any  other  creditor,  who  might  have  redeemed 
it  from  the  purchaser,  as  therein  prescribed,  may  redeem  it  from 
the   first  redeeming  creditor,  au  follows: 

1.  He  must  reimburse  to  the  first  reileemlng  creditor,  his 
executor,  administrator,  ar  r.Fsignee,  C.}  sum  paid  by  him  to 
redeem  the  property,  with  interest  at  the  rate  of  seven  per 
centum  a  y^ar,  from  the  time  of  his  redemption. 

2.  He  must  execute  a  certificate  of  satisfaction,  relating  to 
his  judgment  or  mortgage,  in  like  manner  as  the  first  redeeming 
creditor  was  required  to  do. 

3.  If  the  judgment  or  mortgage,  by  virtue  of  which  the  first 
creditor  redeemed,  is  prior  to  the  judgment  or  mortgage  of  the 
second  creditor,  the  second  creditor  must  also  pay  to  the  first 
creditor,  the  sum  specified  in  the  certificate  of  satisfaction, 
executed  by  him  upon  his  redemption,  with  interest  at  the  rate 
of  seven  per  centum  a  year,  from  the  time  of  his  redemption: 
unless  the  first  redeeming  creditor's  judgment  or  mortgage  had 
ceased,  when  he  redeemed,  to  be  a  lien  as  against  the  second 
redeeming  creditor;  in  which  case,  the  latter  need  not  pay  any 
part  of  the  sum,  specified  in  the  certificate. 

Id  .  f  06.  ftm*d. 

f  14ff2.  Id.  I  wlien  second  redeemlngr  creditor  lias  tlie 
gprflor   lien. 

Where  the  lien  of  the  second  redeeming  creditor's  judgment 
or   mortgage,  is  prior  to  that  of  the  first  redeeming  creditor's 
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judgment  or  mortgage,  so  that  the  former  redeems,  without 
payiL'g  the  sum,  specified  in  the  latter*s  certificate  of  satisfaction, 
the  latter  may,  without  executing  auother  certificate  of  satis- 
faction, again  redeem  from  the  former,  or  from  any  subsequent 
redeeming  creditor,  in  a  case,  where  he  would  have  been  entitled 
to  redeem.  If  his  first  certificate  had  not  been  executed;  and  he 
has  the  same  rights,  with  respect  to  any  creditor  redeeming 
from  him,  as  if  his  first  certificate  had  been  executed,  when  be 
made  his  second  redemption. 

9  1468.  Subsequent  redemptions  bjr  other  eredltor*. 

A  third  or  other  creditor,  who  might  have  redeemed,  as  pre- 
scribed in  the  last  four  sections,  may  redeem  from  the  second 
or  any  other  creditor,  who  has  redeemed,  in  the  manner,  and 
upon  the  terms  and  conditions,  prescribed  in  the  last  two  sections. 

2  B.   S.  872,  S  66. 

I  1404.  liVhen  creditor  may  redeem  after  fifteen  n&ontho. 

A  creditor,  who  might  have  redeemed  within  fifteen  months 
after  the  sale,  as  prescribed  in  the  last  four  sections,  may  re- 
deem from  any  other  redeeming  creditor,  although  the  fifteen 
months  have  elapsed;  provided,  that  he  thus  redeems  within 
twenty-four  hours  after  the  last  previous  redemption. 

Ij.   1847,   cb.  410,  iwrt  of  S  4,    Axn'd. 

f  1455.  IVhen  redemption  mnst  be  made  at  snerllPs  ofllee. 

A  redemption,  made  by  a  creditor,  on  or  sjTter  the  last  day  of 
the  fifteen  months,  must  be  made  at  the  sheriff's  office  of  the 
county.  The  sheriff,  or  his  under-sheriff,  or  a  deputy-sheriff,  io 
his  behalf,  must  attend  at  the  sheriff's  oflice,  for  that  purpose, 
on  the  last  day  of  the  fifteen  months,  and  on  each  day  thereafter, 
in  which  a  redemption  can  be  made,  during  the  time  when  the 
sheriff's  office  is  required  by  law  to  be  kept  open.  In  the  absence 
of  the  sheriff,  the  redemption  may  be  made  by  paying  the  neces- 
sary money,  and  delivering  the  necessary  papers,  to  the  und^r- 
sheriff,  or  to  any  deputy-sheriff,  present  at  the  sheriff's  office. 
If  the  term  of  office  of  the  sheriff,  who  made  the  sale,  has  expire«l. 
and  he,  or  his  under-sheriff,  or  a  deputy-sheriff  authorized,  in 
his  behalf,  to  receive  the  necessary  money  and  the  necessary 
papers,  is  not  present,  the  money  may  be  naid,  and  the  paper? 
may  be  delivered,  to  the  sheriff  then  in  office,  or  to  the  under 
sheriff  or  a  deputy-sheriff  of  the  latter. 

Td.,  f>art  of  9  S.  remodelled.    See  6  T.  &  O.  140. 

1  1456.    Orlsrlnal    pnrcliaaer    may   redeenif    'vrhen    also  a 
creditor. 

If  the  purchaser,  at  the  execution  sale,  of  property,  wbicb 
can  be  redeemed  by  a  creditor,  as  prescribed  in  this  article.  I« 
also  a  creditor  of  the  judgment  debtor,  and  as  such  could  redeem 
from  a  purchaser,  or  a  redeeming  creditor,  he  may  avail  himself 
of  his  judgment  or  mortgage,  to  redeem  from  any  other  redeem- 
ing creditor. 

2  R.  S.   872.   S  67  (2  Edm.   887). 

I  1457.  Creditor  may  redeem  ayaln  nnder  anotlier  |ad#- 

■tent   or  mortyaffe. 

The  judgment  creditor,  by  virtue  of  whose  execution  w«l 
property  has  been  sold,  cannot  avail  himself  of  the  judgment, 
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upon  which  the  execution  was  issued,  to  redeem  the  property; 
nor,  except  as  otherwise  specially  prescribed  iu  this  article,  can 
a  creditor,  who  has  once  redeemed,  avail  himself  of  the  same 
jud^rment  or  mortgage,  to  redeem  again.  But  if  either  has 
another  judgment  or  mortgage,  which  would  entitle  him  to 
redeem,  he  may  avail  himself  thereof  for  that  purpose,  in  the 
same  manner  and  on  the  same  terms,  as  any  other  creditor. 

2  R.  8.  873.  8  68,  am'd. 

S   1468.  Redemption  by  person  entltle<l  to  redeem  pnrt. 

Where  a  person,  who  has  an  absolute  title  tOf  or  a  judgment 
or  mortgage,  which  is  a  lien  upon,  a  distinct  parcel  only  of  the 
real  property,  sold  by  virtue  of  an  execution,  would  be  authorized, 
by  this  article,  to  redeem  the  property,  if  his  title  or  lien  ex- 
tended to  the  whole,  he  may  redeem,  from  a  purchaser,  the 
entire  property  sold,  or  from  a  prior  redeeming  creditor,  the 
entire  property  redeemed  by  that  creditor;  except  that  if  his 
title-  or  lien  extends  to  a  distinct  parcel  only  of  one  or  more 
parts  of  the  property,  which  were  separately  sold,  he  can  redeem, 
from  a  purchaser,  only  the  part  or  parts  thus  separately  sold, 
in  whfch  his  distinct  parcel  is  included.  (See  S  1482.) 
SntMtltnte  for  2  R.  S.  372.  {$  B2  and  53;  extended  In  lis  application. 

1  1.469.  Redemption  by  oirnera  off  nndivlded  abnrea. 

Where  two  or  more  persons  own  undivided  shares,  as  joint 
tenants,  or  as  tenants  in  common,  in  real  property,  sold  by 
▼irtne  of  an  execution,  or  in  a  distinct  parcel  'thereof,  which 
has  been  separately  sold;  each  of  them  may  redeem,  from  the 
imrchaser,  as  prescribed  in  sections  1446  and  1447  of  this  act, 
the  share  or  interest,  belonging  to  him.  by  paying  a  part  of  the 
pnrchase-money,  bid  for  the  property,  or  for  that  distinct  parcel 
thereof  bearing  the  same  proportion  to  the  whole,  as  the  share 
or  interest,  proposed  to  be  redeemed,  bears  to  the  property,  or 
distinct  parcel  separately  «old,  of  which  it  is  a  part;  together 
with  interest  on  the  sum  so  paid,  from  the  time  of  the  sale,  at 
the  rate  of  ten  per  centum  a  year. 

2  B.   S.  871.  I  48. 

I  14*: O.  Id.f  by  ereditors  tinvlnv  Hens  on  nndi^lded  sbares. 

Where  the  judgment  or  mortgage  of  a  creditor,  entitled  to  re- 
deem, is  a  lien  uoon  an  undivided  share,  specified  in  the  last 
section,  he  may  redeem,  from  a  purchaser,  that  undivided  share, 
by  paying  him  the  same  proportion  of  the  purchase-money,  which 
the  owner  must  have  paid  to  redeem  it,  as  prescribed  in  the  Inst 
section;  or  he  may  redeem,  from  a  prior  redeeming  creditor,  the 
entire  property  redeemed  by  the  latter,  with  like  effect  and  in  the 
same  manner,  as  if  his  lien  attached  to  the  whole. 

Id..    I  B4.   am'd. 

I  1461.  RIffbt  to  redeem  not  nlTected  by  agreement. 

The  sheriff,  the  purchaser,  the  judgment  creditor,  or  a  redeem- 
injT  creditor,  cannot,  by  his  agreement  or  other  act,  in  any  manner 
impair  or  prejudice  the  right  of  any  other  person  to  redeem, 
as  prescribed  in  this  article. 

m  1468*  To  'vrbom  money  paid  npon  redemption. 

The  money  required  to  be  paid  by  a  creditor,  in  order  to  effect 
a  redemption  of  real  property,  as  prescribed  in  this  article,  may 
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be  paid  to  the  purchaser  or  creditor,  from  whom  the  property  u 
to  be  redeemed,  his  executor,  administrator,  or  assignee;  or  it 
may  be  paid,  for  the  use  of  the  person  so  entitled  thereto,  to  tht 
sheriff  who  made  the  sale. 

2  B.  S.  873,   part  of  f  D9. 


I   146S.  Certlll«ate  of  aattsfactlon  reQiilred  to  effect 
demptloii  by  creditor. 

The  certificate  of  satisfaction,  required  to  be  executed  by  t 
creditor,  in  order  to  effect  a  redemption  of  real  property,  miiBt  be 
acknowledged  or  proved,  and  certified,  in  like  manner  aa  a  deed 
to  be  recorded  in  the  county;  must  describe,  with  reasonable  cer- 
tainty, the  judgment  or  mortgage  under  which  he  redeems,  and 
specify  the  sum  due  thereupon;  and  must  state,  that  the  redemp- 
tion satisfies  the  judgment  or  mortgage,  in  full,  or  to  a  specified 
amount.  It  must  be  filed  in  the  county  clerk's  office,  at  or  before 
the  time  when  the  money  is  oaid  to  effect  the  redemption,  unless 
the  money  is  paid  to  the  sheriff;  in  which  case,  the  certificate  must 
also  be  delivered,  at  the  time  of  the  payment,  to  the  sheriff,  who 
must  file  it  in  the  county  clerk's  office,  as  prescribed  in  sectioa 
1467  of  this  act.  The  county  clerk,  immediately  after  the  execu- 
tion and  recording  of  the  deed,  must  enter,  in  his  docket,  the 
satisfaction,  or  partial  satisfaction,  of  a  judgment,  apecified  In  t 
certificate  so  filed,  as  required  by  law,  when  a  judgment  is  col- 
lected, by  virtue  of  an  execution.  If  a  mortgage,  specified  in  the 
certificate,  is  recorded  in  his  office,  he  must  cancel  and  discbarge 
the  mortgage  of  record,  if  it  is  satisfied  by  the  certificate;  or,  if 
it  is  only  partially  satisfied,  he  must  make  a  minute  x>f  the  partial 
satisfaction,  upon  the  record  thereof.  If  the  property  mortgaged 
is  situated  in  a  county,  in  whi<'h  there  is  a  register,  the  county 
clerk  must  transmit  a  certified  copy  of  the  certificate  to  the 
register,  who  must,  in  like  manner,  cancel  and  discharge  the 
mortgage  of  record,  or  make  a  minute  of  the  partial  satisfactioB 
thereof.  The  clerk's  and  register's  fees,  for  performing  the  wr> 
vices  specified  in  this  section,  must  be  naid  by  the  sheriff;  who 
may  rcHiuire  the  person  entitled  to  a  deea  to  pay  him  the  amount 
thereof,  before  the  deed  is  delivered. 

(  1464.  "What  evidence  a  redeeming^  Jadsment  creditor 
miifit   farnlsli. 

In  order  to  entitle  a  creditor  by  judgment  to  redeem  real  oro{>- 
erty.  as  prescribed  in  this  article,  he  must,  when  he  redeems,  file 
in  tne  county  clerk's  office,  or  deliver  to  the  sheriff,  as  the  case 
requires,  the  following  evidence  of  his  right: 

1.  A  copy  of  the  docket  of  the  judgment,  under  which  he  ciaims 
the  right  to  nnieem,  duly  certified  by  the  county  clerk. 

2.  Each  assignment  of  the  judgment,  which  is  necessary  to 
establish  his  right.  An  assignment  so  filed  or  delivered  must  be 
acknowledged  or  proTod,  and  certified,  in  like  manner  as  a  deed 
to  be  recorded,  or  the  ex3cution  thereof  must  be  proved,  by  the 
affidavit  of  the  creditor,  or  of  a  witness  thereto;  unless  it  has  bees 
filed,  and  entered,  as  prescribed  in  article  third  of  title  first  of 
chapter  eleventh  of  this  act,  in  which  case,  a  certified  copy  thereof 
must  be  filed  or  delivered. 

8.  An  affidavit,  made  by  him.  or  his  attorney  or  agent,  ttethy 
truly  the  sum  remaining  unpoid  on  the  judgment,  at  the  tioae  of 
claiming  the  right  to  redeem. 

9  R.  S.  878,  I  eO,  with  am'ts. 

350 
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§  3.468.  14. 1  mm  to  ntortcaffe  eredito*. 

In  order  to  entitle  a  creditor  by  mortgage  to  redeem  real  prop- 
erty, aa  prescribed  in  this  article,  he  must,  when  he  redeems  file 
in  tike  county  clerk's  office,  or  deliyer  to  the  sheriff,  the  folic w:ag 
evidence  of  his  right: 

1.  A  copy  of  the  mortgage,  under  which  he  claims  the  ftfjht  to 
redeem,  duly  certified  by  the  clerk  or  register  of  the  coxldc/. 

2.  £ach  assignment  of  the  mortgage,  which  is  necerrary  to 
eetabllflh  his  right,  acknowledged  or  proved,  and  certifieil^  as  pre- 
•tn'ibed  in  the  last  section  for  an  assignment  of  a  judgmer  c^  unless 
it  has  been  recorded;  in  which  case  a  certified  copy  or  tne  record 
must  be  filed  or  delivered. 

3^  An  affidavit,  made  bv  him,  or  by  his  attorney  or  agent »  stat- 
ixkg  truly  the  sum  remaining  unpaid  on  the  mortgage,  at  the  time 
of  claiming  the  right  to  redeem. 

Is.   18S8,  di.  Va,  I  2  (4  Bdm.  6M).  ftm'd. 

g  X4iOOm  Id.f  aa  to  exeeator  4»r  adntlalstrator. 

In  either  of  the  cases  specified  in  the  last  two  sections,  if  the 
person,  proposing  to  redeem,  claims  to  be  entitled  so  to  do,  by 
reason  of  his  being  an  executor  or  administrator  of  a  person,  who, 
if  living,  would  be  entitled  to  redeem,  he  must  file  or  deliver,  with 
the  other  papers  therein  prescribed,  a  certified  copy  or  a  sworn 
copy   of  his  letters  testamentary,  or  letters  of  administration. 

Id.p   aubd.  8,  eztmded. 

I  JL4#7*  OSeera  to  Iceop  papers  open  to  laspeetlon)  ^rhen 

to   ftic   them. 

The  sheriff,  to  whom  one  or  more  papers,  specified  in  the  last 
four  sections,  are  delivered,  must  keep  them  open,  at  all  reason- 
able times  during  the  period  allowed  for  redemption,  to  the  in- 
spection of  all  persons  interested.  He  must  have  all  those  papers 
at  the  sheriff's  office,  at  the  times  when  he  is  required  to  attend 
thereat,  for  the  purpose  of  enabling  creditors  to  redeem,  as  pre- 
scribed by  law;  and  he  must  file  them  in  the  county  clerk's  office, 
within  three  days  after  the  execution  of  the  deed. 

f    1468.  'When  reden&ptton  tahee  efleet. 

A  redemption  by  a  creditor  is  effected,  only  when  he 'has  paid 
all  the  money,  required  to  be  paid,  and  filed  or  delivered  all  the 
papers,  reauired  to  be  filed  or  delivered,  as  prescribed  in  this 
article,  and  a  waiver  of  any  of  those  requirements  is  void,  as 
against  a  person  who  is  entitled  subsequently  to  redeem.  Where 
a  redemption  is  thus  effected,  it  vests  in  the  redeeming  creditor 
all  the  right,  titie,  and  interest,  which  the  purchaser  acquired  by 
the  sale. 


I  1.469.  CertUleate  to  be  vtven,  vrhen  redemption  made. 

"Wliere  a  redemption  is  made,  as  prescribed  in  this  article,  the 
officer  or  other  person,  to  whom  money  is  paid,  or  a  paper  if 
delivered,  for  the  purpose  of  effecting  the  redemption,  must 
execute  and  deliver,  to  the  person  paying  the  money  or  delivering 
the  paper,  a  certificate,  stating  all  the  facts  which  transpired 
hefore  him,  with  respect  to  the  redemption. 

I^   1847.  ch.  410,  I  6  (4  Edm.  681),  ftm'd. 

g  l.^TO.  Certlflcate  may  be  aeknovrledyed  and  reeorded. 

Snch  a  certificate  may  be  acknowledged  or  proved,  and  certified 
in  like  manner  aa  a  deed  to  be  recorded  in  the  county  where  the 
81  aai 
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property  is  situated.  The  recording  thereof,  in  the  office  of  the 
clerk  or  register  of  that  county,  in  the  book  for  recording  deeds, 
has  the  Banie  effect,  as  against  subsequent  purchasers  and  in- 
cumbrancers, as  the  recordiQg  of  a  conveyance. 

L.  1847.  ch.  410.  f  0.  am'd. 

1  1471.  [Am'a,  188G.]  Wken  and  hr  whom  conveTmAee  to 
be  executed. 

Immediately  after  the  expiration  of  fifteen  months  from  the 
time  of  *8ale;  except  where  a  redemption  has  been  made  <»i  the 
last  day  of  the  fifteen  months,  and,  in  that  case)  immediately 
after  the  expiiation  of  twenty-f6ur  hours  from  the  last  redemp- 
tion; the  sheriff,  who  made  the  sale,  must  execute  the  proper  deed 
or  deeds,  iu  order  to  convey  to  the  person  or  persona  entitltd 
thereto,  the  part  or  parts  of  the  property  sold^  which  bave  not 
been  redeemed  by  the  judgment  debtor,  his  heir,  devise?,  or  as- 
signee. The  deed  conveys  to  the  grantee  therein  the  riirht,  title, 
and  interest,  which  were  sold  by  the  sheriff.  After  the  same 
shall  have  been  recorded  for  twenty  years  in  the  county  where  the 
real  estate  is  situated,  it  shall  be  presumptive  evidence  of  the 
facts  therein  stated. 

2  B.  S.  873,  I  62,  am*d  to  accord  with  L.  1847,  ch.  410,  |  4;  I*.  18M. 
eh.  687. 

I  1472.  To  whom  conveyance  to  be  exeonted* 

If  an^  part  oi  the  property  remains  unredeemed  by  a  creditor 
It  must  be  conveyed,  by  the  sheriff,  to  the  purchaser  upon  tiie 
sale,  except  where  the  certificate  of  sale  has  been  assigiied;  in 
which  case,  it  must  be  conveyed  to  the  last  assignee.  Any  pan 
or  parts  of  the  property  sold,  which  have  been  redeemed  1^  t 
creditor,  must  be  conveyed  by  the  sheriff,  to  the  last  redeeraiiif 
creditor,  except  where  he  has  assigned  the  certificate  of  redemp- 
tion, or  has  executed  any  other  assignment  of  his  right,  title, 
and  interest  in  the  property  redeemed  by  him;  in  which  case,  it 
must  be  conveyed  to  the  last  assignee. 

L.  1835.  ch.  189,  part  Of  |  1  (4  Edm.  022),  at  am'd  by  li.  1887.  eb.  116.  1 1 
(7  Edm.  60). 


f   1478.  TVhen  eonvcTatnoe   saade  to  exeentov  or 
intrntori  elfeet  thereof. 

Where  a  person,  entitled  to  a  deed,  dies  before  the  dellrery  of 
the  deed,  the  sheriff  must  execute  and  deliver  the  deed  to  his 
executor  or  administrator.  The  property  so  conveyed  mtist  be 
held,  in  trust  for  the  use  of  the  heirs  or  devisees  of  the  decedest 
subject  to  the  dower  of  his  widow,  if  there  is  one;  but  it  may  be 
sold,  in  a  proper  case,  for  the  payment  of  his  debts,  in  the  same 
manner  as  land,  whereof  h^  died  seized* 

2  R.  S.  374,  U  68  and  64  (2  Edm.  388).  conaolldated. 

9  14T4.  Assignment  mtsst  he  neknovrledsed  and  filed. 

Before  an  assignee,  or  his  executor  or  administrator,  is  entitled 
to  a  deed,  as  prescribed  in  the  last  two  sectioiib,  each  assignment 
under  which  die  deed  is  claimed,  must  be  acknowledged  or  proved, 
and  certified,  in  like  manner  as  a  deed  to  be  recorded  in  the 
county  where  the  property  is  situated,  and  must  be  filed  in  the 
office  of  the  clerk  of  that  county. 

\.   1885.   ch.   180,    I   2    (4   Edm.   623),   am*d. 

•Tha  word  "the**  omitted  in 
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I  1476.  ITnAer-sheriir  or  svccewior  to  act,  If  vlterilf  dies. 

Where  a  sheriff  dies,  is  removed  from  office,  or  becomes  other- 
wise disqualitied  to  act,  at  any  time  after  making  a  sale  of  real 
property,  by  virtue  of  an  execution,  the  property,  or  a  distinct 
parcel  thereof,  may  be  redeemed,  by  paying  tne  necessary  money, 
and  delivering  the  necessary  papers,  to  his  under-sheriff,  veho  must 
also  execute  and  deliver  the  proper  deed  or  deeds  of  property,  not 
redeemed  by  the  judgment  debtor,  his  heir,  devisee,  or  grantee. 
If  the  under-sheriff  also  dies,  is  removed  from  office,  or-becomeB 
otherwise  disqualified  to  act,  the  property  may  be  redeemed,  by 
paying  the  necessary  money,  and  delivering  the  necessary  papers, 
to  the  sheriff's  successor  in  office,  who  must  also  execute  and 
deliver  the  proper  deed  or  deeds.  The  under-sheriff,  or  the 
sheriff's  successor,  as  the  case  requires,  possesses  all  the 
powers,  and  is  subject  to  all  the  duties  and  liabilities,  of  the  sheriff 
who  made  the  sale,  touching  the  redemption  and  conveyance  of 
property  sold  and  the  proceedings  relating  thereto;  and  each  provi- 
sion of  law,  regulating  those  proceedings,  and  applicable  to  the 
sheriff  who  made  the  sale,  is'  applicable  to  his  under-sheriff  or 
successor.  This  section  applies  where  a  sale  was  made,  either 
before  or  after  this  act  takes  effect. 

SubsUtate  for  2  R.  S.  S74,  U  ^»  60  and  67  <2  Bdm.  888).  and  L.  1807.  ck. 
11«.    f    1    (7   Edm.   60). 

I  1476;  Money  may  lie  paid,  etc.,  to  uader-slierilf,  ov 
deputy-alierlffy  ivbo  sold  property. 

Where  real  property  is  sold,  by  virtue  of  an  execution,  by  the 
under-sheriff  or  a  deputy  sheriff,  in  behalf  of  the  sheriff,  money 
required  to  be  paid,  or  a  paper  required  to  be  delivered,  to  the 
sheriff,  in  order  to  effect  a  redemption,  as  prescribed  in  this 
article,  at  any  time  before  the  last  day  of  the  fifteen  months  from 
the  time  of  the  sale,  may  be  paid  or  delivered,  either  to  the  sheriff, 
or  to  the  under-sheriff  or  deputy-sheriff,  who  made  the  sale. 


S  1477.  Applleatlon  of  this  article  to  sale  by  coroner,  oc 
person  spocially  appointed,  etc. 

Where  real  property  is  sold,  by  virtue  of  an  execution,  by  a  per- 
son specially  appointed  by  the  court,  as  prescribed  in  section  1362 
or  section  1388  of  this  act,  it  niny  be  redeemed,  as  prescribed  in 
this  article,  as  if  it  had  been  pold  by  the  sheriff,  except  as  follows: 

1.  Money,  required  to  be  paid,  or  a  paper,  required  to  be  de- 
livered, to  the  sheriff,  in  order  to  effect  a  redemption,  as  pre- 
scribed in  this  article,  at  any  time  before  the  Inst  day  of  the 
fifteen  months  from  the  time  of  the  sale,  must  bo  paid  to  the 
officer  who  made  the  sale;  unless  the  person  entitled  to  redeem,  his 
agent  or  attorney,  files  with  ihe  clerk  of  the  county,  with  the 
paper  or  papers  required  to  be  filed,  or  to  b^  dcliverod  to  the 
sheriff,  for  the  purpose  of  effoctirg  the  redemption,  his  affidavit,  to 
the  effect,  that  the  officer  is  dead;  or  has  been  removed;  or,  where 
he  is  a  coroner,  that  he  is  no  longer  in  office;  or  that  after 
diligent  search,  the  affiant  has  been  unable  to  find  him  within  the 
county;  in  which  case,  the  money  may  be  oaid  into  court,  by  pay 
ing  it  to  the  county  treasurer,  to  the  credit  of  the  cause,  with  like 
effect,  as  where  it  is  paid  to  the  sheriff,  after  a  sale  by  the  latter. 

2.  The  provisions  of  section  1455  of  this  act,  apply  to  a  re- 
demption, upon  a  sale  made  as  prescribed  in  this  section;  and 
the  officer,  who  sold  the  property,  must  attend,  as  the  sheriff  is 
therein  requ^^ed  to  attend.    If  he  is  not  present,  the  redemptloxt 
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I 
may  be  effected,  as  prescribed  in  that  section,  for  redemption    J 
in  a  case,  where  the  term  of  office  of  the  sheriff,  who  made  the 
sale,  has  expired. 

I  1478,  Id.)  ^rhere  coroner  or  person  appointed  dies,  cte. 

If,  wlien  the  period  for  redemption  expires,  a  coroher,  or  a 
person  specially  appointed,  by  the  court,  who  has  sold  n«l 
property,  by  virtue  of  an  execution,  is  dead,  or  has  been  remoT'-d. 
or,  in  the  case  of  a  coroner,  if  he  is  no  lonsrer  in  office,  the  court 
must,  nnvn  the  application  of  a  person  entitled  to  a  deed,  appolol  i 
A  persop   to  execute  the  deed  accordingly.  | 
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ARTICLES  FOVHTH. 

Rm/ddAe9far  faUure  of  title  to  real  property  sold^  and  to  enfore^ 

conlribution, 

ice.  14TB.  When  erlcted  parchaser  may  recorer  parcbate^BMMMgr* 

1480.  Remedy  of  Judgment   creditor  tberenpon. 

1481.  OMitrlbutlon   between   owners  of   real   property. 

1482.  Id.;  when  part  owner  redeems. 

1483.  Order  of   contribution. 

1484.  Gontrlbatlon,   bow  enforced  by  means  of  orlglDal  Judgment. 
1486.  Beqnlsltes    to    preserre   the   lien. 

1488.  Bntry    apon    the   doclcet. 

1  1479.  'Wlaen  evicted  purchaser  max  recover  pnrchafle* 
woaey* 

The  purchaser  of  real  property,  sold  by  Tirtue  of  an  execution, 
his  heir,  devisee,  grantee,  or  assignee,  who  is  evicted  from  the 
possession  thereof,  or  against  whom  judgment  is  rendered,  in 
an  action  to  recover  the  same,  may  recover  the  purchase-money, 
with  interest,  from  the  person  for  whose  benefit  the  property 
was  sold,  where  the  judgment  was  rendered,  or  the  eviction 
occurred,  in  consequence,  either: 

1.  Of   any   irregularity   in    the   proceedings   concerning   the 
•ale;  or 

2.  Of  the  judgment,  upon  which  the  execution  was  Issued, 
being  vacated  or  reversed,  or  set  aside  for  irregularity,  or 
?rror  in  fact. 

2  B.  8.  875,  S  88  (2  Edm.  888).  remodeUed. 


I  1480.  Remedr  off  Jndvaaent  creditor  tl&erevpon* 

Where  final  judgment  is  rendered,  against  the  defendant,  in 
an  action  specified  in  subdivision  first  of  the  last  section,  the 
judgment,  by  virtue  of  which  the  sale  was  made,  remains,  in 
his  favor,  valid  and  effectual  against  the  judgment  debtor 
therein,  his  executor,  administrator,  heir,  or  devisee,  for  the  pur- 
pose of  collecting  the  sum  paid  on  the  sale,  with  interest.  He 
may  accordingly  have  a  further  execution  upon  that  judgment; 
but  the  execution  does  not  affect  a  purchaser  in  good  faith,  or 
an  incumbrancer  by  mortgage,  judgment,  or  otherwise,  whose 
title  or  whose  incumbrance  accrued,  before  the  actual  levy 
thereof. 

Id.,  I  88,  am*d. 

I  1481*  Contribation  between  owners  off  real  property. 

Where  the  real  property  of  two  or  more  persons  is  liable  to 
satisfy  a  judgment,  and  the  whole  of  the  judgment,  or  more 
than  a  due  proportion  thereof,  bos  been  collected,  by  a  sale  of 
the  real  property  of  one  or  more  of  them,  by  virtue  of  an  execu- 
tion issued  upon  the  judgment;  the  person  so  aggrieved,  or  his 
executor  or  administrator,  may  maintain  an  action,  to  compel 
a  just  and  equal  contribution  by  all  the  persons,  whose  real 
propertv  ought  to  contribute  as  prescribed  in  the  next  section 
but  on^. 

Id.,  I  70,  am*d. 

I  1482.  Id. I  wben  part  OTvner  redeems. 

Where  the  heir,   deviseo.   or  grantee,   of  a  judgment  debtor, 
huring  ary  absolute  tit  In  to  n  distinct  parcel  of  real  property. 
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sold  by  Tlrtuc  of  an  execution,  redeems,  as  prescribed  in  sectioD 
1458  of  this  act,  the  property  sold,  or  any  part  or  parts  theieof 
separately  sold,  which  include  his  property;  he  may,  ia  like 
manner,  maintain  an  action,  to  compel  a  just  and  equal  contribu- 
tion by  those  who  own  the  residue  of  the  property  thus  redeemed. 
2  R.  S.  876,  {  72.  am'd. 

I  1488.  Order  off  oontribntioii. 

Where  an  action  is  brouf^ht,  as  prescribed  in  the  last  two  sec- 
tions, the  real  property  is  liable  to  contribution  in  the  following 
order: 

1.  If  it  comprises  different  undivided  shares  or  distinct  parcels, 
which  have  been  conveyed  by  the  judgment  debtor, .  they  are 
liable  in  succession,  commencing  with  the  portion  last  convey<^. 

2.  If  it  comprises  different  undivided  shares  or  distinct  parcels, 
which  have  been  sold  by  virtue  of  two  or  more  executions,  they 
are  liable  in  succession,  commencing  with  the  portion  sold  under 
the  last  and  youngest  judgment. 

8.  If  it  comprises  different  undivided  shares  or  distinct  parcels, 
some  of  which  have  been  conveyed  by  the  judgment  debtor,  and 
some  of  which  have  been  sold  by  virtue  of  one  or  more  executions, 
they  are  respectively  liable  in  succession,  according  to  the  order 
prescribed  in  the  first  and  second  subdivisions  of  this  section. 

M.,  I  71,  am'd. 


I  1484.  OoBtrlbntion,  how  eAforoed  by  BAeaAS  of  orl ortaal 
Jadffment. 

For  the  purpose  of  enforcing  contribution,  as  prescribed  In  the 
last  section,  the  court,  in  which  the  action  is  brought,  aiay,  aad  in 
a  proper  case,  must,  permit  the  plaintiff  to  use  the  ori^nal 
juogment,  and  to  collect,  by  an  execution  issued  thereupon,  out 
of  any  real  property  subject  to  the  lien  thereof,  the  sum  ^v'hich 
ought  to  be  contributed  by  that  property.  For  that  purpose,  the 
lien  of  the  original  judgment,  upon  that  real  proper^,  when 
preserved,  as  prescribed  in  the  next  section,  continues,  for  the 
term  prescribed  in  sections  1251  and  1255  of  this  act,  to  the 
extent  of  the  sum,  which  ought  to  be  so  contributed,  notwith- 
standing the  payment  made  by  the  party  seeking  contribution. 

Id.,  I  78,  am*d. 

I  I486.  Reavisite*  to  preserve  tlae  lien. 

The  lien  of  the  original  judgment  may  be  preserved,  as  pre- 
scribed in  the  last  section,  by  nllng,  in  the  dert's  office  of  the 
county  where  the  real  property  Is  situated,  within  twen^  daya 
after  the  payment,  for  which  contribntion  is  claimed,  an  affldsTit 
in  behalf  of  the  person  aggrieved,  stating  the  sum  paid,  and  his 
claim  to  use  the  judgment  for  the  reimbursement  thereof,  with 
a  notice,  requiring  the  clerk  to  make  the  entries  specified  in  the 
next  section.  But  the  lien  is  not  preserved,  as  against  a  grantee 
or  mortgagee  In  good  faith,  for  a  valuable  consideration,  without 
notice,  and  before  the  entries  are  actually  made. 

Id.,  t  73.  am*d. 

I  I486.  Bntry  upon  the  doeket. 

On  filing  the  affidavit  and  notice,  the  clerk  must  make,  npon 
the  docket  of  the  judpment.  nn  entry,  statine  the  sum  paid,  and 
that  the  judgment  is  claimed  to  be  a  lien  to  that  amount    Where 
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it  is  desired  to  preserye  the  lien,  upon  property  situated  in  two 
or  more  counties,  a  similar  aflldarit  and  notice  must  be  filed  with, 
and  a  similar  entry  made  hy  the  clerk  of  each  oounty. 

S  B.  8.  876,  I  74,  am*d. 
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TITLB  m. 
Xxecution  against  the  person. 

Sm.  1487.  In  what  cases  execution  may  be  Issaed  afainst  the 
1468.  Id.;  against  a  woman. 

1489.  When    execution   against   property   must  be   Arst 

1490.  Simultaneous  executions  not  allowed  against  property  and 

1491.  Id.;  when  debtor  has  been  taken. 
1482.  New  execution  may  issue  after  escape. 
1408.  Id.;   when  debtor  dies  charged  in  execution. 

1494.  Id.;  when  creditor  discharges  debtor  after  thirty  daya. 
'I486.  New  execution  not  to  be  enforced  against  real  property  sold,  etc 

I  1487.  In  ^rhat  cases  ezeoatlon  max  1>e  lesaed 


Where  a  judgment  can  be  enforced  by  execution,  as  preacribed 
in  section  1240  of  this  act,  an  execution,  against  the  penos 
of  the  judgment  debtor,  may  be  issued  thereupon,  subject  to  the 
exception  specified  in  the  next  section,  in  either  of  the  following 
cases: 

1.  Where  the  plaintiff's  right  to  arrest  the  defendant  depeads 
upon  the  nature  of  the  action. 

2.  [Am'd,  1879.1  In  any  ether  case,  where  an  order  of  arrest 
has  been  granted  and  executed  in  the  action,  and  if  it  was 
executed  against  the  judgment  debtor  where  it  has  not 
vacated. 

Go.  Proc.,  first  two  sentences  of  |  288. 


I  1488.  [Am'd»  1879.]    Id.|  against  a  womaa. 

But  an  execution  cannot  be  issued  against  the  person  of  a 
woman,  unless  an  order  of  arrest  has  been  granted  and  executed 
in  the  action,  and,  if  it  was  executed  against  the  Judnnn^tt 
debtor,  has  not  been  vacated. 

1  T.  a  O.,  Addenda,  10. 

I  1489.  When  ezeention  avainst  propertr  anmst  %•  flnt 
Issued. 

Unless  the  judgment  debtor  is  actually  confined,  without 
having  been  admitted  to  the  liberties  of  the  jail,  by  virtue  of  an 
execution  against  his  person,  issued  in  another  action,  or  of  an 
order  of  arrest  or  a  surrender  by  his  bail,  in  the  same  action, 
an  execution  against  his  person  cannot  be  issued,  until  an  execu- 
tion against  his  property  has  been  returned,  wholly  or  partly 
unsatisfied.  If  he  is  a  resident  of  the  State,  the  execation 
against  his  property  must  have  been  Issued  to  the  county  where 
he  resides. 
Oo.  Proc.,  part  of  (  288,  am*d. 


S   1490.    Simaltaaeons    exeontions    not    allowed 
property  and  person. 

An  execution  against  the  person  of  the  judgment  debtor  cannot 
be  issued,  without  leave  of  the  court,  while  an  execution  against 
his  property,  issued  in  the  same  action,  remains  unretumed;  and 
an  execution   against  his  property  cannot'  be  issued,   witlMit 
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leave  of  the  court,  while  an  execution  against  his  penon,  iMued 
in  the  same  action,  remains  unreturned. 
S    &.  S.  804.  I  6  (2  Edm.  877). 

§    1491.  Id.  I  vrlten  debtor  laas  been  taken* 

Inhere  a  judgment  debtor  has  been  taken,  and  remains  In 
custody,  by  virtue  of  an  execution  against  his  person,  another 
execution  cannot  be  issued,  in  the  same  action,  against  his  per- 
son or  liis  property,  except  in  a  case  specially  prescribed  by  law. 

M..  I  7. 


S  148S.  He^r  execution  nuty  laane  after  escape. 

If  a  judgment  debtor  escapes,  after  having  been  taken,  by 
virtue  of  an  execution  against  his  person,  he  may  be  retaken, 
by  Tirtue  of  a  new  execution  against  his  person;  or  an  execution 
asrainst  his  property  may  be  issued,  as  if  the  execution,  by  virtue 
or  vrhich  he  was  taken,  had  been  returned,  without  his  having 
been  taken. 
Id.,  f  8. 

§  149A.  Id.  I  vrl&en  debtor  dies  el&arced  in  exeention. 

Where  a  judgment  debtor,  who  has  been  taken  by  virtue  of 
an  execution  against  his  person,  dies  while  in  custody,  a  new 
execution  against  his  property  may  be  issued,  as  if-  the  execu- 
tion, by  virtue  of  which  he  was  taken,  had  been  returned  without 
bin  having  been  taken. 

2   R.   8.  968.  I  28  (2  Rdm.  881).    Section!  29  and  80  are  in  |  1406,  post. 
.   1881, 


H   1880.   1881,   ante. 
f    1494.  Id.t  vrliem  creditor  discbarirea  debtor  after  tl&trtT 


At  any  time  after  a  judgment  debtor  has  remained  in  custody, 
by  virtue  of  an  execution  against  his  person,  for  the  space  of 
thirty  days,  the  judgment  creditor  may  serve  upon  the  sheriff 
a  ^'ritten  notice,  requiring  him  to  discharge  the  judgment  debtor 
from  custody,  by  virtue  of  the  execution.  Whereupon  the 
sheriff  must  discharge  the  judgment  debtor,  and  return  the 
execution  accordingly.  After  service  of  such  a  notice,  another 
execution,  against  the  person  of  the  judgment  debtor,  cannot 
be  issued  upon  the  judgment:  but  after  his  discharge,  the  judg- 
ment creditor  may  otherwise  enforce  the  judgment,  as  if  the 
execution,  from  which  he  was  discharged^  had  been  returned, 
without  his  havlug  been  t^ken. 
I<.   1867.  ch.  427.  S  1.  amending  2  R.  S.  84,  |  17  (2  Edm.  84). 

§    1.405.  New   execution   not  to   be   enforced  asainst  real 

j^ropert^   sold,   etc. 

A  new  execution  against  property,  issued  in  a  case  specified 
in  the  last  two  sections,  cannot  be  enforced  against  an  interest 
in  real  property,  including  a  chattel  real,  which  was  purchased 
in  good  faith,  from  the  judgment  debtor,  after  the  recovery  of 
the  judgment  upon  which  it  is  issued;  or  which  was  sold  by 
Tirtne  of  an  execution,  issued  upon  a  previous  or  subsequent 
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CHAPTER  XIV. 

Special  ProTisions  Regulating  Actions  relating  to 

Property. 

TITLl  IL— Aetiomt  BeUIUff  to  €kAlUli. 

TITLB  L 

Actions  relating  to  real  property. 

ArtlcM  1.  Actton  to  recorer  real  property. 
2.  Action  for  partition. 
8.  Action  for  dower. 
4.  Action  to  foreclose  a  mortgage. 
6.  Action  to  compel  the  determination  of  a  claim  to  real  property. 

6.  Action  for  waste. 

7.  Action  for  a  nuiaaoco. 

8.  Other   actions   relating   to   real   property. 

9.  ProTlslona  applicable  to  two  or  more  of  the  actions  apediei  i> 

this    title. 
ML  BrldeBCO    in    aetSoiMi   or   proctedtoga    iBTOivlag    a    tK«e    to  n^ 
praptfty. 

ARTBCI^K  PHUT. 

Action  to  recover  real  property. 

1496.  PlalntifT  may  recover  damages  with  the  land. 

i497.  Bents  and  profits  to  be  included   in  damage*. 

1496.  Mortgagee    cannot    maintain    action. 

1499.  Action   cannot   be   maintained   for  dower. 

1600.  Separate   action   by   Joint  tenant  or   tenant   in  eomiaoB. 

ISOl.  Grantee  of  lands  held  adveraely  may  maintain  action. 

1602.  Against  whom  action  to  be  brought. 

1603.  Who  may  be  Joined  as  defendants. 

1604.  When   action  may  be  brought  for  non-paymeDt  of  rest. 
1606.  Id.;  when  riciit  of  re-entry  la  reaefred  for  want  of  dSatiaia. 

1606.  Action  against  tenant;  when  proceedlnga  to  be  stayed. 

1607.  Id.;  amount  of  rent  In  arrear  to  be  atated  In  Jadgmaitt. 
1606,  1609.    Id.;  when  posaeasion  to  be  restored  to  defendant. 

1610.  Id.;   uae  of   property,    when   set  off  against   rent. 

1611.  Property  claimed  In  action;  bow  described  in  conplaint. 

1612.  Motion  for  plaintiff's  attorney  to  ^t>duce  hla  authority. 

1613.  Order  thereupon. 

1614.  Evidence  of  authority. 
1616.  When   ouster   to   be    proved. 

1616.  Rule  when  there  are  distinct  occupants. 

1617.  The    last    section    qualified.  . 

1618.  When    plaintiff    may    recover    against    one    defendant,    onbfMt  * 
rlirhts    of   otbera. 

1619.  Verdict,    etc.,    to   atate   nature  of  plaintiff's   estate. 

1620.  Expiration  of  plaintlff'a  title  before  trUl. 

1621.  Abatement    of    action. 

1622.  Action  to  be  divided,   when  dlfferMit  persons  ■nceeod  to  4li»n^ 
parcela. 

1625.  Id.:   when  different  persons  succeed  to  real  property  sad  to  rtsti 
and    profits. 

lOM.  Effect  of  Judgment  rendered  after  trial  of  laane  of  tact. 

1626.  [Repealed.! 
1626.  Effect  of   iudgment    bv     default,     etc. 

1527.  (Repcahd  I 

1528.  (Repealed.  I 

1529.  Effect    oQ    i/O>$80sslon    of  vacatiug  JuUgment. 

1530.  [ReptnKd. ; 
1631.  Damages    recoverable;    set-off    by    defendant. 
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f  1406.  Plaintiff  mar  recoTer  damave*  wltb  the  land. 

In  an  action  to  recover  real  property,  or  the  possession  thereof, 
the  plaintiff  may  demand  in  his  complaint,  and  in  a  proper  case 
recoYer,  damages  for  withholding  the  property. 

New  to  iorm.  See  Oo.  CIt.  Proc,  |  i84,  subd.  6;  Go.  Proc.,  f  167»  SBkA  9t 
«M  S  484.  snbd.  6. 


1  14/97,  Rent*  and  profits  to  be  Inelnded  In  damaves. 

Those  damages  include  the  rents  and  profits  or  the  value  of  the 
nse  and  occupation  of  the  property,  wnere  either  can  legally  be 
recovered  by  the  pkiintiflf. . 

Annulling  the  law  as  settled  in  67  N.  Y.  161;  2  R.  S.  310,  |9  43.  44 
•Dd  45  (2  Edm.  219).    See  f  1531.  poat. 

S   1-*0S.    Mortvaaree  cannot  maintain  action. 

A  mortgagee,  or  his  assignee  or  other  representative,  cannot 
maintain  such  an  action,  to  recover  the  mortgaged  premises. 

2  K.   8.  812;   S  57  (2  Sdm.  321). 

I  1409.  XAm'd,  1808.]  Action  cannot  De  maintained  fie 
dower. 

Such  an  action  can  not  be  maintained  in  a  case  whpre  an  ac- 
tion for  dower  may  be  maintained,  as  prescribed  in  article  third 
of  this  title:  or 

2.  Where  in  any  city  the  real  property  consist  of  a  strip  of  land 
not  exceeding  six  inches  in  width  upon  which  there  stands  the 
exterior  wall  of  a  building  erected  partly  upon  said  strip  and 
partly  upon  the  adjoining  lot,  and  a  building  has  boon  erected 
upon  land  of  the  plaintiff  abutting  on  the  said  wall,  unless  said 
action  be  commenced  within  one  year  after  the  completion  of  the 
erection  of  such  Wall  or  within  one  year  after  the  first  day  of 
September,  eighteen  hundred  and  ninety-eight.  But  an  action  may 
be  maintained,  if  oommeneed  within  the  further  period  of  one 
jrear,  for  the  recovery  of  damages  by  reason  of  the  erection  of 
auch  wall,  and  upon  the  satisfaction  of  the  judgment  for  such 
damages  the  title  of  the  plaintiff  to  such  strip  of  land  shall  thereby 
be  transferred  to  and  vest  in  the  defendant.  If  neither  an  action 
of  ejectment  nor  an  action  for  the  recovery  of  damages  be  brought 
within  the  period  hereby  limited  therefor,  the  person  in  poss^es- 
aion  of  such  lands  shall  be  deemed  to  have  an  easement  in  said 
strip  of  land  so  long  as  the  said  wall  partly  erected  thereon  shall 
stand,  and  no  longer,  and  in  case  of  the  destruction  of  such  wall 
the  owner  of  such  strip  shall  hare  the  same  right  to  take  or  re- 
coTer  the  possession  thereof  as  if  such  wall  had  never  existed. 

dMiliOCpoMt  L.18M.oh.  nr.   Iii6flteo«Bept.].lM. 

i  1600.  Separate  action  by  Joint  tenant  or  tenant  in 
common. 

Where  two  or  more  persons  are  entitled  to  the  possession  of  real 
property,  as  joint  tenants  or  tenants  in  common,  one  or  more  of 
them  xr.rv  c^aintain  such  an  action,  to  recover  his  or  their  un- 
divided Hiiares  in  the  property,  in  any  case  where  such  an  action 
might  be  maintained  by  all. 

I  ISOl.  [Am'd,  188S.]  Grantee  off  lands  held  adversely 
max  ntalntaln  action. 

Such  an  action  may  be  maintained  by  a  grantee,  his  heir  or 
deTisee*  in  the  name  of  the  grantor,  or  his  heir,  where  the  convey 
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ance,  under  which  he  claims,  is  void  because  the  property  con- 
veyed was  held  ndversely  to  the  grantor.  The  plaintiff  must  be 
allowed  to  prove  the  facta  to  bring  the  case  within  this  section. 
In  such  nn  action  ii  judgment  against  the  plaintiff  shall  not 
award  costs  to  the  defendant:  but  where  the  defendant  is  entitled 
to  costs  as  prcscrihcd  !n  section  three  thousand  two  hundred  and 
twenty-nine  of  this  act,  they  may  be  taxed*  and  the  person  who 
maintained  the  action  in  the  plaintiff's  name  may  be  compelled 
to  pay  the  same  as  prescribed  m  section  three  thousand  two  hun- 
dnnl  and  forty-seven  of  this  act, 

Co.  Proo..  I  111;  1  R.  S.  739,  §  147  (1  Edm.  690). 

« 

$  1602.  Affalmst  iThom  aetlon  to  be  bronvlit. 

Where  the  complaint  demands  judgment  for  the  immediate 
possession  of  the  property,  if  the  property  is  actually  occupied. 
the  occupant  thereof  ninst  be  made  defendant  in  the  action.  If 
it  is  not  so  ocenpipd.  the  action  must  be  brought  aarainst  some 
person  exercising  acts  of  owriership  thereunon.  o-  Hniming  title 
thereto,  or  an  interest  therein,  at  the  time  of  the  commencement 
of  the  action. 

2  R.   S.  304,   §  4  (2  Edm.  312). 

I  1603.  ^'ho  luay  be  Joined  aa  defeadanta* 

In  either  of  the  cases  specified  in  the  last  section,  cny  other 
person  claiiuing  title  to,  or  the  right  to  the  possession  of,  the  real 
property  sought  to  be  recovered,  as  landlord,  remainderman,  re- 
versioner, or  otherwise  adversely  to  the  plaintiff,  may  be  joined  as 
defendant  in  an  action  therefor. 

See  Co.  Proc,  SS  118  and  1500. 


1  1604.   V^^ben  action   may-   be  bronflrbt   for  non-pi 

of  rent. 

When  sis  mouths'  rent  or  more  is  in  arrear,  upon  a  i^rant  re- 
serving rent,  or  upon  a  lease  of  real  property,  and  the  grantor  or 
lessor,  or  his  heir,  devisee,  or  assignee,  has  a  subsisting  right 
by  law  to  re-enter  for  the  failure  to  pay  the  rent,  he  may  maintain 
an  action  to  recover  the  property  granted  or  demised,  without  any 
demand  of  the  rent  in  arrear,  or  re-entry  on  the  property. 

2  R.   S.  505.  f  80  (2  Edm.  621). 

{  160S.  Id.;  I'rben  rivbt  of  re-entry  !•  reserved  for  'v»aat 
of  distress. 

Where  a  right  of  re-entry  is  reserved  and  given  to  a  grantor  or 
lessor  of  real  property,  in  default  of  a  sufficiency  of  goods  and 
chattels  whereon  to  distrain  for  the  satisfaction  of  rent  due,  the 
re-entry  may  be  made,  or  an  action  to  recover  the  property  de- 
mised or  granted,  "^ay  be  maintained  by  the  grantor  or  lessor,  or 
his  heir,  devisee,  or  assignee,  at  any  time  after  default  in  the  pay- 
ment of  the  rent;  provided  the  plaintiff,  at  least  fifteen  days 
before  the  action  is  commenced,  serves  upon  the  defendant  a 
written  notice  of  his  intention  to  re-enter,  iiersonally,  or  by 
leaving  it  at  his  dwelling-house  on  the  premises  with  a  person  of 
suitable  age  and  discretion;  or,  if  the  defendant  cannot  be  found 
with  due  diligence,  and  has  no  dwelling-house  on  the  premises, 
whereat  a  person  of  suitable  age  and  discretion  can  be  found, 
by  posting  it  in  a  conspicuous  place  on  the  premises. 

L.  1846.  ch.  274.  f  8  (4  Edm.  438\  am'd. 
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S  1506.  Action  against  tenant,  -wvlien  proceedin^a  to  b« 
■tai-ed« 

At  any  time  before  final  jud^ent  for  the  plaintiff  is  rendered, 
and  the  judgment-roll  is  filed,  in  an  action  brought  as  prescribed 
in  either  of  the  last  two  sections,  the  defendant  may  pay  or 
tender  to  the  plaintiff  or  his  attorney,  or  pay  into  court,  all  the 
rent  then  in  arrear,  with  interest  and  the  costs  of  the  action  to 
be  taxed;  and  thereupon  the  complaint  must  be  dismissed. 

Amending  2  B.  S.  606,  f  32  (2  Bdm.  521). 

i    1507.   Id.  I   amount   of   rent   In    arrear   to    be    stated   in 


In  such  an  action,  ayerdict,  report,  or  decision  In  favor  of  the 
plaintiff,  must  fix  the  amount  of  rent  in  arrear  to  the  plaint! fl^ 
•r,  if  judgment  is  taken  by  default,  the  n mount  thoroof  mnst  be 
aacertained  by  or  under  the  direction  of  the  court;  and,  in  eithei 
— ?,  it  must  be  stated  in  the  judgment. 


S  1608.  Id.  I  'vrben  poaneaaton  to  be  rcatored  to  defendant. 

At  any  time  within  six  mobths  after  possession  of  the  property, 
^warded  to  the  piumnff  in  such  an  action,  bus  been  delivered  to 
him  by  virtue  of  an  executiom  issued  upon  a  judgment  rendered 
therein,  the  defendant,  or  any  person  who  has  succeeded  to  his 
interest,  or  a  mortgagee  of  the  lease,  or  of  any  part  thereof, 
who  was  not  in  possession  when  final  judgment  was  rendered. 
may  pay  or  tender  to  the  plaintiff,  or  his  executor,  administrator, 
or  attorney,  or  may  pay  into  court,  for  the  use  of  the  person  so 
entitled  thereto,  the  amount  of  rent  in  arrear,  as  stated  in  the 
judgment,  and  the  costs  of  the  action,  with  interest,  and  all 
other  charges  incurred  by  the  plaintiff. 

2  B.  S.  506,  i  33  (2  Edm.  521). 


1  1S09.  Tbe  aai 

Within  three  months  after  making  the  payment  or  tender,  the 
person  who  made  it,  or  his  representative,  may  apply  to  the  court 
for  an  order  that  possession  of  the  property  be  delivered  to  him; 
and  thereupon,  upon  proof  of  the  facts,  and  payment  of  the  sum 
due  by  reason  of  rent  accruing  since  the  judgment  was  rendered, 
and  upon  compliance  with  all  other  terms  to  be  complied  with  by 
the  grantee  or  lessee,  to  the  time  of  the  application,  the  court 
must  make  an  order,  directing  that  possession  of  the  property  be 
delivered  to  the  applicant,  who  shall  hold  and  enjoy  the  same, 
without  any  new  grant  or  lease  thereof,  according  to  the  terms  of 
tike  original  grant  or  lease.  Notice  of  the  application  must  be 
served  upon  the  plaintiff's  attorney. 

2  B.  8.  606,  H  SB  >»1  86  (2  Edm.  522). 

I  1510.  Id.)  nae  of  property,  when  aet  off  airntnat  rent. 

If  possession  of  the  property  recovered  has  been  delivered  to  the 
plaintiff,  by  virtue  of  an  execution  issued  upon  a  judgment  in  th€ 
action,  the  order  must  provide  for  settinp  off  the  sum  which  the 
plaintiff  has  made,  or  which  he  might,  without  wilful  neglect,  have 
ma4e,  of  the  property,  during  the  possession  thereof,  against  the 
rent  accruing  after  the  judgment  was  rendered,  and  for  re- 
imbursement to  the  applicant  of  the  balance,  if  any,  of  the  sum 
paid  into  court  by  him,  after  making  the  set-off  prescribed  in  this 
section. 
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1  ISll.  Property  claimed  In  action;  how  described  in 
oomplalnt. 

The  complaint  must  describe  the  property  claimed  with  common 
certainty,  by  setting  forth  the  name  of  the  township  or  tract 
and  the  number  of  the  lot,  if  there  is  any,  or  in  some  other  appro- 
priate  manner;  so  that,  from  the  description,  possession  of  the 
property  claimed  may  be  delivered,  where  the  plaintiff  is  entitled 
thereto. 

2  B.  S.  S04,  S  8  (2  Edm.  313).  am*d.    See.  also,  %  1435.  ante. 

I  1S18.  Motion  for  plalntlJTs  attorney  to  produce  Kla 
mnthorltir. 

A  defendant,  in  nn  action  to  recover  real  property  or  the  posses- 
sion thereof,  may.  nt  nny  time  before  answerinjr,  upon  an  affidavit 
that  evidence  of  the  authority  of  the  plaintiff's  attorney  to  com- 
mence the  action  has  not  been  served  upon  him,  apply,  upon 
notice,  to  the  court  or  judge  thereof,  for  an  order  directing  the 
attorney  to  produce  such  evidence. 

Amendlog  and  eonmUdatliig  if  17  and  IS,  2  a.  8. 

I  ISIS.  Order  thereupon. 

Upon  such  an  application,  the  court  or  judge  must,  in  a  proper 
case,  make  an  order,  requiring  the  plaintiff's  attorney  to  produce, 
as  directed  therein,  evidence  of  his  authority  to  commence  the 
action,  and  staying  all  proceedings  therein,  on  the  part  of  the 
plaintiff,  until  the  evidence  is  produced. 

Id..  I  19. 

I  1614.  Evidence  off  anthorlty. 

Any  written  request  of  the  plaintiff  or  his  agent,  to  the  plaintilTc 
attorney,  to  commence  the  action,  or  any  written  recognition  of 
his  authority  so  to  do,  verified  by  the  affidavit  of  the  attorney,  or 
any  other  competent  witness,  is  sufficient  presumptive  eTidence 
of  such  authority. 

Id.,  I  20. 

I  1516.  IVlten  ouster  to  be  proved. 

Where  the  action  is  brought  by  a  tenant  in  common,  or  a  joint 
tenant,  against  his  co-tenant,  the  plaintiff,  besides  proving  his 
right,  must  also  prove  that  the  defendant  actually  ousted  him, 
or  did  some  other  act,  amounting  to  a  total  denial  of  his  right. 

Id.,  1  2r. 

i  1016.  Rule  vrlten  tlkore  are  dlstlnot  ocompanta. 

Where  there  are  two  or  more  defendants,  and  it  is  alleged,  in 
the  answer  of  either  of  them,  that  he  occapies  in  severalty,  or 
that  he  and  one  or  more  of  his  co-defendants  occupy  jointly,  one 
or  more  distinct  parcels,  and  that  one  or  more  other  defendanta 

Sossess  other  parcels,  in  severalty  or  jointly,  the  court  may.  in  its 
iscretion,  upon  the  application  of  the  plaintiff,  and  upon  sut^ 
terms  as  justice  requires,  direct  that  the  action  be  divided  In^ 
as  many  actions  as  are  necessary.  If  the  action  is  not  so  dividea, 
and  it  appears,  upon  the  trinl,  that  the  allegation  la  trae,  the 

Slaintiff  must,  before  the  evidence  is  closed,  elect  against  v^ich 
efendant  or  defendants  he  will  proceed;  and  a  j'^dgment  dismiss 
ing  the  complaint  must  thereupon  be  rendered,  la  favor  of  the 
other  defendants. 

Id.,   I  29,    in  aabataDM. 
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f  1S17.  T]i«  last  ■••tlon  ««aUfle4. 

The  last  section  does  not  apply  to  a  caae,  where  two  or  more 
il^ondanta  occupy  different  apartments  in  a  building.  In  such  a 
cfiffe,  in  an  action  to  recorer  the  building  and  its  curtilage,  the 
pinintiif  is  entitled  to  Judgment  Jointly  against  all  the  defendants 
irho  are  liable  to  him. 

i  1518.  'When  ^laliitiiP  wmm.T  reecrer  asalnat  ob«  defe«€- 
mttt  nvbjeet  to  rlgrhts  of  otliera. 

Section  1516  of  this  act  does  not  apply  to  a  case,  where  one  or 
m»ire  defendants,  answering  as  therein  prescribed,  hold  under 
n  rather  defendant,  and  the  plaintiff  elects  to  proceed  against  the 
latter,  subject  to  the  rights  and  interests  of  the  former.  In  such 
ft  eaa«,  the  proctcdings  against  the  defendant  so  answering  must 
be  stayed  until  final  judgment;  and  if  the  plaintiff  recovers  final 
judgment  against  the  defendant,  under  whom  they  hold,  the 
fodgment  operates  as  a  transfer  to  the  plaintiff  of  that  defendant's 
right,  title,  and  interest,  and  the  costs  of  the  defendant  or  defend- 
ants ao  answering  are  in  the  discretion  of  the  court. 

f  1619«  Terdtet,  eto.,  to  state  natmre  of  plalatifl'a  ^utmt^, 

A  Terdict  report,  or  decision,  in  faTOr  of  the  plaintiff,  in  an 
action  specified  in  this  article,  must  specify  the  estate  of  the 
plaintiff  m  the  property  recovered,  whether  it  is  in  fee,  or  for  life, 
or  ter  a  term  of  years,  stating  for  whose  life  it  is,  or  specifying 
the  duration  of  the  term,  if  the  estate  is  less  than  a  fee. 

§  lfl9<K  Bzptration  off  platatUPa  titte  bef€Mr«  trial. 

If  the  right  or  title  of  the  plaintiff,  in  an  action  specified  in  this 
article,  expires  after  the  commencement  of  the  action,  but  before 
the  trial,  and  he  would  have  been  entitled  to  recover,  but  for  the 
expiration,  the  verdict,  report,  or  decision  must  be  rendered 
according  to  the  fact;  and  the  plaintiff  is  entitled  to  judgment  for 
his  damages  for  the  withholding  of  the  property,  to  the  time  when 
his  right  or  title  so  expired. 

9  B.  8.  S06,  S  81  (3  Eda.  810). 

Vlisai*  Abatement  off  action, 
he  provisions  of  title  fourth  of  chapter  eighth  of  this  act,  as 
awUea  to  an  action  specified  in  this  article,  are  subject  to  the 
qualification  that  the  court  may,  in  its  discretion,  proceed  as  pre* 
scribed  either  in  that  title  or  in  the  next  two  sections. 
flslMtftiitsd  tec  Id.,  i  82,  and  X<.  IMS. 


I  lUHk  AottoA  to  he  4iTidjeA^  vrhaa  dUTevMtt  yorsoas  ««»• 
SOS  a  ta  «iC^vaat  paraals. 

Where,  upon  the  death  of  a  party,  different  persons  succeed 
to  the  decedent's  title  to,  or  interest  in,  different  distinct  parcels 
of  the  property  sought  to  be  recovered,  the  court  may,  upon 
motion,  and  upon  such  terms  as  justice  requires,  direct  Uiat  the 
action  be  divided  into  as  many  actions  as  are  necessary:  and 
that  the  eaflceseor  te  the  title  or  intesast  of  the  decedent,  to  or 
in  each  distinct  parcel,  be  substituted  as  plaintiff  or  defendant, 
as  the  ease  reaulre*.  in  an  action  relating  thereto. 

I  ISdS.  Id.)  iFvhea  different  parsons  sneoeed  to  real  prop- 
mrtr  and  to  rents  and  profits. 

Where  the  plaintiff  seeks  to  recover  damages  for  withholding 
the  property,  and,  upon  the  death  of  a  party,  different  persons  sue- 
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ceod  to  tbe  decedent's  right  or  liability  for  those  damages,  and  to 
his  title  to  or  interest  in  the  property,  the  court  may,  upon  motion 
made  upon  notice  to  the  persons  to  be  affected,  and  upon  such 
terms  as  justice  requires,  direct  the  action  to  be  divided  into  two 
actions,  one  to  recover  the  possession  of  the  property,  "with  tbe 
rents  and  profits  thereof  accruing  after  the  decedent's  death,  the 
other  to  recover  the  damages  accruing  before  his  death;  and  that 
the  successor  in  interest  of  the  decedent,  with  respect  to  the 
cause  of  action  in  each  action,  be  substituted  as  plaintiff  or 
defendant  therein,  as  the  case  requires. 
Substituted    for  2   R.    S.   311,    S   M    (2   Edm.   320). 

1  1624.  rAm'd,  1811.1  BlTect  ot  Jndflrment  rendered  After 
trial   of  Issoe   of  fact. 

A  final  judgment  in  an  action  specified  in  this  article,  rendered 
upon  the  trial  of  an  issue  of  fact,  is  conclusive,  as  to  the  title 
established  in  the  action,  upon  each  party  against  whom  it  is  ren- 
dered, and  every  person  claiming  from,  through  or  under  him,  by 
title  accruing,  either  after  the  judgment-roll  is  filed,  or  after  a 
notice  of  the  pendency  of  the  action  is  filed  in  the  proper  coonty 
clerk*s  ofBce,  as  prescribed  in  article  ninth  of  this  title. 

2  R.  S.  300,  I  36  (2  Bdm.  317),  af»  am'd  by  h,  1802,  ch.  485;  am*d  hj 
L.  1011.  ch.  500.  iu  effect  Sept.  1.  1011. 

I  1586.    [Repealed  by  L.  1911,  ch.  509,  in  effect  Sept.  1,  1911.] 

I  1526.   [Am'd,  1911.]     Effect  of  Jadffment  by  defaalt,  ete. 

A  final  Judgment  for  the  plaintiff,  rendered  In  an  action  speci- 
fied in  this  article,  otherwise  than  upon  the  trial  of  an  issue  of 
fact,  is  conclusive  upon  the  defendant,  and  every  person  claim- 
ing from,  through,  or  under  him,  by  title  accruing,  either  after 
the  judgment-roll  is  filed,  or  after  a  notice  of  the  pendency  of 
the  action  is  filed  in  the  proper  county  clerk's  office,  as  preac:ribed 
in  article  ninth  of  this  title. 

id..    I   38.     Am'd   hj  L.    1011.   ch.   500.   In   effect  Sept.   1,   1911. 

I  152T.     [Repealed  by  L.  1911,  ch.  509,  in  effect  Sept.  1,  1911.] 

S  1528.     [Repealed  by  L.  1911,  ch.  509,  in  effect  Sept  1,  1911.] 

f   1S20.    [Am'd,  1911.1      Effect    on    ]K»a«eaalon    of   vaeattas^ 
Jadnrntent. 

Where  the  plaintiff  has  taken  possession  of  real  property  by 
virtue  of  a  final  judgment,  his  possession  shall  not  be  in  any 
way  affected  by  the  vacating  of  the  judgment.  In  such  a  case^ 
if  the  defendant  thereafter  recovers  final  judgment  in  the  aedoii, 
it  must  award  to  him  the  restitution  of  the  poasession  of  tkt 
property:  and  hf^  may  have  an  execution  thereupon  for  the  de- 
livery of  the  possession  to  him,  as  if  he  was  plaintiff. 

Id..   I  41.  am'd.     Am'd  by  L.  1011.  ch.  SOO,  In  effect  Sept  1.  1911. 

!  1530.     [Repealed  by  L.  1911,  ch.  509,  in  effect  Sept  1,  1911.] 

I  1531.  Damaares  recoveraMe ;  set-off  by  defendaat. 

In  an  action,  brought  as  prescribed  in  this  article,  the  plaintiil^ 
where  he  recovers  j]udgment  for  the  property,  or  possession  ot 
the  property,  is  entitled  tp  recover,  as  damages,  the  rents  Mid 

866 
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profits,  or  the  ralue  of  the  use  and  occupation,  of  the  real  prop- 
erty recovered,  for  a  term  not  exceeding  six  years;  but  the  dam- 
ages shall  not  include  the  value  of  the  use  of  any  improvements 
made  by  the  defendant,  or  those  under  whom  he  claims.  Where 
permanent  improvements  have  been  made,  in  ^ood  faith,  by  the 
defendant,  or  those  under  whom  he  claims,  while  holding,  under 
color  of  title,  adversely  to  the  plaintiff,  the  value  thereof  must 
be  allowed  to  the  defendant,  in  reduction  of  the  damages  of  tho 
plaintiff,  but  not  beyond  the  amount  of  those  damages. 
19  867 
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AATIGIiB  SBCOBID. 

AdUmfof  pariitUm. 

Vtei  10^2.  IHMP  acCkm  for  partliloii  maj  IM  teougU. 
V)«;i.  la.;    bgr    ramaluderiuiui. 
.1534.  Id.;  by  an  infant. 
1635.  Guarnan  ad  litem;  how  appointed. 

1G86.  Security.  ^  ^    ^ 

Uar.  Wben  heir  may  maintalA  action  for  partltlM  ol  Aviim^  7npW< 

1538.  Who   muat    be    partlea. 

1539.  Who    may    be    made    parties. 

1540.  Id.;    as   to   persona   baying  If  ens. 

1541.  Provision  where  a  party  is  unknown. 

1542.  Complaint   to   state    Interests   of   parties. 

1543.  Title    of    parties    may    be    tried. 

1544.  Issues  of  fact,   triable  by  Jury. 

1545.  When  title  to  be  ascertained  by  the  ooort. 

1546.  Interlocutory  judgment. 

1547.  i'artlai    paitiuun;     wnen    made. 

1548.  Shares  may  be  set  off  in  common. 

1549.  Appointment  of  commissioners. 
1650.  Commissioners    to    be    sworn,    etc. 
1551.  Id.;  when  to  make  partition. 
1652.  Partition;   how  made. 

1558.  Provision    where    there    is    a    partlcolar    eatatOb 

1654.  Report    of    commlsloners. 

1655.  Fees   and   expenses. 

1556.  Confirming  or  setting  aside  report. 

1657.  Final  judgment  on  report.     Effect  thereof. 

1558.  Judgment  must  direct   dellTtfry  of  poseessloD. 

1559.  Costs;    how  awarded.    Id.;   against  unknown  paztlM. 

1560.  Sale  of  property;   when  direct  d. 

1561.  Reference   to   inquire   as  to  creditors. 

1562.  Duty   of  referee. 

1568.  Money   to   be   paid    Into  court. 
"564.  Application  for  money. 

1566.  Payment   of    incumbrances. 

1566.  Other  parties   not  to  be  delayed. 

1667.  Sale  of  dower  interest. 

1668.  Purchaser  to  hold  the  property  free  therefrom. 

1569.  Gross  sum  to  be  paid  to  or  Invested  for  tenant  In  d«w<r,  tlii 

1670.  Interests  of  owners  of  future  estates  to  be  protected. 

1671.  Married   woman  may  release  her  Interest. 

1672.  Unknown    owners. 

1578.  lair;  terms  of  credit  thereupon. 
1574.  Credit;    how    secured. 

151^.  Separate  securities. 

aS76.  Report    of   sale. 

1577.  Final  judgment;    effect    thereof. 

1678.  M.;  effect  thereof  upon  incumbrancers. 

1579.  Costs  and  expenses;   how  paid. 

1680.  Distribution    of    proceeds. 

1681.  Shares    of    infants. 

1582.  Id.;   of  unknown  and   absent  owners. 

1583.  Id.;  of  tenants  of  particular  estates. 

1584.  Court  may  require  security  to  refund. 

1685.  Security  to  be  taken  in  name  of  county  treasorsr. 

1686.  Action   thereupon.  ^ 

1687.  Compensation    to    equalize    partition. 

1688.  Proceedings  on  death  of  parties. 
1589.  Rents,   etc.,   may   be  adjusted. 

1690.  Partition   by  guardian  of  infant,   committee  of  Innatlc,  sK. 

1691.  Contents    of    petition. 

1692.  Court   may   authorise  partition. 

1693.  Effect  of  releases. 

1694.  When  the  State  is  interested. 

1696.  RxempUfled   copy  of  judgment  may  be  recorded. 

i  1682.  'When,  aotlon  for  partition  max  l»e  broavki. 

Where  two  or  more  persons  hold  and  are  in  poBsession  of  tm 
proi^rt7y  as  joint  tenants  or  as  tenants  in  common.  In  vhk^ 
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either  of  them  has  an  estate  of  inheritance,  or  for  life,  or  for 
years,  any  one  or  more  of  them  may  maintain  an  action  for  the 
partition  of  the  property,  according  to  the  respective  rights  of  the 
persons  interested  therein;  and  for  a  sale  thereof,  If  it  appears 
that  a  partition  thereof  cannot  he  made,  without  great  prejudice 
to  the  owners.  , 
2  B.  S.  317.  S  1  (2  Edm.  320).  «m*d.    Am  RnlM  OS,  66. 

I  1538.  [Am'dy  1887.]    I<i.|  by  rematBdeniiatt. 

Where  two  or  more  persons  hold  as  joint  tenants,  or  as  tenants 
in  common,  a  vested  remainder  or  reversion,  any  one  or  more  of 
them  may  maintain  an  action  for  the  partition  of  the  real  prop- 
ertj  to  which  it  attaches,  according  to  their'  respective  shares 
therein,  subject  to  the  interest  of  the  person  holding  the  particular 
estate  therein,  but  no  sale  of  the  premises  in  such  an  action  shall 
be  made  except  by  and  with  the  consent  in  writing,  to  be 
acknowledged  or  proved  and  certified  in  like  manner  as  a  deed,  to 
be  recorded  by  the  person  or  persons  owning  and  holding  such 
particular  estate  or  estates;  and  if  in  such  an  action  it  shall 
appear  in  any  stage  thereof  that  partition  or  sale  cannot  be  made 
without  great  prejudice  to  the  owners,  the  complaint  must  be 
dismissed.  The  dismissal  of  the  complaint,  as  herein  provided, 
shall  not  affect  the  right  of  any  party  to  bring  a  new  action,  after 
the  determination  of  such  particular  estate. 

L.  1887,  ch.  683. 

i  1SS4.  Id.  I  by  «n  tmtmnt. 

An  action  for  the  partition  of  real  property  shall  not  be  brought 
by  an  infant,  except  by  the  written  authority  of  the  surrogate  of 
the  county  in  which  the  property,  or  a  part  thereof,  is  situated. 
The  authority  shall  not  be  given,  unless  the  surrogate  is  satisfied, 
by  affidavit  or  other  competent  evidence,  that  the  interests  of  the 
infant  will  be  promoted  oy  bringing  the  action.  A  judgment  for 
a  partition  or  sale  shall  not  be  rendered  in  such  an  action,  unless 
the  court  is  satisfied  that  the  interests  of  the  infant  will  be 
promoted  thereby,  and  that  fact  is  expressly  recited  in  the  judg- 
ment. 

L.  1852.  eh.  Sn,  i|  1  and  2.  am'd. 


i  1S8S.  Gomrdiam  «d  litem  i  bovr  appMated. 

A   guardian   ad   litem   for   an    infant   party,   in  an  action  for 
partition,  can  be  appointed  only  by  the  court. 
Id.,  aod  2  B.  B.  817,  I  2  (2  Bdm.  826).    See.  alK»,  |  472,  ante. 

f  1530.  [Am*d,  1884^]    Se^nrlty. 

The  security  to  be  given  by  the  guardian  ad  litem  for  an  infant 
party,  in  an  action  for  partition,  must  be  a  bond  to  the  people  of 
this  State,  executed  by  him  and  one  or  more  sureties,  as  the 
court  directs.  In  a  sum  fixed  by  the  court,  conditioned  for  the 
faithful  discharge  of  the  trust  committed  to  him  as  guardian,  and 
(i.>  i-ender  a  just  and  true  account  of  his  guardianship,  in  any  court 
or  place,  when  thereunto  required.  The  bond  must  be  filed  with 
the  cleri,  before  the  guardian  enters  upon  the  execution  of  his 
dutiea;  and  it  cantiot  be  diaoensed  with,  although  he  is  the  general 
guardian   of  the  infant. 

2  B.  8.  817,  If  3  ftlkd  4  (8  VAta.  820),  am'd;  L.  1884,  «b.  404.     Bee  Bute  4. 


§§  1637-^8  FOR  PARTITION.  c  14,  t-  1,  a-  2 

8  1537.  "Wlieii  heir  may  maintain  action  for  partitlom  of 
devised  property. 

A  person  claiming  to  be  entitled,  as  a  joint  tenant  or  a  tenant 
in  common,  by  reason  of  his  being  an  heir  of  a  person  who  died, 
holding  and  in  possession  of  real  property,  may  maintain  an  ac- 
tion for  the  partition  thereof,  whether  he  is  in  or  out  of  posses- 
sion, notwithstanding  an  apparent  devise  thereof  to  anotlier  by 
the  decedent,  and  possession  under  such  a  devise.  But  in  such 
an  action,  the  plaintiff  must  allege  and  establish  that  the  ap- 
parent devise  is  void. 

U   IttS.  eta.   2».  §  2  (4  Edm.   604). 

I  1588.  [Am*d,  1896,  1807,  1808,  1005,  lOOO.]  ^Who  wmmmt 
be  parties. 

Every  person  having  an  undivided  share,  in  possession  or  othez^ 
wise,  in  the  property,  as  tenant  in  fee,  for  Hie,  by  the  courtesy, 
or  for  years;  every  jwrson  entitled  to  the  reversion,  remainder 
or  inheritance  of   an   undivided   share,   after  the  determination 
of  a  particular  estate  therein;  every  person  who,  by   any  con- 
tingency contained  in  a  devise  or  grant,  or  otherwise,  is  or  may 
become   entitled   to  a  beneficial  interest  in  an  undivided    iihare 
thereof,    provided    that    where    a    future    estate    or   Interest    is 
limited  in  any  contingency  to  the  persons  who  shall  compose  s 
certain  class  upon  the  happening  of  a  future  event,  it  shall  be 
sufficient  to  make  parties  to  the  action  the  persons  who  ipvonld 
have  been  entitled  to  such  estate  or  interest  if  such  event  had 
happened  immediately  before  the  commencement  of  the  action; 
every  person  having  an  inchoate  right  of  dower  in  an  andiTided 
share  in  the  property;  and  every  person  having  a  right  of  dower 
in  the  property,   or  any  part  thereof,   which  has  not  been   ad- 
measured, must  be  made  a  party  to  an  action  for  a  partition. 
But  no  person,  other  than  a  joint  tenant,  or  a  tenant  in   com- 
mon of  the  property,  shall  be- a  plaintiff  in  the  action.    Whenever 
an   action   for   the  partition   of  real   property  shall  be   brongfat 
before  the  expiration  of  three  years  from  the  time  when  letters 
of  administration  or  letters  testamentary,  as  the  case  may   be, 
shall   have  been   issued   upon   the  estate  of  the  decedent   from 
whom  the  plaintiff^s  title  is  derived,  the  ex'H'ntors  or  administra- 
tors, as  the  case  may  be,  if  any,  of  the  estate  of  said  decedent, 
.shall  be  made  parties  defendant.    In  case  no  executor  or  adminis- 
trator of  such  decedent  shall  have  been  appointed  at  the  time 
said  action  is  begun,  that  fact  shall  be  alleged  in  the  complaint. 
The  executors  or  administrators,  if  any,  as  the  case  may  be,  of 
a  deceased  person,  who,  if  living,  should  be  a  party  to  soch  action, 
shall  be  made  parties  defendant  therein,  and  in  case  no  executor 
or  administrator  of  snch   deceased  person   shall  have  been   ap- 
pointed, that  fact  shall  be  alleged  in  the  complaint.     Where  the 
interlocutory  judgment  directs  a  pale  of  the  premises  sought  to 
be  partitioned,  or  of  some  part  thereof,  the  judgment  may,  in 
the  discretion  of  the  court,  direct  that  the  preaiises  so  sold  pur> 
suant  to  such  interlocutory  judgment  shall  be  free  from  the  lien 
of  every  debt  of  such  decedent  or  decedents,  except  debts  which 
were  a  lien  upon  the  premises  before  the  death  of  snch  decedent 
or  decedents.     When  the  action  is  brought  before  three  yean 
have  elapsed  from  the  granting  of  such  letters  of  administration 
or  letters  testamentary,  as  the  case  may  be,  upon  the  estate  of 
the  decedent  from  whom  the  plaintiff  derived  nis  title,  and  tlM 
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interlocntory  jndginent  directs,  as  above  provided,  that  tlie  prem- 
ises shall  be  sold,  free  from  the  lien  of  debts,  the  final  judgment 
shall  direct  that  the  proceeds  of  the  sale  remaining  after  the 
payment  of  the  costs,  referee's  fees,  expenses  of  sale,  taxes,  as- 
sessments, water  rates,  and  liens  established  before  the  death  of 
the  decedent,  inclndlng  any  snm  allowed  to  a  widow  in  satisfac- 
tion of  her  right  of  dower,  therein  directed  to  be  paid,  be  forth- 
with paid  into  conrt  by  the  referee  making  such  sale  by  deposit- 
ing the  same,  with  the  county  treasurer  of  the  county,  in  which 
the  trial  of  the  action  is  placed,  to  the  credit  of  the  parties  en- 
titled thereto,  to  await  the  further  order  in  the  premises.  Where 
the  action  is  brought  before  three  years  have  elapsed  from  the 
granting  of  letters  of  administration  or  letters  testamentary,  as 
the  ea!<e  may  be,  upon  the  estate  of  a  deceased  person,  who,  if 
living,  should  be  a  party  to  the  action,  and  the  interlocutory 
jadgment  directs,  as  above  provided,  that  the  premises  shall  be 
sold,  free  from  the  lien  of  debts,  the  final  judgment  shall  direct 
that  the  share  of  the  proceeds  of  such  sale,  which  would  have 
b«»en  his,  if  living,  be  paid  into  court  by  such  referee,  by  deposit- 
ing the  same  with  such  county  treasurer,  to  await  the  further 
order  in  the  premises.  Upon  the  certificate  of  the  surrogate 
of  the  county  of  which  the  decedent  was,  at  the  time  of  his  death, 
a  resident,  showing  that  three  years  have  elapsed  since  the  issu- 
insr  of  letters  testamentary  or  letters  of  administration,  as  the 
cane  may  be,  upon  the  estate  of  said  decedent,  and  that  no  pro- 
ceedini^  for  the  mortgage,  lease  or  sale  of  the  real  property 
of  said  decedent  for  the  payment  of  his  debts  or  funeral  ex- 
penses, or  both,  is  pending,  and  upon  the  certificate  of  the  county 
clerk  of  the  county  where  the  real  property  sold  under  the  in- 
terlocutory judgment  is  located,  showing  that  no  notice  pro- 
vided for  in  section  twenty-seven  hundred  and  fifty-one  of  the 
<-ode  of  civil  procedure  has  been  filed  in  his  office,  the  court, 
wherein  final  judgment  was  made  shall,  upon  the  application  of 
any  party  to  said  action,  make  an  order  directing  the  county 
treasurer  to  pay  to  said  party  from  said  deposit,  the  amount 
to  which  he  is  entitled  under  the  said  final  judgineut,  with  the 
accumulation  thereon,  if  any,  less  the  fees  of  said  county  treas- 
urer. Any  party  to  such  action  may,  at  any  time  after  final 
judgment,  upon  notice  to  the  executors  or  administrators  of  the 
decedent  from  whom  the  party  applying  derived  his  share  or  in- 
terest, apply  to  the  court  in  which  said  action  is  p(>nding  for 
leave  to  withdraw  the  deposit  or  the  share  of  the  deposit,  ad- 
judged in  the  final  judgment  to  belong  to  him;  uud,  upon  said 
application,  the  court  may,  in  its  descretiou,  make  au  order 
directing  the  county  treasurer  to  pay  over  to  said  party  the 
deposit,  or  the  share  of  the  deposit,  adjudged  in  the  final 
judarment  to  belong  to  him,  but  said  order  shall  not  be 
made  until  said  party  so  applying  shall  have  furnished  a  bond 
to  the  people  of  the  state  of  New  York  in  the  penalty  of 
twice  the  amount  of  the  deposit  sought  to  be  withdrawn,  with 
two  or  more  good  and  sufficient  sureties,  ap'proved  by  the 
judge  or  justice  of  the  court  making  such  order,  and  filed 
with  such  approval,  in  the  office  of  the  clerk  of  the  county 
in  which  such  action  is  pending,  to  the  effect  that  the  said 
party  so  withdrawing  said  deposit  will  pay  any  and  aM 
claims,  not  exceeding  the  amount  of  said  deposit,  when  there- 
unto required  by  order  of  the  court  or  by  order  of  the  surro- 
gate or  of  the  surrogate's  court  in  a  proceeding  to  mortgage. 
lease  or  sell  the  real  property  of  such  decedent.    Where  a  final 

8T1 


M  1539-40  i^^'k  T>AlltTtT6)T.  c.  14,  t.  1,  a.  fi 

accounting;  has  been  had  in  the  estate  of  Raid  decedent  in  a  «ur- 
rofcate's  court,  and  certified  copies  of  the  account  and  decree  ol 
final  settlement,  showing  that  nil  of  the  debts  of  the  decedent 
have  been  paid  in  full,  is  filed  with  the  court  having  jurisdiction 
of  the  fund,  the  court  may  dispense  with  the  giving  of  a  bond 
and  direct  the  immediate  payment  of  the  fund  to  the  parties 
entitled  thereto,  subject  to  the  provisions  of  article  second,  title 
three,  chapter  fifteen  of  the  code  of  civil  procedure.  But  where 
final  judgment  shall  be  rendered  in  any  action  for  partition  after 
three  years  have  elapsed  from  the  granting  of  letters  of  ad- 
ministration or  letters  testamentary,  as  the  case  may  be,  upon 
the  estate  of  the  decedent  from  whom  the  plaintiff  derived  title. 
ai}d  the  premises  shall  have  been  sold,  free  from  the  lien  of 
debts,  as  above  provided,  then,  upon  producing  to  the  court  the 
certificate  of  the  surrogate  of  the  county  of  which  the  decedent 
was  at  the  time  of  his  death  a  resident,  showing  that  three 
years  have  elapsed  since  the  issuing  of  lettera  of  administration 
or  letters  testamentary,  as  the  case  may  be,  upon  the  estate 
of  said  decedent  and  that  no  proceeding  for  the  mortgage,  lease 
or  sale  of  the  real  property  of  the  decedent  for  the  payment  of 
his  debts  or  funeral  expenses,  or  both,  is  pending,  and  npon  the 
certificate  of  the  clerk  of  the.  county  where  the  real  property 
sold  under  the  interlocutory  judgment  is  located  showing  that  no 
notice  provided  for  in  section  twenty-seven  hundred  and  fifty -one 
of  the  code  of  civil  procedure  has  been-  filed  in  his  office,  the 
court  rendering  the  final  judgment  shall  direct  the  payment  of 
the  different  shares  to  the  several  parties  entitled  thereto;  exceftt 
that  the  share  of  a  deceased  person,  who,  if  living,  Rhonld  be 
a  party  to  the  action  shall  be  paid  into  court  as  alK>ve  pro- 
vided, unless  three  years  have  also  elapsed  since  the  granting  of 
letters  of  administration  or  letters  testamentary,  as  the  case  may 
be,  ui)on  the  estate  of  said  last  mentioned  deceased  person,  and 
like  certificates  of  the  surrogate  and  county  clerk  are  produced 
to  the  court, 

AmM  by  L.  1896.  ch.  277;  L.  1897,  cli.  720:  T^  1S98,  ch.  78;  U  l^ftS. 
ch.   6G2;   L.   1909,   ch.   428.      In  effect  Sept.   1,   1900. 

S  IRaO.      [Ain'd,  1892.]     'Who  mar  be  made  parties. 

The  plaintiff  may,  at  his  election,  make  a  tenant,  by  the  cur- 
tesy, for  life,  or  for  years,  of  the  entire  property,  or  whoever 
may  be  entitled  to  a  contingent  or  vested  remainder  or  reversion 
in  the  entire  property,  or  a  creditor,  or  other  person,  having  a 
lien  or  interest,  which  attaches  to  the  entire  property,  a  defend- 
ant in  the  action.  In  that  case,  the  final  judgment  may  eithei 
award  lO  such  a  party  his  or  her  entire  right  and  interest,  oi 
tho  prorceds  thereof,  or  where  the  right  or  interest  is  contingent 
direct  that  the  proceeds  or  share  thereof  be  substituted  for  the 
property  and  invested  for  whoever  may  eventually  be  entitleij 
thereto,  or  maj'  reserve  and  leave  unaffected  his  or  her  right  anu 
interest,  or  any  portion  thereof.  A  person  specified  in  this  sec- 
tion, who  is  not  made  a  party,  is  not  affected  by  the  judgment 
in  the  action. 

2  R.  S.     S  3U.  ain'd;  U   1892.  cb.  581. 

§   in40.   Id.;    as    to    persons    havlnflr   liens. 

The  plaintiff  may,  at  his  election,  make  a  creditor,  having  f 
lieu  on  an  undivided  share  or  interest  in  the  property,  a  defend- 
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ant  in  the  action.  In  that  case,  he  must  set  forth  the  nature  of 
the  lien,  and  specify  the  share  or  interest  to  which  it  attaches. 
If  partition  of  the  property  is  made,  the  lien»  whether  the  cred- 
itor is  or  is  not  made  a  party,  shall  thereafter  attach  only  to  the 
fihare  or  interest  assigned  to  the  party  upon  whose  share  or  in- 
terest the  lien  attached;  which  must  be  first  charged  with  its 
just  proportion  of  the  cottfl  and  -expenses  of  the  action,  in  prefer- 
ence to  the  lien. 

Id.,    if  8  and  9.  and  L.   1830.  cb.  820,   |  41   {2  fidn.  8S7),  aa'd. 

S  1541.   [AMk*df   1914.]      ProTtalon   where   m  9n*tT   U   m*» 


Where  a  defendant  having  a  share  or  interest  In  the  property 
is  unknown,  or  where  his  name  or  part  of  his  name  is  unknown, 
and  the  summons  is  served  upon  him  by  publication,  pursuant  to 
an  order  for  that  purpose,  as  prescribed  in  article  second  of  title 
first  of  chapter  fifth  of  this  act,  the  notice  subjoined  to  the  copy 
of  the  summons  as  published  must,  in  addition  to  the  matters 
required  in  that  article,  state  briefly  the  object  of  the  action,  and 
contain  a  brief  description  of  the  property. 

Id.,  i  12,  in  tnbfitance;  annulling  the  law  as  settled  In  66  N.  Y.  359. 
An'd  by  L.  1914,  ch.  846,  In   effect  Sept.  1,  1914. 

§  1S42.  Complaint  to  atate  InteireatM   of  partlea. 

The  complaint  must  describe  the  property  with  common  c*r- 
tainty,  and  must  specify  the  rights,  shares,  and  interests  therein 
of  all  the  parties,  as  far  as  the  same  are  known  to  the  plalatHf. 
If  a  party,  or  the  share,  right,  or  interest  of  a  party,  is  unknown 
to  the  plaintiff;  or  if  a  share,  right,  or  interest  is  uncertain  or 
contingent;  or  if  the  ownership  of  the  inheritance  depends  upon 
an  executory  devise;  or  if  a  remainder  is  a  contingent  remainder. 
»o  that  the  party  cannot  be  iMimed;  that  fact  must  also  be  statea 
111  the  complaint. 

Id.,  i  5.  suUL  1  and  2,  and  I  7,  coaioUdated. 

§   1543.  Title   of   partle*   mar   be    tried. 

The  title  or  interest  of  the  plaintiff  in  the  property,  as  stated 
in  the  complaint,  may  be  cootroYerted  by  the  answer.  The  title 
or  interest  of  any  defendant  in  the  property,  as  stated  in  the 
eumplaint,  may  also  be  controrerted  by  his  answer,  or  the  answer 
of  any  other  defendant;  and  the  title  or  interest  of  any  defend- 
ant* aa  stated  in  his  answer,  may  be  controverted  by  the  answer 
of  any  other  defendant.  A  defendant,  thus  controverting  the 
title  or  interest  of  a  co-defendant,  must  comply  with  section  521 
of  this  act.  The  issues,  joined  as  prescribed  in  this  section, 
must  be  tried  and  determined  in  the  action. 

2   R.   8.  320,  if  18  and  19   (2  Bdm.   329),  am'd.    See  ||  521  and  1204, 

§   lCPi4.  lasnea   of  fact   triable  by  Jury. 

An  issue  of  fact  joined  in  the  action  is  triable  by  a  jury. 
Unless  the  court  directs  the  issues  to  be  stated,  ua  prescribed  in 
section    970   of   this   act,    the    issues    may    be    tried    upon    the 
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1  164S.  'WheA  title  to  be  aaeertalned  by  the  eovrt. 

Where  a  defendant  has  made  default  in  appearing  or  pleadini; 
mr  where  a  party  is  an  infant,  the  court  must  ascertain  the  ri^hta; 
■hares,  and  interests  of  the  several  parties  in  the  property,  by 
ft  reference  or  otherwise,  before  interlocutory  judgment  is  rai- 
dered  in  the  action. 

2  A.  8.  820,  i  22  and  part  of  |  28.  am*d.    8m  Roto  ••. 

I  164tt.  laterlooatory  JvdirBient. 

The  mterlocutory  Judgment  must  declare  what  is  the  *  right, 
share,  or  interest  of  each  party  in  the  property,  as  far  as  the 
same  has  been  ascertained,  and  must  determine  the  rights  of  the 
parties  therein.  Where  it  is  found,  by  the  verdict,  report,  or  de- 
cision, or  where  it  appears  to  the  court,  upon  an  application  for 
Judgment  in  favor  of  the  plaintiff,  that  the  property,  or  any  part 
thereof,  is  so  circumstanced  that  a  partition  thereof  cannot  be 
made  without  great  prejudice  to  the  owners,  the  interlocntory 
judgment,  except  as  otherwise  expressly  prescribed  in  this  ar- 
ticle, must  direct  that  the  property,  or  the  part  thereof  whldi  is 
so  circumstanced,  be  sold  at  public  auction.  Otherwise,  an  in- 
terlocutoty  Judgment  in  favor  of  the  plaintiff,  must  direct  that 
partition  be  made  between  the  parties,  according  to  their  r^ 
■pective  rights^  shares,  and  interests. 

8e*  id.,  8{  28,  24  and  81. 


I  1647.  Partial  partition  i  whea  made. 

Where  the  right,  share,  and  Interest  of  a  party  has  been  

certained  and  determined,  and  the  rjgnts,  shares,  or  Interests  of 
the  other  parties,  as  between  themselves,  remain  unascertained 
or  undetermined,  an  interlocutory  judgment  for  a  partition,  en- 
tered as  prescribed  in  the  last  section,  must  direct  a  partition,  as 
between  the  party  whose  share  has  been  so  determined  and  the 
other  parties  to  the  action.  Where  the  rights,  shares,  and  in- 
terests of  two  or  more  parties  have  been  thus  ascertained  and 
deter^  lined,  the  interlocutory  judgment  may  also  direct  the  par- 
tition among  them  of  a  part  of  the  property,  proportionate  to 
their  f^^gregate  shares.  In  either  case,  the  court  may,  from  time 
to  time,  as  the  other  rights,  shares,  and  interests  are  ascertained 
and  determined,  render  an  interlocutory  judgment,  directing  the 
partition,  in  like  manner,  of  the  remainder  of  the  property. 
Where  an  interlocutory  judgment  is  rendered,  in  a  case  specified 
in  this  section,  the  court  may  direct  the  action  to  be  aerered,  and 
final  judgment  to  be  rendered,  with  respect  to  the  Dortion  of  the 
property  set  apart  to  the  parties,  whose  rights,  shares,  and  Inter- 
ests are  determined,  leaving  the  action  to  proceed  as  against  the 
other  parties,  with  respect  to  the  remainder  of  the  property;  and 
if  ne^*essary,  the  court  may  direct  that  one  of  those  parties  be 
substituted  as  plaintiff. 

li.  1847.  cb.  480,   H  1.  2  (4  Bdm.  618). 

f  1648.  Shares  may  he  set  off  in  eommom. 

Wher?  two  or  more  parties,  to  an  action  for  partition,  make  It 
appear  tr»  the  court,  that  they  desire  to  enjoy  their  shares  Is 
common  mih  each  other,  the  Interlocutory  judgment  may.  In  the 
discretii  a  of  the  court,  direct  partition  to  be  so  made,  as  to  sK 
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off  to  them  their  shares  of  the  real  property  partitioned,  without 
partition  as  between  themselyest  to  be  held  by  them  in  common. 

L.   1947,  cb.  480,  |  4. 

I  1S48.  Appolmtment  of  commissioners. 

Where  the  interlocutory  judgment,  in  an  action  for  partition, 
directs  a  partition,  it  must  designate  three  reputable  and  disin- 
terested freeholders  as  commissioners,  to  make  the  partition  so 
directed. 

3  B.  8.  821.  S  25  (2  Edm.  831). 

9  1650.  Commissioners  to  bo  si^rom^  ete. 

Bach  of  the  commissioners  must,  before  entering  upon  the  exe- 
cntion  of  his  duties,  subscribe  and  take  an  oath  before  an  officer 
epecrified  in  section  842  of  this  act,  to  the  effect  that  he  will 
faithfully,  honestly  and  impartially  discharge  the  trust  reposed  in 
him.  Each  commissioner's  oath  must  be  filed  with  the  clerk, 
before  he  enters  upon  the  execution  of  his  duties.  The  court 
may,  at  any  time,  remove  either  of  the  commissioners.  Tf  either 
of  them  dies,  resigns,  neglects  oi  refuses  to  serve,  or  is  removed, 
the  court  may,  from  time  to  time,  by  order,  appoint  another  per* 
•on  in  his  place. 

Id.,  H  20,  27.    Bee  |  1008,  poet. 


I  1S81«  Icl.j  vrkon  to  nuUco  partition. 

The  commissioners  must  forthwith  proceed  to  make  partition, 
as  directed  %j  the  interlocutory  judgment,  unless  it  appears  to 
tiiem,  or  a  majority  of  them,  that  partition  thereof,  or  of  a  par- 
ticular lotj  tract,  or  other  portion  thereof,  cannot  be  made,  without 
great  prejudice  to  the  owners;  in  which  case,  they  must  make  a 
written  report  of  that  fact  to  the  court. 
Id.,  I  2& 

f  ISSa.  Pnrtitioni  how  mnde. 

In  making  the  partition,  the  commissioners  must  divide  the 
property  into  distinct  parcels,  and  allot  the  several  parcels  thereot 
to  the  respective  parties,  quality  and  quantity  being  relatively 
considered,  according  to  the  respective  rights  and  interests  of  the 
parties,  as  fixed  by  the  interlocutory  judgment.  They  must  design 
nate  the  several  parcels  by  posts,  stones,  or  other  permanent 
monuments.  They  may  employ  a  surveyor,  with  the  necessary 
assistants,  to  aid  them  in  so  doing. 

Id.,  I  28.  , 

I  1S53.  Provision  -where  there  is  n  partionlnr  estate. 

Where  a  party  has  a  right  of  dower  in  the  property,  or  a 
part  thereof,  which  has  not  been  admeasured,  or  has  an  estate 
by  the  curtesy,  for  life  or  for  years,  in  an  undivided  share  of  the 
property,  the  commissioners  may  allot  to  that  party  his  or  her 
share  of  the  property,  without  reference  to  the  duration  of  the 
estate.  And  they  may  make  pnrtition  of  the  share  bo  allotted  to, 
that  party,  among  the  partiefs,  who  nrc  entitled  to  the  remaindec 
or  reversion  thereof,  to  be  enjoyed  by  them  upon  the  determina- 
tion of  the  particular  estate,  irbpre,  in  the  opinion  of  the  con*' 
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miMioners,  sach  a  partition  oan  ba  mada  witkanl  piajodioe  to 

the  rights  of  the  iwrtiei. 

L.    1847.    ch.   430,    I  6   (4   Edm.   614),   am'd. 

S  1564.  Report  of  oommivaioners. . 

All  the  commiasioners  must  meet  together  in  the  performance 
of  any  of  their  duties;  but  the  acts  of  a  majority  so  met  are 
valid.  They,  or  a  majority  of  them,  must  make  a  full  report  of 
their  proceedings,  under  their  hands,  specifying  therein  the  man- 
ner in  which  they  hove  dischnrged  their  trust,  describing  the  prop- 
erty divided,  and  the  share  or  interest  in  a  share,  allotted  to 
each  party,  witi*  the  quantity,  courses,  and  distances,  or  other 
partlculnr  description  of  each  share,  and  a  description  of  the 
posts,  stones,  or  other  monuments;  and  specifying  the  items 
of  their  charges.  Their  report  must  be  acknowledged  or  proTed* 
and  certified,  in  like  manner  as  a  deed  to  be  recorded,  and  meat 
be  filed  in  the  office  of  the  clerk. 

2   n.   S.   822,   19  30,  81.   83   (2  Edm.   831). 

i  1S5<K«  Fees  anl  expenses. 

The  fees  and  expenses  of  the  commissioners,  induding  the  ex- 
pense of  a  survey,  when  it  is  made,  must  be  taxed  under  the  direc- 
tion of  the  court;  and  the  amount  thereof  must  be  paid  by  th^ 
plaintiC,  and  allowed  as  part  of  his  costs. 

Id.,  S  82;  Smltb  t.  Broaditreet.  6  Cow.  213. 

(  1556.  Conflrminv  or  sottlnv  astflo  ropovf. 

The  court  must  confirm  or  set  aside  the  report,  and  mmy,  if 
necessary,  appoint  new  commissioners,  who  must  proceed  as 
directed  in  this  article. 

Id.,  I  84.  am'd. 

I  1SS7.  Final  Jndgrnient  on  roporti  olfoot  thereof. 

Upon  the  confirmation,  by  the  court,  of  the  report  of  the  com- 
missioners making  partition,  final  judgment,  that  the  partition  be 
firm  and  effectual  forever,  must  be  rendered,  which  is  biadiag 
and  conclusive  iipon  the  following  persons: 

1.  The  Plaintiff;  each  defendant  upon  whom  the  summons  >nraa 
served,  either  i)ersonally,  or  without  the  State,  or  by  publication, 
pursuant  to  an  order  obtained  for  that  purpose,  as  prescribed  In 
chapter  fifth  of  this  act;  and  the  legal  representatives  of  each 
par^,  specified  in  this  subdivision.  So  much  of  section  445  of  this 
act,  as  requires  the  court  to  allow  a  defendant  to  defend  an  ac- 
tion, after  final  Judgment,  does  not  apply  to  an  action  for  par- 
tition. 

2.  Each  person  claiming  from,  through,  or  under  such  a  party, 
by  title  accruing  after  the  filing  of  the  judgment-roll,  or  after 
the  filing,  in  the  proper  county  clerk's  office,  of  a  notice  of  tke 
pendency  of  the  action,  as  prescribed  in  article  ninth  of  tlua  title. 

3.  Each  person,  not  in  being  when  the  interlocutory  jodgnsest 
is  rendered,  who,  by  the  happening  of  any  contingency,  becomes 
afterwards  entitled  to  a  beneficial  interest  attaching  to,  or  ao 
estate  or  interest  in,  a  portion  of  the  property,  the  person  first 

.entitled  to  which,  or  other  vlrtunl  representative  whereof,  wiaa  a 
party  specified  in  the  first  subdivision  of  this  section. 

But  this  section  does  not  apply  to  a  psrtv.  whose  ^btand 
interest  are  expressly  reserved  and  left  unaffected,  as  preacrftcd 
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in  section  1539  of  this  act,  or  to  a  person  claiming  from,  throoffh, 
or  under  such  a  party.  , 

2  B.  S.  822,  i  85.  am'd.     8m  f  4M,  «nt«,  jmd  §  135.  Co.  Proc. 

S  1S68.  JvdflrnieMt  vtiiat  direct  delivery  of  poasessioa. 

The  final  judgment  mast  also  direct  that  each  of  the  parties, 
who  is  entitled  to  possession  of  a  distinct  parcel  allotted  to  him, 
be  let  into  the  possession  thereof,  either  immediately,  or  after  the 
determination  of  the  particular  estate,  as  the  case  requires. 

S«e  f  1076,  post. 

I  15S0.  Costa;  boiT  Airarded.  Id.f  air»inst  unkno-vrn 
partfea. 

The  final  judgment  for  the  partition  of  the  property,  must  also 
award,  that  each  defendant  pay  to  the  plaintiff  Ids  proportion  of 
the  plaintififs  costs,  including  the  extra  allowance.  The  sum  to 
be  paid  by  each  jiubt  be  fixed  by  the  court,  according  to  the  re- 
spectir?  rights  of  the  parties,  and  specified  in  the  judgment.  If  a 
defendant  is  unknown,  his  proportion  of  the  costs  must  be  fixed 
and  apeciued  in  like  manner.  An  execution  against  an  unknown 
defendant  may  be  issued  to  collect  the  costs  awarded  against  him, 
as  if  he  was  named  in  the  judgment;  and  'lis  right,  share,  or 
interest  in  the  property  may  be  sold  by  virtue  thereof,  as  if  he 
was  named  in  the  execution. 
2  R.  S.,  I  72,  am'd. 

I  1S4IO.  Sale  of  property;  -vrlien  directed. 

If  the  commissioners,  or  a  majority  of  them,  report  that  the 
property,  or  a  particular  lot,  tract,  or  other  portion  thereof,  Is  so 
circumstanced,  that  a  partition  thereof  cannot  be  made,  without 
great  prejudice  to  the  owners  thereof,  the  court.  If  it  is  satisfied 
that  the  report  is  just  and  correct,  may  thereupon,  except  as  other- 
wise expressly  prescribed  in  this  article,  modify  the  interlocutory 
judgment,  or  render  a  supplemental  interlocutory  judgment,  re- 
citing the  facts,  and  directing  that  the  property,  or  the  distinct 
parcel  thereof  so  circumstanced,  be  sold  by  a  referee,  designated 
in  the  judgment,  or  by  the  sheriff. 

Id..  If  87  and  81.    8«e  Rules  71  and  72. 

I  ISOl.  Reference  to  Inanlre  aa  to  credltora. 

Before  an  interlocutory  judgment  for  the  sale  of  real  property 
la  rendered,  in  an  action  .for  partition,  the  court  musC  either 
with  or  without  application  by  a  party,  direct  a  reference,  to 
ascertain  whether  there  is  any  creditor,  not  a  party,  who  has  a 
lien  on  the  undivided  share  or  interest  of  any  party.  But  the 
court  may  direct  or  dispense  with  such  a  reference,  in  its  dis- 
cretion, where  a  party  produces  a  search,  certified  by  the  clerk,  or 
by  the  clerk  and  register,  as  the  case  requires,  of  the  county 
where  the  property  is  situated:  and  it  appears  therefrom,  and  by 
the  aflldaTits,  if  any,  produced  therewith,  that  there  is  no  such 
outstanding  lien. 

Id..  I  42,  aa  am'd,  L.  1830,  cb.  320.  {  42. 

I  uses.  [Am'd,  1887.]    Dntjr  of  referee. 

Where  a  reference  is  directed,  as  prescribed  in  the  last  seetion, 
the  referee  must  cause  a  notice  to  be  published,  once  in  each 
week  for  six  successive  weeks,  in  such  newspaper  published  in 
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the  county  wherein  the  place  of  trial  is  designated,  as  shall  be 
designated  by  the  c  .'Urt  directing  said  reference,  and  also  in  a 
newspaper  published  in  each  county  wherein  the  property  is 
situated,  requiring  each  person,  not  a  party  to  the  action,  who, 
at  the  date  of  the  order,  had  a  lien  upon  any  undiTided  share  or 
interest  in  the  property,  to  Appear  before  the  referee,  at  a  Bi»ed* 
fied  place,  and  on  or  before  a  specified  day,  to  prove  his  lien,  and 
the  true  amount  due  or  to  become  due  to  him  oy  reason  thereof. 
The  referee  must  report  to  the  court,  with  all  conTenlent  speed, 
the  name  of  each  creditor,  whose  lien  is  satisfactorily  proved  be- 
fore him,  the  nature  and  extent  of  the  lien,  the  date  thereof,  and 
the  amount  doe  or  to  become  due  thereupon. 

2  R.  S.,  I  43;  L.  1887.  ch.  686.     See  |  1678. 

I  1B68.  Money  to  be  paid  Into  conrt* 

If  it  appears  by  the  pleadings,  or  by  the  evidence  in  the  action, 
or  by  the  report,  that  there  was,  at  the  date  of  the  order,  any 
existing  lien  upon  the  share  or  interest  of  a  party  in  the  property, 
the  interlocutory  judgment,  directing  the  sale,  must  also  direct 
the  officer  making  it  to  pay  into  court  the  portion  of  the  money. 
arising  from  the  sale  of  the  share  or  interest  of  that  party,  aftet- 
deducting  the  portion  of  the  costs  and  expenses  for  which  it  is 
liable.  . 

Id.,   8   44. 

(   1504.  Application  for  money. 

Where  money  is  paid  Into  court,  in  a  case  specified  in  the  last 
section,  the  party  may  apply  to  the  court  for  an  order  directing 
that  the  money,  or  such  part  thereof  as  he  claims,  be  paid  to 
him.  Upon  such  an  application,  he  must  produce  the  following 
papers: 

1.  An  affidavit,  made  by  himself,  or,  if  a  sufficient  excuse  is 
shown,  by  his  agent  or  attorney,  stating  the  true  amount  actually 
due  on  each  incumbrance,  and  the  name  and  residence  of  the 
owner  of  the  incumbrance,  as  far  as  they  are  known,  or  can  l>e 
ascertained  with  due  diligence. 

2.  An  affidavit,  sho\i'ing  service  of  a  notice  of  the  application 
upon  each  owner  of  an  incumbrance.  Service  of  the  notice, 
within  the  State,  must  be  personal,  or  by  leaving  it  at  the  own- 
er's residence,  with  some  person  of  suitable  age  and  discretion,  at 
least  fourteen  days  previous  to  the  application.  Service,  wit  boat 
the  State,  if  personal,  must  be  made  at  least  twenty  days  pre- 
vlons  to  the  npplication.  If  the  owner  of  the  incumbrance  resides 
without  the  State,  and  the  place  of  his  abode  cannot  be  ascer- 
tained, with  reasonable  diligence,  notice  may  be  served  upon  hin 
by  publishing  it  In  the  newspaper  printed  at  Albany,  in  whic4i 
legal  notices  are  required  to  be  published,  once  In  each  weelc  for 
the  four  weeks  immediately  preceding  the  application. 

Upon  the  application,  the  court  must  make  such  an  order  as 
justice  requires. 
Id.,  (I  45  and  46.    See.  also.  ||  823  and  1015.  ante. 

(  1S65.  Payment  of  incumbrances. 

When  the  whole  amount  of  the  unsatisfied  liens  upon  an  undi- 
vided share,  which  were  eTiffting  at  the  date  of  the  order  of  ref- 
erence, has  been  ascertained,  the  court  must  order  the  portion  of 
the  money  so  paid  into  court,  on  account  of  that  ehare,  to  be  dir 
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tribuleU  among  the  creditoni  having  the  liens,  'according  to  the 
priority  of  each  of  them,  AVhere  the  incumbrancer  is  not  a  party 
to  the  action,  the  clerk  or  other  ofllcer,  by  whom  a  lien  is  paid 
off,  mnst  procure  satisfaction  thereof  to  be  acknowledged  or 
proved,  ns  required  by  law,  and  must  cause  the  incumbrance  to 
be  duly  satisfied  or  cancelled  of  record.  The  expense  of  so  doing 
mast  be  paid  out  of  the  portidn  of  the  money  in  court,  belonging 
to  the  party,  by  whom  the  incumbrance  was  payable. 

2  B.  S..  H  47  and  48.    See  |  1578.  poit. 

S  150O.  Other  parties  not  to  be  delAyed. 

The  proceedings  to  ascertain  and  settle  the  liens  upon  an  nndi- 
vided  share,  as  prescribed  in  the  last  three  sections,  shall  not 
affect  any  other  party  to  the  action,  or  delay  the  paying  over  or 
investing  of  money,  to  or  for  the  benefit  of  any  other  party,  upon 
whose  share  or  interest  in  the  property  there  does  not  appear  to 
be  any  existing  lien. 

Id.,  I  49. 

I  1S6T.  Sale  of  do-vrer  Interests 

Where  a  party  has  an  existing  right  of  dower  In  the  entire 
property  directed  to  be  sold,  nt  the  time  when  an  interlocutory 
judgment  for  a  sale  is  rendered  in  an  action  for  partition,  the 
court  mnst  consider  and  determine  whether  the  interests  of  all 
the  parties  require,  that  the  right  of  dower  should  be  excepted 
from  the  sale,  or  that  it  should  be  sold. 
Id.,  i  60,  am'd.    See  |  1633,  ante. 

I  ISaS.  Purclaaaer  to  bold  tbe  property  free  therefrom. 

If  a  sale  of  the  property,  including  the  right  of  dower,  is 
directed,  the  interest  of  the  party  entitled  to  the  right  of  dower 
shall  pass  thereby;  and  the  purchaser,  his  heirs  and  assigns,  shall 
hold  the  property  free  and  discharged  from  any  claim,  by  virtu? 
of  that  right.  In  that  case,  the  dowress  is  entitled  to  receive, 
from  the  proceeds  of  the  sole  of  the  whole  property,  a  gross  sum, 
in  sal isf action  of  her  right  of  dower,  or  to  have  one-third  cf  thos? 
proceeds  paid  into  court,  for  the  purpose  of  being  invested  for  her 
benefit,  as  prescribed  In  the  next  section  with  respect  to  the 
dowress  of  an  undivided  share. 

Id..  I  61,  «m*d. 

I  1608.  rAm'd,  1913.1     Gross  •vm  to  be  paid  ta  or  Invested 
for  tenant  In  dowrer,  etc. 

A  party  to  an  action  for  partition,  who  has  a  right  of  dower,  or 
is  a  tenant  for  life  or  for  years,  in  or  of  an  undivided  share  of  the 
pmperty  sold,  is  entitled  to  receive,  from  the  proceeds  of  V(* 
sale,  a  gross  sum,  to  be  fixed  according  to  the  principles  of  Jaw 
applicable  to  annuities,  in  satisfaction  of  his  or  her  estate  or 
interest.  The  written  consent  of  the  party  to  receive  such  a 
gross  sum,  acknowledged  or  proved,  and  certified,  in  like  manner 
as  a  deed  to  be  recorded,  must  be  filed,  at  the  time  of,  or  before, 
the  filing  of  the  report  of  sale:  otherwise  the  court  must  direct 
that,  out  of  the  p'-oceeds  of  the  sale,  which  belong  to  the  un- 
divided shure  to  which  the  estate  or  interest  attaches,  one-third, 
in  case  of  a  dowress,  and  in  any  other  cose  arising  under  this 
se<rtioD,  the  entire  proceeds,  or  such  a  proportion  thereof  as  fairly 
i«present8  the  interest  of  the  holder  of  the  particular  estate,  be 
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paid  iuto  court,  for  the  purpose  of  being  invested  for  his  or  h(4 
benefit.  If  it  shall  appear  to  the  court  that  the  tenant  for  life 
or  for  years,  or  the  widow,  is  an  infant,  lunatic  or  othen^-ise 
incompetent,  and  that  a  general  guardian  or  committee  has  been 
duly  appointed,  upon  proof  that  It  will  be  for  the  best  interest 
and  advantage  of  the  estate  of  such  infant  or  lunatic  or  in- 
competent person,  the  court  may  authorize  and  direct  such 
guardian  or  committee,  in  the  name  of  such  infant,  lunatic  or 
incompetent  person,  having  such  estate  for  life,  or  years  or 
dower  right,  to  execute  an  instrument  under  seal,  acknowledged 
or  proved  and  certified  in  like  manner  as  a  deed  to  be  recorded, 
whereby  such  guardian  or  committee  shall  consent  to  accept  in 
lieu  of  such  estate  or  dower,  a  sum,  to  be  ascertained  bv  the 
(rourt  as  above  provided,  according  to  the  principles  applicable 
to  life  annuities;  and  upon  presentation  of  such  an  instrument 
to  the  court,  the  value  of  the  estate  for  life  or  for  year*  or  dower 
BO  ascertained  by  it  shall  be  paid  to  such  guardian  or  com- 
mittee. Such  instrument  shall  have  the  same  force  and  effect 
as  a  deed  or  instrument  executed  and  acknowledged  by  a  com- 
petent person  or  a  person  of  full  age. 

2  B.  S..  11  52,  53.  and  54.  am*d.  See  2  T.  ft  C.  483;  ako,  I  15T9,  port: 
am'd  by  L.   1913,  cb.   450.    In  eiTcct  Sopt.   1.   1013. 

I  1570.  [Am'd.  1892.]  Intereata  of  owners  off  ffature  estate* 
(o  be  protected. 

Where  it  appears,  that  a  party  to  the  action  has  an  inchoate 
right  of  dower,  or  any  other  future  right  or  estate,  vested  or 
contingent,  or  that  any  person  or  persons  not  in  being  who  may 
by  any  contingency  become  entitled  to  any  interest  or  estate,  in 
the  property  sold,  the  court  must  fix  the  proportional  value  of  the 
right  or  estate,  according  to  the  principles  of  law  applicable  to 
annuities  and  survivorships,  or  set  aside  so  much  of  tbe  proceeds 
of  sale  to  which  the  contingency  attaches,  and  must  direct  that 
proportion  of  the  proceeds  of  the  sale  to  be  invested,  secured  or 
paid  over,  in  such  a  manner  as  it  deems  calculated  to.proteot  the 
rights  and  interests  of  the  parties. 

L.  1840.  cb.  177.  I  1  (4  Edm.  511),  am*d;  L.  1802,  ch.  581. 

I  1571.  Married  Yvonftan  may  release  her  Interest* 

A  married  woman  may  release  to  her  husband  her  Inchoate 
right  of  dower,  in  the  property  directed  to  be  sold,  by  a  written 
instrument,  duly  acknowledged  by  htr  and  certified,  as  required 
by  law  with  respect  to  the  acknowledgment  or  a  conveyance  tc 
bar  her  dower;  which  must  be  filed  with  the  clerk."  There 
upon,  the  shnre  of  the  proceeds  of  the  sale,  arising  from  her 
contingent  interest,  must  be  paid  to  her  husband. 

Id.,  i  2. 

1  1672.  ITnknovrn  o^vners. 

If  a  person,  entitled  to  an  estate  or  interest  In  the  ^ropert/ 
sold,  is  made  a  party  as  an  unknown  defendant,  the  conrt  mnn 

Erovido  for  the  protection  of  his  rights,  as  far  as  may  be,  as  it 
Q  was  known  and  had  appeared. 

2  B.  8.  326,  I  55  (2  Edm.  336).    Spp.  also.  ||  1541  and  1557,  rabd.  1.  asta. 
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I  1578*  Sale  I  teriua  or  credit  tlierciipoM* 

The  court  must,  in  the  interlocntory  judgment  for  a  sale,  direct 
the  terms  of  credit  which  may  be  allowed  for  any  portion  of  the 
purchase-money,  of  which  it  thinks  proper  to  direct  the  invest- 
ment«  and  for  any  portion  of  the  purchase-money,  which  is  re- 
quired to  be  inyested  for  the  benefit  of  a  person,  as  prescribed 
in  this  article.        ^ 

Id.,   I  88. 

S  1074.  Credit  I  hoipr  aeeured. 

The  portion  of  the  purchase-money,  for  which  credit  is  so  al- 
lowed, must  always  be  secured  at  interest,  by  a  mortf^age  upon 
the  property  sold,  with  a  bond  of  the  purchaser;  and  by  such 
additional  security,  if  any,  as  the  court  prescribes. 

Id.,  I  39. 


I  1576.  Separate  seearities. 

The  officer  making  the  sale  may  take  separate  mortgages  and 
other  securities  in  the  name  of  the  county  treasurer  of  the  county 
in  which  the  property  is  situated,  for  such  convenient  portions 
of  the  pnrchase-money,  as  are  directed  by  the  court  to  be  in- 
vested; and  in  the  name  of.  the  owner,  for  the  share  of  any 
known  owner  of  full  age,  who  desires  to  have  it  invested. 

1  R.  S.  326,  I  40,  ftm'd.     See  |  745.  ante. 

g  1578.  Report  of  sale. 

Immediately  after  completing  the  sale,  the  officer  making  it 
mnst  file  with  the  clerk  his  report  thereof  under  oath,  containing 
a  description  of  each  parcel  sold,  thi>>  name  of  the  purchaser 
thereof,  and  the  price  at  which  it  was  sold. 

Id.,  I  w. 

I  1677.  Final  Jadsmenti  elCeet  thereof. 

If  the  sale  is  confirmed  by  the  court,  a  final  judgment  must  be 
entered,  confirming  it  accordingly;  directing  the  officer  making 
it  to  execute  the  proper  conveyances,  and  take  the  proper  securi- 
ties pursuant  to  the  sale;  and  also  directing  concerning  the  ap- 
plication of  the  proceeds  of  the  sale.  Such  a  final  judgment  is 
binding  and  conclusive  upon  the  same  persons,  upon  whom  a 
final  judgment  lor  partition  is  made  binding  and  oonclnsive  by 
section  1557  of  this  act;  and  it  effectually  bars  each  of  those  per- 
sons, who  is  not  a  pnrcliaser  at  the  sale,  from  all  right,  title  and 
interest  in  the  property  sold. 

Id.,  If  60,  ei«  and  61b,  sm'd.    See  |  1S57,  sate. 

I  1678.  [Aja'd»  1888.1  Id.}  elleet  thereof  vpoa  inenm* 
braaeers. 


Such  a  final  Judgment  is  also  a  bar  against  each  person,  not  a 
party,  who  has,  at  the  time  when  it  is  rendered,  a  general  lien 
by  judgment  or  decree  on  the  undivided  share  or  interest  of  a 
party,  if  notice  was  given  to  appear  before  the  referee,  and  make 
proof  of  Ileus,  as  prescribed  in  section  1562  of  this  act,  and  also 
against  each  person  made  a  party,  who  then  has  a  specific  lien 
on  any  such  undivided  share  or  interest;  but  a  person  having 
any  such  specific  lien  appearing  of  record  at  the  time  of  the  ^ 
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ing  of  the  notice  of  the  pendency  of  the  action,  who  is  not  made 
a  partj,  is  not  affected  by  such  judgment. 

Id.,  §  61b;  L.  1830,  ch.  820.  |  45.     See  fl  1S61  and  1S62,  ante. 

I  1S70.  Coatn  and  expenseni  hoir  paid. 

Where  final  judgment,  confirming  a  sale,  is  rendered,  the  costs 
of  each  party  to  the  action,  and  the  expenses  of  the  sale.  Includ- 
ing the  officer's  fees,  must  be  deducted  from  the  proceeds  of  the 
saM,  and  each  party's  costs  must  be  paid  to  his  attorney.  Bat 
the  court  may,  in  its  discretion,  direct  that  the  costs  and  expenses 
any  trial,  reference,  or  other  proceeding  in  the  action,  be  paid 
out  of  the  share  of  any  party  in  the  proceeds,  or  may  render 
judgment  against  any  party  therefor.  Where  a  proportion  of  the 
proceeds  is  to  be  paid  to,  or  invested  for  the  benefit  of  any  per- 
son, as  prescribed  in  any  provision  of  this  article,  the  amount 
thereof  must  be  determined  by  the  residue  of  the  entire  pro- 
ceeds, remaining  after  deducting  the  costs  and  expenses  charge- 
able against  them. 

Id.,  if  63  and  72,  am'd. 

I  IBSO.  tAm*d,  1906.]  Distribution  of  proeeedai  Antics  of 
officer  malclnar  sale. 

The  proceeds  of  a  sale,  after  deducting  therefrom  the  costs 
and  expenses  chargeable  against  them,  must  be  immediately 
awarded  to  the  parties  whose  rights  and  interests  have  been 
sold,  in  proportion  thereto.  The  sum  chargeable  upon  any  ahare 
to  satisfy  a  lien  thereon,  must  be  paid  to  the  creditor,  or  re- 
tained, subject  to  the  order  of  the  court;  and  the  remainder, 
except  as  otherwise  prescribed  in  this  article,  must  be  paid  b/ 
the  officer  making  the  sale,  to  the  party  owning  the  share,  or  hi 
legal  representatives  or  into  court  for  his  use.  Within  sixty 
days  after  the  entry  of  final  judgment,  unless  such  time  be  ex- 
tended by  an  order  of  the  court  entered  in  the  office  of  the  clerk 
within  said  sixty  days,  the  officer  making  the  sale  must  file  with 
the  clerk  his  report  under  oath  of  the  disposition  of  the  pro- 
ceeds of  the  sale,  accompanied  by  the  voncners  of  the  persoai 
to  whom   payments  were  ordered  to  the   made. 

6  B.  8.  826,  I  63.     Am*d,  L.  1908.  cb.  294.     In  effect  Sept.  1,  l»Oa. 


I  1S81.  [Am'd,  1899,  1887.]     Shares  of  infants. 

Where  a  party  entitled  to  receive  a  portion  of  the  proceeds  b 
an  infant,  the  court  may  direct  it  to  be  invested  in  permanent 
securities  in  the  name  and  for  the  benefit  of  the  infant,  or  it  may 
direct  it  to  be  paid  over  to  the  general  guardian  of  the  said  la< 
fant  when  the  guardian  shall  have  executed  to  such  infant  a 
bond  with  two  sureties  which  shall  be  approved  by  the  court; 
or,  If  any  of  the  moneys  arising  firom  the  proceeds  of  such  sale 
shall  have  been  paid  to  the  county  treasurer,  and  on  doe  proof 
that  such  money  has  remained  uninvested  in  permanent  secnrities 
for  the  space  of  three  months,  may  direct  the  same  to  be  paid 
to  the  general  guardian  of  such  infant  upon  his  giving  an  under- 
taking in  an  amount  and  with  securities  satisfactory  to  thf 
court  for  the  faithful  execution  of  his  trust.  In  the  case  of  ai 
infant  residing  without  the  state,  and  having  in  the  state  or 
country  where  he  or  she  resides  a  general  guardian  or  persoi 
duly  appointed  under  the  laws  of  such  state  or  country,  to  the 
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control  and  entitled^  by  the  laws  of  such  state  or  conntnr,  to  th« 
cQStody  of  the  money  of  such  infant,  the  court,  upon  satisfactory 
proof  of  such  facts  and  of  the  sufficiency  of  the  bond  or  security 
giyen  by  such  general  guardian  or  person  in  such  state  or 
country  by  the  certificate  of  a  judge  of  a  court  of  record  of  such 
state  or  eountiy,  or  otherwise,  may  direct  that  the  portion  of 
such  infant  arising  npon  such  sale  shall  be  paid  oyer  to  such 
general  guardian  or  person. 

U  1892,  eb.  658;  L.  1887,  ch.  602.     In  «ffeet  Sept.  1,  1897. 

S     1S82.    [Aaa'd,    1808.]       Id.f    of    vakmown    aad    abmeAt 


^ 


Where  a  person  has  been  made  a  defendant  as  an  unknown 
person,  or  where  the  name  of  a  defendant  is  unknown,  or  where 
the   summons  has  been  served   upon   a   defendant  without  the 
state,  or  by  publication^  and  he  has  not  appeared  in  the  action, 
the  court  must  direct  his  portion  to  be  invested  in  permanent  se- 
curities, at  interest,  for  his  benefit,  until  claimed  by  hink-  or- his 
legal  representatives,   but  after  the  lapse  of  twenty-five  years 
from  the  time  of  the  payment  into  court,  or  to  the  treasurer  of 
any  county,  of  any  portion  of  the  proceeds  of  the  sale  of  real 
property,  for  unknown  heira*  heretofore  or  hereafter  to  be  made 
in  any  action  of .  partition,  without  any  claim  therefor  having 
been  made  by  any  person  entitled  thereto,  and  upon  there  being 
made  and  presented  to  the  court,  at  a  special  term  thereof,  proof, 
by  petition  or  otherwise,  showing  to  the  satisfaction  of  the  court 
that  due  inquiry  for  such  unknown  heirs,  or  their  representatives, 
has  been  made  and  that  they  cannot  be  found,  and  that  no  claim 
has  been  made  for  such  portion  of  said  proceeds  by  any  person 
entitled   thereto,  proceedings  shall  thereupon  be  taken  in  said 
conrt,  and  an  investigation  had  therein  as  to  the  heirship,  death 
or  whereabouts  of  such  unknown  heirs  or  their  representatives, 
and  an  to  the  known  heirs  of  the  ancestor  of  such  unknown  heirs, 
the  next  of  kin,  representatives  and  distributees  of  such  known 
heirs,   and  as  to  all  persons  interested   in  such  proceeds^  and 
their  respective  interests  therein,  and  the  said  court  shall,   by 
an  order  made  in  the  action,  direct  that  a  notice  entitled  in  the 
actioB  and  signed  by  the  petitioner,  or  his  attorney,  and  directed 
to  such  unknown  heirs  or  their  representatives,  and  to  known 
heirs,  their  next  of  kin,  representatives  or  distributees,  and  all 
persons  interested  in  such  proceeds,  be  served  upon  them  by  the 
pabllcation  thereof,  the  same  to  be  published  once  in  each  week 
tor  six  successive  weeks  in  a  newspaper  published  in  the  county 
wliere  the  action  was  brought,  and  in  snch  other  newspapers  as 
the  court  may  direct,  ordering  and  requiring  such  unknown  heirs, 
or  their  representatives,  and  all  known  heirs,  their  next  of  kin, 
or  representatives,  and  all  persons  interested  in  snch  proceeds, 
and  each  of  them  to  be  and  appear  in  said  court  at  a  special 
term  thereof,  at  a  time  and  place  to  be  specified  in  said  order 
and   notice,  and  at  least  six  weeks  from  the  date  of  the  first 
pabllcation  of  snch  notice,  to  then  and  there  establish  their  heir- 
ship  and  identity,  kinship  and  interest,  and  submit  any  proof, 
as    to   such    unknown   heirs,   or  their   representatives,   and   the 
known  heirs,  their  next  of  kin,  representatives  or  distributees, 
and   all  persons  interested  and  their  interest  in  such  proceeds, 
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they  may  desire,  and  that  in  case  of  their  default  in  so  dahii& 
that  the  said  proceeds  will  be  distributed  and  paid  orer  to  the 
known  heirs  of  the  ancestor  from  whom  such  unknown  h^n 
derived  title  thereto,  and  to  ^  their  heirs,  next  of  kin,  representa- 
tives, distributees  and  assigns,  and  that  they  and  each  of  them 
shall  thereafter  be  forever  barred  of  and  from  all  and  every 
cause  .or  causes  of  action  for  such  proceeds,  or  on  account 
thereof,  or  growing  out  of  the  distribution  thereof,  and  of  and 
from  all  right,  title,  claim  and  interest  in  and  to  such  proceeds, 
and  shall  be  deemed  to  have  surrendered  all  right,  claim  and 
interest  in  and  to  such  process.  The  order  must  contain  a 
direction  that  a  copy  of  the  notice  must  be  served  on  each  of 
the  persons  named  in  the  order,  if  within  the  state,  in  the  m^- 
uer  prescribed  for  the*  service  of  a  summons  on  a  defendant  io 
an  action  in  the  supreme  court,  at  least  twenty  days  before  the 
time  specified  in  the  notice.  The  publication  of  such  notice*  as 
required  by  said  order,  is  hereby  made  and  shall  be  deemed  and 
taken  f on  all  purposes  to  be  due  and  complete  service  upon  each 
and  every  of  such  unknown*  heirs  or  their  representatives,  and 
the  known  heirs,  their  next  of  kin,  and  representatives,  •  and  aD 
persons  interested  in  sUch  proceeds,  of  due  notice  of  the  pro- 
ceedings to  distribute  and  pay  out  such  proceeds,  and  shall  be 
conclusive  upon  each  and  all  of  them.  Proof  of  such  personal 
service  may  be  made  by  the  affidavit  of  the  person  making  the 
same,  and  proof  of  the  publication  of  such  notice  may  be  made 
by  affidavit  of  the  publisher  of  such  papeir.or  papers.  At  the 
time  and  place  speciiied  in  the  said  order  and  nonce,  such  un- 
known heirs  or  their  representatives,  and  all  known  heirs,  thek 
next  of  kin,  representatives  or  distributees,  devisees,  and  aJi 
persons  interested  in  such  proceeds,  shall  appear  in  court,  in 
I^rsou  or  by  attorney,  and  make  proof  establishing  their  heir^ 
ship  and  identity,  kinship  and  interest  in  such  proceeds,  ani 
upon  proof  being  made  to  the  satisfaction  of  the  court  of  the 
heirship  .and  identity  of  the  unknown  heirs,  the  proceeding  for 
distribution  shall  be  dismissed.  And  if  such  unknown  heirs  or 
their  representatives,  do  not  so  appear  in  court  at  the  time  and 
place  specified  in  such  notice  and  order,  to  establish  their  heir- 
ship and  identity,  kinship  or  interest,  they  and  each  oC  thcsn, 
and  every  person  claiming  under  or  through  theoK  shall  there- 
after be  forevsr  barred  of  and  from  all  and  every  cause  or 
causes  of  actio^u  for  such  proceeds,  or  on  acoouat  theroof,  or 
Rowing  out  ot  the .  distribution  of  such  ptticeeds,  and  ol  and 
from  all  right,  title,  claim  and  interest  in  and  to  such  proeeedi, 
and  shall  be  deemed  to  have  surrendered  all  right*  claim  and  i^ 
terest  in  and  to  such  proceeds.  And  upon  proofs  beios  madt 
o|  such  publication,  and  showing  to  the  satisfaction  of  the  oosit 
that  such  unknown  heirs  or  their  representatives  can  not  be 
found,  or  are  dead,  the  said  court  shall  have  power  to  decree 
ac<}ordingly,  and  to  decree  that  the  share  or  interest  of  such  ss- 
kuowii  heirs  in  such  real  properly  was  vested,  at  the  tiioe  sC 
such  sale,  in  the  known  heirs  of  the  ancestor,  from  whom  sia^ 
unknown  heirs  derived  title  thereto*,  and*  to  decree  that  the  9J^ 
daimed  portion  of  such  proceeds  was  vested  at  the  time  of  suck 
payment  in  such  known  heirs,  and  that  such  heirs,  their  h/ekt, 
usxt.  of  kitt,  representatives,  distributees,  deviaeoft  and 
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are  entitled  theieto;  and  the  said  coart  shall  make  an  order  in 
such  action,  directing  the  payment  to  them^  or  their  assigns,  of 
the  respective  shares  or  portions  of,  or  interest  in  such  proceeds 
to  iirhich  they  are  entitled;  and  which  order  shall  be  entered  in 
the  office  of  the  clerk  of  the  connty  where  the  original  action 
was  brought,  and  after  having  been  so  entered  for  three  months, 
shall  be  conclusive  evidence  of  the  regularity  of  the  proceedings 
upon  which  it  is  based,  and  of  all  the  facts  set  forth  therein; 
and,  opon  serving  upon  the  county  treasurer  a  certitied  copy  of 
such  order,  the  treasurer  shall  so  pay  over  and  distribute  such 
proceeds,  after  deducting  his  lawful  commissions,  and  shall  there- 
upon be  exempt  from  all  liability  on  accuuut  thereof;  and  if  any 
such  proceeds  shall  have  bt'en  paid  over  by  any  county  treasurer 
to  the  treasurer  of  the  state  of  New  York,  under  the  provisions 
of  section  seven  hundred  and  fifty-three  of  this  act,  due  notice 
of  said  applications  arid  proceedings  shnll  be  given  to  the  comp- 
trollet*  of  the  state  of  New  York,  and  the  said  proceeds  shall  be 
IMild  OQt  foy  the  treasurer  of  the  state  of  New  York,  as  pro- 
vided by  section  seven  hundred  and  fifty-one  and  seven  hundred 
and  fifty-three  of  this  act  and  Upon  such  payment  he  shall  there- 
ttpon  be  exempt  from  all  liability  on  account  thereof. 

L.    1883,   cli.  203. 

1  IMS.  M«|  *f  tUflliAti  of  pkl-lleiilMi*  estates. 

Where  a  portion  of  the  proceeds  representing  an  undivided 
share  or  Interest,  is  invested  for  the  benefit  of  a  tenant  for  life, 
or  for  years,  or  of  a  wWow,  us  prescribed  in  the  foregoing  pro- 
tisions  of  this  article,  the  court  must  cause  it  to  be  invested  in 
permanent  securities,  fit  interest,  and  the  interest  to  be  paid, 
from  time  to  time  as  it  accrues,  to  the  person  for  whose  benefit 
It  is  invested,  while  his  or  her  right  continues. 

2  S.  8.  326.  I  66.  am*^    See  t  1569.  ante. 

S  16S4.  Comri  may  re««ire  secvrlty  to  refund* 
The  court  may.  In  its  discretion,  require  any  person,  before  he 
receives  his  portion  of  the  proceeds  of  the  sale,  to  give  such 
security  as  it  directs,  to  the  people,  or  to  such  parties  or  other 
persons^  as  it  prescribes,  to  refund  the  same,  or  a  portion  thereof, 
with  interest,  if  it  thereafter  appears  that  he  was  not  entitled 
thereto. 

Id..  I  67,  sm'd. 

I  1S8B.  8ec«jftty  to  b«  taken  la  name  of  coaaty  treaaarer* 
A  teetitity  taken  under  any  proyision  of  this  article,  except 
•S  otherwise  specially  prescribed  therein,  must  be  taken  in  the 
lame  and  official  title  of  the  county  treasurer  of  the  county  in 
which  the  property  soM  Is  situated.  He,  and  his  successors  in 
>ffice,  must  hold  the  same  for  the  use  and  benefit  of  the  persons 
nterttatedi  subjeet  to  the  order  of  the  conrt 

la,.  f  68^  aa'd  hj  U  1348.  eh«  377.  |  1  (4  Bdm.  598).    See  |  746.  ante. 

I  IBIMI.  Aotioa  tkereapon. 

The  coart  may  In  its  discretion,  and  upon  such  terms  and  con- 
|ltlOD«  as  justice   Requites,   make   an   order,   allowing  a   perHon 
litereffted  in  a  security  specified  in  the  last  section,  to  maintain 
Ife  action  thereupon  in  the  name  of  the  county  treasurer. 
;S  B.  8.  S96,  |  71.  amM.    dee  i|  745-754,  ante. 
I  158T*  ConKpenaatlofi  to  eqaallxe  pairtltloa. 
u  Where  it  appears  that  partition  cannot  be  made  equal  between 
ne  parties  aceordii^  to  their  respective  rights,  without  pngudice 
p  Uk9  rights  or  interests  of  some  of  them^  the  final  judgment 
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may  award  compensation  to  be  made  by  one  party  to  another  for 
equality  of  partition.  But  compensation  cannot  be  so  awarded 
against  a  party  wlio  is  unknown,  or  wliose  name  is  unknown. 
Nor  can  it  be  awarded  against  an  infant,  anless  it  appears,  tint 
be  has  personal  property  sufficient  to  pay  it,  and  that  ha 
interests  will  be  promoted  thereby. 

1  1S88*  Proeeedinffs  on  death  of  parties. 

If,  upon  the  death  of  one  of  two  or  more  plaintiffs,  or  one  of 
two  or  more  defendants,  in  an  action  for  partition,  the  intemt 
of  the  decedent  in  the  property  passed  to  a  person,  not  a  purtTi 
to  the  action,  the  latter  may  be  made  defendant  by  the  order  itf  j 
the  court;  and  a  supplemental  summons  may  be  issued,  to  brinf 
him  in  accordingly. 

2  B.  8.  387,  II  6  and  7  (2  Bdm.  402.  403). 

i  1689.  Rents*  ete,,  may  be  adjusted* 

Nothing  contained  in  this  article  prevents  the  court  froB 
adjusting,  in  the  interlocutory  or  final  judgment,  or  oCherwiK 
as  the  case  reouires,  the  rights  of  one  or  more  of  tlie  parties,  ai 
against  any  other  party  or  parties,  by  reason  of  the  receipt,  Itf 
the  latter,  of  more  than  his  or  tneir  proper  proportion  of  tk 
rents  or  profits  of  a  share,  or  part  of  a  share. 

1  1590.    [Am'dy    189CL    1908.]      PartlUoa    Iby    nardiaa  «< 
infant,  eommlttee  of  innattc,  ete. 

Where  an  infant,  idiot,  lunatic,  or  habitual  drunkard,  hohki 
real  property,  in  joint  tenancy  or  in  common,  the  general  gaaid-j 
ian  of  the  infant,  or  the  committee  of  the  idiot,  lanatic,  9f\ 
habitual  drunkard,  may  apply  to  the  supreme  court  or  to  tkei 
county  court  of  the  county,  wherein  the  real  property  is  sitiiitfil 
for  authority  to  agree  to  a  partition  of  the  real  property.  WbtRj 
such  application  affects  the  interests  of  an  incompetent  persAi 
who  has  been  committed  to  a  state  institution,  and  is  an  inskittj 
thereof,  notice  of  such  application  must  be  given  to  the  mxpom- 
tendent,  acting  superintendent,  or  state  officer  having  spedil 
jurisdiction  over  the  institution  where  the  incompetent  pens 
is  confined. 

2  R.  8.  330,  881,  ||  86  and  89  (2  Bdm.  841);  U  1906,  <^  484.    Is  rfWt 

Sept  1.  1905. 

f  1S91.  Contents  of  petition. 

Such  an  application  must  be  by  a  petition,  which  mast  detail 
the  real  property  proposed  and  to  be  partitioned:  must  state  tbr 
rights  and  interests  of  the  several  owners  thereof;  most  spediy 
the  particular  partition  proposed  to  be  made;  and  must  be  vecifirf 
b^  affidavit.  The  court  may  order  notice  of  the  application  to  ke 
given  to  such  persons  as  it  thinks  proper. 

Id.,  I  87. 

f  1S92.  [Am'd,  1886.]    C^nrt  may  a«tltoriae  pftrtttiaa. 
If,  after  due  inquiry  into  the  merits  of  the  application,  bf^ 
reference   or   otherwise,    the   court   is   of   the   opinion    tliat  OJ 
interests   of   the   infant,   or   of   the   idiot,   lunatic,   or    haliitiH 
drunkard  will  be  promoted  by  the  partition,  it  may  make  an  oi ' 
authorizing  the  petitioner  to  agree  to  the  partition  proposed, 
in  the  name  of  the  infant,  or  of  the  idiot,  lunatic,  or  habi 
drunkard,  to  execute  releases  of  his  right  and  interest  b 
to  that  part  of  the  property  which  falls  to  the  shsres  of 
other  joint-tenants  or  tenants  in  common.    The  court  may,  in 
discretion,  for  the  furtherance  of  the  interests  of  said 
idiot,   lunatic,  or  habitual   drunkard,   direct   partition   to  be 
made  as  to  set  off  to  him  or  them  his  or  their  aliare  In 

886 
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with  SLUj  of  the  other  owners,  provided  the  consent  in  writing 
thereto  of  such  owners  shall  be  first  obtained. 

2  B.  S.  330.  831.  ||  87  and  90;  U  1886,  eh.  208. 

f  1693.  Bllect  of  releases. 

Releases  so  executed  haye  the  same  validity  and  effect,  as 
if  they  were  executed  by  the  person  in  whose  behalf  they  are 
executed,  and  as  if  the  infant  was  of  full  ace,  or  the  idiot, 
lunatic,  or  habitual  drunkard  was  of  sound  mind,  and  competent 
to  manage  his  affairs. 

Id.,  fl  88a  and  91,  am'd. 

f  16»4.  [Am'd,  1911,  1916.]    Wlien  the  state  Is  tatercsted. 

The  people  of  the  state  may  be  made  a  party  defendant  to 
an  action  for  the  partition  of  real  property,  in  the  same  manner 
as  a  private  person.  In  such  a  case  the  summons  must  be 
served  upon  the  attorney-general  who  must  appear  in  behalf  of 
the  people,  but  where  the  people  of  the  state  of  New  York  are 
made  a  party  defendant,  as  herein  provided,  the  complaint  shall 
set  forth,  in  addition  to  the  other  matters  required  to  be  set 
forth  by  the  code  of  civil  procedure  detailed  facts  showing  the 
nature  and  extent  of  the  interest  in  or  lien  on  the  said  real 
property  of  the  people  of  the  state  of  New  York  and  the  reason 
for  making  the  people  a  party.  Upon  failure  to  state  such  facts, 
the  complaint  shall  be  dismissed,  as  to  the  people  of  the  state 
of  New  York.  The  commissioners  of  the  land  office,  whenever 
they  deem  it  for  the  best  interests  of  the  state,  may  order  the 
treasurer  on  the  warrant  of  the  comptroller  to  pay  off  and  cancel 
sny  mortgage,  tax,  or  other  encumbrance,  or  any  amount  due 
thereon,  or  to  acquire  any  undivided  interest,  adverse  to  the 
state,  existing  on  any  lands  belonging  to  the  state,  or  in  which 
the  state  has  an  interest,  to  perfect  in  the  state  a  title  to  any 
such  lands  or  to  protect  the  state's  interest  therein,  and  the 
plaintiff  shall  not  be  entitled  to  costs  in  an  action  wherein  the 
people  of  the  state  are  made  a  party  defendant,  unless  the  com- 
missioners of  the  land  office,  after  a  full  presentation  of  the 
facts  to  them  shall  have  determined  before  the  action  of  parti- 
tion is  brought  against  the  state  that  the  interests  of  the  state 
did  not  warrant  their  making  an  order  for  the  payment  or 
cancellation  of  said  mortgage,  lien  or  encumbrance,  or  any 
amount  due  thereon,  or  for  the  acquisition  of  any  outstanding 
undivided  interest  adverse  to  the  state,  or  unless  the  commis- 
sioners of  the  land  office  shall  have  failed  to  make  such  deter- 
mination within  three  months  after  such  full  presentation  of 
facts  shall  have  been  made  to  them  by  a  verified  statement  in 
writing,  and  filed  with  the  secretary  of  said  commissioners  at 
his  office  in  the  city  of  Albany,  nor  unless  a  certified  copy  of  the 
commissioners'  report  of  partition,  and  of  the  referee's  or  sheriffs 
report  of  sale,  in  case  of  a  sale,  filed  in  the  action  shall  have 
first  been  duly  served  upon  the  attorney-general;  nor  in  any 
event  shall  an  additional  allowance  under  sections  thirty-two 
hundred  and  fifty-two  or  thirty-two  hundred  and  fifty-three  of 
this  act  be  made  to  the  plaintiff,  in  an  action  wherein  the  people 
of  the  state  of  New  York  are  made  a  party  defendant. 

Id.,    II    92,    93.   am'd.     Am'd  by   U    1911.   eh.   26;    L.   1916,  ch.  330,  in 
«lleet  Bept.  1,  1916. 

I  1595.  Bxenaplilled  c«py  of  Jadtfsseat  aaar  be  reeorded. 

An  exemplified  copy  of  the  judgment-roll,  or  of  the  final  judg- 
ment, in  an  action  fbr  partition,  may  be  recorded,  in  the  office 
for  recording  deeds,  in  each  county  in  which  any  real  property 
affected  thereby  is  situated. 
L.  1846,  ch.   182,   I  2  (4  Bdm.  488). 
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A&TICUBI  THIRIft. 

Action  for  dowtr* 

B»e.  1596.  Limitation  of  action  for  dower. 

IM^.  Asaluat   whom   hcHou    to  h«   brought. 

1686.  Who  may  be  joluea  :i8  dufeiiUnnts. 

lOdO.  Id.;  where  defendants  rlHiai   in  aeveraltj. 

1600.  Damages  may  be  reooveietl;  bow  estimiltML 

1601.  Id.;  In  action  against  nlicnee  ot  busbauU. 

1602.  Id.;   wbere  several   paiccU.   etc. 

1603.  Id.;   against    beirs,   etc..   ulU-ning  land. 

1604.  Action  baned  by  assign uieiu  of  dower. 
160d.  C/Onuslve  tecovery  iioi  lu  pix*judlee  In^nt. 

1606.  OomplaiDt. 

1607.  Interlocutory  Judgment    for  adroeasuremont. 

1608.  Oatb  uf  coiumiKSiomis.  etc.:  reuiuval;  lllllng  racaocy. 
1600.  Dower,  bow  iuluilni»tere<l. 

1610.  Report   therHi|Min. 

lOll.  Setting  aside  rfiairt. 

1612.  Fees  and  exijonses. 

1616.  Fitiul    Jiiilginenl. 

1614.  Plaintiff  may  rrrnver  sum  awarded;  coart  may  modify  , 

1616.  Junior   lnruiiil»niii<*eni;    not    affe«ted   by   admeararcmelit. 

1616.  Appeal  iHit  to  stiiy  exerutlon.  If  undertaklne  t«  glfeo. 

5617.  Plaintiff  may  cuiiKeiit  to  lecelve  a  gross  sua. 
618.  Defendant  may  c«>iiBeui  to  pay  it;  pi-oceedlngs  tberevpon 
619.  Interlocutory  judgment  for  sale. 

1620.  Id.:  directing  s  part  to  be  laid  oC. 

1621.  Liens  to  be  ascertained. 

1622.  Id.;  payment  of;  or  sale  subject  to. 
1628.  Report  of  sale. 
1624.  I^fnal  judgment  thereon. 
1626.  Certain  proTlslonfe  of  article  second  made  apptltabla. 


I  1586.  [Ain*d,  1888*]    LlmltatiQa  of  action  for  4o^r«v. 

An  action  for  dower  must  be  commenced  by  a  widow,  wltlili 
twenty  years  after  the  death  of  her  husband;  but  if  she  is,  at 
the  time  of  his  death,  either: 

1.  Within  the  age  of  twenty-one  years;  or 

2.  Insane;  or 

3.  Imprisoned  on  n  criminal  charge,  or  In  execution  upon  «o»* 
Tlction  of  a  criminal  offence,  for  a  term  less  than  fot  life; 

The  time  of  such  a  disability  is  not  a  part  of  the  time  nmtted 
by  this  section.  And  if  at  any  ,time,  before  such  claim  of  dow»f 
has  become  barred  by  the  above  lapse  of  twenty  years,  the  owner 
or  owners  of  the  lands  subject  to  such  dower,  being  in  possesritMi* 
shall  hare  recognized  such  claim  of  dower  by  any  statement 
contained  In  a  writing  under  seal,  subscribed  and  acknowrledpH 
in  the  manner  entitling  a  deed  of  real  estate  to  be  record«»d.  or 
if  by  any  judgment  or  decree  of  a  court  of  record  within  t**^ 
same  time  and  concerning  the  Innds  in  question,  wherein  jenfli 
owner  or  owners  were  pnrties,  such  right  of  dower  shall  hfltr 
been  distinctly  recognised  ns  n  subsisting  clnim  agninire  mH 
lands,  the  time  after  the  death  of  her  husband,  and  proTions 
to  such  acknowledgment  in  writwg  or  such  recognition  1^ 
judgment  or  decree,  is  not  a  part  of  the  time  limited  hx  thh 
section. 

1  R.  R.  742,  9  18  (1  Edm.  663). 

f  16&T.  Aarainut  ^vhom  action  to  be  bronirlit* 

Where  the  property,  in  which  dower  is  elafmed.  to  ft«t«illr 
occupied,  the  occnnant  thereof  must  i)e  msde  defendnnt  In  tk 
lection.    Where  it  is  not  so  occupied,  the  action  mtist  b^  ^roii|li 
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against  some  person  ^xerc'iaiag  acU  of  o\Ylier8bip  tbereiip^n,  or 
claimiDg  title  thereto,  or  an  interest  tbcrem,  at  the  time  of  the 
commencement  of  the  action. 

Seo  f  moz,  aate. 

I  1508.  (An'd,  1013.]     Wlio  m«T  be  Joined  «■  defeMdant*^ 

1.  In  either  of  the  cases  specified  in  the  last  section,  any 
other  person,  claiming  title  to,  or  the  right  to  the  possession  of, 
the  real  property  in  which  dower  is  claimed,  may  be  joined 
as  defendant  in  the  action. 

2.  The  people  of  the  state  of  New  York  may  be  made  a  party 
defendant  in  an  action  for  dower  where  the  people  of  the  state 
of  New  York  have  an  interest  in  or  a  lien  upon  the  lands 
affected  thereby,  in  the  same  manner  as  a  priyate  person,  in 
BQch  a  case  the  summons  must  be  served  upon  the  attorney- 
general,  who  must  appear  in  behalf  of  the  people.  But  where 
the  people  of  the  state  of  New  York  are  naade  a  party  defend- 
ant, as  herein  provided,  the  complaint  shall  set  forth,  in  addition 
to  the  other  matters  requicc^'te  be  set  forth  by  the  code  of 
civil  procedure,  detailed  facta  showing  the  particular  nature  of 
the  interest  in  or  the  lien  oo  the  said  real  property  of  the  people 
of  the  state  of  New  York  and  the  reason  for  making  the  people 
a  party  defendant.     Upon  failure  to  state  sucn  facts  the  com- 

Slaint  shall  be  disuuBsed  as  to  the  poopla  of  tue  state  of  New 
'ork. 
Set  11  452,  1503,  ante.    Aia'd  L.  lUZ,  ch.  778.  In  effect  8opt  1,  19U. 

f  1800.  Td.f  wliere  defendants^ claim  in  seV^evaltr* 

In  an  action  to  recover  dower  in  a  distinct  parcel  of  real 
property  of  which  the  plaint! fTs  nnsband  di(>d  seized,  or  in  all 
the  real  property  which  ae  aliened  bj*  one  conveyance,  all  the 
persons  in  possession  of,  or  claiming  title  to,  the  property,  or 
any  part  thereof,  may  be  made  defendants,  although  they 
possess  or  claim  title  to  dilfereut  portions  thereof  in  severalty. 

f  lOOO*  DnmafT^s  majr  be  reeoTejredi  ho^v  eMtlmated* 

W*liere  a  widow  recovers*  in  an  action  therefor,  dower  in 
property,  of  which  her  husband  died  seized,  she  may  also  recover, 
in  the  same  action,  damages  fur  withholuiug  her  dower,  to  the 
amount  of  one-third  of  the  annual  value  of  the  mesne  profits  of 
the  I^roperty,  with  fntt'rest;  to  bo  computed,  where  the  action  is 
kgaiost  the  heir,  from  her  husband  s  death,  or,  where  it  is 
afirainst  any  other  person,  from  the  time  when  she  demanded 
her  dower  of  the  defendant:  and  in  each  case,  to  the  time  of 
the  trial,  or  application  for  judgment,  as  the  case  may  be;  but 
not  exceeding  six  years  in  the  whole.  The  damages  shall  not 
include  any  thing  for  the  use  of  permanent  improvements,  made 
after  the  death  of  the  husband. 

1  R.  a  74t.  ff  10,  20  and  *2X  (1  Edm.  604). 

I  1601.  Id.|  in  action  ayatnat  alienee  of  hnsband. 

Where  a  widow  recovers  dower,  in  a  case  not  specified  in  the 
la&t  pectiou,  she  may  also  recover,  iu  the  same  action,  damages 
for  withholding  her  dower,  to  be  computed  from  the  commeuQe- 
loeat  of  the  action;  but  they  shall  not  include  any  thing  for  the 
oae  of  permanent  improvements,  made  >}incc  the  property  was 
aliened  by  her  husband.  In  all  other  respects,  the  same  must 
bo  compatfd  as  presoribed  in  the  last  section, 
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I  1602.  Id.  I  'wltere  seTeral  parcels,  ete. 

The  last  two  sections  do  not  aathorize  the  recovery,  against  a 
defendant  who  is  joined  with  others,  of  damages  for  witbholdinc 
dower,  in  any  portion  of  the  property  not  occupied  or  ciaimed 
by  him. 

See  SI  1598  and  1599»  ante. 

f  1603*  Id.  I  aflralniit  lieirs,  ete.«  allcnlas  Uind. 

Where  a  widow  recovers  dower  in  real  property  aliened  by 
the  heir  of  her  husband,  she  may  recover,  in  a  separate  action 
against  him,  her  damages  for  withholding  her  dower,  from  the 
time  of  the  death  of  her  husband  to  the  time  of  the  alienatHm, 
not  exceeding  six  years  in  the  whole.  The  sum  recovered  from 
him  must  be  deducted  from  the  sum,  which  she  would  otherwise 
be  entitled  to  recover  from  the  grantee;  and  any  sum  recovered 
as  damages  from  the  grantee,  must  be  deducted  from  the  sum, 
which  she  would  otherwise  be  entitled  to  recover  from  the  heir. 

1  B.  S.  743,  f  22  (1  Bdm.  694). 

f  1004«  Action  barred  br  aaaiaraiaent  of  dower. 

The  acceptance,  by  a  widow,  of  an  assignment  of  dower,  in 
satisfaction  of  her  claim  upon  the  property  in  question,  bars  an 
action  for  dower,  add  may  be  pleaded  by  any.  defendant. 

Id.,  i  23. 

f  1606.  ColIvalTe  recovery  not  to  pvejndlee  tnflkint. 

Where  a  widow,  not  having  a  right  to  dower,  recovers  dower 
against  an  infant,  by  the  default  or  collusion  of  his  guardian, 
the  infant  shall  not  be  prejudiced  thereby;  bat  when  he  comes 
of  full  age,  he  may  bring  an  action  of  ejectment  against  tlie 
widow,  to  recover  the  property  so  wrongfully  awarded  for  dower, 
with  damages  from  the  time  when  she  entered  into  possessioa, 
although  that  is  more  than  six  years  before  the  conunencemeBt 
of  the  action. 

Id.,  i  24,  am'd. 

f  1006.  Complaint. 

The  complaint,  in  an  action  for  dower,  mast  describe  the 
property,  as  prescribed  in  section  1511  of  this  act;  and  most  set 
forth  the  name  of  the  plaintiff's  husband. 

2  a.  S.  304,  I  10  (2  Edm.  313),  am'd.     See  |  1499.  ante. 

i  1007.  Interlocutory  Jndffment  for  admeaaarensemt. 

If  the  defendant  makes  default  in  appearing  or  pleading;  or 
if  the  right  of  the  plaintiff  to  dower  is  not  disputed  by  tbe 
answer;  or  if  it  appears,  by  the  verdict,  report,  or  decision  upon 
a  trial,  that  the  plaintiff  is  entitled  to  dower  in  the  real  property 
described  in  the  complaint,  an  interlocutory  judgment  most  be 
rendered;  which,  except  as  otherwise  prescribed  in  this  mrtid^ 
must  direct  that  the  plaintiff's  dower  in  the  property,  parties- 
larly  describing  it,  be  admeasured  by  a  referee,  designated  is 
the  judgment,  or  by  three  reputable  and  disinterested  freeholden, 
designated  therein,  as  commissioners  for  that  purpose. 

Based  on  2  R.  S.  311.  |  55;  id.  449  (2  Bdm.  320.  611). 

I  1608.  Oath  of  commissioners,  ete«|  reissoTali  •»«»§ 
vacancy. 

Each  of  the  commissioners,  or  the  referee,  as  the  case  reqoirei, 
must,  before  entering  upon  the  execution  of  his  dntieSu  sabacribe 
and  take  an  oath,  before  an  officer  specified  in  section  842  of  tlrii 
act,  to  the  effect,  that  he  will  faithfully,  honestly  and  tmpartisttr 
discharge  the  trust  reposed  in  him.  The  oath  must  be  filed  win 
the  olerk,  before  a  commissioner  or  a  referee  enters  opoo  tbe 
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execatioD  of  his  .duties.  The  court  may,  at  any  time,  remoTe 
the  referee,  or  either  of  the  commiBsioners.  If  either  of  them 
OAes,  resits,  or  neglects  or  refuses  to  serve,  or  is  removed,  the 
court  may,  from  time  to  time,  appoint  anot^her  person  in  bis 
place. 

2  R.  8.  489.  II  11  and  12  (2  Bdm.  912),  am'd.     See  |  1650,  «ate. 

1  1609.  Donvert  lio^v  adneAavred. 

The  referee  or  the  commissioners  most  execute  their  duties  in 
the   following  manner: 

1.  They  must,  if  it  is  practicable,  and,  in  their  opinion,  for 
the  best  interests  of  all  the  parties  concerned,  admeasure  and 
lay  off,  as  speedily  as  |x>ssible,  as  the  dower  of  the  plaintiff,  a 
distinct  parcel,  constituting  the  one-third  part  of  the  real  prop- 
erty of  which  dower  is  to  be  admeasured,  designating  the  part 
BO  laid  off  by  posts,  stones,  or  other  permanent  monuments. 

2.  In  making  the  admeasurement,  they  must  take  into  con- 
sideration any  permanent  improvements,  made  upon  the  real 
property,  after  the  death  of  the  plaintiff's  husband,  or  after  the 
alienation  thereof  by  him;  and,  if  practicable,  those  improvements 
must  be  awsrded  within  the  part  not  laid  off  to  the  plaintiff;  or, 
if  it  is  not  practicable  so  to  award  them,  a  deduction  must  be 
made  from  the  part  laid  off  to  the  plaintiff,  proportionate  to  the 
benefit  which  she  will  derive  from  so  much  of  those  improve- 
ments, as  is  included  in  the  part  laid  off  to  her. 

3.  If  it  is  not  practicable,  or  if,  in  the  opinion  of  the  referee 
or  <x>mmisstoners,  it  is  not  for  the  best  interests  of  all  the  parties 
concrerned,  to  admeasure  and  lay  off  to  the  plaintiff  a  distinct 
parcel  of  the  property,  as  prescribed  in  the  foregoing  subdivisions 
of  this  section,  they  must  report  that  fact  to  the  court. 

4.  They  may  employ  a  surveyor,  with  the  necessary  assistants, 
to  aid  in  the  admeasurement. 

2  &.  8.  4S»,  I  18.  as  am'd  b)r  U  ISSO.  ch.  433,  |  1. 

I  IGIO.  Report  thereapon. 

Ail  the  commissioners  must  meet  together  in  the  performance 
of  any  of  their  duties;  but  the  acts  of  a  majority  so  mpt  are 
valid.  The  referee,  or  the  commissioners,  or  a  majority  of  them, 
mast  make  a  full  report  of  their  proceedings,  specifying  therein 
the  manner  in  which  they  have  discharged  their  trust,  with  the 
items  of  their  charges,  and  a  particular  description  of  the  portion 
admeasured  and  laid  off  to  the  plaintiff;  or,  if  they  report  that 
it  is  not  practicable,  or,  in  their  opinion,  it  is  not  for  the  best 
interests  of  all  the  parties  concerned,  to  admeasure  and  lay  off  a 
distinct  parcel  of  the  property,  of  which  dower  is  to  be  admeas- 
ured, tbey  most  state  the  reasons  for  that  opinion,  and  all  the 
facts  relating  thereto.  The  report  must  be  acknowledged  or 
proved,  and  certified,  in  like  manner  as  a  deed  to  be  recorded, 
and  must  be  filed  in  the  office  of  the  clerk. 

Id.,  I  18,  am*d  by  L.  1869.  ch.  488.  |  2. 

I  1611.  Settlnar  aside  report. 

Upon  the  application  of  any  party  to  the  action,  and  upon 
^ood  cause  shown,  the  court  may  set  aside  the  report,  and,  if 
necessary,  may  appoint  new  commissioners,  or  a  new  referee, 
who  must  proceed,  as  prescribed  in  this  title,  with  respect  to 
those   first  appointed. 

Id.,  I  Id,  am*d. 

I  1012.  Fees  and  expenses. 

The  fees  and  expenses  of  the  commissioners,  or  of  the  referee, 
indndln^  the  expense  of  a  survey,  when  it  is  made,  must  be  taxed 
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under  the  direction  of  the  court:  and  the  amount  thereof  must 
be  paid  by  the  plaintiff,  and  allowed  to  her,  upon  the  taxation 
of  her  costs. 

SubftUnted  for  id.,  f  25.    Bee  |  1055,  ante. 

i  1013.  Final  Jndannent. 

Upon  the  report  being  confirmed  by  the  court,  final  judgment 
must  be  rendered.  If  the  referee  or  commissioners  have  admeas- 
ured and  laid  off  to  the  plaintiff  a  distinct  parcel  of  the  property, 
the  iudgment  must  award  to  her,  during  her  natural  life,  the  pos- 
session of  that  parcel,  describing  it,  subject  to  the  payment  of 
all  taxes,  assessments,  and  other  charges,  accruing  thereupon 
after  she  takes  possession.  If  the  referee  or  the  eommisMrtner? 
report,  that  it  is  not  practicable,  or  that,  in  his  or  their  opiniftii, 
it  is  not  for  the  best  interests  of  all  the  parties  concerned,  50  to 
admeasure  and  lay  off  a  distinct  parcel  of  the  property,  the  final 
judgment  must  direct,  that  a  sum,  fixed  by  the  court,  and  spet-i- 
fied  therein,  equal  to  one-third  of  the  rental  value  of  the  real 
property,  as  ascertained  by  a  reference  or  otherwise,  be  paid  to 
the  plaintiff,  annuaUy  or  oftener,  as  directed  In  the  judi^nenT. 
during  her  natural  life,  for  her  dower  in  the  property;  and  that 
the  sum  so  to  be  paid,  be  and  remain  a  charge  upon  the  pn>p- 
erty,  during  her  natural  life.  The  final  judgment  may  aN) 
award  damages  for  the  withholding  of  dower. 

See  2  R.  S.  4S0,  S  18.  and  L.  16C8,  ch.  433,  I  3  (7  Bdm.  449). 

i  1614.  Plafnttfl  mar  vecOTer  sitin  a.'vraril^di  eottrt  mult 
modify  Jadiriuieitt. 

The  plaintiff  may,  from  time  to  time,  maintain  an  aeiioo 
against  the  owner,  or  a  person  who  was  the  owner  of  the  prop- 
erty, to  recover  any  instalment  of  the  sum,  so  awarded  to  her 
for  her  dower,  which  became  due  during  his  ownership,  and 
remains  unpaid.  Or,  if  an  instalment  remains  due  and  unpaiii. 
she  may  maintain  an  action  to  procure  a  sale  of  the  property, 
and  enforce  the  payment  of  the  iuataimentSf  due  aod  to  become 
due,  out  of  the  proceeds  of  the  sale.  Such  an  action  must  be 
conducted,  as  if  the  charge  upon  the  real  property  was  a  mort- 
gage to  the  some  effect.  If,  at  any  time,  it  is  made  to  appear  to 
the  court,  that  the  rental  value  of  the  real  property  has  materi- 
ally increased  or  diminished,  the  court  may,  by  an  order,  to  be 
made  upon  notice  to  all  the  persons  interested,  modify  the  fisaJ 
judgment,  by  increasing  or  diminiBhing  the  sum  to  be  paid  to 
the  plaintiff. 

U  1809,  ch.  433,  {  3. 

I  1015.  Janlor  lnciimbr«ao«r«;  not  affeet«d  by  adm^aawve- 
ment. 

Whore  a  portion  of  the  property  Is  admeasured  and  laid  off 
to  the  plaintiff  as  her  dower,  a  lien,  which  is  inferior  to  the 
plalntiff^s  right  of  dower,  attaches,  during  the  life  of  tbe  plaia- 
tiff,  to  the  residue,  or  to  the  portion  or  share  of  the  residue 
which  was  subject  to  it,  as  if  the  portion  laid  off  to  the  plain- 
tiff had  not  been  a  part  of  the  property. 

L.  1870,  ch.  717,  {  2,  am'd  by  L.  1S74,  ch.  258  (0  Edm.  880). 

f  1010.  Appeal  not  to  ntay  ezecntlon.  If  nndertalclms  !■ 
arlven. 

An  appeal  from  a  final  judgment,  awarding  to  the  plaintiff 
pos.soRsion  of  the  part  admoasurod  and  laid  off  to  her,  does  not 
stay  the  oxeciition  ther(M)f,  unless  the  court,  or  a  judge  tbareof. 
grants  an  order  direct ing  such  n  stay.  Such  an  order  ahali  not 
be  granted,  if  an  undertaking  in  given  on  the  part  of  tlie  re- 
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spondent.  with  one  or  more  soreties.  approved  by  the  court,  ot 
a  judge  thereof,  to  the  efiTect  that,  if  the  Judgment  appealed  from 
is  reversed  or  modified,  ana  restitution  in  awarded,  she  will  pny, 
to  the  person  entitled  thereto*  the  value  of  the  use  and  occupa- 
tion of  the  part  so  admeasured  and  laid  off  to  her«  or  of  the 
portion,  restitution  of  which  is  awarded,  during  the  time  she 
Lolds  possession  thereof,  by  virtue  of  the  judgment. 

U  laeOb  cb.  488,  i  4  (7  Edffl.  460).    8e«  {,  1331.  lSfi2. 

I  1017.  PlAfliittIf  mar  coitaent  to  r^e«lv«  A  v^oss  mm. 

In  an  action  fttr  dower,  the  plaintiff  may,  at  any  time  before 
an  interlocutory  judgment  is  rendered,  by  reason  of  the  defend- 
ant** default  in  appearing  or  pleading,  or,  where  an  issue  of 
fact  is  joined,  at  any  time  before  the  commencement  of  the  trini, 
file  with  the  clerk,  a  cousent  to  accept  a  grosi:  sum,  in  full  satis- 
faction and  discharge  of  her  rlgbt  of  dower  in  the  real  property 
descriljed  in  the  complaint.  Such  a  consent  must  be  in  writing, 
and  acknowledged  or  proved,  and  certified,  in  like  maoner  as  a 
deed  to  be  recorded.  A  copy  thereof,  with  notice  of  the  filing, 
most  be  served  upon  each  adverse  party  who  has  appeared,  or 
who  appears  after  the  filing. 

U   1870,  ch.  717,  9  1  (7  Sdm.  771).  am'd. 


,    I    l<tl8.  Defendamt  may   conaent    to   pjir  it|   pro«ee41aars 
t]iereiip#«» 

At  any  time  after  a  consent  is  filed«  as  prescribed  in  the  last 
section,  and  before  an  interlocutory  judgment  is  rendered,  any 
defendant  may  apply  to  the  court,  upon  notice,  for  an  order 
granting  him  leave  to  pay  such  a  gross  sum.  Thereupon  the 
eonrt  may,  Sn  its  discretion,  and  upon  such  terms  as  jnotice  re- 
qaireft,  ascertain  the  value  of  the  plaintiff's  right  of  dower  in  the 
property,  by  a  reference  or  otherwise,  and  make  an  order,  diroct- 
mg  payment,  b/  the  npplicaat,  of  the  sum  so  ascertained,  within 
a  time  fixed  by  the  order,  not  exceeding  sixty  days  after  service 
of  a  co>y  thereof;  and  directing  the  execution  by  the  plaintiif 
of  a  release  of  her  right  of  dower,  upon  receipt  of  the  money. 
Obedieuer»  to  the  order  may  be  enforced,  either  by  punishment 
for  contempt,  or  by  striking  out  the  pleading  of  the  offending 
nartr.  and  rendering  judgment  against  him  or  her  or  in  both 
modes. 

I  101.9.  Iaterlfl»catory  Jadinaent  for  sale. 

Where  the  plaintiff's  consent  has  been  filed,  as  prescribed  in 
tti^  last  section  but  one,  and  she  Is  entitled  to  an  interlocutory 
Jiidfrinont  in  the  action,  the  court  must,  upon  the  application  of 
either  party,  ascertain,  by  reference  or  otherwise,  whether  a  dis- 
tinct parcel  of  the  property  can  be  admeasured  and  lall  off  to 
fho  plaintiff,  as  tenant  in  dower,  without  material  injuiy  lo  the 
IntcnWa  of  the  parties.  If  it  appears  to  the  court,  that  a  distinct 
fin  reel  cannot  be  so  admearured  and  laid  off,  the  interlocutory 
judgrment  must,  except  in  the  case  specified  in  the  next  section. 
dir»ot  that  the  property  be  sold  by  the  sheriff,  or  by  a  referee 
dealiniated  therein;  and  that,  upon  the  confirmation  of  the  sale, 
pftch  party  to  the  action,  an^  every  person  deriving  title  from, 
tbroogh,  or  under  a  party,  after  the  filing  of  the  judgment-roll. 
Of  a  n<»tlce  of  the  pendency  of  the  action,  as  prescribed  ia 
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nnder  the  direction  of  the  conrt;  and  the  amount  ther^f  must 
be  paid  by  the  plaintiff,  and  allowed  to  her,  upon  the  taxation 
of  her  costs. 

Substl toted  for  id.,  f  25.    See  |  1655,  ante. 

i  1013.  Final  Jndarment. 

Upon  the  report  beinj?  confirmed  by  the  court,  final  judgment 
must  be  rendered.  If  the  referee  or  commisnioners  have  admeas- 
ured and  laid  off  to  the  plaintiff  a  distinct  parcel  of  the  property, 
the  judgment  must  award  to  her,  during  her  natural  life,  the  pos- 
session of  that  parcel,  describing  it,  subject  to  the  payment  of 
all  taxes,  assessments,  and  other  charges,  accruing  thereupon 
after  she  takes  possession.  If  the  referee  or  the  coinmissinnent 
report,  that  it  is  not  practicable,  or  that,  in  his  or  their  opinion, 
it  is  not  for  the  best  interests  of  all  the  parties  concerned,  so  to 
admeasure  and  lay  off  a  distinct  parcel  of  the  property,  the  final 
judgment  must  direct,  that  a  sum,  fixed  by  the  court,  and  speci- 
fied therein,  equal  to  one-third  of  the  rental  value  of  the  real 
property,  as  ascertained  by  a  reference  or  otherwise,  be  paid  to 
the  plaintiff,  annually  or  oftener,  as  directed  in  the  judgment, 
duruig  her  natural  life,  for  her  dower  in  the  property;  and  that 
the  sum  bo  to  be  paid,  be  and  remain  a  charge  upon  the  prop- 
erty, during  her  natural  life.  The  final  judgment  may  alt*o 
award  damages  for  the  withholding  of  dower. 

See  2  K.  S.  480,  |  18,  and  U  1808,  ch.  433,  i  3  (7  Edin.  449). 

i  1614.  Plafiftttfl  mar  recover  mnm  Avrardedi  eottrt  mult 
modify  Jadmrment. 

The  plaintiff  may,  from  time  to  time,  maintain  an  actioo 
against  the  owner,  or  a  person  who  was  the  owner  of  the  prop- 
erty, to  recover  any  instalment  of  the  sum,  so  awarded  to  her 
for  her  dower,  which  became  due  during  his  ownership,  aad 
remains  uni)aid.  Or,  if  an  instalment  remains  due  and  unpaid. 
she  may  maintain  an  action  to  proculre  a  sale  of  the  property, 
and  enforce  the  payment  of  the  inatalment8«  due  and  to  become 
due,  out  of  the  proceeds  of  the  sale.  Such  an  action  must  be 
conducted,  as  if  the  charge  upon  the  real  property  waa  a  mort- 
gage to  the  some  effect.  If,  at  any  time,  it  is  made  to  appear  to 
the  court,  that  the  rental  value  of  the  real  property  has  materi- 
ally increased  or  diminished,  the  court  may,  by  an  order,  to  .be 
made  upon  notice  to  all  the  persons  interested,  modify  the  final 
judgment,  by  increasing  or  diminiBhing  the  sum  to  be  paid  to 
the  plaintiff. 

L.  1809,  ch.  433,  S  3. 

I  1015.  Junior  Incvmbraneera;  not  affected  hy  admeamtre- 
ment. 

Where  a  portion  of  the  property  is  admeasured  and  laid  of 
to  the  plaintiff  as  her  dower,  a  lieu,  which  is  inferior  to  the 
plalntiff^s  right  of  dower,  attaches,  during  the  life  of  the  i^aia- 
tiff,  to  the  residue,  or  to  the  portion  or  share  of  the  residue 
which  was  subject  to  it,  as  if  the  portion  laid  off  to  the  plain- 
tiff had  not  been  a  part  of  the  property. 

L.  1870,  ch.  717,  |  2,  nm'd  by  L.  1874,  ch.  258  (0  Bdm.  880). 

f  lOlG.  Appeal  not  to  May  execntlon.  If  nndertaklms  !■ 
arlven. 

An  appeal  from  a  final  judgment,  awarding  to  the  plaintiff 
possession  of  the  part  adnieaHured  and  laid  off  to  her,  does  nat 
stay  the  execution  thereof,  unless  the  courts  or  a  judge  thereof. 
grants  an  order  direct  ing  such  n  stay.  Such  an  order  ahall  not 
be  granted,  if  an  undertaking  i»  given  on  the  part  of   the  re* 
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spondentf  with  one  or  more  sureties,  approved  by  the  court,  ot 
a  jud^e  thereof,  to  the  effect  that,  if  the  Judgment  api)ealed  from 
is  reversed  or  modified,  and  resUtutiou  id  awarded,  she  will  pny, 
to  the  person  entitled  thereto,  the  value  of  the  use  and  occupa- 
tion of  the  part  so  admeasured  and  laid  off  to  her,  or  of  tiie 
Eortion,  restitntion  of  which  is  awarded,  during  the  time  she 
olds  possession  thereof,  by  virtue  of  the  judgment. 

U  laeOb  cli.  488,  i  4  (7  Edm.  460).    Aem  {,  1331,  lSfi2. 

I  1017.  PlAfliitllf  mar  eonaent  to  »e«elv«  A  wos«  mini. 

lu  an  action  fur  dower,  the  plaintiff  may,  at  any  time  before 
sn  interlocutory  judgment  is  rendered,  by  reason  of  the  defend- 
ant's default  in  appearing  or  pleading,  or,  where  an  Issue  of 
fact  is  joined,  at  any  time  before  the  commencement  of  the  trinl, 
file  with  the  clerk,  a  consent  to  accept  a  grossj  sum,  in  full  satis- 
faction and  discharge  of  her  right  of  dower  In  the  real  property 
described  in  the  complaint,  such  a  consent  must  be  in  writing, 
and  acknowledged  or  proved,  and  certified,  in  like  maoner  as  a 
deed  to  be  recorded.  A  copy  thereof,  with  notice  of  the  filing, 
most  be  served  upon  each  adverse  party  who  has  appeared,  or 
who  appears  after  the  filing. 

U  1870,  ch.  717,  f  1  (7  Sdm.  771).  am'd. 
,    I    IfflB.  Defendant  nuty   eonaent   to   pjiT  it|   proeee4ftnars 


At  any  time  after  a  consent  Is  filed,  as  prescribed  in  the  last 
section,  and  before  an  interlocutory  judgment  is  rendered,  any 
defendant  may  apply  to  the  court,  upon  notice,  for  an  order 
granting  him  leave  to  pay  such  a  gross  sum.  Thereupon  the 
court  may,  in  its  discretion,  and  upon  such  terms  as  jnotice  re- 
qaires,  ascertain  the  raloe  of  the  plaintiff's  right  of  dower  in  the 
property,  by  a  reference  o»  otherwise,  and  make  an  order,  direct- 
ing payment,  b/  the  applicant,  of  the  sum  oo  ascertained,  within 
a  time  fixed  by  the  order,  not  exceeding  sixty  days  after  service 
of  a  co^T  thereof;  and  directing  the  execution  by  the  plaintiff 
of  a  release  of  her  right  of  dower,  upon  receipt  of  the  money. 
Obediener»  to  the  order  may  be  enforced,  either  by  punishment 
for  contempt^  or  by  striking  out  the  pleading  of  the  offending 
nartr.  snd  rendering  judgment  against  him  or  her  or  in  both 
modes. 

I  iei.9.  InterltNsntory  JndNrment  for  sale. 

Where  the  plaintiff's  consent  has  been  filed,  as  prescribed  in 
tli^  last  section  but  one,  and  she  is  entitled  to  an  interlocutory 
Jndginnnt  In  the  action,  the  court  must,  upon  the  application  of 
oft  her  party,  ascertain,  by  reference  or  otherwise,  whether  a  dis- 
tinct parcel  of  the  property  can  be  admeasured  and  lail  off  to 
fho  plaintiff,  as  tenant  in  dower,  without  material  Injuiy  lo  the 
Intereata  of  the  parties.  If  it  nppears  to  the  court,  that  a  distinct 
fiiiroel  cannot  be  so  admearured  and  laid  off,  the  interlocutory 
judgment  must,  except  in  the  cnse  specified  in  the  next  section, 
direct  that  the  property  be  sold  by  the  sheriff,  or  by  a  referee 
deeiiTBated  therein;  and  that,  upon  the  confirmation  of  the  sale, 
eftch  party  to  the  action,  and  every  person  deriving  title  from, 
through,  or  under  a  party,  after  the  filing  of  the  judgment-roll, 
or  Of  a  notice  of  the  pendency  of  the  action,  as  prescribed  la 
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article  ninth  of  this  title,  be  barred  of  and  from  any  rigbt,  title, 
or  interest  in  or  to  the  property  sold. 
L.  1870,  cb.  717,  ii  1  and  3,  am'd. 

f  1620.  Id.  I  dfreettngr  a  part  to  be  laid  off. 

In  a  case  specified  in  section  1617  of  this  act,  where  the  prop- 
erty, or  a  part  thereof^  consists  of  one  or  more  vacant  or  unim- 
proved lots,  the  plaintiff's  consent  may  contain  a  stipulation  to 
take  a  distinct  parcel,  out  of  those  lots,  in  lieu  of  a  irross  som. 
In  that  case,  the  interlocutory  judgment,  instead  of  directing  a 
sale,  may  direct  if  it  appears  to  be  just  so  to  do,  that  commia- 
sioners  be  appointed  to  admeasure  and  lay  off  to  the  plaintiff  a 
distinct  parcel,  out  of  the  vacant  or  unimproved  lots;  and.  if 
there  is  any  other  property,  that  it  be  sold,  and  a  gross  sum  be 
paid  to  her  out  of  tne  proceeds  thereof,  as  prescribed  in  the  next 
three  sections.  The  plaintiff's  title  to  each  distinct  parcel,  ad- 
measured and  laid  off  to  her,  as  prescribed  in  this  section.  i» 
that  of  an  estate  of  inheritance  in  fee  simple.  In  admeasuring 
and  laying  off  the  same,  the  commissioners  must  consider  quan- 
tity and  quality  relatively,  according  to  the  value  of  the  plain- 
tiff's right  of  dower  in  the  vacant  or  unimproved  lots,  out  of 
which  tne  admeasurement  is  to  be  made;  which  must  be  ascer- 
tained, in  proportion  to  the  value  of  those  lots,  as  prescribed,  in 
the  next  three  sections,  for  fixing  a  gross  sum  to  oe  paid  to  her 
out  of  the  proceeds  of  a  sale. 

Id.,  f  0. 

I  ie21.   [Am'd,   1814.]      Lleas  to  be  a>certaiiM«. 

Before  an  interlocutory  judgment  is  rendered  for  the  sale  of 
the  property,  the  court  must  direct  a  reference  to  ascertain 
whether  any  person,  not  a  party,  has  a  lien  upon  the  propeity, 
or  any  part  thereof.  But  the  court  may  direct  or  dispense  with 
such  reference,  in  its  discretion,  where  a  party  produces  a  search. 
certified  by  the  clerk,  or  by  the  clerk  and  register  as  the  case 
requires,  of  the  county  where  the  property  is  situated;  and  it 
appears  therefrom,  and  by  the  affidavits,  if  any,  produced  there- 
with, that  there  is  no  such  outstanding  lien.  Kxcept  as  other 
wise  expressly  prescribed  in  this  article,  the  proceedings  upoD 
and  subsequent  to  the  reference  must  be  the  same,  as  prescribed 
in  article  second  of  this  title,  where  a  reference  is  made  as 
prescribed  in  section  1561  of  this  act. 

Id.,    I   2.   am'd   bj   L.    1874,   ch.   258    (»   Bdm.   880).     Ain'd  hy    U    1»14, 
cli.  348,  In  effect  Sept.  1,  1914. 

f  1622.  Id.  I  payment  of|  or  sale  sabject  to. 

Where  the  interlocutory  judgment  directs  a  sale,  if  the  rigkt 
of  dower  of  the  plaintiff  is  inferior  to  any  other  nen  upon  the 
property,  the  judgment  may,  in  the  discretion  of  the  court,  dirvct 
that  the  property  be  sold  either  subject  to  the  lien,  or  di&ebaifed 
from  the  lien;  and,  in  the  latter  case,  that  the  officer  making  th^ 
sale  pay  the  amount  of  the  lien,  out  of  the  proceeds  of  the  sale. 

Id.,  i  4. 

f  1023.  Report  of  sale. 

Immediately  after  completing  the  sale,  and  excepting  the  proper 
conveyance  to  the  purchaser,  the  officer  making  the  sale  oioEt 
make  and  file  with  the  clerk  a  report  thereof,  showing  the  nanc 
of  the  purchaser,  and  the  purchase-price  paid  by  him,  or,  if  t^ 
property  was  sold  in  parcels,  the  name  of  each  purchaser,  an^ 
the  price  and  a  description  of  the  parcel  sold  to  him;  the  warn 
which  the  offl^^er  has  paid  out  of  the  proceeds  of  the  sale.  |lB^l 
suant  to  the  interlocutory  judgment;  the  purpose  for  which  esck 
payment  was  made;  the  amount  and  items  of  his  fees  and  eX' 
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penftes;  and  the  net  amount  of  the  proceedB^  after  dedactiiic  the 
payments. 

L.  1870.  ch.  m,  s  s. 

I  1«S4.  Final  Jvdffinemt  tkereoflC 

Upon  confirming  the  sale,  the  conrt  most  ascertain,  by  a  refer* 
ence  or  otherwise,  the  rights  and  interests  of  each  or  the  parties 
in  and  to  the  proceeds  of  the  sale,  and  also  what  gross  sum  of 
money  is  eqnal  to  the  valne  of  the  plaintiffs  dower  in  the  net 
proceeds  of  the  sale,  calculated  upon  the  principles  applicable  to 
life  annaities.  The  court  must  thereupon  render  final  judgment, 
confirming  the  sale,  and  directing  that  the  gross  sum  so  ascer- 
tained be  paid  to  the  plaintiff,  in  full  satisfaction  of  her  right  of 
dower;  and  that  the  remainder  of  the  proceeds  of  the  sale  be 
distzibnted  among  the  persons  entitled  thereto. 

Id.,  I  B,  am*d. 


I  less.  Certain  proTislons  of  artlele  sceond  auide  ay* 
pUenble. 

The  proTisions  of  article  second  of  this  title,  relating  to  a  sale 
made  as  prescribed  in  that  article,  and  to  tlie  distribution,  inyest- 
ment,  and  care  of  the  proceeds,  apply,  as  far  as  they  are  appli- 
cable, to  a  sale  made  as  prescribed  in  this  article,  and  to  the 
distribution  of  the  proceeds  of  a  sale,  as  prescribed  is  the  last 
section. 

See  H  IBM^lttS,  ante. 
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ARTICLES   FOURTH. 

Action  to  foreclose  a  mortgage. 

See.  1026.  Final  Judgment;  what  to  cotitald. 

1627.  Fflnton   liable   for   mortgago   debt   mar   1m  mate 

when  people  of  btate  maj  be  made  a  party. 
1(^8.  Other  actions  for  mortgage  debt,  wben  prohibited. 

1029.  Complaint  to  Htate  whether  such  action  brought. 

1030.  If  Judgment  rendered  therein,  execution  mnat  be 
l(t31.  Notice  of  pendency  of  action  to  be  iUe4. 
1632.  Effect  of  conveyance  upon  sale. 
10.33.  Dinpositlon  of  aurplua. 

1084.  When  complaint  to  be  dismlaaed  on  payment  of  smii  dogi 
10i;9.  Payment  aftpr  Judgment;  when  proceedlnga  to  Iw  atafeik 

1036.  When  part  onlT  ox  the  property  to  be  aold. 

1037.  When  the  whole  property  in«y  be  sold. 

8   1G20.  Final  Judflrment;  what  to  eoatain. 

In  an  notion  to  foreclose  a  mortgaRC  upon  real  property.  If  the 
jfrtttlntiflf  becomes  entitled  to  final  judirnient,  it  mtist  direct  tie 
»alo  of  the  property  mortgaged,  or  of  Ruch  pa^t  thereof  as  Is 
sufficient  to  discharKe  ihe  mortgage  debt,  the  expiiiiBes  of  the 
sale,  and  the  costs  or  the  action. 
2  B.   S.   101,  I  151   (2  Bdm.   189). 

..  ^1  1627.   [Allied,  1888,  1808.  1811.  1812,  1810.]    Pcraom  UaM« 
,V  for   moM^aire    debt    may   b^    iniide    deteadant,   elct    ^r^ca 
/  ^  people  of  state  may^  be  made  a  party. 

1.  Any  person  who  is  liable  to  the  plaintiff  for  the  pftyment  of 

the  debt  secured  by  the  mortgage  may  be  made  a  defendant  in 

the  action;  and  if  he  has  appeared  or  has  been  personally  serred 

wi  ^    with  the  summons,  the  final  judgment  may  award  payment  by 

"A]    him  of  the  residue  of  the  debt  remaining  unsatisfied,  after  a  sale 

ni     of  the  mortgaged  property,  and  the  application  of  the  proceeds, 

;  I         pursuant   to    the   directions   contained    therein. 

y  2.  The  people  of  the  state  of  New  York  may  be  made  m  party 

defendant  to  an  action  for  the  foreclosure  of  a  mortgage  on  real 
property,  where  the  people  of  the  state  of  New  York  hare  an 
interest  in  or  a  lien  on  the  said  real  property  snbseqoent  to  the 
lien  of  the  mortgage  sought  to  be  foreclosed  in  said  action,  to 
the  same  manner  as  a  private  person.  In  such  a  case  the  Bum- 
mons  must  be  served  upon  the  attorney-general,  who  mnst  appear 
in  behalf  of  the  people,  but  where  the  people  of  the  state  of 
New  York  are  made  a  party  defendant,  as  herein  provided,  the 
complaint  shall  set  forth,  in  addition  to  the  other  matters 
required  to  be  set  forth  by  the  code  of  civil  procedure  detaUed 
facts  showing  the  particular  nature  of  the  interest  in  or  the 
lien  on  the  said  real  property  of  the  people  of  the  state  of  New 
York,  and  the  reason  for  making  the  people  a  party  'defendant. 
Upon  failure  to  state  such  facts,  the  complaint  shall  be  dis- 
missed as  to  the  people  of  the  state  of  New  York.  The  com- 
missioners of  the  land  ofllce,  whenever  they  deem  it  for  the 
best  interests  of  the  state  may  order  the  treasurer,  on  the  war- 
rant of  the  comptroller,  to  pay  off  and  cancel  any  mortgage,  or 
encumbrance  or  any  amount  due  thereon  existing  on  any  lands 
belonging  to  the  state,  or  in  which  the  state  has  an  interest, 
to  perfect  in  the  state  a  title  to  any  such  lands  or  to  protect 
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the  state's  interests  therein.  And  the  plaintiff  shall  not  be 
entitled  to  costs  in  an  action  wherein  the  people  of  the  state 
are  made  a  party  defendant,  unless  the  commissioners  of  the 
land  office,  after  a  full  presentation  of  the  facts  to  them,  shall 
hare  determined  before  the  action  of  foreclosure  is  brought 
agroinst  the  state  that  the  interests  of  the  state  did  not  warrant 
their  making  an  order  for  the  payment  or  cancellation  of  said 
mortgage,  or  encumbrance,  or  any  amount  due  'thereon*  or 
unless  the  commissioners  -  of  the  land  office  shall  have  failed  to 
make  such  determination  withui  three  months  after  such*;full 
presentation  of  facta  shall  have  been  made  to  them  by  verified 
statement  in  writing  and  duly  filed  with  the  secretary  of  said 
commissioners  at  his  office  in  the  city  of  Albany,  nor  unless  a 
certified  copy  of  t^ie  referee's  or  sheriffs  report  of  sale  filed  in 
the  action  shall  have  first  been  duly  served  upon,  the  attorney- 
general;  nor  in  any  event  shall  an  additional  allowance  under 
sei-tions  three  thousand  two  hundred  fifty-two  or  three  thousand 
two  hundred  fifty-three  of  this  act  be  made  to  the  plaintiff,  in  an 
action  wherein  the  people  of  the  state  of  New  York  is  made  a 
party  defendant. 
Sabd.  am*d  by  L.  1916.  ch.   331.  In  effect  Sept,  1,  1916. 

8.  In  all  cases  where,  prior  to  September  first,  nineteen  hundred 
ond  eight,  the  attorney -general  shall  have  appeared  in  behalf  of 
the  people  of  this  state,  in  an  action  for  the  foreclosure  of  a 
mortgage,  such  appearance  shall  be  as  valid  and  effectual  as 
though  chapter  two  hundred  and  eighty-four  of  the  laws  of  nine- 
teen hundred  and  eight  had  been  in  force  at  the  time  of  such 
Appearance,  whether  such  actions  were  pending  or  concluded 
when  such  chapter  took  effect,  anything  in  such  chapter  to  the 
contrary  notwithstanding,  provided,  however,  that  notnlng  herein 
contained  shall  affect  tne  right  or  title  of  any  person  claiming 
such  real  property  under  letters  patent  issued  by  the  people  of 
tbe  fltate,  for  a  vaiuable  consideration  before  this  act  snail  take 
effect. 

Id.,   If  162  aod  164.  and  Co.  Proe..  part  of  f  167.     L.  1899,  ch.  528;  L. 
190ft.   dk  284;  L.  1911;  cli.  25;  L.  1912,  ch.  888,  la  effect  Sept.   1,  1913. 

While  an  action  to  foreclose  a  mortgage  upon  real  property  is 
pending  or  after  final  judgment  for  the  plaintiff  therein,  no  other 
action  shall  be  commenced  or  maintained,  to  recover  any  part 
of  the  mortgage  debt,  without  leate  of  the  court  in  which  the 
former  action  was  brought. 
Id,,   i  lo6. 

I  1Q28.  Complaint  to  mimt^  whether  siieh  metiom  broi^tfht. 

Tbe  complaint,  in  an  action  to  foreclose  a  mortgage  upon  real 
property,  must  state,  whether  any  other  action  has  been  brought 
to  recover  any  part  of  the  mortgage  debt,  and,  if  so,  whether 
any  nart  thereof  has  been  collected. 

Id.,  I  15S. 

* 

I   1680*  If  Jnteaaent  rendered  thereitif  eyeevtlon  nmat  be 
return  ea. 

Where  final  judgment  for  the  plaintiff  has  'been  rendered,  in 
an  action  to  recover  any  part  of  the  mortgage  debt,  an  action 
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shall  nat  be  commenced  or  maintained  to  forecloae  the  mortgvA 
unless  an  execution  against  the  property  of  the  defendant  has 
been  issued,  upon  the  judgment,  to  the  sheriff  of  the  coanty 
where  he  resides,  if  he  resides  within  the  State,  or,  if  he  remdes 
without  the  State,  to  the  sheriff  of  the  coanty  where  the  jndg^ 
ment-roir  is  filed;  and  has  been  returned  wholly  or  paitv 
unsatisfied. 

2  R.  S.  191,  §  156.    See  §  1432. 

I  lOSl.  Ifotiee  of  pendeney  of  action  to  bo  Mod. 

The  plaintiff  must,  at  least  twenty  days  before  a  final  jodg^ 
ment  directing  a  sale  is  rendered,  file,  in  the  clerk*s  office  of  eadi 
county  where  the  mortgaged  property  is  situated,  a  notice  of  the 
pendency  of  the  action,  as  prescribed  in  section  1670  of  this  act; 
which  must  specify  in  addition  to  particulars  required  by  thtt 
section,  the  date  of  the  mortgage,  the  parties  thereto,  and  tbt 
time  and  place  of  recording  Ft. 

GOk  Proc.,  part  of  i  18S.    See  Bale  60. 

1  1683.  ESlfeet  of  eonvveyanee  apon  sale. 

A  conveyance  upon  a  sale,  made  pursuant  to  a  final  Judgment, 
in  an  action  to  foreclose  a  mortgage  upon  real  propertyp  Tests  in 
the  purchaser  the  same  estate,  only,  that  would  have  vested  ia 
the  mortgagee,  if  the  equity  of  redemption  had  been  foreclosed. 
Such  a  conveyance  is  as  valid,  as  if  it  was  executed  by  the  mort- 
gagor and  mortgagee,  and  is  an  entire  bar  against  each  of  thaa, 
ana  against  each  party  to  the  action  who  was  duly  aummooed, 
and  every  person  claiming  from,  through  or  under  a  party,  fay 
title  accruing  after  the  filing  of  the  notice  of  the  pendency  of 
the  action,  as  prescribed  in  the  last  section. 

2  &.  S.  191,  f  158. 

I  1688.  (Am'd,  1808.  1916.]    Diapoaltioa  of  anrplaai  ««Hcs 
of  oflleer  maiding  oale. 

If  there  is  any  surplus  of  the  proceeds  of  the  sale,  after  pay- 
ing the  expenses  of  the  sale,  and  satisfying  the  mortga^pe  debt 
and  the  costs  of  the  action,  it  must  be  paid  into  court,  for  the 
use  of  the  person  or  persons  entitled  thereto.  If  any  part  of  the 
surplus  remains  in  court  for  the  period  of  three  months,  the 
court  must,  if  no  application  has  been  made  therefor,  and  may 
if  an  application  therefor  is  pending,  direct  it  to  be  inTested 
at  interest,  for  the  benefit  of  the  person  or  persons  «ntitied 
thereto,  to  be  paid  upon  the  direction  of  the  court.  Withm 
thirty  days  after  completing  the  sale,  and  executing  the  proper 
conveyance  to  the  purchaser,  unless  such  time  be  extendied  by 
an  order  of  the  court  tfntered  in  the  office  of  the  clerk  withii  ' 
said  thirty  days,  the  officer  making  the  sale  must  file  with  the 
clerk  his  report  under  oath  of  the  disposition  of  the  proceeds  of 
the  sale,  accompanied  by  vouchers  of  the  persons  to  whom  pay- 
ments were  ordered  to  be  made. 

Where  real  property,  or  an  interest  in  real  property,  liaUe 
to  be  disposed  of  as  prescribed  in  article  third  of  title  fonr  of 
chapter  eighteen  of  this  act,  is  sold  in  an  action  or  spedsl 
proceeding,  or  otherwise,  to  satisfy  a  mortgage  or  other  Beo 
thereupon,  which  accrued  during  the  decedent's  lifetime,  the 
surplus  money  mast  be  paid  into  the  surrogate's  court  harhif 
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Jorifldictioii  to  iMiie  lettos  testamentftry  or  of  adminigtratioii 
upon  the  estate  of  the  decedent,  in  the  following  cases: 

1.  Where  eighteen  months  haye  not  elapsed  since  the  date 
when  letters  testamentary  or  of  administration  were  first  issued. 

2.  Where  a  proceeding  for  a  jadicial  settlement  of  the  ac- 
counts of  such  executor  or  administrator  has  been  con\menced 
within  eighteen  months  from  the  date  of  the  issue  of  such 
letters  and  is  still  pending. 

3.  Where  no  such  letters  have  been  issued  and  two  years  have 
not  elapsed  since  the  death  of  the  decedent. 

Money  paid  into  the  surrogate's  court,  as  herein  provided,  may 
be  paid  out  to  the  executor  or  administrator  of  the  decedent,  as 
directed  by  an  order  of  the  surrogate's  court,  to  be  accounted  for 
by  him  upon  the  judicial  settlement  of  his  accoupts;  or,  in  a 
special  proceeding  brought  for  that  purpose  in  the  surrogate's 
court,  an  order  mar  be  entered  directing  distribution  to  the 
I>erson8  entitled  thereto,  in  case  eighteen  months  have  elapsed 
since  letters  testamentary  or  of  administration  were  first  issued 
upon  the  estate  of  the  decedent,  or,  in  case  no  such  letters  have 
been  issued,  and  two  years  have  elapsed  since  the  death  of  the 
decedent. 

Id.,  last  clauw  of  if  160,  160.     Ain'd  by  L.  1008.  ch.  204 ;  U  1015,  ch. 
643,   In  effect  May  14,   1015. 

I  1684.  When  complalat  to  be  dlamlaaed  on  pnyntent  of 
■nna  due. 

Where  an  action  is  brought  to  foreclose  a  mortgage  upon  real 

Sroperty,  upon  which  a  portion  of  the  principal  or  interest  is 
ae,  and  another  portion  of  either  is  to  become  due,  the  complaint 
must  be  dismissed,  without  costs  against  the  plaintiff,  upon  the 
defendant  paying  into  court,  at  any  time  before  a  final  judgment 
directing  a  sale  Is  rendered,  the  sum  due,  and  the  plaintiffs  costs. 
Id.,  I  161. 
I  1686.  Pnyaaent   after  Indsmenti  iprken   proeeodln«a   to 


In  a  case  specified  in  the  last  section,  if,  after  a  final  judgment 
directing  a  sale  is  rendered,  but  before  the  sale  is  made,  the 
defendant  pays  into  court  the  amount  due  for  principal  and 
interest,  and  the  costs  of  the  action,  together  with  the  expenses 
of  the  proceedings  to  sell,  if  any,  all  proceedings  upon  the  judg- 
ment must  be  stayed;  but,  upon  a  subsequent  default  in  the 
nayment  of  principal  or  interest,  the  court  may  make  an  order, 
directing  the  enforcement  of  the  judgment,  for  the  purpose  of 
collecting  the  sum  then  due. 
8  B.  8.  101,  I  162. 

I  1686.  Wlien  part  only  of  the  property  to  be  sold* 

Where  the  mortgage  debt  is  not  all  due,  and  the  mortgaged 
property  is  so  circumstanced,  that  it  can  be  sold  in  parcels  with* 
oat  injury  to  the  interests  of  the  parties,  the  final  judgment  must 
direct,  that  no  more  of  the  property  be  sold,  in  the  first  place, 
than  18  sufficient  to  satisfy  the  sum  then  due,  with  the  costs  of 
the  action  and  expenses  of  the  sale;  and  that  upon  a  subsequent 
default  in  the  payment  of  principal  or  interest,  the  plaintiff  may 
apply  for  an  order,  directing  the  sale  of  the  residue,  or  of  so 
mach  thereof  as  is  necessary  to  satisfy  the  amount  then  due, 
with  the  costs  of  the  application  and  the  expenses  of  the  sale. 
The  plaintiff  may  apply  for  and  obtain  such  an  order,  as  often  as 
a  default  happens. 

Id.,  part  of  li  168  and  164,  consoUdated. 
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I  1687.  'WlieB  the  ^rbole  prop^ptr  mar  b«  «old« 

If,  in  a  case  specified  in  the  last  three  sections,  it  appears  that 
the  mortgaged  property  is  so  circumstanced,  that  a  sale  of  ihe 
whole  will  DC  most  benefl<5ial  to  the  parties,  the  final  judgment 
must  direct,  that  the  whole  property  oe  sold;  that  the  proceeds 
of  the  sale,  after  deducting  the  costs  of  the  action,  and  tlie 
expenses  of  the  sale,  b(*  Either  applied  to  the  satisfaction  of  the 
whole  sum  secured  by  the  mortgage,  with  such  a  rebate  of  inter- 
est, as  justice  requifes;  or  be  first  applied  to  the  payment  of  the 
sum  due,  and  the  balance,  or  so  much  thereof  as  is  necessary, 
be  invested  at  interest,  for  the  benefit  of  the  plaintiff,  to  be  paul 
to  him  from  time  to  time,  as  any  part  of  the  principal  or  ioterest 
becomes  due. 

Id.,  n  165  and  166,  amU 
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ARTIOIiE  .«*IFTH. 

Action  to  oompd  the  determinatian  qf  a  claim  to  real  propm^* 

Bee.  1688.  Who  mar  malataln  action. 

1639.  Complaint. 

16M.  Proc^euinga  wlien  defendant  deniea  plaintiff's  title. 

1641.  Id.;    when   be  pleada  title. 

IMS.  Preceedlogt  tte  «une  a«  In  eJectiaafit. 

J5i8.  Proceedings  wben  defendant  claims  In   roTerslon  or  remalndeiw 
044.  lodgment  awarding  defendant  poosesiloii,  ete. 
1M5.  Jndgmont  for  plaintiff. 

1646.  Bffe«t  of  jadgment. 

1647.  Action  to  determine  widow's  dower. 

1048.  PfocMdlngs,  If  pUInUff  admlto  defendaot*a  data. 

1640.  Id.;   wben  defendant's   claim  la  denied. 
1680.  This  article  applies  to  corporations. 

1  1638.  CAm'd,  1891,  1004,  1010.]  VTho  may  malAtntn 
action. 

Wbert  a  person  has  been,  or  he  and  those  whose  estates  he  has, 
have  been  for  one^year  in  possession  of  real  property,  or  of  any 
undivided  interest  therein,  claiming  it  in  fee,  or  for  life,  or  for  a 
term  of  years  not  less  than  ten,  he  may  maintain  an  action 
against  any  other  person  to  compel  the  determination  of  any 
claim  adverse  to  that  of  the  plaintift  which  the  defendant  makes, 
or  which  it  appears  from  the  public  records,  or  from  the  allega- 
tions of  the  complaint,  the  defendant  might  make  to  any  estate 
in  that  property  in  fee,  or  for  life^  or  for  a  term  of  years  not 
less  than  ten,  in  possession,  reversion  or  remainder,  or  to  any 
interest  in  that  property,  including  any  claim  in  the  nature  of  an 
easement  therein,  whether  appurtenant  to  any  other  estate  or 
lands  or  not,  and  also  inclnding  any  lien  or  incumbrance  npon 
said  property,  of  the  amount  of  value  of  not  less  than  two 
hundred  and  fifty  dollars.  But  this  section  does  not  apply  to  a 
claim  for  dower. 

2  B.  S.  312.  I  I  (2  Edm.  821).  as  am*d  by  Go.  Proc^  |  449:  U  1848.  clu 
50:  L  1064.  ^ta.  116;  L.  1805,  cH.  Oil:  L.  IgOO,  cb.  178;  L.  1804.  ch.  219; 
L.  ItOl,  db  210;  L.  1904,  ck.  620;  L.  tOlO,  oil.  208.    la  effect  May  2,  X810. 


i  1880.  (Am'd>  1801^  1004,  1010.1     Complaint. 

The  comnlaint  in  such  an  action  must  set  forth  facts  showing: 

1.  The  plaintiffs  right  to  the  real  property;  whether  his  estate 
therein  is  in  fee,  or  for  life,  or  for  a  terra  of  years  not  less  than 
ten:  and  whether  he  holds  !t  as  heir,  devisee  or  purchaser,  with 
the  source  from  or  means  by  which  his  title  immediately  accrued 
to  him. 

2.  That  the  property,  at  the  commencement  of  the  action  was, 

and,  for  the  one  year  next  preceding,  has  been  in  his  possession, 

or  in  the  possession  of  himself  and  those  from  whom  he  derives 

his  title,  either  as  sole  tenant,  or  as  joint  tenant,  or  as  tenant  Iq 

common  with  others. 
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3.  That  the  defendant  nnjnstly  claima,  or  that  it  appears  from 
the  public  records  or  from  the  allegations  of  the  complaint,  that 
the  defendant  might  unjustly  claim  an  estate  or  interest  or 
easement  therein,  or  a  lien  or  incumbrance  thereupon  of  the 
character  specified  in  the  last  section. 

The  complaint  must  describe  the  property  as  prescribed  In  sec- 
tion fifteen  hundred  and  eleven  of  this  act  and  may  contain  ao 
allegation  that  no  personal  claim  is  made  against  any  defendant 
other  than  a  defendant  who  shall  assert  a  claim  adrerse  to  the 
claim  of  the  plaintiff  set  forth  in  the  complaint.  The  demand 
for  judgment  may  be  to  the  effect  that  the  defendant  and  every 
person  claiming  under  him  to  be  barred  from>  all  claim  to  an 
estate  in  the  property  described  in  the  complaint,  or  from  all 
claim  to  an  interest  or  easement  therein,  or  a  Hen  or  incnm- 
brance  thereupon,  of  the  character  specified  in  the  last  section, 
or  it  may  combine  two  or  more  of  said  de|pands  with  other 
demand  for  appropriate  relief. 

Id.,  f  2.  am'd.  See  Co.  Proc.,  |  440:  L.  1801,  ch.  210;  L.  1004,  ch.  526: 
L.  lOlO,  ch.  203.     In  effect  May  2,  1010. 

f  1640.  Proceedlnsa  vrlten  defendant  denies  plalntUPs 
title. 

If  the  defendant,  in  his  answer,  puts  in  issue  the  matters 
specified  in  subdiyision  second  of  the  last  section,  and  succeeds 
upon  that  defence,  final  judgment  must  be  rendered  in  his  favor, 
dismissing  the  complaint,  and  awarding  to  him  costs  against 'the 
plaintiff. 
2  B.  8.  812,  I  7,  ftm*d  by  L.  1856,  ch.  511. 

I  1641.  (Am*d,  1881.]     Id.f  wben  lie  plendfl  title. 

The  defendant  may,  in  his  answer,  either  with  or  without  the 
defense  specified  in  th^  last  section,  set  forth  facts,  showing  that 
he  has  an  estate  in  the  property  or  any  part  thereof,  adverse  to 
the  plaintiff,  in  fee,  or  for  life,  or  for  a  term  of  years  not  less 
than  ten,*  in  possession,  reversion,  or  remainder,  as  in  a  complaint 
for  the  same  cause  of  action;  or  the  defendant  may  set  forth 
facts  showing  that  he  has  an  interest  or  an  easement  in,  or  a 
lien  or  incumbrance  upon,  said  property;  and  thereupon  he  may 
demand  that  the  complaint  be  dismissed,  or  any  judgment  to 
which  he  would  be  entitled  in  an  action  brought  by  him  to  re- 
cover that  estate  in  said  property,  or  to  enforce  In  any  manner 
the  interest  or  easement  therein,  or  the  lien  or  Incnmbrance 
thereupon  which  he  asserts;  or  he  may  combine  any  two  €C 
more  of  said  demands. 

U  iSOlt  «h.  2X0. 
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I    1642.  (Am'dy  1891.1     Proeeedlrsa  tke  ■am«  mi  1b  •!•«<« 


Where  an  issue  of  fact  is  joined  in  an  action  brought  as  pre- 
scribed in  this  article,  unless  the  defendant  merely  demands  that 
the  complaint  be  dismissed,  if  the  defendant  claims  an  estate  in 
said  property,  the  subsequent  proceedings,  including  the  trial, 
judgment  and  execution,  are  the  same  as  if  it  was  an  action  of) 
ejectment,  except  as  otherwise  expressly  prescribed  in  this  title; 
if  the  defendant  claims  an  interest  or  easement  in,  or  a  lien  or 
incumbrance  upon,  saiu  property,  the  subsequent  proceedings  are 
the  same  as  if  It  was  an  action  brought  by  the  defendant  to 
establish  or  enforce  the  said  interest,  easement,  lien  or  incum- 
brance, and  the  court  may  award  any  appropriate  relief  except 
as  otherwise  expressly  prescribed  in  this  title. 

L.  1891,  ch.  210. 

f  ie4S.  Proceedlntfa  when  defeatdaat  olaiaui  1b  veTeraloB 


Where  the  defendant  claims  the  property  in  guestion,  or  any 
IMirt  thereof,  by  virtue  of  an  estate  in  remainder  or  reversion* 
be  need  not  establish  a  right  to  the  immediate  possession  thereof; 
but  where  the  verdict,  report,  or  decision  finds  that  he  has  such 
an  estate,  it  must  specify  the  time  when,  or  the  contingency 
upon  which,  he  will  be  entitled  to  possession;  and  final  judgment 
to  that  effect  must  be  rendered  accordingly,  without  damages. 
In  such  a  case,  an  execution  for  the  delivery  of  the  possession 
of  the  property  may  be  issued  upon  the  judgment;  but  only  by 
the  special  order  of  the  court,  made  upon  an  application  by  the 
defendant,  or  a  person  claiming  under  him,  and  satisfactory 
proof  that  the  time  has  arrived  when,  or  the  contingency  has 
happened  upon  which,  the  applicant  is  entitled  to  possession  by 
the  terms  of  the  judgment. 
S  B.  8.  814,  81S,  II  18  and  It  (2  Edm.  823),  sm'd  by  L.  1885,  ch.  611. 

f  1G44*  Jiidgrmeiit   awarding   defendant   poaaeaalon^   etc* 

Where  a  final  judgment,  in  favor  of  the  defendant,  determines 
that  he'  is  entitled  to  the  immediate  possession  of  the  property, 
it  must  award  him  possession  accordingly.  The  final  judgment 
must  also  award  to  him  his  damages  for  the  withholding  of  hia 
property,  as  in  an  action  of  ejectment. 
•  a.  8.  814,  815,  I  IB,  sm'd  u  on  page  438. 

I  1646.  (AnB'dy  1881 ,  1910.]     Jndvment  for  platntUk 

Final  judgment  for  the  plaintiff  must  be  to  the  effect  that  th« 
defendant,  and  every  person  claiming  under  him,  by  title  accrii* 
in^  after  the  filing  of  the  judgment-roll,  or  of  the  notice  of  ths 
pendency  of  the  action,  as  prescribed  in  article  ninth  of  this  titl% 
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hb  fortver  barred  from  all  claim  to  any  estate  of  inheritance,  oi 
for  iife,  or  for  a  term  of  years  m>t  less  thau  ten,  in  the  property: 
or  such  Judgment  must  be  that  the  defendant  and  every  permQ 
claim inf^  under  him,  as  above  stated,  be  forever  barred  from  all 
claim  to  any  interest  or  easement  in,  or  lien  or  incumbrance  upon, 
the  said  property,  of  any  kind  or  nature  whatsoever,  or  of  any 
particular  interest,  easement.  Hen  or  incumbrance  specified  In 
said  Judgment;  and  the  court  may  direct  any  instrument  pur- 
porting to  create  anj'  such  Interest,  easement,  lien  or  Incum- 
brance  to  be  delivered  up  or  to  be  canceled  of  record;  or  two  or 
more  of  said  forms  of  Judgment  may  be  awarded  In  the  same 
action.  If  such  a  judgment  is  taken  upon  the  defendant's  default 
In  appearing  or  pleading,  it  shall  not  award  costs  to  either  party, 
unless  it  be  taken  Upon  a  default  In  answering,  after  the  decision 
of  a  demurrer  to  the  complaint.  A  defendant  against  whom  no 
personal  claim  is  made  in  the  complaint  shall  not  be  entitled  to 
eo«tft  unless  awarded  by  the  court  when  such  ^defendant  asserts 
in  his  answer  and  establishes  a  claim  in  said  lands  adverse  to 
the  claim  of  the  plaintiff  in  said  action. 
L.  1891.  ch.  210;  L.   1910,  ch.  203.     In  effect  May  2,  1910. 

i  1640.   tAtn'a,  1901.1     Bffeef  of  Indtniieiit. 

A  final  judgment  in  favor  of  either  party,  in  an  action  brought 
as  prescribed  in  this  article,  is  conclusiTe  against  the  other  imrty, 
as  to  the  title  established  in  tlie  action;  and  also  against  every 
person  claiming  from,  through,  or  under  that  party,  by  title  accru- 
ing after  the  filing  of  the  judgment-roll,  or  of  the  notice  of  the 
pendency  of  the  action,  as  prescribed  in  article  ninth  of  thig  title. 
A  new  trial  of  said  action  after  judgment  shall  not  be  granted 
as  a  matter  of  right,  but  the  court  may,  in  its  discretion  in  the 
interest  of  justice,  grant  a  new  trial  upon  an  application  made 
by  any  party  within  one  year  after  said  judgment.  But  where 
a  defendant  is  an  infant,  an  idiot,  a  lunatic,  an  habitual  drank- 
ard,  or  imprisoned  on  a  crimijial  charge  or  in  execution  upon 
conviction  of  a  criminal  offence  for  a  term  less  than  life,  the  said 
defendant  shall  have  the  right,  within  one  year  after  his  dis- 
ability is  terminated,  to  apply  for  and  obtain  a  new  trial  of  said 
action,  and  the  representatives  of  such  a  defendant  shall  Have 
the  same  right  within  one  year  after  the  death  of  said  defendant, 
if  such  death  occurs  while  the  disability  continues.  Upon  any 
new  trial  of  an  action,  brought  as  prescribed  in  this  article,  the 
record  of  t\ni  evidence  given  upon  the  previous  trial,  may  be 
af^ain  offered  to  the  court  by  either  party,  and  may  be  received 
in  evidence,  in  case  the  name  evidence  cannot  be  again  procured. 
The  coorta  may  make  such  rules  and  ord^a  as  to  praserrinc  ^ 
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record  of  the  evidence  givoB  in  such  actioiui  and  perpetuating 
the  jproofs  produced  therein,  either  with  or  without  the  awarding 
of  any  other  relief  to  the  party  whose  proofs  are  so  perpetuated, 
as  shall  be  necessary  or  proper,  and  may  embrace  such  directions 
Ia  the  iudgmenti 

U  1801,  ch.  210. 

I   1047.  [Am'd,  IHBl.l   Action  to  determine  Widow**  4ower. 

A  person  claiming,  as  owner,  an  estate  in  fee,  for  life,  or  for 
rears,  in  real  property,  may  maintain  an  action  against  a  woman, 
who  claims  to  hare  a  right  of  dower  in  the  whole  or  a  part  of 
the  property,  to  compel  the  determination  of  her  claim.  But 
such  an  action  cannot  be  commenced  until  after  the  expiration 
of  four  months  after  the  death  of  defendant's  husband.  If  the 
defendant  is  under  any  of  the  disabilities  specified  in  the  last 
section,  the  provisions  of  that  section  relating  to  new  trials  and 
to  perpetuating  proofs,  shall  apply  to  her  case. 

L  1891.  ctu  210. 

I   l<l4tl.  Proeeedlnffs,  If  plAtntlfl  admlta  defendant'a  claim. 

In  an  action  brought  as  specified  in  the  last  section,  if  the 
complaint  admits  the  defendant's  right  of  dower  in  the  property 
described  therein,  or  any  part  thereof,  it  must  demand  judgment 
that  her  dower  be  admeasured.  In  that  case,  if  the  defendant 
does  not,  by  her  answer,  set  forth  facts  showing  that  she  is 
entitled  to  a  greater  right  of  dower,  or  another  estate  or  interest 
in  the  property,  than  is  so  admitted,  and  demand  judgment  there- 
for, as  if  she  was  the  plaintiff  in  an  action  for  dower,  the  court 
must  render  an  interlocutory  judgment,  directing  her  dower  to 
be  admeasured,  with  or  without  damages  for  its  detention,  as 
in  an  action  for  dower.  The  subsequent  proceedings  are  the 
same,  as  if  the  defendant  had,  as  plaintiff,  recovered  an  inter- 
locutory judgment  in  an  action  for  dower. 

g   1649.  Id.;  vrben  defendant**  clalnt  In  denied. 

Where  the  plaintiff  insists,*  in  his  complaint,  that  the  defendant 
has  not  a  right  of  dower  in  the  property,  he  must  demand  judg- 
ment that  she  be  forever  barred  from  such  a  claim.  In  that  case, 
or  where  the  plaintiff  admits  a  right  of  dower  in  the  defendant, 
and  the  defendant  in  her  answer  demands  judgment  for  a  greater 
ri<rht  of  dower,  or  another  estate  or  interest  in  the  property, 
than  18  so  admitted,  the  provisions  of  this  article,  relating  to  an 
action  to  compel  the  determination  of  an  adverse  claim  in  fee, 
or  for  life,  or  for  a  term  of  years  not  less  than  ten,  apply  to  all 
proceedings  suDsequent  to  the  answer. 
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8  1660.  [Am'dy  1801.)   TliU  article  appllca  to  oorporstioaa. 

An  action  may  be  maintained,  as  prescribed  in  this  article^  bf 
or  against  a  corporation,  or  by  or  against  an  nnincorporated  ano- 
ciatioo,  as  if  it  was  a  naturai  person,  or  snch  an  action  may  bo 
maintained  by  or  against  the  receiver  or  other  Bttccetaor  of  aa| 
such  corporation  or  association. 

U  18$1,  «b.  2W. 


«.  14. 1. 1,  a.  6  FOR  WASTE.  §§  1651-Ob 

ARTfCLB  SnCTB. 

AMonfor  waste. 

9mm^  1€B1.  Who  UaM«  to  actloa  for  waito. 

16SS.  Action  by  heir»  dOTiaee,  or  grantor  of  rorertloa. 
leos.  Id.;  by  ward  against  gnardlan. 

1654.  Id.;  by  grantee  of  real  ivoperty,  aoM  under  execatloa. 
166B.  Judgment  to  action  agalnat  tenant  of  partlcalar  estate. 
1666.  Action  agatoat  Jotot  tenant  or  tenant  to  common. 
1657.  Id.;  toteriocntoiy  judgment  for  partition. 

1668.  Id.;  damagea  to  be  dedncted  from  defendant'a  ahare. 

1669.  TIew;  wben  not  necesaary;  when  and  bow  made. 

I  1061.  ^nriio  llatble  to  flu$tlaa  for  wmate. 

Aa  action  for  waste  lies  against  a  tenant  by  the  curtesy,  In 
dovrer,  for  life,  or  for  years,  or  the  assignee  of  such  a  tenant. 
who,  daring  his  estate  or  term,  commits  waste  apon  the  real 
property  held  by  him,  without  a  special  and  lawful  written  Uoenae 
so  to  do;  or  against  such  a  tenant,  who  lets  or  grants  his  estate, 
and  still  retaining  possession  thereof,  commits  waste  without  a 
like   license. 

S  &.  8.  884,  If  1  and  9  <S  Bdm.  844). 

I  KHHL  Aetiom  bjr  beiYy  de-rlsevy  ov  srantor  of  roTOvsloa* 

An  heir  or  dertoee  may  maintain  an  action  for  waste,  com- 
mitted in  the  time  of  his  ancestor  or  testator,  as  well  as  in  hto 
own  time.  The  grantor  of  a  reTersion  may  maintain  an  action 
for  'waste,  committed  before  he  aliened  the  same. 

U..  8  4,  am'd. 

§  1968.  14. 1  ItT  yfwmrd  asmimst  graar#l«a* 

Sneh  an  action  may  also  be  maintained  against  a  guardian  by 
his  ward,  either  before  or  after  the  termhiation  of  the  guardian- 
■hip,  for  waste,  committed  upon  the  real  property  of  tne  ward, 
doriniT  the  guardianship. 

Id-  part  of.  I  1. 


I  I^IM.  M.|  ItT  ffnuitoe  mt  real  property  sold  wndor  os^ 

ittOA. 

"Where  real  property  is  sold  by  virtue  of  an  execution,  the  per- 
son, to  whom  a  conveyance  is  executed  pursuant  to  the  sale, 
may  maintain  an  action  for  waste,  committed  thereon  after  the 
sale,  against  the  person,  who  was  then  in  possession  of  the 
property. 

Id.,  f  88. 


g  14MHK.  Jadirsieat  la  aeHoa  asalast  tenant  of  partlealar 
mmtmtm. 

If  tbe  plaintiif  recovers  in  an  action  for  waste,  other  than  an 
action  brought  as  prescribed  in  the  next  section,  the  final  judg- 
ment must  award  to  him  treble  damages.  Where  the  action  is 
bron^bt  by  the  person  next  entitled  to  the  reversion,  and  it 
appears,  in  like  manner,  that  the  injury  to  the  estate  in  reversion 
Is  equal  to  the  value  of  the  tenant's  estate  or  unexpired  term,  or 
that  ft  was  done  maliciously,  the  final  judgment  must  also  award 
to  the  plaintiif  the  forfeiture  of  the  defendant's  estate,  and  the 
puaai  ssinn  of  the  place  wasted. 
Id  .  ff  18,  M  medlted  by  Go.  Proc.,  §  452.    See,  alao,  H  1080  and  1188, 
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§  lOSO.  Action  affalnv^  |9|nti  t«p%nt.  or  tenant  In  eommoB. 

An  action  for  waste  may  also  be  niaintained,  by  a  joint  tenant 
or  tcuuut  in  common,  arniuat  his  oo-tctiant,  who  cominlta  wa^te 
upon  the  real  i>roi>erty  held  in  joint  tenancy  or  in  common,  it 
the  plaintiff  recovers  therein,  he  is  entitled,  at  his  election,  eitttt 
to  n  final  judgment  for  treble  damnges,  as  BpeciHed  in  the  ]i>«t 
section,  or  to  have  partition  of  the  property,  aa  prescribed  In  tlie 
next  two  sections. 

2  R.  S.  334.  13  3  uiiU  11,  coDsoliOntea. 

9  1057.  Yd.;  Intevlocotory  Indsment  for  pArtttlom* 

Where  the  plaintifif  elects  to  have  partition,  as  prescribed  in  the 
last  section,  if  the  ploitdinf^s,  verdict,  report,'  or  decMou,  do  not 
determino  tlio  rights  and  interests  of  the  several  imrtles  in  the 
property  so  hold  in  joint  tenancy  or  in  common,  the  court  mnst 
ascertain  them,  by  n  reference  or  otherwise.  If  It  apnetmi  that 
there  arc  persons,  not  parties  to  the  nation,  who  mnst  have  bren 
made  pnrties  to  nu  action  for  the  partition'  of  the  property,  thcf 
must  be  brought  in  by  supplemental  aammoos,  and.  If  nedeeaafy, 
supplemental  nhndiiij^s  must  be  made.  When  the  rl^fats  and 
interests  of  all  the  parties  are  aaoertaised,  »b  interloentoiy  Judg- 
ment  for  the  partition  or  snle  of  the  property  mnst  be  rendered, 
and  the  snbseqnent  proc^ediniys  thereon-  nniat'be  tbm  «aatte»  aa  io 
an  action  for  the  pnrtition  of  the  property^  esct^t  as  otherwise 
prescribed  in  the  next  section. 

K.,  II  12.  18  and  14.  and  part  of  |  17,  ooaMflMafetd  aad  tm'd. 

I    1068.    Id.)    damases   to    be    deducted    from    defendaat** 
ahnre. 

The  plaintiff  may  elect  to  tak^  fitial  MHrtAetit  for  the  ftlnrle 
dnmatfee  awarded  to  him,  or  that  in  mnking  the  t>urtitk>B,  or  b 
dividing  the  proceeds  of  a  sale,  so  much  of  the  shore  of  the  d«- 
fendnnt  In  the  real  property,  or  the  preoeeds  thereof*  aa  wiU.be 
sufficient  to  compensate  the  plaintiff  for  his  single  damages,  aad 
the  costs  of  the  action,  other  than  the  expenses  of  Qiaking  the 
partition  or  sale,  be  laid  off  or  paid,  as  the  case  may  hti  to  the 
l»la  ill  tiff.  The  •residue  eif  tbe  property  or  pmoeeda,  ne*  laid  eff  or 
diBtributed  to  the  plaintiff  or  the  defendant,  must  be  laid  off  or 
paid  to  the  persons  entitled  thereto,  ficcordiog  to  their  respective 
rights  and  Interests. 

Id.,  If  15.  10,  and  laat  daiuw  ot  |  17,  am'd. 


I  IGSO.  View  J  'wben  not  necessary)  when  and  liovf  wad^ 

In  an  action  for  waste,  it  is  not  necessary,  either  upon  the 
execution  of  a  writ  of  inquiry,  or  upon  the  trial  of  an  issue  of 
fact,  that  the  jury,  the  ^ud«e.  w  tUe<rai?rM,  ^hoold  viev  tbe  K^ 
erty.  Where  the  trial  is  by  a  referee,  or  by  the  court  withoatf 
jury,  the  referee  or  the  judge  may,  in  his  discretion,  view  the 
pronorty.  an^l  (^Woot  tho  attorneys  for  the  pnft!<*s  to  attend  accort- 
ItigV-  tn  any  o  her  case,  the  cp'^rt  may,  m  Ita  dlscretloti,  hfnHA 
direct  a  view  by  the  jury. 

StttoUtutoa  (oc  Id.,  part  ef  8S  B  and  10. 
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AsUonfor  a  nmmnoe. 

Wm9m  IfMM).  Wbeo   aetfwi  ib»7   1m   t)fo«glit. 

1661.  Defeadants  therein. 

1662.  FliMl  judgment. 

IMa,  AppUoatiMi  of  tbi«  artlcl«. 

1  IGGO.  Mr  ben  aetlon  w^mj  be  bro«sbt. 

An  action  for  a  uuiHfluce  maj  be  maintained  in  any  case,  wliere 
sucli  an  action  might  have  been  maintained  under  the  laws  in 
force,  immediately  before  this  act  takes  effect. 

2  B.  S.  332,  f  1  (2  Edm.  343).  and  Go.  Proc.,  |  454. 

I    1061.  Defendants  tbereln. 

A  person  by  whom  the  niiisaoce  has  been  erected,  and  a  person 
io  wooni  the  real  nroperty  has  been  transferred,  may  be  joined  as 
defendants  in  sucu  an  action. 

Id.,    f    X 


i  nWfm,  Final  |iia»we»t. 

A    final  judgment  in   fayor  of  the  plafntiff,   may  award  him 
daniairea,  or  direct  the  removal  of  tlie  nuisance,  or  both. 
Id.,  f  T,  am'd  \fy  Co.  Proc.,  f  454. 

f   aoas.  A»»iteatlem  of  tbU  arttele* 

This   article  does  not  affect  an  action,  wherein  the  complatvt 
demands  judgment  for  a  sum  of  money  only. 
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ARTIOIiB  1SI6HTH. 

Other  dustione  retating  to  real  property. 

8ml  1664.  OerUlD  peraons  holding  OT«r  deemed  trespaMen.    ActSon  agalMl 
them. 
1065.  ReTersloner,  etc.,  may  maintain  action. 

1666.  Joint  tenant,  etc.,  may  maintain  action  against  bis  eD-ttiiaiit> 

1667.  Action  for  cutting,    etc.,    treea. 

1668.  Id.;  when  treble  damages  may  be  recorered.  / 

1669.  Treble  damages  for  forcible  entiy  or  detainer. 

i  1004.  Certain  person*  holding^  over  deemed  treapfluuen. 
Action  agrninHt  tbem* 

A  person  in  possesaion  of  real  property,  as  guardian  or  trustee 
for  an  infant,  or  having  an  estate  determinable  upon  one  or  more 
lives,  who  holds  over  and  continues  in  possession,  after  the  de- 
termination of  his  trust  or  particular  estate,  without  the  espretf 
consent  of  the  person  then  immediately  entitled,  is  a  trespasser. 
An  action  may  be  maintained  against  him.  or  his  executor  or 
administrator,  by  the  person  so  entitled,  or  his  executor  or  admin- 
istrator, to  recover  the  full  value  of  tne  profits,  recelTed  dnriog 
the  wrongful  occupation. 

1  B.  8.  749,  I  7  (1  Bdm.  700). 

f  1666.  Heveraloner,  ete^  may  maintain  aetlon. 

A  person,  seized  of  an  estate  in  remainder  or  reversion,  may 
maintain  an  action  founded  upon  an  injury  done  to  the  inherit- 
ance, notwithstanding  any  intervening  estate  for  life  or  for  yeara 

I  1666.  Joint  tenant,  eto«»  may  maintain  aetlon  asalast 
his  co-tenant. 

A  joint  tenant  or  a  tenant  in  common  of  real  property,  or  his 
executor  or  administrator,  may  maintain  an  action  to  recover  his 

i'ust  proportion  against  his  co-tenant,  who  has  received  more  thsn 
lis  own  just  proportion,  or  against  his  executor  or  administrator. 

Substituted   fOr  Id.,   §  9. 

I  166T.  Action  for  enttlngr»  etc.,  trees* 

If  any  person  cuts  down  or  carries  off  any  wood,  undprwood. 
tree,  or  timber,  or  girdles  or  otherwise  despoils  a  tree  on  the  land 
of  another,  without  the  owner's  leave;  or  on  the  common,  or 
other  land,  of  a  city,  village,  or  town,  without  having  right  or 
privilege  in  those  lands,  or  license  from  the  proper  oflBcer;  an 
action  may  be  maintained  against  him,  by  the  owner,  or  the  dt/i 
village,  or  town,  as  the  case  may  be. 

8  R.  8.  888,  I  1  (2  Edm.  849),  am*d. 

I  1668.  Id.  I  vrlten  treble  damagrea  may  be  reco-rered. 

In  an  action  brought  as  prescribed  in  the  last  section,  the 
plaintiff  may  state  in  his  complaint  the  amount  of  his  damagesi 
and  demand  judgment  for  treble  the  sum,  so  stated.  Thereoppn, 
if  the  inquisition,  or,  where  iRsues  of  fact  are  tried,  the  veroict, 
report  or  decision,  awards  him  any  damages,  he  is  entitled  to 
judgment  for  treble  the  sum  so  awarded,  except  that  in  either  of 
the  following  cases,  judgment  must  be  rendered  tor  •Ing)' 
damages  only. 


c.  H 1. 1, «.  8  REAL  PROPERTT.  §1660 

1.  Where  the  rerdict,  report,  or  decision  finds  affirmatiyely  that 
the  injury,  for  which  the  action  was  brought,  was  casual  and 
involuntary;  or  that  the  defendant,  when  he  committed  the  injory, 
had  probable  cause  to  believe  that  the  land  was  his  own. 

2.  \Vhere  the  defendant  has  pleaded,  and  the  verdict,  report,  or 
decision  finds  affirmatively*  that  the  injury,  for  which  the  action 
was    brought,  was   committed    by    taking   timber,  for   the  pur- 

gose  of  making  or  repairing  a  public  road,  or  a  public  bridge,  or 
y  taking  any  wood,  underwood,  or  tree,  for  a  like  purpose,  by 
anthority  of  a  commissioner  or  overseer  of  highways. 
2  B.  S.  888.  H  2  ana  8,  and  part  of  |  1. 

I  1660.  Treble  damairea  for  foretble  9Wtixy  or  detalaer. 

If  m.  person  is  disseised,  ejected,  or  put  out  of  real  property,  in 
a  forcible  manner;  or  after  he  has  been  put  out,  is  held  and  kept 
out,  by  force,  or  by  putting  him  in  fear  of  personal  violence,  he  is 
entitled  to  recover  treble  damages,  in  an  action  therefor  against 
the  wrong-doer. 

Id.,  f  4,  aa'd.   Sae  i  1184,  aata. 
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ARTICLB  ItlNTM. 

Provisions  applicable  io  two  or  more  of  the  actions  specified  in  this 

title. 

Sec.  1670.  Notice  of  pendcncr  of  action  .bi;.  plaintiff. 

1671.  Kttf^t  of  notlotv 

1672.  Notice  to  be  ivcorded  and  Indexed. 

1673.  I<otloe  of  pendi»ncy  of  action  by  defendant. 

1674.  When  and  bow  notice  may  be  cancelled. 

1675.  When   and  bow   court   may  compel  dollTery  of  poaaewatai  of  Mai 

property  to  purchaser. 

1676.  Upon  sale  of  real  property,  otfloer  to  pay  titzei.  ete. 

1(&77.  Judgment  to  be  eotered  In  cuui»iy  wneni  real  piui»ettjr  la  9liiialiKl. 

1078.  Hale;    notice  of;    hotr  conducted. 

1079.  Furchaaia  by  cettulu  olUcera  piobiblted.    Penalty. 

1C80.  ReYOittlonitr.  elc,  may  biixitf  action  alter  tenants  def'«'ilL 

1681.  Defendant,  Luw  prevented  from  commlttUig  wusie,  ei.c. 

1682.  When  order  for  survey  miiy  be  made. 
1083.  Ooutenta  and  aervlae  of  mder. 

1684.  Authurliy  of   puity   under  oider. 

1686.  Liability  of  purchaser,  peudUig  an  action. 

1686.  Infant  may  maintain,  etc.,  real  actluu  ib  bla  04rn  nat^. 

1687.  Joinder  of  real  actlona  wltli  others. 

1688.  When  special  proceeding  to  recorer  real  property  not  aUuwed. 

f  1G70.  [Am'df  1904.]  Notice  of  peadency  of  action  by 
plAlBtlif. 

In  an  action  brought  to  recover  a  judgment  affecting  the  title 
to,  or  the  possession,  use,  or  enjoyment  of,  real  property,  if  the 
complaint  is  verified  the  plaintiff  may,  when  he  files  his  com- 
plaint, or  at  any  time  afterwards  before  final  judgment,  file,  id 
the  clerk's  office  of  each  county  where  the  property  is  situated, 
a  notice  of  the  pendency  of  the  action,  stating  the  names  of  the 
parties,  and  the  object  of  the  action,  and  containing  a  brief  de* 
ecription  of  the  property  5n  that  county,  affected  thereby.  Such 
a  notice  may  be  filed  with  the  complaint,  before  the  service  of 
the  summons;  but,  in  that  case,  personal  service  of  the  summons 
must  be  made  upon  a  defendant,  within  sixty  days  after  the 
filing,  or  else,  before  the  expiration  of  the  same  time,  publicatiuu 
of  the  summons  must  be  commenced,  or  service  thereof  must  be 
made  without  the  state,  pursuant  to  an  order  obtained  therefor, 
as  prescribed  in  chapter  fifth  of  this  act. 

see  Go.  Proc..  |  132;  eee.  |  1681,  also,  {  1673,  poat;  L.  1904,  eta.  SIS.     ib. 
effect  Sept.   1,  1904. 

i   1071.   [Am'd,  ItMIR.]     BIfect  of  notice. 

Where  a  notice  of  the  pendency  of  an  action  may  1)2  nUM,  as 
prescribed  in  the  last  section,  the  perJency  of  the  action  is  con- 
structive notice,  from  the  time  of  so  filinp  the  notice  ouly,  to 
a  purchaser  or  incumbrancer  of  the  property  affectetl  thereby, 
from  or  against  a  defendant,  with  respect  to  whom  the  notice  is 
directed  to  be  indexed,  as  prescribed  in  the  next  section.  A  per- 
son, whose  conveyance  or  incumbrance  is  subsequently  executed, 
or  subsequentlv  recorded,  is  bound  by  all  proceedmgs  taken  in  the 
action,  after  tne  filing  of  the  notice,  to  the  same  extent  as  if  he 
was  a  party  to  the  action.  In  any  action,  other  than  an  action  to 
foreclose  a  mortgage  or  for  the  partition  of  real  property  or  for 
dower,  in  which  a  notice  of  the  pendency  thereof  has  been  filed, 
and  in  which  it  shall  appear  to  the  court  upon  e  motion  made  as 
hereinafter  provided,  tnat  adequate  relief  can  be  secured  to  the 

Elaintiff  by  a  deposit  of  money,  or  in  the  discretion  of  the  court 
y  the  giving  of  an  iindertnkincr.  as  hereinafter  provided,  where 
the  cancellation  of  such  notice  is  not  otherwise  expressly  provided 

4n» 
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for  or  regulated,  any  defendant  or  any  other  person  having  an 
intereat.in  the  pronerty  affected  by  the  action,  may  apply  tor  the 
canceliatiun  of  such  notice.  Such  appUcatiou  shall  be  by  luotiou 
made  in  the  action  upon  notice,  to  bo  dirPtted  and  approved  by 
the  court,  to  all  the  parties  to  the  a<*tidfi"iSid  to  such  other  pef*-' 
sons  as  the  court  tnay  direct,  tf  the  coitrt'  oh  the  hearing  of  tha  • 
motion  shall  decide  that  adequate  relief  can  be  secured  to  the 
plaintiff  and  that  the  caBe  is  one  in  which  the  judgment  sought 
to  be  enforced  against  the  real  property  mentioned  m  said  notice 
of  pendency  of  action  may  be  aecured  by  the  deposit  of  the  amount 
claimed  or  by  the  giving  of  an  undertaking,  the  court  may  make 
an  order  directing  that  the  applicant  make  a  deposit  in  court  of 
a  sum  of  money,  or  in  the  discretion  of  the  court,  give  an  under- 
taking with  at  least  two  sufficient  sureties  for  the  payment  of 
any  amount  which  the  party  filing  such  notice  of  pendency  of 
action,  or  any  other  party  to  the  action  claiming  an  interest  or 
lien  upon  such  real  property  may  recover  in  the  action,  and  wiH 
pay  the  judgment  sought  to  be  enfbrcod  against  said  real  property, 
in  4he  event  that  a  final  judgment  shall  be  recovered  therein  and 
conditioned  for  the  performance  of  such  other  terms  as  the  court 
may  direct,  and  that  thereupon,  and  upon  such  other  terms,  if 
any,  as  the  court  shall  deem  eouitable,  an  order  be  made  can- 
celling such  notice  of  record.  The  sum  required  to  be  paid  into 
court  or  the  amount  of  the  undertaking,  shall  be  at  least  the 
amount  claimed  by  the  plaintiff  or  the  value  of  the  property 
affected  by  the  action  or  the  interest  of  the  party  filing  such 
notice  therein,  with  interest  and  costs,  and  if  the  court  allow  an 
undertaking  to  be  given,  a  copy  thereof  with  notice  of  filing  of 
the  same,  shall  be  served  upon  the  attorney  for  the  plaintiff  and 
upon  such  other  parties  as  the  court  may  direct  and  notice  of  not 
less  than  two  \aAyii  »f  th*  hsHflcatfon  of  the  sureties.  Upon  the 
deposit  of  the  sum  required  into  court,  or  if  an  undertaking  is 
given,  upon  the  approval  of  such  undertaking  by  the  court  or  a 
iudge  thereof  and  the  compHince  with  such  other  terms  as  may 
have  been  imposed,  the  court  may  direct  that  the  notice  of  pen- 
dency of  action  be  cancelled  of  record  by  a  particular  clerk  or  bv 
all  the  clerks  with  whom  it  Is  filed  and  recorded,  which  cancel- 
lation must  be  made  by  a  note  to  that  effect,  on  the  margin  of 
the  record,  refertintf  to  the  order.  Unless  the  order  is  entered 
in  the  same  clerk's  office,  ^  certified  copy  thereof  must  be  filed 
therein,  before  the  notice  is  caufdlod.  After  a  notice  of  pen- 
dency of  action  has  been  cancelled  as  herein  provided,  neither 
the  proceedings  In  th^  action,  nor  any  judgment  which  may  be 
rendered  therein,  shall  affect  the  real  property  described  in  any 
notice  of  pendency  which  has  heen  cancelled  pursuant  to  the 
p-nvi«-ions  of  this  section. 

Co.  P1390.,.  i  132;  U  KMA^eh.  G^    Ip  ftavt  Sept.  l.  1905. 

{  1671 -a.    [Added,   1016.]     Persons    bonnd    hT  Judffment    In 
eertain  Actional. 

In  an  action  or  proceediag  specifierl  In  articles  second,  third 

or  fourth   of   this   title,   all   the   proceedings   and    the  judgment 

sfafitl  bind,  in  addition  to  the  persons  who  are  bound  pursuant  to 

409 


r 


i  1 1670-72  REAL  PHOPERTY.  c.  14. 1. 1,  t.  9 

ARTICL.IS   ITINTH. 

Provisions  applicable  io  two  or  more  of  the  actions  specified  i*  this 

title. 

Sec.  1670.  Notice  of  pendencf  of  actloa  hx  pUUfcUr. 

1671.  Ktrwt  of  notlotv 

1672.  Nolico  to  bo  woordod  and  ind^xpd. 

167J^  I.'otlr**  of  iM»nd«»nry  of  at'tlon  by  d4*f(»tidant. 

1674.  When  and  how  notice  may  be  caooellHl. 

1676.  When   and  bow   enart   may  compel  delWery  of  poa>Mahju  af  tail 

property  to  purchaser. 
1670.  Upon  aale  of  real  propfttly,  ofllc«r  to  pay  taxei.  Me. 
Itt77.  Judgment  to  be  eQtered  la  cuu»iy  wnera  real  piupettjr  la  sltuaicd. 
1678.  Hale;    nottee   of;    how   conducted. 
107V.  Furcbaaia  by  ceitiiiu  olficera  problbitoO.    Penalty. 

1680.  RCToisloner.  etc.,  may  bilnie  actK>n  alLor  tenant  s  def^Mlt. 

1681.  Defendant,  Low  prevented  from  commlttliig  vuaiis,  «wc. 

1682.  When  order  for  survey  may  be  made. 
)083.  Ooutenta  and  aaivlce  of  oidtr. 

1684.  Autliurlty  of   paiiy  under  oider. 

1686.  Liability  of  purchaser,   pending  an  action. 

1686.  Infant  may  maintain,  etc.,  real  aetlou  ib  bla  9m  iiatae. 

1687.  Joinder  of  real  actlona  wJtIi  others. 

1688.  Wben  special  proceeding  to  recover  real  property  not  allowed. 

f  1070.  [Am'd,  1904.]  Notice  of  peadencr  of  actioa  by 
plalntlif. 

In  an  action  brought  to  recoTer  a  jndgment  affecting  the  title 
to,  or  the  possession,  use,  or  enjoyment  of,  real  property,  if  the 
complaint  is  verified  the  plaintiff  may,  when  he  files  his  com- 
plaint, or  at  any  time  afterwards  before  final  judgment,  file,  in 
the  clerk^s  ofiice  of  each  county  where  the  property  is  situated, 
a  notice  of  the  pendency  of  the  action,  stating  the  names  of  the 
parties,  and  the  object  of  the  action,  and  containing  a  brief  de- 
scription of  the  property  :n  that  county,  affected  thereby.  Sudi 
a  notice  may  be  filed  with  the  complaint,  before  the  serrice  of 
the  summons;  but,  in  that  case,  personal  service  of  the  summons 
must  be  made  upon  a  defendant,  within  sixty  days  after  the 
filing,  or  else,  before  the  expiration  of  the  same  time,  publicatiou 
of  the  summons  must  be  commenced,  or  service  thereof  must  he 
made  without  the  state,  pursuant  to  an  order  obtained  therefor, 
as  prescribed  in  chapter  fifth  of  this  act. 

bee  Go.  Proc.,  {  132;  see,  I  1681,  also,  I  1678,  post;  L.  1904,  ch.  618.    u. 
elTuct  Sept.   1,  1004. 

I   1071.    [Am*d,  IIMMS.]     Blleot  of  notice. 

Whore  a  notice  of  the  pendency  of  an  action  may  1>3  uKhI,  as 
prescribed  in  the  last  section,  the  per-Jency  of  the  action  is  wir 
structive  notice,  from  the  time  of  so  filing  the  notice  only,  to 
a  purchas^T  or  incumbrancer  of  the  property  affected  thereby, 
from  or  against  a  defendant,  with  respect  to  whom  the  notice  is 
directed  to  be  indexed,  as  prescribed  in  the  next  section.  A  per- 
son, whose  conveyance  or  incumbrance  is  subsequently  executed, 
or  subsequently  recorded,  is  bound  by  all  proceedings  taken  in  the 
action,  after  the  filing  of  the  notice,  to  the  same  extent  as  if  be 
was  a  party  to  the  action.  In  any  action,  other  than  an  actioa  to 
foreclose  a  mortgage  or  for  the  partition  of  real  property  or  for 
dower,  in  which  a  notice  of  the  pendency  thereof  has  been  filed, 
and  in  which  it  shall  appear  to  the  court  upon  s  motion  made  «« 
hereinafter  provided,  that  adequate  relief  can  be  secured  to  the 

Elaintiff  by  a  deposit  of  money,  or  in  the^  discretion  of  the  coort 
y  the  giving  of  an  undertaking,  as  hereinafter  provided,  where 
the  cancellation  of  such  notice  is  not  otherwise  expressly  provided 
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for  or  regulated,  any  defendant  or  any  other  person  having  an 
interest. in  tlie  property  affected  hy  the  actiou,  may  apply  for  the 
cancellatiun  of  such  uotice.     Such  appUc|itiou  shall  be  by  motiuu 
made  in  the  actiou  upon  notice,  to'be  dirPctod  and  approved  by 
the  court,  to  all  the  parties  to  the  a<^tidii'*4'iid  to  such  other'  l)ef-' 
sons  as  the  court  may  direct.    If  the  coiftt'6fa  the  hearing  of  the- 
motion  shall  decide  that  adequate  relief  can  be  secured  to  the 
plaintiff  and  that  the  case  is  one  in  which  the  judgment  sought 
to  be  enforced  against  the  real  property  mentioned  In  said  notice 
of  pendency  of  action  may  be  secured  by  the  deposit  of  the  amount 
claiBicd  or  by  the  giving  of  an  undertaking,  the  court  nlay  maliLo 
an  order  directing  that  the  applicant  make  a  deposit  in  court  of 
a  sum  of  money,  or  in  the  discretion  of  the  court,  give  an  under- 
taking with  at  least  two  sufficient  sureties  for  the  payment  of 
any  amount  which  the  party  filing  such  notice  of  pendency  of 
action,  or  any  other  party  to  the  action  claiming  an  interest  or 
lien  upon  such  real  property  may  recover  in  the  action,  and  will 
pty  the  judgment  sought  to  be  enfbrced  against  said  real  property* 
in  <he  event  that  a  final  judgment  shall  be  recovered  therein  and 
conditioned  for  tne  perfjormance  of  such  other  terms  as  the  court 
may  direct,  and  that  thereupon,  and  upon  such  other  terms,  if 
any,  as  the  court  fthall  deem  equitable,  an  order  be  made  can- 
celling such  notice  of  record.     Toe  sum  required  to  be  paid  into 
court  or  the  amount  of  the  undertaking,   shall  be  at  least  the 
amount  claimed  by  the  plaintiff  or  the  value  of  the  property 
ft(F»cted  by  th«  action  or  the  interest  of  the  party  filing  suph 
notice  therein,  with  interest  and  costs,  and  if  the  court  allow  an 
ondertaking  to  be  given,  a  copy  thereof  with  notice  of  filing  of 
the  same,  shall  be  served  upon  the  attorney  for  the  plaintiff  and 
upon  such  other  parties  as  tne  court  may  direct  and  notice  of  not 
less  than  tw^  \d^yii  of  the  h^tMcation  of  the  sureties.     Upon  the 
deposit  of  the  sum  required  into  court,  or  if  an  undertaking  is 
given,  upon  the  approval  of  such  undertaking  by  the  court  or  a 
iudge  thereof  and  the  complltnoe  with  such  other  terms  as  may 
save  been  imposed,  the  court  may  direct  that  the  notice  of  pen- 
dency of  action  be  cancelled  of  record  by  a  particular  clerk  or  bv 
all  the  clerks  with  whom  it  is  filed  and  recorded,  which  cancel- 
lation Tttttst  be  made  by  a  note  to  that  effect,  on  the  margin  of 
the  record,  Teferrinfc  to  th*  order.     Unless  the  order  is  entered 
in  the  aaroe  clerk's  office,  a  certified  copy  thereof  must  be  filed 
therein,  before  the  notice  is  cancelled.     After  a   notice  of  pen- 
dency of  action  has  been  cancelled  as  herein  provided,   neither 
the  proceedings  In  the  action,  nw  any  judgment  which  may  be 
rendered  therein,  shall  affect  the  real  property  described  in  any 
notice   of  pendency   whicn   has  been   cancelled   pursuant   to   the 
p-ovi»inn8  rf  this  section. 
Co.  Pom.,  i  1S2:  U  1006,. eb..  60.    la  tf^t  6«iDt.  1. 1905. 
f  1071 -a,    [  Added*   1016.]     Persons    bonnd   br  Jvdffment    In 
eertAin  actional. 

In  an  action  or  proceeding  specified  in  articles  second,  third 
or  fourth  of  this  title,  all  the  proceedings  and  the  judgment 
shall  bind,  in  addition  to  the  persons  who  are  bound  pursuant  to 

409 


{§  1672-73  HEAL  PROPEBTY.  cU»t.l,a,i» 

the  provisions  of  section  sixteen  hundred  and  seventy,  all  per- 
sons who  acquire  inchoate  dower  in  the  real  property  described 
in  the  notice  of  pendency  of  the  action  after  the  filing  of  such 
notice  and  also  all  persons  born  between  the  filing  of  such 
notice  of  pendency  of  action  and  the  entry  of  judgments  in  such 
action  who  would  have  been  bound  by  such  proceedings  if  bora 
after  such  judgment;  provided  the  court  may  in  its  discretion  at 
any  time  before  final  judgment  allow  any  such  person  to  inter- 
vene or  may  require  that  he  be  brought  in  as  party,  or  may 
make  such  other  order  or  provision  for  the  protection  or  recog- 
nition of  his  rights  as  justice  may  require  and  the  circumstances 
of  the  case  permit.  In  admitting  such  new  party  or  requiring 
such  new  party  to  be  brought  in  the  court  may  give  or  refuse 
leave  to  answer;  may  permit  or  direct  that  the  answer  of  any 
other  defendant  or  defendants  stand  as  his  answer;  may  direct 
that  the  action  retain  its  place  on  the  calendar;  may  require  or 
dispense  with  the  appointment  of  guardian  ad  litem;  may  allow 
a  new  trial  or  any  re-hearing;  or  direct  that  all  or  any  part  of 
the  proceedings  stand  and  bind  such  new  party  or  make  or 
impose  any  other  provision,  term  or  condition  that  to  the  court 
may  seem  proper. 
Added  by  L.  1916,  ch.  618,  in  effect  Sept.  1.  1916. 

I  1672.   [Am'd,  1»18.]    Notice  to  be  rooovdod  wa«  imdoxod. 

Each  county  clerk  with  whom  such  a  notice  is  filed,  most  Im- 
mediately record  it  in  a  book  kept  in  his  office  for  that  purpose, 
and  index  it  to  the  name  of  each  defendant,  specified  in  a  direc- 
tion, appended  at  the  foot  of  the  notice,  and  subscribed  by  the 
attorney  for  the  plaintiff.  The  notice  filed  in  partition  suits  most 
be  indexed  against  the  name  of  each  plaintiff  and  of  each 
defendant  having  any  interest  or  estate  in  the  premises.  The 
expense  of  procuring  a  new  book,  when  necessary,  must  be  paid 
out  of  the  county   treasury,  as  other  county  charges. 

L.   1864,   ch.   53,    ||   1   and  2    (6  Mm.  381).     Am'd  by  L.   1918.  ch.  •. 

In  effect  Sept.  1,  1913. 

I  1678.  Notice  of  peadeiify  of  AOtfoa  br  Aef«a4*mt. 

Where  a  defendant  sets  up  in  his  answer  a  counterclaim,  upon 
which  he  demands  an  affiriaative  judgment  affecting  the  title  to, 
or  the  possession,  use,  or  enjoyment  of,  real  property,  he  may, 
at  the  time  of  filing  his  answer,  or  at  any  time  afterwards  before 
final  judgment,  file  a  lilpe  notice.  The  last  three  sections  apply 
to  such  a  notice.  For  the  purpose  of  such  an  application,  the 
defendant  filing  such  e  notice  is  regarded  as  a  plaintiff,  and  the 
plaintiff  is  regarded  s6  a  defendant. 

Co.  Proc.,  I  132.  In  p«rt.    See  |  1670,  ante. 
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I  1074.   [Am'd,    1602.]      Wliea    asA    M»w    BOMae    may    b* 
eaaeelled. 

After  the  action  is  settled,  discoutinaed,  or  abated,  or  final 
judgment  is  rendered  therein  against  the  party  filing  the  notice, 
and  the  time  to  appeal  herefrom  has  expired,  or  if  a  plaintiff 
filing  the  notice  unreasonably  neglects  to  proceed  in  the  action, 
the  court   may,   in   its  discretion,   upon   the   application   of  any 
person  aggrieved,  and  upon  such  notice  as  may  be  directed  or 
approved  by  it,  direct  that  a  notice  of  the  pendency  of  an  action, 
filed  as  prescribed  in  the  last  four  sections,  be  cancelled  of  record 
by  a  particular  clerk,  or  by  all  the  clerks,  with  whom  it  Is  filed 
and  recorded.     The  cancellation  must  be  made  by  a  note  to  that 
effect,  on  the  margin  of  the  record,  referring  to  the  order.     Unless 
the  order  is  entered  in  the  same  clerk's  office,  a  certified  copy 
thereof  must  be  filed  therein,  before  the  notice  is  cancelled.     In  a 
judgment  creditor's  action,  the  court  may,  at  any  stage  of  the 
proceeding,  upon  notice  to  the  plaintiff  or  to  the  judgment  creditor 
to  be  affected  thereby,  direct  that  a  notice  of  the  pendency  thereof 
be  cancelled,   upon   payment  into   court   of  the   amount   of   the 
judgment  or  judgments  sought  to  be  enforced  in  such  action, 
together   with   the  accrued   mterest  and   such   sum   in   addition 
thereto  as  the  court  may  deem  sufficient  to  cover  interest  likely  to 
accrue  during  the  pendency  of  the  action  and  costs.    Or,  in  lieu 
thereof,  the  cotirt  may,  in  its  discretion,  order  that  an  under- 
taking be  given  in  a  sum  doable  the  amount  of  the  judgment  or 
judgments  sought  to'l)e  enforced,  with  two  sufficient  sureties  to 
be  approved  by  the  court  or  a  judge  thereof,  conditioned  that  the 
defendant  or  defendants  applying  therefor  will  pay  the  Judgment 
or  jodgments  sought  to  be  enforced  against  said  property,  with 
interest  and  costs  in  the  event  that  a  final  judgment  shall  be 
entered  in  such  judgment  creditor's  action  in  favor  of  the  judg- 
ment creditor  or  creditors  to  the  effect  that  such  real  estate  was, 
at  the  time  of  the  filing  of  said  notices  of  pendency  of  action, 
equitably  chargeable  therewith.     A  copy  of  said  undertaking,  with 
notice  of  the  filing  of  the  same,  shall  be  served  upon  the  attorney 
for  the  judgment  creditor,  and  notice  of  not  less  than  two  days 
ot  the  justification  of  the  sureties.    Upon  the  approval  of  such 
undertaking  by  the  court  or  a  judge  thereof,  the  court  may  direct 
that  the  notice  of  pendency  of  action  l)e  cancelled  of  record,  in  the 
manner  above  provided.     Where  a  'judgment  creditor's  action  is 
broaeht  by  the  plaintiff  as  well  on  his  own  behalf  as  on  behalf  of 
mcfa  other  creditors  as  may  come  in  and  contribute  to  the  expense 
>f  such  action,  notice  of  the  application  to  cancel  such  lis  pendens 
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«hall  be  giren,  as  well  to  the  plaintiff  at  to  such  other  judgment 
creditors  as  shaH,  before  the  service  of  the  notice  of  motion  or 
order  to  show  cause,  hare  served  npon  the  attorney  appearing  for 
the  defendant  in  whose  name  the  title  shall  stand  at  the  time  of 
the  commencement  of  the  action  a  notice  to  the  effect  that  snch 
judgment  creditor  elects  to  come  in  and  contribute  to  the  ezpensn 
of  such  action,  which  notice  shall  also  describe  the  judgment  bj 
giving  the  name  of  the  court  in  which  was  recovered  such 
recovery  and  the  amount  thereof,  and  shall  be  accompanied  by  an 
affidavit  of  the  judgment  creditor  or  his  attorney  to  the  effect  that 
such  judgment  has  been  duly  docketed,  giving  the  date  and  place 
of  such  docket,  and  that  an  execution  has  been  Issued  thereon  to 
the  sheriff  of  the  proper  county  and  has  been  returned  unsatisfied, 
and  the  amount  claimed  to  be  due  thereon.  In  such  case  the 
court  shall  provide  for  like  deposit  or  like  security,  as  the  ca» 
may  be,  for  the  benefit  of  the  judgment  creditor  giving  such 
notice  before  the  cancellation  of  such  notice  of  pendency  of  acdoa 

L.  1892,  ch.  604. 


1  1676.    "Wlieii   and  bow  eonrt  mar  eompel   dellTCvr  •< 
po«iefl«ion  of  real  property  to  par«basor« 

Where  a  judgment  in  an  action  specified  in  this  title,  aHota  to 
any  persons  a  distinct  parcel  of  real  property,  or  contains  a  dircc^ 
tion  for  the  sale  of  real  property,  or  confirms  such  an  allotment  or 
sale,  it  may  also,  except  in  a  case  where  it  is  expressly  presciiM 
in  this  act  that  the  judgment  may  be  enforced  by  execatioo. 
direct  the  delivery  of  the  possession  of  the  property  to  the  pertoa 
entitled  thereto.     If  a  party,  or  his  representative  or  successor. 

who  is  bound  by  the  judgment,  withholds  possession  from  tbe 
person  thus  declared  to  be  entitled  thereto,  the  court,  besides 
punishing  the  disobedience  as  a  contempt,  may,  in  its  discretioB. 
by  order,  require  the  sheriff  to  put  that  person  into  possession- 
Such  au  order  must  be  executed,  as  if  it  was  an  execution  for  tbc 
delivery  of  the  possession  of  the  property. 

2  R.  S.  191,  part  of  {  152  (2  E()ku.  199). 

/i  10T9.  IJpoB  mmlm  of  reiki  property,  oflleer  to  pay  taxMi 
e. 

Where  a  judgment  rendered   in  an  action  for  partition,  for 

dower,  or  to  foreclose  a  mortgage  upon  real  property,  direcli  i 

sale  of  the  real  property,  the  officer  making  the  sale  mutt,  oot  of 

the  proceeds,  unless  the  judgment  otherwise  directs,  pay  ail  taies, 

assessments  and  water  rates,  which  are  liens  upon  the  propotT 

sold,  and  redeem  the  property  sold  from  any  sales  tor  unpaid 

taxes,  assessments,  or  water  rates,  which  have  not  apparestly 
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become  abaolate.  The  sums,  necesMiry  to  make  tbose  paymeuts 
and  redemptions,  are  deemed  expenseR  of  the  sale,  within  the 
meaaiog  of  that  expremion,  as  used  in  any  proylston  of  article 
■econd,  third  or  fourth  of  this  title. 

L.  1870,  ch.  717.  |  2,  modllted  and  atn'd.    See  Rale  61. 

I  16TT.  Jadffment  to  be  entered  In  eonnty  -where  real 
preperty  Is  sltnated. 

Where  real  property,  sold  hy  virtue  of  a  judgment,  rendered  in 
an  action  specified  in  the  last  section,  is  situated  in  a  county, 
other  than  that  in  which  the  judgment  is  entered,  the  judgment 
Dinst  be  also  entered  in  the  office  of  the  clerk  of  the  county 
wherein  the  property  is  situated,  before  the  purchaser  can  be 
required  to  pay  the  purchase-money,  or  to  accept  a  deed.  The 
clerk  of  the  latter  county  must  enter  it  in  the  judgment-book 
kept  by  him,  upon  .filing  with  him  a  copy  thereof,  certified  by  the 
clerk  with  whom  it  is  entered. 

I  ie78.  [Am»d»  1894,  1896,  1808,  1916,   1916.]     Salet  nottee 
ptf  how  coadueted. 

A  sale  made  in  pursuance  of  any  provision  of  this  title,  must 
be  at  public  auction  to  the  highest  bidder.     Notice  of  such  sale 
must  be  given  by  the  officer  making  it,  as  prescribed  in  section 
fourteen  hundred  and  thirty-four  of  this  act  for  the  sale  by  a 
sheriff  of  real  property,   by  virtue  of  an  execution,   unless   the 
property  is  situated  whoUv  or  partly   in  a  city,  or  in  an  incor- 
porated village  of  the  first  class  in  which  a. daily,  semi-weekly 
or  tri-weekly  newspaper  is  published,  and,  in  that  case,  by  pub- 
lishing notice  of  the  sale  in  such   a  daily,   semi-weekly  or   tri- 
weekly paper,  at  least  twice  in  each  week  -for  three  successive 
weeks,  or  in  a  weekly  paper  published  in  a  city  or  in  such  incor- 
porated village  of  the  first  class,  once  in  each  of  the  six  weeks, 
immediately  preceding  the  sale,  or  in  the  counties  of  New  York 
and  Kings  in  two  such  aaily  papers,  which,  if  the  property  be 
located  in  the  county  of  New  York,  shall  be  designated  for  that 
purpose  by  and  in  the  judgment  directing  such  sale.    If  the  officer 
appointed  to  make  such  sale  does  not  appear  at  the  time  and 
place  where  such  sale  has  been  advertised  to  take  place,  then 
in    that    case   the   attorney  for   the   plaintiff   may   postpone   or 
adjourn  such  sale,  not  to  exceed  four  weeks,  during  which  time 
such  attorney  may  make  application  to  the  court  to  have  another 
person  appointed  to  make  such  sale.     Notice  of  the  postponement 
of  the  sale  must  be  published  in  the  paper  or  papers  wherein  the, 
notice  of  sale  was  published.     The  terms  of  the  sale  must  be 
made  known  at  the  sale,  and  if  the  property,  or  any  part  thereof, 
is  to  be  sold  subject  to  the  right  of  dower,  charge  or  lien,  that 
fact  mast  be  declared  at  the  time  of  the  sale.     If  the  property 
consista  of  two  or  more  distinct  buildings,   farms  or  lots  they 
■hall  *be  sold  separately,  unless  otherwise  ordered  by  the  coart; 
and    provided,   further,   that   where   two   or   more   buildings   are 
situated  on  the  same  city  lot,  they  be  sold  together. 

Am'd   by    L.   1894,  ch.  263;  U   1896.  cb.   152;   L.   1898.  ch.   662;   L.   1916, 
ih.  S19 ;  U  1910.  cb.  589,  in  effect  Sept  1,  1916. 
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1  1679.   [Amk*df  181<l»}     Purebases  br  •ertalit   oflleers  pr*> 
biblted.      Penalty. 

A  commissioner  or  other  oflBcer  making  a  sale,  as  prescribed 
in  this  title,  or  a  guardian  of  an  infant  party  to  the  action,  shall 
not,  nor  shall  any  person,  for  his  benefit,  directly  or  indirectlj, 
purchase,  or  be  interested  in  the  purchase  of  any  of  the  property 
8>ld;  except  that  a  guardian  may,  where  he  is  lawfully  author- 
ized to  do  so,  purchase  for  the  benefit  or  in  behalf  of  his  ward. 
The  violation  of  this  section,  is  a  misdemeanor;  and  a  purchase 
made  contrary  to  this  section,  is  void.  But  no  action  shall  be 
brought  for  or  in  respect  to  real  property  Ly  a  person  claiming 
that  the  property  has  been  heretofore  sold  under  a  judgment  in 
an  action  directing  the  sale  wherein  there  were  infant  defendants 
for  whom  a  guardian  ad  litem  had  been  appointed,  and  the 
premises  were  sold  at  public  auction  and  purchased  by  or  on 
behalf  of  such  guardian  ad  litem,  commissioner  or  other  oflScer 
and  where  the  deed  to  the  premises  so  purchased  has  been  , 
recorded  in  the  proper  office  for  thirty  years,  unless  such  action 
shall  be  commenced  within  six  months  after  this  act  takes  effect 

Am' A  by  L.   1916,   ch.  585,  in  effect  Sept.   1,  1916. 

f  1680.  Reirersloner,  etc.,  may  brlns  action  after  teaaat'i 
default. 

Where  a  tenant  for  life,  or  for  a  term  of  years,  suffers  jodf- 
ment  to  be  taken  against  him,  by  consent  or  by  default,  in  an 
action  of  ejectment,  or  an  action  for  dower,  the  heir  or  person 
owning  the  reversion  or  remainder,  may,  after  the  determination 
of  the  particular  estate,  maintain  an  action  of  ejectment  to 
recover  the  property. 

2  R.  8.  339,  I  2  (2  Edm.  350),  am'd.     See  f  1688,  post. 

1  1681.     Defendant,    bo^v     preireated     from      committing 
urante,  etc. 

If,  during  the  pendency  of  an  action  specified  in  this  title,  the 
defendant  commits  waste  upon,  or  does  any  other  damage  to. 
the  property  in  controversy,  the  court,  or  a  judge  thereof,  nuiy» 
upon  the  application  of  the  plaintiff,  and  due  proof  of  the  facts  | 
by  athdavit,  grant,  without  notice  of-  security,  an  order,  restrain- 
ing him  from  the  commission  of  any  further  waste  upon  or  dam- 
age to  the  property.  Disobedience  to  such  an  order  may  be 
punished  as  a  contempt  of  the  court.  This  section  does  not 
affect  the  plaintiff's  right  to  a  permanent  or  temporary  inJnn^ 
tion  in  such  an  action. 

2  B.  8.  336,  If  18  and  19  (2  Bdm.  347). 


I  1682.  IVben  order  for  snrFcy  may  be  nutde. 

If  the  court,   in   which  an  action  relating  to  real  property  i> 
pending,  is  satisfied  that  a  survey  of  any  of  the  property,  n 
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tiie  possession  of  either  party,  or  of  a  boundary  line  between 
the  parties,  or  between  tne  property  of  either  of  them,  and  of 
another  person,  is  necessary  or  expedient,  to  enable  either  party 
to  prepare  a  pleading,  or  prepare  for  trial,  or  for  any  other 
proceeding  in  the  action,  it  may,  upon  the  application  of  either 
party,  upon  notice  to  the  party  in  possession,  make  an  order, 
granting  to  the  applicant  leave  to  enter  upon  that  party's  prop- 
erty, to  make  such  a  survey. 

2  R.   S.   341,   i  13  (2  Edm.   862),  am'd. 

I  1683.   Contentai  and  service  of  order. 

An  order,  made  as  prescribed  in  the  InRt  section,  must  specify, 
by  a  description  as  definite  as  may  be.  the  property  or  boundary 
line  to  be  surveyed,  and  the  real  property  of  the  adverse  party, 
upon  which  it  is  necessary  to  enter  for  that  purpose.  A  copy 
thereof  must  be  served  on  the  owner  or  occupant  of  that  property, 
before  entry  thereupon. 

Id..  9  14.  am'd. 

S  1684.  Avthority  of  party  vader  order. 

After  serving  a  copy  of  the  order,  as  prescribed  in  the  last 
section,  the  party  obtaining  it,  his  necessary  surveyors,  servants, 
and  agents,  may  enter,  for  the  purpose  of  making  the  survey, 
upon  the  real  property  described  in  the  order,  and  may  there 
make  the  survey;  but  each  person  so  entering  is  responsible  for 
any  unnecessary  injury  done  by  him;  and  tne  party  procuring 
the  order  is  responsible  for  such  an  injury,  done  by  any  person 
so  entering. 

Id..  S  15,  am'd. 

I  16S5.  Liability  of  purchawer,  pending  an  action. 

If  the  defendant,  in  an  action  of  ejectment  or  an  action  for 
dower,  aliens  the  real  property  in  question,  after  the  filing  of 
a  notice,  as  specified  in  section  1670  of  this  act,  and  an  execu- 
tion against  him  for  the  plaintifiTs  damages  is  returned  wholly 
or  partly  unsatisfied,  an  action  may  be  maintained  by  the  plain- 
tiff against  any  person  who  has  been  in  pos.session  of  the  prop- 
erty, under  the  defendant's  conveyance,  to  recover  the  unsatisfied 
portion  of  the  damages,  for  a  time  not  exceeding  that,  during 
which  he  possessed  the  property. 
Id.,  i  19.     See  §  1670,  ante. 

i  1086.  lafaat  may  maintain,  etc.,  real  action  In  hln  o^ 


Any  action  specified  in  this  title  may  be  maintained  by  or 
against  an  infant  in  his  own  name;  and  article  fourth  of  title 
!$econd  of  chapter  fifth  of  this  act  applies  to  such  an  action, 
except  as  otherwise  prescribed  in  sections  1535  and  153f  of  this 
ict. 

f    16S7.  Joinder  of  real  actions  i^lth  others. 

Nothing  contained  in  this  title  is  to  be  construed,  as  to  prevent 
he    plaintiff  from  uniting  in  the  same  complaint  two  or  more 
>anses  of  action,  in  any  case  specified  in  section  484  of  this  act. 
8ee  S   484,  ante. 

I    1tf88.  "When   upeclal  proceedings  to  recoirer   real   prop- 
erty  not  allowed. 

A  special  proceeding  to  recover  real  property  cannot  be  takeiv 
xcept  in  a  case  specially  prescribed  by  law, 
9  9.   0.  142.  I  84  (2  Bdm.  854). 
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article:  TIDNTB. 

(Added  bf  L.  190t,  cb.  808.    In  effect  Sept.  1,  lOOLI 

Evidence  in  actions  or  proceedings  involving  a  title  to  real  proptrtf, 

Seo.  1688a.  Testimony  perpetuated  pursuant  to  this  article  maj  be  lecelvai. 
1688b.  Effect  of  documentary  evidence. 
1688c.  Mode  of  Introducing  teisttmony. 

1688d.  Application  to  take  depoiltion  and  perpetuate  teetUaoiv* 
1688e.  Petition,  what  to  contain. 
1688f.  Appointment  of  referee;  notice  to  appear. 
1688f.  Referee  to  take  deposition. 

i688b.  Bzamlnatlon;  deposition  to  be  sifiied  and  certified. 
«6881.   Depositions  as  evidence. 

e  f688a.    Testimony  perpetuated  parsiuuit  to  thim  artlde 
be  received. 


Ill  any  action  or  proceeding  involving  a  qaestion  ae  to  title  to 
rea^  property  in  the  state  of  New  York,  tlie  court  afaall  upon  the 
offei  of  any  party  receive  in  evidence  testimony  perpetuated  poi^ 
suant  to  the  provisions  of  this  article;  provided  that  the  testimony 
of  a  witness  shall  not  be  admissible  under  the  provisions  hereof 
until  the  court  is  satisfied  that  such  witness  is  deceased,  or  if 
unable  personally  to  attend  by  reason  of  insanity,  sickness  or  otha 
infirmity,  or  is  confined  in  a  prison  or  jail,  or  is  absent  from  tke 
state,  and  his  attendance  can  not  with  reasonable  diligoice  be 
compelled  by  subpoena  or  his  testimony  taken  by  commisnon. 

I  1688l>.   aifect  of  doeumeiitarT  evldenoe. 

No  provision  of  this  article  shall  give  to  any  documentary  ert- 
deuce  introduced  in  connection  with  such  testimony  any  gretter 
or  different  effect  than  may  be  due  to  it  by  reason  of  the  testi- 
mony relative  thereto  or  its  own  character. 

I  1688c.  Mode  of  Introdnclnnr  testtmoay. 

Such  testimony  may  be  introduced  in  such  action  or  proceedtel 
in  any  mode  established  by  the  practice  of  the  courts  for  tbc 
introduclion  of  testimony  given  upon  a  former  trial  of  aa  tetiii 
by  a  witness  who  has  since  died,  and  subject  to  objocilooi  •>  ^ 
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the  competency  of  a  witness  or  the  relevancy  or  competency  of  a 
question  pat  to  him  or  the  answer  given  by  him,  as  if  the  witness 
were  personally  examinedt  and  without  being  noted  upon  the 
deposition. 

I  18S0d«  AppUeatioa  to  talc*  deposition  and  to  porpet«« 
ste  testlBiOvr- 

Where  a  person  has  been*  or  he  and  those  under  whom  he 
claims  have  been,  for  one  year  in  possession  of  real  property  or 
of  an  undivided  interest  therein,  claiming  it  in  fee  or  for  life 
or  for  a  term  of  years,  not  less  than  ten,  he  may  apply  to  the 
supreme  court,  by  petition,  to  take  the  deposition  of  any  person 
or  persons  and  to  perpetuate  sach  testimony  to  be  received  in 
evidence  pursuant  to  the  provisions  of  this  article. 

I  1688e.  Petition,  wKat  to  contain. 

The  person  desiring  to  take  a  deposition  and  to  perpetuate 
testimony  as  prescribed  in  this  article  may  present  to  a  justice  of 
the  supreme  court  a  petition  duly  verified,  setting  forth  as  follows: 

First.  A  description  of  the  real  property  in  relation  to  which 
*iie  petitioner  desires  testimony  taken  and  perpetuated,  the  estate 
of  the  petitioner  therein,  whether  in  fee  or  for  life,  or  for  a  term 
of  years,  and  whether  he  holds  as  heir,  devisee  or  purchaser,  or 
as  trustee  of  an  express  trust. 

Second.  That  the  property  at  the  date  of  the  petition  Is  and 
for  one  year  next  preceding  has  been  4n  his  possession  or  the 
possession  of  himself  and  those  from  whom  he  derives  title,  either 
as  sole  owner  or  as  joint  tenant  or  as  tenant  in  common. 

Third.  A  genera)  statement  of  the  facts  as  to  which  testimony 
fs  to  be  taken  and  the  circumstances  which  render  It  necessary 
for  the  protection  of  the  petitioner's  rights  that  the  proposed 
testimony  should  be  perpetuated. 

Fourth.  The  names  and  residences  of  the  persons  to  be  ex- 
amined. 

Fifth.  The  names  and  residences  of  persons  having  interests 
which  may  be  adversely  affected  by  the  testimony  sought  to  be 
taken,  so  far  as  such  names  and  residences  are  within  the  knowl- 
edge  of  the  petitioner;  or,  where  such  names  and  residences  can- 
not be  ascertained,  a  statement  of  the  class  of  persons  having 
interests  which  may  be  so  adversely  affected. 

Sixth.  Any  other  fact  necessary  to  show  that  the  case  comes 
within  the  provisions  of  this  article. 

f  leBM.  (Ani'd,  1918.)     Appointment  of  rofevee;  notioe  tm 


tJpon  the  presentation  of  the  petition,  the  judge  shall  mak^  an 
•rder  containing  directions  as  to  the  persons  to  whom,  and  the 
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manner  in  which,  notice  shall  be  giren  of  the  time  and  place  at 
which  sach  application  will  be  heard;  and  at  the  time  fixed  in 
said  notice  for  that  purpose,  if  it  shall  be  shown  to  the  satis- 
faction of  the  court  that  the  case  comes  within  the  provisioiw  of 
this  article,  the  court  shall  make  an  order  appointing  a  referee 
to  take  such  testimony  and  prescribing  the  manner  in  which  and 
the  persons  to  whom  notice  shall  be  giTen  Qt  the  time  and  place 
at  which  the  testimony  will  be  taken  before  said  referee. 

If  it  shall  appear  from  the  petition  that  the  person  or  persons 
to  be  examined  reside  without  the  state,  the  judge  to  whom 
the  petition  may  be  presented  may  direct  that  a  commission  be 
issued  to  one  or  more  competent  persons  named  therein  to  ex- 
amine  the  person   or   persons   named   therein   under  oath   upon 
the  interrogatories  annexed  to  the  commission;  to  take  and  certify 
the  deposition  of  each  witness,  and  to  return  the  same  and  the 
commission  according  to  the  directions  given  in  or  with  the  com- 
mission;  and   for  this  purpose  the   judge  shall   make  an   order 
directing  that  interrogatories  be  settled  on  notice  to  persons  who, 
from  the  petition  it  may  appear,  may  be  adversely  affected  by 
the  testimony  sought  to  be  taken.     All  the  provisions  of  chapter 
nine,  title  three,  article  two  of  the  code  of  civil  procedure  shall 
apply  to  depositions  taken  without  the  state  as  herein  provided; 
and  a   deposition   taken   and   filed   in  accordance   with  the  pro- 
visions thereof  and  of  this  article,  shall  have  the  same  force  and 
effect  as  the  depositions  of  a  witness  before  a  referee  as  herein 
provided,  if,  before  it  may  be  read  in  evidence,  the  petition  and 
order   under   which   it   was   taken   and   proof   of   service  of  all 
the  notices  required  by  this  article,  shall  be  filed  in  the  office 
of  the  clerk  of  the  county  in  which  the  real  estate  is  sitnatinl 
and  the  deposition  or  a  certified  copy  thereof  shall  be  recorded 
in  the  office  of  the  register,  or,  if  there  be  none,  of  the  county 
clerk,  of  the  county  in  which  the  real  estate  is  situated. 

Am*d  by  L.  1913.  ch.  140.    In  effect  March  27.  1013. 

I  168Sff.  [Am'd,  1913.]     Referee  to  take  depoaitlon. 

Before  proceeding  with  the  testimony,  the  referee  shall  require 
proof  that  due  notice  of  the  hearing  has  been  given  in  accordance 
with  the  directions  in  said  order  contained,  and  thereupon  the 
referee  must  proceed  to  take  the  depositions  of  the  persons  pro- 
posed to  be  examined,  as  stated  in  the  petition,  at  the  time  and 
place  mentioned  in  the  notice,  and  may  from  time  to  time  ad- 
journ the  examination  to  another  day  and  another  place  within 
the  same  county.  All  the  provisions  of  sections  eight  hundred 
and  fifty-four,  eight  hundred  and  fifty-five,  eight  hundred  and 
fifty-six,  eight  hundred  and  fifty-seven  and  eight  hundred  and 
fifty-eight  of  the  code  of  civil  procedure  apply  to  the  examination 
of  a  person  taken  before  a  referee  as  prescribed  in  this  article. 

Am*d  by  L.  1913,  ch.  140.     In  effect  March  27,  1918. 


1688h.  Examlnatton;  deposttlon  to  1>e  stvned  ajid  eer- 
ed. 


tifl 

The  referee  upon  every  examination  taken  as  prescribed  in  this 
article  must  insert  therein  every  answer  or  declaration  of  the 
person  examined,  which  any  party  to  the  said  proceeding  requires 
to  be  inserted.  If  upon  the  examination  before  the  referee  the 
person  examined  refuses  to  answer  any  question,  the  referee  u^t 
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rei>ort  the  fact  to  the  court  or  a  judge  thereof,  who  must  deter- 
mine whether  the  witness  is  bound  to  answer  the  question.  The 
deposition  Mhen  completed  must  be  read  and  subscribed  by  the 
persons  examined,  certified  to  by  the  referee,  and  within  ten  days 
thereafter  must,  together  with  the  petition  and  order  under  which 
it  ^'as  taken,  and  proof  of  serrice  of  all  the  notices  required  by 
this  article,  be  filed  in  the  office  of  the  clerk  of  the  county  in 
which  it  was  taken,  and  the  said  deposition  or  a  certified  copy 
thereof  must  be  recorded  in  the  office  of  the  register  (or  clerk 
^vhere  there  is  no  register)  of  the  county  in  which  the  real  estate 
is   situated. 

f  KI88I.  [Am'd,  1913.]    Depositions  as  evidence. 

Subject  to  the  provisions  of  this  article,  the  depositions  taken 
before  a  referee  or  pursuant  to  a  commission  or  a  certified  copy 
thereof  may  be  read  in  evidence  by  any  party  to  an  action  or 
proeeeding,  which  shall  involve  the  title  to  such  real  property, 
as  against  the  person  on  whose  petition  said  depositions  were 
taken,  each  person  to  whom  notice  of  the  taking  of  such  deposi- 
tions was  given  as  directed  in  the  order  appointing  the  referee, 
and  all  persons  claiming  from,  through  or  under  them  or  any 
of   them. 

I'd  by  Lu  1013,  cb.  140.     Id  effect  March  27,  1018. 
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ma.  Ab.leB.-ul  and  revlTil  if  ectloB. 
I  1«8».  JolBder  ot  Botloa  wl(k  othcn. 

NothiDg  in  this  title  Ib  to  be  so  construed,  bb  to  prerent  the 
plalDliff  from  unitmir.  in  the  i.nme  complaint  two  ot  miw 
causes  of  action,  iu  nuy  case  specified  in  section  481  of  this  ict 

i  leAO.  [Am'd,  18S40    Wkea  It  ca>Bot  b«  ■■■■■tmlBed. 

oAhe^fotwio/";;^:  '  '""""  ■^""°*  **  maintained  io  .itb« 


JL 14, 1 2. 1. 1  CHATTSL8.  9&  16M-94 


1.  Where  the  chatty  was  taken  by  rirtue  of  a  warrant,  ai^alnst 
the  pbuntiff,  for  the  collection  of  a  tax,  aMeesment  or  fine,  ueiied 
in  pnraiuuice  of  a  statute  of  the  State  or  of  the  United  States; 
Bnleis  the  tatting  was,  or  the  detention  is,  unlawful,  as  specifiecl 
in  section  sixteen  hundred  and  ninety-five  of  this  act. 

2L  Where  it  was  seised  by  virtue  of  an  execution,  or  a  war- 
rant of  attachment,  against  the  property  of  the  plaintiff,  unless 
it  was  legally  exempt  from  such  seizure,  or  is  unlawfully  de- 
tained, as  specified  in  section  sixteen  hundred  and  ninety-five 
of  this  act. 

3.  Where  is*  was  seized  by  virtue  of  an  execution,  or  a  war- 
rant of  attaduaent,  against  the  property  of  a  person  other  than 
the  plaintiff,  and  at  the  time  of  the  commencement  of  the  actiou 
the  plaintiff  had  not  the  right  to  reduce  it  into  his  possession. 

U  18»4,  eb.  S06;  2  It.  8.  522,  |i  4  and  6  (2  R.  8.  540),  am'd. 

I  le&l.  Id.  I  fifft^r  |v4«meMt  avalmst  the  plulMtlir. 

Where  a  chattel  is  replevied,  in  an  action  to  recover  the 
same,  and  a  final  Judgment  awarding  the  possession  thereof  to 
the  defendant  is  rendered,  a  subseouent  action  to  recover  the 
same  chattel  cannot  be  maintained  by  the  plaintiff,  for  the 
same  cause  of  action.  But  the  Judgment  does  not  affect  his 
right  to  maintain  an  action  to  recover  damages,  for  taking  or 
detaining  the  same  or  any  other  chattel,  unless  it  was  rendered 
against  him  upon  the  merits. 

U.,  i  62L 

i  laas.  Id.|  by  am  assl«aee. 

An  action  to  recover  a  chattel,  the  title  to  which  has  been 
transferred  to  the  plaintiff,  since  the  wrongful  taking,  or  during 
the  wrongful  detention  thereof,  with  or  without  the  damages 
soatained  hj  the  taking,  withholding,  or  detention,  may  be 
maintained  m  any  case,  where,  except  for  the  transfer,  such  an 
action  might  be  maintained,  by  the  person  from  or  through  whom 
the  plaintiff  derives  title;  but  not  otherwise. 

i   leOS.  JvrisdletloB»  eto*,  wke»  replevim  preeedes  smat* 


Where  a  chattel  is  replevied  before  the  service  of  the  sum- 
mons, as  prescribed  in  this  article,  the  seizure  thereof  by  the 
sheriff  is  regarded  as  equivalent  to  the  granting  of  a  provisional 
remedy,  for  the  purpose  of  giving  Jurisdiction  to  the  court,  and 
enabling  it  to  control  the  suosequent  proceedings  in  the  action: 
and  as  equivalent  to  the  commencement  of  the  action,  for  the 
purpose  of  determining,  whether  the  plaintiff  is  entitled  to  main* 
tain  the  action,  or  the  defendant  is  liable  thereto. 
I  4ie.  ante. 


f  X0^4m  PlalBtlir  naT  reaalre  shertlf  to  vepla^r* 

The  plaintiff  may.  when  the  summons  is  issued,  or  at  any 
time  afterwards,  and  before  the  service  of  a  copy  of  the  defend- 
ant's answer,  or,  where  Judsrment  is  taken  by  default  for  want 
of  an  appearance  or  pies  din  p.  before  the  entry  of  the  final 
indinnent,  cause  the  chattel,  to  recover  which  the  action  is 
brought,   to  be  replevied  by  the  sheriff  of  the  county  where 

•  8o  is  tb«  original. 
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it  is  found.  For  that  purpose,  he  must  deliyer  to  the  sheriff 
an  affidavit  and  a  written  undertaking,  as  prescribed  in  the 
following  sections  of  this  article,  with  a  written  reqnisitiDB, 
indorsed  upon  or  annexed  to  the  affidavit,  and  subscribed  by  his 
attorney,  to  the  effect,  that  the  sheriff  is  required  to  repkij 
the  chattel  described  therein.  The  requisition  may  be  directed 
to  the  sheriff  of  a  particular  county,  or,  generally,  to  the  sheriff 
of  any  county  where  the  chattel  is  found*  It  is  deemed  the 
mandate  of  the  court. 
Go.  Proc.,  II  206  and  209,  am'd  and  consolidated. 

I  1096.  AfBdavlt  tberefor,  before  eoiiiaaeii«eaieBt  mt 
action. 

.  The  affidavit,  to  be  delivered  to  the  sheriff,  as  prescribed  Id 
the  last  section,  must  particularly  describe  the  cnattel  to  be 
replevied;  and  must  contain  the  following  allegations: 

1.  That  the  plaintiff  is  the  owner  of  the  chattel,  or  is  entitled 
to  the  possession  thereof,  by  virtue  of  a  special  proper^  therein; 
the  facts  with  respect  to  which  must  be  set  forth. 

2.  That  it  is  wrongfully  detained  by  the  defendant. 

3.  The  alleged  cause  of  the  detention  thereof,  accordinir  to 
the  best  knowledge,  information,  and  belief  of  the  person  making 
the  affidavit. 

4.  That  it  has  not  been  taken  by  virtue  of  a  warrant,  against 
the  plaintiff,  for  the  collection  of  a  tax,  assessment,  or  fine,  issued 
in  pursuance  of  a  statute  of  the  State,  or  of  the  United  Statef: 
or.  if  it  has  been  taken  under  color  of  such  a  warrant,  either 
that  the  taking  was  unlawful,  by  reason  of  defects  in  the  pro- 
cess, or  other  causes  specified,  or  that  the  detention  Is  unlawfn], 
by  reason  of  facts  specified,  which  have  subsequently  occurred. 

6,  That  it  has  not  been  seized  by  virtue  of  an  execution  or 
warrant  of  attachment,  against  the  property  of  the  plaintiff, 
or  of  any  person  from  or  through  whom  the  plaintiff  has  derifed 
title  to  the  chattel,  since  the  seizure  thereof;  or,  if  it  has  bees 
so  seized,  that  it  was  exempt  from  the  seizure,  by  reason  of  fadi 
specified,  or  that  its  detention  is  unlawful,  oy  reason  of  fActi 
specified  which  have  subsequently  occurred. 
6.  Its  actual  value. 

Bee  Co.  Proe.,  §  207. 

I  1080.  Id.  I  after  eommeiieemeiit  of  fietloift. 

But  where  the  affidavit  is  made  after  the  service  of  the  snm- 
mons,  the  allegation^,  required  to  be  inserted  therein  by  subdi- 
visions first  and  second  of  the  last  section,  must  be  to  the  effect 
that  the  plaintiff,  at  the  time  of  the  commencement  of  tbe 
action,  was  the  owner  of  the  chattel,  or  was  entitled  to  tbe 
possession  thereof  by  virtue  of  a  special  property  therein;  and 
that  it  was  then  wrongfully  detained  by  the  defendant,  as  pre- 
scribed in  those  subdivisions. 

I  168T.  Id. I  'Where  several  chattels  are  to  bo  roploirled. 

Where  the  affidavit  describes  two  or  more  chattels  of  tbe 
same  kind,  it  must  state  the  number  thereof,  an(J  where  it 
describes  a  chattel  in  bulk,  it  must  state  the  weight,  measoie- 
ment,  or  other  quantity.  Where  It  describes  two  or  more  chatteb 
to  be  replevied,  it  may,  at  the  election  of  the  plaintiff,  state  tbe 
aggregate  value  of  all;  or,  separately,  the  value  of  any  diattel 
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of  any  claM  of  chattels,  and  the  agfrrefrate  Talne  of  the  re- 
iiuder.  If  any.     Where  it  stateH  separately  the  value  of  oue 

more  chattels  or  classes  of  chattels,  the  defendant  may  re- 
ire,  as  prescribed  in  the  following  provisions  of  this  article, 
e  return  of  any  or  all  of  the  chattels  or  classes  of  chattels, 
p  value  of  which  is  thus  stated,  or  of  the  portion  thereof 
lich  has  been  replevied.  If  he  procures  such  a  return,  the 
nainder  must  be  delivered  to  the  plaintiff,  except  as  is  otherwise 
^Bcribed  in  this  article. 
IzpUnatory  of  f   1606,   ante. 

1006.  Provision  where  a  part  onlr  <•  reple-rled. 

rhe  sheriff  most  replevy  a  smaller  number  or  a  smaller  quantity, 
the  whole  of  the  chattel  or  chattels  described  in  the  affidavit 
anot  be  found.  In  that  case,  if  the  aggregate  value  only  is 
tted  iu  the  affidavit,  the  value  of  the  entire  chattel  or  class  of 
attels,  as  so  stated,  is  to  be  deemed  the  value  of  the  part  re- 
*vied,  for  the  purposes  of  the  proceedings  to  procure  a  return 
iteot  to  the  defendant. 

1680.  PlAlBtllFa  vndertaklnar  for  replevfltf. 

The  undertaking  to  be  delivered  to  the  sheriff,  with  a  requisi- 
n  to  replevy  a  chattel,  must  be  executed  by  at  least  two  sure- 
s,  who  must  be  approved  by  the  sheriff.  It  must  be  to  the 
ect,  that  the  sureties  are  bonnd  in  a  specified  sum,  not  less 
in  twice  the  value  of  the  chattel,  as  stated  in  the  affidavit,  for 
?  prosecution  of-tho  action;  for  the  return  of  the  chattel  to  the 
fendant,  if  possession  thereof  is  adjudged  to  him,  or  if  the 
tion  abates,  or  is  discontinued,  before  the  chattel  is  returned  to 
?  defendant:  and  for  the  payment  to  the  defendant  of  any  sum, 
lich  the  judgment  awards  to  him  against  the  plaintiff. 

1700.    How  chattel  to  be  replevied. 

f  any  chattel,  described  in  the  affidavit,  is  found  in  the  i)os8es- 
n  of  the  defendant,  or  of  his  airent,  the  sheriff,  to  whom  an 
idavit,  requisition,  and  undertaking  are  delivered,  as  prescribed 
the  foregoing  sections  of  this  article,  must  forthwith  replevy 
by  taking  it  intp  his  possession.  He  must  thereupon,  without 
ay,  serve  on  the  defendant  a  copy  of  the  affidavit,  requisition 
I  undertaking,  by  delivering  the  same  to  him  personally,  if  he 
i  be  found  within  the  county;  or,  if  he  cannot  be  so  found,  to 

agent,  if  any,  from  whose  possession  the  chattel  is  taken;  or, 
leither  can  be  found  within  the  county,  by  leaving  the  copy  at 

usual  place  of  abode  of  either,  with  a  person  of  suitable  age 
1  discretion. 
«  Go.  Proc..  remainder  of  ff  209.  am'd. 

ITOl.  Id.f  how  taken  from  a  I»vil1<l|nsr,  etc 

f  any  rhnttel.  described  in  the  affi<^«vit,  is  socnrod  or  conrealpd 
a  buildinsr  or  inclosnre.  the  sheriff  must  publicly  demand  its 
Ivrry.  If  ft  is  not  delivered,  pursuant  to  the  demand,  he  miiRt 
ise  tb*»  bniUMnfir  or  inclosnre  to  be  broken  open,  and  must  take 
chattel  into  his  possession. 
».  Proc..  f  214.    See  fS  104.  106  and  1094.  ante. 

ITOS.  Replevied  chattel  {  how  kept,  etc 

L  sheriff,  who  has  replevied  a  chattel,  must  retain  it  in  his  pos- 
sJon,   keeping  it  in  a  secure  place,  until  the  person,  who  is 

421 
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entitled  to  the  possession  thereof,  is  ascertained,  as  prefleribed  io 
this  article.  He  must  then  deliver  it  to  that  person,  upon  reqnert 
and  payment  of  his  lawful  fees,  and  necessary  expenses  for  taking 
and  Keeping  it,  as  taxed  by  a  judge  of  the  court,  or  the  coonty 
judge  of  the  county  where  the  chattel  was  replevied,  upon  such  a 
notice  as  the  judge  deems  proper. 

Qk  Proc.,  I  216,  ain'4. 

t  1708.  TTlteift  defeBdaat  mfiT  «xeept  to  swretlo*!  pvo- 
veedlBVB  therevpoB. 

Within  three  days  after  the  chattel  is  replevied,  and  a  copy  of 
the  affidavit,  requisition,  and  undertaking  is  served,  the  defendant 
unless  he  requires  a  return  of  the  chattel  replevied,  or  of  one  or 
more  of  them,  where  two  or  more  chattels  are  replevied,  mty 
serve  upon  the  sheriff  a  notice,  that  he  excepts  to  the  plaintUTi 
sureties;  otherwise  he  is  deemed  to  have  waived  all  objections  to 
them.  Where  the  defendant  has  not  appeared,  the  notice  must  be 
subscribed  either  by  him,  or  by  his  agent  or  attorney.  The  t^ 
son  BO  subscribing  the  notice  mnst  add  to  his  signature  his  office 
address,  as  prescribed  by  law,  with  respect  to  a  notice  of  a^pea^ 
ance.  Within  ten  days  after  service  of  such  a  notice,  the 
plaiutifiTs  attorney  must  serve  npon  defendant's  attorney,  or,  if 
the  defendant  has  not  appeared,  upon  the  sheriff,  notice  of  the 
justification  of  the  sureties.  If  the  notice  of  justification  Is  served 
upon  the  sheriff,  he  must  immediately  serve  it  upon  the  penon, 
wnose  name  is  subscribed  to  the  notice  of  exception,  in  the  mode 
prescribed  by  law,  for  service  of  a  paper  upon  an  attorney  in  aa 
action. 

Id.,  I  no,  am'd. 


t  1704.  IVHea  defemduBt  mflty  reelain  ekatteli  pro0o«4* 
tBtfs    tlaerenpoB. 

The  defendant,  if  he  does  not  except  to  the  plaintiff's  suretiei, 
as  prescribed  in  the  last  section,  may,  within  the  time  allowed  to 
him  for  such  an  exception,  serve  upon  the  sheriff,  a  notice  that  be 
requires  a  return  of  the  chattel  replevied.  With  the  notice,  be 
mnst  deliver  to  the  sheriff  the  following  papers: 

1.  An  affidavit,  containing  an  allegation,  either  that  the  defpod- 
ant  is  the  owner  of  the  chattel,  or  that  he  is  lawfully  entitled  to 
the  possession  thereof,  by  virtue  of  a  special  property  therein,  tbr 
facts  with  respect  to  which  mnst  be  set  forth. 

2.  An  undertaking,  executed  by  nt  least  two  sureties,  to  the 
effect  that  they  are  bound,  in  a  specified  sum,  not  less  than  twi<<e 
the  value  of  the  chattel  as  stated  in  the  affidavit  of  the  plaintiC 
for  the  delivery  thereof  to  the  plaintiff,  if  delivery  thereof  ii 
adjudged,  or  if  the  action  abates  in  consequence  of  the  defend- 
ant's death;  and  for  the  payment  to  him  of  any  sum,  which  tb€ 
jndirment  awards  against  the  defendant. 

Within  three  days  after  serving  a  notice,  requiring  a  return  of 
the  chattel,  as  prescribed  In  this  section,  the  defendant  mnst  serif 
upon  the  plaintiff*s  attorney,  notice  of  the  justification  of  the  sure 
ties  to  the  undertaking. 

Id.,  I  211,  am'd. 

I  1705.  Sureties  f  vrhea  and  how  to  JvstifT* 

The  justification  of  sureties,  as  prescribed  In  either  of  the  M 
two  sections,  must  take  olace,  cither  in  the  county  where  the 
chattel  was  replevied,  or  in  the  county  where  one  of  ih^  snrtCif* 
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fealdes.  The  proTisions,  regulating  the  justification  of  bail,  con* 
kained  In  article  third  of  title  first  of  chapter  seyenth  of  this  act. 
{OTem«  except  as  otherwise  expresslj  prescribed  in  thlo  article, 
^ith  respect  to  the  notice  of  justification  of  the  sureties;  the 
Officer  before  whom  they  must  justify;  the  substitution  of  new 
nu*etIeB  or  a  new  undertaking;  the  examination  and  qualifications 
»f  the  sureties;  and  the  allowance  of  the  undertaking.  But  after 
the  allowancei  the  undertaking  and  examination  must  be  deUvered 
bo  the  sheriff. 

Co.  Proc.,  f  218,  with  parts  of  ${  210  and  21S.    flee  U  573,  681,  ants. 

I  ITOe.  IxntttM  aukA  to  whom  ■UerlH  mnst  delirer  eliattei* 

If  the  defendant  neither  excepts  to  the  plain tififs  sureties,  nor 
requires  the  return  of  the  chattel,  within  the  time  prescribed  for 
that  purpose;  or  if  be  makes  default  in  serying  notice  of  the 
iustincatlon  of  his  sureties,  or  in  procuring  the  allowance  of  his 
andertaking:  or  if  the  plaintiff,  after  the  defendant  has  excepted 
to  his  sureties,  duly  procures  the  allowance  of  his  undertaking; 
the  sheriff  must,  except  in  the  case  specified  in  section  1709  of  this 
(ict|  immediately   deliver   the    chattel    to    the   plaintiff.    If    the 
plaintiff,  after  the  defendant  has  excepted  to  his  sureties,  makes 
default  in  serving  notice  of  justification,  or  in  procuring  the  allow- 
ance of  his  undertaking:  or  if  the  defendant,  after  he  has  required 
the  return  of  the  chattel,  duly  procures  the  allowance  of  his  under- 
taking; the  sheriff  must  immediately  deliver  the  chattel  to  the 
defendant.    When  the  chattel  is  delivered  by  tlie  sheriff  to  either 
party,  as  prescribed  in  this  section,  the  sheriff  ceases  to  be  re- 
sponsible for  the  sufficiency  of  the  sureties  of  either  party;  until 
then,  he  is  responsible  for  the  sufficiency  of  the  sureties  of  the 
plaintiff  or  of  tne  defendant*  as  the  case  may  be. 

8c«  Yd.,  If  no,  211  aod  112, 


f  1T07.  Penalty  for  wronflr  delivery  liy  Sliertff. 

A  sheriff,  who  delivers  to  either  party,  without  the  consent  of 
the  other,  a  chattel  replevied  by  him,  except  ds  prescribed  In  the 
last  section,  or  by  virtue  of  an  execution  issued  upon  a  judgment 
n  the  action,  forfeits,  to  the  party  aggrieved,  two  hundred  and 
ifty  dollars;  and  is  also  liable  to  him  for  all  damages  which  he 
lOBtains  thereby. 

2  B.  S.  625.  9  18  (a  tMm.  648). 

g  1706.  VttdortAlcinirf  to  whom  delivered. 

Where  the  sheriff  duly  delivers  a  chattel  to  either  partT;  as 
irescribed  in  the  last  section  but  one,  he  must,  at  the  same  time, 
ieliver  to  the  adverse  party  the  undertaking  received  b^  him  from 
he  party  to  whom  the  chattel  is  delivered,  together  with  the  ex- 
Lmination  of  the  sureties,  and  the  judge's  allowance,  if  any. 

Co.  Proc,  fi  428,  ain'd. 

I  iTOe.  CTlftIm  of  titlo  hr  third  9orso»|  yroceedlovs  there- 


At  any  time  before  a  chattel,  which  has  been  replevied,  is  actu- 
Djr  delivered  to  either  party,  if  a  person,  not  a  party  to  the  action* 
laims,  as  against  the  ocfendant,  a  right  to  the  possession  thereof, 
xioting  at  the  time  when  it  was  replevied,  an  affidavit  may  be 
utde  and  delitered  to  the  sheriff,  in  his  behalf,  stating  that  be 
lakes  such  a  claim;  specifxinflc  the  chattel  or  chattels  to  which  11 
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relates,  if  two  or  more  chattels  haye  been  replevied,  and  the  claim 
relates  only  to  part  of  them;  and  setting  forth. the  facts  upon 
which  his  right  of  possession  depends.  In  that  case,  the  sheriff 
may,  in  his  discretion,  before  he  delivers  the  chattel  to  the 
plaintiff,  serve  npon  the  plaintiff's  attorney  a  copy  of  the  affidavit 
with  a  notice  that  he  requires  indemnity  against  the  claim.  If  the 
indemnity  is  not  furnished,  within  a  reasonable  time  after  the 
plaintiff  becomes  entitled  to  the  delivery  of  the  chattel,  the  sheriff 
may,  in  his  discretion,  deliver  it  to  the  claimant,  without  incur- 
ring any  liability  to  the  plaintiff,  by  reason  of  so  doing. 

Go.  Proc.,  I  216. 

I  1710.  Action  aaralnat  Bherlff  upon  suslk  elaUn* 

A  person,  not  a  party  to  the  action,  who  has  served  an  affidavit 
as  prescribed  in  the  last  section,  may  maintain  an  action  against 
the  sheriff,  who  has  delivered  the  chattel  to  the  plaintiff,  to  re- 
cover his  damages,  by  reason  of  the  taking,  detention,  or  delivery 
of  the  chattel.  But  the  summons  in  such  an  action  must  be 
issued  within  three  months  after  the  delivery  of  the  chattel  to 
the  plaintiff,  and  must  be  served  within  three  months  after  it  ti 
issued.  An  action  cannot  be  maintained  against  a  sheriff,  by  a 
perpon  so  entitled  to  make  a  claim,  except  as  prescribed  in  tliii 
section. 

Sabatitated  for  last  claiue  of  |  216,  Go.  Proe. 

i  171  !•  Indemnity  to  slterlir  aff«inst  sveli  aetfos* 

The  Indemnity,  to  be  furnished  to  the  sheriff  by  the  plaintiff^ 
as  prescribed  in  the  last  section  but  one,  must  consist  of  a  written 
undertaking  to  him,  executed  by  at  least  two  sureties,  to  the  efl^ 
that  they  will  indemnify  him  against  any  liabilily  for  damairei, 
costs,  or  expenses,  to  be  incurred  in  an  action  brought  against  him 
by  the  claimant,  or  a  person  deriving  title  from  or  through  the 
claimant,  by  reason  of  the  taking  or  detention  of  the  chattel,  or 
its  delivery  to  the  plaintiff,  not  exceeding  a  sum,  to  be  specified 
in  the  undertaking,  which  must  be  at  least  five  hundred  doUan« 
and  not  less  than  the  actual  value  of  the  chattel  claimed,  and  two 
hundred  and  fifty  dollars  in  addition  thereto.  Eiach  of  the  sure- 
ties, besides  possessing  the  other  qualifications  required  by  law, 
must  be  a  freeholder  or  a  householder  of  the  sheriffs  couDty. 
The  sheriff,  before  delivering  the  chattel,  may  require  the  per- 
sons offered  as  sureties  to  submit  to  an  examination,  before  the 
officer  who  takes  the  acknowledgment  of  the  undertaking,  as 
where  persons  are  offered  to  him  as  bail  upon  an  arrest  The 
sureties  are  entitled  to  be  substituted  as  defendants  in  an  action, 
brought  as  prescribed  in  the  last  section,  as  if  the  chattel  had  been 
levied  upon  by  virtue  of  an  execution. 
Substituted  for  part  of  |  216,  Co.  Pioc. 


I  1712.  Iiriaen  ngrent,  etc.,  nuty  n&ake  afl#awit  for  reylerla 
or  retnrn. 

The  affidavit,  to  be  delivered  to  the  sheriff  in  behalf  of  the 
olaintiff,  with  a  requisition  to  replevy  a  chattel,  may  bo  made 
bv  the  plaintiff's  agent  or  attorney,  if  the  material  facts  are  withb 
his  personal  knowledge;  or,  if  the  plaintiff  is  not  within  the 
county  where  the  attorney  resides  or  has  his  office,  or  is  no( 
capable  of  making  the  affidavit.  Tne  affidavit,  to  be  delivered  to 
the  sheriff,  either  in  behalf  of  the  defendant,  with  a  notice  tbnt 
he  requires  the  return  of  the  chnttel,  or  in  behalf  of  a  person,  not 
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a  iMiitTf  who  makes  a  daim  as  prescribed  in  section  1709  of  this 
act*  may  be  made  by  an  agent  or  attorney,  if  tlie  material  facts 
are  within  his  personal  knowledge,  or  if  the  defendant  or  claimant, 
as  the  case  may  be,  is  not  within  the  county  where  the  property 
was  replevied,  and  capable  of  making  the  affidayit.  When  the 
affidavit  is  made  by  an  attorney  or  agent,  he  must  state  therein 
what  allegations,  if  any,  are  made  upon  his  information  and  be- 
lief; and  he  must  set  forth  therein  the  grounds  of  his  belief,  as  to 
all  matters  not  stated  upon  his  knowledge,  and  the  reason  why  the 
affidavit  is  not  made  by  the  party  or  the  claimant. 

See  U  62B  and  SaO,  ant«.  and  Go.  Proc,  |  207. 

I   1.T18*    Second    and    ««b«eqaeiit    replerlaf    proeeedlBiTS 


"Where  the  riieriff  has  replevied  a  part  only  of  a  chattel,  or  of 
two  or  more  chattels,  described  in  the  plaintiflTs  affidavit,  and  has 
served  upon  the  defendant  the  papers  required  upon  such  a  re- 
plevin, the  plaintiff  may,  at  any  time  before  the  service  of  a  copy 
of  the  defendant's  answer,  or  before  judgment  by  default  for  want 
of   an   appearance  or  pleading,  require  the  same  or  any  other 
sheriff,  to  replevy  any  other  part  thereof.     For  that  purpose,  he 
most  deliver  to  the  sheriff  an  affidavit,  containing  the  same  alle- 
gations, and  a  requisition  and  undertaking,  with  respect  to  the 
part  yet  to  be  replevied,  as  if  the  action  was  brought  to  recover 
that  part  only.    Where  a  second  or  subsequent  replevin  is  made, 
aa  prescribed  in  this  section,  the  proceedings  are  the  same,  as  it 
a  former  replevin  had  not  been  made. 

g  1.714.  RepleTiBy  -vrhere  order  of  arrest  has  heea  ffraated. 

"Wliere  an  order  of  arrest  is  granted,  as  prescribed  in  title  first 
of  chapter  seventh  of  this  act,  the  plaintiff's  right  to  a  repjevin  is 
ii]bje<!t  to  the  following  regulations: 

1.  If  the  defendant  has  been  arrested,  pursuant  to  the  order,  a 
rabseqnent  replevin  cannot  be  made  of  the  chattel,  with  respect  to 
^hich  the  order  was  granted. 

2.  If  the  defendant  has  not  been  arrested,  a  subsequent  replevin 
»f  a  chattel,  with  respect  to  which  the  order  was  granted,  super* 
edes  the  order. 

I  S4S.  mbd.  %,  ante. 


f    1T16.  Retiin,  ete.,  by  sheriff. 

Xlie  sheriff  must,  within  twenty  days  after  he  has  delivered  a 
battel  replevied  by  him,  to  the  party  entitled  to  the  possession 
iereof,  or  to  a  third  person,  as  prescribed  in  this  article,  file  with 
le  clerk  the  plaintiff's  affidavit,  and  the  accompanying  requisition, 
Itb  a  return,  stating  in  what  manner  he  has  executed  the  latter. 
r  lie  ha«  omitted  to  replevy  a  part  of  the  chattel,  or  of  two  or 
ore  chattels,  described  in  the  affidavit,  the  return  must  state  the 
Liiae  of  the  omission. 
BialB«titvts  for  |  217,  Go.  Proc. 

I    UTIKK-  Id.  I  hovr  compelled. 

Xt  the  sheriff  fails  to  comply  with  the  last  section,  either  party 

ay  require  him  so  to  do,  within  ten  dajs  after  service  of  a  notice 

tl&at  effect,  or  to  show  cause,  at  a  term  of  the  court  designated 

tlie  notice,  why  he  should  not  be  puniRhed  for  a  contempt  of  the 

The  notice  may  be  served  at  any  time  before  final  jndg* 
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ment,  except  that  it  caunot  be  served  on  the  part  of  the  defendant 
before  auswer.    An  omissiou  to  couiply  with  Buch  a  nouca  i« 
punishable  as  a  contempt  of  the  court. 
Bee  f  1735,   post. 

S  3.717.  Replevin  papern   to  be  mAde  pnrt  of  J«d«vient« 

roily  ete. 

The  plaintiffs  affidavit,  with  the  accompanying  requisition,  and 
the  return  of  the  BUeiiu,  must  be  made  a  part  of  me  judgment- 
roil  in  the  action;  and  a  copy  of  each  of  them  must  be  furnished 
to  the  court,  or  the  referee,  upon  the  trial  of  an  issue  of  fact, 
ivith  a  copy  of  the  simimons  and  of  the  pleadings. 

See  f   1726,   post. 

I  1718.  AoHon  not  alTeeted  by  failure  to  reple-ry. 

The  plaintiff  may  proceed  in  the  action,  and  recover  therein  tlie 
chattel,  or  its  value,  although  he  has  not  required  the  sheriff  to 
replevy  it,  or  the  sheriff  has  not  been  able  to  replevy  it. 

8  B.  8.  625,  i  19  (2  Edm.  643). 

I  1719.  'When  nnd  how  plftlntllf  niAy  abamdom  bla  elaia 
mm  to  part. 

Where  part  only  of  two  or  more  distinct  chattels  specified  in  the 
complaint,  has  been  replevied,  the  plaintiff^s  attorney  may,  with 
or  before  the  notice  of  trial,  serve  upon  the  defendant  s  attorney  a 
notice  that  he  abandons  so  much  of  his  claim,  as  relates  to  tho«e 
which  have  not  been  replevied;  and  thenceforth  the  proceedings 
are  the  same,  as  if  the  action  had  been  brought  to  recover  only  the 
chattels  which  have  been  replevied.  A  copy  of  the  notice  most  be 
furnished  to  the  court,  or  to  the  referee,  upon  the  trial  of  an  issoe 
of  fact,  with  a  copy  of  the  summons  and  of  the  pleadings. 

Bee  I  1728,  poet. 

I  1720.  Title  I  bow  stated  In  pleading. 

An  allegation,  in  a  pleading  interposed  by  either  party,  to  the 
affect  that  the  party  pleading,  or  a  third  person,  was,  at  the 
time  when  the  action  was  commenced,  or  the  chattel  was  replpt- 
ied.  as  the  case  may  be,  the  owner  of  the  chattel,  or  thtit  it 
was  then  his  property,  is  a  sufficient  statement  of  title.  nnlfB 
the  right  of  action  or  defence  rests  upon  a  right  of  possession. 
by  virtue  of  a  special  property;  in  which  case,  the  plendinir  ranst 
set  forth  the  facts,  upon  which  the  special  property  d'-pend*. 
so  as  to  show,  that  at  the  time  when  the  action  was  commenrwl. 
or  the  chattel  was  replevied,  as  the  case  mny  be.  the  partr 
pWding,  r>r  the  third  person,  was  entitled  to  the  possession  of 
the  chattel. 

See  I  166,  Oo.  Proc.,  end  |  17M,  poet. 

I  17S1.  Talclntf,  ete.|  bow  stated  In  complaint. 

Where  the  complaint  contains  a  sufficient  statement  of  the 
plaintiff's  title,  a  general  allegation,  that  the  defendant  wronr- 
fully  took  the  chattel,  is  sufficient,  without  setting  forth  the 
facts,  showing  that  the  taking  was  wrongful.  Where  the  taklvc 
of  the  chattel  is  not  complained  of.  but  the  action  la  f  xinil"'* 
upon  its  wrongful  detention,  the  complaint  must  set  forth  tb« 
facts,  showing  that  the  detention  was  wronflrfnh 

Subetituted  for  2  B.  S.  628.  f  80  (2  Edm.  54^. 

diayi 
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1 1712.  Damaares  wkea  obattel  in$ure€,  etct  hy  defendant. 

Where  the  plaintiff  recovers  a  chattel  which  was  injured,  or 
otherwise  (depreciated  in  yalue,  while  it  was  in  the  j;K>sse8Sion  or 
under  the  control  of  the  defendant,  under  sacfa  circumstances, 
that  tlie  plaintiff  might  recover  damages  for  the  injury  or  de- 
preciation, in  an  action  brought  against  the  defendant  therefor, 
he  may  recover  the  same  damages  in  an  action  brought  as  pre- 
scribed in  this  article.  In  that  case,  he  must  set  forth  the  facts 
•n  his  complaint,  and  demand  judgment  for  damages  accordingly. 

I  17S8.  Aaswer  of  title  fta  tfedrd  peraoa. 

The  defendant  may  by  answer  defend,  on  the  ground  that  a 
third  person  was  entitled  to  the  chattel,  without  connecting  him- 
ielf  with  the  latter*s  title. 


f  1724.  Aaawer  tbat  propertr  ^ras  distvalaed  dotatf 
dmmase. 

Where  the  defence  is,  that  a  chattel,  to  recover  which  the 
action  is  brought,  was  distrained  doing  damage,  an  allegation 
that  the  defendant,  or  the  person  by  whose  command  he  acted, 
was  then  lawfully  possessed  of  the  real  property,  and  that  the 
cbattel  was  distrained,  while  it  was  doing  damage  thereupon, 
is  sufficient,  without  setting  forth  the  title  to  the  real  property. 

Co.  Proc.,  f  106;  2  B.  8.  628,  ff  37  and  42  (2  Bdm.  546). 

f  1726.  Defendant  maj  demand  |nd anient  for  retara. 

Where  a  chattel  has  been  replevied  and  delivered  to  the  plain- 
tiff, or  to  a  person  not  a  party  to  the  action,  as  prescribed  in 
the  foregoing  sections  of  this  article,  the  defendant's  attmmey 
may.  within  the  time  allowed  to  him  for  the  service  of  a  notice 
)f  trial,  serve  upon  the  plaintiffs  attorney,  a  notice,  that  the 
iefendant  demands  judgment  for  the  return  of  the  chattel,  or 
'or  its  value,  either  with  or  without  damages  for  the  detention 
thereof.  Upon  the  trial,  a  copy  of  such  a  notice  must  be  fur- 
liflhed  to  the  court  or  referee,  with  a  copy  of  the  summons  and 
»f  the  pleadings. 

f  1T96L  Terdlet,  ete.,  what  to  state. 

The  verdict,  report,  or  decision  must  fix  the  damages,  if  any, 
»f  the  prevailing  party.  Where  it  awards  to  the  plaintiff  a 
hattel.  which  has  not  been  replevied,  or  where  it  awards  to 
he  prevailing  party  a  chattel,  which  has  been  replevied,  nnd 
.fterwards  delivered  by  the  sheriff  to  the  unsuccessful  pnrfy. 
r  to  a  person  not  a  party,  it  must  also,  except  in  a  esse  specified 
1  the  next  section,  fix  the  value  of  the  chattel,  at  the  time  of 
he  trial. 
Go.  Proc.,  I  261,  am'd. 

I    1.TS7.  Substltnte  la  eertaln  eases  for  llndin«  as  to  Talne. 

A  verdict,  report,  or  decision,  in  favor  of  the  defendant,  shall 
ot  6x  the  value  of  the  chattel,  m  either  of  the  followiuf;  cases: 

1.   Where  the  plaintiff  is  the  general  owner  of  the  chattel;  but 

was    rightfully    distrained    doing    damage,    and    its    vnhie    is 

reater  than   the  damages  sustaineU   by   the  defendant,  by   the 

tjury  for  which  it  Was  distrained;  in  which  case,  those  damages 

luat  be  fixed. 

427 
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2.  Where  the  plaintiff  is  the  general  owner  of  the  chattel,  bui 
the  defendant  had  a  ttpeciai  property  uierein,  and  the  value  of 
the  cnattel  is  greater  than  the  value  of  the  special  property, 
)r  the  sum  cuargeU  upon  tne  cnattel  Dy  reason  tbereof ;  in  whicu 
zase,  the  value  of  tne  special  property,  or  tne  sum  so  charged, 
must  be  fixed. 

in  either  of  the  cases  specified  in  this  section,  the  verdict,  re- 
port, or  decision  must  set  forth  the  reason,  why  the  value  ol 
.the  chattel  is  not  fixed. 


I  1728.  Verdict,.  ete.»  for  part  of  seTorml  cbattelsi  indm* 
■tent  tberevpoB. 

Where  the  action  is  brought  to  recover  two  or  more  chattels, 
the  verdict,  repori,  or  decision  may  award  to  oue  party  one  or 
more  distinct  chattels,  which  can  be  identified,  and  set  apart 
from  the  others  aua  tue  resiuue  lo  tne  otuer  party;  ana,  U 
necessary,  the  complaint  must  be  amended  so  as  to  cooforiD 
thereto.  The  final  judgment,  rendered  thereupon,  must  award 
to  each  party  the  same  relief,  with  respect  to  the  finding  in  his 
favor,  as  if  separate  judgments  were  rendered;  except  that,  where 
each  narty  is  entitled  to  an  absolute  award  of  a  sum  of  money, 
against  the  other,  the  smaller  sum  must  be  deducted  from  the 
greater,  and  the  balance  only  must  be  awarded. 


i  1729.  Damavea   Ito'wv^  ascertained   on  defanlt. 

Where  the  plaintiff  is  entitled  to  judgment  by  default,  for 
want  of  an  appearance  or  pleading,  the  court,  to  which  he 
applies  for  judgment,  may  ascertain  and  determine  the  damages 
to  which  he  is  entitled,  and  the  value  of  the  chattel,  if  necessary: 
or  may  direct  a  reference,  or  a  writ  of  inquiry,  for  that  puipose. 

See  9  1210,  ante. 

I  1780.  Final  Jvdarmenti  docketing  tbe  •an&e. 

Final  judgment  for  the  plaintiff  must  award  to  him  possessioD 
of  the  cnattel  recovered  by  him,  with  his  damages,  if  any.  ll 
a  chattel  recovered  was  not  replevied,  or  if,  after  it  was  replevied, 
it  was  delivered  to  the  defendant,  or  to  a  person  not  a  party. 
as  prescribed  in  this  article,  the  final  judgment  must  also  award 
to  the  plaintiff  the  sum  fixed  as  the  value  thereof,  to  be  paid 
by  the  defendant,  If  possession  thereof  is  not  delivered  to  the 
plaintiff.  If  the  defendant  has  demanded  judgment  for  the 
return  of  a  chattel,  which  was  replevied,  and  afterwards  deliv- 
ered to  the  plaintiff,  or  to  a  person  not  a  party,  as  prescribed  in 
this  article,  final  judgment  in  his  favor  therefor  must  award  to 
him  possession  thereof,  with  his  damages,  if  any;  and  it  mast 
also  award  to  him  the  sum  fixed  as  the  value  thereof,  to  be  paid 
by  the  plaintiff,  if  possession  is  not  delivered  to  the  defendant 
But  if  the  case  is  one  of  those  specified  in  sec' 'on  1727  of  this 
act,  final  judgment  in  favor  of  the  defendant  must  award  to 
him  the  sura,  fixed  as  therein  specified,  and  if  it  is  not  collected, 
the  delivery  of  the  chattel;  or,  if  the  chattel  han  not  been  re- 
plevied, or  has  been  returned  to  him  after  replevin,  thst  he  Is 
entitled  to  possePBion  thereof,  until  the  sum  so  awarded  Is  col* 
l^^cted,  or  otherwise  paid.  Th**  indgment  mny  be  docketed,  nnd 
the  docket  thereof  creates  a  lien,  as  if  it  was  a  Jndgment  for 
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the  foil  Amount  of  the  money,  mdnding  coets,  which  it  awarda, 
either  absolutely  or  conditionally. 

Co.  Pnc..  I  277;  2  B.  8.  032.  |  «1  (2  Bdm.  66€). 

I  17S1.  BxeevtloBf  eomtent*  thereof. 

An  execution  for  the  deliyery  of  the  posaeasion  of  a  chattel* 
and  to  aatiafy^  out  of  the  property  of  the  judgment  debtor,  a 
sum  of  money  contingently  awarded  againat  him,  muat  contain, 
in  addition  to  the  other  mattera  prescribed  by  law  the  following 
directions: 

1.  Where  the  judgment  is  rendered  in  favor  of  the  defendant, 
in  a  case  specified  in  section  1727  of  thia  act,  the  execution  must 
require  the  sheri£F  to  deliver  possession  of  the  chattel  to  the 
defendant,  unless  the  ploiutiff  before  the  delivery,  pays  to  him 
the  sum  of  money  awarded  to  the  defendant,  with  interest  and 
the  sheriff's  fees;  and,  in  case  the  chattel  cannot  be  found  within 
his  county,  then  to  satisfy  that  sum  out  of  the  property  of  the 
plaintiff. 

2.  In  any  other  case,  where  the  judgment  awards  a  sum  of 
money,  if  possession  of  the  chattel  is  not  delivered  to  the  pre* 
vailing  party,  the  execution  must  require  the  sheriff,  if  the 
chattel  cannot  be  found  within  his  county,  to  satisfy  the  sum 
so  awarded,  with  interest  and  his  fees,  out  of  the  property  of 
the  party  against  whom  the  judgment  is  rendered. 

A  direction  to  satisfy  a  sum  of  money  out  of  property,  as  pre- 
scribed in  this  section,  must  be  in  the  form  required  by  law 
for  a  like  direction,  where  an  execution  against  property  ii 
iaaned  upon  a  judgment  for  a  sum  of  money. 

Id.,  sobd.  4  of  I  289;  2  B.  8.  630,  |  60  (2  Bdm.  648). 

I  S.732.  Id.)  sherliTii  poTrer  to  take  cliattel. 

For  the  purpose  of  taking  possession  of  a  chattel,  by  virtue 
>f  such  an  execution,  the  powers  of  the  sheriff  are  the  same, 
ie  where  he  is  required  to  replevy  a  chattel; 

2  B.  8.  630,  I  61. 

f   1.T88.  Aetlon  on  midertakfnart  whem  maintainable. 

A  plaintiff,  who  has  recovered  a  final  judgment,  cannot  main- 
iln  an  action  against  the  sureties  in  an  undertaking,  given  in 
ehalf  of  the  defendant  to  procure  a  return  of  the  chattel,  of 
gainst  the  ball  of  n  defendant,  who  has  been  arrested,  until 
rte^r  the  return,  wholly  or  partly  unsatisfied  or  unexecufed, 
'  nn  execution  in  his  favor  for  the  delivery  of  the  possession 
*  the  chattel,  or  to  satisfy  a  sum  of  money  out  of  the  nroperty 
'  the  defendant,  or  for  both  purposes,  as  the  case  requires.  A 
'Pendant,  who  has  recovered  a  final  jndement.  cannot  main- 
in  an  action  against  the  sureties  in  the  plaintiff's  undertaking, 
Fen  to  procure  a  replevin,  until  after  a  like  return  of  a  aimilai 
eoatfon  against  the  plaintiff. 

r    B.    S.    688,   I  64   (2  Edm.   561). 

1.784*   SlierilPB  return,  evidence  therein. 

n    sneh  an  action  against  the  sureties,  the  sheriff*s  return  to 
ezeention  is  presumptive  evidence   of   a  failure  to  deliver, 
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OF  to  return  a  chattel*  or  to  pay  a  sum  of  mouegr,  aeoordiitf  t» 
the  terms  of  the  undertaking. 

2  B.  8.  688.  i  eS. 

I  1785«  InSuTTf  ete.,  no  defence. 

It  Is  not  a  defence  to  such  an  action,  that  the  chattel  wai 
injurod  or  destroyed,  after  it  wnA  replevied,  unless  the  injury  or 
destruction  was  effected  by  the  act.  or  with  the  consent  of  the 
plaintiff  in  the  nction,  or  occurred  after  che  chattel  was  takes 
by  virtue  ur  tne  execution. 

%  1780.  Abntememt  aad  verlTal   of  itotton* 

In  an  action  to  recover  a  chattel,  the  cause  of  action  sarriTM 
or  continues,  notwithstanding  the  death  of  either  party,  in  fsvor 
of  or  against  his  executor  or  administrator.  Where  the  eonit 
makes  an  order,  directing  the  abatement  of  such  an  action,  ai 
prescribed  in  section  701  of  this  act,  an  action  may  be  maiB- 
tained,  upon  an  undertaking,  given  for  the  purpose  of  procorinf 
a  delivery  or  return  of  a  chattel,  as  if  final  judgment,  awarding 
to  the  adverse  party  possession  thereof,  had  been  rendered  in 
the  first  action,  and  an  execution  thereupon  had  been  returned 
unexecuted  snd  unsatisfied;  except  that  damages  cannot  be  re- 
covered therein  for  a  wrongful  to  king,  withholding  or  detention. 
An  action  to  recover  the  chattel  cannot  be  maintained,  after 
an  action  has  been  commenced  upon  an  undertaking,  as  pR* 
scribed  in  this  section. 

TU.  1880,  cti.  370;  L.  1878,  cli.  408.    See  |f  7SB-761,  aats. 
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ARTICIiB   SBCOND. 

Action  to  foreclose  a  lien  upon  a  chatteU 

tee.  ITSf.  Action;  wfaen  and  ta  what  c<Mirti  maintainable. 
1788.  Warrant  to  aeUe  chattel;  phwaedlogt  tlaaifapaii. 
1799.  JodcneDt. 

1740.  Action  in  inferior  court. 

1741.  Application  of  this  articla. 

U  1737-1T41.    [Repealed   by   L.   1909,   ch.   38.     See  Coneoli. 
Atdd  Laws,  tit.  Lien  Law,  i§  20(^-210.! 

481 


r 


«  1742-43  IklARRIAGE.  c.l5,tl.a.l 

CHAPTER   XV. 
Special     Provisions,     Regulating    Other     Particular 
Actions  and  Rights  of  Action,  and  Actions  by  or 
Against  Particular  Parties. 

ITTLE     I.  Mmtrimonial  Actions. 

TITLE    n.  Actions  KeUtlng  to  a  Corporstton. 

TITLE  ni.  Actions  Kolattng  to  the  Estate  of  a  Dsciedsat. 

TrrLB  IV.  Other  Special  Actions  and  Rights  of  Action. 

TITLE    y.  Other  Actions  by  or  Against  Partlcniar  PartlsK 

TITL£   I. 

Matrimonial  Actions. 

Article  1.  Action  to  annul  a  void  or  voidable  marriage. 

2.  Action  for  a  divorce. 

3.  Action  for  a  separation. 

4.  Provisions   applicable   to   two   or  more   of   the   actions  ipeditd  to 

thi9  title. 

ARTICLE)  FIRST. 

Action  to  annul  a  void  or  voidable  marriage. 

Sec.  1742.  Action  by  woman,  married  under  16,  to  annul  marriage. 

1743.  In  what  other  cases  marriage  may  be  annulled. 

1744.  Action  when  party  was  under  the  age  of  consent. 

1745.  Id. ;  when  former  husband  or  wife  was  living. 

1746.  Id.;  where  party  was  an  idiot. 

1747.  Id. ;  where  party  was  a  lunatic. 

1748.  Action  by  next  friend  of  idiot  or  lunatic. 

1749.  Issue:  when  entitled  to  succeed,  etc. 

1750.  Action  on  the  ground  of  force,  fraud,  etc. 

1751.  Custody,  maintenance,  etc.,  of  issue  of  such  a  marrtagCk 
1762.  Action  on  the  ground  of  physical  incapacity. 

1753.  Certain  proceedings  regulated  in  action  to  annul  marriage. 

1754.  Judgment  annulling  a  marriage,  how  far  conclusive. 

1755.  How  next  friend  of  Infant,   lunatic,  etc.,  allowed  to  sue,  etc 

I  1742.  [Am'd,  1887.]  Action  by  woman,  married  mmiff 
I69  to  annnl  marrlagre. 

An  action  may  be  maintained,  by  the  woman,  to  procure  a  jodf* 
ment,  declaring  a  marriage  contract  void,  and  annulling  the  uat- 
riage,   under  the  following  circumstances: 

1.  Where  the  plaintiff  had  not  attained  the  age  of  sixteen  x«tn 
at  the  time  of  the  marriage. 

2.  Where  the  marriage  took  place  without  the  consent  of  ber 
father,  mother,  guardian,  or  other  person  having  the  legal  cbirp 
of  her  person. 

3.  Where  it  was  not  followed  by  consummation  or  cohtbjtt- 
tion,  and  was  not  ratified  bv  any  mutual  assent  of  the  partiMr 
after  the  plaintiff  attaineu  the  age  of  sixteen  years. 

L.  1887.  ch.  22;  L.  1841.  ch.  257  (4  Edm.  512),  am'd.  See,  also,  3  L  J 
142,  I  21  (2  Edm.  148).  See  Dom.  Rel.  Law.  ch.  272.  U  1806.  lo  m 
age  of  consent  is  made  eighteen  years;  but  does  not  amend  ch.  22.  U  l8o<> 
82  App.  Div.  335. 

I  174a.  [Am'd,  1916.]  In  ^hat  otber  oases  laarrla^e  V 
be  annnlled. 

An  action  may  also  be  maintained  to  procure  a  judgin«i^ 
declaring  a  marriage  contract  heretofore  or  hereafter  enteiw 
into  void  and  annulling  the  marriage,  for  either  of  the  foUowiof 
causes,  existing  at  the  time  of  the  marriage; 

1.  That  one  or  both  of  the  parties  had  not  attained  the  age» 
legal  consent  or  the  age  under  which  the  consent  of  parrPQts  or 
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guardians  was  required  by  the  laws  of  the  state  where  the  mar- 
riage was  contracted. 

2.  That  the  former  husband  or  wife  of  one  of  the-  parties  was 
IiTing,  and  that  the  marriage  with  the  former  husband  or  wife 
was  then  in  force. 

3.  That  one  of  the  parties  was  an  idiot  or  a  lunatic. 

4.  That  the  consent  of  one  of  the  parties  was  obtained  by 
force,  duress  or  fraud. 

5.  That  one  of  the  parties  was  physically  incapable  of  entering 
into  the  marriage  state.  But  an  action  can  be  maintained,  under 
this  subdivision,  only  where  the  incapacity  continues,  and  is 
incurable. 

2  R.   S.    142,    I   20    (2   Bdm.    147).     Am'd   by   L.    1916,   ch.   005,   in   effpctr 
Sept.   1.    1816. 

i  1744.   (Ain*d>  1916.]    Aetion  'wkea  party  was  under  fh* 
Ave  of  eoaeeat. 

An  action  to  annul   a   marriage  heretofore  or  hereafter   con- 
tracted, on  the  ground  that  one  of  the  parties  had  not  attained 
the  age  of  legal  consent,   or  the  age  under  which  the   consent 
of  parents  or  guardians  was  required  by  the  laws  of  the  state 
where  tb^  marriage  was  contracted,  may  be  maintained  by  the 
infant,   or  by  either  parent  of  the  infant,  or  bv  the  guardian 
of  the  infant's  person;  or  the  court  may  allow  the  action  to  be 
maintained  by  any  person,  as  the  next  friend  of  the  infant.     But 
a  marriage  shall  not  be  annulled,  at  the  suit  of  a  party  who  was 
of  the  age  under  which  the  consent  of  parents  or  guardians  was 
required  by  the  laws  of  the  state  where  the  marriage  was  con- 
tracted when  it  was  contracted,  or  where  it  appears  that  the 
parties,  for  any  time  after  they  attained  that  age,  freely  cohab- 
ited as  husband  and  wife. 

2  R.  8.  142.  t  21   (2  Edm.  148 ».     S«e  also  il  26,  1748,  1755,  poet.     Am'd 
t>y  L(.    1016,  ch.  606,   in  effect  Sept.   1,   1016. 

f   1745.    [Am'd,  1882,  1918.]    Id.|  when  former  hnsband  or 
wrif^    wa«   Uvlnv. 

An  action  to  annul  a  marriage,  upon  the  ground  that  the  former 
busband  or  wife  of  one  of  the  parties  was  living,  the  former 
ziarriage  being  in  force,  may  be  maintained  by  either  of  the 
lartiea  during  the  life-time  of  the  other,  or  by  the  former  husband 
»r  wife.  Where  it  appears,  and  the  Judgment  determines,  that 
he  subsequent  marriage  was  contracted  by  at  least  one  of  the 
parties  thereto  In  good  faith,  and  with  the  full  belief  that  the 
ormer  husband  or  wife  was  dead  or  that  the  former  marriage 
lad  been  annulled  or  dissolved,  or  without  any  knowledge  on  the 
art  of  the  innocent  party  of  such  former  marriage,  the  issue  of 
tie  subsequent  marriage,  born  or  begotten  before  the  final  judg- 
lent,  are  deemed  for  all  purposes  the  legitimate  children  of  the 
si-ent  who  at  the  time  of  the  marriage  was  competent  to  con- 
•act,  and  are  entitled  to  succeed  as  such,  in  the  same  manner  as 
:her  legitimate  children,  to  the  real  ana  personal  estate  of  said 
arent;  and  the  issue  so  entitled  must  be  specified  in  the  judg- 
ent,  and  the  innocent  party  must  be  awarded  their  custody,  and 
^  or  she  is  entitled  to  appoint  a  guardian  of  their  persons  by  will. 
rFbia  section  shall  be  construed  to  extend  to  all  cases  where  the 
cf^ment  or  decree  of  nullity  of  such  subsequent  marriage  is 
aaered  after  the  passage  of  this  act  whether  such  su!)S('<iuent 
].rx*iage  was  contracted  before  or  after  the  passage  hereof. 

£.,      if    22   and   2X    coniwlldated   and   am'd.     Am*d   L.    1882,    ch.    401;    L. 
3,    ch.  444.     In  eiTect  May  8.  1913. 

1.746.   Id.f  where  party  waa  an  idiot. 

A^Tk  action  to  annul  a  marriage,  on  the  ground  that  one  of  the 
trtLxea   thereto  was  an  idiot,   niav  be  maintained,  at  any  tim( 
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during  the  life-time  of  eilher  party,  by  any  relative  of  th«  Idiot, 
who  has  an  interest  to  avoid  the  marriage. 

a  B.  8. 142,  t  a«. 

f  1747.  Id.}  where  party  tran  a  Innatle* 

An  action  to  annul  a  marriage,  on  the  ground  that  one  of  the 
parties  thereto  was  a  lunatic,  may  be  maintained,  at  any  time 
during  the  continuance  of  the  lunacy,  or,  after  the  death  of  the 
Innatic,  in  that  condition,  and  during  the  life  of  tlie  other  party 
to  the  marrioge,  by  any  relative  of  the  lunatic,  who  has  au 
interest  to  avoid  the  marriage.  Such  an  action  ma^  also  be  main- 
tained by  the  lunatic,  at  any  time  after  restoration  to  a  sound 
mind;  but  in  that  case,  the  marriage  should  not  be  annulled,  if  it 
appears  that  the  parties  freely  cohabited  as  husband  and  wile^ 
after  the  lunatio  was  restored  to  a  sound  mind* 

Id.,  ({  25  and  27,  coDsolldated. 

I  1748.  Action  by  next  friend  of  tdlot  ov  luSAtla. 

Where  no  relative  of  the  idiot  or  lunatic  brings  an  action  to 
annul  the  marriage,  as  prescribed  in  either  of  the  last  two  sec- 
tions, the  court  may  allow  an  action  for  that  purpose  to«be  main- 
tained, at  any  time  during  the  life-time  of  both  the  parties  to  the 
marriage,  by  any  person  as  the  next  friend  of  the  idiot  or  lunatic 
But  this  section  does  not  apply,  where  the  marriage  might  have 
been  annulled,  at  the  suit  of  the  lunatic,  as  prescribed  in  the  last 
section. 

Id.,  I  26.    Beo,  atoo,  |  1744,  ante,  and  I  1T66,  post. 

I  1749.  [Am'd,  1903,]    Issue  t  iFrhen  entitled  to  sneoeed,  ete. 

A  child  of  a  marriage,  which  is  annulled  on  the  ground  of  the 
idiocy  or  lunacy  of  one  of  its  parents,  is  deemed,  for  all  purposes, 
the  legitimate  child  of  the  parent  who  is  of  sound  mind.  A  child 
of  a  marriage,  which  is  annulled  on  the  ground  that  one  or  both 
of  the  parties  had  not  attained  the  age  of  legal  consent,  if 
deemed,  for  all  purposes,  the  legitimate  child  of  both  parent!. 

Id.,  I  28;  L.  1003,  ch.  826.    In  effect  Sept.  1,  IMS. 

I  17IIO.  Aetlon  on  the  vvonnd  off  ffovoe,  fMrad»  oto* 

An  action  to  annul  a  marriage,  on  the  ground  that  the  consent 
of  one  of  the  parties  thereto  was  obtained  by  force,  duresi,  or 
fraud,  may  be  maintained,  at  any  time,  by  the  party  whose  coo- 
sent  was  so  obtained.  Such  an  action  may  also  be  maintaisH 
during  the  life-time  of  the  other  party,  by  the  parent  or  the  guard- 
Ian  of  the  person  of  the  party,  whose  consent  was  so  obtained, 
or  by  any  relative  of  that  party,  who  has  an  interest  to  avoid  the 
marriage.  But  a  marriage  shail  not  be  annulled  on  the  ground  of 
force  or  duress,  if  it  appears  that,  at  any  time  before  the  com- 
mencement of  the  action,  the  parties  thereto  voluntarily  cohaUted 
as  husband  and  wife;  or  on  the  ground  of  fraud,  If  It  appears  that, 
at  any  time  before  the  commencement  thereof,  the  parties  volsa- 
tarily  cohabited  as  husband  and  wife,  with  a  full  Icnowledge  of  the 
facts  constituting  the  fraud. 

Id..  11  80  and  81,  am'd;  L.  1882,  ch.  246.    See  i  1748.  ante. 

f   1751.   CnstodTf   mnlntennnee,   etc.,   of   Issne   off  aveh  a 


The  court  must,  upon  the  application  of  the  plaintiff,  award  the 
custody  of  the  children  of  a  marriage,  which  is  annulled  on  th» 
ground  of  force,  duress,  or  fraud,  to  the  innocent  parent,  vnkis  It 
appears  th^t  the  latter  is  unfit,  for  asf  reason    to  b*^  ^ 
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cngtodj  of  one  or  more  of  the  children,  in  which  case  the  court 
must  gire  such  directions  relating  thereto,  as  the  interests  of  the 
child  or  children  reqaire.  The  judgment  may  make  proTision  for 
the  education  and  maintenance  of  the  children,  out  of  the  property 
Qt  the  guilty  parent, 

3  B.  a.  ia>  i  82.  am'd. 

i  1763.  [Am'd,  1895.]    Action  on   the  ffronnd  of  phyaleal 

laeapaeltr* 

An  action  to  annul  a  marriage,  on  the  ground  that  one  of  the 
parties  was  physically  incapable  of  entering  into  the  marriage 
state,  may  be  maintained  by  the  injured  party  against  the  party 
whose  incapacity  is  alleged;  or  such  an  action  may  be  maintained 
by  the  party  who  was  incapable  against  the  other  party,  provideil 
the  incapable  party  was  unaware  of  the  incapacity  at  the  time  of 
marriage,  or  if  aware  of  such  incapacity,  did  not  know  it  was 
incurable.  Such  an  action  must  be  commenced  before  five  years 
have  expired  since  the  marriage. 

U   1806,  cb.  800. 

I  1758.  Certain  proeeedlnflra  revulated  In  action  to  annul 
Biarriave. 

In  an  action  brought  as  prescribed  in  this  article,  a  final  judg- 
ment, annulling  the  marriage,  shall  not  be  rendered  by  default,  for 
vraiit  of  an  appearance  or  pleading,  or  upon  the  trial  of  an  issue, 
without  proof  of  the  facts,  upon  which  the  allegation  of  nullity  is 
Poanded.  And  the  declaration  or  confession  of  either  party  to  the 
tnarriage  Is  not  alone  sufficient  as  proof;  but  other  satisfactory 
evidence  of  the  facts  must  be  produced.  In  such  an  action,  except 
rhere  it  is  founded  upon  an  allegation  of  the  physical  incapacity  of 
>ne  of  the  parties  thereto,  the  court  must,  upon  the  application  of 
Ither  of  the  parties,  make  an  order  directing  the  trial,  by  a  jury, 
f  all  the  issues  of  fact;  or  it  may  of  its  own  motion,  make  an 
rder  directing  the  trial,  by  a  jury,  of  one  or  more  issues  of  fact; 
yr  which  purpose,  the  questions  to  be  tried  must  be  prepared  and 
>ttled  as  prescribed  in  section  970  of  this  act. 

Id..   M  86  and  36  in  jwrt.    See  2  R.  8.  175,  |  46  (2  Edm.  181);  lee,  also. 
1012  and  1220,  ante,  and  %  1767,  post. 

I    1T84.    Jndnient   annnllinflr  a  marriaarei   Ito-vr  far  eon- 
aaai^e. 

A,  final  judgment,  annulling  a  marriage,  rendered  during  the  Mfe- 
ne  of  both  the  parties,  is  conclusive  evidence  of  the  invalidity 
the  marriage  in  every  court  of  record  or  not  of  record,  in  any 
tlon  or  special  proceeding,  civil  or  criminal.  Such  a  judgment, 
ndered  after  the  death  of  either  party  to  the  marriage,  is  con- 
iBi-ve  only  as  against  the  parties  to  the  action,  and  those  claiming 
der  them. 
I..    §    «T. 

1TS8*   Bcvr  next  friend  of  infant^  Innatic,  ete«»  allowed 
ai«a«9   «te» 

Ln  order,  allowing  a  person  to  maintain  an  action,  as  the  next 
»ii<l  of  an  infant,  as  prescribed  in  section  1744  of  this  act,  or  as 
next  friend  of  an  iaiot  or  lunatic,  as  prescribed  in  section  1748 
thim  act,  may  be  granted  by  the  court,  in  its  discretion,  without 
Ice.   or  upon  notice  to  such  persons  and  in  such  a  maimer^  m 

*3M> 
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it  deems  proper.  A  motion  to  racate  such  an  order  mast  be  made 
at  a  term  held  by  the  judge  who  granted  it,  unless  he  is  dead,  ou[ 
of  office,  or  unable  to  hear  it  by  reason  of  sickness  or  otherwiw; 
or  unless  he  expressly  directs  it  to  be  heard  at  a  term  held  by 
another  judge.  But  where  such  an  order  has  been  granted,  the 
court,  to  which  application  for  finol  judgment  is  made,  may  dis- 
miss the  comphiint,  if  justice  so  requires,  although,  in  a  like  caie, 
the  party  to  the  marriage,  if  plaintiff,  would  be  entitled  to  jadg- 
ment. 
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ARTICI^ES  9JSCOND. 

Action  for  a  divorce. 

Sec  176(1.  In  what  caseit  action  may  be  maintained. 
17B7.  Answer;  mode  of  trial;  Jadgment  by  default 
1758.  When  dWorce  denied,  altbougb  adultery  proved. 
1769.  Regulations  when  action  brought  by  wife. 
1780.  Id. ;  when  action  brought  by  husband. 
1761.  Marriage   after  divorce   for  adultaiy.      [Repealed.] 
1761.  BegulatlOQ  when  action  brought  by  either  husband  or  wife. 


I ITM.  Uk  -whmt  eases  actlom  wult  1»e  nAlMtalMe^. 

Id  either  of  the  following  cases,  a  husband  or  a  wife  may  raai»- 
taio  an  action,  against  the  other  party  to  the  marriage  to  procure 
a  jadgment,  diyorcing  the  parties  and  dissoWing  the  marriage,  by 
reason  of  the  defendant's  adultery. 

1.  Where  both  parties  were  residents  of  the  State,  when  the 
oBence  was  committed. 

2.  Where  the  parties  were  married  within  this  State. 

3.  Where  the  plaintiff  wns  a  resident  of  the  State,  when  the 
)ffence  was  committed,  and  is  a  resident  thereof,  when  the  action 
B  commenced. 

4.  Where  the  offence  was  committed  within  the  State,  and  the 
DJQred  party,  when  the  action  is  commenced,  is  a  resident  of  the 
ttate. 

3  t.  8.  144.  t  88  (2  Bdm.  150),  am'd;  L.  1862,  ch.  240,  |  1.    8m  i  1788, 

Ml. 

I  1757.  [Am'd,  1880,  1011. j  Ansuvert  mode  of  trial i  Jvdf- 
ent  by  default. 

1.  The  answer  of  the  defendant,  may  be  made,  without  verify- 
?  It,  notwithstanding  the  verification  of  the  complaint,  except 
at  an  answer  containing  a  counterclaim,  which  charges  adul- 
y  must  be  verified  in  respect  of  such  counterclaim,  where  the 
nplaint  is  verified.  If  the  answer  puts  in  issue  the  allegation 
adultery,  the  court  must,  upon  the  application  of  either  party. 
It  may,  of  its  own  motion,  make  an  order  directing  the  trial, 
a  jury,  of  that  issue;  for  which  purpose  the  questions  to  be 
•d  must  be  prepared  and  settled,  as  prescribed  in  section  nine 
lured  and  seventy  of  this  act.  If  the  answer  does  not  put  in 
le  the  allegation  of  adultery,  or  if  the  defendant  makes  de- 
it  Jn  appearing  or  pleading,  the  plaintiff  before  he  is  entitled 
ud^meut,  must  nevertheless  satisfactorily  prove  the  material 
nations  of  his  complaint,  and  also,  by  his  own  testimony  or 
TWise,  that  there  is  no  judgment  or  decree,  in  any  court  of 
8Ute  of  competent  jurisdiction,  against  him  in  favor  of  the 
Qdant  for  a  divorce  on  the  ground  of   adultery. 

tery,  the  plaintiff  or  defendant  may  serve  a  copy  of  hia  plead- 
on  the  co-respondent  named  therein.  At  any  time  wiSin 
ty  days  after  such  service  on  said  co-respondent,  hTmi^  ap^ 
iS««?^^°T^  *"''*'  acuon,  so  far  as  the  issues  affect  such  ^- 
«dent.  If  no  such  service  be  made,  then  at  any  time  before 
«try  of  judgment  any  co-respondent  named  ii  amr  ^tthl 
ingB  shall  have  ;he  right,  at  any  time  before  the  ent^  of 
l^«««H  *?P*?'■.^»t^^'  in  person  or  by  attorney;  ii  said  action 
Li«*  Im^k^IS'^'V^''  attorney  a  copy  of  the  summons  and 
aint,  which  naust  be  serred  within  ten  days  thereafter  and 
tjr  appear  to  defend  rach  action,  to  far  ai  thTiMuw  iff^ 
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tach  co-respondent.  In  caae  no  one  of  the  allegations  of  adultery 
controverted  by  such  co-respondent  shall  be  proved,  such  co- 
respondent shall  be  entitled  to  a  bill  of  costs  against  the  person 
naming  him  as  such  co-respondent,  which  bill  of  costs  shall  con- 
sist only  of  the  sum  now  allo^nied  by  law  as  a  trial  fee,  and  dis- 
bursements, and  9uch  co-respondent  shall  be  entitled  to  have  an 
execution  issue  for  the  collection  of  the  same. 

Id.,  II  80.  40.  41;  L.  1877.  ch.  168;  L.  1899.  ch.  661;  L.  1911.  Hi.  311. 
In  effect  Sept.  1.  1911.  See  11  1012,  1215  and  1229.  ante,  and  S  1773^ 
post. 


I  17B8.  IPeben  dtTore*  ««nle«,  altliovvh  adiilterr 

In  either  of  the  following  cases,  the  plaintifiF  la  not  entitled 
fo  a  divorce,  although  the  adultery  is  established: 

1.  Where  the  offence  was  committed  by  the  procurement  or 
with  the  connivance  of  the  plaintiff. 

2.  Where  the  offence  charged  has  been  forgiven  by  the  plaintiff. 
The  forgiveness  may  be  proved,  either  affirmatively,  or  by  the 
voluntary  cohabitation  of  the  parties,  with  the  knowledge  of  the 
fact. 

8.  Where  there  has  been  no  express  forgiveness,  and  no  volaa- 
tary  cohabitation  of  the  parties,  but  the  action  was  not  com- 
menced within  five  years  after  the  discovery,  by  the  plaintiff, 
of  the  offence  charged. 

4.  Where  the  plaintiff  has  also  been  guilty  of  adultery,  vndpr 
such  circumstances,  that  the  defendant  wonld  have  been  entitlad, 
if  innocent,  to  a  divorce. 

9  B.  a.  Ml,  I  ail  L.  VSHt  oh.  IM. 

I  1769.  [Am'd,  1890»  1900.]  Rec«latloB«  WMem  mmHmm 
hponm^t  br  wife. 

Where  the  action  is  brought  by  the  wife,  the  following  regula- 
tions  apply  to   the  proceedings: 

1.  The  legitimacy  of  any  child  of  the  marriage,  bom  or  be- 
gotten before  the  commencement  of  the  action,  is  not  affected 
by  the  judgment  dissolving  the  marriage. 

2.  [An*d,  1896,  1900.]  The  court  may,  in  the  final  judipnent 
dissolving  the  marriage,  require  the  defendant  to  provide  suit- 
ably for  the  education  and  maintenance  of  the  children  of  the 
marriage,  and  for  the  support  of  plaintiff,  as  justice  reqolrea 
having  regard  to  the  circumstances  of  the  respective  partfes: 
and  may,  by  order,  upon  the  application  of  either  party  to  the 
action,  and  after  due  notice  to  the  other,  to  be  given  in  such 
manner  as  the  court  shall  prescribe,  at  any  time  after  finil 
judgment  whether  heretofore  or  hereafter  rendered,  annul,  Tary 
or  modify  such  a  direction.  But  no  such  application  shall  be 
made  by  a  defendant  unless  leave  to  make  the  same  shall  Have 
been  previously  granted  by  the  court  by  order  made  upon  or 
without  notice  as  the  court  In  its  discretion  may  deem  proper 
after  presentation  to  the  court  of  satisfactory  proof  that  jtirace 
requires  that  such  an  application  should  be  entertained. 

L.  18M.  oa.  aoit  L.  IMO.  Ob.  741   In  effect  Bept  1.  INO. 

8.  If,  when  final  judgment  is  rendered,  dissolving  the  marriage, 
the  plaintiff  is  the  owner  of  any  real  property;  or  haa,  in  her 
poBsession  or  under  her  control,  any  personal  property,  or  thinr 
in  action,  which  was  left  with  her  by  the  defendant,  or  aequlrci 
>y  har  own  industry,  or  given  to  her  by  beqnest  or  otharwiw; 
or  if  she  ia  or  may  theraafter  become  antltM  to  aay  prapattj, 
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by  the  decease  of  a  relatire  intestate;  tlie  defendant  shall  not 
naje  any  interest  therein,  absolute  or  contingent,  before  or  after 
her  death. 

4.  Where  final  judgrment  is  rendered  dissolving  the  marriage, 
the  plaintiff's  inchoate  right  of  dower,  in  any  real  property,  of 
which  the  defendant  then  is  or  waa  theretofore  seized,  is  not 
affected  by  the  judgment* 

L.  J8B5,  ch.  801. 

I  ITOO.    Id.  I  ^rlten  ««tlon  brovorltt  by  Itvabaflid. 

Where  the  action  is  brought  by  the  husband,  the  following 
regulations  apply  to  the  proceedings: 

1.  The  legitimacy  of  a  child,  born  or  begotten  before  the  com- 
nencemeut  of  the  offence  charged,  is  not  affected  by  a  judgment 
liRSolrlng  the  marriage;  but  the  legitimacy  of  any  other  child 
>f  the  wife  may  be  determined,  as  one  of  the  issues  in  the  action, 
n  the  absence  of  proof  to  the  contrary,  the  legitimacy  of  all  the 
hildren,  begotten  before  the  commencement  of  the  action,  must 
e  presumed. 

2.  A  judgment  dissolving  the  marriage  does  not  impair,  or 
therwise  affect,  the  plaintiff^s  rights  and  interests,  in  and  to  any 
?al  or  personal  property,  which  the  defendant  owns  or  possesses, 
'hen  the  judgment  is  rendered. 

3^    Where  judgment  is  rendered  dissolving  the  marriage,  the 
efendant  is  not  entitled  to  dower  in  any  of  the  plaintiff's  real 
-operty,  or  to  a  distributive  share  in  his  personal  property. 
t  B.  a  141,  H  44, 47  and  4S.    See  Beal  Prop.  Law,  i  170. 

I  1761.  [Added,  1913.1  Reflrvlatlon  when  action  bro«irl»t 
r  eltk«v  hnslband  or  wife. 

W^henever  the  relation  of  husband  and  wife  ceases  by  the  entry 

a  judgment  dissolving  the  marriage,  the  defendant  guilty  of 
ultery  Is  not  entitled  to  any  interest  in  any  policy  of  insur- 
ce  on  the  life  of  the  plaintiff,  wherein  such  defendant  is  named 

a  beneficiary,  and  the  plaintiff  may  apply  to  the  court  grant- 
r  the  ftnal  decree  or  to  a  special  term  cf  the  supreme  court 

notice  to  the  defendant,  or  the  attorney  who  appeared  for 
'endant  in  action  for  divorce,  and  to .  the  insurqnce  company 
ling  the  policy  or  policies,  for  an  order  directing  the  insur<* 
>e  company  issuing  the  policy  or  policies  to  substitute  therein 
h  beneficiary  as  the  plaintiff  may  nominate.  In  case  where 
8  shown  that  the  defendant  has  contributed  from  his  or  her 
a  rate  estate  toward  the  payment  of  the  premiums  on  such 
icy,    the  court   shall   grant  such   order  on   such  terms   as  in 

discretion  of  the  court  shall  be  equitable.  This  section  shall 
>  apply  in  like  manner  when  the  defendant  obtains  a  decree 
Inst   the  plaintiff  on  a  counterclaim. 

ddea    L.  1913,  ch.  530.    In  effect  Sept.  1,  1013. 
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▲RTICIjB  THIiUX 

Action  for  a  separation^ 

096,  17(fi2L  For  what  canset  action  may  be  malnUloed. 

1763.  Id.:  Id  what  caaea. 

1764.  Bequiaitea  of  complaint. 

1765.  Defendant   may  aet  up  plalntlff'a  mlaooodiict. 

1766.  Support,   maintenance,  etc.,  of  wife  and  cblldren. 

1767.  Judgment   for  aeparatlon   may   be  raTOked. 

1  1768.  For  i%'liat  causes  action  may  be  maintained* 

In  either  of  the  cases  specified  in  the  next  section,  an  actim: 
may  be  maintained,  by  a  husband  or  wife,  against  the  oufi 
party  to  the  marriage,  to  procure  a  judgment,  separating  the 
parties  from  bed  and  board,  forever,  or  for  a  limited  time,  for 
either  of  the  following  causes: 

1.  The  cruel  and  inhuman  treatment  of  the  plaintiff  by  the 
defendant. 

2.  Such  conduct,  on  the  part  of  the  defendant  towards  the 
plaintiff,  as  moy  render  it  unsafe  and  improper  for  the  fonner 
to  cohabit  with  the  latter. 

3.  The  abandonment  of  the  plaintiff  by  the  defendant. 

4.  Where  the  wife  is  plaintiff,  the  neglect  or  refusal  of  the 
defendant  to  provide  for  her. 

2  E.  8.  146,  parta  of  {{  60  and  61.    Bee  L.  1824,  p.  24»,  |  12. 

I  1768.  Id.  I  In  -what  cases. 

Such  an  action  may  be  maintained,  in  either  of  the  followinr 
cases: 

1.  Where  'both  parties  are  residents  of  the  State,  when  the 
action  Is  commenced. 

2.  Where  the  parties  were  married  within  the  State,  and  the 
plaintiff  ij  a  resident  thereof,  when  the  action  is  commenced. 

C.  Where  the  parties,  having  been  married  without  the  State^ 
have  become  residents  of  the  State,  and  have  continued  to  be 
residents  thereof  at  least  one  year;  and  the  plaintiff  is  such  a 
resident,  when  the  action  is  commenced. 

Id..  II  60  and  61  In  part. 

I  1764.  Reanlsttes  of  eomplalnt. 

The  complaint  in  such  an  action  must  specify  particnlsrtv  the 
nature  and  circumstances  of  the  defendant's  misconduct,  and 
must  set  forth  the  time  and  place  of  each  act  complained  ot 
with  reasonable  certainty. 

Id.,   I  62,  and  Role  80. 

I   176S.  Defendant  mar  set  nn  nlalntllTs  mlneon^aet. 

The  defendant  may  set  up,  in  justification,  the  misconduct  "' 
the  plaintiff:  and  if  that  defence  i«»  established  to  the  satlsfactioB 
of  the  court,  the  defendant  is  entitled  to  Judgment. 

Id.,    I   68. 

I  1700.  Snpport,  maintenance,  etc.,  off  vrtffc  amd  clilldre^ 

Where  the  action  is  brought  by  the  wife,  the  court  may.  to 
the  final  judgment  of  separation,  give  such  directions  ai  the 
nature  and  cironmatance«  of  the  case  reonlre.  In  j»articalar. 
It  may  compel  the  defendant  to  nrovide  suitably  for  the  edwa* 
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lion  and  maintenance  ot  the  children  oX  the  marriage,  and  for 
he  support  of  the  ptnintllf,  as  justice  requires,  having  regard 

0  the  clrcunutances  of  tiie  respective  parties*  And  the  court 
nny.  in  such  uu  action,  render  a  judgment,  compelling  the 
lefcodant  to  make  the  provision  specified  in  this  section,  where, 
luder  the  circumstances  of  the  case,  such  a  judgment  is  proper, 
ntbout  rendering  a  judgment  of  separation. 

St«2a.8.U0,UCiaiidC5. 

1  17CT.  Jndirment  for  n«iiavatloii  Biar  be  revoked. 

Upon  the  joint  application  of  the  parties,  accompanied  with 
itisfuctory  evidence  of  their  reconciliation,  n  indgment  for  a 
^pnrntion.  forever,  or  for  a  limited  period,  rendered  as  prescribed 
I  this  article,  mny  be  revoked,  at  nny  time,  by  tbe  court  which 
^ndered  it,  subject  to  such  regulations  and  restrictions  as  the 
)art  thinks  fit  tc  impose. 

24  ^« 
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ARTICLE  llH>I7RTH. 

Proviaiana  applioahle  to  ttDO  or  more  of  the  actiona  specified  m 

this  tilte. 

Sec.  1768.  Married  woman  deemed  a  resident  in  certain  caaas. 
1760.  Alimony,  ezpenaea  of  action,  and  coata;  how  awarded. 

1770.  What  ii  deemed  a  counterclaim. 

1771.  Cuatody   and   maintenance  of   children  and  aopport  of  plalBtlff. 

1772.  Support,   maintenance,   etc.,  of  wife  and  children.     SeqoeetratloB. 
1778.  Id. ;  whan  enforced  by  ponlahment  for  contmnpL 

1774.  Regolatlone  respecting  judgment. 

I  1768.  Married  ^roman  deemed  m  resident  in  eertmla 
eases. 

If  a  married  woman  dwells  within  the  State,  where  she  com- 
mences an  action  against  her  husband,  as  prescribed  in  either  of 
the  last  two  articles,  she  is  deemed  a  resident  thereof,  although 
her  husband  resides  elsewhere. 

2  R.  S.  147,  S  57  (2  Bdm.  164),  am'd. 
I 

I  1769.  Alimony,  expenses  of  action  and  eostai  bow 
aTi'arded. 

Where  an  action  is  brought,  as  prescribed  in  either  of  the 
last  two  articles,  the  court  may,  in  its  discretion,  during  the  pen- 
dency thereof,  from  time  to  time,  make  and  modify  an  order  or 
orders,  requiring  the  husband  to  pay  any  sum  or  sums  of  money 
necessary  to  enable  the  wife  to  carry  on  or  defend  the  action,  or 
to  provide  suitably  for  the  education  and  maintenance  of  the 
children  of  the  marriage,  or  for  the  support  of  the  wife,  hariag 
regard  to  the  circumstances  of  the  respective  parties.  The  fioAl 
judgment  in  such  an  action  may  award  costs,  in  favor  of  or 
against  either  party,  and  an  execution  may  be  issued  for  the  col- 
lection thereof,  as  in  an  ordinary  case;  or  the  court  may,  in  the 
judgment,  or  by  an  order  made  at  any  time,  direct  the  costs  to 
be  paid  out  of  any  property  sequestered,  or  otherwise  in  the 
power,  of  the  court. 

Id.,  i  58. 

S  1770.  [Am*d,  1881.]    HTlkat  Is  deemed  a  connterelalm. 

Where  an  action  is  brought  by  either  husband  or  wife,  as  pre- 
Fcribed  in  either  of  the  last  two  articles,  a  cause  of  action,  agaiast 
the  plaintiff  and  in  favor  of  the  defendant,  arising  under  either  of 
said  articles,  may  be  interposed,  in  connection  with  a  denial  of  the 
material  allegations  of  the  complaint,  as  a  counterclaim. 

I  1771.  [Am*d,  1806,  1004,  1908.1  Custody  and  mainte- 
nance of  cblldren,  and   support   of  plaintiff. 

Where  an  action  is  brought  by  either  husband  or  wife,  as  pre- 
scribed in  either  of  the  last  two  articles,  the  court  mast,  except 
as  otherwise  expressly  prescribed  in  those  articles,  give,  either 
in  the  final  judgment,  or  by  one  or  more  orders,  made  from 
time  to  time,  before  final  judgment,  such  directions  as  justice 
requires,  between  the  parties,  for  the  custody,  care,  education, 
and  maintenance  of  any  of  the  children  of  the  marriage,  and 
where  the  action  is  brought  by  the  wife,  for  the  support  of  the 
plaintiff.  The  court  may,  by  order,  upon  the  application  of 
either  party  to  the  action,  after  due  notice  to  the  other,  to  be 
given  in  such  manner  as  the  court  shall  prescribe,  at  any  time 
after  final  judgment,  annul,  vary  or  modify  such  directions,  or 
In  CAM  no  such  direction  or  directions  shall  have  been  made, 
^mend  it  by  inserting  inch  direction  or  directionr  as  jnttica  r*- 
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Ires  for  the  enstody,  care,  education  and  maintenance  of  any 
eh  child  or  children  in  such  final  judgment  or  order  or  orders. 
It  no  such  application  shall  be  made  by  a  defendant  unless 
ive  to  make  the  same  shall  have  been  previously  granted  by 
i  court  by  order  made  upon  or  without  notice  as  the  court  in 
discretion  may  deem  proper  after  presentation  to  the  court 
satisfactory  proof  that  justice  requires  that  such  an  applica- 
Q  should  be  entertained.  Where  an  action  is  brought  by  a 
fe,  as  prescribed  in  article  second  of  this  chapter,  and  a  final 
Igment  of  divorce  has  been  rendered  in  her  lavor,  the  court, 
)n  the  Application  of  the  defendant  on  notice,  and  on  proof  of 

•  marriage  of  the  plaintiff  after  such  final  judgment,  must  by 
ler  modify  such  final  judgment  and  any  orders  made  with 
[)ect  thereto,  by  annulling  the  provisions  of  such  final  judg- 
Dt  or  orders,  or  of  both,  directing  payments  of  money  for  the 
port  of  the  plaintiff. 

1196,  dL  Wl;  L.  1904.  ch.  888;  L.  1906,  eb.  S9T.      In  effect  Sept.  1, 

ITTt.  [Am*^  IMM.]  Support,  maintenanoe^  eto*,  of  ipHfe 
I  eliUareii.     Sequestration. 

liere  a  judgment  rendered,  or  an  order  made,  as  prescribed 
his  article,  or  in  either  of  the  last  two  articles,  or  a  judgment 

divorce  or  separation  rendered  in  another  state,  upon  the 
md  of  adultery  upon  which  an  action  has  been  brought  in 

state,  and  judgment  rendered  therein,  requires  a  husband 
*ovide  for  the  education  or  maintenance  of  any  of  the  chil- 
1  of  a  marriage,  or  for  the  support  of  his  wife,  the  court  may, 
fs  discretion,  also  direct  him  to  give  reasonable  security,  in 

a  manner,  and  within  such  a  time,  as  it  thinks  proper,  for 
payment,  from  time  to  time,  of  the  sums  of  money  required 
that  puriKfse.  If  he  fails  to  give  the  security,  or  to  make 
payment  required  by  the  terms  of  such  a  judgment  or  order, 
her  he  has  or  has  not  given  security  therefor;  or  to  pay  any 
of  money  which  he  is  required  to  pay  by  an  order,  made  as 
*ribed  in  section  seventeen  hundred  and  <iizty-nine  of  this 
the  court  may  cause  his  personal  property,  and  the  rents  and 
^s  of  his  real  property,  to  he  sequestered,  and  may  appoint 
elver  thereof.  The  rents  and  profits,  and  other  property,  so 
watered,  may  be,  from  time  to  time,  applied,  under  tbe  direc- 
of  the  court,  to  the  payment  of  any  of  the  sums  of  money 
Bed  in  this  section,  as  justice  requires, 
f  61^  am'd;  L.  1904,  ch.  818.    In  effect  Sept.  1,  1904. 

LTT3.  lAMk*^  IINMI.]  Id.)  wben  cnforeed  by  piiMta!b« 
t  <or  eomtempt. 

tiere  the  husband  makes  default  in  j;)aying  any  sum  of  money 
fied    in   the   last   section,   as   required    by   the  judgment  or 

direeting  the  payment  thereof;  and  it  appears  presumptively, 
3  satiaf action  of  the  court,  that  payment  cannot  be  enforced 
eans  of  the  proceedings  prescribed  in  the  last  section,  or  by 
ting  to  the  security,  if  any,  given  as  therein  prescribed,  the 

may,  in  ita  discretion,  make  an  order  requiring  the  husband 
ovr  caoae  before  it,  at  a  time  and  place  therein  specified, 
he  ahoald  not  be  punished  for  his  failure  to  make  the  pay- 

and  thereupon  proceedings  must  be  taken  to  punish  him, 
«acribed  in  article  nineteen  of  the  judiciary  law  for  the 
lunent  of  a  contempt  of  c^ourt,  other  than  a  criminal  con- 

•  Sach  an  order  to  show  cause  may  also  be  made,  without 
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a:i7  previous  sequestration,  or  direction  to  give  secority,  where 

tbc*  court  is  satisfied  that  tliey  would  be  iaeffectual. 

fVm'd  by  L.    1909.    ch.   65«    |   3.    See  note  58  of  notes  of  BoaM  of  Sttt- 
Dtctfy  Consolidation  at  end  of  code. 

I  1774.   [Am'«,   1902,   ll»03»   180S.]  Re»alatftoma   respecttaff 
Jii<  iffneiit. 

1«  an  action  brought  as  prescribed  in  this  title,  a  final  jndir- 
meit  shaJl  not  be  rendered  in  favor  of  the  plaintiff  upon  the 
defindant*s  default  in  appearing  or  pleading,  unless  either  the 
samuons  and  a  copy  of  the  complaint  were  personally  served 
upor  the  defendant;  or  the  copy  of  the  summons  delivered  to  the 
defe^idant,  upon  personal  service  of  the  summons,  or  delivered  t« 
him  without  the  state,  or  published,  pursuant  to  an  order  for 
that  Durpose,  obtained  as  prescribed  iu  chapter  fifth  of  this  act 
contains  the  following  words,  or  words  to  the  same  effect,  legiUj 
written  or  printed  upon  the  face  thereof,  to  wit:  **ActioD  in 
annul  a  marriage;"  "Action  for  a  divorce;"  or  "Action  for  i 
separation;"  according  to  the  article  of  this  title,  under  which 
the  action  is  brought.  Where  the  summons  is  personally  served 
but  a  copy  of  the  complaint  is  not  served  therewith;  or  where  a 
copy  of  the  summons  and  copy  of  tho  complaint  are  delivered  to 
the  defendant  without  the  state,  the  certificate  or  affidavit  pror- 
ing  service,  must  aflSrmatively  state,  in  the  body  thereof,  that  suA 
an  inscription,  setting  forth  a  copy  thereof,  was  so  written  or 
printed  upon  the  face  of  the  copy  of  the  summons  delivered  to  the 
defendant.  No  final  judgment  anuulliisg  a  marriage,  or  diTord&f 
the  parties  and  dissolving  a  marriage,  shall  be  entered,  ia  as 
action  brought  under  either  article  first  or  article  second  of  this 
title,  until  after  the  expiration  of  three  months  after  the  filiBf 
of  the  decision  of  the  court  or  report  of  the  referee.  Such  de- 
cision or  report  must  be  filed  and  interlocutory  judgment  thereoa 
must  be  entered  within  fifteen  days  after  the  party  becomes  eo- 
titled  to  file  or  enter  the  same,  and  can  not  be  filed  or  entered 
after  the  expiration  of  said  period  of  fifteen  days  unless  by  ordfi 
of  the  court  upon  application  and  sufficient  cause  being  shown  fur 
the  delay.  Within  thirty  days  after  the  expiration  of  said  period 
of  three  months  final  judgment  shall  bo  entered  as  of  course  upoa 
said  decision  or  report,  unless  for  sufficient  cause  the  court  in  the 
meantime  shall  have  otherwise  ordered.  tJpon  filing  the  de- 
cision of  the  court  or  report  of  the  referee,  a  judgment  annnffiif 
a  marriage  or  divorcing  the  parties  and  dissolving  a  marrisfe. 
shall  be  interlocutory  only  and  shall  provide  for  the  entry  of  fiasl 
judgment  granting  such  relief  three  months  after  entry' of  intf^ 
locutory  judgment  unless  otherwise  ordered  by  the  court.  Tfc« 
fiMl  judgment  must  be  entered  within  thirty  days  after  the  ex- 
piration of  said  period  of  three  months  and  can  not  be  entertd 
after  the  expiration  of  such  period  of  thirty  days  except  by 
order  of  the  court  on  application  and  sufficient  cause  bein^  nova 
for  the  delay.  The  interlocutory  judgment  may,  in  the  discre- 
tion of  the  court,  provide  for  the  payment  of  alimony  until  the 
entry  of  final  judgment;  it  may  include  a  judgment  for 
when  costs  are  awarded,  in  which  case  said  judgment  for 
shall  be  docketed  by  the  clerk,  and  thereupon  shall  have  the  saoi^ 
force  and  effeoc  as  if  docketed  upon  the  entry  of  final  jndgnKSt 
therein,  except  that  it  shall  not  be  enforceable  by  execntiott  m 
punishment  until  the  entry  of  final  judgment  in  said  action. 

Bf»f>  ante,  f  1757:  L.  1908,  eb.  864;  L.  190S,  ch.  488;  L.  1906,  «».  SIf .  ft 
•Cact  Sept.  1,  1006. 
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TITLS  n. 

Actions  relating  to  a  corx>orat!oti. 

Id*  L  Action  bf   a   corpora tion,    and   action   agalnit   a   eoraoratloii.   to 
rtotrer  davagea  or  proyetty. 
2.  Jodlctal   •apervlslon    of    a    corporation,    and    of   the   oAcan    and 

members   tberoof. 
8.  Actlooa  to  procure  the  diMolutlon   of  a   corporatloa,   and   aettoni 
to  enforce    the    lodWIdual    liability    of    Ibe    officers   oi    memtwnt 
of  a  corpavatlOB,  witb  ar  wltboat  a  dlaoolvtloa  tkerx>f. 

4,  Action  bj   tbo  people  to  annul  a   corporation. 

5.  Prorlalona  applicable  to  two  or  more  of  the  actions  tpecttted  Ir 

this  title. 

ARTICI^B   FlIUIT. 

ionbga  cnrporat  on,  and  aoHnn  agaivst  a  corporcUiont  tc 
recover  damages  or  property* 

1T75.  Complaint  in  action*  bf  or  afalmt  corpora tiona. 

1776.  When  proof  of  corporate  existence  unnecessary. 

1777.  Misnomer,  when  waived. 

177S.  Action  against  a  corporation,   npon  a  note,   etc. 

1779.  When  foreign  corporations  may   sue. 

1780.  When  foreign  corporations  may  be  sued. 

T75.  Gomplalnt  In  actions  by  or  aflpafnat  oorporattons. 

an  action  brought  by  or  against  a  corporation,  the  complaint 
t  aver  that  the  plaintiff,  or  the  defendant  as  the  case  may  be, 
iHyrporatKm;  must  state  wfaethpr  it  is  a  domestic  or  foreign 
>ration;  and,  if  the  latter,  the  State,  country,  or  governmentf 
r  nnder  whose  faiws  it  was  created.  But  the  plaintiff  need  not 
oftb,  or  specially  refer  to  any  act  or  proceeuing,  by  or  under 
h  the  corporation  was  created. 

3  R.   S.   4B0.    I   18   (9  Edm.  47S). 

IT8.  Wkem  proof  of  oorpovmte  existenee  vnneoeiiaary. 

an  action,  brought  by  or  against  a  corporation,  the  plaintiff 
not  prore,  upon  the  trial,  the  existence  of  the  corporatioBy 
B  the  answer  is  verified,  and  contains  an  affirmative  allega- 
that  the  plaintiff,  or  the  defendant,  as  the  case  may  be,  is 
corporation. 
I  »,  am'd;  Ij.  1864.  ch.  42S  (e  Bdm.  206).  and  L.  1876,  dh.  008. 


^T«  Miamomer,  when  trafred* 

rD  action  or  special  proceeiling,  brought  by  or  against  a  cor- 
ioD,  tiie  defendant  is  deemed  to  have  waived  any  mistake 
^  statement  of  the  corporate  name,  unless  the  misnompr  is 
•d  in  the  answer,  or  otoer  pleading  in  the  defendant's  behalt 

14.  am'd. 

rS.  AetioB  a^alast  a  corporation  npon  a  note,  etc 

n  action  against  a  foreign  or  domestic  corporation,  to  re- 
dama^ea  for  the  non-payment  of  a  promissory  note,  or  other 
ce  of  d^bt,  for  the  absolute  payment  of  money,  npon  de- 

or  at  a  particular  time,  an  order,  extending  the  time  to 
r  or  demnr.  shall  not  be  granted,  except  by  the  court,  upon 

to  the  plaintiff's  attorney.  In  such  nn  notion,  unless  the 
nnt  aorves,  with  o  copy  of  his  nnswor  or  demnrrer,  a  copy 
-iV^ev  of  a  Jndge,  directing  that  the  issnes  presented  b^  the 
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pleadings  be  tried,  the  plaintiff  may  take  Judgment,  as  in  case  of 
default  in  pleading,  at  the  expiration  of  twenty  days  after  ler- 
▼ice  of  a  copy  of  the  complaint,  either  personally  with  the  son- 
mons,  or  opon  the  defendant's  attorney,  pursuant  to  his  demud 
therefor;  or,  if  the  service  of  the  summons  wsa  otherwise  «fcf 
persona],  at  the  expiration  of  twenty  days  after  the  aerrice  ii 
complete. 

a  B.  8.  4S8.  H  8,  9  ud  10. 


I  1779.  IVlien  forelffM  eorporatloM  nutr  ■«•• 

An  action  may  be  maintained  by  a  foreign  corporation.  In  Kke 
manner,  and  subject  to  the  same  regulations,  as  where  the  actios 
is  brought  by  a  domestic  corporation,  except  as  otherwise  spec- 
ially prescribed  by  law.  But  a  foreign  corporation  cannot  mais- 
tain  an  action,  founded  upon  an  act,  or  upon  a  liability  or  obli- 
gation, express  or  implied,  arising  out  of,  or  made  and  entered 
into  in  consideration  of,  an  act,  which  the  laws  of  the  State 
forbid  a  corporation  or  association  of  individuals  to  do,  withost 
express  authority  of  law.  This  section  does  not  affect  the  validity 
of  a  meeting  of  the  stockholders  or  directors  of  a  foreign  cor 

e>ration,  held  within  the  State,  where  such  a  meeting  is  author 
ed  by  the  laws  of  the  State,  country,  or  government  by  or  undo 
which  the  corporation  is  created;  or  of  r:i  act,  done  at  such  a 
meeting,  which  is  not  in  conflict  with  the  same  laws,  or  the  law* 
of  the  State. 

Id.,  II  1  and  2;  L.   1878.  cb.  684  (9  Bdm.  87^. 
I  1780.  [A.m>d»  1913.]     "WlieM  foreiflrn  eorporatlOM  HUiy  bs 


An  action  against  a  foreign  corporation  may  be  maintained  bi    1 
a  resident  of  the  State,  or  by  a  domestic  corporation,  for  anj 
cause  of  action.    An  action  against  a  foreign  corporation  maj  be 
maintained  by  another  foreign  corporation,  or  by  a  non-residest, 
in  one  of  the  following  cases  only: 

1.  Where  the  action  is  brought  to  recover  damages  for  tbe 
breach  of  a  contract  made  within  the  State,  or  relatincr  to  prop- 
erty situated  within  the  State,  at  the  time  of  the  making  thereof. 

2.  Where  it  is  brought  to  recover  real  property  situated  witbis 
the  State,  or  a  chattel,  which  is  replevied  within  the  State 

3.  Where  the  cause  of  action  arose  within  the  State,  except 
where  the  object  of  the  action  is  to  affect  the  title  to  real  prop- 
erty situated  without  the  State. 

4.  Where  a  foreign  corporation  is  doing  business  within  tbii 

state. 

Co.  Proc,  I  427:  2  R.  8..  I  15,  am'd;  L.  1849,  ck.  107  (t  Bd^  479). 
Am'd  bj  U  1913,  cb.  60.     In  effect  Sept  1,  1913. 
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ARTIOUB  SIDCOICD. 

Judicial  superviaion  of  a  corporation,  and  of  the  o/ficer$  and 

niember$  thereof. 

'•*'  ?^5Hr  4^*^*1  M«ln8t  directors,  etc.,  of  a  corporatioB,  for  mlsQDndiict. 

1782.  By  whom  action  to  be  btoaght. 

1783.  Thia  article,  how  construed. 

fl    1781-1783.     [Repealed   by   L.   1909,   ch.   2S.    See   Consoli- 
lated  JLaWB,  tit.  Greneral  Corporation  Law,  §§  90-92.] 

447 


tl  1784-96  CORPORATION.  c.l5,t.2,a.3 

ARTIOI^B  mtllD. 

ActionB  toprotHre  the  dis9uhUion  €f  a  corporation,  and  acttam 
to  enforce  the  individual  liability  of  Oie  officers  or  memben  €f€ 
eorporaiion,  toith  or  toithoiU  a  Uieaoiutiot^  thereof. 

Bm.  1784.  Action  bj  Judgm^ot  creditor  for  MqaectrAtitti,  «u« 
1T60.  AoCloo  to  dlMO  Te      *   .pvratloiu 

1786.  Id.;  Iigr  wboin  to  b«  brought. 

1787.  Tempcrary     DjunetloD. 

1788.  Bec-elTttr  may  b«  appointed.      PermaoeDt  ead  temporary   tecetTg. 

Jk'oweni,    etc.,    of   temporary    rcceiTor. 
1780.  Additional  powers  and  duties   may  be   eooCerred   upon   tempoiaiy 

recoiTer. 
1700.  Alaklog  stockholdem,  etc.,  ptrtlcs. 
17U1.  When  separate  action  muy  be  brought  against  them. 
17U;t.  Proceedings  In  either  actiw  . 

1793.  J  dgment;    property  of   corporation   to   b«  distributed. 

1794.  Id. ;  stock  subscriptions  to  be  recoTered. 

1786.  Id.;  ss  to  llablliUes  of  dlr  ctors  and  iteckHoldegs. 
1786.  Bffect  of  this  article  Umlted. 

88  1T84.1796.  [Repealed  by  L.  1909,  cli.  28.  See  Consoli- 
dated Laws,  tit.  General  CorporaUon  Law,  §§  10O-106.  10^ 
115.] 
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▲RTICIiB  FOURTH. 

Action  by  ih^  people  to  annul  a  oorporation. 

Sac.  1797.  Action   by  attoney-genena,  when  legialatore  directs. 

1786.  Id.,   bj  leave  of  manait. 

ITUO.  lieave;   when   and   bow   granted. 

180U.  Action  trUble  by  a  Jury. 

1801.  Judgment. 

18022.  InjuDctlo'i  maj  larae. 

ItMIS.  Copy  of  JuUgment-roll  to  be  filed  and  pnbllshed. 

§§  1797-1803.   [Repealed   by    L.   1909.   oh.   28.     See   Consoli- 
lated  Laws,  tit.  General  Corporation  Law,  §§  130-13(5.1 
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ARTICIiB   FIFTH. 

Proviaiona  applicable  to  two  or  more  of  the  actions  specified  in 

thie  title. 

See.  1804.  Certain  corporations  excepted  from  certain   articles  of  this  title. 

1805.  Officers  ancf  agents  may  be  compelled  to  tettltr. 

1806.  Injunctions  staying  actions  by  creditors. 

1807.  Creditors  may  be  brought  In. 

1808.  When  attorney -general  must  bring  action. 

1809.  BiNiulaltes  of  Injunction  agalmtt  corporations  In  certain  eases. 
1810  Id. ;    of  order  appointing  receiver  In  certain  cases. 

1811.  Id.;  of  judicial  suspension  or  remoTal  of  an  officer. 

1812.  Applicatfon    of   certain    provisions   to   joint-stock    assocIatiOBs. 
1818.  In  action  against  stockholders,  misnomer,  etc.,  not  aTallable. 

M  1804.1806.  [Repealed  by  L.  1909,  ch.  28.  See  ConsoU- 
dated  Laws,  tit.  General  Corporation  Law,  §|  300-304.] 

I  1800.  [Am'd,  1909.]  Reaataltes  of  Injunction  asmlBst 
Jolnt-atock  aaaoelatlons  In  eertain  cases. 

An  injunction  order,  suspending  the  general  and  ordinary  but!' 
ness  of  a  Joint-stock  association,  consisting  of  seven  or  more 
persons,  or  suspending  from  office,  or  restraining  from  the  per 
formance  of  his  duties,  a  trustee,  director,  or  other  officer  thereof, 
can  be  granted  only  by  the  court,  upon  notice  of  the  applicatioo 
therefor,  to  the  proper  officer  of  the  association,  or  to  the  troa* 
tee,  director,  or  other  officer  enjoined.  If  such  an  injunction 
order  is  made,  otherwise  than  as  prescribed  in  this  section,  it  is 
Toid. 

L.  1870,  ch.  161,  I  1  (7  Edm.  661),  am*d.  See  ||  1787.  1019.  Am'd  l7 
L.  1909.  ch.  05.  Also  partly  repealed  br  L.  1909.  ch.  28.  See  CoDsolktat«4 
Laws,  tit.  Oenoral  Corporation  Law,  |  305.  See  note  59  of  notes  of  Boart 
of  Statutory  ConsoUdatfon  at  end  of  code. 

II  1810-1811.  [Repealed  by  L.  1909,  ch.  28.  See  Consolidated 
Laws,  tit.  General  Corporation  Law,  {§  306-^307.] 

I  1812.  [Am*d,  1909.]  Application  of  certain  proTlsiou 
to  Jolnt-atock  ajsaociatlona. 

Section  eighteen  hundred  and  nine  of  the  code  of  ciTil  pro- 
cedure and  sections  three  hundred  and  six  and  three  hundred  and 
seven  of  the  general  corporation  law  apply  to  an  action  or  t 
special  proceeding,  against  a  joint-stock  association  created  by  or 
under  the  laws  of  the  State,  or  a  trustee,  director,  or  other  ofDccr 
thereof;  or  against  a  joint-stock  association  created  by  or  nnder 
the  laws  of  another  state,  government,  or  country,  or  a  tmstec, 
director,  or  other  officer  thereof,  where  the  association  does  busi- 
ness within  the  State,  or  has,  within  the  State,  a  bodncfli 
agency  or  a  fiscal  agency,  or  an  agency  for  the  transfer  of  its 
stock.  , 

Id.,  I  5,  am'd;  L.  1875,  oh.  428.  See  |  2463.  Am*d  bj  L.  1909,  ch.  61 
Also  partly  repealed  by  L.  1900.  ch.  28.  See  Consolidated  Laws,  tlL  Qencfal 
Corporation  Law,  |  808.  See  note  OU  of  notes  of  Board  of  Stattttocy 
aoUdatloo  at  end  of  code. 
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L813.   rAm'd,    lOOO.]      In    Actton    avoinat    atockholdersy 
Loa^ery    etc,   not   aTAilable, 

here  an  action,  anthorized  by  a  law  of  the  State,  is  brought 
ist  one  or  more  persons,  as  stockholders  of  a  joint-stock  asso- 
>xi,  an  objection  to  any  of  the  proceedings  cannot  be  taken, 
person  properly  made  a  defendant  in  the  action,  on  the 
id  that  the  plaintiff  has  joined  with  him,  as  a  defendant  in 
Lction,  a  person,  whose  name  appears  on  the  stock-books  of 
isaociation,  as  a  stockholder  thereof,  by  the  name  so  appear- 
but  who  is  misnamed,  or  dead,  or  is  not  liable  for  any  cause. 
iich  a  case,  the  court  may,  at  any  time  before  final  judg- 
,  upon  motion  of  either  party,  amend  the  pleadings  and 
*  papers,  without  prejudice  to  the  previous  proceedings,  by 
rituting  the  true  name  of  the  person  intended,  or  by  striking 
he  name  of  the  person  who  Is  dead,  or  not  liable,  and,  in  a 
?r  case,  inserting  the  name  of  his  representative  or  successor. 

1869,    ch.    157.    I   2    (7   Bdm.    4261.    Ain*d  by  L.    1909.   ch.   09.    Also 
repealed  by  L.   1909  ch.  28.    See  Consolidated  Laws,   tit.   General  Gor- 
an   Law,    f    309.    See  note   61    of  notes  of   Board   of   Statntory   Coa- 
non  at  sad  of  code. 

461 


%%  1814r-15  DECSDEKT'S  ESTATE.  o.  1<^  t.  ^  a.  1 

TZTLBnZ. 
Actions  relating  to  the  ectateof  a  decedent. 

Artl^  1.  ActtoD  by  or  agalatt  an  executor  or  adnilnistEaior. 

2.  Action  by  a  creditor  against  liia  debtor's  next  of  kin.  legatM,  Ipi 

or    deTlsee. 
S.  Action  to  establiah  or  Impeach  a  will. 
4.  General  and  mlacellaneoua  proylslooa. 

ARTICLES  FIRST. 

Action  by  or  against  an  executor  or  administrcUor, 

See.  1814.  Action,  etc.,  by  and  against  executor,  etc.,  to  be  brooght  tn  n^n- 
tentative    capacity. 

1815.  When  pereonal  and  repreaentatlTe  canae  of  action  may  be  Joteid. 

1816.  Id.;   separate  dockets   and  executions. 

1817.  Regulations,  when  some  of  the  executors,  etc.,  are  not  samraooed. 

1818.  Executors  who  have  not  qualified,  not  necessary  iNirtlet. 

1819.  Action  by  legatees,  etc.,  against  executor,  etc. 

1820.  Id.;    by   Infant;    guardian's  bond. 

1821.  When  action  barred  by  judgment  against  betr.  etc. 

1822.  Limitation  of  action  by  creditor  on  claim  rejected,   etc. 

1828.  Decedent's  real  property  not  bound  by  Judgment   against  tneo- 

tor,    etc. 
1824.  Want  of  assets  not  to  be  pleaded  by  executor,  etc. 
182D.  Leave  to  issue   execution   against   executor,   etc. 
1828.  Id.;  how  procured;  order;  and  contents  thereof. 

1827.  Security   may  be  required   from  a  legatee. 

1828.  Actions,  etc.,  when  not  to  abate. 

1829.  Bxecution    on    former   Judgment. 

1880.  Action  against  executor,  etc.,  who  has  been  superseded. 

1881.  False  pleading  by  executor,  etc. 

1882.  Wben  inventory  may  be  contradicted. 
1888.  Liability  for  uncollected  demands. 
1884.  The   last  two  sections   quallfled. 

1835.  Costs;    how    awarded. 

1836.  Id.;    when   awarded. 

1836a.  Foreign  executor  or  administrator  may  sue  or  be  sued. 

I  1814.  Action,  etc.,  by  and  avainst  ezecntor,  ete^  to  ae 
bronvl&t  In  repreaentative  capaeltT* 

An  action  or  special  proceeding,  hereafter  commenced  hj  an 
execator  or  administrator,  upon  a  cause  of  action,  IMonging  to 
him  in  his  representative  capacity,  or  an  action  or  special  pro- 
ceeding, hereafter  commenced  against  him,  except  where  it  is 
brought  to  charge  him  personally,  must  be  brought  by  or  agaipit 
him  in  his  representative  capacity.  A  judgment,  in  an  actioD 
hereafter  commenced,  recovered  against  an  executor  or  adminia- 
trator,  without  describing  him  in  his  representative  capacity,  ctn- 
not  be  enforced  against  the  property  of  the  decedent,  except  Iv 
the  special  direction  of  the  court,  contained  therein. 


I  1816.  "Wben    personal    and    representative'    oai 
aotloB   may  be  Joined. 

An  action  may  be  brought  against  an  executor  or  adminlgtrttor, 
personally,  and  also  in  his  representative  capacity,  In  either  of 
the  following  cases: 

1.  Where  the  complaint  sets  forth  a  cause  of  action  agaimt 
him  in  both  capacities,  or  states  facts,  which  render  it  uncertain. 
In  which  capacity  the  cause  of  action  exists  against  him. 

2.  Where  the  complaint  sets  forth  two  or  more  causes  of  aj 
tion  against  the  defendant,  in  different  capacities,  all  of  wkfcfi 
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grow  out  of  the  same  transactioo,  or  transactioDs  connected  with 
(he  same  subject  of  action;  do  not  require  different  places  or 
nodes  of  trial;  and  are  not  inconsistent  with  each  other. 

In  a  case  specified  in  this  section,  a  judgment  for  the  plaintiff 
for  a  snm  of  money  must  distinctly  show,  whether  It  is  awarded 
against  the  defendant  personally,  or  in  his  representative  car 
pacity. 

Bee  I  484,  mbd.  0,  anU. 

I  1810.  Id. I  separate  Aoekets  and  e^eevflokitf. 

In  a  case  specified  In  the  last  section,  or  where  costs,  to  be 
collected  out  of  the  indiyidnal  property  of  an  executor  or  adiuin- 
istrafor,  are  awarded  in  an  action  by  or  against  him  in  his  rcpi'e- 
sentatiTe  capacity,  so  much  of  the  judgment,  as  awards  a  sum  of 
money  against  him  personally,  may  be  separately  docketed,  and  a 
separate  execution  may  be  issued  thereupon,  as  if  the  judmnent 
contained  no  a\>'ard  against  him  in  his  representatire  capacity. 

See  il   1836   aua  5246,    post. 

I  1917.  ll«ir«latloii«y  wl&cn  soaie  af  tlte  execatorst  eto.* 
are  not  anrnmoned. 

In  an  action  or  special  proceeding  against  two  or  more  execntors 
or  admtnistrators,  representing  the  same  decedent,  all  are  con- 
sidered as  one  jKreon;  rnd  there  who  are  first  served  with  procoss, 
or  first  appear,  must  answer  the  plaintiff.  Separate  answers,  by 
different  executors  or  ndmtciistrntors  cannot  be  required  or  al- 
lowed, except  by  direction  of  the  court.  Judgment  in  favor  of 
th«  plaintiff  may  be  entered,  nnd.  in  a  proppr  case,  execution  may 
be  Issued,  agniust  all  the  defendants,  as  if  all  had  unpen  red.  But 
this  section  does  not  affect  the  plaintiff's  right  to  bring  into  court 
«Jll  the  executors  or  administrators,  who  are  parties. 

a  £.  S.  448,  tl  S  asd  7  (2  Edm.  467).  am'd. 

I  1818.  Execntors  -who  baTe  not  qnalMod,  not  neoovMury 


One  of  two  or  more  executors,  to  whom  letters  testamontary 
have  not  been  issued,  is  not  a  necessary  party  to  an  action  or 
special  proceeding,  in  favor  of  or  against  the  executors,  in  their 
representatiye  capacity. 

L.   1838,  ch.  149,   i  1  (4  Edm.  606). 

i   1819.  Action  by  levator,  etc.,  aaraJnst  execntor,  eie. 

-If,  aftef  the  expiration  of  one  year  from  the  granting  of  bet- 
ters testamentary  or  letters  of  administration,  an  executor  or  ad- 
ministrator refuses,  upon  demand,  to  pay  a  legacy,  or  dlstribu- 
tiye  share,  the  person  entitled  thereto  may  maintain  such  an  ac- 
tion against  him,  as  the  case  requires.  But  for  the  purpose  of 
computing  the  time,  within  which  such  an  action  must  be  com- 
menced, the  cause  of  action  is  deemed  to  accrue,  when  the 
exeontor^s  or  administrator's  account  is  judicially  settled,  and 
not  before. 

2  R.  S.  114.  8  9  (2  Edm.  118).    See  |  1827,  poet. 

f   1890.  Id.f  by  Infant {  smardian's  bond. 

The  guard&aD  ad  litem  of  an  infant,  in  whose  fayor  an  ac- 
tion in  broqght,  as  prescribed  in  the  last  sectf'^n,  muAt,  unless  ne 
Is  Also  thf  fftneraf  guardian,  execute  and  tile  with  the  clerk, 
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before  the  commencement  of  the  action*  a  bond  to  tfie  tntftnt. 
with  at  least  two  sufficient  Boretiefl^  in  a  penalty  fixed  bj  a  juikse 
of  the  court,  conditioned  that  the  guardian  will  duly  account  to 
the  infant,  when  he  attains  full  age.  or,  in  case  of  his  death, 
to  his  personal  representatives,  for  all  money  or  property,  whicU 
the  guardian  may  receiye,  by  reason  of  the  legacy  or  diatribatiTe 
share. 
2  B.  8.  114.  i  12,  sm'd.   See  |  476.  ante. 

i  1821.  "Wbea  «oti«a  barred  by  lotemettt  mm^^i^^  >>«*'• 
et<s« 

A  final  judgment  against  an  heir  or  devisee  bars  an  actioo 
against  the  executor  or  administrator  of  the  decedent,  for  the 
same  cause,  and  every  other  remedy  to  enforce  payment  thereof 
out  of  the  decedent's  property,  unless  an  execution  against  prop- 
erty, issued  upon  the  judgment,  has  been  returned  whoUj  or 
partly  unsatisfied,  or  sufficient  real  property  to  satisfy  the  jndr 
ment  has  not  descended,  or  been  devised,  to  the  judgment  debtor. 
But,  if  the  judgment  was  recovered  for  a  debt  or  legacy,  expressly 
charged  upon  the  estate  descended  or  devised,  the  bar  is  ab- 
solute. 

U..  H  7  and  8,  em'd  and  ooiMolldated. 

i  18S9.  [Am'd,  189B.]  Limitation  of  aeti«a  by  •vedltof 
•a  claim  rejected,  etc.^ 

Where  an  executor  or  administrator  disputes  or  rejects  a  daln 
against  the  estate  of  a  decedent,  exhibited  to  him,  either  before  or 
after  the  conunencement  of  the  publication  of  a  notice  requiring 
the  presentation  of  claims,  as  prescribed  by  law,  unless  a  written 
consent  shall  be  filed  by  the  respective  parties  with  the  surro* 
gate  that  said  claim  may  be  heard  and  determined  by  him  upos 
the  judicial  settlement  of  the  accounts  of  said  executor  or  admis- 
istrator  as  provided  by  section  twenty-seven  hundred  and  forty- 
three,  the  claimant  must  commence  an  action  for  the  recon^rj 
thereof  against  the  executor  or  administrator,  within  six  months 
after  the  dispute  or  rejection,  or,  if  no  part  of  the  debt  is  then 
due,  within  Fix  months  after  a  part  thereof  becomes  due:  in  He- 
fault  whereof  he,  and  all  the  persons  claiming  under  him,  are  fnt- 
ever  barred  from  maintaining  such  an  action  thereupon,  and  rrran 
every  other  remedy  to  enforce  payment  thereof  out  of  the  deced- 
ent's property. 

.  ^JS:  ^'  ^^*  I  ^  (^  ^^^'  ®1)  *•  ^  IS^B*  <^<  <^d9.     I  1822  U  aaperwded  fe9 
I  2681,  p08t.   as  added  by  L.   1914,  cli.   448. 

1  1888.  Deeedeat's  real  yraperty  a«t  btiaad  by  faSv 
Bient  avalast  ezeeator,  etc. 

Real  property,  which  belonged  to  a  decedent,  is  not  bound,  or 
in  any  way  affected,  by  a  judgment  against  his  executor  or 
administrator,  and  is  not  liable  to  be  sold  by  virtue  of  an  exe- 
cution issued  upor  such  a  judgment,  unless  the  judgment  Is  ex- 
pressly made,  by  its  terms,  a  lien  upon  specific  real  property 
therein  described,  or  expressly  directs  the  sale  thereof, 

2  R.  8.  449.  I  12  (2  Bdm.  468).    See  S  1816.  eote. 

I  IMM.  "Waat  of  aaaeta  not  to  bo  pleaded  by  ezeeatei^ 
oteu 

la  an  action  against  sn  executor  or  administrator,  la  Ut 
representative  capncitr.  wherein  the  complsint  demands  judgBMrt 
for  a  sum  of  money,  the  existence,  suffideney,  or  wjmt  of 

iBoreneded  by  I  2081,  post. 
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shall  not  be  pleaded  by  either  party;  and  the  plalntiiTs  right  of 
rvcuvery  is  not  affected  thereby,  except  with  respect  to  the  cobui 
to  be  awarded,  as  prescribed  bjr  law.  A  Judgment  in  sucli  au  ac- 
tion la  not  evidence  of  assets  in  the  defendant's  hands. 

Sabstitoted  for  2  B.  S.  88  and  80,  fil  81,  80  and  40  (2  Edm.  00  aou  fKS\ 
and  2  fi.  S.  448,  400  and  401.  H  6>  1*>22  (2  Edm.  467,  4/0). 

i   182B*  IjeaTe  to  Isvnc  exeevUon  aaralnst  executor,  eto. 

An  execution  shall  not  be  issued,  upon  a  judgment  for  a  sum 
of  money,  against  au  executor  or  administrator,  in  his  repre- 
sentative capacity,  until  an  order  permitting  it  to  be  issued  has 
been  made  by  the  surrogate  from  whose  court  the  letters  were  is- 
sued.  Such  an  order  must  specify  the  sum  to  be  collected,  auil 
the  execution  must  be  indorsed  with  a  direction  to  collect  that 
sum. 

2  B.  8.  88.  I  82  (2  Edm.  0(0,  sm'd.      See  M  1880,  2802. 

i  1830.  Id.)  ho^r  vroevredi  twderi  and  eimt^ntm  thereof. 

At  least  six  days'  notice  of  the  application  tor  an  order  speci- 
fied in  the  last  section,  must  be  personally  served  apon  the 
executor  or  administrator,  unless  it  appears  that  service  cannot 
be  80  made  with  due  diligence;  in  which  case  notice  must  be  given 
to  such  persons,  and  in  such  manner  as  the  surrogate  directs,  bv 
an  order  to  show  cause  why  the  application  should  not  be.  granted. 
Where  it  appears  that  the  assets,  after  payment  of  all  sums 
chargeable  against  them  for  expenses,  and  for  claims  entitled  to 
priority  as  against  the  plain tiif,  are  not,  or  will  not  be,  sufficient 
to  pay  all  the  debts,  legacies  or  other  clalmn  of  the  class  to 
which  the  plaintiff's  claim  belongs,  the  sum,  directed  to  be  col- 
lected by  the  execution,  shnll  not  exceed  the  plaintiff's  Just  pro- 
portion of  the  assets.  In  that  case,  one  or  more  orders  may  be 
afterwards  made  in  like  manner,  and  one  or  more  executions 
may  be  afterwards  issued,  whenever  It  appears  that  the  sum 
directed  to  be  collected  by  the  first  execution  is  less  than  the 
plaintiff's  just  proportion. 

Id.,  f  82,  in  iiart.  and  2  B.  8.  118.  |  18  (2  Edm.  119).     8m  8  IS^.  lAM.  2 
§  2725,   aobd.   1. 


f  182T.  Seevrltr  nutr  be  required  f^oai  a  locates* 

Where  a  Judgment  has  been  rendered  against  an  execntor  or 
administrator,  for  a  legacy  or  diatributtre  share,  the  surrogate, 
before  granting  an  order  permitting  an  execution  to  be  issued 
thereupon,  may,  and  in  a  proper  case  must,  require  the  applicant 
to  file  in  his  office  an  undertaxing  to  the  defendant,  in  such  a  sum 
and  with  snch  sureties  as  the  surrogate  directs,  to  the  effect 
that  if.  after  collection  of  any  sum  of  money  by  Tirtue  of  the 
^xecntion,  the  remaining  assets  are  not  sufficient  to  pay  all  sums 
for  which  the  defendant  Is  chargeable  for  expenses,  claims  en- 
fitlpd  to  priority  as  against  the  applicant  and  the  other  legacies 
or  dlfltribntive  shares,  of  the  class  to  which  the  applicant's  dslm 
belonm,  the  plaintiff  will  refund  to  the  defendant  the  sum  so 
collected,  or  such  ratable  part  thereof,  with  the  other  legatees  or 
retnwaentatives  of  the  same  class,  as  is  necessary  to  make  np  the 
defideney. 

Sabetltated  far  2  ft.  8.  114,  116.  H  10  and  11  (2  Mm.  118). 

I  X8S8.  Aetlemay  ete.,  vrliem  mot  to  abate. 

An  executor,  administrstor,  or  a  person  appointed  by  the  snr* 
roirate,  aa  prescribed  In  chapter  eighteenth  of  this  act,  to  dlspoie 
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of  the  real  property  of  a  decedent,  is  deemed  a  trustee,  appointed 

by  virtue  of  a  Btatate,  within  the  meaning  of  that  ezpreasiuu  m 

used  in  section  766  of  this  act. 

Substituted  for  2  R.  S.  77.  f  40  (2  Bdm.  78);  2  R.  S.  116,  |  14  d  M^ 
U&>,  and  U  1860,  cb.  102  (4  Kdm.  608). 

i  1829.  Axecntlon  on  former  Jvdfnneiit. 

An  execution  may  be  issued,  in  the  name  of  an  ezecntor  or  s^ 
mlnistrator,  in  his  representative  capacity,  upon  a  iudgment  n- 
corerod  by  any  person  who  preceded  nim  in  the  admiiiistration  of 
the  name  estate,  in  any  cafo  where  it  mi^ht  hare  been  issoed  Is 
favor  of  the  original  plaintiff,  and  without  a  substitution. 

2  B.  8.  440,  I  18  (2  Edm.  408).    See  |  1876,  ante. 


%  1R80.  Action  aynlnst  executor,  etc.,  'vrbo  has  k«e» 
inperaeded. 

If  an  executor  or  adndnistrator  is  defendant  in  an  action  or 
special  proceeding,  pending  when  his  powers  cease,  the  plaintilf 
may,  in  a  proper  case,  proceed  therem  against  him,  to  charce 
him  personally;  but  a  Judgment  or  other  determination,  thereafter 
rendered  or  made  against  him,  is  not  of  any  force,  as  agaiiut 
the  estate  of  the  decedent,  or  a  person  succeeding  to  the  >4- 
ministratlon  thereof. 

a  B.  8.  115.  f  15  (2  Edm.  119). 

I  1881.  False  pleadlnir  by  executor,  ete. 

An  executor  or  administrator  cannot  be  made  personany  liable 
to  the  adverse  party,  for  a  debt  or  for  damages,  by  reason  of  hit 
having  made  a  false  allegation  in  pleading. 

a  B.  8.  438,  I  10  (2  Bdm.  46^. 

%  1882.  When  Inventory  may  1>e  contradleted* 

In  an  action  or  special  proceeding,  to  which  an  executor  or  , 
idministrator  is  a  party,  wherein  the  question  whether  he  has 
administered  the  estate  of  the  decedent  or  any  part  thereof,  ii 
in  issue,  or  is  the  subject  of  inquiry,  and  the  inventory  of  asset*, 
filed  by  him,  is  given  in  evidence,  either  party  may  rebut  the 
same,  by  proof,  either 

1.  That  any  property  was  omitted  in  the  inrentory,  or  was  sot 
returned  therein  at  its  tme  valae;  or 

2.  That  any  property  has  perished,  or  has  been  lost,  withoot 
the  faolt  of  the  executor  or  administrator;  or  has  been  Hirtf 
sold  br  him,  at  private  or  public  sale,  at  a  less  price  than  the 
value  Lo  returnea;  or  that,  since  the  return  of  the  inventoiy,  it 
has  deteriorated  or  enhanced  in  value. 

Id.,  f  14.  •»*«. 


I  1888.  I4abtUty  for  aaoollo«te«  4om«i»d«» 

In  such  an  action  or  si>ocial  proceeding,  the  executor  or  admlih 
istrator  shall  not  be  charged  with  a  demand  or  rljrht  of  actios. 
Included  in  the  inventory,  unless  it  appears  that  the  Knrie  hsi 
been  collected,  or  might  have  been  coUeeted,  with  due  diiigeaca 

Id..  I  U,  asi'd. 

I  1884.  Tlie  last  tvfo  aecttqna  qnalliled. 

The  last  two  portions  do  not  vary  any  mle  of  evidence  reject- 
ing any  proof,  which  nu  executor  or  administrator  may  now  masa 

M..  I  le. 
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f   188S.    Co»ta|    hoiT   awarded* 

Where  a  judgrment  for  a  sum  of  monej  only  in  rendered  nfainst 
im  exe^tor  or  administrator,  in  an  action  brought  against  i.^ui 
iu  his  representatiTe  capacity,  costs  shall  not  be  awarded  r.sraia»t 
him,  except  aa  prescribed  in  the  next  section. 

I  R.  8.  90,  I  41  (S  Bdm.  02).    8m  Co.  Ptoc..  f  SIT. 

i  1886.  [Am'd,  I8869  XB97,  1806»  1916.]  Coat*,  wl&en 
awarded,  et  cetera. 

Where  it  appears  in  a  case  specified  in  the  last  section  that  the 
plaintiiTs  demand  was  presented  within  the  time  Umitod  by  a 
notice  published  as  prescribed  by  law,  requiring  creditors  to  pre- 
sent their  claims  and  that  the  payment  thereof  was  unreason- 
ilbJy  resisted  or  neglected,  the  court  may  award  costs  and  dis- 
bursements or  disbursenients  without  costs  against  the  executor 
or  administrator  to  be  collected  either  out  of  his  indiyidual  prop- 
erty or  out  of  the  property  of  the  decedent  as  the  court  directs, 
having  reference  to  the  facts  which  appear  upon  Ihe  trial.  Where 
the  action  is  brought  in  the  supreme  court,  or  any  county  court, 
the  facts  must  be  certified  by  the  judge  or  referee  before  whom 
the  trial  took  place. 

8<«  i  2681,  poet.  AmM  by  L.  1895,  cbs.  505.  046:  L.  1807,  cb.  460; 
L.   1906.  ch.  60:   L.   1015,  ch.   638.  in  effect  May   1^,   1015. 

f  isaa-a.  r Added,  1011.]  Foreign  exeeator  or  adminia- 
trator  may  «ae  or  be  oned. 

An  executor  or  administrator  duly  appointed  in  any  other  state, 
territory  or  district  of  the  United  States  or  in  any  foreign  coun- 
try may  sue  or  be  sued  in  any  court  in  this  state  in  his  capacity 
of  executor  or  administrator  in  like  manner  and  under  like  re- 
strictions as  a  nonresident  may  sue  or  be  sued,  if,  within  twenty 
days  after  any  such  executor  or  administrator  shall  commence, 
or  appear  in.  any  action  or  proceeding  in  any  court  in  this  state 
or  within  twenty  days  after  he  shall  be  required  or  directed  by 
summons  or  otherwise  to  appear  therein,  there  shall  be  filed  in 
the  office  of  the  clerk  of  the  court,  in  which  such  action  or  pro- 
ceeding shall  he  brought  or  be  pending,  a  copy  of  the  letters  tes- 
tamentary or  letters  of  administration  issued  to  such  executor  or 
administrator  duly  authenticated  as  prescribed  by  section  twenty* 
seven  hundred  and  four  of  the  code  of  ciTil  procedure;  in  de- 
fault whereof  all  proceedings  in  such  action  or  proceeding  may 
be  stayed  until  such  duly  authenticated  copy  of  such  letters  shall 
be  BO  filed. 
Addeo  by  L.  1011.  eb.  631.  In  eff^t  Inly  10,  lOlt 
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ARTIOIiB  SBCOITD. 

Action  by  a  creditoTf  agaifiBt  his  debtor's  next  of  kin,  legatee^  heir 

ordevisee. 

8«c.  1887.  When  tction  liM  igatiwt  next  of  kin,  te«RtoM,  tie. 

1888.  Action  may  be  Joint  or  ■etenl. 

1889.  In  Joint  action,  recovery  to  be  apportioned. 

1840.  Recovery  In  a  eoTeral  action. 

1841.  BeQnlsitee  to  recovery  in  action  against  legatee. 

1842.  Id.;  in  action  against  a  preferred  legatee. 
1848.  Uability    of   beira   and    deviseee. 

1844.  When  action  therefor  may  be  brooght  agalnft  heln  and  devieeea. 

1846.  Effect  of  application  to  aell  real  proper^. 
1840.  Action  most  be  Joint. 

1847.  Recovery   to   be   apportioned. 

1848.  Beqalaitea   to  recovery  against   hetn. 

1849.  Id.;  against  devisees. 

1660.  DedncUons  for  prior  recoveries. 

1861.  Complaint  to  describe  land  descended,  ete. 

1862.  Judgment;  when  to  be  satisfied  ont  of  land. 
1868.  Id.;  when  not  a  lien  on  land  aliened. 

1864.  How   Judgment  taken,   when  land  aliened. 

1866.  Glassiilcation  of  debts  to  be  enforced  under  this  axttde. 

1866.  Defence  by  reason  of  other  prior  or  eqnal  claims. 

1867.  Id.;  when  such  a  claim  is  paid. 

1868.  Action  not  suspended  by  Infancy.  ^_ 
1860.  This  article  not  applicable,  where  will  charges  real  psopeciy,  ^e. 
1860.  One  action,  where  same  person  to  belr,  devisee^  otc. 

1  188T.  Iiriieii  action  lies  asalnnt  next  of  klny  levatecsi 
•te. 

Ad  action  may  be  maintained,  as  prescribed  in  this  article, 
a^nst  the  suryiving  husband  or  wife  of  a  decedent,  and  the 
next  of  Isin  of  an  intestate,  or  the  next  of  Idn  or  legatees  of 
a  testator  to  recover,  to  the  extent  of  the  assets  paid  or  dis- 
tributed to  them,  for  a  debt  of  the  decedent,  npon  which  the 
action  might  hare  been  maintained,  against  the  executor  or  ad- 
ministrator. The  neglect  of  the  creditor  to  present  his  daim  to 
the  executor  or  administrator,  witliin  the  time  prescribed  by  law 
for  that  purpose,  does  not  impair  his  right  to  maintain  such  an 
action. 

2  B.  8.  90.  I  42  (2  Bdm.  92),  am'd. 

f  1888.  Action  majr  be  Joint  or  scToral* 

An  action,  specified  in  the  last  section,  must  l>e  brought,  either 
Jointly  against  the  surriving  husband  or  wife,  and  all  the  legatees 
or  all  the  next  of  kin,  as  the  case  may  be,  or  at  the  plamtiiri 
election,  against  one  of  them  only.  But  where  a  legacy  Is  re- 
ceiTed  by  two  or  more  persons  jointly,  thev-  are  deemed  one 
legatee,  within  the  meaning  of  each  proTision  of  this  artieleb 
relating  to  legatees. 

S  B.  8.  461,  H  28  and  26  <?  Bdm.  470),  am*d. 

i  1888.  In  Joint  action,  recoTcry  to  be  apporttona^ 

Where  a  joint  action  is  brought,  as  prescribed  In  the  last  see> 
tion,  the  whole  sum,  which  the  plaintiff  is  entitled  to  recoTcr, 
must  be  apportioned  among  the  defendants,  in  proportion  to  the 
legacy  or  distributive  share,  as  the  case  may  be,  received  by 
each  of  them;  Und  the  final  judgment  must  award,  against  each 
defendant  seporately,  the  proportionate  sum  thus  ascertained. 
The  costs  of  the  action,  if  the  plaintiff  is  entitled  to  costs,  must 
be  ap^rtjpned  in  like  manner;  except  that  the  expenses  of 
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• 

iag  the  summons  upon  each  defendant  must  be  taxed  against 
him  only;  and  one  sneriff's  fee,  for  returning  an  execution,  may 
be   taxed    against   each   defendant,    against  whom   any    sum    is 
awarded. 
2  R.  S.  451,  p«rt  of  |  34  and  ||  28-31,  coDsolidated. 

I  1840.  Reeoverr  1a  a   aeveral   aetloA* 

Where  an  action  is  brought  against  the  suryiving  husband  oi 
wife  only,  or  against  one  only  of  the  next  of  kin,  or  legatees, 
the  sum,  which  the  plaintiff  is  entitled  to  recover,  cannot  exceed 
the  sum  which  he  would  have  been  entitled  to  recover  from  the 
same  defendant,  in  an  action  brought,  as  prescribed  in  the  last 
section. 

Id..  11  24.  25  and  26.  coneoUdated. 

I  1841.  Reaalsites  to  recovery  in  action  against  legatee. 

If  the  action  is  brought  against  a  legatee,  or  against  all  the 
legatees,  the  plaintiff  must  show,  either 

1.  That  no  assets  were  delivered  by  the  executor  or  adminis- 
trator of  the  decedent,  to  the  surviving  husband  or  wife,  or  next 
of  kin;  or 

2.  That  the  ralne  of  assets,  so  delivered,  has  been  recovered 
by  some  other  creditor;  or 

3.  That  those  assets,  after  payment  of  the  expenses  of  admin- 
istration and  preferred  demands,  are  not  sufflcient  to  satisfy  the 
demand  of  the  plaintiff;  in  which  case,  he  can  recover  only  for 
the  deficiency. 

Id.,  f  27.  am'd. 

I  1842.  Id.}  in  notion  nvainst  n  preferred  legatee. 

Where  some  of  the  legatees  are  preferred  to  others,  an  action 
may  be  maintained,  as  prescribed  in  the  last  five  sections,  against 
one  or  all  of  those  who  are  equally  preferred,  or  equally  deferred, 
aa  if  the  legatees  of  that  class  were  ail  the  legatees.  But  where 
it  is  brought  against  a  preferred  legatee,  or  a  class  of  preferred 
legrateeo,  the  plaintiff  must  show,  in  addition  to  the  matters,  with 
respect  to  the  next  of  kin,  required  by  the  provisions  of  the  last 
aection,  the  same  Quitters,  witn  respect  to  each  legatee,  or  class 
of  legatees,  to  whom  the  defendant  or  defendants  are  preferred. 

i  1848.  [Repealed  by  L.  1009,  ch.  la  See  Consolidated  Laws, 
tit.  Decedent  EsUte  Law,  |  101.] 

1  1844.   tAaa'd,  1IN»9.  191  S.1     'Wlien  notion  therefor  mar  be 
brongrlat  against  heirs  nnd  deviMees. 

An  action  to  enforce  the  liability  declared  In  section  one  hun- 
dred and  one  of  the  decedent  estate  law,  cannot  be  maintained, 
except  in  one  of  the  following  cases: 

1.  Where  one  year  has  elapsed  since  the  death  of  the  decedent, 
And  no  letters  testamentary,  or  letters  of  administration,  upon 
bis  estate,  have  been  granted  within  the  state. 

2.  Where  eighteen  months  have  elapsed  since  letters  testamen- 
tary, or  letters  of  administration,  upon  his  estate,  were  granted, 
ipv'ithin  the  state. 

2  B.  8.  100.  I  58  (2  Bdm.  118).  Am'd  by  L.  1000,  ch.  65.  I  8;  L.  1015. 
cBb.  636,  lo  effect  May  li,  1010.  See  note  62  of  noteH  of  Board  of  Statntory 
OcMWolloattOB  at  ead  of  Oode. 
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i  1845.   [Am*d,    1016.]     BITeot    of   nppUcatlon    to   seU    real 
property. 

Where  it  appears  that,  at  the  time  of  the  commencemeDt  of 
an  action  to  enforce  the  liability  declared  in  section  one  hundred 
and  one  of  the  decedent  estate  law,  a  proceeding  for  the  judicial 
settlement  of  the  accounts  of  the  executor  or  administrator  of 
decedent  in  which  an  order  to  dispose  of  real  property  of  tJie 
decedent  for  the  payment  of  his  debts  may  be  made,  is  pending  in 
a  surrogate's  court,  having  jurisdiction,  the  proceedings  in  the 
action,  subsequent  to  the  complaint,  must  be  stayed  by  the 
court,  until  the  proceeding  is  disposed  of,  unless  the  piaintilf 
elects  to  discontinue.  If  an  order  to  dispose  of  real  property 
is  granted,  the  action  must  be  dismissed,  unless  the  plaintiff  has 
alleged  in  his  complaint,  or  alleges  in  a  supplemental  complaint 
that  real  property,  other  than  that  included  in  the  decreet 
descended  or  was  devised  to  the  defendants.  If  the  plaintiff 
elects  to  proceed  under  such  an  allegation,  he  is  entitled  to  a 
preference  in  payment,  out  of  the  real  property,  with  respect  to 
which  the  allegation  is  made;  but  he  cannot  share,  as  a  creditor, 
in  the  distribution  of  the  money,  arising  from  the  disposal  of  the 
real  property,  described  in  the  order,  and  the  judgment  in  tlie 
action  does  not  charge,  or  in  any  way  affect,  that  property. 

Id.,  i  63.     Am'd  by  U  1010,  cli.  444,  in  effect  May  0.  191«. 

i  1846»   [Am'd,  1009.]     Aetlom  mvst  be  Joint. 

An  action  against  heirs  or  devisees,  brought  as  prescribed  U 
section  one  hundred  and  one  of  the  decedent  estate  law  and  the 
last  two  sections  of  this  act,  must  be  brought  jointly  against  all 
the  heirs,  to  whom  any  real  property  descended  from  the  dece- 
dent, or  jointly  against  all  the  devisees,  as  the  case  may  be. 

L.  1837,  oh.  460,  |  73  (4  Edm.  500),  am'd.  Am*d  by  L.  1909.  ch.  63. 
I  8.    See  note  63  of  notea  of  Board  of  Statutory  ConBoUdatlon  at  eud  oC  cod^. 

§  1847.  Recovery   to   be  apportioned. 

In  such  an  action,  the  sum.  which  the  plaintiff  is  entitled  to 
recover,  for  damages  and  costs,  must  be  apportioned  among  all 
the  defendants,  in  nroportion  to  the  value  of  the  real  property 
descended  to  each  heir,  or  devised  to  each  devisee,  as  the  case 
may  be,  as  prescribed  in  section  1839  of  this  act,  for  a  similar 
apportionment  among  legatees  or  next  of  kin,  in  proportion  to 
the  assets  received  by  them.  The  final  judgment  must,  in  lOte 
manner.-  award  against  each  defendant  the  proportionate  anm, 
with  which     he  is  chargeable. 

2  S.  S.  455,  11  52  and  53  (2  £dm.  474). 

S  1S48.  Requisites   to  recoTory  m«alAst  l&etrs. 

Where  the  action  is  brought  against  heirs,  th^  plaintiff  mort 
show,  either  , ,       ,      « 

1.  That  the  decedent's  assets,  if  any,  within  the  State  were 
not  sufficient  to  pay  the  plaintiff's  debt,  in  addition  to  the  ex- 
penses of  administration,  and  debts  of  a  prior  class;  or 

2.  That  the  plaintiff  has  been  unable,  or  will  be  unable,  -with 
due  diligence,  to  collect  his  debt,  by  proceedings  in  the  proper  ««* 
rogate's  court,  and  by  action  against  the  executor  or  adminiS' 
trator.  and  against  the  surviving  husband  or  wife,  legatees^  and 
next  of  kin. 
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Tae  execntor^B  or  administrator'B  account,  as  rendered  to,  and 
settled  by,  the  surrogate,  may  be  used  as  presamptive  evidence 
of  any  of  the  facts,  required  to  be  shown  by  this  section. 

2  a.  8.  406.  i  S3,  am*d  by  L.  I860,  ch.  110.    See,  alfo,  id.,  f  26. 

%  1849.  Id.  I  a^alAst  devisees. 

Where  the  action  is  brought  against  deyisees,  the  plain  Liff  must 
show,  in  addition  to  the  matters  specified  in  the  last  section, 
either  that  the  real  property  of  the  decedent,  which  descended 
to  his  heirs,  was  not  sufficient  to  pay  the  plaintiff's  debt,  or  that 
the  plaintiff  has  been  unable,  or  will  be  unable,  with  doe  diligence^ 
to  collect  his  debt  by  an  action  against  the  heirs. 
Id.,  if  66  and  80.  couolidated. 

i  1880.  DedwetloAs  for  prior  reeoTertes. 

Where  the  assets,  applicable  to  the  plaintiff's  debt,  were  Ruf- 
ficient  to  pay  a  part  thereof,  or  a  part  thereof  has  been  collected 
from  the  executor  or  administrator,  or  from  the  suryiving  hus- 
band or  wife,  next  of  kin,  or  legatees,  the  plaintiff  can  recover 
only  for  the  residue,  remainder  unpaid  or  uncollected;  and  if 
the  action  is  against  deyisees,  he  can  recover  only  for  the  residue, 
which  the  real  estate  descended,  or  the  amount  of  his  recovery 
against  the  heirs,  is  insufficient  to  discharge. 

Id.,  §1  34  and  67.  am*d  and  condenaed. 

I  1861.  CompIalAt  to  deserlbe  land  doseendedy  ete. 

The  complaint  must  describe,  with  common  certaihty,  the  real 
property,  descended  or  devised  to  the  defendant;  and  most  specif^ 
Its  value. 

Id.,  %i  44  ^na90. 


I  18SS.  Jndvoaent)  when  to  be  Mitisfled  ovt  of  Utndt 

If  it  appears  that  any  of  the  real  property,  which  descended 
or  was  devised  to  a  defendant,  had  not  been  aliened  by  him  at 
the  time  of  the  commencement  of  the  action,  the  final  judgment 
must  direct,  that  the  debt  of  the  plaintiff,  or  the  proix>rtion 
thereof  which  he  is  entitled  to  recover  against  that  aefendant, 
be  collected  ont  of  that  real  property.  Such  a  judgment  is  pre- 
ferred, as  a  lien  upon  that  property,  to  a  judgment  obtained 
agrainst  the  defendant,  for  his  mdividual  debt  or  demand. 
Id.,  n  47  and  48.    See  fS  870.  872.  ante. 

§  1863.  Id.  I  'vrhen  not  n  lien  on  land  aliened. 

But  a  judgment,  rendered  as  prescribed  in  the  last  section,  does 
not  bind,  and  the  execution  thereupon  cannot  in  any  way  affect, 
the  title  of  a  purchaser,  in  good  faith  and  for  value,  acquired 
before  a  notice  of  the  pendency  of  the  action  is  filed,  or  final 
^odgrment  is  entered,  and  the  judgment-roll  filed. 
Id..  H  61  and  61,  am*d  and  condenaed. 


f  !fr8ll4.  How  fndvnent  taken,  vrben  land  aUenedL 

If  it  appears  that,  before  the  commencoment  of  the  action,  or 
afterwards  and  before  the  filing  of  a  notice  of  the  pendency  of 
tbe  action,  the  defendant  aliened  the  real  property  descended  or 
devised  to  him,  or  any  part  thereof,  the  plaintiff  may,  at  his 
election,  take  a  final  judgment  against  him  for  tb^  valae  of  the 
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property  bo  aliened,  or  so  much  thereof  as  may  be  necessary,  at 
in  an  action  for  the  defendant's  own  debt. 

2  R.  S.  455.   i  49,  and  part  of  I  61. 

I  18S5.   rAm'd,    19O0.]      Classtllcation   of  debts,  to  1»e  en- 
forced  under  tlils  article. 

Where  the  sarTiving  husband  or  wife,  next  of  kin»  legatees, 
heirs,  or  devisees,  are  liable  for  demands  against  the  decedent, 
ns  prescribed  in  this  article,  or  section  one  hundred  and  one  of 
the  decedent  estate  law,  they  must  give  preference  in  the  pay- 
ment thereof,  and  they  are  so  liable  therefor,  in  the  order  pre- 
scribed by  law,  for  the  payment  of  debts  by  an  executor  or 
administrator.  Preference  of  payment  cannot  be  given  to  a  de- 
mand, over  another  of  the  same  cinss,  except  where  a  similar 
preference  by  an  executor  or  administrator  is  allowed  by  law. 
The  commencement  of  an  action,  under  any  provision  of  this 
article,  or  section  one  hundred  and  one  of  the  decedent  estate 
law,  does  not  entitle  the  plaintiff's  demand  to  preference  over 
another  of  the  same  class,  except  as  otherwise  specially  pre- 
scribed by  law. 

Id.,  II  37  and  38.  AmM  by  L.  1900.  ch.  05.  |  8.  See  note  64  of  notes  of 
Board  of  Statutory  CoDsoIldatlou   at  end  of  code. 

i  18S6.  Defense,  by  reason  of  other  prior  or  «^nal 
claims. 

Where  it  appears,  in  an  action  brought  as  prescribed  in  this 
article,  that  there  are  unsatisfied  demands  against  the  decedent's 
estate,  of  a  class  prior  to  that  of  the  plaintifiTs  demand,  the 
defendant  is  entitled  to  judgment,  if  the  value  of  the  property, 
which  was  received,  devised,  or  inherited,  as  the  case  may  be, 
by  the  class  to  which  he  belongs,  does  not  exceed  the  amount 
of  the  valid  demands  of  a  prior  class.  If  it  exceeds  the  amount 
of  those  demands,  the  judgment  against  the  defendant  cannot 
exceed  such  a  proportion  of  the  plaintiff*s  demand,  as  the  total 
amount  of  the  valid  demands  of  his  class  bears  to  the  exceasL 

Id.,  II  39  and  40,  consolidated. 

I  18S7.  Id.;  ^rhen  ancli  a  claim  Is   paid. 

Where  a  defendant,  or  a  person  belonging  to  his  class,  ha> 
paid  a  demand  against  the  decedent's  estate,  of  a  class  prior  to 
that  of  the  plaintiff's  demand,  or  has  paid  a  demand  of  tlie 
same  class,  the  amount  of  the  demand  so  paid  must  be  esti- 
mated, in  ascertaining  the  amount  to  be  recovered,  as  if  it  was 
outstanding  and  unpaid. 

Id.,   i   41. 

I  1868.  Action  not  suspended  by  infancy* 

An  action  against  heirs  or  devisees,  bronght  as  prescribed  in 
this  article,  is  not  delayed,  nor  is  the  remedy  of  the  plaintiff 
suspended,  by  reason  of  the  infancy  of  any  of  the  parties;  ex- 
cept that  an  execution  shall  not  be  issued  against  an  infant  heir 
or  devisee,  until  the  expiration  of  one  year  after  final  judgment 
is  rendered,   and  the  judgment-roll  filed. 

Id.,  II  43  and  64,  con8<)Ildated. 

I  1850.  [  Reuealed  by  L.  1SK)9,  ch.  IS.  See  Consolidated  Lamd 
tit  Decedent  Estate  Law,  §  102.] 
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I  ISOO.  One  stetlon,  Dirbere  aame  person  la  l&elr,  deirlaeey 
ete« 

Where  a  person,  who  takes  real  property  of  a  decedent  hy 
devise,  and  also  by  descent;  or  who  takes  personal  property  as 
next  of  kin,  and  also  as  legatee;  or  who  takes  both  real  and 
personal  property  in  either  capacity;  or  who  is  executor  or  ad- 
ministrator, and  also  takes  in  either  of  the  before  mentioned 
capacities;  would  be  liable  in  one  capacity,  for  a  demand  against 
the  decedent,  after  the  exhaustion  of  the  remedy  against  him  in 
another  capacity;  the  plaintiff,  in  any  action  to  charge  him, 
which  can  be  maintained,  without  joining  with  him  any  other 
person,  except  a  person  whose  liability  is  in  all  respects  the  same, 
may  recover  any  sum,  for  which  he  is  liable,  although  the 
remedy  against  him  in  another  capacity  was  not  exhausted. 
But  this  section  does  not  increase  the  sum,  which  the  plaintiff 
is  entitled  to  recover  against  him,  in  the  capaci^  in  which  he 
is  actually  liable;  nor  does  it  charge  a  defendant  individually, 
who  is  liable  only  in  a  representative  capacity. 
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ARTICLE   THIRD. 

Action  to  establish  or  impeach  a  toUL 

Bm.  1861.  When  action  to  ettablleh  a  will  may  ba  brought. 

1862.  JudgmeDt,   tbat  ^111  Le  establuiicU. 

1863.  Judgment  admitting  the  will  to   probate. 

1864.  Contenta  of  Judgment:   surrogate's  duty. 
1866.  Proof  of  lost  will  in  certain  cases. 

1866.  Action  to  establish,  etc..  will,  relating  to  real  property. 

1867.  BetrospectlTe  effect  of  tbls  article. 

%  18G1.  I^'hen  action  to  establisb  a  will  mar  b«  bro«»fct 

An  action  to  procure  a  judgment,  establishing  a  will,  may  be 
maintained,  by  any  person  interested  in  the  establishment  thereof, 
Lq  either  of  the  following  cases: 

1.  Where  a  will  of  real  or  personal  property,  or  both,  has  been 
executed,  in  such  a  manner  and  under  such  circumstances,  tfast 
it  might,  under  the  laws  of  the  State,  be  admitted  to  probate  ia 
a  surrogate's  court;  but  the  original  will  is  in  another  State  or 
country,  under  such  circumstances,  that  it  cannot  be  obtained 
for  that  purpose;  or  has  been  lost  or  destroyed,  by  accident  or 
design,  before  it  was  duly  proved  and  recorded  within  the  State. 

2.  Where  a  will  of  personal  property  made  by  a  person,  who 

resided  without  the  State,  at  the  time  of  the  execution  thereof, 

or  at  the  time  of  his  death,  has  been  duly  executed,  according 

to  the  laws  of  the  State  or  country  in  which  it  was  executed,  or 

in  which  the  testator  resided  at  tbe  time  of  his  death,  and  the 

case  is  not  one,  where  the  will  can  be  admitted  to  probate  in  a 

surrogate's  court,  under  the  laws  of  the  State. 

2  R.  8.  67,  ft  63a  and  parts  of  H  Ma»  67a,  68a  and  th«  whoto  of  8$  6Sb  aad 
lOa  (2  Edm.  68,  60). 

fi  1862.  Jndannent,  tbat  will  be  established* 

If,  in  such  an  action,  the  facts  necessary  to  establish  the  rahd- 
ity  of  the  will,  as  prescribed  in  tbe  last  section,  are  satisfactorilj 
proved,  final  judgment  must  be  rendered,  establishing  the  will 
accordingly.  JBut  where  the  will  of  a  person,  who  was  a  residmt 
of  the  State  at  the  time  of  his  death,  is  established  as  prescribed 
hi  the  last  section,  the  judgment  establishing  it  does  not  affect 
the  construction  or  validity  of  any  provision  contained  therein; 
and  such  a  question  arising  with  respect  to  any  provision,  must 
be  determined  in  the  same  action,  or  in  another  action  or  a 
special  proceeding,  as  the  case  requires,  as  if  the  will  was  exe- 
cuted within  the  State. 

Id.,  i  66a. 

j  1868.  JvdffmeBt  admitting  tbe  will  to  probate* 

Where  the  parties  to  the  action,  who  have  appeared  or  have 
been  duly  summoned,  include  all  the  persons  who  would  be  neces- 
sary parties  to  a  special  proceeding,  in  a  surrogate's  court,  for 
Ihe  probate  of  the  same  will  and  the  grant  of  letters  thereupon, 
if  the  circumstances  wore  such  that  it  could  have  been  proved  in 
a  surrogate's  court;  the  final  judgment,  rendered  as  prescribed 
in  the  last  section,  must  direct,  that  an  exemplified  copy  thereof 
be  transmitted  to  the  surrogate  having  jurisdiction,  and  be  re- 
corded in  his  office;  and  that  letters  testamentary,  or  letters  of 
administration  with  the  will  annexed,  be  Issued  thereupon  fttKB 
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Us  coart,  in  the  same  manner,  and  with  like  eifect,  as  npon  a 
will  duly  proTed  in  that  court. 
S  H.  8.  97,  lart  part  of  |  97a. 

i  1804.  Contents  of  Jadcmci^ti  surroara'te's  dntr* 

A  copy  of  the  will  so  eetabliahed,  or,  if  it  is  lost  or  destroyed, 
the  substance  thereof  mast  be  incorporated  into  a  *final  judgment, 
rendered  as  prescribed  in  the  last  section;  and  the  surrogate  must 
record  the  same,  and  issue  letters  thereupon,  as  directed  ia  the 
judgment. 

I  186S.  Proof  of  lost  ttIII  In  certain  ensea. 

Bat  the  plaintiff  is  not  entitled  to  a  judgment,  estabHshing  a 
lost  or  destroyed  will,  as  prescribed  in  this  article,  unless  the  will 
was  in  existence  at  the  time  of  the  testator's  death,  or  was 
fraudulently  destroyed'  in  his  lifetime;  and  its  provisions  are 
clearly  and  distinctly  proved  by  at  least  two  credible  witnesses, 
a  correct  copy  or  draft  being  equivalent  to  one  witness. 
Id.,  f  OTb,  am'd. 

f  1866L  Action  to   establislk,   etc.,   will,   rdntinff  to  rent 


The  validity,   construction,   or  effect,  under  the  laws  of  the 
State,  of  a  testamentary  disposition  of  real  property  situated 
within  the  State,  or  of  an  interest  in  such  property,  which  would 
descend  to  the  heir  of  an  intestate,  may  be  determined,  in  an 
action  brought  for  that  purpose,  in  like  manner  as  the  validity 
of  a  deed,  purporting  to  convey  land,  may  be  determined.    The 
judgment  in  such  an  action  may  perpetually  enjoin  any  party  from 
setting  np  or  from  impeaching  the  devise,  or  otherwise  making 
any  claim  in  contravention  to  the  determination  of  the  court, 
as  justice  requires.    But  this  section  does  not  apply  to  a  case, 
where  the  question  in  controversy  is  determined  by  the  decree 
of  a  surrogate's  court,  duly  rendered  upon  allegations  for  that 
purpose,   as  prescribed  in  article  first  of  title  third  of  chapter 
eighteenth  of  this  act.  where  the  plaintiff  was  duhr  cited  in  the 
special  proceeding  in  the  surrogate  s  court,  before  the  commence- 
ment of  the  action. 
L.  1863,  cb.  288,  8  1  (4  Edm.  608). 

i  ISer.  RctrospeotiTc  effect  of  this  article. 

The  provisions  of  this  article  apply  as  well  to  wills  made  befoM, 
88  to  those  made  after,  this  article  takes  effect. 
8  B.  8.  68,  H  Mb  and  88b  and  part  of  f  87a  (8  Bdm.  W). 
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ARTICLE   FOt'RTH. 

General  and  miscellaneous  proviBtons. 

Sec.  1868.  Action  by  child  born  after  will,  or  by  wltnctw  to  will. 

1869.  Recelyer.  as  succemor  pf  sarTiiring  executor,  etc. 

1870.  Next  of  kin  defined. 

I  ises.  [Repealed  by  L.  1909,  ch.  18.  See  Consolidated  Laws, 
til.   Decedent  Estate  Law,   fi  28.] 

§  1860.  [Am*d,  1M06.]  Recelvert  as  •ncoesaor  of  sarvlTiBS 
executor,   etc. 

Where  the  estate  of  a  decedent  has  been  brought  under  the 
jurisdiction  of  the  supreme  court,  by  an  action  for  partition  or 
distribution,  or  for  the  construction  or  establishment  of  a  will, 
the  court  may,  upon  the  death  of  the  sole  surTiring  executor, 
appoint  a  receirer  of  the  estate,  pending  the  action,  upon  such 
terms  and  conditions,  and  npan  such  notice  to  the  parties  inter- 
ested, as  the  court  directs,  and  upon  such  security,  if  any,  as  to 
the  court  seems  proper.  For  the  purpose  of  carrying  into  effect 
the  judgment  and  orders  of  the  court  in  relation  to  the  estate, 
a  receiver  so  appointed  is  the  successor  in  interest  of  the  sat- 
viving  executor;  and  has,  subject  to  th**  direction  of  the  court, 
the  like  power,  as  an  administrator  with  the  will  annexed. 

L.   1895.  ch.  946. 

I  1870.  Next  of  kin  defined. 

The  term  "next  of  kin,"  as  used  in  this  title,  includes  all 
those  entitled,  under  the  provisions  of  law  relating  to  the  dis- 
tribution of  personal  property,  to  share  in  the  unbequeathed 
assets  of  a  decedent,  after  payment  of  debts  and  expenaea,  othct 
than  a  suryiving  husband  or  wife. 

See  II   1905  and  2514,  subd.   12.  post 
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TITLE  IV. 
Other  special  actions  and  rights  of  aotioa. 

Article  1.  Jndfment  creditor's  action. 

2.  Action  by  a  private  person  open  an  official  bond. 

3.  ActiMi  bj  a  prlTate  person  for  a  penalty  or  forfeitocBw 

4.  Certain  actions  to  recoyer  damages  for  wroDgs. 
&.  Miscellaneous  actions  and  rlglits  of  action. 

ARTICI^EI  FIRST. 

Judgment  ereditcnr's  ctctioiu 

See.  Ifin.  Wben  Judgment  creditor  may  bring  action. 
1«72.  To  wbat  county  execution  must  have  issued. 
1878.  Wbat  property  may  be  reached. 
1874.  Interest  of  Judgment  debtor  in  land  contract  may  ba  resided, 

1876.  Id.:  how  applied. 

18IIS.  Injunction  may  be  issued. 

1877.  BecelTer  may  be  appointed. 

1878.  How  dlscoTery  may  be  compelled. 

1879.  Application  of  this  article;  what  property  cannot  be  reaches. 

I  1871.  "Wken  iadgrment  creditor  mar  brlngr  action* 

When  an  execution  against  the  property  of  a  judgment  debtor, 
isBiied  out  of  a  court  of  record,  as  prescribed  in  the  next  section, 
has  been  returned  wholly  or  partly  unsatisfied,  the  judgment 
creditor  may  maintain  an  action  against  the  judgment  debtor, 
and  any  other  person,  to  compel  the  discovery  of  any  thing  in 
action,  or  other  property  belonging  to  the  judgment  debtor,  and 
of  any  money,  thing  in  action,  or  other  property  due  to  him,  or 
held  in  trust  for  him;  to  prevent  the  transfer  thereof,  or  the 
payment  or  delivery  thereof,  to  him^  or  to  any  other  person;  and 
to  procure  satisfaction  of  theplaintiflTs  demand,  as  prescribed  in 
tlie  next  section  but  one.    Where  the  execution  was  issued  as 
prescribed  in  section  1934  of  this  act,  and  a  defendant  not  sum- 
moned in  the  original  action  is  made  a  defendant  in  an  action 
brought  under  this  section,   personal   property,   owned   by  him 
jointly   with  the  defendants  summoned   or   with   any  of  them, 
may  be  ao plied  to  the  satisfaction  of  the  plain tiff*B  demand  as 
prescribed'  in  this  article. 
2  B.  S.  178,  I  88  (2  Bdqi.  180).    See,  also,  H  217,  Y18  and  827,  ante. 

f  18T2.  To  Trbat  oonnty  exeontloa  maat  liaTC  Issued. 

To  entitle  the  judgment  creditor  to  maintain  an  action  as  pre- 
scribed in  the  last  section,  the  execution  mast  have  been  issued 
as  follows: 

1.  If,  at  the  time  of  the  commencement  of  the  action,  the  judg- 
ment debtor  is  a  resident  of  the  State,  to  the  sheriff  of  the  county 
where  he  resides. 

2.  If  he  is  not  then  a  resident  of  the  State,  to  the  sheriff  of 
the  county  where  he  has  an  office,  for  the  regular  transaction  of 
bosiness  in  person;  or  if  he  has  no  such  office  within  the  State, 
to  the  sheriff  of  the  county  where  the  judgment-roll  is  filed, 
nnlesa  the  execution  was  issued  out  of  a  court,  other  than  the 
court  in  which  the  judgment  was  rendered;  in  which  case,  it 
must  have  been  issued  to  the  sheriff  of  the  county  where  a 
transcript  of  the  judgment  is  filed. 

§   X8T8.  What  property  may  be  reached. 

The  final  judgment  in  the  action  must  direct  and  provide  for 
tlie  piitlif action  of  the  sum  due  to  the  plaintiff,  oat  of  an^  monef , 
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thing  in  action,  or  other  personal  property,  belonging  to,  or  doe 
to  the  judgment  debtor,  or  held  in  trust  for  him,  which  is  dis- 
covered in  the  action;  whether  the  same  might  or  night  not 
have  been  originally  taken  by  virtue  of  an  execution. 

2  B.  S.  780.  I  30. 

S  1874,  Interest  of  Jndffment  debtor  In  land  contract  »ar 
be  reacbed. 

The  final  judgibent  in  the  action  must  also  direct  and  provide 
for  the  satisfaction  of  the  sum  due  to  the  plaintiff,  out  of  the 
interest,  if  any,  of  the  judgment  debtor,  in  a  contract  for  the 
purchase  of  real  property  by  him;  either  by  selling  the  interest, 
or  by  transferring  it  to  the  judgment  creditor,  in  such  a  manner 
^and  upon  such  terms,  as  the  court  deems  most  conducive  to  the 
interests  of  the  parties.  Where  the  person,  bound  to  perform  the 
contract  to  the'  Judgment  debtor,  is  a  defendant  in  the  action,  the 
final  judgment  may  direct  a  specific  performance  of  the  contract 
to  the  judgment  creditor,  or,  where  the  interest  in  the  contract 
is  directed  to  be  sold,  to  the  purchaser. 

1  R.   S.  744,   I  6  (1  Edm.  696).  am*d.     See  f  1253. 

i  187IS*  Id4|  bovr  applied. 

In  a  case  specified  in  the  last  section,  the  valne  of  the  interest 
of  the  judgment  debtor  holding  the  contract  must  be  ascertained, 
under  the  direction  of  the  court;  and  so  much  thereof  as  is  neces- 
sary must  be  applied  to  the  payment  of  the  sum  due  to  the  pltin- 
tiff,  and  the  residue,  if  any,  to  the  benefit  of  the  judgment  debtor. 

Id..  I  6. 

f  1879.  Injnnction  may  be  Isaaed. 

A  temporary  injnnction,  restraining  the  transfer  to  any  persoSf 
or  the  payment  or  delivery  to  the  judgment  debtor,  of  any  monef, 
thing  in  action,  or  other  property  or  interest,  which  may,  by  the 
provisions  of  this  article,  be  applied  to  the  satisfaction  of  the 
sum  due  to  the  plaintiff,  may  be  granted  in  the  action.  The 
injnnction,  and  the  proceedings  before  and  nfter  it  is  granted, 
are  governed  by  the  provisions  of  article  first  of  title  second  <ft 
chapter  seventh  of  this  act;  for  which  purpose,  the  injunction  if 
deemed  to  be  one  of  those  specified  in  'section  608  of  this  act 

2  R.  8.  174,  f  89. 

I  1877,  ReceiTer  mar  be  appointed. 

The  court  may,  by  an  order,  or  by  the  Interlocutory  or  fintl 
judgment  in  the  action,  appoint  a  receiver  of  any  or  all  of  the 

Property  of  the  judgment  debtor;  and  may  direct  the  judgment 
ebtor,  or  any  other  defendant  in  the  action,  to  convey  or  deliver 
to  the  receiver,  as  justice  requires,  any  property,  real  or  personal 
book,  voucher,  or  other  paper,  or  to  execute  any  instrument, 
which  it  deems  necessary,  for  perfecting  or  assuring  the  recelTer^s 
title  or  possession. 
See  Sfi  714-716  and  718,  ante. 

S  1878.  HoTT  dlscoverr  ntay  be  compelled. 

A  discovery  may  be  compelled  in  an  action,  brought  as  pre- 
scribed in  this  article,  by  directing  the  person,  required  to  make 
it,  to  appear  before  the  court,  or  a  referee  appointed  by  tt«  and 
to  be  examined  under  oath,  concerning  the  matters  pertaining  to 
the  discovery.    But  this  section  does  not  affect  the  ri|pht  ot  At 
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plaintiff,  to  cause  the  deposition  of  a  defendant  to  be  taken,  as 
prescribed  in  article  first  of  titte  third  of  chapter  ninth  of  this  act. 

§  1879.  Applleatloa  of  this  article  |  Trhat  property  eanaot 
l»«    reacbed. 

This  article  does  not  apply  to  a  case,  where  a  judgment  debtor 

is  a  corporation,  created  by  or  under  the  laws  of  the  State.    Nor 

does  it  authorize  the  discovery  or  seizure  of,  or  other  interference 

with,   any  property,   which  is  expressly  exempted  by  law   from 

levy  and  sale,  by  virtue  of  an  execution;  or  any  money,  thing  in 

action,  or  other  property,  held  in  trust  for  a  judgment  debtor, 

fv-here  the  trust  has  neen  created  by,  or  the  fund  so  held  in  trust 

ha^  proceeded  from,  a  person  other  than  the  judgment  debtor; 

or  tlio  earnings  of  the  judgment  debtor  for  his  personal  services, 

rendered  within  sixty  days  next  before  the  commencement  of  the 

action,  where  it  is  made  to  appear,  by  his  oath  or  otherwise,  that 

those  earnings  are  necessary  for  tb«  use  of  a  family,  wholly  or 

partly  supported  by  his  labor. 

U.   1870.  ch.  161.  S  8.  rabd.  1  (7  Bdm.  «b^;  i^  S-  S.  ^^n.  cb.  1,  U  88  and  89 
(9  Edm.   180).    8m  Go.  Ptqc.,  |  297. 
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article:  sboono. 

Action  by  a  primiie  pers^m  vpun  au  official  boncL 

Sec.  1880.  Application  for  lea  re  to  aue  sheriff'!  bond;  proof  veqnired. 

1881.  Order   grantlug   leavu;    action   thereupon. 

1882.  Sucoeaalve  actions. 

1883.  luUorseuieut  upon  execution. 

1884.  CuUectloii  of  execution ;  wnen  a  defence  to  tubteqaMit  actlen. 

1886.  When  clalmania  eiitiUed  to  ratable  diatrlbntion. 
•    1886.  Action  upon  a  surrogate's  bond. 

1887.  Action  upon  a  county  treasurer's  bond. 

1888.  Actions  upon  official  bonds  of  other  officers. 

1889.  Actions,  etc.,  under  the  last  three  sections    regulatoA. 

1890.  Receivers,  etc.,  deemed  public  officers.  g 

1891.  Demand  of  money;  when  necessary  before  application.  ' 
1802.  Application  may  be  made  ex  parte. 

i  1880.  [Am*d,  1896.]    Application  for  leat^e  to  aue  aberUPs 
bond;  proof  required. 

Where  a  sheriff  is  liable  for  the  escape  of  a  prisoner  committed 
to  his  custody,  or  is  guilty  of  any  other  actionable  default  or 
miscoDduct  in  his  office,  the  person  injured  thereby  may  apply 
to  the  supreme  court,  for  leave  to  prosecute  the  sheriff's  official 
bond.  The  application  must  be  accompanied  with  proof,  by  affi- 
davit, of  the  default  or  misconduct  complained  of,  and  that  satia- 
f action  of  the  same  has  not  been  received;  and  with  a  certified 
copy  of  the  official  bond. 

2  B.  S.  470,   IS  1  and  3  (2  Edm.  498);  L.  1896,  ch.  94C. 

I  1881.  Order  flrrantlnff  leave  |  action  thereupon. 

Upon  such  an  application,  the  court  must  grant  an  order,  per> 
mitting  the  applicant  to  maintain  an  action  upon  the  bond.  Tb« 
action  must  be  brought,  in  the  court  which  granted  the  order, 
by  the  applicant  as  plaintiff;  and  it  may  be  maintained,  as  if 
the  applicant  was  the  obligee  named  in  the  bond,  except  as  other- 
wise expressly  prescribed  in  this  article. 
Id.,  1  S.    See,  also,  1  R.  S.  878,  f  67  (1  Edm.  861). 

S  1882.   [Am'd,  189B.]    SaccesslTe  actions. 

The  same,  or  any  other  applicant,  may,  in  like  manner,  either 
before  or  after  judgment  in  the  first  action,  obtain  an  order,  per- 
mitting him  to  maintain  another  action,  in  the  same  court,  upon 
the  same  bond,  for  another  default  or  misconduct.  Any  number 
of  such  orders  may  be  successiyely  made;  and  neither  of  the 
actions  authorized  thereby  is  affected  by  the  pendency  of,  or  the 
recovery  of  judgment  in,  any  other,  except  as  otherwise  expreaalr 
prescribed  in  this  article. 

Id.,  IS  6.  6,  7  and  8,  am*d  and  consolidated;  L.  1806.  ch.  946.  Bee  fi  1881, 
post. 

I  1888.  Indorsement  vpon  execntion. 

Where  an  execution  is  issued  upon  a  judgment,  recovered 
against  the  sheriff  and  any  of  his  sureties,  in  an  action,  brought 
pursuant  to  the  last  four  sections,  the  plaintiff's  attorney  mntt 
mdorse  thereon  a  direction  to  collect  the  same,  in  the  first  place, 
out  of  the  property  of  the  sheriff,  and,  if  sufficient  property  of 
the  sheriff  cannot  be  found,  then  to  collect  the  deficiency  out  of 
the  property  of  the  surety  or  sureties. 

Id..  I  16. 


,  2      ACTION  ON  OFFICIAL  BOND,  ^  1884-*/ 

Ck>lleetios  of  ezeeiitloni  wliem  «  def^moe  to  tmhm 

ef  ence  by  a  surety,  against  whom  an  action  la  brooslit 
ieriflra  official  bond,  that  he,  or  any  other  surety  or 
lave  been  or  will  be  compeUed,  for  want  of  sufficient 
>f  the  sheriff,  to  pay,  upon  one  or  more  judgment* 
against  ^m  or  them,  upon  the  same  bond,  an  aggregate 
xcluaiTe  of  costs,  officers'  fees,  and  expenses,  equal  to 
jT  which  the  defendant  is  liable,  by  reason  of  the  bond, 
rtial  defence,  that  the  difference  between  the  aggregate 
»  paid,  or  to  be  paid,  and  the  fum  for  which  the  defend- 
ua   liable,  is  less  uian  the  amount  of  the  plaintiff's 

a.  §1 1^  la  and  14. 


Wlien  elmlnuiaits  entitled  to  ratable  dlstrlbvttom. 

grgregate  amount  of  the  liabilities,  which  might  be  recoT- 
ctiona  upon  the  sheriff's  official  bond,  as  prescribed  in 
le,  exceeds  the  sum  for  which  the  sureties  are  liable, 
muat,  upon  the  application  of  a  person  who  has  ob- 
ye  to  prosecute  the  bond,  made  upon  notice  to  the  plain- 
•mey,  in  each  action  then  pending  upon  the  sheriff's 
•nd,  and  in  each  uncollected  judgment  recovered  there- 
MSt  and  provide  for  the  distribution  of  the  money,  col- 
t  of  the  property  of  the  sureties,  among  the  persons  in 
whom  the  liabilities  have  accrued,  in  proportion  to  the 
rhich  each  one  is  entitled  to  recover;  to  be  ascertained 
erence,  or  in  such  other  manner  as  the  court  directs, 
urposes  of  the  motion  an  order  may  be  made  by  a  judge, 
^  the  payment  to  the  plaintiff  in  any  action,  of  the  sum 
or  to  oe  collected  by  virtue  of  a  judgment  therein.  But 
on  does  not  authorise  the  court  to  compel  a  plaintiff  to 
ly  money,  collected  and  received  by  him,  in  good  faith, 
rvice  of  notice  of  such  an  order. 

7  and  18. 

Aetton  upon  a  svrrocmte's  bond. 

a  surrogate,  or  an  officer  acting  as  surrogate,  is  guilty 
ctionable  default  or  misconduct  in  his  office,  the  person 
hereby  may  apply  for  leave  to  prosecute  the  delinquent's 
3nd. 
»  and  20.    See  L.  1868,  cb.  218  (8  Bdm.  840). 

Action  npon  a  eonnty  treasurer's  bond. 

a  certified  copy  of  the  order  or  judgment  of  a  court, 
a  county  treasurer  to  pay  or  deliver  to  one  or  more 
designated  therein  any  money,  stocks,  securities,  or  other 
'nts  held  by  him,  subject  to  the  direction  of  that  court, 
1  npon  the  county  treasurer,  if  he  fails  to  obey  the  direc- 
person  injured  thereby  may  apply  for  leave  to  prosecute 
ial  hond.  Service  upon  a  county  treasurer,  as  required 
lection,  may  be  made  personally,  or  by  leaving  the  paper, 
t  his  office,  during  his  absence  therefrom,  with  a  person 
ble  age  and  discretion,  having  charge  of  the  office,  or  at 
dence,  or  his  last  residence  within  the  county,  with  a 
»f  snitahle  age  and  discretion. 

1874,  eh.  6M,  M  1  *»^  2  (9  Bdm.  008). 
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§§  188S-92  ACTION  ON  OB'FICI AL  BOND,      c .  15.  t.  i  1 8 

f  1888.  Aetions  tapou  ollletal  1»oiitfs  «f 'Other  oMeenu 

Where  a  public  oflBcer  is  required  to  give  an  official  \)ond  to 
the  people,  and  special  prorision  is  not  made  by  law  for  the 
prosecution  of  the  bond,  by  or  for  the  benefit  of  a  person  wlio 
Aas  sustained,  by  his  default,  delinquency  or  miscondnct,  sn 
injury,  for  which  the  sureties  upon  the  bond  are  liable,  such  a 
person  may  apply  for  leave  to  prosecute  the  delinquent's  official 
bond. 

Bee  L.  1874,  ch.  524,  ff  1  and  2  (9  Edm.  966);  R.  8.,  ff  21-27. 


{  1880.  Aotlons,  etc.,  iittdep  the  last  three  ■eetl«Ma 
lat^d. 

Sections  1880  to  1885  of  this  act,  both  inclusive,  govern  as 
application,  made  as  prescribed  in  either  of  the  last  three  sectioui, 
and  each  action  brought  pursuant  to  an  order  made  thereupon, 
aa  if  the  delinquent  officer  and  his  sureties  were  named  thereia 
instead  of  the  sheriff  and  his  sureties. 


S  1800.  Receivers,  etc.,  deemed  pabllo  oAoei 

A  receiver,  an  assignee  of  an  insolvent  debtor,  or  a  trustee  or 
other  officer,  appointed  by  a  court  or  a  judge,  is  a  public  officer, 
within  the  meaning  of  the  last  section  but  one;  but  where  he 
was  appointed  by  or  pursuant  to  the  order  of  a  court,  or  in  a 
special  proceeding  specified  in  title  twelfth  of  chapter  seventeentli 
of  this  act,  the  application  for  leave  to  prosecute  his  official  bond 
must  be  made  to  toe  court  by  which,  or  pursuant  to  whose  order, 
he  was  appointed,  or  in  which  the  judgment  was  rendered,  u 
the  case  may  be.  An  action,  brought  as  prescribed  in  this  section, 
must  be  brought  in  the  court  to  which  application  is  made  for 
leave  to  bring  it. 

I  1801.  Demand  of  moaeyi  ivhen  neoesoarr  before  avyU* 
cation. 

•Where  the  default,  by  reason  of  which  an  application  for  leafe 
to  prosecute  an  official  bond  is  made,  as  prescribed  ia  this  article, 
consists  of  the  non-payment  of  money,  and  special  provision  ii 
not  othefwise  made  by  law,. the  applicant  mast  prove  a  demand 
of  the  money  from  the  officer,  or  that  a  demand  cannot  be  made, 
with  due  diligence.  But  such  proof  is  not  necessary  where  the 
applicant  has  recovered  a  judgment  against  the  officer. 

I  1802.  Application  ntay  he  made  ex  parte. 

An  application  for  leave  to  prosecute  an  official  bond,  as  pre 
scribed  in  this  article,  may  be  made  without  notice;  but  in  Uiat 
ease  the  officer,  or  cither  of  his  sureties,  may  a  poly,  upon  notice, 
to  vacate  an  order  permitting  the  applicant  to  maintain  an  nction, 
tt^n  any  ground,  sjiowing  that  it  ought  not  to  have  been  granted. 
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8       ACTION  FOR  PENALTY,  ETC.  §§  le^ft-OT 

ABTIOIiBS   THIRD 

>n  by  a  private  person  for  a  penalty  or  forfeiture* 

.etioB  by  penon  ipedallj  agfrtered. 

.ctlon  by  eoinman  Informer. 

i.;  aerTlce  of  miniDoiia. 

d.;   -wben   not  barred  by  a  coUoaiTe  reorrery. 

ndOTSement   upon  summoDB. 

IVlken  part  of  a  penalty  may  be  recorered. 

Aetlon  1»y  person  ■peclallir  affarn«Ted. 

a  penalty  or  forfeiture  is  given  by  a  statute,  to  a  person 
I  by  the  act  or  omission  of  another,  the  person  to  whom 
Q  may,  if  it  is  pecuniary,  maintain  an  action  to  recover 
nt  thereof;  or,  if  it  consists  of  the  forfeiture  of  a  chattel^ 
maintain  an  action  to  recover  the  chattel,  or  its  value. 
damages,  as  the  case  requires. 
480,  f  1  (2  Edm.  602),  am'd. 

.  Action  by  eontmon  Informer. 

>  a  penalty  or  forfeiture  is  given,  by  a  statute,  to  any 
vho  sues  therefor,  an  action  to  recover  it  may  be  main- 
y  any  person  in  his  own  name;  but  the  action  cannot  be 
nised  or  settled  without  the  leave  of  the  court  in  which 
nght. 

B  and  6.    Bee  |  887,  ante. 

(.  Id.  I  service  of  ■nnftmons. 

lummons  in  an  action,  brought  as  prescribed  in  the  last 
,  can  be  served  only  by  an  officer  authorized  by  law  to 
an  execution,  issued  out  of  the  same  court.  The  sum- 
when  issued,  cannot  be  countermanded  by  the  plaintifiF 
the  service  thereof;  and,  immediately  after  it  has  been 
the  officer  who  served  it  must  file  it,  with  his  certificate 
rice,  in  the  office  of  the  clerk,  or  deliver  it,  with  a  like 
ate,  to  the  magistrate  by  whom  ft  was  issued,  as  the  case 

art  of  I  6. 

Ml.  Id.|  when  not  barred  by  a  eollnalve  recovery. 

ui  action  to  recover  a  penalty  or  forfeiture,  given  by  a 
e,  brouffht  by  any  person,  other  than  the  person  aggrieved, 
mblic  officer,  the  plaintiff  may  recover,  notwithstanding  the 
ery  of  a  judgment,  for  or  against  the  defendant,  in  an  action 
;ht  therefor  b}»  another  person,  if  he  establishes  that  the 
iT  Judgment  was  recovered  collusively  and  fraudulently. 

8BT.  Indoraement  npon  ■nntmons. 

an  action  to  recover  a  penalty  or  forfeiture,  given  by  a  stat- 
if  a  copy  of  the  complaint  is  not  delivered  to  the  defendant 
a  copy  of  the  summons,  a  general  reference  to  the  statute 
t  be  indorsed  npon  the  copy  of  the  summons  so  delivered,  in 
following  form:  "According  to  the  provisions  of,"  etc.;  adding 
1  a  description  of  the  statute,  as  will  identify  it  with  con- 
ient  certainty,  and  also  specifying  the  section,  if  penalties  or 
eitnres  are  given,  in  diflferent  sections  thereof,  for  different 
I  or  om&Miosa 
..U 
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{  18&8.  'When  part  of  a  penalty^  may  be  recovered. 

Where  a  statute  gives  a  pecuniary  pennlty  or  forfeitun*.  not 
exceeding  a  specified  sum.  au  actiou  may  be  mniutaiued  to  recuvit 
the  sum  specified;  and  tne  court,  jury,  or  referee,  by  which  or 
by  whom  the  issues  of  fact  are  tried,  or,  where  judgment  la  tflkra 
by  default  for  fnihire  to  appear  or  pleod,  the  damaircs  are  flrrrr- 
tflined,  may  award  to  the  plaintiff  the  whole  sum,  or  sucti  apart 
thereof,  as  he  or  it  deems  proportionate  to  the  olfence. 


2  &.  8.  480,  I  15,  amU 
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4,  a.  4     ACIIOXS  FOR  WRONQS.         ||  1809-1001 


^  ARTICLB  FOURTH. 

9iiain  aotiona  to  recover  damages  for  wrongs. 

ItII  vmI  crImlDftI  proMcutlona  not  merged, 
ctfon  for  flolng,  etc.,  in  name  of  anotber,     Uade  also  a  mlide- 
meanor. 
reble  and  athar  lncfea5ied  -tamages  to  be  recorered. 
etioo  for  eanilng  death  by  negligence,  etc 
iatilbtttloB  of  damagea  recovered. 
.  {  aaunmt  of  recorenr. 
utt  of  kin  deflnad. 
ition  for  alander  of  a  weman. 
hen  action  for  Ubal  oannot  ba  malatalaad. 
a  laat  aectloo  <iaalifled. 

!1t11  and  crlmlaal  proi»cciitloiui  not  merffcd* 

B  yioIatioD  of  a  right  admits  of  a  ciTil  and  also  of  a 
■ecntion,  the  on«  is  not  merged  in  the  other. 
7. 

!tfon  fofr  Biiiifcffy  etc..  In  name  of  another.     Made 
^naeaiior* 

1,  rezatiously  or  malicionsly,  in  the  name  of  another 
the  latter^s  consent,  or  in  the  name  of  an  unknown 
lenees  or  continues,  or  causes  to  be  commenced  or 
action  or  special  proceeding,  in  a  court,  of  record, 
:^rd,  or  a  special  proceeding  before  a  Judge  or  a 
peace;  or  takes,  or  causes  to  be  taken,  any  proceecl- 
>urse  of  an  action  or  special  proceeding  iu  such  a 
•re  such  an  officer,  either  before  or  after  Jadgment 
determination;  an  action,  to  recover  damages  there- 
lalntaitied  against  him,  by  the  adverse  party  to  the 
al  proceeding;  and  a  like  action  may  be  maintained 
»  it  any,  whose  name  was  thus  used.  He  is  also 
ilsilezneanort  ponisluLble  by  imprisonment^  not  ax- 
on tluu 

I  (2  Xldm.  6T1).    See  Penal  Code,  |  ISfi. 

9^tm  mTt^  other  Inoreased  dawgoa  to  ho  re» 

,   brottgrbt  by  the  adverse  party,  as  prescribed  In 
i,  tJie  plaintiff,  if  he  recovera  final  Judgment,  la 
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entitled  to  recover  treble  damages.  In  an  action,  brought  by  the 
person  whose  name  was  used,  as  prescribed  in  the  last  sectioD, 
the  plaintiff  is  entitled  to  recover  his  actual  damages,  and  two 
hundred  and  fifty  dollars  in  addition  thereto. 

Id.,   part  of  I   1.     See,  also,   IS   1020  and  1184,  ante. 

I  1002.  [Am*d,  1909,  1915.]  Action  for  canalnff  deatfc  by 
nesllsence,  et  ectera. 

The  executor  or  administrator  duly  appointed  in  this  state,  or 
in  any  other  state,  territory  or  district  of  the  United  States,  or 
in  any  foreign  country,  of  a  decedent  who  has  left  him  or  her 
surviving  a  husband,  wife,  or  nest  of  kin,  may  maintain  an  action 
to  recover  damages  for  a  wrongful  act,  neglect  or  default,  by 
which  the  decedent's  death  was  caused,  against  a  natural  person 
who,  or  a  corporation  which,  would  have  been  liable  to  an  action 
in  favor  of  the  decedent  by  reason  thereof  if  death  had  not  en- 
sued. Such  an  action  must  be  commenced  within  two  years  after 
the  decedent's  death.  When  the  husband,  wife  or  next  of  kin, 
do  not  participate  in  the  estate  of  decedent,  under  a  will  appoint- 
ing an  executor,  other  than  such  husband,  wife  or  next  of  kin, 
who  refuses  to  bring  such  action,  then  such  husband,  wife  or 
next  of  kin  shall  be  entitled  to  have  an  administrator  appointed 
for  the  purpose  of  prosecuting  euch  action  for  their  benefit. 

L.  1847,  ch.  450,  |  1  (4  Edm.  626),  and  a  portion  of  |  2,  as  amended  br 
L.  1840,  oh.  256.  and  by  L.  1870,  ch.  78  (7  Edm.  591).  Amended  bf  ^ 
1909.   ch.  221 ;   U   1916,   ch.  620,   In  effect  Sept.    1,   1916.     See  f  384.  aote. 

I  1903.  [Am*d,  1904,  1911,  191B.]  Distribution  of  dAMagM 
recovered. 

The  damages  recovered  in  an  action,  brought  as  prescribed  in 
the  last  section,  or  obtained  through  settlement  without  action, 
are  exclusively  for  the  benefit  of  the  decedent's  husband  or  wife, 
and  next  of  kin;  and,  when  they  are  collected,  they  must  be  dis- 
tributed bj'  the  plaintjff,  or  representative,  as  if  they  were  unbe- 
queathed  assets,  left  In  his  hands,  after  payment  of  all  debts, 
and  expenses  of  administration;  subject  however  to  the  following 
provisions,  to  wit: 

1.  In  case  the  decedent  shall  have  left  him  surviving  a  wife  or 
husband,  but  no  children,  the  damages  recovered  shall  be  for  the 
sole  benefit  of  such  wife  or  husband. 

2.  In  case  the  decedent  leaves  neither  husband,  wife,  nor  isn»f» 
but  leaves  a  mother,  and  a  father  who  has  abandoned  him,  or 
who  has  left  the  maintenance  and  support  of  their  child  to  tiie 
mother,  the  damages  or  recovery  shall  be  for  the  sole  benefit  of 
such  mother. 

3.  In  case  the  decedent  leaves  no  husband  or  wife,  iwne  or 
father,  or  having  left  a  father  entitled  to  recovery,  who  dies  prior 
to  the  n^covery  or  verdict,  the  damages  or  recovery  shall  be  ft* 
the  sole  benefit  of  the  mother  if  then  living. 

The  reasonable  expenses  of  the  action,  or  settlement,  the  rea- 
sonable funeral  expenses  of  the  decedent,  and  the  commissioitf  of 
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ff  or  representative,  upon  the  residae  may  be  fixed  by 
ate,  upon  notice,  given  in  snch  a  maimer  and  to  such 
s  the  surrogate  deems  proper  or  upon  the  judicial  set- 
the  account  of  the  plaintiff,  or  representative,  and  may 
d  from  the  recovery. 

i.  450.  I  2,  as  am*d  by  L.  1840  and  U  1870.  Am'd  by  L.  1904, 
911.  cb.  122;  L.   1915.  eb.  641,  in  vtTect  St'pt.   1,   1015. 

im'dy  1895y  1813.]     I<l.|  amouat  of  recovery. 

ages  awarded  to  the  plaintiff  may  be  such  a  sum  as 
on  a  writ  of  inquiry,  or  upon  a  trial,  or,  where  issues 
tried  without  a  jury,  the  court  or  the  referee,  deems 
r  and  just  compensation  for  the  pecuniary  injuries, 
)m  the  decedent's  death,  to  the  person  or  persons,  for 
it  the  action  is  brought.  If  the  decedent  leaves  sur- 
ther  and  a  mother,  the  death  of  such  father  prior 
't  shall  not  affect  the  amount  of  damages  recoverable, 
judgment  for  the  plaintiff  is  rendered,  the  clerk  must 
sum  so  awarded,  interest  thereupon  from  the  dece- 
,  and  include  it  in  the  judgment.  The  inquisition, 
rt  or  decision,  may  specify  the  day  from  which  in- 
be  computed;  if  it  omits  so  to  do,  the  day  may  be 
y  the  clerk,  upon  affidavits. 

450,   remainder  of  |  2,   am'd  by  L.   1849.   eh.   256;   U    1870, 
691).     Am'd  U  1895.  eb.  946;   L.    1913,  cb.   756.     In  effect 

i*d,   1913.J      Next  of  kin  defined. 

next  of  kin,*'  as  used  in  the  foregoing  section,  has 
speeified  in  section  eighteen  hundred  and  seventy 
»xcept  if  decedent  leaves  surviving  a  father  and 
r>  widow,  child  or  descendant,  it  shall  mean  botb 
I  the  mother. 

e.     Am*d  U  1013,  cb.  756.     In  effect  Sept  1,  1913. 
>n  for  fllnnder  of  a  uroman. 

of  slander,  brought  by  a  woman,  for  words  im- 
it3'  to  her,  it  is  not  necessary  to  allege  or  prove 
».  If  the  plaintiff  is  married,  the  damages  recov- 
fparate  property. 

».    §    1     (0    Edm.   67).     See  |  460,   ante. 

B    «etion  for  libel  cannot  be  maintained. 

>'il  or  criminal,  cannot  be  maintained  against  a  re- 
r>ublish€»r.  or  proprietor  of  a  newspaper,  for  the 
f»in   of  a   fnir  and  true  report  of  any  judicial,  legis- 

piiblio  and  official  proceedings,  without  proving 
I    niakiiiK  the  report. 

if    1    and  2  (5  Edm.  100). 
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I  1908.  The  Isst  see  ion  qiuilllled. 

The  last  section  duvn  not  app!}'  to  k  libel,  contained  iu  the 
heading  of  the  report;  or  in  any  other  matter,  added  by  auy  per- 
son concerned  in  the  publication;  or  in  the  report  of  any  thine 
said  or  done,  at  the  time  and  place  of  the  public  and  official  pro- 
ceedings, which  was  not  n  part  thereof, 

L.  1854,  ch.   130,  parts  of  ||  1.  2. 
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article:  fifth, 

Mi9ceUan€Qus  actions  and  rights  of  action. 

ben    transferee   of    claim    or   deiaaiid    maj    sue.     BlghU    of    de> 

'endant,  etc. 

bat  claims  or  demands  may  be  transferred. 

. ;  canse  of  action  for  nsury. 

dgment.  wlien  asMignable. 

!tloa  upon  Judgment   regulated. 

icUlarjr   action   for   discovery   abolished. 

tlon  upon  a  petinl  bond. 

tion  by  Mirety  or  truMtee  to  recover  cMtB,  etc. 

tlon  npon  lost  negotiable  paper. 

e  laat  section  qualifled. 

010.  [Repealed  by  L.  1000,  ch.  45.  See  Consolidated 
'ersonal  I'roperty  Law,  §  41.] 

Repealed  by  I>.  1000,  ch.  25.  See  Consolidated  Laws, 
Business  Law,  §  375.] 

Repealed  by  L.  1000,  ch.  45.    See  Consolidated  Laws, 
Property  Law,  §  41.] 

Lm'dy  1800.]     Action  upon  Judsmcnt  resnlated. 

a  case  where  It  is  otherwise  specially  prescribed  In 
letion  npon  a  jndj?meut  for  a  sum  of  money,  rendered 
:  record  of  the  State,  cannot  be  maintained,  between 
parties  to  the  judgment,  unless,  either 
irs  hare  elapsed  since  the  docl^etlng  of  such  judg- 

rendered  against  the  defendant  by  default,  for  want 
ance  or  pleading,  and  the  summons  was  served  upon 
je  than  perKonally;  or 

irt  in  which  the  action  is  brought  has  previouslv 
er,  granting  leave  to  bring  it.  Notice  of  the  appli- 
eh  an  order  must  be  given  to  the  adverse  party,  or 
roposed  to  be  made  the  adverse  party,  personally, 
sfactorily  appears  to  the  court,  that  personal  notice 
en,  with  due  dflijrence;  in  which  case,  notice  may  be 
a  manner  as  the  court  directs. 
Tl.     L.    1890,    ch.    668.    In   effect    Sept.    1,    1806.    See,    alao, 

t 

leillnry   «otion  for  cliaooTerr  abolialied* 

cannot  be  maintained,  to  obtain  a  discovery  undef 
€  the  proiMcution  or  defence  of  another  action. 
I'd. 

tlon   upon  a  penal  bond. 

I  penal  sum,  executed  within  or  without  the  State, 
r  a  condition  to  the  effect,  that  it  is  to  be  void,  upop 
►f  any  act,  has  the  sanie  effect,  for  the  purpose  of 
a  action  or  special  proceeding,  or  two  or  more  guc- 
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cessive  actions  or  special  proceedings  thereupon,  as  if  it  oon- 
tainod  a  covenant  to  pay  the  sum,  or  to  perform  the  act  specified 
in  the  condition  thereof.  But  the  damages  to  be  recovered  for  a 
breach,  or  successive  breaches,  of  tlie  condition,  cannot,  in  the 
aggregate,  exceed  the  penal  sum,  except  where  the  condition  is  for 
the  pavment  of  money;  in  which  case,  they  cannot  exceed  the 
penal  sum,  with  interest  thereupon,  from  the  time  whi^n  the  de- 
fendant made  default  in  the  performance  of  the  condition. 

See  2  R.  S.  353.  |f  12  and  13  (2  Edm.  364) ;  also  2  R.  S.  378.  379  (2 
Edni.    302,   394). 

f  191G.  Action  by  sarety  or  trnntee  to  recover  coats,  etc. 

A  surety,  including  a  drawer  or  indorser,  may  recover,  in  an  a^ 
tion  against  his  principal;  and  an  executor,  administrator,  or 
otner  trustee,  may,  where  the  trust  estate  is  insufficient  to  re 
imburse  him,  recover,  in  an  action  against  the  beneficiary  whom 
he  represents;  his  reasonable  costs  and  other  expenses,  incurred 
necessarily  and  in  good  faith,  in  the  prosecution  or  defence,  by 
the  express  or  implied  consent  of  the  principal  or  beneficiflry. 
of  an  action  or  special  proceeding,  relating  to  the  demand 
secured,  or  to  the  trust  estate,  as  the  case  requires.  This  sectioii 
does  not  affect  any  special  agreement  relating  to  those  costs  and 
expenses, 
li.   1858,   ch.   314,   I   3    (4  Edm.   483). 

i  1917.  Action  upon  lout  negotiable  paper. 

Where  it  appears,  upon  the  trial  of  an  action,  that  a  negoti- 
able promissory  note  or  bill  of  exchange,  upon  which  the  acUob, 
or  a  counterclaim  interposed  in  the  action,  is  founded,  was 
lost,  while  it  belonged  to  the  party  claiming  the  amount  due 
thereupon,  he  may  prove  the  contents  thereof,  by  parol  or 
other  secondary  evidence,  and  may  recover  or  set  off  the  amount 
due  thereupon,  as  if  it  was  produced.  But  for  that  purpo^ 
he  must  give  to  the  adverse  party  a  written  undertaking,  in 
a  sum  fixed  by  the  judge  or  the  referee,  not  less  than  twice  the 
amount  of  the  note  or  bill,  with  at  least  two  sureties,  approved 
by  the  judge  or  the  referee,  to  the  effect,  that  he  will  indemnifr 
the  adverse  party,  his  heirs  and  personal  representatives,  against 
any  claim  by  any  other  person,  on  account  of  the  note  or  bill,  and 
against  all  costs  and  expenses,  by  reason  of  such  a  claim. 

2  R.   S.  406.   ff  75  and  76   (2  Edm.   423). 

§  1018.  Tbe   laMt  section  qnalifled. 

But  whore  an  action  is  prosecuted  or  defended  by  the  people 
of  the  State,  or  by  a  public  officer  in  their  behalf,  the  people, 
or  the  public  officer,  may  prove  the  contents  of  a  lost  note  « 
bill  of  excliange,  by  parol  or  other  secondary  evidence,  and  may 
recover  or  set  off  the  amount  due  thereupon,  without  giving  any 
security  to  the  adverse  party. 

See  L.  1855,  ch.  85;  3  R.  S.,  Sth  ed.  772  (4  Edm.  045). 
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TITLE  V. 

er  actions  by  or  against  particular  parties. 

I<m  hy  or  afiralnfit  an  nnlncorporated  aBsoelatlon. 

<n  b7  or  agalo88t  certain  county,   town,   and  mtinlctpal  offlcers. 

ons,  and  righta  of  action,  against  and  between  joint  debtora. 

ARTICLE    FIRST. 

>y  or  against  an  unincorporated  association, 

ons,  etc..  by  or  against  aasoclations  of  seven  or  more  persona, 
w    personal   service   of   mnunons   made   npon    certain   nnincor- 
lorated   associations, 
eedlngs  In  case  of  death,  etc. 
t   of  Judgment ;    execution   thereupon. 
M]aent  action  against  members. 

article  permissive:   effectiveness  apon  statute  of  Ilmttatloas. 
I    objection    of  misnomer,    etc.,   of  parties   not   available. 

n'd»   1900.]      Aetioim,  etc.,  by  or  aflraiimt  m.mmo~ 
■even    or   more  personii. 

or  special  proceeding  may  be  maintained,  by  the 
reasurer  of  an  unincorporated  association,  consist- 
)r  more  persons,  to  recover  any  property,  or  upon 
action,  for  or  upon  which  all  the  associates  may 
an  action  or  special  proceeding,  by  reason  of  their 
nership  therein,  either  jointly  or  in  common.  An 
:ewl8e  be  maintained  by  snch  president  or  treafl- 
r  from  one  or  more  members  of  such  association 
iroportiouate  share  of  any  moneys  lawfully  ex- 
h    association   for  the   benefit  of  such  associates, 
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or  to  enforce  any  lawful  claim  of  such  association  against  sodi 
member  or  members.  An  action  or  special  proceeding  may  he 
maintained,  against  the  president  or  treasurer  of  such  an  asso- 
ciation,  to  recover  any  property,  or  upon  any  cause  of  action, 
for  or  upon  which  the  plaintiff  may  maintain  such  an  action  or 
special  proceeding,  against  all  the  associates,  by  reason  of  their 
interest  or  ownership,  or  claim  of  ownership  therein,  eitbe> 
jointly  or  in  common,  or  their  liability  therefor,  either  jointly  or 
severally.  Any  partnership,  or  other  company  of  persons,  which 
has  a  president  or  treasurer,  is  deemed  an  association  within  the 
meaning  of  this  section. 

L.  1849.  ch.  258,  |  1 ;  8  B.  B.,  5th  ed..  777  <4  Edin.  690);  U  1S»1. 
th.  455;  3  R.  S.,  6th  ed..  778  <4  Edm.  652).  Bee  |  44S,  ante.  I^  1000.  eb. 
184.    In  effect  Sept.   1,    1900. 

§   1920.   ProceedlAKM   In  cajie  of  cleatli,   etc. 

The  death  or  legal  incapacity  of  a  member  of  the  associatioD 
does  not  affect  an  action  or  special  proceeding,  brought  as  pre- 
scribed in  the  last  section.  If  the  officer,  by  or  against  whom 
it  is  brought,  dies,  is  removed,  resigns,  or  becomes  otherwise 
incapacitated,  during  the  pendency  thereof,  the  court  must  make 
an  order,  directing  it  to  be  continued  by  or  agaiiut  his  suci^esaor 
in  office,  or  any  other  officer,  by  or  against  whom  it  might  have 
been  originally  commenced. 

14..  I  2. 

§  1921.  [Am'd,  1898.]  Bffeet  of  Judgment  |  execntioa 
therenpom. 

In  such  an  action,  the  officer  against  whom  it  Is  brougbt  ran- 
not  be  arrested;  and  a  judgment  against  him  does  not  antliorize 
»n  execution  to  be  issued  against  his  property,  or  his  peraoB; 
nor  does  tlie  docketing  thereof  Uud  hia  real  property,  or  cbatteb 
real.  Where  such  a  judgment  is  for  a  sum  of  money,  an  execth 
Ciou  issued  thereupon  must  require  the  sheriff  to  satisfy  thfi 
Biime,  out  of  any  personal  or  real  property  belonging  to  the 
association,  or  owned,  jointly  or  in  common,  by  all  the  memben 
thereof. 

L.  IM^,  €h.  258,  I  1.  Sw  ff  8  and  1.  L.  ISM,  ch.  2M.  tn  effect  Ort 
I,   1898. 
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l  Snbieqaent    action    aoralnat    memberii. 

an  action  has  been  broua^bt  against  an  officer,  or  a 
flim  has  been  made,  in  an  action  brought  by  an  officer, 
*ibed  in  the  last  three  sections,  another  action,  for  the 
lie,  shall  not  be  brought  afminst  the  members  of  the 
m,  or  aay  of  them,  until  after  tinal  judgment  in  the  first 
id  the  return,  whollj  or  partly  unsatisfied  or  unexecuted, 
[ecution  issued  thereupon.  After  such  a  return,  the 
whose  favor  the  execution   was  issued,  way  maintain 

as  follows: 

re  he  was  the  plaintiff,  or  a  defendant  recovering  upon 
L'laim,  he  may  maintain  an  action  against  the  members 
sociatioD.  or.  in  a  proper  case»  against  any  of  them, 
first  action  had  not  been  brought,  or  the  counterclaim 
>eeo  made,  as  the  case  requires;  and  he  may  recover 
i  part  of  nls  damages,  the  costs  of  the  first  action,  or 
[lereof,  as  the  sum,  collected  by  virtue  of  the  e.\e:*ution, 
Icieut  to  satisfy. 

•e  he  was  a  defendant,  and  the  case  is  not  within  sub- 
rst  of  this  section,  he  may  maintain  an  action,  to  re- 
sum  remaining  uncollected,  against  the  persons  who 
the  association*  when  the  action  against  him  was  com- 

the  survivors  of  them. 

I  section  does  not  affect  the  right  of  the  person,  in 
)r  the  judgment  in  the  first  action  was  rendered,  to 
bond  or  undertaking,  given  In  the  course  of  the  pro- 
lerein. 

f  I  4,  am'd;  L.   1S53.  eb.   153. 

rht«   article   pevmliiiiiTei   eireet   apon   statute   of 

9. 

cle  does  not  prevent  an  action  from  being  brought 
ist  all  the  members  of  an  association,  except  as  pre- 
be  last  section.  Where  an  action  is  brought  against 
s  of  the  association,  as  prescribed  in  subdivision  first 
section,  the  time  between  the  commencement  of  the 
'  against  the  officer,  and  the  return  of  the  first  execu- 
upoQ  the  final  Judgment  rendered  therein,  is  not  a 
time  limited  by  law,  for  the  commencement  of  the 
•o. 

inte. 

^Iien    objeetloii    «f   aniaaoaiev,    etc.,    of   partlem 

IS  of  this  act  applies  to  an  action  brought,  as  pre- 
le  last  section  but  one,  against  the  members  of  any 
(vbich  keeps  a  book  for  the  entry  of  changes  in  the 
of  the  association,  or  the  ownership  of  its  property; 
book  so  kept, 
cb.    167,    I  2    '7  Edm.  420);   alE )  fS   1813,   ante,  and  1943, 
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AATICIiB  SBOOlfD. 

Actiona  hg  or  against  certain  wmnty,  town^  and  municipal  offionn. 

Beo.  1985.  Action  tor  «  tax  payer  anlBSt  a  pabllo  offloer. 
Itt6.  Actions  hj  certain  speolned  officers. 
1927.  Actions  against  such  officers. 
10-48.  The  last  two  sections  quallfled. 
1M9.  Designation  of  such  officers  in  the  summons,  elo. 
19J0.  Successor  ma/  be  substituted, 
mi.  When  execution  against  offloer  not  to  Issue. 

1  1926.  [Am'd,  1892.]  Action  by  a  tax  parer  asaiast  a 
public  olilcer. 

An  action  to  obtain  a  judgment,  preventing  waste  of,  or  injonf 
to,  the  estate,  funds,  or  other  property  of  a  county,  town,  dty  or 
incorporated  village  of  the  State,  may  be  maintained  against 
any  officer  thereof,  or  any  agent,  commissioner,  or  other  person, 
acting  in  its  behalf,  either  by  a  citizen,  resident  therein,  or  by  a 
corporation  who  is  assessed  for  and  is  liable  to  pay,  or,  witlirn 
one  year  before 'the  commencement  of  the  action,  has  paid,  a  tax 
therein.  This  section  does  not  affect  any  right  of  action  in  favor 
of  a  county,  city,  town,  or  incorporated  village,  or  any  puWic 
officer. 

L.  187^,  ch.  161,  i  1  (9  Edm.  839);  L.  1892,  ch.   524. 

i  1926.  [Am'd,  1897.]  Actions  by  certain  0pecllled  ofleers. 

An  action  or  special  proceeding  may  be  maintained,  by  the 
trustee  or  trustees  of  a  school  district;  the  overseer  or  overseen  of 
the  poor  of  a  village,  or  city;  the  county  superintendent  or  supe^ 
intendents  of  the  poor;  or  the  supervisors  of  a  county,  upon  a 
contract,  lawfully  made  with  those  officers  or  their  predecefcsors. 
in  their  official  capacity:  to  enforce  a  liability  created,  or  a  duty 
enjoined,  by  law,  upon  those  officers,  or  the  body  represented  by 
them;  to  recover  a  penalty  or  a  forfeiture,  given  to  those  officers, 
or  the  body  represented  by  them;  or  to  recover  damages  for  an 
injury  to  the  property  or  rights  of  those  officers,  or  the  body 
represented  by  them;  although  the  cause  of  action  accrued  before 
the  commencement  of  their  term  of  office. 

2  R.  8.  47t.  i  92  (2  Edm.  494);  L.  1897.  ch.  302.    In  effect  Sept.  1.  1807. 

i  19S7.  Action M  asalnst  snob  oAeera. 

An  action  or  special  proceeding  may  be  maintained,  against  any 
of  the  officers  specified  in  the  last  section,  upon  any  cause  of 
action,  which  accrues  against  them,  or  has  accrued  against  their 
predecessors,  or  upon  a  contract  made  by  their  predecessors  in 
their  official  capacity,  and  within  the  scope  of  their  authority. 

Id.,  I  96. 

I  1928.  Tbe  laMt  tfro  0ectlon«  qaallflcd. 

The  last  two  sections  do  not  apply  to  a  case,  where  it  is  ane- 
cially  prescribed  by  law,  that  an  action  may  be  maintained,  by 
or  against  the  body,  represented  by  an  officer  designated  in  tbo8« 
R«»ctir)ns;  but,  in  such  a  ca^e,  the  prosecution  or  defence  of  tli« 
action,  as  the  case  may  he,  must  be  conducted  by  the  perawi 
then  in  office,  who  represent  that  body. 

R.  S.  4iS,  I  94.  ^WQ 
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De«ls««tloB  of  iiiioli  oHleers  in.  the  flvmniona,  ete. 

iction  or  special  proceedinj?,  brought  pursuant  to  section 
lectioD  1927  of  this  a^t,  the  officer,  by  or  against  whom 
ght,  mnst  be  described  in  the  summons,  or  other  process 
t  it  is  commenced,  and  in  the  subaetiuent  proceedings 
)j  his  indiyidual  name,  with  the  addition  of  his  official 
objection,  growing  out  of  an  omission  to  join  any 
ho  oaght  to  be  joined  with  the  others,  must  be  taken 
swer,  or,  in  a  special  proceeding,  before  the  close  of  the 
he  psrt  of  the  defendant:  otherwise  it  is  waived. 
,  96  and  09,  am*d  and  consolidated. 

Saecessor  vnatT  !>•  aiibatitiited. 

an  action  or  special  proceeding,  the  court  must,  in  a 
le,  sabstitute  a  snccessor  in  office,  in  place  of  a  person 
irty  in  his  official  capacity,  who  has  died  or  ceased  to 
;  but  such  a  successor  shall  not  bo  substituted   as  a 

without  his  consent,  unless  at  least  fourteen  days' 
he  application  for  the  substitution,  has  been  personally 
m  hiin. 

and  101,  am'd. 

HTlien  execnttoA  asafnst  olllcer  not  to  i>«iie. 

ition  cannot  be  issued  upon  a  judgment  for  a  sum  of 
idered  against  an  3fficer  in  an  action  or  special  pre- 
mght  by  or  against  him,  in  his  official  capacity,  pursn- 
s  article;  except  where  it  is  rendered  against  the 
trustees  of  a  school  district,  or  tho  commissioner  or 
ers  of  highways  of  a  town.  In  either  of  those  cases, 
n  may  be  issued  against  and  be  collected  out  of  the 
the  officer,  and  the  sum  collected  must  be  allowed  to 
settlement  of  his  official  accounts,  except  as  otherwise 
ascribed  by  law. 

ind  108,  ana'd. 
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Actions  and  HghUtf  aetUm  agaiiMt  and  MiMn  fdM  MIom 


6ec.  IMS.  Jodgmml  tiBlMt  atCtii4«ii«i  Jtlnlly  Uiltm,   «rUft  att  id  MH 

1933.  Effect  of  fttieb  Judgmeat. 

1U34.  Bxecntlon;   fmlorsemeDC  tbMVtaMB. 

1036.  B«w  collvetMl. 

iMa.  Judgmeat.  bow  dookoMd;  tlllwt  of  iwlwltw^ 

1837.  Action  to  chargo  dsfoiidanto  bM  r^— *^*iW  mnwtaid 

19M.  Complaint  in  such  action.  '  * 

1030.  Answer. 

1040.  ProTislonal  remedies. 

1041.  Judgment. 

iS^-  ^^IV^^J}®^^^'^  '"^y  oompoond  aspsntslr.   Mod*  and  sffsct 
1048.  Batiafylng  Judgment. 

1044.  RIgbU  of    tbs  debtora   Hot   fSlMtsd. 
]i^-  ^<^^oD  «S»iMt  persons  sagsisd  in  trmflgportsUott. 
J04d.  Wben  partner  not  sued  femaioa  liable. 

1047.  Oontinuance  of  partnei-sbip  businesfl  aoring  actldn  tor  aettMiatSi^ 
otc. 

i  lf>32.  Jndement  affAlnat  4efeiidaiita  Joitttir  Ui«ebt*«, 
nhcn  all  are  not  aerred. 

In  an  action,  whert^iu  the  complaint  demands  Judjnnent  for  a 
pcm  of  money  agninat  two  or  more  defendants,  afle^ed  to  be 
jointly  indebted  npon  contract,  if  the  Bummona  ia  aerred  upon 
oue  or  more,  but  not  upon  all  of  the  defendants,  the  plaintiif  may 
priicced  agrainst  the  defendant  or  defendants,  aoon  whom  It  Is 
served,  nnleaa  the  court  otherwise  directs;  and«  If  ha  recovers  final 
Jiiderment,  it  may  be  taken  agrainst  all  the  defeodAlitl  tbOl  Jolntiy 
mdebted. 

Co.  Ptoc.,  I  136,  snbd.  1.    Bee,  also,  )  10S6.  post. 

i  1988.  Bft«et  of  aiieli  Indariiieiif. 

Such  a  judgment  is  conclusiye  evidence  of  the  liability  of  each 
defendant,  upon  whom  the  summons  was  personally  served,  or 
who  appeared  in  the  action.  Where  it  is  taken  against  a  defend- 
ant, upon  whom  the  summons  was  served  by  publication,  or  with- 
out the  State,  pursuant  to  an  order  for  that  purpose,  it  has  the 
effect  as  apninst  that  defendant,  specified  in  section  445  of  this 
act.  As  against  such  a  defendant,  who  is  allowed  to  defend  after 
judgment,  or  as  against  a  defendant  not  summoned,  it  ia  evidence 
only  of  the  extent  of  the  olnintiflPs  demand,  after  the  liability  of 
that  defendant  has  been  established,  by  other  evidence. 

2  R.  S.  377,  I  2  (2  Edm.  801).    See  S  1278,  ante. 

S  1034.  Execution  I  Indoraement  tHereupen* 

An  execution  u];>on  such  a  judgment  must  be  issued,  in  form, 
bgainst  all  the  defendants;  but  the  attorney  for  the  judgment 
creditor  must  indorse  thereupon  a  direction  to  the  sheriflF.  contain- 
ing the  name  of  each  defendant,  who  waa  not  summoned,  and  re- 
stricting the  enforcement  of  the  execution,  as  prescribed  In  the 
next  section. 

Id.,  t  8. 

S  1936.  How  oolleeted. 

An  execution  against  the  nerson,  issued  upon  such  a  judgment 
shall  not  be  enforced  against  the  person  of  a  defendant,  whose 
name  is  so  indorsed  thereupon.    An  execution  against  property 
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/>wd  npon  such  h  jadgment,  shall  not  be  levied  upon  the  sole 

property  of  such  a  defendant;  but  it  may  be  collected  out  of  per- 

wal  property  owned  by  him,  jointly  with  the  other  defendants, 

"ho  were  summoned,  or  with  any  of  them;  and  out  of  the  real 

'Vid  personal  property  of  the  latter,  or  of  any  of  them. 

2  R.  8.  377,  i  4. 

1 1980.  Jvdgneat,  licrvr  #«elcetedf  efl0«t  of  doelcetlBtf* 

Whcra  a  jadgment  has  been  taken,  as  prescribed  in  section  1032 
)/  thJg  act,  the  clerk,  with  whom  the  judgment-roll  is  filed,  must 
m'te  ap<m  the  docket,  opposite  or  under  the  name  of  each  def  end- 
ot,  opoD  whom  the  summons  was  not  served,  the  words,  *'  not 
immoned; "  and  a  like  entry  must  be  made  by  each  county  clerk, 
Itb  wbotD  the  judgment  is  afterwards*  docketed.  The  judgment 
^notfbj  TJrtue  of  its  being  docketed,  bind  any  real  property, 
diattel  real,  owned  by  auch  a  defendant.  But  this  section  does 
t  affect  the  plaintiff's  right  of  action,  to  charge  the  judgment 
)fi  any  real  property. 


1037,  ActloB    to    cliarse     defeadaata     not     peraoiuilly 

I  moiled* 

'fer  the  recoyery  of  a  Judgment  against  joint  debtors,  as  pre- 
ed  in  aeetioa  1982  of  this  act,  an  action  may  be  maintained  by 
fudgment  creditor,  against  one  or  more  of  the  defendants, 
were  not  summoned  in  the  original  action,  to  procure  a 
nenf,  charging  his  or  their  property  with  the  sum  remaining 
d  upon  the  original  judgment. 

*roc„  f  379. 

S8.  Complaint  In  a-acli  netlon. 

complaint  in  such  an  action  must  be  verified;  must  contain 
nation  that  the  judgment  has  not  been  paid;  and  must  stat^ 
3,  remaining  unpa0  thereupon,  at  the  time  of  the  veriflca- 

178,  am'd. 


?/eiidaiit'8  amswer  is  restricted  to  defences  or  counter- 
riiich  he  might  have  made  in  the  original  action,  if  the 

therein  had  been  served  upon  him,  when  it  was  first 
•on  a  defendant  jointly  indebted  with  him;  objections  to 
i«iit;  and  defences  or  oouuterdainui,  whidi  have  arisen 
aa  rendered. 

am'd.    8m  SI  ^S  and  OSS,  ante. 


»i€»ia*1    vomedles. 

porpoae  of  olvtaining  an  order  of  arrest,  an  injunction 
y^arratit  of  attachment,  the  action  is  regarded  as -being 
on  the  contract,  npon  which  the  original  judgment  was 


^■a«. 

»   indmnent  fs  In  favor  of  the  plalnttfT,  it  must  de- 

snm    rema.ining  unpaid  uoon  the  original  jndgmmit; 

be  doolceted,  and  an  execution  may  be  issued  there- 

\  'wra.m  m  jndirment  for  the  sum  so  remaining  unpaid, 

1,   i^  ftiiT.     Costs  must  be  awarded,  as  if  the  action 
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was  brought  upon  the  original  contract,  and  the  sum  so  renuin- 
vng  unpaid  had  been  recovered  therein. 

Ck).  Proc.,   f  380,  am'd. 

§  1042.  [Repealed  by  L.  1900,  ch.  17.  See  Ck>n6olidated  Laws, 
tit.  Debtor  and  Creditor  Law,  §§  230,  231.J  ' 

§  1943.   [Am'd,    lOOO.]      StLtkmtrinm   Jadffment. 

An  instrument  specified  in  section  two  hundred  and  thirty  of 
the  debtor  and  creditor  law  ia  deemed  a  satisfaction  piece,  for 
the  purpose  of  discharging,  as  prescribed  in  section  twelve  hun- 
dred and  sixty  of  tliis  act,  the  docltet  of  a  judgment,  recovered 
upon  an  indebtedness  released  or  discharged  thereby,  as  far  a& 
the  judgment  affects  the  compounding  debtor.  Where  the 
docket  of  a  judgment  is  <lischarged  tliereupon,  a  special  entry 
must  be  made  upon  the  docket,  to  tho  effect,  that  the  judgment 
Is  satisfied,  as  to  the  compounding  debtor  only. 

Part  of  Id.,  i  2.  Am'd  by  U  1»U9.  ck.  810.  In  effect  Uaj  7,  390». 
«ee  S   1200,  aute. 

§  l»44.  [Repealed  by  L.  11K»9,  ch.  17.  See  Consolidated  Law>, 
tit.  Debtor  and  Creditor  Law,  §§  232,  233.J 

§  IfHO.  Action  airalniit  pemonii  eniraiced  in  triinBporta- 
tion. 

In  an  action  brought  against  one  or  more  persons,  engsiged  s« 
a  joint-stock  association,  partnership,  or  otherwise,  in  the 
periodical  transportation  of  passengers  or  property,  an  objection 
to  any  of  the  proceedings  cannot  be  taken,  by  a  person  properly 
made  a  defendant,  on  the  ground  that  the  plaintiff  had  joined 
with  him,  as  a  defendant,  a  person  not  jointly  engaged  with  him 
in  that  business,  or  on  the  ground  that  the  plaintiff  has  failed 
80  to  join  with  a  person  so  jointly  engaged:  unless  the  persons 
so  engaged  have  at  least  thirty  days  before  the  commencement 
of  the  action,  filed  in  the  clerk's  office  of  each  county,  in  which 
they  transport  passengers  or  property,  a  statement  showing  the 
namej*  of  all  of  them.  A  statement  so  filed,  is  conclusive,  for 
the  purposes  specified  in  this  section,  as  against  the  persons 
filing  it,  until  thirty  days  after  filing,  in  like  manner,  a  new 
statement,  showing  a  change  of  interest. 

L.    isao.   oh.   .3S5    (4  Edm.   621),   am'd. 

§  lf)40.  %Vben    partner   not   lined    remains   liable. 

Where,  for  any  cause,  one  or  more  partners  have  not  bf«i 
joined  as  defendants  in  an  action  upon  a  partnership  liability, 
and  final  judgment  has  been  taken  against  the  persons  made 
defendants  therein,  the  plaintiff,  if  the  judgment  remains  un- 
satisfied, may  maintain  a  separate  action  upon  the  same  de- 
mand, n  gainst  each  omitted  partner,  setting  forth  in  the  com- 
plaint the  facts  specified  in  this  section,  as  well  as  the  facts 
constituting  his  cause  of  action  tipon  the  demand. 

Co.   Proc.,   S   l^^Ot  KuM.  4,  am'd. 

§  1947.  Contlnnanoe  of  partnership  bnalneaa  dvriaC 
action    for  accountlnffr,   etc. 

In  an  action  brought  to  dissolve  a  partnership,  or  for  an  *<?• 
counting  between  partners,  or  affec-ting  the  continued  prosecutioo 
of  the  business,  tne  court  may,  in  its  discretion,  by  order,  an* 

4se 
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tborue  the  partnership   business    to    be    continued,    during    the 

peadencj  of  the  action  by  one  or  more  of  the  partners,   upon 

their  executing  and  filing  with  the  clerk  an  undertakiuf;.  in  such 

a  sum  and  with  such  sureties   as  the  order   prescribes,   to   the 

effect  that  they  will  obey  all  orders  of  the  court,  in  the  action, 

and  perform  all  things   which    the    judgment    therein    requires 

them  to  perform.    The  court  may  impose  such  other  conditions 

as  it  deems  proper,  and    it   may   in   its   discretion   at   any   time 

thereafter  require  a  new   undertakinK  to  be  givea.     The  court 

nay  also  ascertain  the  Talue  of  the  partnership   projierty,    and 

•f  the  interest  of  the   respective    partners    liy    a    reference    or 

fAerw'/se,  and  may  direct    an    ae<*ounting   between   any    of   the 

artners;  and  the  judgment   may   make   such   provision    for   the 

irment  tu  the  retiring   partners,   for   their   Interest,    and    with 

^pect  to  the  rights  of   creditors,    the  title   to   the   partnership 

operty,  and  otherwise,    as    justice    requires,    with    or    without 

?  appointment  of  a  receiver,    or   a    sale   of   the    partnership 

i»perty. 
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CHAPTER  XVI. 

Actions  in  Behalf  of  the  People  and  Special  Proceed- 
ings Instituted  in  Their  Behalf  by  State  Wnt 

TITU   I.— AeUeM  1b  Bekftlf  of  the  PeoFl*. 

TITLX  IL— Speeial  ProeeedUgi  lutltuted  bj  SUte  WrlC 

TITLB  L 

Actions  in  behalf  of  the  people. 

Article  1.  Action  against  the  usurper  of  an  office  or  franchise. 
2.  Action  to  Tacate  letters-patent. 
8.  Action    for   a    floe,    penalty   or    forfeiture,    or   npon    a     ftffliM 

recognisance. 
4.  Certain   actions,    founded   upon  the  spoliation,   or  other  ndsapfiie- 

priatlon  of  public  proiterty. 
6.  Acuon  to  recover  property  escheated,  or  forfeited  for  treaaoa. 
6.  Miscellaneous  proTlsions  relating  to  actions,  etc.,  In  behalf  of  tht 

people. 

ARTICLB  FIRST. 

Action  against  the  usurper  of  an  office  or  franchise. 

Sec.  1M9.  AttomeT-general  may  maintain  action. 

1949.  Proceedings  when  complaint  names  rightful  incumbent. 

1850.  Action  triable  by  Jury. 

1961.  Assumption  of  office  by  person  entitled. 

1962.  Proceedings  to  obtain  books  and  papers. 

1963.  Damages;  how  recovered. 

1964.  One  action  against  several  persons. 
1966.  When  Injunction  may  be  granted. 

1966.  Pinal  judgment  in  action  for  usurping  office,  etc. 

S  1&48.  Attorney-eeneral  naay  maintain  aetton. 

The  attorney-general  may  maintain  an  action,  upon  his  own 
information,  or  upon  the  complaint  of  a  priyate  person,  in  either 
of  the  following  cases: 

1.  Against  a  person  who  usurps,  intrudes  into,  or  nnlawfnllx 
holds  or  exercises  within  the  State,  a  franchise  or  a  public  office, 
civil  or  military,  or  an  office  in  a  domestic  corporation. 

2.  Against  a  public  officer,  civil  or  military,  who  has  done  or 
•uffered  an  act,  which  by  law  works  a  forfeiture  of  his  oflBce. 

3.  Against  one  or  more  persons  who  act  as  a  corpomtion, 
within  the  State,  without  being  duly  incorporated;  or  eierdM* 
within  the  State,  any  corporate  rights,  privileges  or  franchisM. 
not  granted  to  them  by  the  law  of  the  State. 

^   C Added,   Iz^Of  a«'d»  1909.] 

Against  a  foreign  corporation  which  exercises  within  ibe 
state  any  corporate  rights,  privileges  or  franchises,  not  granted 
to  it  by  the  law  of  this  state;  or  which  within  the  state,  bm 
violated  any  provision  of  law,  or,  contrary  to  law,  has  done 
or  omitted  any  act,  or  has  exercised  a  privilege  or  franohis*. 
not  conferred  upon  it  by  the  hiw  of  this  state,  where,  in  a 
.similar  case,  a  domestic  cor^joration  would,  in  accordance  vlth 
section  one  hundred  and  thirty-one  of  the  general  corporation 
law,  be  liable  to  an  action  to  vacate  its  charter  and  to  annni 
its  existence;  or  which  exercises  within  the  state  any  corporate 
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rifihts,  pririlefres  or  fraochisen  in  a  manner  contrary  to  the  pub< 

lie  policy  of  the  state. 

Co.  Proc.,  I  432;  2  B.  8.  681,  S  28  (2  Edm.  603)  ;  L.  18M,  ch.  062. 
Am'd  bj  L  1909,  ck.  M,  |  3.  lee  note  611  of  BOtM  ^  BMVd  of  Mutators 
CoiuollditioD  It  ad  9t  code. 

BCOBbeat* 

In  an  action,  brought  as  prescribed  Ifi  tbe  last  section,  for 
iupiog,  intruding  into,  unlawfully  holUinn.  or  exercising  an 
iia>,  tiie  attoroey-general,  besides  staiuig  tuo  cause  of  actio li 
tic  complaint,  may,  in  Lis  discretion,  set  forth  tlicreiu  tlic 
m«  of  tile  person  rightfully  entitled  to  the  office,  and  tbe  fac'r 
minif  hii  right  thereto;  and  thereupon,  and  upon  proof,  ty 
dant,  that  the  defeudant,  by  means  of  his  usurpation  or 
usion,  has  received  any  fees  or  emoUiiueuts  belonging  to  the 
«i  an  order  to  arrest  the  defendant  may  be  granted  by  the 
if  or  a  jud^e.  The  provisions  of  title  £rst  of  chapter  seventh 
m  act  apply  to  snch  an  order«  and  the  proceedings  thereupon 
fobsegueot  thereto,  except  where  special  provision  is  other- 
made  in  this  title.  For  that  purpose,  the  ol-der  is  deemed 
ve  heeo  made  as  prescribed  in  section  540  of  thia  act*  Judg- 
msy  be  renderea  upon  the  right  of  the  defendant,  and  of 
irty  so  alleged  to  be  entitled;  or  only  upon  the  right  of  tli^ 
Utttt  as  justice  requires. 
roe.,  tt  485  and  436;  2  R.  B.  6S9,  H  60  and  81  (2  Bdm.  OOS),  aa'd 

0.  AcUom  triable  by  $M^y. 

cthn  brought  as  prescribed  In  this  article  Is  triable,  of 
ind  of  right,  by  a  jury,  In  like  manner  as  if  it  was  an 
pecffled  in  section  w8  of  this  act.  and  without  pro<mrlng 
V  aa  prescribed  in  section  070  of  this  ad. 

As^mnption  of  olllce  by  person  eatitleiL 

£aal  judgment  is  rendered,  upon  the  right  and  in  faror 
raon  eo  alleifed  to  be  entitled,  he  may,  after  taking  tbe 
^Cft  and  irivlnR  an  official  bond,  as  prescribed  by  law, 
hitDBelf  the  execution  of  the  office.  He  must]  imme- 
vreafter,  demand  of  the  defendant  In  the  actiout  de- 
ill  the  books  and  papers  in  the  custody,  or  under  tbe 
the  defendant,  belonging  to  the  office  from  which  the 
baa   been  so  excluded. 

437f   a  R.   0.   6e2.  9  a>  (B  Bdm.  606). 


^diitt^a  «a  obtain  booltn  aaa  tianarSi 

Hidmnt  n>fiiacs  or  neglects  to  deliver  ary  of  the  hooks 

femanded    na   prescribed   In   the   lart   section,    ho   Is 

iademeanor:  nnd  the  same  proceed  in  cs  must  bo  taken 

p   d«»Jiv<»r^    thereof  ns  nro  row  or  shall  hproaftor  be 

Jw'W'.   Tvhero  a  person  vho  has  held  rn  office  refuses 

doJiver  the  official  hooks  or  papers  to  his  successor, 

2   R.    S.    682.   9  S3.    See  f  1323,  ante. 

^4B.9    11894.3     Damnireiit  bo'vr  recovered. 

Ja^iKment   has  been  rotidered.  unon  the  right  and 

p€^rflK>Ti   so  alleged  to  bp  entitled,  he  may  recover, 

infft    tlie    defendant,   the   damages   which   he  haa 
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eustained  in  consequence  of  the  defendant's  usurpation,  intnuioe 
into,  unlawful  holding,  or  exercise  of  the  office. 

Oo.  Ptoc.,   i  480;  alM,  2  B.  8.  682,   fifi  84-88. 

i  19S4.  One  action  aoriiinvt  iieT'eml  persons. 

Where  two  or  more  persons  claim  to  be  entitled  to  the  same 
office  or  franchise,  the  attorney-general  may  bring  the  action 
against  all,  to  determine  their  respcctlTe  rights  thereto. 

Id.,  I  440;  2  B.  8.  682,  |  46. 


^   I   1966.   [Am^d,  1896.]    "Wlien  Injnnction  mar  l»e  vranted. 

:  In  an  action,  brought  as  prescribed  in  subdivision  third  or  fourth 
of  section  nineteen  hundred  and  forty-eight  of  this  net,  the  final 
judgment,  in  favor  of  the  plaintiff,  must  perpetually  restraia 
the  defendant  or  defendants  from  the  commission  or  continuance 
of  the  act  or  acts  complained  of.  A  temporary  injunction  to 
restrain  the  commission  or  continuance  thereof  may  be  granted, 
upon  proof,  by  affidavit,  that  the  defendant  or  defendants  have 
violated  any  of  the  provisions  of  either  of  the  said  subdivisions 
third  or  fourth  of  section  nineteen  hundred  and  forty-olght  of 
this  act.  The  provisions  of  title  second  of  chapter  seventh  of 
this  act  apply  to  such  a  temporary  injunction,  and  the  proceedings 
thereupon,  except  where  i^rovision  is  otherwise  made  in  this  title. 
For  that  purpose,  the  injunction  order  is  deemed  to  have  been 

f  ranted  as  prescribed  in  section  six  hundred  and  three  of  this  act 
u  the  trial  of  an  action  brought  as  prescribed  in  snbdivisloiis 
third  or  fourth  of  section  nineteen  hundred  and  forty-eight  of 
this  act,  a  party  or  a  witness  is  not  excused  from  answering  a 
question  on  the  ground  that  such  answer  will  tend  to  incriminate 
him;  but  such  answer  cannot  be  used  as  evidence  aj^ainst  the 
person  so  answering,  in  a  criminal  action  or  criminal  proceeding. 

2  B.  8.  462.  S  81  and  part  of  f  32  (2  Edm.  482);  L.  1886,  ch.  963.  Ib  eflBok 
May  28,  1806.    See  {  1^8.  tnbA.  3,  ante. 

S  1966.  Final  Judgment  in  action  for  uiinrptns  ofloe,  ete. 

In  any  other  action,  brought  as  prescribed  in  this  article,  where 
a  defendant  is  adjudged  to  be  guilty  of  usurping  or  intruding 
into,  or  unlawfully  holding  or  exercising  an  office,  frandiise  or 
privilege,  final  judgment  must  be  rendered,  ousting  and  ezclnding 
nim  therefrom,  and  in  favor  of  the  people  or  the  relator,  as  the 
case  requires,  for  the  costs  of  the  action.  As  a  part  of  the  final 
jnd/rmont,  the  court  may,  in  its  discretion,  also  award,  that  the 
defendant,  or,  where  there  are  two  or  more  defendants,  that  one 
or  more  of  them  pay  to  the  people  a  fine,  not  exceeding  two 
thousnnd  dollars.  The  judgment  for  the  fine  may  be  docketed, 
and  execution  may  be  issued  thereupon,  in  favor  of  the  peo^^ 
ss  if  it  had  been  rendered  in  an  action  to  recover  the  fine.  Tlie 
fine,  when  collected,  must  be  paid  into  the  treasury  of  tlie  State. 

Co.  Proc,  fi  441;  also.  2  B.  S.  686,  |  43  (2  Edm.  aOA. 
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ARTICIiB  BBCOHD. 

Action  to  vacate  leUers-patent 

8w.  1967.  What  ittoroej-femnl   may   maintain  acUon. 
1868.  Action  triable  by  Jniy. 
1866.  {jnoy  of  Jodgment-roll  to  be  filed,    etc. 
im.  'i'Miiicript  to  be  Bent  to  county  clerk,   etc. 

§  19S7f  Wben  attorney-seneral  may  maintain  a«tion. 

The  attornej-general  may   maintain   an   action   to   vacate   or 
mul  Jettere-patent,  granted  by  the  people  of  the  State,  in  either 
tbe  toUomng  casei: 

.  Where  thej  were  obtained  by  means  of  a  fraudulent  sug- 
tioD,  or  coocealmeDt  of  a  material  fact,  made  by,  or  with  the 
wledge  or  consent  of,  the  person  to  whom  they  were  issued. 
Where  they  were  issued  in  ignorance  of  a  material  fact,  or 
ugh  mistake. 

Where  the  patentee,  or  those  claiming  under  him,  have 
or  omitted  an  act,  in  violation  of  the  terms  and  conditlone 
ivl^ch  the  letters-patent  were  granted,  or  have,  by  any 
means,  forfeited  the  interest  acquired  under  the  same. 
?Dever  the  attorney-general  has  good  reasor  to  believe  that 
rt  or  omission,  specified  in  this  section,  can  be  proved,  and 
he  person  to  be  made  defendant  has  no  sufficient  legal 
',  he  must  commence  such  an  action. 

9e.,  f  433. 

1.  Action   triable  br   JufT* 

tion,  brought  as  prescribed  in  this  article,  is  triable,  of 
ad  of  right,  by  a  jury,  as  if  it  was  an  action  specified 
a  968  of  this  act,  and  without  procuring  an  order,  as 
i  in  section  970  of  this  act. 
0,  ante. 

OavT  ot  ladarntent-roll  to  be  filed,  ete* 

nai  iudgment,  vacating  or  annulling  letters-patent,  is 
I  an  action,  brought  as  prescribed  in  the  last  section, 
y-general  mnat  cause  a  copy  of  the  judgment-roll  to 
h  filed  in  the  office  of  the  secretary  of  State;  who 
an  entry  in  the  records  of  the  commissioners  of  the 
stating  the  substance  and  effect  of  the  judgment, 
?  when  the  jndgment-roll  was  filed.  The  re^l  prop- 
'  by  those  letters-patent,  may  thereafter  he  disposed 
imissrioners  of  the  land  office,  as  if  the  letters-patent 
issued. 

6,  and  part  ot  f  446,  am'd  and  consolidated;  2  R.  S.  680.  ||  U 

eoi). 


Mmcrlj^^   -to    i»«  sent  to  eounty  elerk,  etc. 

after    making   the   entry   prescribed    in    the   last 

cretarjr    of    State  must  trannmit  a  certified   tran- 

o    the    cleric,   or  the  register,  as  the  case  reqniros. 

In    -wHicli   the  real  property  affected  by  the  indr- 

1.       The   clerk  or  register  must  file  it:  and.  if  the 

e    recorded    !n  his  office,  he  must  note  the  ewi- 

ocript  In  the  margin  of  the  record. 

1   C4  BUIm.   48S). 
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ARTIOIilD  THIRD. 

Action  for  a  /?ne,  penalty,  or  forfeiture,  or  upon  a  forfeited  reto^ 

nizance. 

Sec.   1061.  When  action  cnnnot  be  maintained. 
1W2.  Action  for  forffliure,  etc. 
1JHJ3.  M<*iu*y  recovered;   how  dlspoaed  of, 
19<»-1.  Certain  liroceedlnfra  in  the  action  regulated. 
1065.  R»('ognij:nn<-e;    how    forfeited. 
1909.  Action  ou  recoRitlaance. 

1007.  Money    received  hy    cllHtrlct-ottomey;  bow  dlipoaed  flC 
11)08.  Dlstrict-attomejr  to  render  account. 

1  lOGl.  [Am'dy  1895.]    'When  action  cannot  be  maiatalacd. 

Wlienever,  by  the  deoision  of  the  appellate  diTision  of  the 
supreme  court,  a  construotion  is  given  to  a  statute,  au  art  doue, 
in  good  fuith,  and  in  conformity  to  that  construction,  after  the 
decision  was  made,  and  before  a  reversal  thereof  by  the  court 
of  appeals,  is  so  far  valid,  that  the  parly  doini?  it  is  not  liable 
to  any  penalty  or  forfeiture,  for  an  act  that  was  adjudipriHl  lawful 
by  the  decision  of  the  court  below.  But  this  section  does  not 
control  or  affect  the  decision  of  the  court  of  appeals,  upon  an 
appeal  actually  taken  lefore  the  reversal. 

2  R.  S.  602,   S  66  (2  Edm.  624),  am'd;  U  1805,  eh.  W«. 

I  1008.  Action  for  forfeiture,  etc. 

Where  real  or  personal  property  has  been  forfeited,  or  a  peo- 
alty  incurred,  to  the  i)eop!e  of  the  State;  or  to  an  officer,  for 
their  use,  pursuant  to  a  provision  of  law,  the  attorney^seneral 
OP  the  district-attorney  of  the  county  in  which  the  action  is 
triable,  must  bring  an  action  to  recover  the  property  or  penalty, 
in  a  court  having  jurisdiction  thereof.  Where  the  suprein-* 
court  and  a  justice's  court  have  concurrent  jurisdiction  of  the 
action,  it  may  be  brought  in  either,  at  the  election  of  the  at- 
torney-general or  district-attorney.  A  recovery  In  «uch  an  ac^ 
tion  bars  a  recovery,  In  any  other  action,  brought  for  the  same 
cause. 
Ree  Co.  Proe..  |  447;  2  R.  S.  4S!.  I  ft  (2  !5<Tm.  BOS). 

I  1003.  Koner  recoveredi  hovr  dliipoaed  of* 

Money  recovered   In   such   an   action,   tvhich   Ib  not  oth^rw?!?^ 
Bnecially  granted  or  appropriated  by  law,  must,  when  eollerted. 
be  paid  into  the  treasury  of  the  State. 
See,  also.  Id.,  K.  S.,  f  S. 

(  lOG-l,  Certain   proceedlnir*   in   tha  action   ravnlat^d. 

Sections  1807  and  1S9S  of  this  act  apply  to  an  action,  broogh! 
as  prescribod  in  the  last  two  sections* 
See  If  7  and  in.  B.   S.' 

I  lf>65.  Raaoffnisanea;  iipw  forfeited* 

Where  the  condition  of  a  recogniaancs  It  broken,  an  order  of 
tiie  court,  dire<'tinf  the  prosecuticn  of  the  recognieance.  Is  a 
BtilHcient   forfeiture   thereof. 

Id.,   II  31. 

(  1»U0.  (Am'dr  10011.]     AcUon  on  reao«ni«anea* 

Where  a  recognizance  to  the  people  is  forfeited,  and  tb*  dlt- 
trict  attorney  of  the  county  in  which  it  was  taken»  brings  so 
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action  to  recover  the  penalty  thereof,  it  is  not  necessifry,  in  such 
ail  action,  to  allege  or  prove  any  damages,  by  reason  of  the 
t>reach  of  tlie  condition;  but  whtre  the  people  are  cutitled  to 
judgment  therein,  they  must  have  judgment  absolute,  for  the 
penalty  of  the  recognizance. 

2  B.  8.  491,  I  20.  smU  fiU>e  |  2S6,  ant«.  «nd  U  1878.  ch.  379.  Aro'd 
by  L.  1909,  ch.  65.  Also  partl.v  repeaUMi  by  L.  1909,  ch.  16.  Set*  ronsolldatwl 
ttmwn,  tic.  CiNHity  Law,  |  201.  Snf  uo\»  OU  of  uuifH  of  Board  of  8tatut(>r.v 
Consolidation   at  end  of  code. 

H  1007-lfMl8.  [Repealed  1  y  L.  lOUO,  ch.  10.  See  Consolidated 
IL.aws,  tit.  County  Law,  {  2U1.] 
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ARTICLES   FOURTH. 

Certain  custionSf  founded  upon  the  »poliation,  or  other  muappro- 

priation  of  public  property, 

dee.  1900.  Action  m  court  of  the  State  for  public  fuodo  Illegally  obtalBed, 
coDTerted,  etc. 

1970.  Stay  of  other  domeatlc  actloBa;  parties  thereto  to  be  broocbt  la, 

1971.  ActloDB,   etc..   In  foreign  coorts. 

1972.  Money,  damages,  etc.,  vest  In  people,  on  commencement  of  actfon. 
1978.  Limitation  of  action. 

1974.  Ultimate  dlapoaltlen  of  proceeds  of  action  in  oonrt  of   the    State. 
197&.  Id.;  upon  petition  of  corporation,  etc.,  aggriOTed. 
1976.  Attorney-general  must  bring  action. 

I  I960.  Action  Ib  court  of  tlie  State  for  public  ffmmds 
illegally  obtained,  converted,  etc. 

Where  any  money,  funds,  credits,  or  otlier  property,  held  or 
owned  by  the  State,  or  held  or  owned,  officially  or  otherwise,  for 
or  in  behalf  of  a  governmental  or  other  public  interest,  by  a 
domestic  municipal,  or  other  public  corporation,  or  by  a  board, 
officer,  custodian,  agency,  or  agent  of  the  State,  or  of  a  city, 
county,  town,  village  or  other  division,  subdivision,  department,  or 
portion  of  the  State,  has  heretofore  been,  or  is  hereafter,  without 
right  obtained,  received,  converted,  or  disposed  of,  an  action  to 
recover  the  same,  or  to  recover  damages,  or  other  compensation, 
for  so  obtaining,  receiving,  paying,  converting,  or  disposing  of  the 
same,  or  both,  may  be  mnintnined  by  the  people  of  the  State.  In 
any  court  of  the  State  having  jurisdiction  thereof,  although  a  right 
of  action  for  the  same  cause  exists  by  law  in  some  other  public 
authority,  and  whether  an  action  therefor,  in  favor  of  the  latter. 
is  or  is  not  pending,  when  the  action  in  favor  of  the  people  la 
commenced. 

L.  1876,  ch.  49,  f  1.     See  SS  CM9,  637  and  789,  ante. 

S  1970.  Stay  of  other  domeatic  actional  partiea  tber^to 
to  be  broaglit  in* 

Where  an  action  is  commenced  by  the  people,  for  a  cause  speci- 
fied in  the  last  section,  the  court  in  which  it  is  brought  may,  apon 
the  application  of  any  party  thereto,  grant  an  order  staying  pro- 
ceedings in  any  other  action,  brought,  for  the  same  cause,  in  the 
same  or  any  other  court  of  the  State,  by  a  public  authority,  other 
than  the  people;  and,  if  necessary  or  proper,  it  may  vacate  any 
order  or  mterlocutory  judgment,  made  or  rendered  in  such  an 
action;  and  it  may,  by  the  same  order,  or  by  a  subsequent  order^ 
granted  upon  the  application  of  any  party  to  either  action,  direet 
that  any  party  to  the  action  so  stayed,  be  brought  in,  as  a  party 
to  the  action  commenced  by  the  people. 

Id.,  I  2,  am'd. 

I  1971.  Actions,  etc.,  in  foreign  conrta. 

The  people  of  the  State  may  commence  and  maintain,  in  their 
own  name,  or  otherwise,  as  is  allow*able,  one  or  more  actiona. 
suits,  or  other  judicial  proceedings,  in  any  court,  or  before 
tribunal  of  the  United  States,  or  of  any  other  State,  or  of 
territory  of  the  United  States,  or  of  any  foreign  country,  for 
cause  specified  in  the  last  section  but  one. 

Part  of  id.,  ff  1. 
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f  lITTa.  Money  damaseay  ete.,  vest  la  people,  on  eoaa- 
■leaeeiaeBt  of  aetlon. 

Upon  the  commencement  by  the  people  of  the  State,  of  any 
action,  suit,  or  other  judicial  proceeding,  as  prescribed  in  this 
article,  the  entire  cause  of  action,  including  the  title  to  the  money, 
funds,  credits,  or  other  property,  with  respect  to  which  the  suit 
or  action  is  brought,  and  to  the  damages  or  other  compensation, 
recoverable  for  the  obtaining,  receipt,  payment,  conyersion,  or 
disposition  thereof,  is  not  previously  so  vested,  is  transferred  to. 
and  becomes  absolutely  vested  in,  the  people  of  the  State. 

L.  1876,  ch.  49.  remainder  of  f  1. 

{   1078.  Umltatton   of  action. 

The  people  of  the  State  will  not  sue  for  a  cause  of  action,  speci- 
fied in  this  article,  unless  it  accrued  within  ten  years  before  the 
action  is  commenced. 

iMUt  aentence  of  id..  |  1,  am'd.    Bee  S9  362,  896,  899,  401  and  408.  ante. 

S  1074.  intimate  dlsposltloa  of  proeeeds  of  aetioa  la 
coart  of  tite  State. 

Any  court  of  the  State,  in  which  an  action  is  brought  by  the 
people,  as  prescribed  in  this  article,  may,  by  the  final  judgment 
therein,  or  oy  a  subsequent  order,  direct  that  any  money,  funds, 
damages,  credits,  or  other  property,  recovered  by,  or  awarded  to, 
the  plaintiff  therein,  which,  if  that  action  had  not  been  brought, 
would  not  have  vested  in  the  people,  be  disposed  of,  as  justice 
requires,  in  such  a  manner  as  to  re-instate  the  lawful  custody 
thereof,  or  to  apply  the  same,  or  the  proceeds  thereof,  to  the 
objects  and  purposes  for  which  they  were  authorized  to  be  raised 
or  procured;  after  paying  into  the  State  treasury,  out  of  the  pro- 
ceeds of  the  recovery,  all  expenses  incurred  by  the  people  in  the 
action. 

Id.    lint  pert  ef  f  S. 


f'lPTS.  Id.  I  apoa  petltloa  of  eorporattoa,  ete.,  awrteved. 

Any  corporation,  board,  officer,  custodian,  agency,  or  agent,  may, 
in  behalf  of  any  city,  county,  town,  village,  or  other  division,  sub- 
division, department,  or  portion  of  the  State,  which  was  not  a 
IMirty  to  an  action,  brought  as  prescribed  in  this  article,  and  which 
claims  to  be  entitled  to  the  custody  or  disposition  of  any  of  the 
money,  funds,  damages,  credits,  or  other  property,  recovered  by, 
or  awarded  to  the  plaintiff,  by  the  final  judgment  in  the  action,  or 
any  of  the  proceeds  thereof,  and  not  disposed  of  as  prescribed  in 
the  last  section,  present,  at  any  time  after  the  actual  collection 
of  the  money,  and  its  payment  into  the  State  treasury,  or  the 
actual  receipt  of  the  property  by  the  people,  to  the  supreme  court, 
at  a  special  term  thereof  held  in  the  county  of  Albany,  a  verified 
petition,  setting  forth  the  facts,  and  praying  for  the  relief  to  which 
he  or  it  is  entitled.    Notice  of  the  application  and  a  copy  of  the 

Eetition  must  be  served  upon  the  attorney-general.  Upon  the 
earing  the  court  may  make  such  a  final  order,  as  justice  requires, 
for  the  disposition  of  the  money  o*  other  property,  as  prescribed  la 
tbe  last  section. 

»,  «]■».  M.,  I  t. 
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i  1070.  Attomey-veBeral  aanst  brln^  aetloa. 

The  attorney-general  must  commence  an  action,  snlt,  or  other 
judicial  proceeding,  os  prescribed  in  this  article,  wheneTer  h« 
deems  it  for  the  interests  of  the  people  of  the  State  hc»  tu  dc; 
or  whenever  he  is  so  directed,  In  writing,  by  the  govoruor. 

U  1876p  ch.  49,  9  4.     8e«»  I  78U.   iitiri* 
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article:  FIFT0. 

Action  to  recover  property  etcheated,  orforfeiiedfor  treoBon, 

8m.  IfTT.  AttonMy-geiMrml  to  bring  ^ectnent  for  real  pcopertj,  aach—ua 
or  forfeited. 

1978.  NuLlce   lo  be  pabllsbed  before  trUl  or  jadgment. 

1979.  Wben  unknown  claimants  may  be  made  defendants. 
19^0.  Effect  of  Judgment  against   unknown  claimants. 

ItAI.  Attome.v-gsBertl   to    report    reoortrtes    to    eomulnloners    of    land 

office. 
1982.  Action  to  recorer  personal  property  forfeited  for  treason. 

9  1077.  Attorney-venerul  to  bvlBff  ejeetment  for  veal 
r'operty,  eaelieAteil  or  forfeited. 

Whonever  the  «ttorne.T-j?onrral  has  good  reason  to  beH»^ve,  that 
the  title  to.  or  right  o  ?  possession  of,  any  real  property,  has  vested 
ill  the  people  of  the  Stat(s  l.y  escheat,  or  by  conviction  or  outlawry 
for  tre»feon,  he  niU8t  coiumence  an  action  of  ejectment,  to  recover 
the  property. 

1  R.   S.   282.   f   1  (1   Edm.  254). 

{  1978.  Notice  to  be  pvbltalied  before  trial  or  JndsmeBt. 

The  attorney-general  must  cause  a  notice,  specifying  the  names 
of  the  parties,  and  the  object  of  the  action,  and  containing  a 
brief  description  of  the  property  affected  thereby,  to  be  published 
in  the  newspaper  printed  at  Albany,  in  which  legal  notices  are 
required  to  be  published,  in  a  newspaper  published  in  the  city  of 
New- York,  and  in  a  newspaper  published  m  each  county  in  which 
any  part  of  the  property  is  situated,  at  least  once  In  each  week, 
for  twelve  successive  weeks,  before  an  issue  of  fact,  joined  in  the 
action,  is  brought  to  trial;  or  where  judgment  is  rendered  therein 
in  favor  of  the  plaintiff,  otherwise  than  upon  the  trial  of  an  issue 
of  fact,  before  final  judgment  is  rendered. 

Id.,  H  2  and  8  (1  Sdm.  2B4). 


{  1079.  "WbeB  uBkBOvnt  elalmanta  inaT  be  made  defead- 
aats. 

If  the  property  is  not  occupied,  and  no  person  is  known  to  the 
attomev-general  as  claiming  title  thereto,  the  defendant  or  de- 
fendants may  be  designated  as  "  unknown  claimants,"  without 
any  other  description.  In  all  other  respects,  section  451  of  this 
act  applies  to  an  action,  in  which  the  defendant  or  defendants  are 
thus  designated. 

Part  of  id.,  f  1. 

I  lOOOi  Bffeet  of  Jadtfaaeat  a«aiaat  aakaovra  elalmaats.  ' 

Where,  in  an  action  of  ejectment,  to  recover  property  alleged  to 
be  escheated,  brought  as  prescribed  in  the  last  section,  final  judg- 
ment in  favor  of  the  people  is  rendered  against  unknown  claim- 
ants, and  the  real  property  recovered  therpl»v  Ir  afterwards  sold 
and  conveyed,  under  the  direction  of  the  commissioners  of  the  land 
office,  the  judgment  is  conclnsiTe  upon  the  title  of  that  property, 
as  against  all  persons,  except  those  who  commence  an  action  of 
ejectment  for  the  recovery  thereof,  or  of  a  part  thereof,  within 
five  years  after  the  final  jndgp'ent  wns  rendered  in  the  action  in 
favor  of  the  people,  and  the  jndgment-roll  was  filed  thereupon. 
But  section  375  of  this  act  applies  to  such  an  action. 

M.,  14. 
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S  1981.  Attonaey-veBeral  to  report  reeoTerlea  to  e«M- 
mlaslouera  of  land  olllce. 

The  attorney-general  must,  from  time  to  time,  make  a  report  to 
the  commissioners  of  the  land  office,  of  all  the  real  property  rp- 
covered  by  the  people,  in  any  action  brought  pursuant  to  thif 
article.  * 

1  R.  S.  282.  f  e. 

I  1982.  Action  to  reoover  personml  property  forfeited 
for  treaooa. 

Where  personal  property  is  forfeited  to  the  people,  upon  a  con- 
Tlctlon  of  outlawry  for  treason,  the  attorney-general  mnst  bring, 
nnd  may  maintain,  an  action  to  recover  the  same,  or  the  Tabe 
thereof,  or  such  other  action,  founded  upon  the  forfeitiiTv.  as 
might  be  maintained  by  a  private  person,  who  had  acquired  title  to 
the  property. 

1  B.  S.  284,  S  2  (1  Bdm.  SSe). 
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ARTICIiiQ  SIXTH. 

Mi9ctiUaneou8  proviHons,  relaHng  to  aetSaMs^te.,  in  bthaff  qfthe 

people. 

8«c.  1968.  Scire  faeiai,  qao  wamoto,  etc.,  sbdUsbetf. 

IdM.  Actions  to  be  brought  In  the  name  of  the  people. 
Id85.  Judgment  for  coeU  may  be  taken  against  the  people. 
196fl.  Relator;    when    to   be   joined   as     plaintiff;     compensfttlen   9t     at- 
torney-general. ^       ^. 
1967.  Costs;  how  collected  against  corporation  and  osnrpers  ef  franchise. 
1^86.  Joinder  of  causes  of  action  against  same  person. 
^U68.  Consolidation  of  actions  against  several  defendants. 
900.  When    people,    municipal   corporation,    etc.,    not    required   to   give 
security. 


1  1088.  Scire  tmmimUf  4«o  iv»rr«nto»  ete.*  abollslied. 

The  writ  of  scire  facias,  the  writ  of  quo  warranto,  and  proceed- 
ings by  information  in  the  nature  of  quo  warranto,  have  btjen 
abolished.  The  relief  formerly  obtained  by  meang  of  either  of 
those  writs,  may  be  obtained  by  action,  where  an  appropriate  a^ 
tion  therefor  is  prescribed  in  this  act. 
Co.  Proc.,  I  428. 

1  1984.  Actions  to  be  broufflit  in  the  name  of  tlie  people. 

An  action,  brought  us  prescribed  in  this  title,  except  an  action 
to  recover  a  penalty  or  forfeiture,  expressly  given  by  law  to  a 
particular  officer,  must  be  brought  in  the  name  of  the  peojple  of 
the  State;  and  the  proceedings  therein  are  the  same,  as  in  an 
action  by  a  private  person,  except  as  otherwise  specially  prescribed 
in  this  title. 

2  R.  S.  552,  I  13  (2  Edm.  573/.    See  Co.  Proc.,  5  432. 

S  1885.  Jadflfment  for  costs  may  be  taken  avminst  tbe 
people. 

Where  judgment  is  rendered  or  a  final  order  is  made,  against  the 
peoole,  in  a  civil  action  brought,  or  special  proceeding  instituted, 
in  their  name,  by  a  public  officer,  pursuant  to  a  provision  of  law,  it 
must  be  to  the  same  effect,  and  in  the  same  form,  as  against  n 
L>rivate  individual,  who  brings  a  like  action,  or  institutes  a  like 
np^cial  proceeding,  except  as  otherwise  specially  prescribed  b^ 
law.    But  an  execution  shall  not  be  issued  against  the  people. 

Id.,  S  18,  am'd;  Co.  Free.,  |  819. 

I  196^  Relator  I  vrhen  to  be  Joined  as  plaintiili  eompen- 
uition  of   ^ttomey-ffeneral. 

Where  an  action  is  brought  by  the  attomey-generaL  as  pre- 
set'bed  in  this  title,  on  the  relation  or  information  of  a  person, 
having  an  interest  in  the  question,  the  complaint  must  allege,  and 
the  title  of  the  nction  must  show,  that  the  action  is  brought  upon 
the  relation  of  thnt  person.  .In  such  a  case,  the  attorney-general 
must,  as  a  condition  of  bringing  the  action,  require  the  relator  to 
give  satisfactory  security  to  indemnify  the  people,  against  the 
costs  and  expenses  thereof.  Where  security  is  so  given,  the 
attorney-general  is  entitlod  to  compensation  for  his  services,  to  be 
paid  by  the  relator,  in  like  manner  as  the  attorney  and  counsel  for 
a  private  person. 

Co.   Proc..   f  434.     See  (}  1808,  8248. 
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I  1987.  Coats  I  Itosv  collceteU  uK,-ulu»t  corporutloa  ak 
aMvrpers  of  fruBchiac. 

Where  final  judgment  in  an  action,  brought  as  prescribed  in 
ihis  title,  is  rendered  aguiuBt  a  corporaiiou,  or' person  dniniiiit,' 
10  be  a  corporation,  the  court  may  direct  the  costs  to  be  ccUecttJ 
bj'  execution  against  any  of  the  persons  claiming  to  be  a  cor- 
poration; or  bj  warrant  of  attachment,  or  other  proccec.  agalibt 
the  person  of  any  director  or  other  othcer  of  the  corporatiou. 

I  1868.  Jolnjl*'  9<  CAoaea  of  action  ag^atnmt  same  pertoA 

Where  two  or  more  causes  of  action  exist,  in  favor  of  the 
people,  against  the  same  person,  for  money  due  upon,  or  damaen 
for  the  non-performance  of,  one  or  more  contracts  of  the  same 
nature,  the  attorney-general  must  join  all  those  causes  in  one 
action. 

S  1089.  Coaaolldatlon  of  actions  niralnat  aeveral  dvfeni- 


Wfaere  two  or  more  actions  brought  in  behalf  of  the  people, 
upon  the  same  mortgage  or  other  contract,  are  pending  tgaioit 
separate  defendants,  claiming  or  defending  under  the  same  title, 
the  attorney-general  must,  upon  the  request  of  the  defeDdaDts, 
cause  them  to  be  consolidated  into  one  action;  and  only  od«  bill 
of  costs  can  be  taxed  against  the  defendants. 

I  1990.  [Am'tf,  1894.]  When  people,  mnnlelpal  eoryan* 
tion»  etc.,  not  reanlred  to  arivc  aecnrlty. 

Each  provision  of  this  act,  requiring  a  party  to  give  securitj. 
for  the  purpose  of  procuring  an  order  of  arrest,  an  injunctioD 
order,  or  a  warrant  of  attachment,  or  as  a  condition  of  obtalniog 
any  other  relief,  or  taking  any  proceeding:  or  nllowing  the  coort. 
or  a  judge,  to  require  euch  security  to  be  given,  is  to  be  con- 
strued as  excluding  an  action  broujrht  by  the  people  of  th*»  rtite. 
or  by  a  domestic  municipal  corporation;  or  by  a  public  officer,  fa 
t>ehalf  of  the  people,  or  of  such  a  ewrporation;  except  where  tbe 
security,  to  be  given  in  such  an  action,  \c  spdcially  regulated  h 
the  provision  in  Question;  but  in  any  action  iu  which  a  domestic 
municipal  corporation,  or  a  public  officer  in  behalf  of  such  co^ 
poratlon,  shall  be,  by  the  foregoing  provifftons  of  this  sertloo. 
excused  from  giving  security  on  procnrfne  an  order  oC  tifrtt, 
an  order  of  injunction  or  a  warrant  of  uttnehment,  such  corpon 
tion  shall  be  liable  for  all  damages  that  may  be  ao  tattalae<l 
by  the  opposite  party  by  reason  of  such  order  of  arrest,  attach- 
ment  or  injunction  in  the  same  case  and  to  the  same  extnt  m 
sureties  to  an  undertaking  would  hftve  been,  if  such  an  mtt 
taking  had  been  given. 

U  18M.  eh.  90. 
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TITLBIX. 
8peoi*l  prooeedings  inntitutod  by  State  writ. 

Article  1.  ProTlsloiiB  applicable  to  two  or  more  State  writs. 

Tbe  writ  of  tiabeas  coi-pus    to  brin.  -  ap  a  peraou  to  testify. 

5.  Tbe  writ  of  babeas  corpus,  aud  tbe  wilt  of  certioiarl,  to  inqolxe 

into  tbe  cause  of  deteotiou. 
4.  Tbe  writ  of  mandamas. 
fi.  Tbe  writ  of  problbition. 

6.  Tbe  writ  of  assessmeot  of  damages.  .  ^  _^ 
T.  Tbe  writ  of  certiorari,  to  rev!  w  tbe  determination  of  «n  inferioi 

trlbuoaL 

ARTICtiB  FIR8T« 

Provisions  applicable  to  ttoo  or  more  State  writs, 

Bte,  1991.  state  write  ^Bomefated. 
llMKL  To  be  under  seal  of  court, 
liiO     State  writ  at  tbe  instance  of  tbe  people. 
1C94.  Belator,  wben  Joined  wltb  people;  parties,  bow  styled, 
isno.  Parties  maj  appear  by  attorney. 
1B96.  Allowance  to  be  indorsed  and  signed. 
7197.  Final  order;  certain  proceedings  same  as  In  actions. 
1996.  Wben  writ  returnable. 
1«99.  How  serred. 

30000.  Habeas  corpus,  bow  serred;  fees  and  undertaking,  wben  required. 
2yH)l.  Fees  to  persons  not  officers. 

2002.  Last  two  sections  qualifled. 

2003.  Mode  of  serring  writ,  wben  person  conceals  bimself,  etc. 

2004.  Peraoa  serrsd  to  obey  babeas  corpus. 
20C5.   Id.;  ss  to  certiorari. 

2006.  Time  of  retutning  ba  eas  corpus. 
200T.  Piniabaent  for  noB-paymex     of  oosta. 

{  1991.  State  irritB  •BBuerated. 

The  writ  of  habeas  corpus  to  bring  up  a  person  to  testifj,  w 
to  answer;  the  writ  of  habea^  corpus,  and  the  writ  of  certiorari, 
to  inquire  ioto  tbe  cause  of  detention;  the  writ  of  mandamus; 
the  writ  o^  prohibition;  the  wri  of  assessment  of  damages,  which 
IS. substituted  for  the  writ  heretofore  known  as  the  writ  of  ad 
qnod  damnum:  and  the  writ  o"  c*»rtlomrl  to  review  the  deter- 
mination of  an  inferior  tribunal,  which  may  be  called  the  writ  of 
review,  shall  hereafter  be  styled,  collectively,  State  writs. 

f  lOOS.  To  1»«  under  seal  of  eowrt. 

A  State  writ  must  be  issued  under  the  seal  of  the  court  by 
which  it  is  awarded.  Where  ft  is  allowed  by  a  judge  out  of 
court,  and  is  returnable  before  a  court  of  record,  it  must  be 
iFsned  under  the  seal  of  the  court  before  which  it  is  returnable. 
Where  it  is  retumnble  before  n  jndre  out  of  court,  or  befor: 
ft  body  or  trilmnnl.  other  thnn  a  court  of  record,  it  must  be  issued 
under  the  seal  of  the  supreme  court.  Where  the  seal  of  the  su* 
preme  court  is  to  be  used,  as  prescribed  in  this  section,  it  may 
be  the  senl  of  the  county  wherein  the  writ  is  awarded,  or  wherein 
it  is  returnable. 

2  B.  S.  674.  I  74  (2  Edm.  594),  am*d. 


I  1006.  fltato  ^rrlt  at  tbe  lastaaee  of  tlio  people. 

Whore  a  State  writ  is  rennirod,  in  an  action  or  sneri^l  proceed- 
Inif.  civil  or  crlminni,  to  which  tbe  people  are  a  pnrty,  or  In 
which  they  are  interested,  it  mny  be  awarded  upon  the  applies- 
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tion  of  the  attoruey-general,  or  of  the  district-attorney  b&Tiiig 
charge  of  the  action  or  special  proceeding;  and  the  indorsement 
of  the  allowance  thereof  must  state,  that  it  was  issued  on  audi 
an  application. 

2  R.  S.  674p  f  77. 

1  1084.  Relator,  nrlien  Joined  iirltlt  people |  parties,  Itow 
■tyled. 

A  State  writ  must  be  issued  in  behalf  of  the  people  of  the 
State;  but  where  it  is  awarded  upon  the  application  cf  a  prirate 
person,  it  must  show  that  it  was  issued  upon  the  relation  of 
that  person.  The  officer  or  other  person,  against  whom  the  writ 
is  issued,  shall  be  styled  the  defendant  therein. 

S  1096.  Partiea  may  appear  by  attorneya. 

The  parties  to  a  special  proceeding,  instituted  by  State  writ, 
may  appear  by  attorney,  with  like  effect  as  in  an  action  brought 
in  the  supreme  court;  but  a  return  to  such  a  writ  must  be  made 
under  the  hand  of  the  defendant,  except  in  a  case  where  it  is 
otherwise  specially  prescribed  by  law,  or  where  the  court  or 
judge,  for  good  cause  shown  by  affidavit,  otherwise  directs. 
Where  the  attorney-general  or  the  district-attorney  does  not 
appear  for  the  people,  the  attorney  for  the  relator  Is  deemed 
also  the  attorney  for  the  people. 

j  1090.  Allcvraaee  to  be  Indorsed  and  siirned. 

The  presiding  judge  of  a  court,  by  which  a  State  writ  is 
awarded,  or  the  judge  who  allows  such  a  writ  out  of  court,  as 
the  case  may  be,  must  sign  an  allowance  thereof  indorsed 
thereupon,  stating  the  date  of  the  allowance. 

2  R.  S.  674,  fi  76.  am*d. 


§  1097.  Final  order;  certain  proeeedlnars  same  mm  la 
actions. 

The  final  determination  of  the  rights  of  the  parties  to  a  speaal 
proceeding  instituted  by  State  writ,  is  styled  a  final  order.  The 
provisions  of  this  act,  relating  to  amendments,  motions,  and 
intermediate  orders,  in  an  action,  are  applicable  to  similar  acts 
in  such  a  special  proceeding:  except  where  special  proTlsioB 
is  otherwise  made  therein,  or  where  the  proceedir-  ij«  repusnaot 
to  the  object  of  the  State  writ,  or  the  mode  of  procedure  there- 
under 

1  1998.  IVltcn  Trrlt  returnable. 

Except  where  special  provision  is  otherwise  made  in  this  act. 
a  State  writ  may  bo  made  returnable  forthwith,  or  on  a  future 
day  certain,  as  the  case  requires. 

2  R.  S.  574.  1  78  (2  Edm.  698). 

8   1999.   How   senred. 

Except  where  special  provision  is  otherwise  made  In  this  act 
a  State  writ  must  be  personally  served,  in  like  manner  as  a 
summons,  issued  out  of  the  supreme  court;  and  each  proTlsloii 
of  this  act,  relating  to  the  personal  service  of  such  a 
upon  a  defendant,  applies  to  the  service  of  a  State  writ. 
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f  SOOO»  lAwk'df  |f>10.1  Ha1»ea«  corpus,  Ito^v  served |  teem 
and   iindertaktnip,  'wben  reqalred. 

A  writ  of  habeas  corpus  cau  be  served  by  any  person  of 
the  age  of  twenty-one  ^ears  and  upwards.  Where  the  prisoner 
IS  in  custody  of  a  sheriff,  coroner,  constable,  or  marshal,  the 
service  is  not  complete,  unless  tne  person  serving  the  writ 
tenders  to  the  officer,  the  fees  allowed  by  law  for  bringing  up 
the  prisoner,  and  delivers  to  him  an  undertaking,  with  at  least 
one  sure^.  in  a  sum  specified  therein,  to  the  effect,  that  the 
surety  will  pay  the  charges  of  carrying  back  the  prisoner,  if 
he  shall  be  remanded;  and  that  the  prisoner  will  not  escape  by  the 
way,  either  in  going  to,  remaining  at,  or  returning  from  the 
place  to  which  he  Is  to  be  taken.  The  sum  so  specified  must  be^ 
at  least,  twice  the  sum  for  which  the  prisoner  is  detained,  if 
he  is  detained  for  a  specific  sum  of  money;  if  not»  it  must  be 
one  thousand  dollars. 

2  R.  S.  574.  f  78,  ain'd.  AmM,  U  }910,  ch.  120.  In  effect  8wt  It  IMO. 
^4^  i  3007,  snlid.  IG,  post, 

I  aoOl.  Fees  to  persoaji  not  ofllcers. 

A  court  or  a  judge,  allowing  a  writ  of  habeas  corpus,  directed 
to  any  person  other  than  a  sheriff,  coroner,  constable,  or  marshal, 
may,  in  its  or  his  discretion,  require  th»  applicant,  in  order  to 
render  the  aervice  thereof  complete,  to  pay  the  charges  of  bring- 
ing up  the  prisoner.  In  that  case,  the  amount  ef  the  charges, 
not  to  exceed  the  fees  allowed  by  law  to  a  sheriff  for  a  similar 
service,  must  be  specified  in  the  certificate  allowing  the  writ. 

Id.,  I  84.    8e«  §  S007,  sabd.  16,  post. 

I  90es^  lAst  two  secttons  anmllJled. 

The  last  two  sections  are  not  applicable  to  a  case,  where  the 
writ  ia  allowed  upon  the  application  of  the  attorney-general  or 
a  district-attorney. 

Id.,  I  Y9,  siaU 

I  904>8.  Mode  of  aerrinv  'vrrlt^  vrlien  person  eoneenls  hlm-i 
•elfy  ete. 

A  writ  of  habeas  corpus  or  of  certiorari.  Issued  as  prescribed 
in  article  second  or  article  third  of  this  title,  may  be  served  by 
delivering  it  to  the  person  to  whom  it  is  directed.  If  he  cannot 
be  found,  with  due  diligence,  it  may  be  served  by  leaving  it  at 
the  Jail  or  other  place  in  which  the  prisoner  is  confined,  with  any 
under  officer,  or  other  person  of  proper  age,  having  charge,  for 
the  time,  of  the  prisoner,  and  paying  or  tendering  to  him  the  fees 
or  charges  for  bringing  up  the  prisoner.  If  the  person,  upon  whom 
the  writ  ought  to  be  served,  keeps  himself  concealed,  or  refuses 
admittance  to  the  person  attempting  to  serve  it,  it  may  be  served 
by  affixing  it  in  a  conspicuous  place,  on  the  outside,  either  of 
his  dwelling-house,  or  of  the  place  where  the  prisoner  is  confined. 
In  that  case,  the  service  is  complete,  without  tendering  the  fees 
or  charges  for  bringing  up  the  prisoner. 

Id..  Sf  80  and  81,  sm'd. 

S  9004.  Person  served  to  obey  liabeas  oorpvs, 

A  sheriff,  coroner,  constoble.  or  marshal,  upon  whom  complete 

service  of  a  writ  of  habeas  corpus  is  made,  as  prescribed  in  tnis 

article^  must  obey  and  make  return  to  the  writ,  according  to  the 

exigency  thereof,  whether  it  is  directed  to  him  or  not.    Any  other 
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person,  upon  whom  such  a  writ  is  served,  having  the  custody 
of  the  individual  tor  whose  benefit  it  was  issued,  must  obey  and 
execute  it,  according  to  the  command  thereof,  without  requiring 
any  bond,  or  the  payment  of  any  charges,  except  such  as  are 
specified  in  the  certificate  allowing  the  writ. 

2  B.  S.  674,  f  82. 

t  S  20O6.  Id.  I  as  to  eerttorori. 

A  person,  upon  whom  a  writ  of  certiorari,  issued  as  prescribed 
in  this  title,  is  served,  must,  in  like  manner,  upon  payment  <ff 
tender  of  the  fees  allowed  by  law  for  making  a  return  to  the 
writ,  and  for  copying  the  warrant,  or  other  process  or  proceedlnis, 
to  be  annexed  thereto,  obey  and  return  the  writ,  according  to 
the  exigency  thereof. 

Id.,  f  88. 

I  2006.  Time  of  retnmlnff  habeas  oorpns. 

Where  a  writ  of  habeas  corpus  is  returnable  on  a  day  certain, 
the  return  must  be  made  at  the  time  and  place  specified  tbervin. 
Where  feuch  a  writ  is  returnable  forthwith,  at  a  place  within 
twenty  miles  of  the  place  of  service,  the  return  must  be  made, 
and  the  prisoner  must  be  produced,  within  twenty-four  boon 
after  service;  and  the  like  time  must  be  allowed,  for  each 
additional  twenty  miles. 

Id..  I  86. 

I  20O7.  Pvnlsliinent  for  aon-payiaeiit  Of  costs* 

For  non-payment,  upon  demand,  of  the  costs  awarded  by  i 
final  order,  made  in  a  special  proceeding  instituted  by  Stat? 
writ,  except  where  a  peremptory  writ  of  mandamus  is  awardeH. 
after  the  issuing  of  an  alternative  mandamus,  the  person  required 
to  pay  the  same  may  be  punished  for  a  contempt  of  the  court 
awarding  them,  or  of  which  the  judge  awarding  th«*m  is  a  mm- 
ber,  as  if  the  final  order  was  a  final  judgment  of  the  court 
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▲RTICUa  SBCOND. 

The  writ  of  habeas  earpus,  to  bring  up  a  person  to  testify. 

Stc.  2006.  Habeas  corpus  to  testify;  when  allpwed  bj  ooart  •r  jodge, 
2U0O.  Id.;  when  allowed  by  Judge, 
auio.  Id.;  In  salt  before  justice  of  the  peace,  etc. 
2U11.  The  last  three  sections  qualUted. 
2U12.  Application;  how  made. 
21)13.  Certain  prisoners  to  be  remanded. 
2014.  Olttcer  to  obey   and  retom  writ. 


S  S006.  II«.bea,«  corpus  to  testify |  ^rhen  alloired  by  «o«r4 
•r  J«dse. 

A  court  of  record,  other  than  a  jasticee'  coart  of  a  city,  or  a 
judge  of  such  a  court,  or  a  justice  of  the  supreme  court,  has 
power,  upon  the  application  of  a  party  to  an  action  or  special 
proceeding,  civil  or  criminal,  pending  therein,  to  issue  a  writ  of 
habeas  corpus,  for  the  purpose  of  bringing  before  the  court,  a 
prisoner,  detained  in  a  jail  or  prison  within  the  State,  to  testify 
as  a  witness  in  the  action  or  special  proceeding,  in  benalf  of  the 
applicant. 

2  B.  S.  660,  I  1  (2  Bdm.  690),  am'd.      See  f  2011,  port. 

S  2000.  [Am'dy  1805.]    Id.|  wben  Allowed  by  J«d«e. 

Such  a  writ  may  also  be  issued  by  a  justice  of  the  supreme 
court,  upon  the  application  of  a  party  to  a  special  proceeding, 
ciyil  or  criminal,  pending  before  any  officer  or  body,  authorized 
to  examine  a  witness  therein.  In  a  case  specified  in  this  section, 
the  writ  may  also  be  Issued  by  a  county  judge  or  a  special  county 
judge,  residing  within  the  county  where  the  officer  resides,  be- 
fore whom,  or  tue  court  or  other  body  sits,  in  or  before  which, 
the  special  proceeding  is  pending. 

Id.,  i  3;  li.  1806,  ch.  046. 

S  JBOIO.  [Am'd,  188B.]  Id.f  In  ««1«  before  Jvatlee  of  tMe 
pesiee,  ete. 

Snch  a  writ  may  also  be  issued  by  a  justice  of  the  supreme  court, 
upon  the  application  of  a  party  to  an  action,  pending  before  a 
justice  of  the  peace,  or  in  a  justices*  court  of  a  city,  or  a  district 
court  of  the  city  of  New- York,  to  bring  before  the  justice  or  court, 
to  be  examined  as  a  witness,  a  prisoner  confined  in  the  jail  of  the 
county  where  the  action  is  to  oe  tried,  or  an  adjoining  county. 
In  a  caae  specified  in  this  section,  the  writ  may  also  be  issued  by 
a  county  judge,  or  a  special  county  judge,  residing  within  the 
county  where  the  justice  resides,  or  the  court  is  located,  or  the 
prisoner  is  confined,  as  the  case  may  be. 

Id.,  I  4.  am'd;  L.  1806.  ch.  046. 

i  soil.  [Am'd»  ISdSy  1914y  1916.]  Tbe  Ittmi  tbree  iiectioiia 
anmlifled. 

Snch  a  writ  may  be  issued  by  the  appellate  division  of  the  su- 
preme court  in  any  department,  or  by  the  presiding  justice 
thereof,  upon  such  terms  and  conditions,  and  under  such  rogulu- 
tions  as  such  appellate  division  or  presiding  justice  prescribes,  to 
bring  up  a  prisoner  sentenced  to  death,  upon  the  application  of  or 
upon  notice  to  the  district  attorney  of  the  county  in  which  the 
attendance  of  the  prisoner  is  desired  and  upon  proof  that  such 
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priRoner  is  n  nocoBsnry  pjicj  njaterifti  witness  in  a  criminal  actiob 
then  pending  and  that  the  interests  of  public  justice  require  his 
attendnnce. 

A  writ  shall  not  be  isaued.  by  virtue  of  either  of  the  last  three 
sections,  or  in  any  way  except  as  in  thi^  section  p^oyid«^d  for.  to 
bring  itp  a  prisoner  sentenced  to  deatn.  Nor  shall  it  be  issued  to 
bring  up  a  prisoner  confined  under  any  other  sentence  for  a 
fe^)ny;  except  by  and  in  the  diseretion  of  a  justice  of  the  supreme 
c'Mirt  upon  such  notice  to  the  district  attorney  of  the  county 
wherein  the  prisoner  was  convicted!  and  ui>op  sncU  terms  arid 
conditions,  and  under  such  reguhitions,  as  the  judge  prescribes. 

StttetJtuted  for  2  E.  S.  9(M»,  mH  of  f  1.  Am'd  ^y  U  18M,  eh.  M$: 
L.  Idl4.  oh.  133;  L.  leiS,  ch.  354,  in  effect  Apr.  28,  1915. 

An  application  for  a  writ,  made  as  prescribed  In  either  of  the 
foregoing  sections  of  this  article,  must  be  Tenfied  by  affidaTtt, 
and  muKt  state: 

1.  The  title  and  nature  of  the  action  or  special  proceeding,  ia 
regard  to  which  the  testimony  of  the  prisoner  is  desired :  and  the 
court,  or  body  in  or  before  which,  or  the  officer  before  whom,  it  is 
pending. 

2.  That  the  testimony  of  the  priaoner  is  material  and  neces- 
sary to  the  applicant,  on  the  trial  of  the  action,  or  the  hearing  of 
the  special  proceeding,  as  he  is  advised  by  counsel  and  yerity 
believes. 

3.  The  place  of  confinement  of  the  prisoner. 

4.  Whether  the  prisoAcr  is  or  ia  not  coniiued  under  a  sentence 
for  a  felony. 

But  where  the  Attorney-general  or  district-attorney  makes  the 
application,  he  need  not  swear  to  the  adyice  of  counsel. 

I  8018.  Certain  prisoners  t«  be  remayideA* 

The  return  to  a  writ,  issued  as  prescribed  in  this  article*,  must 
state  for  wh«t  cause  the  prisoner  Is  held;  and  If  it  appears  tkere- 
from,  that  he  is  held  by  virtue  of  a  mandate  in  a  civii  action  or 
special  proceeding,  or  by  virtue  of  a  commitmept  upon  a  criminal 
charge,  he  must,  after  having  testified,  be  repianded,  and  again 
committed  to  the  prison,  from  which  he  was  taken. 
Substituted fi'r  id.,  IS. 

I  2014.  Oflleer  to  obey  and  retnrn  irrrft. 

Any  officer  to  whom  a  writ,  issued  as  prescribed  in  this  article, 
is  delivered,  must  obey  the  same,  according  to  the  exiseney 
thereof,  and  make  a  return  thereto  accordingly.  If  he  reAiaes  or 
neglects  so  to  do,  he  forfeits  to  the  people*  if  the  writ  was  iaaae^ 
upon  the  application  of  the  attorney-general  or  a  district-attomer. 
or,  in  any  other  case,  to  the  party  on  whose  application  the  wnt 
was  issued,  the  sum  of  &re  hundred  dollars.  9ut  where  the 
prisoner  ts  confined  under  a  sentence  to  death,  a  return  U>  thai 
efi'cct  is  a  sufficient  obedience  to  the  writ,  without  prodaciiig  him. 
i«i.,iaoiMB*d. 
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ARTIOLH  tmUtD. 

The  writ  of  habeat  eorptu,  and  the  writ  of  eerUorari,  to  inquire 
itito  ths  cause  cf  detention. 

>ae.  Kis.  Who  rniLiLed   to  prnuTuii^  ilm  wrl».     ijstvrsi    corp"*  <bV   !■*■>"  <>■ 
JMG.  WtKDDCl'tlur  wntiliftlltwilki*ed. 

(or  habru  <^ir|mii  or  carUonrt  niHl*. 


ftlOUiDn  ot  pCtlllnL. 

Wli«  writ  muil  be  cnoMd;  pnuJli  tor  reti 

Fo™  q(  writ  of  b»bSt  corpm. 

|h»B  Ktit  to  iMur  iriUiaiit  aiDpllcatroii. 
lunni  Ma  oiwMiitii 

PraoHdliin  OB  iltobfdlaim  a(  vrll. 
Id  ;  preeept  Eo  brlnffttp  prlHnn-r. 


WkeD  prlKmer  (■'  be  remwiilnl. 

HSJ.  Prlinner  dwr  costrotart  mttrai  pnwri  IbrmpoD. 

3UH1I.  l'mcrpdIa|itnponiilckDrH.c>c.,nf  prttoncT. 

f*l    W  bpD  n-rtkn-ui  10  IWae  on  •ppllcmltim  rgr  babrBh  i^orpu*. 

3043.  FrocrciUnM  uem  II*  mira. 

»>»■   Id.;  wben  cU«bai|elobe(rukUdi  wh»  pmecdiDgitoOMM. 

W-   Bwlondorilorarl:  KhHKtWhoWordemd. 
■ut.  Id.i  by  wbnnuirltiaw  liken. 

I>taebvn  of  prlwwr  builnl. 

Onlurililwlltflteit  for  iTrll  ol  ainchtrse ;  Wn-lce  and  effect  (bsrMf. 

Wb*n  prlH«r  dirrbanpd  unc'to  be  rr-lmp'rl»iDM  i  wkn  k*  M*r  M 

SniktIrCpi  TloUcid)!  UutulKctlnn. 
:  forooatefttlDdprlBonpr.  elt.,  toBTUIit  nrll. 

u.ir>riMiBs.*a 

SwrantM  tf rlns np  prUoncrnboot  bdBK  rtmoint. 
ben  off  Bndcr  ti>  IH  ■rreiud. 
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I  SOlfl.  ini«  flltltlpd  to  pt-OBteUte  tbe  trrKa.  Habeas 
eorptu  atar  tsaoe  on  Banaar> 

A  person  impriBoiied  or  rcBtrained  in  his  liberty,  Tritbin  the 
Stste,  Tor  any  caVBe,  or  upon  »□;  pretence,  \a  entitled,  exn>|>t  in 
one  of  the  csBes  specified  in  tbe  next  sectioa.  to  a  writ  of  habeas 
rorput,  or  a  writ  of  certiorari,  at*  prmiprlfced  in  thin  article,  fnr  the 
pvTpoueofinipllTiag  Into  th«  caane  of  the  :         ' 
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on  the  first  day  of  the  week,  commonly  called  Sunday;  but  it  caor 
HOC  be  made  returnable  on  that  day. 
2  E.  S.  56^  I  21  (2  Bdm.  688).  am'd. 

I  2016.  'Wben  neitJier  writ  sliall  be  allowed. 

A  person  is  not  entitled  to  either  of  the  writs  specified  in  the 
last  section,  in  either  of  the  following  cases: 

1.  Where  he  has  been  committed,  or  is  detained,  by  virtue  of  a 
mandate,  issued  by  a  court  or  a  judge  of  the  United  States,  in  a 
case  where  such  courts  or  judges  have  exclusive  jurisdiction  oud^ 
the  hiws  of  the  United  States,  or  have  acquired  exclusive  jurisdic> 
lion  by  the  commencement  of  legal  proceedings  in  such  a  court. 

2.  Where  he  has  been  committed,  or  is  detained,  by  virtae  of 
the  final  judgment  or  decree,  of  a  competent  tribunal  of  civil  or 
criminal  jurisdiction;  or  the  final  order  of  such  a  tribunal,  made  in 
a  special  proceeding,  instituted  for  any  cause,  except  to  punish 
him  for  a  contempt;  or  by  virtue  of  an  execution  or  other  procesB, 
issued  upon  such  a  judgment,  decree,  or  final  order. 

Id.,  I  22,  am'd. 

fi  aOlT.  [Am'd,  1895.]  Hour  and  to  wbom  applteatt^Mi  far 
l&abeas  corpas  or  certiorari  nade. 

Application  for  the  writ  must  be  made,  by  a  written  petition, 
signed,  either  by  the  person  for  whose  relief  it  is  intended,  or  by 
some  person  in  his  behalf,  to  either  of  the  following  coarts  or 
oflScers: 

1.  The  supreme  court,  at  a  special  term  or  the  appellate  divi- 
sion thereof,  where  the  prisoner  is  detained  within  the  jodicial 
district  within  which  the  term  is  held. 

2.  A  justice  of  the  supreme  court,  in  any  part  of  the  State. 

3.  An  officer  authorized  to  perform  the  duties  of  a  justice  of  the 
supreme  court  at  chambers,  being  or  residing  within  the  connty, 
where  the  prisoner  is  detained ;  or,  if  there  is  no  such  officer  within 
that  city  or  county,  capable  of  acting,  or,  if  all  those  who  are 
capable  of  acting  and  authorized  to  grant  the  writ,  are  absent,  or 
have  refused  to  grant  it,  then  to  an  officer,  authorized  to  perform 
those  duties,  residing  in  an  adjoining  county. 

Id..  I  2S.  am'd;  L.  1805.  ch.  946. 


I  2018.  Application  la  another  eonntyi  proof  reqi 

Where  application  for  either  writ  is  made  as  prescribed  In  sob- 
division  third  of  the  last  section,  without  the  county  where  the 
prisoner  is  detained,  the  officer  must  require  proof,  by  the  oatb 
of  the  person  applying,  or  by  other  sufficient  evidence,  of  the  facts 
wbioh  nuthorize  him  to  act  as  therein  prescribed:  and  if  a  judge 
in  that  county,  authorized  to  grant  the  writ,  is  said  to  be  incapable 
of  acting,  the  cause  of  the  incapacity  must  be  specially  set  forth. 
If  such  proof  is  not  produced,  the  application  must  be  denied. 

Id.,  t  24,  am*d. 

I  9019.  Content*  of  petition. 

The  petition  must  be  verified  by  the  oath  of  the  petitioner,  to 
the  effect  that  he  believes  it  to  be  true;  and  must  state.  In  tnb- 
stance: 

1.  That  the  person  in  whose  behalf  the  writ  is  applied  for.  is 
imprisonedi  or  restrained  in  his  liberty;  the  place  where,  nnles 
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ft  is  unknown,  and  the  officer  or  person  by  whom,  be  is  so  im< 
prisoned  or  restrained,  naming  lx>th  parties,  if  their  names  are 
known,  and  describing  either  party,  whose  name  is  unknown. 

2.  Tnat  be  has  not  been  committed,  and  is  not  detained  by 
Tirtue  of  any  judgment,  decree,  finai  order  or  process,  specified 
in  section  2016  of  this  act. 

3.  The  cause  or  pretence  of  the  imprisonment  or  restraint,  ac- 
cording to  the  best  knowledge  and  belief  of  the  petitioner. 

4.  If  the  imprisonment  or  restraint  is  by  Tirlue  of  a  mandate,  a 
copy  thereof  must  be  annexed  to  the  petition ;  unless  the  petitioner 
ayers,  either,  that  by  reason  of  the  removnl  or  concealment  of  the 
prisoner  before  the  application,  a  demand  of  such  a  copy  could  not 
be  made,  or  that  such  a  demand  was  made,  and  the  legal  fees  for 
the  copy  were  tendered  to  the  officer  or  other  person,  having  the 
-risoner  in  his  custody,  and  that  the  copy  was  refused. 

5.  If  the  imprisonment  is  alleged  to  be  illegal,  the  petition  must 
state  in  what  the  alleged  illegality  consists.  ((See  $  2033.) 

6.  It  must  specify  whether  the  petitioner  applies  for  the  writ  ot 
habeas  corpus,  or  for  the  writ  ot  certiorari. 

2  &.  8.  663.  i  2S. 

9  MI90.  IVlfteii  writ  iiiii«t  Ibe  sranted)  penalty  for  refnslns. 

A  court  or  a  judge,  authorized  to  grant  either  writ,  must  grant 
it  without  delay,  wnenerer  a  petition  therefor  is  presented,  as 
prescribed  in  the  foregoing  sections  of  this  article  unless  it  ap- 
pears, from  the  petition  Itself,  or  the  documents  annexed  thereto, 
that  the  petitioner  is  prohibited  by  law  from  prosecuting  the  writ. 
For  a  violation  of  this  section,  a  judge,  or,  if  the  application  was 
made  to  a  court,  each  member  of  the  court,  who  assents  to  the 
violation,  forfeits  to  the  prisoner  one  thousand  dollars,  to  be  re- 
covered by  an  action  in  his  name,  or  in  the  name  of  the  petitioner 
to  his  use. 

Zd..  IS  26  and  81. 


I  9021.  [Am*A,  1896.]     Form  of  writ  of  habeas  eorpva. 

The  writ  of  habeas  corpus,  issued  as  prescribed  in  this  article, 
must  be  substantially  in  the  following  form,  the  blanks  beinir 
properly  filled  up: 

"  The  People  of  the  State  of  New  York, 
To  the  Sheriff  of,"  etc.  (or  "  to  A.  B.") 

"  We  command  you,  that  you  have  the  body  of  O.  D.,  by  yon 
imprisoned  and  detained,  as  it  is  said,  together  with  the  time  and 
cause  of  such  imprisonment  and  detention,  by  whatsoever  name 

the  said  O.  D.  is  called  or  charged,  before  ",   ("the 

supreme  court,  at  a  special  term  or  term  of  the  appellate  division 
thereof,  to  be  held  ",  or  "  B.  F.,  justice  of  the  supreme  court ", 

or  otherwise,  as  the  case  may  be)  "  at  —  on  "  {or 

"  immediately  after  the  receipt  of  this  writ ",]  "  to  do  and  receive 
what  shall  then  and  there  be  considered,  concerning  the  said  C.  D. 
And  have  you  then  there  this  writ. 

"  Witness, ,  one  of  the  justices  "  (or  "  judges  ")  "  of 

the  said  court",  (or  "county  judge'*,  or  otherwise,  as  the  case 

may  be,)   "the  day  of  ,  in  the  year 

eighteen  hundred  and  ". 

U..  I  JT;  L.  1810.  eta.  946. 
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1  aOSSk  [Am'dy  ISfNI.]    Porm  of  writ  off  certiorari. 

The  writ  of  certiorari,  fscnied  as  prescribed  in  this  article,  must 
be  substantially  in  the  following  form,  the  blanks  being  pcdperly 
fined  op: 

•*  Tne  People  of  the  State  of  New  York, 
To  the  Sheriff  of,"  etc  (or  "  to  A.  B.**) 

•*We    command   yon,    that   you   certify   fnUy   and    at  tuffe^ 

to ",  (**  the  supreme  court,  at  a  special  term  or  terte  or 

the  appellate  division  thereof,  to  be  held '%  or  '*  B.  F.,  Jnstiee  of 
the  snpreme  court",  or  otherwise,  as  the  case  may  faej 
"  at ,  on '\  [or  "  immediately  after  the  re- 
ceipt of  this  writ'M  "the  day  and  cause  of  the  imprisonment  of 
C.  jD.,  by  you  detained,  as  it  is  said,  by  whatsoexer  name  the  said 
0.  D.  is  called  or  charged.    And  hare  you  then  there  this  writ  *•. 

"Witness, «,  one  of  the  justices  '*,  (or  "judges  •')  ••  of 

the  said  court ",  (or  "  connty  Judge,"  or  otherwise,  as  the  ca^e  ibat 

be,)  "  the day  of  ,  in  th€  year  eighteen  hwi- 

dred  and *\ 

2  B.  8.  668.  I  28;  L.  1806,  ch.  946. 

1  2028.  "Wlieift  writ  retvriiablo  before  anotbe^  ]itd«e» 

If  application  for  either  writ  is  made  to  the  supreme  court,  or 
to  a  justice  thereof.  In  a  connty  other  than  that  wncre  the  petson 
is  imprisoned  or  confined,  the  writ  may  l)e  made  returnable,  in  its 
or  his  discretion,  before  any  judge  authorised  to  grant  ttt  ia  fht 
county  of  the  Imprisonment  or  confinement* 

L.  1887,  ch.  240,   |  1   <4  Bdm.  681).  : 

8  3024.  tirbeii  writ  snlllcleat. 

The  writ  of  habeas  corpus  or  the  writ  of  certiorarT  sliall  not  be 
disobeyed,  for  any  defect  of  form,  and  particularly  in  eitlier  of 
the  following  cases: 

1.  If  the  person  having  the  custody  of  the  prisoner  is  deai^nated, 
either  by  his  name  of  office,  if  he  has  one,  or  by  his  own  name: 
or,  if  both  names  are  unknown  or  uncertain,  by  an  assumed  ap- 
pellation. Any  person  upon  whom  the  writ  is  senred,  is  deemed  to 
be  the  person  to  whom  it  is  directed,  although  it  is  directed  to  him 
by  a  wrong  name  or  description,  or  to  another  persoh. 

2.  If  the  person  directed  to  be  produced  is  desif  Dated  hw 
or  otherwise  described  in  any  way,  00  as  to  be  identified 
person  intended. 

2  B.  8.  668.  f  29. 

I  2025.  "Wliea  rrwit  to  laaao  witlioat  applleatloa* 

Where  a  justice  of  the  snpreme  court,  in  court  or  out  of  _ 
has  evidence,  in  a  judicial  proceeding  taken  before  him,  that  any 
person  is  illegally  imprisoned  or  restrained  in  his  Ubeity,  ^irltlila 
the  State;  or  where  any  other  judge,  anthoriaed  by  this  article  to 
grant  the  writs,  has  evidence,  in  like  manner,  that  any  petmon  is 
thus  imprisoned  or  restrained,  within  the  county  where  the  Jttdge 
resides:  he  must  issue  a  writ  of  habeas  corpus  or  a  writ  of  ect^ 
tiers  ri.  for  the  relief  of  that  person,  althongta  no  flpidieatiOD  there*^ 
for  has  been  made, 

Id..  I  30. 

I  202G.  Retarni  itu  eoatenta. 

The  person  upon  whom  either  writ  has  been  duly  serred,  moat 
^tate,  plainly  and  unequivocally,  in  hia  retttrn: 
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1.  Whether  or  not,  at  the  time  when  the  writ  was  served,  or  at 
any  time  theretofore  or  thereafter,  he  had  in  his  custody,  or 
Qoder  his  power  or  restraint,  the  person  for  whose  relief  the  writ 
was   issued. 

2.  If  ne  so  ba4  that  person,  when  the  writ  was  served,  and  still 
has  him,  the  authority  and  true  cause  of  the  imprisonmeut  or  re- 
straint, setting  it  forth  at  length.  If  the  prisoner  is  detained  by 
virtue  of  a  mandate  or  other  written  autnority,  a  copy  thereof 
must  be  annexed  to  the  return,  and,  upon  the  return  of  the  writ, 
the  orifiinal  must  l>e  produced,  and  exhibited  to  the  court  or  judge. 

3.  ^t  be  so  hadtl^e  prisoner  at  any  time,  but  has  transferred  the 
cuRtv-'.'y  or  restraint  of  him  to  another,  the  return  must  conform 
to  tUo  return  required  by  the  second  subdivision  of  this  section, 
except  that  the  substance  of  the  mandate  or  other  written  author- 
ity may  be  given,  if  the  original  is  no  longer  in  his  hands;  and 
that  the  return  must  state  particularly  to  whom,  at  what  time,  for 
what  cause,  and  by  what  authority,  the  transfer  was  made. 

The  return  must  be  signed  by  the  person  making  it,  and,  unless 
he  is  a  sworn  publii:  officer,  and  makes  his  return  in  his  official 
capacity,  it  must  be  verified  by  his  oath. 
2  B.  S.  593,  I  32. 

I  8QSI7*  Ifabea*  corpus  |  body  of  prisoner  to  bo  produced^ 
njtlesay  etc* 

The  person,  upon  whom  a  writ  of  habeas  corpus  has  been  duly 
served,  must  also  bring  up  the  body  of  the  prisoner  in  his  custody, 
according  to  the  command  of  the  writ;  unless  he  states,  in  his 
return,  that  the  prisoner  i!i  so  sick  or  infirm,  that  the  production 
of  him  would  endanger  his  life  or  his  health. 
Id.,   I  38  and  part  of  |  49. 

S  20:2$,  Procee^ipva  on  disobedtence  of  wrtt« 

Where  a  person,  who  has  been  duly  served  with  either  writ, 
refuses  or  neglects,  without  sufficient  cause  shown  by  him.  fully 
to  obey  it,  as  prescribed  in  the  last  two  sections,  the  court  or 
judge,  before  which  or  whom  it  is  made  returnable,  upon  proof 
of  the  due  service  thereof,  must  forthwith  issue  a  warrant  of 
Uttacbment,  directed  generally  to  the  sheriff  of  any  county 
where  the  delinquent  may  be  found,  or,  if  the  delinquent  is  a 
sheriff,  to  any  coroner  of  his  county,  or  to  a  particular  person 
■peeially  appointed  to  execute  the  warrant,  and  designated 
therein:  eommanding  such  officer  or  other  person  forthwith  to 
nnnrelijnd  tne  delinquent,  and  bring  him  before  the  court  or 
jiklf;e.  Upon  the  d^nquent  being  so  brought  np,  an  order  must 
he  made,  committing  him  to  close  custody  in  the  jail  of  the 
ponnty  in  which  the  court  or  judge  is;  or,  if  he  is  a  sheriff.  In 
the  j'^ii  ot  a  county,  other  than  his  own,  designated  in  the  order; 
And.  in  either  case,  without  being  allowed  the  liberties  of  the 
Jail.  The  order  must  direct  that  he  stand  committed,  until  he 
DMikefl  return  to  the  writ,  and  complies  with  any  order,  which 
may  be  made  by  the  court  or  judge;  In  relation  to  the  person 
for  whose  relief  the  writ  was  issued. 

H.,  H  M  and  15. 

I  MMHI.  Id.  I  precept  to  brlnar  up  prisoner. 

The  court  or  judge  may  also,  in  its  or  his*  discretion,  at  tht 
time  Wl^en  the  warrant  or  attachment  is  Issued,  or  afterwards 
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isBYie  a  precept  to  the  sheriff,  coroner,  or  other  person,  to  whom 
the  warrant  is  directed,  commanding  him  forthwith  to  briiif 
before  the  conrt  or  judge  the  person  for  whose  benefit  the  wrin 
was  granted,  who  must  thereafter  remain  in  the  custody  of  the 
officer  or  person  executing  the  precept,  until  discharged,  bailed, 
or  remanded,  as  the  court  or  judge  directs. 

2  B.  8.  068,  S  86. 
.  I  2080.  Id.  I  poller  of  conntr  may  be  called* 

■  The  sheriff,  coroner,  or  other  person,  to  whom  a  warrant  of 
attachment  or  precept  is  directed,  as  prescribed  in  either  of  the 
last  two  sections,  may,  in  the  execution  thereof,  call  to  his  aid 
the  power  of  the  county,  as  the  sheriff  may  do,  in  the  execution 
of  a  mandate  issued  from  a  court  of  record. 

Id.,  S  87. 

I  2081.  Proeeedlass  on  retarn  of  babeas  eorpas. 

The  court  or  judge,  before  which  or  whom  the  prisoner  ts 
brought  by  virtue  of  a  writ  of  habeas  corpus,  issued  as  prescribed 
In  this  article,  must,  immediately  after  the  return  of  the  writ, 
examine  into  the  facts  alleged  in  the  return,  and  into  the  cause 
of  the  imprisonment  or  restraint  of  the  prisoner;  nnd  must  make 
a  final  order  to  discharge  him  therefrom.  If  no  lawful  cause  for 
the  imprisonment  or  restraint  or  for  tne  r.'»ntinnflnce  therof. 
is  shown;  whether  the  same  was  upon  a  commitmrnt  for  an  actual 
or  supposed  criminal  matter,  or  for  some  othe:  cause. 

Id.,  19  88  and  80. 


I  2032.   [Am*d,    1909.]      Wben    prisoner   to   be   remanded. 

The  court  or  judge  must  forthwith  make  a  final  order  to  re- 
mand the  prisoner,  if  it  appears  that  he  is  detained  in  custody 
for  either  of  the  following  causes,  and  that  the  time  for  which 
he  may  legally  be  so  detained  has  not  expired: 

1.  By  virtue  of  a  mandate  issued  by  a  court  or  a  judge  of 
the  United  States,  in  a  case  where  such  courts  or  judges  have 
exclusive  jurisdiction. 

2.  By  virtue  of  the  final  judgment  or  decree  of  a  competeot 
tribunal,  of  civil  or  criminal  jurisdiction:  or  the  final  order  of 
such  a  tribunal,  made  in  a  special  proceeding,  instituted  for  any 
cause,  except  to  punish  him  for  a  contempt;  or  by  virtue  of  ta 
execution  or  other  process,  issued  upon  such  a  judgment,  decree, 
or  final  order. 

8.  For  a  criminal  contempt,  defined  in  section  seven  hundred 
and  fifty  of  the  judiciary  law,  and  specially  and  plainly  charged 
in  a  commitment,  made  by  a  court,  officer,  or  body,  having  tn- 
thority  to  commit  for  the  contempt  so  charged. 

Id.,  I  40.  Amended  by  L.  1909,  ch.  65,  (  8.  See  note  67  of  notes  of 
Board  of  Statutory  Consolidation  at  end  of  code. 

%  20SH.    Wben  to    be  discbarared  In  civil  cases. 

If  it  appears  upon  the  return,  that  the  prisoner  is  in  custodj. 
by  virtue  of  a  mandate  in  a  civil  cause,  he  can  be  discharsed, 
only  in  one  of  the  following  cases: 

1.  Where  the  jurisdiction  of  the  court  which,  or  of  the  officer 
who,  issued  the  mandate,  has  been  exceeded,  either  as  to  matter, 
place,  sum,  or  person. 

2.  Where,  although  the  original  imprisonment  was  lawful,  yet 
by  some  act,  omission,  or  event,  which  has  taken  place  afte^ 
wards,  the  prisoner  has  become  entitled  to  be  discharged. 
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8.  Where  the  mandate  is  defectiye  in  a  matter  of  substance 
required  by  law,  rendering  it  void. 

4.  Where  the  mandate,  although  in  proper  form,  was  issued 
in  a  case  not  allowed  by  law. 

5.  Where  the  person,  having  the  custody  of  the  prisoner  under 
the  mandate,  is  not  the  person  empowered  by  law  to  detain  him. 

6.  Where  the  mandate  is  not  authorized  by  a  judgment,  decree, 
or  order  of  a  court,  or  by  a  provision  of  law. 

2  R.  B.  IMS,  t  41. 

I  2084.  Tlte  last  secttoit  qnalllled* 

Bot  a  court  or  judge,  upon  the  return  of  a  writ  issued  as  pre^ 
scribed  in  this  article,  shall  not  inquire  into  the  legality  or  justice 
of  any  mandate,  judgment,  decree,  or  final  order,  specified  in  the 
last  section  but  one,  except  as  therein  stated. 

M.,   S  42. 

I  2086.  PriNseedlnars  on  Irrewlar  commitment. 

If  it  appears  that  the  prisoner  has  been  legally  committed  for 
a  criminal  offence,  or  if  he  appears  by  the  testimony  offered  with 
the  return,  or  upon  the  hearing  thereof,  to  be  guilty  of  such 
an  offence,  although  the  commitment  is  irregular,  the  court  or 
judge,  before  which  or  whom  he  is  brought,  must  forthwith 
make  a  final  order,  to  discharge  him  upon  his  giving  bail,  if  the 
case  18  bailable;  or,  if  it  is  not  bailable,  to  remand  him.  Where 
bail  is  given  pursuant  to  an  order,  made  as  prescribed  in  this 
section,  the  proceedings  are  the  same  as  upon  the  return  to  a 
writ  of  certiorari,  where  it  appears  that  the  prisoner  is  entitled 
to  be  bailed. 

Id.,  f  43. 

S  2CMt6.  Id.)  ivlien  prisoner  may  be  committed  to  anotlier 


'  Where  a  prisoner  is  not  entitled  to  his  discharge,  and  is  not 
baUed,  he  must  be  remanded  to  the  custody,  or  placed  under  the 
restraint,  from  which  he  was  taken,  unless  the  person,  in  whose 
custody,  or  under  whose  restraint  he  was,  is  not  lawfully  enti- 
tled thereto;  in  which  case,  the  order  remanding  him  must 
comniit  him  to  the  custody  of  the  ofiScer  or  person  so  entitled. 

Id.,  I  44. 

I  2087.  Cnstody  of  prisoner  pendinflr  the  prooeedlnir»- 

Pending  the  proceedings,  and  before  a  final  order  is  made 
npon  the  return,  the  court  or  judge,  before  which  or  whom  the 
prisoner  is  brought,  may  either  commit  him  to  the  custody  of  the 
sheriff  of  the  county  wherein  the  proceedings  are  pending,  or 
place  him  in  such  care  or  custody,  as  his  age  and  other  circum* 
stances  require. 

Id..  S  45. 

f  S088.  IVotice  to  person  Interented  In  detention. 

Where  it  appears,  from  the  return  to  either  writ,  that  the 
pri80»ier  is  in  custody  by  virtnp  of  a  mandate,  an  order  for  his 
discharge  shall  not  be  made,  vnt'^l  p'^tice  of  the  time  when,  and 
the  place  where,  the  writ  is  retnrnnblp,  or  to  which  the  hearing 
has  been  adjourned,  as  the  onso  mny  he,  has  been  either  person- 
Ally  serred,  eight  days  previously,  or  given  in  such  other  manner, 
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and  for  such  previous  length  ot  time,  as  the  court  or   Ju^ 
prescribes,  as  follows. 

1.  Where  the  mandate  was  issued  or  wade  iu  a  civil  action  or 
special  proceeding,  to  the  person  who  has  a^  interest  in  continu- 
ing the  imprisonment  or  restraint,  or  liis  attorney. 

2.  In  every  other  case,  to  the  district  attorney  of  the  county, 
within  which  th^  prisoner  was  detained,  at  the  time  when  tlie 
writ  was  served. 

For  the  purpose  of  an  appeal,  the  person  to  whpm  nc»tlct  is 
given  as  prescribed  in  the  first  subdivision  of  this  sect: -in,  be- 
comes  a   party   to   the   special   proceeding. 

2  B.  8.  568.  ft  40  and  47.  am'tl  by  U  ISST,  cli.  fi40.  I  2  (4  Bda.  661). 


I   9030.  PrlMoner  may  controTert   return i   proofa    t|»ei 
upon, 

A  prisoner,  produced  upon  the  return  of  a  writ  of  habeas 
corpus  may,  under  oath,  deny  any  material  allegation  of  the 
return,  or  make  any  allegation  of  fact,  showing  either  that  his 
imprisonment  or  detention  is  unlawful,  or  that  be  Is  entitled 
to  his  discharge.  Thereupon-  the  court  or  judge  must  proceed, 
in  a  summary  way,  to  hear  the  evidence,  produced  fn  support  of 
or  against  the  imprisonment  or  detention,  and  to  dispose  of  the 
prisoner  as  the  justice  of  the  case  requires. 

Id..   I  48. 

f  2040.  Prooeedlngra  upon  alelLaesSy  pto.,  of  prisoner. 

Where  the  return  to  a  writ  of  habeas  corp^  spates  that  the 
prisoner  is  so  sick  or  infirm,  that  the  production  of  him  wooid 
endanger  his  life  or  health,  and  the  return  is  otherwise  sufBcient. 
the  court  or  judge,  if  satisfied  of  the  truth  of  that  statenieni. 
must  decide  upon  the  return,  and  dispose  of  the  matter,  as  if  a 
writ  of  certiorari  had  been  issued. 

la.,  I  49. 

I  2041.  Wben  eertlorarl  to  laaue  on  appllentlom  for 
habeaa  corpna* 

Where  an  application  is  made  for  a  writ  of  habeas  oorpss. 
as  prescribed  in  this  article,  and  it  appears  to  the  coart  or 
judge,  upon  the  petition  and  the  documents  annexed  thereto,  that 
the  cause  or  offence,  for  which  the  party  is  imprisoned  or  de- 
tained, is  not  bailable,  a  writ  of  certiorari  may  be  granted,  ia- 
stoad  of  a  writ  of  habeas  corpus,  as  if  the  application  had  been 
made  for  the  former  writ. 

Id.,   S  00. 

I  S)048.  ProseeAlnva  npon  Its  retnm. 

Upon  the  return  to  such  a  writ  of  certiorari,  the  court  or 
judge,  before  which  or  whom  it  is  returnable,  must  proceed  as 
upon  a  return  to  a  writ  of  halieas  corpus,  and  must  hear  the 
proofs  of  the  parties,  in  support  of  and  against  the  return. 

Id.,  i  61. 


i2043.    [AmM,    1018.1      "Wlien    dtaehnrve    to    l>e    vmMted; 
en  proceedlnsH  to  c^nse. 

If  it  nppcarK.  timt  the  prisoner  is  unlawfully  imprisoned  or 
restrained  in  his  liberty,  the  court  or  judge  must  make  a  final 
order,  discharging  him  forthwith.  If  it  appears  that  he  is  law- 
fully iraprlsoned  or  detained,  and  is  not  entitled  to  be  balled, 
the  ronrt  or  judge  must  ninke  a  final  order,  dismissing  the  pro- 
ceedings.   A  final  order  made  in  a  nroceeding  brought  on  behalf 
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of  a  person  imprisoDed  or  detained  in  any  of  the  state  lio&pitals 
mentioned  Iti  section  forty  of  tl^e  Insatllty  law  or  in  tlie  Mattea- 
vran  State  Hospital  ot  in  tiie  t>autlcl:iord  tiaspltal  fur  insane  con- 
ricts,  shall  le  ooncluslTe  evidence,  upon  a  bearing  of  any  subse- 
quent ptoce^dlng  involving  tbe  detenti9n  of  the  same  person*  of 
aU  the  facts  determined  by  tbe  court,  unless  such  final  oruer 
shnll   otherwise  specify, 

2  R.  8.  S63,  I  ft2.  smM.    Ain*d  L  Idia,  cli.    544.     In  effect  May  le,  l^ift. 

S  2044.  "WMea  certiorari  does  Mot  pr^^^at  liAbeils  «orpuii. 

^Notwithstanding  a  writ  of  certiorari  has  been  iissued  or 
returned,  as  prescribed  in  this  article,  the  court  or  ^udge,  before 
whieh  or  whom  it  is  returnable,  may  issue  a  writ  of  habeas 
corptis,  which  Is,  In  all  respects,  shljcct  to  the  foregoing  provi- 
sions of  this  article,  relating  to  the  latter  writ.  If  the  court  or 
judi^e  refuses  a  writ  of  certiorari,  or,  upon  tbe  return  thereof, 
refttsea  to  discharge  the  prisoner,  tbe  latter  may  claim,  and  is 
entitled  to,  the  writ  of  habeas  corpus,  as  prescribed  in  ib?8 
Article. 

Id..  I  58. 

\S045.,  Batl  on  certiorari |  'when  and^  ho-w  ovderod. 
f,  hpoh  the  rfetarn  to  a  writ  of  certiorari,  is.sued  i»*  pr^»«cribed 
in  this  article,  it  appears,  that  the  person  init)r}s()ned  or  dotained 
is  entitled  to  be  bailed,  the  court  or  judge  must  ihnke  a  final 
order,  fixing  th^  sum  In  which  he  Is  td  be  admitted  to  bail; 
specifying  the  coUrt,  and  the  term  thereof,  at  which  he  is  rc- 
ftitired  to  appear*  and  directing  nis  discharge,  upou  hall  being 
given  accordinglv,  as  required  b,t  law.  If  sufflclent  ball  is  im- 
ftnedlfltelv  offei-ed,  the  cbiirt  or  Jticige  iniist  take  it;  otherwise,  bail 
tnar  l)e  given  afterwards,  as  prescribed  in  the  next  section. 
td.,  I  64.  am'd. 

I  dd40.  [Am* ^9  l8i^,l     I4f|  hj  "W^om  and  how  taken. 

Upon  the  production  of  the  order,  or,  if  it  was  made  by  a 
court,  of  a  certified  copy  thereof,  to  a  justice  of  the  suprenle 
court,  or  to  th?  county  judge  pr  special  county  judge  of  the 
county,  where  the  prisoner  is  detainedt  the  judgt  must  take  the 
roc'Qirniaance  of  th$  prisoner,  with  two  suietles,  in  the  sUm 
so  fixed,  condition^  for  the  appearancis  of  the  prisoner,  as  pro- 
scribed in  thfe  order.  Each  person,  offering  himself  as  a  surety, 
must  show,  by  his  Oath,  to  the  sfltlsfrtctlon  of  tli^  judrc,  that  be 
Is  a  householder  in  the  coijhty,  ahd  Worth  wlce  tbe  sitm  Ih 
irhlch  he  is  re<Juired  to  be  boubd,  over  ntid  above  all  denintids 
flgaltist  hitti.  It  in  riot  hecessary,  that  the  t1ri«^rtner  should  ap- 
|>ear  iri  fters^rtn  befdre  tht  judge,  tft  acknowledge  .iHe«  rbci^mr.T- 
litic^:  but  It  tnri.t  bfe  Hckrtbwlbdged  by  the  prisoner,  and  ce?i.;Hed, 
in  like  manner  ds  a  deed  to  be  Recorded  Iti  the  cdurity. 

Id.,  i  55.  am*d;  L.  1895,  ch.  946. 

I  2047.  Dlil»11ilfft^  6t  pl>ibotter  tttiii^d. 

The  Judge  must  immediately  file  tbe  reconnlshnch  Ivfth  the 
cleric  of  the  cdtirt,  befdre  which  the  prisoner  iv  hound  tr>  aiipeur. 
He  ditist  alto  makfe  a  certificate  upon  the  o»-  «;r,  or  the  certified 
Njpy  tberi*of,  tb  the  effect  that  it  has  beoti  '.jhiplied  with.  Upon 
brddnctloil  of  the  certificate,  tbe  prisoner  is  eptitled  to  bis  tlis- 
ebfirge  from  Itoprlsohmeht,  fdr  any  cause  stated  in  the  returtt 
tb  the  eertidriitl 

Id^  i  Mb 
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S  2048.  Order  siibstitnted  for  writ  of  diseharsei  ■< 
and  eftcet  tliereof. 

The  writ  of  discharge  is  abolished.  A  final  order  to  discharge  a 
prisoner,  made  as  prescribed  in  this  article,  may  be  served  in  like 
manner  as  an  injunction  order,  and  when  so  served,  it  may  be 
enforced  in  the  same  manner  as  a  final  judgment  in  a  civil  action, 
except  where  special  provision  for  its  enforcen^nt  is  otberwiae 
made  in  this  act.  Where  such  an  order  directs  a  discharge,  upon 
giving  bail,  the  service  thereof  is  not  complete  until  service  of  the 
certificate,  or  other  proof  prescribed  by  law,  showing  that  bail  has 
been  given,  as  required  thereby. 

See  SS  610  and  1241,  ante. 


I  2O40.  Enforcing  order  for  dlsebararei  penaltTt  ' 

Obedience  to  a  final  order  to  discharge  a  prisoner,  made  as  pre> 
scribed  in  this  article,  may  be  enforced  by  the  court  which,  or  the 
judge  who,  made  the  same,  by  attachment,  as  for  a  neglect  to 
make  a  return  to  a  writ  of  habeas  corpus,  and  with  like  effect. 
A  person  guilty  of  such  disobedience  forfeits,  to  the  prisoner  ag- 
grieved, one  thousand  two  hundred  and  fifty  dollars,  in  addition  to 
the  damages  which  the  latter  sustains. 

Section  67,  R.  8..  am'd.      See  8  2020.  ante,  and  8  2061,  post. 

I  20SO.  'Wlien  prisoner  discliarsed  not  to  be  re-laa* 
prisoned)  ^vh.en  h.e  may  be, 

A  prisoner,  who  haa  been  discharged  by  a  final  order,  made  upon 
a  writ  of  habeas  corpus  or  certiorari,  issued  as  prescribed  in  this 
article,  shall  not  be  again  imprisoned,  restrained,  or  kept  is 
custody,  for  the  same  cause.  But  it  is  not  deemed  to  be  the  aame 
cause,  in  either  of  the  following  cases: 

1.  Where  he  has  been  discharged  from  a  commitment  on  a 
criminal  charge;  and  is  afterwards  committed  for  the  same 
offence,  by  the  lawful  order  or  other  mandate  of  the  court, 
wherein  he  was  bound  by  recognizance  to  appear,  or  in  which  he 
has  been  indicted  or  convicted  for  the  same  offence. 

2.  Where  he  has  been  discharged,  in  a  criminal  cause,  for  de- 
fect of  proof,  or  for  a  material  defect  in  the  commitment;  and  is 
afterwards  arrested  on  sufficient  proof,  and  committed  by  a  lawfol 
mandate  for  the  same  offence. 

3.  Where  he  has  been  discharged,  in  a  civil  action  or  specia] 
proceeding,  for  an  illegality  in  the  judgment,  final  order,  or  other 
mandate,  as  prescribed  in  this  article;  and  is  afterwards  im- 
prisoned by  virtue  of  a  lawful  judgment,  final  order,  or  other 
mandate,  for  the  same  cause  of  action. 

4.  Where  he  has  been  discharged,  in  a  civil  action  or  special 
proceeding,  from  imprisonment  bpr  virtue  of  an  order  of  arrest; 
and  is  afterwards  taaen  in  execution,  or  other  final  process,  in  the 
same  action  6r  special  proceeding,  or  arrested  in  another  action  or 
special  proceeding,  after  the  first  was  discontinued. 

Id..  9  60- 

I  9061.  Penalty  for  Ttolatinv  tbe  last  seetlMk 

If  a  court,  or  judge,  or  any  other  person,  in  the  execution  of 
a  judgment^  order,  or  other  mandate,  or  otherwise,  knowingly 
violates,  causes  to  be  violated,  or  assists  In  the  violation  of,  the 
last  section,  he,  or  if  the  act  or  omission  was  that  of  a  coart»  eadi 
member  of  the  court  assenting  thereto,  forfeits,  to  the  prisoner 
aggrieved,  one  thousand  two  hundred  and  fifty  dollars.  He  is  also 
gifity  of  a  misdemeanor;  and,  upon  conviction  thereof,  shall  be 
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pnniafacd  by  fine,  not  exceeding  one  thousand  dollars,  or  by  im- 
priaonment,  not  exceeding  aix  moDtkia»  or  by  botb  in  the  discretion 
oC  the  Goort. 

2  R.  8.  06S,  S  60  and  part  of  f  64^ 

S  9062.  lA.;  for  coneealinflr  prisoner^  ete*,  to  fllTold  ^mrlf. 

Any  one,  having  in  his  custody,  or  under  his  power,  a  person 
entitled  to  a  writ  of  habeas  corpus  or  a  writ  of  certiorari,  as  pre* 
scribed  in  this  article,  or  a  person  for  whose  relief  a  writ  of 
habeas  corpus  or  a  writ  of  certiorari  has  been  duly  issued,  as 
prescribed  in  this  article,  who,  with  intent  to  elude  the  service  of 
the  writ,  or  to  avoid  the  effect  thereof,  transfers  the  prisoner  to 
the  custody,  or  places  him  under  the  power  or  control,  of  another, 
or  conceals  him,  or  changes  the  place  of  his  confinement,  is  guilty 
of  a  misdemeanor;  and,  upon  conviction  thereoi;,  shall  be  punished 
as  specified  in  the  last  section. 

Id.,  II  61.  62  and  ramainder  of  64. 

I  aOSS.  Id.  I  for  aldinv,  eio. 

A  person  who  knowingly  assists  in  the  violation  of  the  last  sec- 
tion, is  guilty  of  a  misdemeanor:  and,  upon  conviction  tliereof^ 
shall  be  punished  as  specified  in  the  last  section  but  one. 

Id..  I  68. 

I  8064.  ^Wavrant  to  brlas'  vp  prisoner  about   belnir  '•• 


Where  it  appears,  bv  proof  satisfactory  to  a  court  or  judge, 
authorized  to  grant  either  writ,  that  a  person  is  held  in  unlawful 
confinement  or  custody,  and  that  there  is  a  good  reason  to  believe, 
that  he  will  be  carried  out  of  the  State,  or  suffer  irreparable  injury, 
before  he  can  be  relieved  by  a  writ  of  habeas  corpus  or  a  writ  of 
certiorari;  the  court  or  judge  must  issue  a  warrant,  reciting  the 
facts,  directed  to  a  particular  sheriff,  or  generally  to  any  sheriff  or 
constable,  or  to  a  person  specially  designated  therein;  and  com- 
manding him  to  take,  and  forthwith  to  bring  before  the  court  or 
judge,  the  prisoner,  to  be  dealt  with  according  to  law.  If  the  war- 
rant »  issued  by  a  court,  it  must  be  under  the  seal  thereof  i  it  bjr 
a  judge,  it  must  be  under  his  hand.* 

Id..  I  6S. 


I  3058*  Wlieift  offender  to  be  arrested* 

Where  the  proof,  specified  in  the  last  section,  is  also  sufficient 
to  justify  an  arrest  of  the  person  having  the  prisoner  in  his  cus- 
tody, as  for  a  criminal  offence,  committed  in  taking  or  detaining 
him,  the  warrant  must  also  contain  a  direction  to  arrest  that  per* 
son,  for  the  offence. 

Id.,  I  66. 

I  2060.  fihceentlon  of  warrant  |  prooeedtnars  to  relleir4 
prisoner. 

The  ofllcer  or  other  person,  to  whom  the  warrant  is  directed  and 
delivered,  must  execute  it  by  bringing  the  prisoner  therein  named, 
and  also,  if  so  commanded  in  the  warrant,  the  person  who  detains 
him,  before  the  court  or  judge  issuing  it;  and  thereupon  the  per- 
son detaining  the  prisoner  must  make  a  return,  in  like  manner, 
and  the  like  proceedings  must  be  taken,  as  if  a  writ  of  habeas 
corpus  had  been  issued  in  the  first  instance, 

!«.,  I  er.  ^j^j 
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57*  Id*  I  proceedliiffB  to  imiilah  oflttnAlsr. 

he  person,  having  the  prisoner  in  his  custody.  Li  broogfai 
i  the  court  or  judge,  as  for  a  eliitilnal  olF^lice,  lie  to  entiik'U 
examined,  and  uiust  be  committed,  bailed,  or  discharcecL  by 
>urt  ot  jtidge,  ats  In  any  criminal  cas(3  of  tLo  uulue  zialii^ 

S.  0C3,  I  68. 

S&  When  A»l>e*l  stkr  b«  iakeii  id  toiifleA  i^nder  tMlt 

le. 

apoet^l  may  be  taken  from  an  order  refusing  io  grant  a 
)f  nabeas  corpus,  or  a  wric  of  certiorari,  as  prescpbed  in 
rticlo,  pt  from  a  final  order,  made  upon  t|ie  return  of  such  a 
to  discharge  or  remand  a  prisoner,  or  to  dismiss  the  proceetl- 
Where  the  final  order  is  made,  to  discharge  a  prisoner, 

his  giving  bail,  an  appeal  therefrom  may' .  be  taken, 
i  bail  is  given;  but  where  the  appeal  is  taken  by  ue 
s  the  discharge  of  the  prisoner  upon  bail  ahall  not  be  ctayed 
)y.    An  .appeal  does  not  lie,  from  an  order  of  the  court  or 

before  which  or  whom  the  writ  iA  made  tetornablet  etcept 
scribed  in  this  section. 

Itnted  for  id.,  |  60. 

GO.  Id.  I  by  people* 

appeal  from  a  final  order,  discharging  a  prisoner  comitiltttd 
a  criminal  accusation,  or  from  the  affirmance  of  avch  an 
may  be  taken,  in  the  name  of  the  people,  by  the  attoniey- 
il  or  the  district-attorney. 

Ituted  for  id.,  H  70  and  71.    Bee  U  1806-1801,  ante;  t  2111.  port. 

00.  PrlHoaer  "wbo  appeals  may  he  adialtted  to  Mall. 

3re  a  prisoner,  who  stands  chatted,  upon  a  criminal  aecnsa- 
fvlth  a  bailable  offence,  has  perfected,  oi*  intends  to  tftke.  tn 
I  from  a  final  order  dismissing  the  proceedings,  r^mah^hig 
)r  otherwise  refusing  to  discharge  him.  made  as  pr€terlbed 
B  article,  the  court  or  judge,  upon  his  application,  either 
>  or  after  the  final  order,  must,  Uboti  iiucn  notice  to  the 
rt-attorney  as  the  court  or  judge  thinks  proper,  mllk^  ao 
fixing  vbe  sum  in  which  the  applicant  shall  be  admitted  to 
)ending  the  appeal;  and  theteupdh,  Wh^h  hin  As(|WU  11  pei^ 
,  he  mast  be  admitted  to  bail  accbrdingl^. 

78,  ch.  668,  part  of  |  1  (0  Bdtii.  T04). 

dl.  tAiii'a»  IdHS.I   Id.  I  ireeoirlliadiifcey  «to, 

recognizance  for  that  purpose  must  be  cohditiohecl,  that  the 
er  will  appear,  at  a  term  of  the  appellate  division  of  tVi^ 


ne  court  to  be  held  at  a  time  and. place. Ueaigaa|ed  iq.the 

and  abide  by  and  perform  th^  Judgment  of*  order  of  the 

ate  court.    It  must  be  taken  and  approved  by  a  jtAtlfce  « 


ipreme  court,  or  by  the  court  or  jtid^re  fMtto  whose  orter 
•peal  is  taken,  or  by  the  rnunty  jiidge  of  the  codnty  in  which 
ier  was  made.  In  nil  ofipr  renpocts,  tne  proceedings  Ar^  the 
aa  prescribed  in  this  nrticlp,  where  it  appears,  ttpbn  the  r*- 
)f  a  writ  of  certiorari,  that  the  priioner  i8  entitled  to  Vt 
ted  to  bail. 

art  of  I  1;  L.  1885,  ch.  946. 

■  ■■  ■ I     ^ 

*  So  In  the  original. 
0X» 
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i  2002.   [Aiu'd,  1885.]     ld*|  Ott  appMtl  t«»  eonrt  of  appeal*. 

Where  a  prisoner,  who  stands  charged  with  an  offence,  specihed 
In  the  last  section,  has  peifected  an  appeal,  to  the  court  of  appeals, 
lioiu  a  hnal  oiuer  of  the  supreme  court,  affirming  an  order  re- 
fusing his  discharge,  or  reversing  an  order  granting  his  discharge; 
the  court,  from  wnose  order  the  appeal  is  taken,  or  a  judge 
thereof,  must,*  upon  nis  application,  admit  him  to  bail,  as  pre- 
scribed in  the  last  section;  except  that  the  recognizance  must  be 
conditioned  to  appear,  ut  a  term  of  the  appellate  division  of  the 
supreme  court  from  which  the  appeal  is  taken,  to  abide  bv  and 
perform  its  judgment  or  order,  made  after  the  determination  of 
.the  appeal, 

U  1873,  cb.  ««,  j)art  of  |  1,  am'd;  L.  1896,  ch.  046. 

S  S068.  CvBtody  of  prisoner  vnttl  he  arlves  ball. 

Where  the  sum,  in  which  a  prisoner  shall  be  admitted  to  bail, 
has  been  fixed,  as  prescribed  in  either  of  the  last  two  sections,  he 
must  remain  in  the  custody  of  the  sheriff  of  the  county  in  which 
he  then  is,  until  he  is  admitted  to  bail,  as  therein  prescribed;  or, 
if  be  does  not  give  the  re<)uisite  bail,  until  the  time  to  appeal  has 
expired  or  the  appeal  is  disposed  of,  and  the  further  direction  of 
the  court,  made  thereupon. 

Remainder  of  ■ama  section,  am*d. 

S  20e4.   [Am'dy  1886.]    RecovniBanoe   valid    for  adjoaraed 


Where  no  order  or  other  direction  of  the  court,  relating  to  the 
disposition  of  the  prisoner,  is  made  at  the  term  specified  in  a 
recognizance,  given  as  prescribed  in  section  2061  or  section  2062  of 
this  act,  the  matter  is  deemed  adjourned,  without  an  order  to  that 
ofFcct,  to  the  next  term  of  the  appellate  division  of  the  supreme 
court,  to  be  held  in  the  same  department;  and  thereafter  to  each 
f  iiccessive  term,  until  sncb  an  order  or  direction  is  made.  The 
prisoner  is  bound  to  attend  at  each  successive  term  of  the  aopel- 
late  division;  and  the  recognizance  is  valid  for  his  attendance 
accordingly,  without  any  notice  or  other  formal  proceedings. 
L.  1886,  ch.  M6. 

I  2066.  Penalty  lor  refasiaiT  copy  of  process,  mte* 

An  officer  or  other  person,  who  detains  any  one  by  virtue  of  a 
mandate,  or  other  written  authority,  must  upon  reasonable  de- 
mand, and  tender  of  his  fees,  deliver  a  copy  thereof  to  any  person 
who  applies  therefor,  for  the  purpose  of  procuring  a  writ  of 
*  haboas  corpus  or  a  writ  of  certiorari,  in  behalf  of  the  prisoner.  If 
Ve  knowingly  refuses  so  to  do,  he  forfeits  two  hundred  dollars  to 
the  prisoner. 

Section  Tf.  O.  B..  am'd. 

I  SOee.  Application  of  Hkim  article  to  otbe^  wMts  of 
fftalyeas  cotpils. 

Except  as  otherwise  expressly  prescribed  by  statute,  the  pro- 
visions of  this  article  apply  to  and  repulrto  the  proceedings  upon 
every  common  law  or  statutory  writ  of  habeas  corpus,  as  far  as 
they  are  applicable;  and  the  nutbority  of  a  court  or  a  judge,  to 
grant  such  a  writ,  or  to  proceed  thereupon,  by  statnto  or  the  com- 
mon law,  must  be  exercised  in  conformity  to  this  article,  In  any 
case  therein  provided  for. 

BsetlODS  T8  nod  78,  B.  S. 

-      -51P- 
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ARTICLB   FOURTH. 

The  writ  of  mandamus. 

Bee.   2067.  Kinds  ot  writ;   how  alternative  writ  granted. 

2068.  Wben  writ  granted  at  special   term. 

2060.  Idi ;  at  term  of  the  appellate  dlylslon  of  the  supreme  court. 

2070.  When   peremptory   mandamus   to  issue  in   first  Instance. 

2071.  AlternatlTe  writ ;  how  served. 

2072.  Writ;  how  returnable. 

2073.  Return  or  demurrer  to  first  writ. 

2074.  Return;  bow  made. 

2075.  Motion  to  set  aside  writ. 

2076.  Contents  of  alternative  writ;  dnnurrer  thereto. 

2077.  Form  and  contents  of  return. 

2078.  Further  return  cannot  be  compelled;  demurrer  to  retom. 

2079.  Issue  of   lact;   wben  it  arises. 

2080.  Application  of  certain  provisions  of  chapter  sixth. 

2081.  Service   of  notice  of  filing  return   and   demurrer. 

2082.  Subsequent  proceedings  the  same  as  in  an  action. 

2083.  Issue  of  fact;   bow   triable. 

2084.  Id. :   where   triable. 

2086.  Issue    of    law    upon    general    term    mandamos;    how    mad    wkart 
triable. 

2086.  Costs. 

2087.  Appeals. 

2088.  When   relator  to  recover  damages. 

2089.  Stay  of  proceedings;  enlargement  of  time. 
2080.  Fine  in  certain  cases. 

I  2067.  [Am'd,  1913.]  Ktnda  of  writ|  bow  alteraAtlTC 
^vrlt  vranted. 

A  writ  of  mandamus  is  either  alterDative  or  peremptory.  The 
alternative  writ  may  be  granted  upon  an  affidavit,  or  other  writ- 
ten proof,  showing  a  proper  case  therefor.  Previous  notice  of 
the  application  must  be  given  to  a  judge  of  the  court,  or  to 
the  corporation  board,  or  other  body,  officer,  or  other  person  to 
which  or  to  whom  it  is  directed. 

Am'd  L.  1913,  ch.    074.      In  effect  Sept  1,  1913. 

t  2008.  [Am'd,  1896.]  IWlien  writ  granted  at  MpMlal 
term. 

Except  where  special  provision  therefor  is  otherwise  made  in 
this  article,  a  writ  of  mandamus  can  be  granted  only  at  a  special 
term  of  the  supreme  court,  held  within  the  judicial  district,  em- 
bracing the  county,  wherein  an  issue  of  fact,  joined  upon  an 
alternative  writ  of  mandamus,  is  triable,  .as  prescribed  in  this 
article. 

L.   1895,   ch.   946. 

I  2069.  [Am'd,  1895.1  Id.)  at  term  of  tbe  appellate  dlvl* 
•Ion  of  the  iiupreme  court. 

A  writ  of  mandamus  may  be  granted,  at  a  term  of  the  appellate 
division  of  the  supreme  court  only,  directed  generally  to  any 
judge  holding,  or  to  hold,  a  special  term  of  the  same  court,  or 
directed  to  one  or  more  judges  of  the  same  court  named  therein, 
in  any  case  where  such  a  writ  may  be  issued  out  of  the  supreme 
court,  directed  to  any  other  court,  or  to  a  judge  thereof.  Suib  a 
writ  can  be  granted  only  at  a  term  of  the  appellate  divi.^ion  of 
the  judicial  department  embracing  the  county,  wherein  the  action 
is  triable,  or  the  special  proceeding  is  brought,  in  the  course  of 
which  the  matter  sought  to  be  enforced  by  the  mandamus 
originated,,  unles^s  that  teriu  is  not  in  session:  in  which  case,  it 
may  bo  granted  at  a  term  of  the  tip[)eUate  division  of  an  adjoin- 
ing judicial   department. 

L.  1873,  ch.  70,  part  of  |  1    lO  Edm.  575)  ;  L.   1895,  ch.  946. 
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t  SOTO.  [Am'df  1885.]  "Wlftea  peremptory  mandamiiB  to 
ls«ne  In  llrst  Instance. 

A  peremptory  writ  of  mandamus  may  be  issued,  in  the  first 
instance,  where  the  applicant's  right  to  the  mandamus  depends 
only  upon  questions  of  law,  and  notice  of  the  application  has 
been  given  to  a  judge  of  the  court,  or  to  the  corporation,  board, 
or  other  body,  officer,  or  other  person,  to  which  or  to  whom  it 
is  directed.  The  notice  must  be  served,  at  least  eight  days  be- 
fore the  application  is  heard;  unless  a  snorter  time  is  prescribed 
by  an  order  to  show  cause,  made,  where  the  application  is  to  the 
special  term,  by  the  court,  or  a  judge  thereof;  or  -^^^^re  the 
application  is  to  the  appellate  division,  by  the  appellate  division, 
or  a  justice  of  the  appellate  division  of  that  judicial  department. 
In  such  a  case  the  application  must  be  founded  upon  affidavits, 
or  other  written  proofs,  a  copy  of  which  must  be  served  with  the 
notice,  or  order  to  show  cause.  Where  the  court,  board  or  other 
body  to  be  served,  consists  of  three  or  more  members,  the  notice 
or  order  to  show  cause,  and  the  papers  upon  which  the  applica- 
tion 18  to  be  made,  may  be  served,  as  prescribed  in  the  next 
section  for  service  of  an  alternative  writ  of  mandamus.  Except 
as  prescribed  in  this  section,  or  by  special  provision  of  law,  a 
peremptory  mandamus  cannot  be  issued,  until  an  alternative 
mandamus  has  been  issued  and  duly  served,  and  the  return  day 
thereof  has  elapsed. 

U    1895,   ch.   946. 

f  2071.  Alternative  vrrlti  bow^  served. 

An  alternative  writ  of  mandamus  must  be  served,  by  showing 
the  original  writ,  and  delivering  a  copy  thereof,  to  the  person  to 
be  served.  Where  it  is  directed  to  a  court,  or  to  the  judge  or 
judges  of  a  court,  it  must  be  served,  either  in  term  time  or 
in  vacation,  upon  the  judge  or  judges  of  the  court;  except  that, 
where  the  court  consists  of  three  or  more  judges,  service  upon 
a  majority  of  them  is  sufficient.  Where  it  is  to  be  served  upon 
a  board  or  body,  other  than  a  corporation,  service  must  be  made 
npoo  a  majority  of  the  members  thereof,  unless  the  board  or 
body  was  created  by  law,  and  has  a  chairman  or  other  presiding: 
officer,  appointed  pursuant  to  law;  in  which  case,  service  upon 
him  is  sufficient.  Where  the  writ  is  to  be  served  upon  a  cor- 
poration, service  thereof  may  be  made  upon  any  officer,  upon 
whom  a  summons,  issued  out  of  the  supreme  court,  may  be 
served.  Where  one  or  more  of  the  persons,  upon  whom  to  make 
service,  as  prescribed  in  this  section,  cannot,  after  due  diligence, 
be  found,  the  exhibition  of  the  original  writ  may  be  dispensed 
with,  and  service  may  be  made  upon  him  or  them,  as  prescribed 
by  law  for  the  service  of  a  summons,  issued  out  of  the  supreme 
court. 

'    I  2072.  [Am'd,  1896.]     Wrlt|  bow  returnable. 

An  alternative  writ  must  be  made  returnable  twenty  days 
after  the  service  thereof,  at  the  office  of  the  clerk  of  the  county, 
designated  therein,  in  which  an  issue  of  fact  joined  thereupon  is 
triable.  A  peremptory  writ  must  be  made  returnable  at  a  special 
term  or  a  term  of  the  appellate  division  of  the  supreme  court, 
desiicnated  therein,  to  which  application  for  the  alternative  writ 
mi^ht  have  been  made. 

L.    1895,  ch.  946.  ^^ 

24  OM 
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3  2073.  Return  or  demurrer  to  first  Trrlt. 

Where  the  first  writ  of  mandamus  has  been  duly  serTed,  ft 
tetum  must  be  made  to  the  same,  tis  therein  requaud,  unless  it 
is  an  alternative  writ,  and  a  demurrer  thereto  is  taken.  IB 
default  of  a  return,  the  person  or  persons,  upon  whom  the  writ 
was  served,  may  be  punished,  upon  the  application  of  the  pec^pl^ 
or  of  the  relator,  for  a  contempt  of  court. 

2  B.  S.  686.  8  M  (2  £dm.  008).  am'd.    See  8  2070,  pott. 

I  2074.  [Am*ay   1805.]    Return,  ho-w  made. 

The  return  to  an  alternative  writ  of  mandamus  most  be  ann^ced 
to  a  copy  of  the  writ;  and  must  be  filed,  in  the  office  of  the  clerk, 
^  here  it  is  returnable,  within  the  time  specified  in  the  writ*  Xlie 
return  to  a  peremptory  writ  of  mandamuB  must  be  likewise 
annexed  to  a  copy  thereof;  and  must,  before  the .  expiration  of 
ILe  first  day  of  the  term  at  which  it  is  returnable,  be  either 
delivered  in  open  court,  or  filed  in  the  office  of  the  clerk  of  the 
county  wherein  the  term  is  to  be  held. 

L.  1895.   ch.  MO.  See  88  2072  and  2073,  ante. 

S  2075*  Motion  to  aet  anide  writ. 

An  alternative  writ  of  mandamus  cannot  be  quashed  or  mx 
aside  upon  motion,  for  any  matter  involving  the  merits.  A 
motion  to  set  aside  such  a  writ,  for  any  other  cause,  or  to  set 
aside  or  quash  a  peremptory  writ  of  mnndamns,  of  to  set  aside 
the  service  of  either  writ,  must  be  made  at  a  term,  whereat  the 
writ  might  have  been  granted. 

8  20T0.  Content*  of  alternative  'wrltf  demurrer  tfai^reto. 

The  statement,  contained  in  an  alternative  writ  of  mandamus. 
of  the  facts  constituting  the  grievance,  to  redress  whicb  It  it 
issued;  the  joinder  therein  of  two  or  more  such  grievances;  and 
the  command  of  the  writ,  are  subject  to  the  provisions  of  chapter 
sixth  of  this  act,  respecting  the  statement,  In  a  complaint,  of  the 
facts  constituting  a  cause  of  action;  the  joinder  therein  of  two 
or  more  causes  of  action;  and  the  demand  of  judgment  thereupon. 
The  person,  upon  whom  the  writ  is  served,  instead  of  making 
a  return  thereto,  may  file  in  the  office  where  t^e  writ  is  return- 
able, a  demurrer  to  the  writ;  or  he  may  file  a  demurrer  to  a 
complete  statement  of  facts  contained  in  Ihe  writ,  as  constituting 
a  separate  grievance,  and  make  a  return  to  the  remainder  of  the 
writ.  A  demurrer  may  be  thus  taken,  in  a  case  where  n  defend- 
ant may  demun  to  a  complaint,  or  to  a  cause  of  action  separately 
stated  In  a  complaint,  as  prescribed  In  chapter  sixth  o^  this  act; 
and  it  must  bo  in  like  form. 

I  207T.  Form  and  contents  of  retnm. 

The  provisions  of  chapter  sixth  of  this  act,  relating  to  the  form 
and  contents  of  an  answor,  containing  denials  and  allegations 
of  new  matter,  except  those  provisions  which  relate  to  the 
verification  of  nn  nrswrr,  nnd  to  a  counfefolni'^i  contained 
therein,  apply  to  n  return  to  nn  alternative  writ  of  mundamns. 
showing  cause  against  obering  the  command  of  the  writ.  For 
the  purpose  of  the  application,  each  complete  statement  of  fflcts, 
assigning  a  cause  why  the  command  of  the  writ  onkht  lio^  ff 


c.  16.  t.  2.  IX.  4  M  AND  AM  US.  §^  2078-82 

De  obeyetl,  is  regarded  an  u  beparate  defence,  and  must  be  sepa- 
rately   btaieU,   aud   numbered. 
See  ${  4IIS,  490,  600  aud  607,  ante. 

I  20T8.  Fnrtlier  retaru  cannot  be  f^oniiielled;  demiursev 
to  return. 

A  pe^^)Ul^  who  has  made  a  return  to  an  alternatiye  mandamus, 
cannut.  be  compelled  to  make  a  further  returu.  Tlie  people,  or 
the  relator,  may  demur  to  tbe  return,  or  to  any  complete  state^ 
ment  of  facts,  therein  separately  assigned  as  a  cause  for  disobey- 
ing the  command  of  the  writ,  on  the  ground  that  the  same  is 
insufficient  in  law,  upon  the  face  thereof. 

$  20T9.  laaine  of  tact}  ivhen  At  arises. 

An  issue  of  fact  arises  upon  a  denial,  contained  in  the  return, 
uf  tt  material  allegation  of  the  writ,  or  upon  a  material  allegation 
of  new  matter,  contained  in  a  return;  unless  a  demurrer  thereto 
is  taken.  Where  the  people  or  the  relator  demur  to  a  complete 
statement  of  facts,  separately  assigned  as  cause  for  disobeying 
the  command  of  the  writ,  an  issue  of  fact  arises,  with  respect 
to  the  remainder  of  the  return. 

See  g  964,  ante. 

I    mso.  Application    of    oertain    provisions   of    chaptes 


Oral  pleadings  upon  a  writ  of  mandamus  are  abolished,  antf 
DO  pleadings  are  allowed,  except  as  prescribed  in  the  foregoing 
sections  of  this  article.  The  provisions  of  title  second  of  chapter 
sixth  of  this  act  apply  to  the  writ  and  the  return;  except  that  it 
is  not  necessary  to  serre  a  copy  of  either,  upon  the  attorney 
for  the  adverse  party,,  or  to  verify  either,  and  that  neither  can 
be  amended,  without  special  application  to  the  court,  or  stricken 
out  as  sham. 

f  9081.  Scrvloc  of  notioc  of  Alinv  vetarnt  and  demurrer. 

Where  a  return  to  an  alternative  writ  of  mandamus  has  beexi 
filed,  the  attorney  for  the  defendant  making  it  must  serve,  upon 
the  attorney  for  the  people  or  the  relator,  a  notice  of  the  filing 
thereof.  Where  the  people  or  the  relator  demur  to  the  return, 
or  to  a  nart  thereof,  a  copy  of  the  demurrer  must  be  served  upon 
the  attorney  for  the  deiPendant,  within  twenty  days  after  thA 
service  of  such  a  notice.  Where  the  defendant  demurs  to  the 
writ,  or  to  a  part  thereof,  a  copy  of  the  demurrer  must  be  served 
upon  the  attorney  for  the  people  or  the  relator,  within  the  tim« 
prescribed  by  law  for  filing  it. 

I  90ff2.  Sabsc^nent  proi^edingrfi  tT-e  same  as  in  an  actfo«i< 

EJxcept  as  otherwise  expressly  pTseribed  in  this  act,  the  pro 
ceedfngs  after  issue  is  joined,  upon  the  facts  or  upon  the  law.  are. 
In  all  respects,  the  same  as  in  f»rtion:  and  In  each  provision  of 
this  act,  relating  to  the  proceedings  in  an  action,  apply  thereto. 
'For  the  purpose  of  the  application,  the  writ,  the  return,  and  the 
demnrrer  are  deemed  to  be  pleadings  in  an  action:  and  the  final 
r»Tder  Is  deemed  to  be  a  finsi  judgment,  and  may  be  entered  and 
dochetod.  snd  enforced,  with  resneet  to  such  pnr+p  fhnroof  ns  nre 
nnt  enforced  bv  a  peremptory  mendaraus.  as  a  final  judgment  in 
im  action.      But  before  the  finsl  order  can  be  docketed,  or  an 
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execution  issued  thereupon,  an  enrollment  must  be  filed  thereupon, 
as  a  judgment-roll  in  an  action.  For  that  purpose,  Uie  clerk  mu^ 
attach  together  and  file  in  his  office,  a  certified  copy  o£  the  fiiid 
order;  the  writ  and  the  return,  or  copies  thereof;  together  witi^ 
the  same  papers,  which  are  required  by  law  to  be  incorporated 
into  a  judgment-roll  in  an  action.  Where  the  final  order  is  in 
favor  of  the  people  or  the  relator,  it  must  award  a  perempiory 
mandamus,  to  be  forthwith  issued. 
2  R.  8.  586,  I  66  and  part  of  ft  67  (2  Edm.  606);  Go.  Proc.,  |  471. 

i  2083.  laaue  of  fact|  how^  triable. 

An  issue  of  fact,  joined  upon  an  alternative  writ  of  pandamnfl^ 
must  be  tried  by  a  jury,  as  if  it  was  an  issue  joined  in  uu  aciioo 
specified  in  section  068  of  this  act;  unless  a  jury  trial  is  waiTtfd. 
or  a  reference  is  directed  by  consent  of  parties.  Where  the  writ 
was  issued  upon  the  relation  of  a  private  person,  the  relator  or 
the  defendant  is  entitled  to  a  verdict,  report  or  decision,  where 
he  would  be  entitled  thereto,  if  the  issue  was  joined  in  an  action, 
brought  by  the  relator  against  the  defendant,  to  recover  danh 
ages  for  making  a  false  return. 

i  8084.   [Am'd,  1896.]    Id.)   wbere  triable. 

An  issue  of  fact,  joined  upon  an  alternative  writ  of  mandamas, 
granted  at  a  special  term  of  the  supreme  court,  is  triable  in  the 
county,  wherein  it  is  alleged  in  the  writ,  that  the  material  facts 
took  place,  unless  the  court  directs  it  to  be  tried  elsewhere.  An 
issue  of  fact,  joined  upon  an  alternative  writ  of  mandamos. 
granted  at  a  term  of  the  appellate  division  of  the  supreme  court, 
is  triable  in  the  county,  which  determines  the  judicial  di^partmeot 
wherein  the  application  for  the  writ  must  be  made;  unless  the 
appellate  division  directs  it  to  be  tried  in  another  county  of  the 
same  judicial  department.  Upon  the  trial  of  an  issue  of  fact 
joined  upon  an  alternative  writ  of  mandamus,  the  verdict,  report 
or  decision  must  be  returned  to,  and  the  final  order  thereupon 
must  be  made  by,  the  appellate  division  or  tie  special  term,  u 
the  case  requires. 

L.  1886,  cfa.  M6. 

i  9065.  IAin*d,  ISdS.]  Issue  of  law  apon  ireneral  terai* 
■tandamaa)  ho'tr  and  ivhere  triable. 

An  issue  of  law,  joined  upon  an  alternafive  writ  of  mandamiu. 
granted  by  the  appellate  division,  must  b'^  tried,  nnd  the  fin&l 
order  thereupon  must  be  made,  by  the  appellate  division. 

L.   1806,   ch.  046. 

I  &086.    [Am'd,  1899.]    Costs. 

Where  an  alternative  writ  of  mandamus  has  been  issued,  costs 
may  be  awarded,  as  in  an  action;  except  that,  upon  niaKiu^  a 
final  order,  the  costs  are  in  the  discretion  of  the  court.  Where  as 
application  for  a  peremptory  writ  of  mandamus  is  granted  or 
denied,  without  a  previous  alternative  mandamus,  costs  pot  ex- 
ceeding fifty  dollars  and  disbursements,  may  be  awarded  to  titter 
party,  as  upon  a  motion. 

L.  in8.oh.3TI.  i 6  (4 Edm.  61S) ;  L.  18M,  ch  270.18  (4Edin.e»):  L.  ISBI. cb. Ur.  )■ 
•ffect  bepi.  1, 18J».  ^^ 

I   2087.   fAin'd,  189S,  191  S.I    Appeals. 

An  appeal  from  nn  order  grantinp  a  peremptory  writ  of  man- 
damus,   where  an   alternative   writ  of  mandamus   was  not  pre- 

*  So  Id  the  origtnaL 
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▼iously  issued,  and  an  appeal  from  an  order  grBLnting  or  denying 
an  application  for  an  alternative  writ  of  mandamus,  must  be 
taken  as  from  a  final  order  made  in  a  special  proceeding.  An 
appeal  from  a  final  order  made  upon  an  alteruatlTe  mandamus, 
mast  be  taken  as  an  appeal  from  a  judgment;  and  each  pro- 
vision of  law,  relating  to  an  appeal  from  a  judgment,  either  to 
the  appellate  division  or  to  the  court  of  appeals,  is  applicable 
ttiereto.  But  where  an  appeal  is  taken,  as  prescribed  in  this 
section,  from  an  order  of  the  appellate  division,  granting  a 
peremptory  mandamus,  made  upon  an  original  application,  or 
from  a  final  order,  made  upon  an  alternative  mandamus,  granted 
at  the  appellate  division,  the  execution  of  the  order  appealed 
from  shall  not  be  stayed,  except  by  the  order  of  the  same  ap- 
pellate division,  made  upon  such  terms,  as  to  security  or  other- 
wise, as  justice  requires. 

Ia  1859,  ch.  174.  f  3  (4  Bdm.  683)  ;  L.  1884,  ch.  270.  f  1  (4  Edm.  682), 
ain*d:   U  1895,  ch.  946;  L.  1013,  ch.     674.      In  effect  Sept.  1.   1913. 

f  9068.  CAm'd,1913.]     When  relator  to  recover  damaves. 

Where  a  return  has  been  made  to  an  alternative  writ  of  man- 
damus, issued  upon  the  relation  of  a  private  person,  the  court, 
Qix>n  making  a  final  order  for  a  peremptory  mandamus,  must 
also,  except  where  said  writ  is  directed  to  a  state  officer  or 
officers,  or  an  officer  or  officers  of  a  municipal  or  prirate  cor- 
Ix>ration,  if  the  relator  so  elects,  award  to  the  relator,  against 
the  defendant  who  made  the  return,  the  same  damages,  if  any, 
which  the  relator  might  recover,  in  an  action  against  tEat  de- 
fendant, for  a  false  return.  The  relator  may  require  his  dam- 
ages where  entitled  thereto  as  aforesaid,  to  be  assessed  upon 
the  trial  of  an  issue  of  fact,  if  the  verdict,  report,  or  decision 
is  in  his  favor.  Such  an  assessment  of  damages  bars  an  action 
for  a  false  return. 

2  R.  S.  587,  if  57  and  58  (2  Kdm.  608),  am'd;  L.  1913.  cb.  574.  In 
effect  Sept.  1,  1913. 

I  2069.  [Am'dy  1805.1  Stay  to  prooeedlmffe;  emlarffemeat 
of  time. 

The  proceedings  upon  a  writ  of  mandamus,  granted  at  a  special 
term,  may  be  stayed,  and  the  time  for  making  a  return,  or  for 
doing  any  other  act  thereupon,  as  prescribed  in  this  article,  may 
be  enlarged,  as  in  an  action,  by  an  order  made  by  a  judge  of 
the  court,  but  not  by  any  other  officer.  Where  the  writ  was 
panted  at  a  term  of  the  appellate  division,  an  order  staying  the 
proceedings,  or  enlarging  the  time  to  make  a  return,  can  be  made 
only  by  a  justice  of  the  appellate  division  of  the  same  depart- 
emnt;  and  where  notice  has  been  given  of  an  application  for  a 
mandamus  at  a  term  of  the  appellate  division  of  the  Supreme 
court,  or  an  order  has  been  made  to  show  cause,  at  such  term, 
why  a  mandamus  should  not  issue,  a  stay  of  proceedings  shall 
not  be  granted,  before  the  hearing,  by  any  court  or  judge. 

Id.,  f  59.  am'd.     See  U  of  1873,  t  3;  L.  1895,  ch.  946. 

g  aOIMK  Fine  in  certain  oaees* 

Where  a  final  order  awards  a  peremptory  mandamus,  directed 
to  a  public  officer,  board  or  other  body,  commanding  him  or  them 
to  perform  a  public  duty,  enjoined  upon  him  or  them  by  a  special 

62IC 
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provinion  of  law,  if  it  appears  to  the  court,  that  the  officer,  or 
oue  or  more  members  of  the  board  or  body,  have,  without  jiwt 
excuse,  refused  or  neglected  to  perform  the  duty  so  enjomed,  tbe 
court,  besides  awarding  to  the  relator  his  damages  and  costs,  a^ 
prescribed  in  this  article,  may,  in  the  same  order,  impose  a  fine, 
not  exceeding  two  hundred  and  fifty  dollars,  upon  the  officer,  or 
upon  each  member  of  the  board,  who  has  so  refused  or  neplwted. 
Ihe  fine,  when  collected,  must  be  paid  into  the  treasury  of  the 
State;  and  the  payment  thereof  bars  any  acti(m  for  a  penalty, 
incurred  by  the  i)erson  so  fined,  by  leason  of  his  refusal  or 
neglect  to  perform  the  duty  so  enjoined. 
2  R.  S.  687,  I  60,  am*d. 
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article:  fiftb. 

The  torit  of  prohitUKm 

HkK   90^1.  Kinds  of  writ;  bow  granted. 

UMl   Wuuu  ttcit  granted  at  BMcial  term. 

*jvWl   lu.:  by  the  appellate  dlTitton  of  the  eopreine  eoart. 

2uM    Alteruative  wiH  muat  issue   first;  Its  cooteots. 

:eu^b.  lu.;  wbeo  returnable;  bow  served. 

2^^    Absolute  writ  Issues,  unless  return  made. 

%An    Uignl  objections,  bow  taken;  motion  to  Quash  or  set  aside  wrll. 

lAAitt    luiturn  by  party;  proceedings  when  he  adopts  Judge's  retttni« 

20^1    r<-uceediogs  alter  return;   trial  by  Jury. 

210U    Klual  oruer;  costs. 

2101    Appeals. 

aiUES.  Stay  of  proceedings;   enlargement  of  time 

1  2dlM»l.  lAm>At  1»1S,}      Kinds  of  writ;  how  ffrantetf. 

A  writ  ot  proiiibiUou  is  either  alteriiutiye  or  absoiute.  The 
alteiuauve  writ  may  be  j^raDted  upon  an  atlidaTit,  or  other 
wntteu  proof,  showiug  a  proper  case  theretor.  '  Previous  notice 
of  the  application  must  be  given  to  a  judge  of  the  coart,  or  to 
the  corporation  board,  or  other  body,  officer,  or  other  person 
to  which  or  to  whom  it  is  directed. 

2  B.  8.  687,  I  61  (2  Rdm.  600>,  am'd.  See  f  2067,  tnte.  Am*d,  L. 
1918,  ch.    67a.      in  effect  Sept  1,  1913. 

S  M&t,  \rkea  writ  ^r anted  at  special  terntm 

Except  where  special  provision  therefor  is  otherwise  made  in 
this  article,  an  alternative  writ  of  prohibition  can  be  granted 
only  at  a  special  term  of  the  court.  In  the  supreme  court,  the 
special  term  must  be  one  held  within  the  judicial  district,  em- 
bracing the  county,  wherein  the  action  Is  triable,  or  the  special 
proceeding  is  brought,  in  the  course  of  which  the  matter,  sought 
to  be  prohibited  by  the  writ,  originated. 

U  1878.  eh.  70,  f  1 ;  see  |  2068,  ante. 

i  2098.  [Am'd,  180S.]  Id.|  by  the  appellate  dlTlalon  of 
ine  sapren&«  court. 

An  alternative  writ  of  prohibition  may  be  granted  at  a  term 
of  the  appellate  division  of  the  supreme  court  only,  directed  gen- 
eralb^  to  any  judge  holding,  or  to  hold,  a  special  term  of  the  same 
court,  or  directed  iff  one  or  more  judges  of  the  same  court, 
named  therein,  in  any  case  where  such  a  writ  may  be  issued  out 
of  the  supreme  court,  directed  to  any  other  court,  or  to  a  judge 
thereof.  Such  a  wr't  can  be  granted  only  at  the  term  of  the 
appellate  division  of  the  judicial  department,  embracing  the 
county,  wherein  the  action  is  triable,  or  the  special  proceeding 
is  brought,  in  the  course  of  which  the  matter,  sought  to  be  pro- 
hibited by  the  writ,  originated,  unless  a  term  of  the  appellate 
dlvfniof!  of  said  department  Is  not  in  session;  in  which  rase,  it 
mny  l)e  granted  at  a  term  of  the  appellate  division  in  an  adjoin- 
ing judicial  department. 

L.   1873,  cfa.  70,  i  1,  am'd;  L.   1H9$.  ch.  946.     See   |  2069,  ante. 

i   20/04.  Aliernatlve   writ   most   Ifmae   first |   Its   contents. 

Bxcept  as  otherwise  specially  prescribed  by  law,  an  absolute 
writ  of  prohibition  cannot  be  issued,  nutil  an  alternative  writ 
has  boon  issued  and  duly  servcHl,  and  the  relrurn  day  thereof  has 
elapsed.     The  alternative  writ  must  be  directed  to  the  court  ii^ 
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which«  or  to  the  judge  before  whom,  uud  also  to  the  tmrty  Is 
^hose  favor,  the  yroceediugs  to  be  resuaiiau  «.«fic  UiKeu,  or  arc 
about  to  be  taken.  It  must  command  tae  court  or  judge,  and  al«c 
the  party,  to  desist  and  refrain  from  any  turiher  proceeuixkgtf  ji 
the  action  or  special  proceedmg,  or  wiih  respect  to  the  particular 
matter  or  thing  described  therein,  as  the  case  may  be,  until  liie 
further  direction  of  the  court  issuing  the  writ;  and  also  to  show 
cause,  at  the  time  when,  and  the  place  where,  the  wnt  is  made 
returnable,  why  they  should  not  be  absolutely  restrained  from  any 
further  proceedings  in  that  action,  special  proceeding,  or  matter. 
The  writ  need  not  contain  any  statement  of  the  facts  or  legal 
objections,  upon  w^hich  the  relator  founds  his  claim  to  relief. 
L.  1878,  ch.  70,  |  61.  In  part.    See  |  2076,  ante. 

I  2006.   [Am'dy  1806.]    Id.{  when  returnable)  Itofr  servedl 

The  writ  must  be  made  returnable,  either  forthwith  or  at  a 
day  certain,  before  the  term  which  granted  it,  or  upon  the  first 
day  of  a'  future  term,  therein  specified,  at  which  application  for 
the  writ  might  have  been  made.  Where  it  is  granted  at  a  term 
of  the  appellate  division  in  a  judicial  department,  adjoining  that 
vv  herein  the  matter  originated,  it  may,  in  the  discretion  of  the 
court,  be  made  returnable  at  a  term  of  the  appellate  diTislon  of 
either  department.  The  writ  most  be  serred  on  the  court  or 
judge,  and  also  upon  the  party,  as  prescribed  by  law  for  the  serr- 
ice  of  an  alternative  writ  of  mandamus.  A  copy  of  the  papers, 
upon  which  it  was  granted,  must  be  delivered  with  each  ci>py  of 
the  writ. 

See  id.,  I  61,  and  L.  1S78,  eh.  70,  |  1,  and  part  of  |  4;  f  2071.  ante;  U 
1806,  ch.  046. 

i  aOOO.  [Am'fl,  1806.]  Abaolvte  writ  Imves,  ualeM  retmrm 
made. 

Where  the  alternative  writ  has  been  duly  aerred  upon  the 
court  or  judge,  and  upon  the  party,  the  relator  is  entitled  to  an 
absolute  writ,  unless  a  return  is  made  by  the  court  or  judge,  and 
by  the  party,  according  to  the  exigency  of  the  altematiT«  writ, 
or  within  such  further  time  as  may  be  granted  for  the  purpose. 
The  return  must  be  annexed  to  a  copy  of  the  writ;  and  it  must 
be  either  delivered  in  open  court,  or  nied  in  the  office  of  the  ckfk 
of  the  county  where  the  writ  is  retumidile.  Where  the  party 
makes  a  return,  the  court  or  judge  must  also  make  a  return.  In 
default  thereof,  the  judge,  or  the  members  of  the  court,  may  be 
f>uni8hed,  upon  the  application  of  the  people  or  of  the  r^tor, 
for  a  contempt  of  the  court  Uisning  the  writ.  A  retnm  to  an  al- 
ternative writ  of  prohibition  cannot  be  compelled  In  any 
case. 

L.  1806.  ch.  046. 


I  2007.  LevAl  objections,  bovr  talceni  motton  to  ««fludi  off 
■et  aside  ^rrlt. 

An  alternative  writ  of  prohibition  cannot  be  quashed  or  set 
aside,  upon  motion,  for  any  mattt^i-  involving  the  merits.  An  ob- 
jection to  the  legal  sufficiency  of  the  papers,  upon  which  the  writ 
was  firanted,  may  be  tnkpn  in  the  return.  A  motion  to  qnaah  an 
«b»olnte  writ  of  prohibition,  or  to  set  aside  an  alternative  writ. 
for  any  matter  not  involvin?  the  merits,  must  be  made  at  a  teiv 
where  the  writ  might  have  been  granted.  ^ 

See  I  SBOTB,  ante. 
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i  S098.  Retiir»  by  party;  proceedlns'M  wkea  lie  adopts 
Ivdare'a  retam. 

A  return  to  an  alternative  writ,  when  made  by  a  party,  must 
be  Termed  by  bis  amdaviL,  as  required  for  tiie  verilication  ot  a 
pleading  in  a  court  of  record;  unless  it  consistif  only  of  objections 
lo  the  legal  suHiciency  of  the  papers  upon  which  the  writ  wa« 
granted.  Where  the  party  unites  with  the  court  or  judge  in  a 
I c turn,  or  annexes,  to  the  court's  or  the  judge's  return,  an  iu- 
btruDieni  in  writing,  subscribed  by  him,  lo  tne  etiect  that  he 
adopts  it,  ari  relies  upon  the  matters  therein  contained,  as  suffi* 
vieiic  cause  vhy  the  court  or  judge  should  not  be  restrained,  as 
mentioned  in  the  writ,  he  is  thenceforth  deemed  the  sole  defend- 
ant in  the  pecial  proceeding;  except  that  where  a  final  order  is 
made,  awai.ding  an  absolute  writ  of  prohibition,  such  a  writ  must 
be  directed  to  the  party,  and  also  to  ihe  court  pr  the  judge* 

BecUoD  63,  B.  8^  am        See  |  'WS,  aute^ 

f  9090.  [AmMy  1895.]    Proceedlnira  after  retvrai  trial  by 


Pleadings  are  not  allowed  upon  a  writ  of  prohibition.  Where 
an  alternative  writ  has  been  issued,  the  cause  may  be  disposed  of 
without  further  notice,  at  the  term  at  which  the  writ  is  return- 
able. If  it  is  not  then  disposed  of»  it  may  be  brought  to  a  hearing, 
upon  notice,  at  a  subsequent  term.  It  must  be  heard  at  a  term 
of  the  appellate  division  in  the  same  judicial  department,  or  at  a 
special  term  held  in  tLe  same  judicial  district,  as  the  case  may  be. 
The  relator  may  controvert,  by  afiidavit,  any  allegation  of  new 
matter  contained  in  the  return.  The  court  may  direct  the  trial 
of  any  question  of  fact  by  a  jury,  in  like  manner  and  with  like 
effect,  as  where  an  order  is  made  for  the  trial,  by  a  jury,  of  issuer 
of  fact,  joined  In  an  action  triable  by  the  court.  Where  such  a 
direction  is  given,  the  proceedings  must  be  the  same*  as  upon  tha 
trial  of  issues  so  joined  in  an  action. 

JectlDB  94.  B.  8..  ani'ds  L.  IfiOS,  eh.  948. 

I    SIOO.    Final    order  y  eoeta. 

Where  a  final  order  is  made  in  favor  of  the  relator,  it  must 
award  an  absolute  writ  of  prohibition;  and  it  may  also  direct  that 
all  proceedings,  or  any  specified  proceeding,  theretofore  taken 
in  the  action,  special  proceeding,  or  matter,  as  to  which  the  pro- 
hibition absolute  issues,  be  vacated  and  annulled.  The  writ  of 
consnltation  is  abolished.  Where  a  final  order  is  made  against 
the  relator,  it  must  authorize  the  court  or  judge,  and  the  ad- 
rerse  party,  to  proceed  in  the  action,  special  proceeding,  or  matter, 
fls  if  the  nlternative  writ  had  not  been  issued.  Costs,  not  exceed* 
ing  fifty  dollars  and  disbursements,  may  be  awarded  to  either 
party,  as  upon  a  motion. 

Sectlens  6S,  M,^65,  B.  8.,  an'd. 

i    2101.    fAm'd,   180S,   lOlS.]      Appeals. 

An  order  granting  or  denying  an  application  for  an  alternative 
writ  of  prohibition,  and  a  final  ordiT,  made  as  proscribed  in  the 
last  section,  can  be  review«»tl  cmly  l»y  appeal.  Wher**  the  order 
waa  made  by  the  appellate  division,  th"  execution  of  the  order 
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appealed  from  shall  not  be  stayed,  except  by  an  order,  made  tt 
a  term  of  the  appellate  division  in  the  same  department  upoe 
such  terms,  as  to  security  or  otherwise,  as  justice  requires. 

S(^  Tj.  1873.  ch.  70,  f  3;  al»o.  |  2087.  ante;  L.  1895,  ch.  946:  U  1913, 
cli.    578.      In  effect  Sept.   1,  1913. 

f  2102.  [Am'd,  1896.]  Stay  of  proeeedtnarsi  enlAr^eaieBt 
of  time. 

The  procoedinffs  upon  a  writ  of  prohibition,  panted  at  a  special 
term,  may  be  stayed,  and  the  time  for  makiug  a  return,  or  for 
doing  any  other  net  thereupon,  as  prescribed  in  this  article,  miy 
be  enlarged,  as  in  an  action,  by  an  order  made  by  the  judire  of 
the  court,  but  not  by  any  other  officer.  Where  the  writ  was 
granted  at  a  term  of  the  appellate  division,  an  order  staying  the 
proceedings,  or  enlarging  the  time  to  make  a  return,  can  be 
made  only  by  a  justice  of  the  appellate  division  of  the  judicial 
department  within  which  the  writ  is  returnable;  and  where 
notice  has  been  given  of  an  application  for  a  prohibition  at  a 
term  of  the  appellate  division,  or  an  order  has  been  made  to 
show  cause  at  such  term,  why  a  prohibition  should  not  issue,  a 
sttiy  of  proceedings  shall  not  be  granted,  before  the  heaHng,  19 
any  court  or  judge. 

See  i  2089,  ante,  and  act  of  1873;  L.  1895,  ch.  Mt. 
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AHTICLB   SIXTH. 

The  ivrit  of  assessment  of  damages, 

8eo.  210B.  Writ  defined. 

3l(H.  AppUcatlOD  therefor. 

SlOS.  When  m*de  by  attorney-general  or  dlstriot-attomey. 

2106.  Writ ;  to  whom  directed. 

2U/7.  Contents  of  writ. 

aiOS.  NoCloe  of  execution. 

9IQB.  Joiy;  howproeured. 

2110.  Jury  to  be  sworn. 

2111.  Jury  to  make  Inqnlsltlon. 

2112.  Honce  of  application  to  ooort  thereupon. 

2113.  Court  may  set  aafde  Inquisition. 

2114.  Order  on  oonflrmlng  inuulaitlon. 

2115.  State  treasurer  to  pay  dJamage*,  etc.,  to  goremor. 

2116.  QoTemcx' to  pay  damases  Into  court. 

2117.  Inrcstment  of  money  so  paid. 
2119.  How  obtained  by  clalinant. 

2119.  Taking  lands  by  the  United  BUtea. 

f  SKIS,  mrvit  defined. 

The  writ,  heretofore  known  as  the  writ  of  ad  qnod  damnum, 
shall  hereafter  be  styled  the  writ  of  assessment  of  damages. 

I  S104.  Application  thereior. 

Whenever  the  governor  of  the  State  is  authorized  by  law,  to 
take  poBsession  of  any  real  property  within  the  State,  for  the  use 
of  the  i^ople  of  the  State,  and  he  cannot  agree  with  the  owner 
or  owners  thereof  for  its  purchase,  he  may  cause  application  to 
be  made  to  the  supreme  court,  at  a  special  term  thereof,  for  a 
writ  of  assessment  of  damages,  which  must  be  granted  accord- 
ingly. 

2  R.  S.  588, 1 66(2  Edm.  610). 

I  310S.  When  made  1>y-  attorney-sreneral  or  dlatrlot- 
attorner* 

The  attorney-general,  or  district-attorney  of  the  county  in 
which  the  reiU  property  is  situated,  must,  when  the  governor  so 
directs,  make  the  application,  in  the  name  of  the  governor;  and 
must  c-onduet  the  subsequent  proceedings,  under  the  governor's 
direction. 

I  2100.  Writi  to  whom  directed. 

The  writ  must  be  directed  to  the  sheriff  of  th^  county  in 
which  the  real  property  to  be  taken  is  situated,  unless  the  court 
directs  the  damages  for  the  taking  to  be  assessed  by  a  jury  of 
another  county;  in  which  case  the  writ  must  be  Issued  to  the 
sheriff  of  the  county,  from  which  the  jury  is  directed  to  be 
taken. 
Id. ,  part  of  1 66,  smM.   See  M  lOiO  and  1071,  ante 

f  S107.  Content*   of  writ. 

The  writ  must  describe  the  real  property  to  be  taken,  with  the 
like  certainty  as  is  required  in  a  complaint  in  an  action  of  eject- 
ment. It  must  command  the  sheriff,  to  whom  it  is  directed,  to 
^inquire,  by  the  oaths  of  twelve  raon  of  his  county,  qualified  to 
act  as  trial  Jurors  in  a  court  of  record,  whether  the  owner  or 
owivera  of  the  real  property,  or  any  of  them,  will  sustain  any 
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uumages  by  the  taking  thereof,  for  the  use  ot  the  people  of  the 
State;  and,  if  so,  the  amount  thereof;  and  that  he  retom  tfa^ 
writ  to  the  supreme  court,  without  delajr,  with  the  ftw^t^g  u 
the  jury  thereupon. 
2   R.   S.  588,   i  67. 

I   2108.   Notice   of  execatlon. 

The  sheriff,  immediately  after  the  delivery  of  the  writ  to  him, 
must  give  notice  of  the  time  when,  and  the  place  where,  tiie 
writ  will  be  executed,  by  publishing  the  notice,  once  in  each  W4^k. 
for  at  least  three  successiYe  weekSi  in  a  newspaper  printed  lu 
his  county. 

Id..  8  88. 

i  8109.  [Am*d,  1896.1    JviTI  bo^r  procured.^ 

The  sheriff  must  notify  twelve  men  of  his  county.  Qualified 
to  a<:t  as  trial  jurors  in  a  coort  of  record,  to  attend  at  me  time 
and  place,  and  for  the  purpose,  specified  in  the  notice.  £2ach 
juror  must  be  notified,  as  a  juror  is  notified  to  attend  a  trial  term 
of  the  supreme  court.  Upon  his  failure  to  attend,  when  daly 
notified,  his  attendance  may  be  compelled  by  attachment,  and  pny 
ceedings  may  be  taken  against  him,  and  he  may  be  punished  there- 
upon, by  the  supreme  court,  as  where  a  juror  duly  notified,  fails 
to  attend  at  a  trial  term  thereof.  The  sheriff  may  require  the 
attendance  of  a  talesman,  in  place  of  a  juror  notified  and  not 
appearing;  or  he  may  adjourn  the  proceedings,  for  the  pnrpnsp 
of  punishing  the  defaulting  juror,  or  compelUnjr  his  attendance^ 

Id.,   part  of  f  69;  L.  1890,   ch.  946. 

I  21  lO.  Juror  to  be  •vrorn. 

When  a  jury  has  been  procured,  the  sheriff  must;  before  the 
jurors  proceed  to  the  inquiry  commanded  by  the  writ,  admin- 
ister to  each  of  them  an  oath,  that  he  will  diligentiy  inqnire 
concerning  the  matters  specified  in  the  writ,  and  will  fdre  a 
true  verdict,  according  to  the  best  of  his  judgment,  without 
favor  or  partiality. 

Remainder  of  M.,  §  69. 

I  2111.  Jury  to  make  tnqiiiflttton. 

After  being  sworn  as  prescribed  in  the  last  section,  th«»  jutt 
must  view  all  the  real  property  described  in  the  writ,  and  con- 
sider the  value  thereof.  They  may,  in  the  discretion  of  a 
majority  of  them,  hear  such  testimony  as  may  be  offered  Itf 
any  person  appearing,  respecting  the  value.  They  must  therenpon 
assess  the  damages,  which  the  owner  or  owners  of  the  real 
property  will  sustain,  by  being  deprived  thereof.  When  the 
real  property  consists  of  two  or  more  distinct  parcels,  owned, 
or  claimed  to  be  owned,  by  different  persons,  the  Jury  mnflt 
assess  separately  the  value  of  each  distinct  parcel.  If  tihe  writ 
requires  them  so  to  do,  or  If  a  majority  of  them  think  proper 
so  to  do.  If  they  cannot  agree,  after  n  reasonable  time,  the 
sheriff  may  discharge  them,  and  publish  a  new  notice,  and 
procure  a  new  jury.  When  the  jurors  have  airreed,  they  rnnft 
mfVe  pn  inquisition,  stating  the  sum  to  be  paid,  by  the  people 
of  the  State,  for  taking  each  distinct  parcel,  or  the  whole,  as  the 
capp  re^mires.  The  inquisition  must  be  signed  by  each  jnrpr, 
and  by  the  sheriff;  and  the  sheriff  must  immediately 
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file  the  iDqaisitioD  and  the  writ,  with  his  retnm  to  the  writ, 
in  the  othce  of  the  clerk  oi  the  county  in  which  the  real  property 
la  situated. 

2   B.   S.  688.   I  m 

1  811  a.  notice  off  applloatloni  to  eo«rt  tberevpott. 

Within  three  months  after  the  writ,  and  the  return  thereto, 
with  the  inquisition  thereupon,  have  been  filed,  (is  prescribed  in 
the  last  section,  the  attorney-general,  or  district-attorney,  having 
charge  of  ♦he  proceeding,  must  cnusc  to  be  published,  a  notice, 
directed,  gereraliy,  to  all  the  owner?  r.ni  persons  interested  in 
the  real  projwrty;  rlescribing  the  pioportj,  in  gener::!  concise 
icrms:  stating  when  and  where  the  writ,  return,  and  inquisition 
V.  TLe  fil«»d,  and  requiring  the  persons  notified  to  show  cause, 
rt  a  special  term  of  the  t.upreme  court,  to  be  held  at  a  time  and 
nt  a  place  spceified  in  the  notice,  why  th?  inquisition  should  not 
le  confirmed:  or,  if  the  governor  so  directs,  why  the  inquisition 
should  not  be  set  aside.  The  notice  must  be  published,  at  leoat 
once  in  each  week,  for  three  successive  weeks,  in  a  newspaper 
printed  in  the  county,  and  also  in  the  newspaper  printed  at 
Albany,  in  which  legal  notices  are  required  to  be  publiahed. 

$  2113.  Conrt  may  set  aside  Inaataltton* 

At  the  time  and  place  specified  in  the  notice,  the  court  muat 
examine  into  the  inquisition,  and  hear  such  allegations,  and 
affidarits,  or  other  written  proofs,  as  may  be  presented  in  behalf 
of  the  people,  or  any  owner,  or  person  interested.  If  the  court 
then,  or  at  the  time  and  place  to  which  the  matter  is  adjourned, 
determines  that  the  inquisition  is,  in  any  respect,  excessive,  un- 
just OP  otherwise  materially  defective,  it  may  set  aside  the  whole 
or  any  part  thereof;  and  may  direct  that  another  writ  issue,  or 
another  inquisition  be  taken,  to  supply  the  defects. 

2  R.  S.  688.  f  n,  ftm'd. 

i  2114i.  Order  oa  eoaflrmiav  taqiiilBltion. 

If  It  appears  to  the  court,  that  the  writ  has  been  duly  executed, 
an  order  must  be  made,  and  entered  in  the  office  of  the  clerk 
of  the  county,  in  which  the  real  property  to  be  taken  is  situated, 
de<daring  that  the  people  of  the  State,  upon  paying  into  court 
the  amount  of  the  damages  assessed  by  the  inquisition,  shall 
be  entitled  to  an  absi^nte  estate  in  the  real  pronerty  described 
Id  the  writ,  and  In  the  apportenances  l)elonging  thereto. 

Td.,  I  72,  am'd.    See  9  2116,  poet. 

I  SllS.  state  treaavrer  to  pay  damavea,  etO*,  to  vovernor. 

The  State  treasurer,  on  the  warrant  of  the  comptroller,  must 
pay  to  the  governor,  out  of  any  money  in  the  treasury,  appro- 
priated for  that  purpose.  auflScient  money  to  pay  th«*  damages 
assessed,  pursuant  to  the  foregoing  provisions  of  this  article^ 
and  the  costs  and  expenses  of  the  proceedings. 

Id.,  I  73.  ftm'd;  1  B.  8.  170,  177,  |  1  (1  Edm.  170.  177) 

I  8116.  Govemor  to  pay  damaarea  Into  eoart. 

Immediately  after  the  receipt  by  the  governor,  as  prescribed 
In  the  last  section,  of  suflScient  money  to  pay  the  damages,  he 
must  pay  it  Into  court:  and  thereupon  the  abpolut**  title  to  tha 
real  property  ur  to  be  taken,  vests  in  the  people  of  the  State. 

See  Id.  i  72. 


§§  2117-19  ASSESSMENT  OP  DAMAGES.       c.  16,  t.  2, ». « 

1  2117*  [Am*dy  180(S.]     Inveatment  of  money  ao  paid. 

it  ao  application  for  the  uiouvj  paid  into  court  is  not  made, 
08  prescribed  iu  the  next  seciiuu,  within  sixty  days  after  the 
puymeut  into  court,  the  appellate  diviBion  of  the  supreme  court 
iu  that  judicial  department,  may  provide,  by  order,  for  the 
investment,  under  the  direction  of  the  court,  of  the  mooey,  and 
of  the  interest  to  arise  therefrom,  in  permanent  ^eci^ties,  for 
the  benefit  of  the  owners. 

2  B.  S.  588.  I  74,  am'd;  L.  1885,  cb.  940. 

i  2118.  [Am'd,  1806.]    How  obtained  by  claimant. 

A  person  claiming  to  have  been  an  owner  of  or  interested  in, 
the  property,  when  it  was  so  taken,  may  present  to  the  appeUate 
division  of  the  supreme  court,  at  a  term  thereof,  held  In  the  jo- 
dicial  department  embracing  the  county,  wherein  the  property 
is  situated,  a  petition,  praying  for  the  payment  to  him  «)f  the 
whole  or  any  part  of  the  money  so  paid  into  court,  or  ot  the 
income  remaining  uninvested,  or  both;  or  for  the  transfer  to 
him  of  the  whole  or  any  part  of  the  securities,  in  which  it  has 
been  invested.  The  court  must  thereupon  take  such  measures, 
as  it  deems  proper,  to  ascertain  the  rights  and  interests  of  the 
petitioner,  and  of  all  other  persons,  who  were  owners  of  or 
interested  in  the  property,  or  who  are  personal  repreecDtatives, 
or  heirs,  of  owners  or  persons  so  interested,  and  to  canae  notice 
of  the  application  to  be  given  to  those  persons;  and  it  m^at  canse 
the  money  to  be  paid,  or  the  securities  to  be  transierred,  to  the 
several  persons  entitled  thereto,  in  accordance  ivith  t|ie  rights 
and  interests  thus  ascertained* 

Id.,  i  75  snd  part  of  f  74.  sm'd  sad  eopsoiMsttd;  h,  IflW.  e^  90- 

i  aim.  Taking  la»4a  1^7  thff  V«M««  fte^Mk 

When  the  legislature  of  the  State  eossents  to  tiM  taJcing  ^ 
any  real  property  within  the  State,  for  the  use  of  the  p^ple  of 
the  United  States,  a  writ  of  assessment  of  damages  mar  be 
issued;  and  the  proceedtngs  thereupon  must  be  In  aec^riasce 
wl^  the  provisions  of  this  article:  except  tiiat  the  mrpiie.t^oo 
for  the  writ  must  be  made,  and  the  sobs^nent  proceedings  msst 
be  conducted,  by  the  attorney  of  the  United  States,  for  tlie 
district  embracing  the  county  wbereia  tha  reai  propsrty  is 
situated. 

Id.,  i  TS.  am'd. 
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ARTICLB   SEVENTH. 

The  writ  of  certiorari,  to  review  the  determination  of  an  inferior 

tribunal. 

Sec.  2120.  Caiet  where  writ  may  iMoe. 

2121,  2122.  Cues  where  It  cannot  latue. 

2123.  When  iMued  from  supreme  court. 

2124.  When   from  another  court. 

2125.  Limitation  of  time  for  review. 

2126.  Id.;  in  case  of  dlaabllity. 

2127.  Application  for  writ;  where  and  how  made. 

2128.  when  notice  Decenary;  terrlce  thereof. 

2129.  To  whom  writ  directed. 

2130.  Mode  of  aenrice. 

2131.  Stay  of  proceeding*. 

2132.  When  and  where  writ  returnable. 

2133.  Suhaequent  proceedings  as  in  an  action. 

2134.  Return;  when  and  how  made. 

2135.  Id.;  bow  compelled;  fees  for  making. 
2186.  Id.;   after  term  of  ofllce  expired. 

2137.  When  third  person  may  be  bioaght  in. 

2138.  Hearing  upon  return. 

2139.  Id.;  upon  aiBdaTlts. 

2140.  Questions  to  be  determined. 

2141.  Pinal  order  upon  the  hearing. 
S143.  Restitution  may   be  awarded. 

2143.  Costs. 

2144.  Entry  and  enrollment  of  final  order. 
2146.  Effect  thereof. 

2146.  "  Body  or  officer  "  ;   *'  determination  "  ;  wbat  they  ineluda. 

2147.  Application  of  this  article  to  certain  special  cases. 

2148.  Id.;  to  dyll  cases  only. 

f  2120.  Caaefl  iprl&ere  -writ  may  Isane* 

The  writ  of  certiorari  regriilated  in  this  article,  except  the  writ 
specified  in  section  2124  of  this  act,  is  issued  to  review  the  deter- 
mination of  a  body  or  officer.  It  can  be  issned  in  one  of  the  f ol- 
io winfc  cases  only: 

1.  Where  the  right  to  the  writ  is  expressly  conferred,  or  the 
issue  thereof  is  expressly  authorized,  by  a  statute. 

2.  Where  the  writ  may  be  issued  at  common  law,  by  a  court 
of  general  jurisdiction,  and  the  right  to  the  writ,  or  the  power  of 
the  court  to  issue  it,  is  not  expressly  taken  away  by  a  statute. 

I21S1.  Caaes  fri&eve  It  cannot  lasae. 

A  writ  of  certiorari  cannot  be  issued,  to  review  a  determination, 
made,  after  this  article  takes  effect,  in  a  civil  action  or  special 
proceeding,  by  a  court  of  record,  or  a  judge  of  a  court  of  record. 

8ee  If  1356  and  1357,  also  f  2,  ante. 


§2199.  Tlie 

Except  as  otherwise  expressly  prescribed  by  a  statute,  a 
writ  of  certiorari  cannot  be  issued,  in  either  of  the  following 
cases: 

1.  To  review  a  determination,  which  does  not  finally  determine 
the  rights  of  the  parties,  with  respect  to  the  matter  to  be  reviewed. 

2.  Where  the  determination  can  be  adequately  reviewed,  by  an 
appeal  to  a  court,  or  to  some  other  body  or  officer. 

3.  Where  the  body  or  officer,  making  the  determination,  is 
expressly  authorized,  by  statute,  to  rehear  the  matter,  Mpon  the 
relator*!   application;   unless   the   determination   to   be   reviewed 

27  .  585. 
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was  made  upon   a   rehearing,   4>r  the   time   within    which   tti 
relator  can  procure  a  rehearing  has  elapsed. 


I  ai28.  [Am*d,  1895.]    Wlten  Issued  from  anprenie 

A  writ  of  certiorari  can  be  issued  only  out  ot  the 
court,  except  in  a  case  where  another  coort  is  ezpreasly  attthoi^ 
ized  by  statute  to  issue  it« 

L.    1886,   ch.   946. 

1  i2124.  IVhen  froMi  anotl&er  eowtU 

Any  court  of  record,  exercising  jurisdiction  of  an  appellate 
uature,  may  issue  a  writ  of  certiorari,  requiring  the  bMiy  or 
officer  whose  proceedings  are  under  review,  to  make  a  tetnia 
to  the  court  issuing  the  writ,  at  a  time  and  place,  fixed  by  the 
court,  and  designated  in  the  writ,  for  the  purpose  of  supplyiBg 
any  diminution,  variance  or  other  defect,  in  the  record  or  other 
papers,  before  the  court  issuing  the  writ,  in  any  case  where 
justice  requires  that  the  defect  should  be  supplied,  and  ndeqnate 
relief  cannot  be  obtained  by  means  of  an  order. 

2  R.  8.  599,  I  45  (2  Edm.  021).    Bee  |  1215.  aote. 

i  212S.  Llmltatton  of  time  for  roTiow. 

Subject  to  the  provisions  of  the  next  seetion,  a  writ  of  cer- 
tiorari to  review  a  determination  must  be  ^ranted  and  nerved, 
within  four  calendar  months  after  the  cTetermination  to  be 
reviewed  becomes  final  and  binding,  upon  the  relator,  or  the 
person  whom  he  represents,  either  in  law  or  in  fact. 

S  2126.  [Am*d,  1896.]    Id.|  In  ease  of  dismbiUty. 

The  appellate  division  of  the  supreme  oonrt  may  grant  tbe 
writ,  at  any  time  within  twenty  months  after  the  expimtion  of 
the  time  limited  in  the  last  section,  where  the  relator,  or  the 
3>erson  whom  he  represents,  was  at  the  time  when  the  determina- 
tion to  be  reviewed  became  final  and  binding  npon  him,  either 

1.  Within  the  age  of  twenty-one  years;  or 

2.  Insane;  or 

3.  Imprisoned  on  a  criminal  charge,  or  in  ezecntion  npoa 
conviction  of  a  criminal  offence,  for  a  term  less  than  for  Hfe. 

L.  1896.  cb.  M9.  See  I  9091,  ante. 


t   2127.    TAm'd,    1805.]    ▲pyUoaUoa    for   wrtt|   w^evo  mmM 
how  made. 

An  application  for  the  writ  must  be  made  by,  or  la  behalf  si 
a  person  aggrieved  by  the  determination  to  be  reviewed:  aait 
be  founded  upon  an  affidavit,  or  a  verified  petition,  whleb  wmj 
he  accompanied  by  other  written  proof;  and  must  show  a  proper 
case  for  the  issuing  of  the  writ.  It  can  be  granted  only  at  i 
term  of  the  appellate  division  of  the  supreme  court  or  at  apeosl 
term:  and  the  granting  or  refnsal  thereof  is  discretionary  iritk 
the  court. 

L.  1847,  ch.  280.  |  17  (4  Bdm.  691);  L.  1896,  dl.  949. 


S  8198.  "WlteB  Botleo  necessovyi  sorTioe  t^oeooC 

Until  provision  is  made,  in  the  general  rules  of  practice,  for 
requiring,  or  dispensinir  with  notice  of  the  application  tar  the 
writ,  the  court  to  which  the  application  for  the  writ  is  made, 
may,  In  its  discretion,  require  or  dispense  with  notiee.  A 
notiee,  when  It  is  necessary,  must  be  served,  with  copies  of  thft 
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papers  upon  which  the  applicfttion  is  to  be  made,  upon  the  body 
or  omcer,  whose  detenxunation  ia  to  be  reviewed,  or  upon  aucb 
other  pereon  as  the  court  directs,  as  prescribed  in  this  article 
Xor  the  serTlce  of  a  writ  of  certiorari.  The  service  must  be 
made,  at  least  eisht  days  before  the  application,  unless  the 
court*  by  an  order  to  show  cause,  prescrioes  a  shorter  time. 
Where  notice  is  given,  the  person  served  may  produce  affidavits 
or  other  written  proofs,  upon  tlie  merits,  in  opposition  to  lue 
application. 

S  2129.  To  Mrkom  writ  directed. 

The  writ  must  be  directed  to  the  body  or  officer,  whose  deter- 
mination is  to  be  reviewed;  or  to  any  other  person  having  the 
costody  of  the  record  or  other  papers  to  be  certified;  or  to  Doth, 
if  necessary.  Where  it  is  brought  to  review,  the  determination 
of  a  board  or  body,  other  than  a  court,  if  an  action  would  lie 
against  the  board  or  body,  in  its  associate  or  official  name,  it 
most  be  directed  to  the  board  or  body,  by  that  name;  otherwise 
it  must  be  directed  to  the  members  thereof,  by  their  names. 

S  Siao.  Mode  of  serTice. 

A  writ  of  certiorari  must  be  served  as  follows,  except  where 
different  directions,  respecting  the  mode  of  service  thereof,  are 
given  by  the  court  granting  it: 

1.  Where  it  is  directed  to  a  person  or  persons  by  name,  or 
by  his  or  their  official  title  or  titles,  or  to  a  municipal  corpora- 
tion, it  must  be  served,  upon  each  officer  or  other  person,  to 
whom  it  is  so  directed,  or  upon'  the  corporation,  m  the  same 
manner  as  a  summons  in  an  action  brought  in  the  supreme 
court,  except  as  prescribed  in  the  next  two  subdivisions  of  this 
section. 

2.  Wliere  it  is  directed  to  a  court,  or  to  the  Judges  of  a 
court,  having  a  clerk  appointed  pursuant  to  law,  service  upon 
the  court,  or  the  judges  thereof,  may  be  made  by  filing  the 
writ  with  the  clerk. 

3.  Where  it  is  to  be  served  upon  any  other  board  or  body, 
or  upon  the  members  thereof,  it  may  be  served  as  prescribed 
in  section  2071  of  this  act,  for  service,  upon  a  like  board  onr 
body*  of  an  alternative  writ  of  mandamus. 

8ee  I  2071,  ante;  2  B.  8.  002,  9  «&  (2  Edm.  025).  and  2  B.  S.  600.  i  46 
C2  Edm.  021). 

I   SB181«  Bimy  of  pvooeedimars* 

ESxcept  as  prescribed  in  this  section,  a  writ  of  certiorari  does 
not  stay  the  execution  of  the  determination  to  be  reviewed,  or 
affect  the  power  of  the  body  or  officer,  to  which  or  to  whom  it 
is  addressed.  The  court,  which  grants  the  writ,  may  in  Its  dis- 
cretion, and  upon  such  terms,  as  to  the  security  or  otherwise, 
as  justice  requires,  direct  by  a  clause  in  the  writ,  or  by  a 
separate  order,  that  the  execution  of  the  determination  be 
stayed,  pending  the  certiorari,  and  until  the  further  direction 
of  the  court.     A  bond,  undertakini?,  or  other  security,  given  to 

f procure  such  a  stay,  is  raHd  and  effectual,  according  to  its  terms, 
n  favor  of  a  person  beneficially  interested  in  upholding  the  de- 
termination to  be  reviewed,  who  Is  admitted  as  a  party  to  the 
qiecial  proceeding,  as  prescribed  in  section  2137  of  this  act , 

I  SISS.  WHoit  aad  ^vrlteye  writ  returnable. 

A  writ  of  certiorari  must  be  made  returnable,  within  twenty 
flays  after  the  service  thereof,  at  the  office  of  the  clerk  of  the 
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court.  If  it  was  issued  from  the  supreme  court,  it  must  be  m^ 
returnable  at  the  office  of  the  clerk  of  the  county,  desi^ated 
therein,  wherein  the  determination  to  be  reviewed  was  made;  and 
if  the  county,  designated  in  the  writ,  is  not  the  proper  county,  the 
court,  upon  motion,  may  amend  the  writ  accordinifly.  Therpupn 
all  papers  on  file  must  be  transferred  to  the  clerk  of  the  coanty, 
where  the  writ  is  made  returnable  by  the  amendment. 
See  f  2138,  post. 

§  2133.   Sabseavent  proceedlnflr*  as  in  «n  action. 

After  a  writ  of  certiorari  has  been  issued,  the  time  to  make  a 
return  thereto  may  be  enlarged,  or  any  other  order  may  be  made, 
or  proceeding  taken,  in  the  cause,  in  relation  to  any  matter  Dot 
provided  for  in  this  article,  as  a  similar  proceeding  may  be  taken 
in  an  action,  brought  in  the  same  court,  and  triable  in  the  conntj 
where  the  writ  is  returnable. 

f  2134.  Return;  Tvhen  and  boir  made. 
The  clerk,  with  whom  a  writ  of  certiorari  is  filed,  and  eack 
person,  upon  whom  a  writ  of  certiorari  is  served  as  preseriM 
in  section  21H0  of  this  act,  must  make  and  annex  to  the  writ,  or 
to  the  copy  thereof  served  upon  him,  a  return,  with  a  transoripi 
annexed,  and  certified  by  him,  of  the  ^record  or  proceedini^s,  and  a 
statement  of  the  other  matter,  specified  in  and  required  by  Ike 
writ.  The  return  must  1  e  filed  in  the  office  where  the  writ  i> 
returnable,  according  to  the  command  thereof. 

2  U.   S.   599.   H  45   and  4G    (2  Edin.   621). 

f  2136.  Id.  I   ho^'   compelled  I  fees  for  maklnflr* 

If  a  return  is  defective,  the  court  may  direct  a  further  retnrn. 
An  omission  to  make  a  return,  as  required  by  a  writ  of  wr 
tiorari,  or  by  an  order  for  a  further  return,  may  be  punished,  as 
a  contempt  of  the  court.  But  a  judge  or  clerk  shall  not  be  thus 
punished,  unless  the  relator,  before  the  time  when  the  return  H 
required,  pays  him,  for  his  return,  the  sum  of  two  dollars,  and. 
in  addition,  ten  cents  for  each  folio  of  the  copies  of  papers  re- 
quired to  be  returned. 

Sec  2  R.   S.  ST6,   S   83    (2  Rdm.   r>»6>.  and   S   200!^,   ante. 

S  2130.  Id.  I  after  terms  of  office  expired. 

A  writ  of  certiorari  may  be  issued  to,  and  a  return  to  a  writ  of 
certiorari  may  be  made  by,  an  officer,  whose  term  of  office  has 
expired.  Such  an  officer  may  be  ])unished  for  a  failure  to  make  a 
return  to  the  writ,  as  required  thereby;  or  to  make  a  further  re- 
turn, as  required  by  an  order  for  that  purpose. 

S  2137.    [Am*d,  1896.]     l¥hen  third  person  mar  be  broafffct 
In. 

J  -'  A         Upon  the  application  of  a  person,  spec'ially  and  beneficially  in- 

'  rt  \     t<»?-ested  in  upholding  the  determination  to  be  reviewed,  the  cunrt 

-  ^        may.   in  its  discretion,   admit   him  as  a  party  defendant  in  tin" 

special  proeeedings,  upon  such  terms  as  justice  requires.     And  a 

term  of  the  appellate  division  of  the  supreme  court,  a't  which  ibe 

cause  is  noticed  for  heariug,  and  i.s  placed  upon  the  calendar,  may. 

in  a  proper  case,  direct  that  notice  of  the  pendency  of  the  sn«M-ial 

proceeding  be  given  to  any  ])erson,  in  such  a  manner  as  it  tiiin^ 

proper;   and  may  suspend  the  bearing  until  notice  is  gixen  a^ 

cordingly. 

L.   1895.   ch.  94G. 

i  2138.   [Am*d,  189S.1     Hearlngr  upon  retam. 

The  cause  must  l«e  heard  at  a  term  of  the  appellate  division  of 
the  supreme  court,  held  within  the  judicial  department,  embracing 
the  county  where  the  writ  was  returnable.  Either  party  may  a*" 
tice  it  for  hearing,  at  any  time  after  the  return  is  complete.  Bx- 
cept  as  prescribed  in  the  next  section,  it  must  be  heard  upon  the 
writ  ana  return,  and  the  papers  upon  which  the  writ  was  granted. 

L.   1895.   cb.  946. 
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f  21o^«  Id.;  iipom  «1lla«Titii. 

It  the  officer  or  other  person,  whose  duty  it  is  to  make  a  return, 
dies,  absconds,  removes  from  the  State,  or  becomes  insane,  after 
the  writ  is  issued,  and  before  making  a  return,  or  after  making  an 
insufficient  return;  and  it  appears  that  there  is  no  other  officer  or 
person,  from  whom  a  sufficient  return  can  be  procured  by  means 
of  a  new  certiorari;  the  court  may,  in  its  discretion,  permit  affi- 
davits, or  other  written  proofs,  relating  to  the  matters  not  suffi- 
ciently returned,  to  be  produced,  and  may  hear  the  cause  accord- 
ingly. The  court  may  also,  in  its  discretion,  permit  either  party 
to  produce  affidavits,  or  other  written  proofs,  relating  to  any  al- 
leged error  of  fact,  or  any  other  question  of  fact,  which  is  es- 
sential to  the  jurisdiction  of  the  body  or  officer,  to  make  the 
determination  to  be  reviewed,  where  the  facts,  in  relation  thereto, 
ar»»  nut  sufficiently  stated  in  the  return,  and  the  court  is  satisfied 
that  they  cannot  be  made  to  api)ear,  by  means  of  an  order  fur  a 
further  return. 

2  R.  8.  271.  i  261   (2  Edm.  280) ;  Oo.  Proc.,  f  303. 

I  ai40«  Questions  to  be  determined. 

The  questions,  involving  the  merits,  to  be  determined  by  the 
court  upon  the  hearing,  are  the  following,  only: 

1.  Wnether  the  body  or  officer  had  jurisdiction  of  the  subject- 
matter  of  the  determination  under  review. 

2.  Whether  the  authority,  conferred  upon  the  body  or  officer, 
in  relation  to  that  subject-matter,  has  been  pursued  in  the  mode 
required  by  law,  in  order  to  authorize  it  or  him  to  make  the 
determination. 

8.  Whether,  in  making  the  determination,  any  rule  of  law, 
affecting  the  rights  of  the  parties  thereto,  has  been  violated,  to 
the  prejudice  of  the  relator. 

4.  Whether  there  was  any  comiwtent  proof  of  all  the  facts, 
necessary  to  be  proved,  in  order  to  authorize  the  making  of  the 
determination. 

5.  If  there  was  such  proof,  whether  there  was,  upon  all  the 
evidence,  such  a  preponderance  of  proof,  against  the  existence  of 
any  of  those  facts,  that  the  verdict  of  a  jury,  affirming  the  exist- 
ence thereof,  rendered  in  an  action  in  the  supreme  court,  triable 
by  a  jury,  would  be  set  aside  by  the  court,  as  against  the  weight 
of  evidence. 

i  2141.  PiBAl  order  upon  the  bearing. 

The  court,  upon  the  hearing,  may  make  a  final  order,  annulling 
or  confirming,  wholly  or  nartly,  or  modifying,  the  determination 
reviewed,  as  to  any  or  all  of  the  parties. 

U    1868.  cb.   828,   |  5. 

I  2142.  Reatitvtlon  mar  be  awarded. 

Where  the  determination  reviewed  is  annulled  or  modified,  the 
conrt   may  order  and   enforce  restitution,   in   like  manner,   with 
like  effect  and  subject  to  the  same  conditions,  as  where  a  judg- 
ment is  n»versed  upon  appeal. 
See  f   1292,  ante. 

f  2143.   CoMta. 

Costs,   not  exceeding  fifty  dollars  and  disbursements,   may  be 
awarded  by  the  final  order,  in  favor  of  or  against  either  party, 
in  the  discretion  of  the  court. 
See  if  2086  and  2100,  aote;  also,   |  2007,  ante. 

f  2144.  Entry  and  enrollment  of  final  order. 

The  final  order  of  the  court  upon  the  certiorari  must  be  entered 
in  the  office  of  the  clerk  where  tlu*  writ  was  returnable.  Hut 
before  it  can  be  enforced,  an  enrollment  thereof  must  be  filed. 
For  that  purpos-e,  the  clerk  must  attach  together,  and  file  in  his 
ofl3ce«   the  papers  upon  which  the  cause  was  heard;  a  certified 
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copy  of  the  final  order;  and  a  certified  copy  of  etch  order,  wbidi 
in  any  way  involves  the  merits,  or  necessarily  affects  the  final 
order. 
See   II   1237,   1346,   and   1364,  ante. 

i  2145.  Bfleet  thereof. 

The  filing  of  the  enrollment  in  the  office  of  the  clerk  wh^rc 
the  final  order  is  entered,  as  prescribed  in  the  last  section,  is  a 
sufficient  authority  for  any  proceeding,  by  or  before  the  body 
which,  or  the  officer  who,  made  the  determination  reviewed,  wfaidi 
the  final  order  of  the  court  directs  or  permits.  But  where  the 
execution  of  the  final  order  is  stayed  by  an  appeal  to  the  court  of 
appeals,  the  proceedings  below  are  stayed  in  like  manner. 
Bee  I  1345,  ante. 

f  2146.  *<  Body  or  ofloer  '*  }  ^*  determination  **  $  what  they 
Inelnde.  . 

The  expression,  body  or  officer  ",  as  used  in  this,  article,  ia- 
cludes  ever:r  court,  tribunal,  board,  corporation,  or  other  penoB. 
or  aggregation  of  persons,  whose  determination  ma^  be  reviewed 
by  a  w^rit  of  certiorari;  and  the  word,  *' determination '*,  as  used 
in  this  article,  includes  everv  judgment,  order,  deciaion,  adjudica- 
tion, or  other  act  of  such  a  body  or  officer,  which  is  subject  to  be 
80  reviewed. 
I  2147.  Applieatlon    of    this    article    to    eertala    opeeUd 


Where  the  right  to  a  writ  of  certiorari  is  expressly  confened. 
or  the  issuing  thereof  is  expressly  authorised,  by  a  statute,  pasMd 
before,  and  remaining  in  force  after,  this  article  takes  effect,  this 
article  does  not  vary,  or  affect  in  any  manner,  any  prorision  of 
the  former  statute,  which  expressly  prescribes  a  different  regula* 
tion,  with  respect  to  any  of  the  proceedings  upon  the  certiorari 
to  be  issued  thereunder. 

I  2148.  Id.|  to  civil  ca«ea  onl^. 

This  article  is  not  applicable  to  a  writ  of  certiorari,  brooffht  to 
review  a  determination  made  in  any  criminal  matter,  except  a 
criminal  contempt  of  court. 

f  2148a.  [Added^  191(S.] 
Whenever  a  writ  of  certiorari  shall  be  applied  for  or  graated 
under  this  article,  and  it  shall  appear  at  any  stage  of  the  proceed- 
ings,  or  upon  appeal,  that  the  appropriate  remedy  upon  tie  fteti 
pleaded  or  proved  is  mandamus,  the  proceedings  may  be  ameaded 
upon  such  terms  as  may  be  just,  and  may  be  continued  and 
determined  by  the  court  and  at  the  term  where  then  pending,  or 
remitted  to  the  proper  term  or  court  to  be  disposed  of,  in  order 
that  the  relief  may  be  finally  granted  which  is  appropriate  to  the 
facts,  to  the  same  extent  as  if  the  application  had  been  in  tbe 
first  instance  for  a  writ  of  mandamus  under  article  four  of  thi$ 
title;  and  likewise,  if  a  writ  of  mandamus  is  applied  for  or  issned 
under  article  four  of  this  title,  and  it  shall  appear,  at  any  sta^ 
of  the  proceedings,  or  upon  appeal,  that  certiorari  under  this 
article  Ik  the  appropriate  remedy,  the  proceedings  mav  be 
amended  accordingly  upon  such  terms  as  are  just,  and  continued 
and  determined  by  the  court  and  at  the  term  where  then  pead- 
ing,  or  be  remitted  to  the  proper  term  or  court  to  be  disposed  of: 
and  such  relief  may  be  finally  ordered  as  might  have  been  granted 
if  such  writ  of  certiorari  had  been  issued  or  applied  for  in  the 
first  instance.  And  in  either  case,  the  court  may  correct  by 
amendment  all  defects  and  irregularities  in  matters  of  form,  or 
procedure,  and  may  bring  in  all  parties  necessary  to  completely 
determine  the  matter  and  award  the  appropriate  relief  upon  the 
facts  established. 

^aOed  by  L.  1915,  cb.  231,  in  effect  Apr.  7.  1919. 
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CHAPTER  XVII. 
Certain  Special  Proceedings  Instituted  Without  Writ 


L—  Proe««dlB8f  BeUlIaf  t«  IttMlfeat  Dvbton  mi4  U  PrlKACM^ 

TTTIiB      n.  -  SaaiaiaiT  Proe«e4iBgs  t«  BMBfvr  ilit  Pm^v«sI(hi  ef  Seal  Prof^rtr* 

TITLB    UI.— PnfMilaffi  to  Pratah  •  CoaleBipt  of  Coari,  other  tb^u  • 

CiiMlaal  CMtoapt. 

TITLB     IT.^  Proeoodiaffi  to  €o11eet  •  Flat. 

TTTLA      T.—  ProceodUf f  to  DlfcoTor  the  Death  of  •  Teaaat  for  Llfr. 

TITLB     TL—  FroeeodlBare  fbr  the  Appolhtmeat  of  a  Committer  iif  the  Parson 

•■4  of  tie  ProMfty  of*  li«BBttr,  Idiot,  or  u  ntbltvAt  Hraak- 
ftrd;  Oeneral  Powera  aa4  Deiiea  of  the  Cummiiirr. 

TITLE   Tn«—  ProeeedlBO  f»r  the  DiipoNltloD  of  thn  Real  Propertj  of  an 

Infaatf  Laaatle,  Idiott  or  Habltaal  Draakard. 

TCrm  TnL—  Arbltiatloaa. 

TITLX     UL—  Praooedlagi  to  Forecloie  a  Mortrag e  by  Idvertlaeaieat. 

TITLE      X.— Praeoedlags  ta  Ghaage  the  Name  of  aa  ladiTldaal. 

TITLB    XL—  Proeeodlags  for  the  Tolaatarj  Diasolatlon  of  a  Gorporatioa. 

TITLB  ML— Prooeedtagi  Sappleaieatary  to  aa  Bxecatloa  Igalast  Property. 

TITLE  L 
proc^edmgs  relating  to  insolvent  debtors  and  to  prisoners. 

Article  1.  Diacharge  of  an  Inaolyent  from  his  debta*. 

2.  Exemption   from   arrest,    or   discharge   from   Imprisonment,    of    an 

InaoWent  debtor. 
S.  IMscbarge  of  an  Imprlaoned  judgment  debtor  from  imprisonment. 
4.  Care  of  the  property  of  a  person  confined  for  crime. 

ARTICLE   FIRST. 

Discharge  of  an  inaolveni  from  his  debts. 

8ce.  SI 40.  Who  may  be  discharged. 

2100.  To  what  court  application  to  be  made. 

2161.  Contents  of   petition. 

21S2.  Consent  of   creditors   to   be   annexed. 

2168.  Consent  of  executor,  administrator,    receiyer.   etc. 

2164.  Id.;  of  corporation,  etc. 

2166.  Id.;  of  partnerahlp. 

2166.  Eifect  of   consent   where   petitioner   Is  a   joint   debtor. 

2167.  Consent  of  purchaser  of  debt,  etc. 

2168.  Consenting  creditor  must  relinquish  security.  • 

2160.  Penalty  If  creditor  swears  falselj. 
2100.  AffldaTit  of  consenting  creditor. 

2161.  When  non-resident  creditor  to  annex  account,  etc. 

2103.  Petitioner's  schedule. 
2108.  His  affldaTlt. 

2104.  Order  to  show  canse. 

2106.  How  order  pobUshed  and   serred. 

2106.  Hearing. 

2107.  Patting  cause  on  calendar. 

2108.  Oppoelag  creditor  to  file  speciflcatloos.  and  may  demand  jary  trlaL 
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ARTIOUB  8K001ID. 

Eseempfion  from  amat,  or  didcharffe  from  impritoumerU^  of  «» 

ifuoltfent  ijCSbtor. 

See.  ^188.  WlM  may  be  exempted,  and  by  what  court. 
2180.  OcmteDta  of  petition. 

2190.  PeUtloner  a    achednle. 

2191.  Hla    alBdaTit. 

2192.  Order  to  aliow  canae. 
2198.  Hearing,    etc. 

2194.  Order    alrecting    aaaignment;    aaalgDment    pursauDt    thereto. 
2196.  When    dlacharge    to    be    granted;    effect    thereof. 

2196.  Dlacharge   to   be    recorded,    etc. 

2197.  Petitioner   to   be   released   from   Imprisonment. 

2198.  Debta  not   affected,   etc. 

2199.  Dlacharge,  when  toM. 

if  S1S8-2190     [Repealed  by  L.  1909,  ch.  17.    See  Consolidated 
Laws,  tit.  Debtor  and  Creditor  Law,  §§  lOO-lll.] 
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ARTICIiB  FOtJRTH. 

09f€  of  th€  property  of  a  permm  ecmfiiMdfor  crtma. 

Bee.  2219.  When  and  to  what  coart  application  to  be  made. 
2220.  WIio  maj   apply, 
^a&fil.  Creditor  most  rellDqaiah  wcoritr. 
2:222.  CoDteDta   of    petit  loo. 

2228.  Copy  of  Benteoce  and  afBdavlt  to  be  presented. 
2224.  Proceedings   upon  preeentatlon   of   tbe   papen. 

2226.  Id.;   on   return  of  order   to  abow  cauae. 
2220.  Is^ffect  of    order   appointing   trustee. 

2227.  Kemoyal    of  trustee;    appointment    of    new    trustee. 

2228.  Prisoner'a   proiterty;   bow   applied. 

iS228.  Id.;   to  be  delivered  to  bim  on  bis  discbarge. 

2230.  AppUcatlon  of  tbia  article  to  peraons  beretofore  sentenced. 

§§  2:2i&-22ao.    [Repealed  by  L.  1909,  ch.  47.    See  GonsoUdated 
L.aws,  tit.  Prison  Law,  %%  390HU)1.J 
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TITIiE  II. 

BMnunary    proceedings   to   recover   the    poesemioii  of  rea] 

property. 

^c.  2231.  When    tenant    may    be    removed. 

2232.  Person  bolUlng  over  land  8okl    etc.,   may  be  remored. 

2233.  Id.;   In  cnsc  of  fureihle  entry  or  detainer. 

2234.  Application;   to  whom   made. 

2236.  Who  can  maintain  proceedings;  content^  oC  petltloo. 
2230.  Notice   to   be   given   In   certain   cases. 

2237.  Petition    by    uelgbbor    of    bawdy-boose,    etc. 

2238.  Precept. 

2230.  Id.;    in  New-Yoric  city. 

2240.  Id.:  how  served. 

2241.  Duty  of   person   to  whom  copy  of  precept  Is  delivered. 

2242.  When  precept  to  be  served  on  landlord  of  bawdy-house,   ete. 

2243.  Proof  of  serrice  of  precept. 

2244.  Answer. 

2246.  Issues  upon  forcible  entry  or  detainer. 

2246.  In  N.  y.  district  court  cause  x&a7  be  transferred  to  anotlMr  ooon 

for  trial. 

2247.  Trial. 

2348,  Adjournment. 

2249.  Final    order   upon    trial. 

2260.  Amount   of   costs;    bow    collected. 

2261.  Warrant  to  dispossess  defendant. 

2262.  Execution  of  warrant. 

2263.  When   warrant  cancels  lease;   exception 

2264.  Warrant;  when  and  how  stayed. 

2266.  Undertaking;    how    disposed   of. 
2260.  Iledemptlon    by    lessee. 

2267.  Id.;  by  creditor  of  lessee. 

2268.  The    Inst    two    sections    qualified. 

2250.  Order  to  be  made  thereupon;    liability  of  person  redeemliiiek 

2260.  Appeal. 

2261.  KflTect   of   anneal   limited   In   certain   cases. 
22'52.  Wan-.ints;   bow  stayed  on  appeal. 

2263.  Appellate  court  may  award  restitution;   action  for  damages. 

2264.  Application   of   this   title;    effect  of  final  order. 
22G6.  How    proceeuings   under  this  title  to   be  stayed* 

S  2231.  IrVhen  tenant  may  be  removed. 

Id  either  of  the  following  cases,  a  tenant  or  lesnee  at  will. 
or  at  sufferance,  or  for  part  of  a  year,  or  for  one  or  more  jears, 
of  real  property,  inchiding  a  specific  or  nndivided  portion  of  a 
house,  or  other  dwelling,  and  his  assigns,  undertenants,  or  leml 
representatives,  may  be  removed  therefrom,  as  prescribed  in  this 
title: 

1.  [Am'd,  18»4.]  Where  he  holds  over  and  continues  fn 
possession  of  the  demised  premises,  or  any  portion  thereof,  aftpr 
the  expiration  of  his  term,  without  the  permission  of  the  land- 
lord; including,  elsewhere  than  in  the  city  of  New  York  sn<1 
Brooklyn,  a  case  whero  the  person  to  be  removed  became  the 
occupant  of  the  premises  as  a  servant  or  employee  and  the 
relation  of  master  and  servant  or  employer  and  employee  has 
been  lawfully  terminated  or  the  time  fixed  for  such  oocnpaocj 
by  the  agreement  between  the  parties,  has  expired;  bnt  if  by 
such  agreement  the  servant  was  to  be  permitted  to  occupy  Bach 
premises  for  a  period  beyond  the  term  of  employment  waA 
removal  shall  not  be  had  under  this  subdivision  Tiniest  9oA 
period  so  permitted  for  occupancy  has  expired,  or  the  relatSon 
of  master  and  servant  or  employer  and  employee  wa«  lawfully 
terminated  before  the  expiration  of  such  term  of  emptoyment' 
but  nothing  in  this  subdivision  contained  shall  be  constnied  as 
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iweventiiig  the  remoyal  of  Bttch  occupant  in  any  otber  lawfUS 
manner. 

Jm,  18M.  cb.  S38. 

2L  Where  he  holds  oyer,  without  the  like  permission^  after  a 
default  in  the  payment  of  rent,  pursuant  to  the  agreement 
nnder  which  the  demised  premises  are  held,  and  a  demand  of 
the  rent  has  been  made,  or  at  least  three  days'  notice  in  writing^ 
requiring.  i&  the  alternative,  the  payment  of  the  rent,  or  the 
possession  of  the  premises,  has  been  seryed,  in  behalf  of  the 
I>er8on  entitled  to  the  rent,  upon  the  person  owing  it,  as  pre- 
scribed in  this  title  for  the  seryice  of  a  precept. 

3*  Where  in  any  city  in  this  State  he  holds  oyer  and  continues 
la  possession  of  the  demised  premises,  or  any  portion  thereof, 
after  default  In  the  payment,  for  sixty  days  after  the  same 
shall  be  payable,  of  any  taxes  or  assessments  levied  on  such 
demised  premises  which  he  has  agreed  in  >vriting  to  pay  pur- 
suant to  the  agreement  under  which  the  demised  premises  are 
held,  and  a  demand  for  the  payment  of  such  taxes  or  assessments 
has  been  made,  or  at  least  three  days'  notice  in  writing,  requiring, 
in  the  alternative,  the  payment  thereof  and  of  any  interest  and 
penalty  thereon,  or  the  possession  of  the  promises,  has  been 
served,  in  behalf  of  the  landlord,  upon  the  lessee,  as  prescribed 
In  this  title  for  the  service  of  a  precept.  An  acceptance  of  any 
rent  by  the  lessor  or  his  legal  representatives  shall  not  be 
construed  as  a  waiver  of  the  aprreement  of  the  lessee  to  pay 
taxes  or  assessments,  so  as  to  preclude  the  lessor  from  the 
benefits  of  this  chapter. 

4.  Where  he,  being  in  possession  under  a  lease  for  a  term  of 
three  years  or  less,  has,  during  the  term,  taken  the  benefit  of 
an  insolvent  act,  or  has  been  adjudicated  a  bankrupt,  under  a 
baukmpt  law  of  ^e  United  States. 

5-    [AmM,  1913.]      Where  the  demised  premises,  or  any  pnrt 

thereof,  are  used  or  occupied  as  a  bawdy-house  or  house  or  place 

of  assignation  for  lewd  persons,  or  for  purposes  of  prostitution, 

or  for  any  illegal  trade  or  manufacture,  or  other  illegal  business. 
£b  lM4i  ^  448.     In  effect  Sept.   1,  1918. 

3  a.  S.  612.  8  28  (2  Edm.  629),  am*d;  L.  1S49.  ch.  193;  alao,  {  66,  added 
hr  Ifc  1808.  ch.  764.  8  1  (7  Edm.  886),  and  L.  1873,  ch.  688,  |  1  ^  Bdm. 
068),  consolidated  and  am'd. 

§   223S.  PernoB  holdtnar  over  land  sold,  etc.,  may  Ibe  re- 


in either  of  the  following  cases,  a  person,  who  holds  over  and 
continues  in  possession  of  real  property,  after  notice  to  quit  the 
same  has  been  given,  as  prescribed  in  section  2236  of  this  act, 
and  his  assigns,  tenants,  or  legal  representatives,  may  be  re- 
moTed  therefrom,  as  prescribed  in  this  title: 

1.  Where  the  property  has  been  sold  by  virtue  of  an  execution 
BgninEt  him,  or  a  person  under  whom  he  claims,  and  a  title 
nnder  the  sale  has  been  perfected. 

2-  Where  the  property  has  been  duly  sold,  upon  the  foreclosure. 
hy  proceedings  taken  as  prescribed  in  title  -ninth  of  this  chnptor, 
of  a  mortgage,  executed  by  him,  or  a  person  under  whom  he 
claims,  and  the  title  under  the  foreclosure  hns  been  duly 
perfected. 

8.  Where  he  occupies  or  holds  the  property,  under  an  agreement 
nrltli  the  owner  to  occupy  and  cultivate  It  upon  shares,  or 
for  a  share  of  the  crops,  and  the  time,  fixed  in  the  agreemenit 
for  his  occupancy,  has  expired. 
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4.  LAm'd,  18B4.J     Where  be,  or  the  person  to  whom  lie  hM 

succeeded,  has  intruded  into,  or  squatted  upon,  any  real  propert7» 
without  the  permission  of  the  person  entitled  to  the  possessioD 
thereof,  and  the  occupancy,  thus  commenced,  has  continued  wiU 
out  permission  from  the  latter;  or,  after  a  permission  given  b: 
him  has  been  revoked,  and  notice  of  the  revocation  given  ti 
the  person  or  persons  to  be  removed. 

Subd.  4  of  9  28,  B.  8..  am'd:  L.  18T4,  eta.  206.  and  fi  81.  B.  8.;  U  18M. 
ofa.  282. 

i  2283.  Id.)  in  ease  of  forcible  entry  or  detainer. 

An  entry  shall  not  be  made  into  real  property,  but  in  a  case 
where  entry  is  given  by  law;  and,  in  such  a  case,  only  in  a 
peaceable  manner,  not  with  strong  hand,  nor  with  multitude  of 
people. ,  *A  person  who  makes  a  forcible  entry  forbidden  by  this 
section,  or  who,  having  peaceably  entered  upon  real  property, 
holds  the  possession  thereof  by  force,  and  his  assigns,  under- 
tenants, and  legal  representatives,  may  be  removed  therefrom, 
as  prescribed  in  this  title. 

•   2  B.  8.  507,  Si  1  AQd  2  (2  Edm.  623). 

I  2284.   [Am'd,  1898.]    Application )  to  whom  maAe. 

Application  for  removal  of  a  person  from  real  property,  as 
prescribed  in  this  title,  may  be  made  to  the  county  jod^e  or 
special  county  judge  of  the  county  or  a  justice  of  the  peace  of 
the  city  or  town  or  the  mayor  or  recorder  of  the  city  wherein 
the  real  property,  or  a  portion  thereof,  is  situated.  Application 
may  also  be  made,  if  the  property,  or  a  portion  thereof*  be 
situated  in  the  city  of  New  York  to  a  judge  of  the  city  court  of 
the  city  of  New  York  or  the  district  court  of  the  district  within 
which  the  property,  or  a  portion  thereof,  is  situated,  or  tf  the 
judge  of  such  court  be  for  any  reason  disqualified,  to  the  district 
court  of  an  adjoining  district;  if  in  the  city  of  Brooklyn,  to  a 
police  justice  of  that  city;  if  in  the  city  of  Albany,  or  in  the  dty 
of  Troy,  to  a  justice  of  the  justices*  court  of  that  city;  if  in  the  city 
of  Yonkers,  to  the  city  judge  of  that  city;  if  in  the  cities  of 
Syracuse,  Rochester  or  Buffalo,  to  a  judge  of  the  maniclpal 
court  of  said  cities.  Where  the  property  is  situated  in  an  incor- 
porated village,  the  boundaries  of  which  embrace  portions  of 
two  or  more  towns,  application  may  be  made  to  a  lostice  of  the 
peace  of  either  town,  who  keeps  an  office  in  the  village. 

Section  88.  B.  8..  am*d;  L.  1648.  ch.  198  (2  Bdm.  S20);  Oonat^  art.  8.  1 15; 
Const.  1846.  art.  8,  f  16;  L.  1848,  cb.  800 :  L.  1861.  ch.  106;  Oooat.  \9t% 
art.  6,  J  16;  h.  1850,  eta.  206.  I  8;  L.  18T6.  Cb.  259.  I  1;  U  1852.  m.  89«  i  1; 
L.  1857,  ch.  844,  I  77,  rabd.  2;  h.  1868.  ch.  189  (6  Mm.  S*);  Oa.  Pwe., 
f  66.  am'd;  L.  1870,  eh.  741.  |  4  (7  Edm.  774):  L.  1877.  eh.  187;    V,  18T0i 


ch.  386;  L.  1821.  ch.  47.  11;  L.  1884.  Cb.  271,  M  1  and  19;  L.  IgTS,    

B  1;  L.  1878,  ch.  61,  I  2;  L.  1878,  cb.  186.  8  7;  iL  lg76,  ch.  196,.  115  aod  16: 
L.  1849.  ch.  126,  I  26;  L.  1870.  ch.  4lt).  |  18;  L.  1864,  eh.  96.  i  »;  Ll  i8B7. 
eh.  861,  §  6;  L.  1896,  eh.  946. 

I  2Sd5.  [Am*d,  1918.]  'Whn  oan  lualntaln  proece^ttasa} 
eontemta  of  petition. 

The  application  may  bo  made  by  the  landlord  or  lessor  of  the 
demised  premises;  the  purchaser,  upon  the  execution  or  fore- 
closure sale;  the  person  forcibly  put  out  or  kept  out;  the  peraoa 
with  whom,  as  owner,  the  nTreement  was  made,  or  the  owner 
of  the  property  occupied  under  nn  npreomenf,  to  cuttirate  the 

f>roperty  upon  shares,  or  for  a  ^hare  of  the  crops;  or  the  persoa 
awfully  entitled  to  the  possession  of  the  property  intruded  ii&ts 
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or  aquattod  upon,  aa  the  cMe  nqniree;  or  bj  the  legal  r^pre^ 
Matatire,  agent,  or  astigaee  of  the  landlord,  purchaser,  or  other 
persion,  so  entitleti  to  apply,  or  by  the  person  or  corporation  au- 
thorized to  proceed  under  section  twenty-two  hundred  and  thirty- 
aeveii  of  this  act  The  applicant  must  present  to  the  judge  or 
justice,  a  written  petition,  verified  in  like  manner  as  a  verified 
complaint  in  an  action  brought  in  the  supreme  court;  describing 
the  premises  of  which  the  possession  is  claimed,  and  the  interest 
therein  of  the  petitioner,  or  the  person  whom  he  represents;  stat- 
ing the  facts,  which,  according  to  the  provisions  of  this  title,  au- 
thorize the  application  by  the  petitioner,  and  the  removal  of  the 
person  in  possession;  naming,  or  otherwise  intelligibly  designating 
the  person  or  persons  against  whom  the  special  proceeding  Is  in- 
stituted, and,  if  there  are  two  or  more  such  persons,  and  some 
are  undertenants  or  assigns,  specifying  who  are  Drincipals  or 
tenants,  and  who  are  undertenants  or  assigns;  ana  praying  for 
a  final  order  to  remove  him  or  them  accordingly. 

Sections  2,  3.  and  29,  K  8..  aqu'd  and  coaaoIlOateil.     See  1  T.  A  C.  533. 
*d   L.    191S,   ch.  448.      In  effect  Sept.    1,   1013. 


I  3989*  Hotl0€i  to  1»e  vivea  la  certain  eauev. 

Where  the  person  to  be  removed  is  a  tenant  at  will,  or  at 
ailffaranee,  the  petition  must  state  the  facts,  showing  that 
the  tenancy  has  been  terminated,  by  giving  notice,  as  required 
by  law.  Where  the  application  is  mode  in  a  ease  specified  in 
seetion  2232  of  this  act,  the  petition  muat  state  that  a  notice,  m 
behalf  of  the  applicant,  requiring  all  persons  occupying  the  prop- 
erty to  quit  the  same,  by  a  day  specified,  has  been  either  served 
personally  upon  the  person  or  persons  to  be  removed,  or  affixed 
oonaplcuoualy  upon  the  property,  at  least  ten  days  before  the 
day  specified  therein, 

BcctioQ  81,  a.  S..  and  I^.  1357,  di,  396,  ||  2  and  8  (4  Sdm.  617). 

f  918T.  lAfls'dv  1818.]  Petition  in  oaae  of  bawdy-lio«se«« 
ote« 

An  owner  or  tenant,  including  a  tenant  of  one  or  more  rooms  of 
an  apartment  hoqse  or  tenement  house,  of  any  premisee  within 
two  hundred  feet  from  other  demised  real  property  used  or 
occupied  ia  whole  or  in  part,  as  a  bawdy-house,  or  house,  or 
place  of  awigoation  for  lewd  persons,  or  for  purposes  of  prosti- 
tution, or  aajr  domestio  corporation  organised  for  the  suppression 
of  Tice,  subject  to  or  which  submits  to  visitation  by  the  state 
board  of  charities,  and  poesesaes  f,  certificate  from  such  board 
of  auidi  fact  and  of  conformity  with  its  regulations,  may  serve 
personally  upon  the  owner  or  landlord  of  the  premises,  so  used 
or  occupied,  or  npon  his  agent,  a  written  notice,  requiring  the 
owner  or  landlord  to  make  an  application  for  the  removal  of  the 
person  so  using  or  occupying  the  same.  If  the  owner  or  land- 
lord, or  hit  agent,  does  not  make  such  application,  within  five 
days  thereafter;  or,  having  made  it,  does  not  in  good  faith  dili- 
sently  proaecpte  It;  the  person  or  corporation  giving  the  notice 
may  make  an  apf^loatlon  for  such  removal  on  a  petition  stating 
the  JnrMietleaal  facta,  which  application  dhall  nave  the  same 
effect,  except  as  otherwise  expressly  prescribed  in  this  title,  as 
tlionfh  the  appUeaat  were  the  owner  or  landlord  of  the  premises, 
and  shall  have  preeedaaet  over  any  similar  application  thereafter 
maae  by  such  owner  or  landlord  or  to  one  theretofore  made  by 
klai  and  net  prosecuted  diligently  aad  is  good  faith.    Proof  of 
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the  ill  repute  of  the  demised  premises  or  of  the  inmates  thereof 
or  of  those  resorting  thereto  shall  constitute  presumptive  evi- 
dence of  the  unlawful  use  of  the  demised  premises,  reqaired  to 
be  stated   in  the  petition  for  removal. 

Sections  BO  and  61,  R.  S. ;  L.  1868,  ch.  764  (7  Edm.  336).  Am'd.  L. 
1918,  ch.  448.     In  effect  Sept.  1.  1913. 

i  2288.  Preeept. 

The  judge  or  justice,  to  Whom  a  petition  is  presented,  as  pre- 
scribed in  either  of  the  foregoing  sections  of  this  title,  must 
thereupon  issue  a  precept,  directed  to  the  person  or  persons 
designated  in  the  petition,  as  being  in  possession  of  the  property, 
and  requiring  him  or  them  forthwith  to  remove  from  the  prop- 
erty, describing  it,  or  to  show  cause,  before  him,  at  a  time  and 
place  specified  in  the  precept,  why  possession  of  the  property 
should  not  be  delivered  to  the  petitioner,  or,  in  the  case  specified 
in  the  last  section,  to  the  owner  or  landlord.  The  precept  must 
be  returnable,  not  less  than  three  nor  more  than  five  days  after 
it  is  issued;  except  that,  where  the  proceeding  is  taken,  upon  the 
ground  that  a  tenant  continues  in  possession  of  demised  premises 
after  the  expiration  of  his  term,  without  the  permission  of  his 
landlord,  and  the  application  is  made  on  the  day  of  the  expira- 
tion of  the  lease,  or  on  the  next  day  thereafter,  the  precept  may, 
in  the  discretion  of  the  judge  or  justice,  be  made  returnable  on 
the  day  on  which  it  is  issued,  at  any  time  after  twelve  o*dock, 
noon,  and  before  six  o'clock  in  the  afternoon. 

SMUon  80,  B.  8.,  sm'd;  U  1861.  ch.  460;  L.  1868,  ch.  828,  f  1  <7  Bda. 
866). 

I  2238.  Id.  I  In  New- York  city. 

In  the  city  of  New- York,  where  the  application  is  made  to  a 
district  court,  the  petition  must  be  filed  with,  and  the  precept 
must  be  Issued  by,  the  clerk  of  the  court;  and  the  precept  most 
be  made  returnable  before  the  court,  at  the  place  designated, 
pursuant  to  law,  for  holding  the  court;  and  all  subsequent  pro- 
ceedings in  the  cause  -must  be  had  at  that  place,  except  as  otner- 
wise  prescribed  in  section  2246  of  this  act.  If,  upon  the  return 
of  the  precept,  or  upon  an  adjourned  day,  the  justice  is  unable, 
by  reason  of  absence  from  the  court  room  or  sickness,  to  hear 
the  cause,  or  it  is  shown  by  affidavit  that  he  is  for  any  reason 
disqualified  to  sit  in  the  cause,  or  is  a  necessary  and  material 
witness  for  either  party,  a  justice  of  any  other  district  court  of 
the  city  may  act  in  his  place  at  the  same  court  room. 

L.  1863.  ch.  189,  (6  Bdm.  86);  Co.  Proc.,  |  66;  I«.  1876.  4di.  3M»  f  1; 
L.   1877,  ch.   187,   f   1.     See  {  8208,  poet. 

i  2240.  [Ajn'd«  1918.]     Id.|  how  servecU 

The  precept  must  be  served  as  follows: 

1.  By  delivering,  to  the  person  to  whom  it  is  directed,  or,  if  It 
is  directed  to  a  corporation,  to  an  officer  of  the  corporation,  upon 
whom  a  summons,  issued  out  of  the  supreme  court,  in  an  action 
against  the  corporation,  might  be  served,  a  copy  of  the  precept, 
together  with  a  copy  of  the  petition,  and  at  the  same  time  show- 
ing him  the  original  precept. 

2.  If  the  person,  to  wnom  the  precept  is  directed,  resides 
in  the  city  or  town  in  which  the  property  is  situated,  bnt  is 
absent  from  his  dwelling-house,  service  may  be  made  by  deliv- 
ering a  copy  thereof,  together  with  a  copy  of  the  petition,  at  liis 
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dwellins-honse,  to  a  person  of  suitable  age  and  discretion,  who 
resides  there;  or,  if  no  such  person  can,  with  reasonable  dili- 
l^nce,  be  found  there,  upon  whom  to  make  service,  then  by  de- 
li verini;  a  copy  of  the  precept  and  petition,  at  the  property 
■ought  to  be  recovered,  either  to  some  person  of  suitable  age  and 
discretion  residing  there,  or  if  no  such  person  can  be  found 
there,  to  any  person  of  suitable  age  and  discretion  employed 
there. 

3.  Where  service  cannot,  with  reasonable  diligence,  be  made, 
as  prescribed  In  either  of  the  foregoing  subdivisions  of  this  sec- 
tion, by  afBzing  a  copy  of  the  precept  and  petition  upon  a  con- 
spicuous part  of  the  property. 

If  the  precept  is  returnable  on  the  day  on  which  it  is  issued, 
it  must  be  served  at  least  two  hours  before  the  hour  at  which  it 
is  returnable;  in  every  other  case,  it  must  be  served  at  least 
two  days  before  the  day  on  which  it  is  returnable. 

Sectloa  S2.  B.  8.:  L.  1867.  ch.  684,  and  L.  1898,  ch.  828  (7  Edm.  356). 
Am'd  by  L.  1913,  ch.  277.     In  effect  Sept.  1,  1913. 

f  SBMl.  Onty  of  person  to  ^whom  eop^  of  preoept  is  de- 


A  person,  to  whom  a  copy  of  a  precept,  directed  to  another,  is 
delivered,  as  prescribed  in  this  title,  must,  without  any  avoidable 
delay,  deliver  it  to  the  person  to  whom  it  is  directed,  if  he  can  be 
found  within  the  same  town  or  city;  or,  if  he  cannot  be  so  found, 
to  his  agent  therein;  and  if  neither  can  be  so  found,  after  the 
exercise  of  reasonable  diligence,  before  the  time  when  the  precept 
is  returnable,  to  the  judge  or  justice  who  issued  the  same,  at  the 
time  of  the  return  thereof,  with  a  written  statement  indorsed 
thereupon,  that  he  has  been  unable,  after  the  exercise  of  reason- 
able diligence,  to  find  the  person  to  whom  the  precept  is  directed, 
or  his  agent,  within  the  town  or  city.  A  person,  who  wilfully 
violates  any  provisions  of  this  section,  is  guilty  of  a  misdemeanor; 
and,  if  he  is  a  tenant  upon  the  property,  forfeits  to  his  landlord 
the  value  of  three  years'  rent  of  the  premises  occupied  by  him. 
A  copy  of  this  section  must  be  indorsed  upon  each  copy  of  A  pre- 
cept, served  otherwise  than  personally  upon  the  person  to  whom 
it  IS  directed. 

L.  1868.  ch.  828.  i  3  (7  Edm.  356) ;  and  1  B.  S.  748,  i  27  (1  Edm.  699). 

f  2042.  Wlieii  precept  to  be  served  on  landlord  of  bawdy- 
hovse,  etc. 


Where  the  case  is  within  section  2237  of  this  act,  the  precept 
must  be  directed  to  and  served  upon  the  owner  or  landlord,  or  his 
agent,  and  also  upon  the  tenant  or  occupant  of  the  property. 
Either  or  both  of  them  may,  upon  the  return  day,  appear  and 
show  cause  why  the  tenant  or  occupant  should  not  be  removed 
from  the  property. 

Parts  of  If  63  and  64;  U  1868,  ch.  764  (7  Edm.  386). 

i  8248.  Proof  of  sorTice  of  precept. 

At  the  time  when  the  precent  is  returnable,  the  petitioner 
must,  unless  the  adverse  party  appears,  make  due  proof  of  the 
service  thereof,  showing  the  time,  and  the  place  and  manner  of 
service;  and,  unless  service  was  made  personally  upon  the  ad- 
verse party,  or  by  affixing  a  copy  of  the  precept,  the  name  of 
the  person  to  whom  a  copy  of  the  precept  was  delivered,  if  his 
name  can  be  ascertained  with  reasonable  diligence.     Where  serv- 

5S1 
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ic«  is  made  hy  a  Bheriff,  constable,  or  nuirshal,  it  may  be  preT«4 
by  his  certificate^  stating  the  facts. 

Section  S3.  H.  8.,  alK>  i  32,  av'il:  U  ISAS.  eh.  8S8  (T  Bdn.  M«). 

I  8S44.  [Am*d,  1808.]     Am«w*r. 

At  the  time  when  the  precept  is  returnable  without  waitinf  •* 
prescribed  in  an  action  before  a  jostice  of  the  peace,  or  in  m  dis- 
trict court  in  the  city  of  New  York,  the  person  to  whom  it  Is 
directed  or  his  landlord,  or  any  person  in  possession  or  claiming 
possession  of  the  premises,  or  a  part  thereof,  ma7  file  with  the 
jndge  or  justice  who  issued  the  precept,  or  with  the  derk  of  the 
court,  a  written  answer,  Terifled  in  like  manner  as  a  yerified 
answer  in  an  action  in  the  supreme  court,  denying  geaeraUy  the 
allegations,  or  specifically  any  material  allegation  of  the  petition, 
or  setting  forth  a  statement  of  any  new  matter  constituting  a 
legal  or  equitable  defence,  or  counterclaim.  Such  defence  or 
counterclaim  may  be  set  up  and  established  In  like  manner  as 
though  the  claim  for  rent  in  such  proceeding  was  the  subject  of 
an  action. 

U  t893.  ch.  706. 

I  22148.  lasnea  upon  forcible  entry  or  detalAer. 

Where  the  application  Is  founded  upon  an  allegation  of  forcible 
entry  or  forcible  holding  out,  the  petitioner  must  allege  and  prore 
that  he  was  peaceably  in  actual  possession  of  the  property,  at  the 
time  of  a  forcible  entry,  or  in  constructive  possession,  at  the 
time  of  a  forcible  holding  out;  and  the  adverse  party  must  either 
deny  the  forcible  entry,  or  the  forcible  holding  out,  or  allege,  in 
his  defence,  that  he,  or  his  ancestor,  or  those  whose  interest  he 
claims,  had  been  in  quiet  possession  of  the  property,  for  three 
years  together  next  before  the  alleged  forcible  entry  or  detainer; 
and  that  his  interest  is  not  ended  or  determined,  at  the  time  of 
the  trial. 

Id. ;  SS  6  and  11,  am'd. 


I  2846.  In  N.  Y.  dtstrlet  eonrtt  ennae  majr  be  trmnaferred 
to  nnottaer  court  for  trial. 

In  a  district,  court  of  the  city  of  New- York,  at  the  time  of 
joining  issue,  the  justice  sitting  in  the  cause  may,  in  his  discre- 
tion, upon  motion  of  either  party,  or,  if  no  justice  is  present,  the 
clerk  may,  by  consent  of  both  parties,  make  an  order  transferring 
the  cause  for  trial,  to  a  district  court  of  an  adjoining  district, 
which  thereupon  has  the  same  jurisdiction  and  power  mt  its 
own  court  house,  as  if  the  property  was  situate  within  its  dis- 
trict. 

L.    1877,   ch.    187,    |   2,   amM. 

i  2247.  (Am'd,  1881  and  1882.]     TrUl. 

The  issues  joined  by  the  petition  and  answer  must  be  tried  b(7 
the  judge  or  justice,  unless  either  party  to  such  proceedings  shall 
at  the  time  designated  in  such  precept  for  showing  cause,  de- 
mand a  jury  and  at  the  time  of  such  demand  pay  to  such  jndge 
or  justice  the  necessary  costs  and  expenses  of  obtaining  sack 
jury.  If  a  jury  be  demanded  and  such  costs  and  expenass  bt 
paid,  the  judge  or  justice  with  whom  such  petition  shall  be  filed 
shall  nominate  twelve  reputable  persons  oualified  to  serre  as 
jurors  in  courts  of  record,  and  shall  issue  his  precept  dlvecrtsd  ts 
the  sheriff  or  one  of  the  constables  of  the  eounty,  or  any 
stable  or  marshal  of  the  city  or  town,  commsnding  him  i» 
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mon  the  persons  so  nominated  to  appear  before  such  jucU;e  or 
justice  at  sucii  time  or  place  as  he  shall  therein  appoint,  not 
more  than  three  days  from  the  date  thereof,  for  the;  purpose  of 
trying  the  said  matters  in  difference.  Six  of  the  persons  so 
Bommoned  shall  be  drawn  in  like  manner  as  jurors  in  justices' 
courts,  and  shall  be  sworn  by  such  judge  or  justice  well  and 
truly  to  hear,  try  and  determine  the  matters  in  difference  be- 
tween the  parties.  After  bearing  the  allegations  and  proofs  of 
the  parties,  the  said  jury  shall  be  kept  together  until  they  agree 
on  their  yerdict,  by  the  sheriff  or  one  of  his  deputies,  or  a  con- 
stable, or  by  some  proper  person  appointed  by  the  judge  or 
justice  for  that  purpose,  who  shall  be  sworn  to  keep  such  jury 
as  is  usual  in  like  cases  of  courts  of  record.  If  such  jury  can- 
not agree  after  being  kept  together  for  such  time  as  such  judge 
or  justice  shall  deem  reasonable,  he  may  discbarge  them  and 
nominate  a  new  jury,  and  issue  a  new  precept  in  manner  afore- 
said. 

B.  S.  I  34. 

I  2248.  Adjovrninieiit. 

At  the  time  when  issue  is  joined,  the  judge  or  justice  may.  in 
his  discretion,  at  the  request  of  either  party,  and  upon  proof  to 
his  satisfaction,  by  affidavit  or  orally,  that  an  adjournment  is 
necessary,  to  enable  the  applicant  to  procure  his  necessary  wit- 
nesses, or  by  consent  of  all  the  parties  who  appear,  adjourn  the 
trial  of  the  issue,  but  not  more  than  ten  days;  except  by  consent 
of  all  parties. 

B.  8.,  I  41. 

I  2248.  Final  order  upon  trial. 

If  sufficient  cause  is  not  shown  upon  the  return  of  the  precept; 
or  if  the  yerdict  of  the  jury,  or  the  decision  of  the  judge  or  jus- 
tice, upon  a  trial  without  a  jury,  is  in  fayor  of  the  petitioner; 
the  judge  or  justice  must  make  a  final  order,  awarding  to  the 
petitioner  the  deliyery  of  the  possession  of  the  property;  except 
that,  where  the  case  is  within  section  2237  of  this  act,  the  final 
order  must  direct  the  removal  of  the  occupant.  In  either  case, 
the  final  order  must  award  to  the  petitioner  the  costs  of  the 
special  proceeding.  If  the  verdict  or  decision  is  in  favor  of  the 
person  answering,  the  judge  or  justice  must  make  a  final  order 
accordingly,  and  awarding  to  him  the  costs  of  the  special  pro- 
ce<K]ing. 

Id.,  II  38,  80  and  61.     See  L.  1849.  cb.  193  (2  Edm.  538). 


I  2260.  (Am'd,  1882.]  Amount  of  costs  i  how  eoUected. 

Costs,  when  allowed,  and  the  fees  of  officers,  except  where  a 
tee  is  specially  given  in  chapter  twe4ty-one  of  this  ftct,  must  be 
at  the  rate  allowed  by  law  in  an  action  in  a  Justice's  court. 
and  are  limited  in  like  manner;  unless  the  application  is  founded 
upon  an  allegation  of  forcible  entry  or  forciole  holding  out;  in 
which  case,  the  judge  or  justice  may  award  to  the  successful 
party  a  fixed  sum  as  costs,  not  exceediug  fifty  dollars,  in  addition 
to  his  disbursements.  If  the  final  order  is  made  by  a  county 
jodge,  or  a  special  county  judge,  or  by  a  mayor  or  recorder,  an 
ezecntion  to  collect  the  costs  may  be  issued  thereupon  ns  if  it 
was  a  judgment  of  a  justice  of  the  peace  of  the  sunie  city  or 
county;  and  for  that  purpose  the  officer  takes  the  place  of  a  jus- 
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tice  of  the  peace.  In  every  other  case  an  execution  may  be 
issued  to  collect  the  costs  awarded  thereby  as  if  the  fins) 
order  was  a  judgment,  rendered  in  the  court,  of  which  the  judge 
or  justice  is  the  presiding  officer. 

Id.,  II  12,  IS,  22  and  part  of  i  51.  am'd  and  consolidated.  Am*d  L.  1882. 
ch.  890. 

I  2251.  [Am'd,  1882.]    UTarrant  to  dlsposaeaa  defendant. 

Where  the  final  order  is  in  favor  of  the  petitioner,  the  judge 
or  justice  must  thereupon  issue  a  warrant,  under  his  hand,  di- 
rected to  the  sheriff  of  the  county,  or  to  any  constable  or  marshal 
of  the  city  or  town,  in  which  the  property,  or  a  portion  thereof, 
is  situated,  or  if  it  is  not  situated  iu.  a  city,  to  any  constable  of 
any  town  in  the  county,  describing  the  property,  and  commanding 
the  officer  to  remove  all  persons  therefrom,  and  also,  except 
where  the  case  is  within  section  2237  of  this  act,  to  put  the 
petitioner  into  the  full  possession  thereof. 

Id.,  IS  13.  33  and  39.  See  L.  1857.  ch.  684;  also,  |i  58,  59,  63,  64,  and 
L.  1868,  ch.   764   (7  Edm.  335). 

I  2262.  ESzeention  of  warrant. 

The   officer,  to    whom  the   warrant  is   directed  and    delivered, 
must  execute  it,  according  to  the  command  thereof,  between  the 
hours  of  sunrise  and  sunset. 
R.  S..  I  40. 

I  2268.  IVheii  warrant  cancels  lease  i  exception. 

The  issuing  of  a  warrant  for  the  removal  of  a  tenant  from 
demised  premises,  cancels  the  agreement  for  the  use  of  the  prem- 
ises, if  any,  under  which  the  person  removed  held  them;  and 
annuls  accordingly  the  relation  of  landlord  and  tenant,  except 
that  it  does  not  prevent  a  landlord  from  recovering,  liy  action, 
any  sum  of  money,  which  was,  at  the  time  wnen  the  precept  was 
issued,  payable  by  the  terms  of  the  agreement,  as  rent  for  the 
premises;  or  the  reasonable  value  of  the  use  und  oecupation 
thereof,  to  the  time  when  the  warrant  was  issued,  for  any  period 
of  time,  with  respect  to  which  the  agreement  does  not  make 
any  special  provision  for  payment  of  rent.  I 

Id..  I  43.  also,  I  GO;  L.  1868.  ch.  764  (7  Edm.  336). 

I  2254.  lAm*d,  1886.J    l^arranti  when  and  how  stayed.  | 

The  party,  against  whom  a  final  order  is  made,  requiring  the 
delivery  oi  poKsessiun  to  the  petitioner,  may,  at  any  time  before 
a  warrant  is  issued,  stay  the  issuing  thereof;  and  also  stay  an 
execution  to  collect  the  costs,  as  follows: 

1.  AVhtro  the  final  order  establishes  that  a  lessee  or  tenant 
holds  ovor,  after  a  default  in  the  payment  of  rent,  or  of  taxes 
or  asscssnuMirs,  he  may  effect  a  stay,  by  payment  of  the  r«it 
due,  or  of  such  taxes  or  assessments,  and  interest  and  penalty, 
if  any  thereon  due,  and  the  costs  of  the  special  proceeding;  or 
by  delivering  to  the  judge  or  justice,  or  the  clerk  of  the  court, 
his  undertaking  to  the  petitioner,  in  such  sum  and  with  such 
sureties  as  the  judge  or  justice  approves,  to  tne  effect  that  he 
will  pay  the  rent,  or  such  taxes  or  assessments,  and  interest  and 
penalty  and  costs,  within  ten  days,  at  l^ie  expiration  of  whirfa 
time  a  warrant  may  issue,  unless  he  produces  to  the  judge  or 
justice  satisfactory  evidence  of  the  payment. 

2.  Where  the  final  order  establishes  that  a  lessee  or  tenant  ha? 
taken  ^the  benefit  of  an  insolvent  act,  or  has  been  adjudicated  a 
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bankrupt,  he  may  effect  a  stay  by  paying  the  coats  of  the  spedal 
proceeding,  and  by  deliTering  to  the  judge  or  justice,  or  the  clerk 
of  the  court,  his  undertaking  to  the  petitioner,  in  such  a  sum 
and  with  such  sureties  as  the  judge  or  justice  approves,  to  the 
effect,  that  he  will  pay  the  reut  of  the  premises,  as  it  has  become, 
or  thereafter  becomes  due, 

3.  Where  the  final  order  establishes  that  the  person  against 
whom  it  is  made,  continues  in  possession  of  real  property,  which 
has  been  sold  by  yjrtue  of  an  execution  against  his  property,  tik* 
may  effect  a  stay,  by  paying  the  costs  of  the  BpcH'ial  proceeding, 
and  delivering  to  the  judge  or  justice,  or  the  clerk  of  the  court, 
an  affidavit,  that  he  claims  the  possession  of  the  property,  by 
virtue  of  a  right  or  title,  acquired  after  the  sale,  or  as  guardian 
or  trustee  for  another;  together  with  his  undertaking  to  the  peti- 
tioner, in  such  a  sum  and  with  such  sureties  as  the  judge  or 
justice  approves,  to  the  effect,  that  he  will  pay  any  costs  and 
damages,  which  may  be  recovered  against  him,  in  an  action  of 
ejectment  to  recover  the  property,  brought  against  him  by  the 
petitioner  within  six  mouths  thereafter;  and  that  he  will  not 
commit  any  waste  upon  or  injury  to  the  property,  during  his 
Q<*cupation  thereof. 

B.  S.,  i  44,  am'd  by  L.  1857,  ch.  684 ;  and  ||  46  and  40. 

I  2S266.  llndertalclnei  bow  dlspoaed  of. 

Where  an  undertaking  is  given,  in  a  case  specified  in  sub- 
division first  of  the  last  section,  the  judge  or  justice  must  deliver 
it  to  the  person  against  whom  the  final  order  wos  made,  upon 
his  producing  the  evidence  of  payment,  mentioned  in  that  sub- 
division. If  he  does  not  produce  such  evidence  within  ten  days, 
the  judge  or  justice  must  deliver  it  to  the  petitioner.  In  every 
other  case  specified  in  the  last  section,  the  judge  or  justice  must 
deliver  the  undertaking  to  the  petitioner,  immediately  after  his 
approval  thereof. 

I  2260.  Redemption  by  lessee. 

Where  the  special  proceeding  is  founded  upon  an  allegation 
that  a  lessee  holds  over,  after  a  default  in  the  payment  of  rent, 
and  the  unexpired  term  of  the  lease,  under  which  the  premises 
are  held.  exc€»ed8  five  years,  at  the  time  when  the  warrant  is 
issued;  the  lessee,  his  executor,  administrator,  or  assignee,  may, 
at  any  time  within  one  year  after  the  execution  of  the  warrant, 
pay  or  tender  to  the  petitioner,  his  heir,  executor,  administrator, 
or  assignee,  or  if,  within  five  days  before  the  expiration  of  the 
year,  he  cannot,  with  reasonable  diligence,  be  found  within  the 
city  or  town,  wnerein  the  property,  or  a  portion  thereof,  is  situ- 
ated, then  to  the  judge  or  justice  who  issued  the  warrant,  or  his 
successor  in  office,  all  rent  in  arrear  at  the  time  of  the  payment 
or  tender,  with  interest  thereupon,  and  the  costs  and  charges 
incurred  by  the  petitioner.  Thereupon  the  person  making  the 
payment  or  tender,  shall  be  entitled  to  the  possession  of  the 
demised  premises,  under  the  lease,  and  may  hold  and  enjoy  the 
same,  according  to  the  terms  of  the  original  demise,  except  as 
otherwise  prescribed  in  the  next  section  but  one. 

U   1842,  di.  240,  I  1   (4  Edm.  661).  am*d. 

SS6 


II  2257-5d  SUMMARY  PROC.  FOR  LAND.  c.  17,  t  i 

I  22G7.  Id.,'  br  creditor  of  leaaeo. 

In  a  case  specified  in  the  last  section,  a  judgment  creditor  of 
the  lessee,  whose  judgment  was  docketed  in  the  county,  before 
the  precept  was  issued,  or  a  mortgagee  of  the  lease,  whose  mort- 
gage was  duly  recorded,  in  the  county,  before  the  precept  wai 
issued,  may,  at  auy  time  before  the  expiration  of  one  year  after 
the  execution  of  the  warrant,  unless  a  redemption  has  been  made 
as  prescribed  iu  the  last  section,  file  with  the  judge  or  justice 
who  iasu€'d  the  warrant,  or  with  his  successor  in  office,  a  notice, 
specifying  his  interest  and  the  sum  due  to  him;  describing  the 
premises;  and  stating  that  it  is  his  intention  to  redeem  as  pie> 
scribed  iu  this  section.  If  a  redemption  is  not  made  by  the  lessee, 
his  executor,  administrator,  or  assignee,  within  a  year  after  the 
execution  of  the  warrant,  the  person  so  filing  a  notice,  or,  if  two 
or  more  persons  have  filed  such  notices,  the  one  who  holds  the 
first  lien,  may,  at  any  time  before  two  o'clock  of  the  day.  not  a 
Sunday  or  a  public  holiday,  next  succeeding  the  last  day  of  the 
year,  redeem  for  his  own  benefit,  in  like  manner  as  the  lessee,  his 
executor,  administrator,  or  assignee  might  have  so  redeemed. 
Where  two  or  more  judgment  creditors  or  mortgagees  hare  filed 
such  notices,  the  holder  of  the  second  lien  may  so  redeem,  at 
any  time  before  two  o'clock  of  the  day,  not  a  Sunday  or  a  public 
holiday,  next  succeeding  that  in  which  the  holder  of  the  first 
lien  might  have  redeemed;  and  the  holder  of  the  third  and  eadi 
subsequent  lien,  may  redeem,  in  like  manner,  at  any  time  before 
two  o'clock  of  the  day,  not  a  Sunday  or  a  public  holiday,  nest 
succeeding  that  in  which  his  predecessor  might  have  reaeen*ed. 
But  a  second  or  subsequent  redemption  is  not  valid,  unleM  the 
person  redeeming  pays  or  tenders  to  each  of  his  predecessors  who 
has  redeemed,  the  sum  paid  by  him  to  redeem,  and  also  the  sum 
due  upon  his  judgment  or  mortgage;  or  deposits  those  sums  with 
the  judge  or  justice,  for  the  benefit  of  his  predecessor  or  prede- 
cessors. 

L.  1842.  ch.  240,   S  1   (4  Rdm.  461). 

i  2258.  The   last    two   sections   qnalllled. 

Where  a  redemption  is  made,  as  prescribed  in  either  of  the  last 
two  sections,  the  rights  of  the  person  redeeming  are  subject  to 
a  lease,  if  auy,  executed  by  the  petitioner,  since  the  warrant  wis 
issued,  so  far  that  the  uew  lessee,  his  assigns,  undertenants,  or 
other  representatives,  may,  upon  complying  with  the  terms  of 
the  lease,  hold  the  premises  so  leased  until  twelve  q* clock,  noon, 
of  the  first  day  of  May,  next  succeeding  the  redemption.  Aod. 
in  all  other  respects,  the  person  so  redeeming,  his  assigns  and 
representatives,  succeed  to  all  the  rights  and  liabilities  of  the 
petitioner,  under  such  a  lease. 

I  2259.  Order  to  he  made  thereupon  |  liability  of  persoa 
redeeming. 

The  person  redeeming,  as  prescribed  in  the  last  three  sections, 
or  the  owner  of  the  property  so  redeemed,  may  present  to  the 
judge  or  justice  who  issued  the  warrant,  or  to  his  successor  in 
office,  a  petition,  duly  verified,  setting  forth  the  facts  of  the 
redemption,  and  praying  for  an  order,  establishingthe  rights  and 
liabilities  of  the  parties  upon  the  redemption.  vVhereupon  the 
judge  or  justice  must  make  an  order  requiring  the  other  party 
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to  the  -redMuption  to  show  eau^  before  him,  at  a  time  and  place 
therein  ^eciMed,  why  the  prayer  of  the  petition  should  not  b« 
granted.  The  order  to  show  cause  most  be  made  retarnable,  not 
less  than  two  nor  more  than  ten  days,  after  it  is  crraoited;  and 
It  nnst  be  senred  at  least  two  days  before  it  is  returnable.  Upon 
the  return  thereof,  the  judge  or  justice  must  hear  the  allegations 
and  proofs  of  the  parties,  and  must  make  such  a  final  order  as 
justice  requires.  The  costs  and  expenses  must  be  paid  by  the 
petitiojier.  The  final  order,  or  n  certified  copy  thereof,  may 
be  recorded  in  like  manner  as  a  deed.  A  person,  other  than  the 
les9«e,  who  redeems  as  prescribed  in  the  last  three  sections,  suc- 
ceeds to  all  the  duties  and  liabilities  of  the  lessee,  accruing  after 
the  redemption,  as  If  he  was  named  as  lessee  in  the  lease. 

I  aiOO.  Appeal. 

An  appeal  may  be  taken  from  a  final  order,  made  as  prescribed 

!n  this  title,  to  the  same  court,  within  the  same  tlnie,  and  in  the 

same  manner,  as  where  an  appeal  is  taken  from  a  judgment  ren^ 

dered  in  the  court,  of  which  the  judge  or  justice  is  the  presiding 

oflScer,  and  with  like  effect;  except  as  otherwise  prescribed  in  the 

next  two  sections. 

Snbstltated  for  I  47,  R.  S..  am'd;  L.  1868,  cb.  828  (7  Edm.  857),  |  62; 
L.  1M9.  ok.  103  (2  fldSL  M4). 

18961.   [Am'd,  188S.1   Kfleot  of  appeal  Itmlte*  la  «avtala 


The  iBsuing  or  execution  of  the  warrant  can  not  be  stayed  by 
such  an  appeal,  or  by  the  giving  of  an  undertaking  thereupon, 
otherwise  than  as  prescribed  in  the  next  section.  An  appeal  can 
not  be  taken  to  the  court  of  appeals,  from  a  final  determination 
of  the  appellate  diriaion  of  the  supreme  court,  upon  such  an  ap- 
peal, unless  the  latter  court,  by  an  order,  made  at  the  term  of 
the  appellate  diriaion  where  the  final  order  la  made,  or  the  next 
term  thereafter,  allows  it  to  be  taken. 

14.  lRa»,  eh.  946. 

i  S9ea.  (Am'dy  18INI.]  Warraatsi  how  staged  on  appeal. 

Where  an  appeal  ia  taken  from  a  final  order,  awarding  delivery 
of  possession  to  the  petitioner,  which  establishes  that  a  lessee  or 
tenant  holds  over,  after  a  default  in  payment  of  rent  or  from  an 
order  or  judgment  affirming  such  final  order,  the  issuing  and 
execution  of  the  warrant  may  be  stayed  by  the  order  of  the 
coanty  judge,  and  in  the  city  and  county  of  New  York  by  a 
justice  of  the  supreme  court,  upon  the  appellant's  giving  the  se- 
cnrity  required  to  perfect  the  appeal,  and  to  stay  the  execution 
of  the  order  appealed  from  and  also  an  undertaking  to  the  peti- 
tioner in  a  sum  and  with  sureties  approved  by  the  county  judge 
or  in  the  city  and  county  of  New  York  by  a  justice  of  the  su- 
fyreme  court  to  the  effect  that  if,  upon  the  appeal,  a  final  deter- 
mination is  rendered  against  the  appellant  he  will  pay  all  rents 
accruing  or  to  accrue  upon  the  premises,  or  if  there  is  no  lease 
thereof  the  value  of  the  use  and  occupation  of  the  premises  sub- 
sequent  to  the  institution  of  the  special  proceedings. 

U  1895,  cb.  046. 
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i  8268.  Appellate  eonrt  uuty  award  restitrntioai  aatiea 
for  daiaasea. 

If  the  final  order  is  reversed  upon  the  appeal,  the  appellate 
court  may  award  restitution,  to  the  party  injured,  with  costs; 
and  it  may  make  an  order,  or  iasue  any  other  mandate,  necessary 
to  carry  its  determination  into  effect.  The  person  dispossessed 
may  also  maintain  an  action,  to  recorer  the  damages  which  be 
has  sustained  by  the  dispossession. 

flections  48  and  49,  R.  S. 

I  2264.  AppUeatloa  of  this  title  i  efleot  of  final  order. 

This  title  does  not  impair  the  rights  of  a  landlord,  lessor,  or 
tenant,  in  a  case  not  therein  provided  for.  Where  a  special  statu- 
tory provision  confers  a  right  to  take  proceedings,  in  the  manner 
heretofore  prescribed  by  law,  for  the  summary  removal  of  a  per^ 
son  in  possession  of  real  property,  the  proceedings  thereunder 
must  be  taken  as  prescribed  in  this  title.  A  final  order,  made  in 
a  special  proceeding,  taken  as  prescribed  in  this  title,  is  not  a 
bar  to  an  action  of  ejectment,  to  recover  the  property  affected 
thereby. 

Id.,  I  60. 

i  2260.  How  proeeedinss  under  this  title  to  be  stayed. 

Where  a  petition  is  presented,  as  prescribed  in  this  title,  the 
proceedings  thereupon  before  the  final  order,  and  if  the  final 
order  awards  delivery  of  the  possession  to  the  petitioner,  the  issu- 
ing or  execution  of  the  warrant  thereupon,  cannot  be  stayed  or 
suspended  by  any  court  or  judge,  except  in  one  of  the  following 
methods: 

1.  By  an  order  made,  or  an  undertaking  filed,  upon  an  appeal, 
in  a  case  and  in  the  manner  specially  prescribed  for  that  purpose 
in  this  title. 

2.  By  an  injunction  order,  granted  in  an  action  against  the 
petitioner.     Such  an  injunction  shall  not  be  granted  before  the 
final  order  in  the  special  proceeding,  except  in  a  case  where  so 
injunction  would  be  granted  to  stay  the  proceedings,  in  an  actioo 
of  ejectment,  brought  by  the  petitioner,  and  upon  the  like  teni»: 
or  after  the  final  order,   except  in  a  case  where  an  injunction 
would   be  granted  to  stay  the  execution  of  the  final  judgment 
in  such  un  action,  apd  upon  the  like  term^. 

B.  S.,  I  47. 
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TITLB  lU. 

SrooMdings  to  pvni^  a  contempt  of  court,  other  than  a 

criminal  contempt. 

jam.  Cmcb  to  which  this  tlUe  appUe*. 
SSI'  2f*"  ponlahment  may  be  summary. 
SSS'  JK***  ^'■"•nt  to  commit  may  Issue  wltboott  notice. 
SS*  2  *f'  *^  ■**?^.  **''•*•  *>'  warrant  to  attach  offender. 
SJ?-  Ji?S*^   ***   delinquent  officer  to  shoir   cause. 
Sto*  m?*L?L^*"?°^L'^^*°  wranted  out  of  court. 
mS'  iSrL.r«?«^°*®'?P'  Z'"  committed  before  a  referee. 
mS'  S5^  .«Hi*lS®' J*^   ihow  cause,   and  of  warrant. 

^K*i^L*"**V*^'  ***••  *<>  ^  «»^«>  '^Ith  warrant. 
2275.  Indorsement  upon  warrant. 

2376.  Warrant;  how  executed. 

agTT.  Undertaking  to  procure  discharge. 

2378.  when   habeas   corpus   may   Issue. 

ajj.  Sheriff  to  file  undertaking  with  return. 

2280.  Interrogatories  and  proofa. 

^^.  When  and  how  accused  to  be  punished. 

^gS.  Id.;  upon  return  of  habeaa  corpus. 

aOBS.  Id.;  upon  return  of  order  to  show  cause. 

2284.  Amount   of    fine. 

2288.  Length    of    Imprisonment. 

SSS'  2?®°.  *<^«*  ™*y   release  offender. 

^B7.  Offender  liable  to  Indictment. 

2^^.  Proceedings  when  accused  does  .not  appear. 

^M.  undertaking;   when  prosecuted   by  perMu  aggrleretf 

StS-  K*'  ^  attorney-general,  etc. 

SSi-  S*??  ****>^«  'o'  taking  Insufficient  sureties. 

2382.  Punishment   of  misconduct   at    trial    term. 


H  M06.M82.    [Repealed  by  L.  1909,  ch.  35.    See  Ctonaoiidated 
I^ws,    tit  Judiciary  Law,  §§  754-781.J  luoicu 
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TITUi  IV. 

Proceedings  to  oolleot  a  flue. 

Sec.  2203.  Clerk   to  make  schedule  of  fines  impoeed. 
22IM.  Wurrant  to  be  Issued  bj  Ub. 
22U&.  Id.;    when   Uelinqueut  resides  In  aaothM  soutr. 
22UG.  Exectttloa  of  wsrranl. 
22U7.  Ueturo   thereof. 
22118.  Procucdlogs  If  One   not   collectsd. 
22U9.  Who  to  Ite  toduded  In  schedule. 
XiW.  LitthUliy   or   sheriff. 
2SU1.  Aypilcutloo   vf    this   title. 

IS  2203-2301.      [Repealed   by   L.   1900,   ch.  35.    See  Coimli 
dated  Laws,  tit.  Judiciary  Law,  fifi  700-797.] 
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•.17,1.0  DISCOVKRY  (»F  U  2302-4)t 

TXTIjB  V. 
Froceedings  to  diMo^^er  the  death  of  a  tenant  for  lifou 

a«e.  230S*  Petition  for  prodactlou  of  tenant  for  life. 

2303.  ContenU   of   t>etltion. 

8304.  Service  of  petition  and  notice. 

2305.  Proceeding*    upon   presentation   of   petition. 

2300.  Service  of  oi^der;   powers,    etc.,   of   raferee. 

2307.  Uftbeas  corpus. 

2308.  Report  of  referee. 

2309.  IHsmlssal   of   petitloo   when   order  complied   witb. 

281U.  Wlien  life-tenant  deemed  dead,  and  petitioner  let  into  poaseMlon. 

2311.  CommlMion  to  be  Issued  if  life-tenant  is  without  the  Stste. 

2312.  Qeneral   provisions  respecting   the  commission. 
2318.  Petitioner  to  give   notice  of  its  execation. 
2S14.  Bxectttloo  tbei'eof. 

2816.  Proceedings   on   return   of   commission. 
2316.  Goats. 

2817.  Property;  when  restored.         » 

2818.  Remedy  of  person  evicted  for  profits,  etc. 
2810.  Order  not  conclusive  In  ejectment. 

1  930SU  Petition  for  pr<»diacUon  of  tenant  for  life. 

A  penon  entitled  to  claim  real  property,  after  the  death  of 
another  who  has  a  prior  estate  therein,  may,  not  oftener  than 
once  in  each  calendar  year,  apply  by  petition  to  the  supreme 
conrt,  at  a  special  term  thereof,  held  within  the  jndicial  district, 
wherein  the  property,  or  a  part  thereof,  is  situated,  for  an  order, 
directing  the  production  of  the  tenant  for  life,  as  prescribed  in 
this  title,  by  a  person,  named  in  the  petition,  against  whom  an 
action  of  ejectment  to  recorer  the  real  property  can  be  main- 
tained, if  the  tenant  for  life  is  dead;  or,  where  there  is  no  such 
Eerson,  by  the  ^ardian,  husband,  trustee,  or  other  person,  who 
as,  or  is  entitled  to,  the  custody  of  the  person  of  the  tenant  for 
life,  or  the  care  of  his  estate. 

2  B.  8.  848,   (  1  (2  Edm.  864). 

I  aaOS.  Contents  of  petition. 

Hie  petition  mast  be  in  writing,  and  Terified  by  the  affidarit 
of  the  petitioner,  to  the  effect,  that  the  matters  of  fact  therein 
set  forth  are  ti\ie.    It  must  contain: 

1.  A  description  of  the  real  property,  and  a  statement  of  the 
petitioner's  interest  therein,  and  of  such  other  facts  as  show  that 
the  ease  is  within  the  provisions  of  the  last  section. 

2.  An  averment  that  tne  petitioner  belicTes  that  the  nerson,  upon 
whose  life  the  prior  estate  depends,  is  dead,  together  with  a 
statement  of  the  grounds  upon  which  the  petitioner's  belief  is 
founded. 

Id..  I  2  and  part  of  9  8. 

I  aS04.  Service  of  petition  and  notioe* 

A  copy  of  the  petition,  including  the  affidsTit,  together  with 
notice  of  the  time  and  place  at  which  the  petition  will  be  pre- 
sented, must  be  personally  served,  at  least  fourteen  days  before 
its  presentation,  upon  the  person  required,  by  the  prayer  thereof, 
to  produce  the  tenant  for  life. 

BsBSliider  of  |  8. 

I   S80Q.   Proeeedlnss   npon   prenentatlon   of  petition. 

Upon  the  presentation  of  the  petition  and  affidavit,  with  due 
proof,  by  affidavit,  of  service  of  a  copy  thereof,  and  of  the  notice, 

661 
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It  sufficient  cause  to  the  contrary  is  not  shown  by  the  adrerse 
party,  the  court  must  either  issue  a  commission,  as  prescribed  in 
the  following  sections  of  this  title;  or  make  an  order,  directing 
the  adverse  party,  at  a  time  and  place  therein  specified,  before 
the  court,  or  a  referee  therein  designated,  to  produce  the  person 
upon  whose  life  the  prior  estate  dei>ends,  or,  in  default  thereoif; 
t(/  oruve  that  he  is  living, 
.a',  s.  843,  I  4. 

i  2300.  Service  of  order  i  po^rers,  ete.t  of  referee. 

Adhere  an  order,  loquiring  the  production  of  the  tenant  for  lif^ 
or  proof  that  he  is  living,  is  made  as  prescribed  in  the  last  section, 
u  certified  copy  thereof  must  be  served,  at  least  fourteen  days 
before  the  time  therein  specified,  upon  the  ^rson  required  to 
mnke  the  production  of  the  proof,  or  upon  his  attorney.  Upon 
presentation  of  proof  of  service,  by  affidavit,  the  court  or  the 
referee  must,  at  the  time  and  place  specified  in  the  order,  or  at 
the  time  and  place  to  which  the  hearing  may  be  adjourned,  hear 
the  allegations  and  proofs  of  the  parties,  respecting  the  identity 
of  any  person  produced,  with  the  person  whose  death  is  in  qaes- 
tion;  or,  if  the  latter  person  is  not  produced,  respecting  the 
reasons  for  the  failure  to  produce  him,  and  whether  he  is  living. 
Where  a  referee  is  appointed,  he  has  the  same  powers,  and  n 
entitled  to  the  same  compensation,  as  a  referee  appointed  for  the 
trial  of  an  issue  in  an  action. 

Id..   S   6. 

I  2307.  H»beas  corpvs. 

If  it  appears,  by  affidavit,  to  the  satisfaction  of  the  conrt,  that 
the  person  required  to  be  produced  is  imprisoned  within  the  States 
for  any  cause,  except  upon  a  sentence  for  a  felony,  or  is  kept  or 
detained,  within  the  State,  by  any  person,  the  court  may,  either 
before  or  after  making  the  order  for  production,  issne  a  will 
of  habeas  corpus  to  bring  him  before  it,  or  before  the  referee, 
as  the  case  requires.  The  writ  must  be  served  and  executed, 
and  disobedience  thereto  may  be  punished,  as  where  a  writ  of 
habeas  corpus  is  issued,  to  inquire  mto  the  cause  of  the  detention 
of  a  prisoner. 

Id..   I  7. 

I  S808.  Report  of  referee* 

The  referee  must  deliver  his  report  to  the  petitioner,  or  file  it 
with  the  clerk,  within  ten  days  after  the  case  is  closed.  He 
must  state  therein,  whether  any  person  was  or  was  not  produced 
before  him,  as  being  the  person  whose  death  is  in  question.  He 
must  append  thereto,  in  the  form  of  depositions,  the  prooflBk  if 
any,  respecting  the  identity  of  any  person  so  produced,  with  the 
person  whose  death  is  in  question;  or  If  no  one  is  so  produced, 
upqn  the  question  whether  the  latter  person  is  living.  Me  must 
also  state,  in  his  report,  his  conclusions  upon  the  questions  con- 
troverted before  him. 

Id..  I  8. 

f  2800.  DtsmlssAl  of  petition  wben  order  eomplfle*  ^vtth. 

If  it  appears,  to  the  satisfaction  of  the  court,  upon  the  referes'k 
report,  and  the  proofs  thereto  appended;  or,  where  a  referee  is 
not  appointed,  upon  the  allegations  and  proofs  of  the  parties  be- 
fore the  court;  that  the  party,  required  to  produce  tlie  tenant 
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for  life,  or  to  prove  liis  existence,  has  fully  complied  with  the 
order,  uie  court  must  make  an  order  dismissing  the  petition,  and 
requiring  the  petitioner  to  pay  the  costs  of  the  proceedings. 

2  B.  8.  843,  I  ». 

f   8310.   IVlieii   llfe-teBABt   deemed  dead,   and   petittone* 
let  into   poHsesstoii. 

If  it  appears,  from  the  referee^s  report,  or  upon  the  hearing 
before  the  court,  that  the  person,  upon  whose  life  the  prior  estate 
d^>end8,  was  not  produced;  and  if  the  party  required  to  produce 
him.  or  to  prove  his  existence,  has  not  proved,  to  the  satisfaction 
of  tne  court,  that  he  is  living;  a  final  order  must  be  made,  declare 
Ixxg  that  he  is  presumed  to  be  dead,  for  the  purpose  of  the  pro- 
ceedings, and  directing  that  the  petitioner  be  forthwith  let  into 
possession  of  the  real  property,  as  if  that  person  was  actually 
dead. 

Id.,    (    10. 

(  2811.  Commission  to  be  Isswed  If  Ilfe-teiumt  Is  vrttlaoat 
tlko  State. 

If  before  or  at  the  time  of  the  presentation  of  the  referee's 
report  to  the  court,  or,  where  a  referee  is  not  appointed,  at  any 
time  before  the  final  order  is  made,  the  party,  upon  whom  the 
petition  and  notice  are  served,  presents  to  the  court  presumptive 
proof,  by  affidavit,  that  the  person,  whose  death  was  in  question, 
Is,  or  lately  was,  at  a  place  certain,  without  the  State,  the  court 
most  make  an  order,  requiring  the  petitioner  to  take  out  a  com- 
mission, directed  to  one  or  more  persons,  residing  at  or  near  that 
place,  either  designated  in  the  order,  or  to  be  appointed  upon  a 
subsequent  application  for  the  commission  for  the  purpose  of 
obtaining  a  view  of  the  person,  whose  death  is  in  question,  and 
of  taking  such  testimony  respecting  his  identity,  as  the  parties 
produce.  The  order  must  also  direct  that  the  proceedings  upon 
the  petition  be  stayed,  until  the  return  of  the  commission;  and 
that  the  petition  be  alsmissed  with  costs,  unless  the  petitioner 
takes  out  the  commission  within  a  time  specified  in  the  order, 
and  diligently  procures  it  to  be  executed  and  returned,  at  his 
own  expense. 

Id.,  I  11. 


I  S81S.  General  provisions  respeetlnv  tbe  eommflsslon. 

It  is  not  necessary,  unless  the  court  specially  so  directs,  that 
the  witnesses  to  be  examined  should  be  named  in  the  commission, 
or  that  interrogatories  should  be  annexed  thereto.  The  commis- 
sion must  be  executed  and  returned,  and  the  deposition  taken 
must  be  filed  and  used,  as  prescribed  for  those  purposes  in  article 
second  of  title  third  of  chapter  ninth  of  this  act,  except  as  other- 
wise specially  prescrihed  In  this  title. 

f  S81S.  Petitioner  ts  ^ve  notlee  of  Its  exeentlon* 

The  petitioner  must  give  to  the  adverse  party,  or  his  attornesr, 
written  notice  of  the  tine  when,  and  the  place  where,  the  com- 
missioner or  commissioners  will  attend,  for  the  purposo  of  exe- 
cuting the  commission,  as  follows: 

1.  If  the  place,  where  the  commission  is  to  be  excct:ted,  is 
within  the  United  States,  or  the  dominion  of  Canada,  he  must 
glre  at  least  two  months'  notlr^e. 
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2.  If  it  is  within  either  of  the  West  India  islands,  he  mutt 
glTe  at  least  tibiree  months'  notice. 

8.  In  eTery  other  case,  he  must  give  at  least  four  months'  time. 

Notice  may  be  given,  as  required  by  this  section,  by  serving  it 
as  prescribed  in  this  act  for  the  service  of  a  paper  upon  an  atto^ 
ney.  In  an  action  in  the  supreme  court 

2   R.    B.   848,    §    12. 

I  2814.  Execution  tliereof. 

The  commissioner  or  commissioners  possess  the  same  powen^ 
and  must  proceed  in  the  same  manner,  as  a  referee,  appointed  by 
an  order  requiring  the  production  of  the  tenant  for  lire,  or  proof 
of  his  existence;  except  that  the^  cannot  proceed,  unless  a  person 
is  produced  before  them,  as  bemg  the  person  whose  deatn  is  in 
question.  The  return  to  the  commission  must  expressly  state 
whether  any  person  was  or  was  not  so  produced.  Tne  testimony, 
respecting  the  identity  of  a  person  so  produced,  must  be  taken, 
unless  otherwise  soecially  directed  by  the  court,  as  prescribed  in 
chapter  ninth  of  this  act,  for  taking  the  deposition  of  a  witness 
upon  oral  interrogatories;  except  that  it  is  not  necessary  to  give 
any  other  notice  of  the  time  and  place  of  examination,  than  that 
prescribed  in  the  last  section. 

Id.,  part  of  §  18. 

I  aSlS.  PrcMseedlmtf*  9m  ret«rii  of  eookmlsalOHu 

Upon  the  return  of  the  commission,  the  proceedings  are  the 
name  as  upon  the  report  of  a  referee,  as  prescribed  in  sections 
2809  and  2310  of  this  act;  but  the  court  may,  in  its  discretioii, 
receive  additional  proofb  from  ^ther  party. 

Sabctlttited  for  i§  18.   14,   15  and  16. 

I  9S16.  Ooste. 

Where  costs  of  a  special  proceeding,  taken  as  prescribed  in  this 
title,  are  awarded,  they  must  be  fixed  by  the  court  at  a  gross 
jum,  not  exceeding  fifty  dollars,  in  addition  to  disbursements. 
Where  provision  is  not  soecially  made  in  this  title  for  the  award 
of  costs,  they  must  be  denied,  or  awarded  to  or  against  either 
party,  as  justice  requires. 

Id.,   9  18. 

I  9S1T.  Propevtri  ^rUftB  reatar«d« 

The  possession  of  real  property,  which  has  been  awarded  to 
the  petitioner;  as  prescribed  in  this  title,  upon  the  presomptloii 
of  the  death  of  the  person,  upon  whose  life  the  prior  estate 
depends,  must  be  restored,  by  the  order  of  the  court,  to  the 
person  evicted,  or  to  his  heirs  or  legal  representatives,  upon  the 
petition  of  the  latter,  and  proof,  to  the  satisfaction  of  the  conrt; 
that  the  person  presumed  to  be  dead  Is  living.  The  proeeedfaisi 
upon  such  an  application  are  the  same,  as  prescribed  in  this  title, 
upon  the  application  of  the  peraon  to  mu>m  peeoeeskin  ii  awarded. 

Id..  I  19. 

I  2318.  Remedy  of  person  evicted  for  prollts,  ete. 

A  person  evicted,  as  prescribed  in  this  title,  may,  if  the  pr^ 
sumption,  upon  which  he  is  evicted,  is  erroneous,  maintain  an 
action  against  the  person  who  has  oocu^ed  the  property,  or  Us 
executor  or  administrator,  to  recover  the  rents  and  proAts  fC 
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tlie  proiierty,  during  the  occopation,  while  the  person,  upon  whoso 
life  tlie  prior  estate  deyendii»  Is  or  wat  liviui?. 
2   s.    S.  843.  §  20. 


f  flSS9.  Ordev  not  eondaslTe  in  electmcnt. 

A.  final  order,  made  as  prescribed  in  this  title,  awarding  to  the 
jjetltioner  the  possession  of  real  property  is  presumptive  evidence 
only*  in  an  action  of  ejectment,  brought  against  him  by  the 
person  eTicted,  or  in  an  action  brought  as  prescrilied  in  the  l:ist 
section,  of  the  life  or  death  of  the  person,  upon  whose  life  the 
nrlor   estate  depends. 

MIS 


r 
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TITLB  VL 

Proeeedingt  for  the  appointment  of  a .  oommittee  of  tlM 
person,  and  of  the  property,  of  a  InnatiCy  idioty  or  liabit- 
ual  drunkard;  general  powem  and  duties  of  the  committes. 

See.  2320.  JoriadlctlOQ;   coDcarrent  jarlBdlctton. 

2821.  Duty  of  court  bavlug  Jurtodiction. 

2822.  Committee  may  be  appointed. 

2328.  AppUctttlou  for  committee;   by  whom  made. 

2a:^a.  Application   when    Uicompetent  person   la  In  a  State  inatltatShB; 

petition,    by   whom    made;   contenta   and    proceeding*   npon  pce> 

sentatiou  thereof. 
2323b.  CosU  of  proceeding. 
2324.  Duty  of  certain  .ofiicera  to   apply. 

2323.  ContentB,   etc.,   of  petition;   proceedings  upon   preeentatlon  thetvof. 
2825a.   Notice  to  be  flled,   recorded  and  indexed. 
232tf.  When   foreign  committee  may   be  appointed. 
8327.  Order  for  commlBSion,  or  for  trial   by  Jury  in  eourC. 

2328.  Contenta  of  commtaeion. 

2329.  Commiaalonera   to   b«  sworn;    Tacanciea,   how  filled. 

2330.  Jury   to    be    procured.    Proceedings   thereupon. 
2831.  Proceedings  uiion  the  hearing. 

2332.  Iteturn   of   luqulaitlou   and    commission. 
2:{33.  ICxpeiises  of  commission. 
2334.  Proceedings   upon   trial  by  Jury  In   court. 
2336.  8ubJoct   of   inquiry   in   cases   of   lunacy. 

2336.  l*iXH:eedings  upon  vunllct,  or  return  of  commission. 

2d36a.  Sections  of  this  title   not  applicable    when  application  ftr  mm- 
mittee  is  made  under  authority  rt  this  State. 

2337.  Security   to  be  given  by  committed. 
23J(8.  Compensation  of  committee. 

2889.  Committee  under  control  of  court;  Umitatkw  of  povwai 
2340.  Committee  of  property  may  tnalntaln  actloUi  •!«• 
£{41.  Committee  of  property;  to  Ale  inventory  and  account. 

2342.  Id.;   may  be  compelled  to  file  the  same,   or  render  an  addltSosal 

account,   etc. 

2343.  Proptrty.   when  to  be  restored. 
2344. '  Id. :  diKpositlon  In  case  of  death. 

2344a.  Court  may  compel  performance  of  cnmtract  made  by  Incampeteat 
person  In  certain  cases. 

§  2»20.  [Am*d,  189S.]  Jarlndlctloni  ooncnrrent  Juris- 
diction. 

The  jurisdiction  of  the  supreme  court  extends  to  the  custody 
of  the  person  and  the  care  of  the  property,  of  a  person  incompe- 
tent to  manaRe  himself  or  his  affairs,  in  cou»e^uence  of  lunacy, 
idiocy,  habitual  drunkenness,  or  imbecility  arismfr  from  old  agt^ 
or  loss  of  memory  and  understandmg,  or  other  cause.  Where 
a  county  court  has  jurisdiction  of  those  matters,  concurreQt 
with  that  of  the  supreme  court,  the  jurisdiction  of  the  court  firsi 
exercising  it,  as  prescribed  in  this  title,  is  exclusive  of  that  of  the 
others,  with  respect  to  any  matter  within  its  jurisdiction,  for 
which  provision  is  made  in  this  title.  In  all  proceedings  nnder 
this  title  for  the  appointment  of  a  committee  of  such  a  person, 
he  shall  be  designated  "  an  alleged  incompetent  person;**  aod 
after  the  appointment  of  a  committee  of  such  person,  in  all 
subsequent  proceedings  the  lunatic,  idiot,  habitual  drnnkard  or 
imbecile  shall   be  designated   "  an  incompetent  person." 

L    1895.   ch.   946. 

§  2321.   Duty    of   court    bavlnv   Jurisdiction. 

The  court  exercising  jurisdiction  over  the  property  of  either  of 
the  incompetent  persons,  specified  in  the  last  section,  mus' 
preserve  his  property  from  waste  or  destruction;  and,  out  of  the 
proceeds   thereof,   must  provide  for  the  payment  of   his  debti. 
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and  for  the  tafe  keeping  and  maintenance,  and  the  edacation* 
when  required,  of  the  incompetent  person  and  his  family. 

L.  1874,  cb.  446.  part  of  |  1. 
I  2822.  Committee  may  be  appoInteA. 

The  jurisdiction,  specified  in  the  last  two  sections,  must  be  exer- 
cised by  means  of  a  committee  of  the  person,  or  a  committee  of  the 
property,  or  of  a  particular  portion  of  the  property,  of  the  incompe- 
tent person,  appointed  as  prescribed  in  this  title.  The  committee 
of  the  person  and  the  committee  of  the  property  may  be  the  same 
individual,  or  different  indiyiduals,  in  the  discretion  of  the  court. 

I  2828.  [Am'd»  ISfMS.]  Application  for  committee)  by  -vrhom 
made. 

An  application  for  the  appointment  of  such  a  committer  must 

be  made  by  petition,  which  may  be  presented  by  any  person. 

BSzcept  as  provided  in  the  next  section,  where  the  application 

is  made  to   the  supreme  court,  the  petition  must  be  presented 

at  a  special  term  held  within  the  judicial  district,  or  to  a  justice 

of  said  court  within  such  judicial  district  at  chambers,   whert 

the  person  alleged  to  be  incompetent  resides;  or  if  he  is  not  a 

resident  of  the  State,  or  the  place  of  his  residence  cannot  b< 

ascertained,  where  some  of  his  property  is  situated,  or  the  State 

institution  is  situated  of  which  he  is  an  inmate. 

L.  1885.  cb.  824. 

S2328-a.r  Added,  180B;  am'd,  1897,  1904.  1912^]  AppUcatloa 
-vrhen  Incompetent  person  is  In  a  state  Institation;  petl<^ 
tion,  by  iirbom  made;  contents  and  proceedinars  npon  pres» 
entatlon  tbereof. 

Where  an  incompetent  person  has  been  committed  to  a  state 
institution  in  an^*  manner  provided  by  law,  and  is  an  inmate 
thereof,  the  petition  may  be  presented  on  behalf  of  the  state  by 
a  state  officer  having  special  jurisdiction  over  the  institution 
where  the  incompetent  person  id  confined  or  the  superintendent 
or  acting  superintendent  of  said  institution;  the  petition  must  be 
in  writing  and  verified  by  the  affidavit  of  the  petitioner  or  his  at- 
torney, to  the  effect  that  the  matters  therein  stated  are  true  to  the 
best  of  his  Information  or  belief;  it  must  show  that  the  person  for 
whose  person  or  property,  or  both,  a  committee  is  aslced  has  been 
legally  committed  to  a  state  institution  over  which  the  petitioner 
has  special  jurisdiction,  or  of  which  he  is  superintendent  or  acting 
superintendent,  and  is  at  the  time  an  inmate  thereof;  it  must  also 
state  the  institution  in  which  he  is  an  inmate,  the  date  of  his  ad- 
mission, his  last  known  place  of  residence,  the  name  and  residence 
of  the  husband  or  wife,  if  any,  of  such  person,  if  known  to  the 
petitioner,  and  if  there  be  none  known  to  the  petitioner,  the  name 
and  residence  of  the  next  of  kin  of  such  person  living  in  this  state 
so  far  as  known  to  the  petitioner;  the  nature,  extent  and  income  of 
his  property,  so  far  as  the  same  is  known  to  the  petitioner,  or  can 
with  reasonable  diligence  be  ascertained  by  him.  The  petition 
may  be  presented  to  the  sapreme  court  at  any  special  term  thereof, 
held  either  in  the  judicial  district  in  which  such  incompetent  per- 
son last  resided,  or  in  the  district  in  which  the  state  institution  in 
which  he  is  committed  is  sUnated,  or  to  a  justice  of  tho  supreine 
court  at  chambers  within  such  judicial  district,  or  to  the  county 
court  of  the  county  in  which  the  incompetent  person  resided  at  the 
time  of  such  commitment,  or  of  the  county  in  which  said  institu- 
tion is  situated.  Notice  of  the  presentation  of  such  petition  shall 
be  personally  given  to  such  person,  and  nlso  to  the  husband  or 
wife,  if  known  to  the  petitioner,  or  if  none  is  known  to  the  petl- 
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tioaer,  to  th«  next  of  kia  named  in  the  petitkMi,  ftndto  the  officer 
in  charge  ot  the  institution  in  which  such  person  is  an  iaaiate  n- 
less  sufficient  rcasous  for  dispensing  therewith  are  set  forth  is 
the  petition  or  shown  Iqt  affidavit.  When  notice  ia  required,  it 
may  be  given  in  any  manner  which  the  court  deems  proper.  Upan 
the  presentation  of  such  petition,  and  proof  of  the  senrice  of  sach 
notice,  the  court  or  justice  may,  if  satisfied  of  the  truth  of  the 
facts  required  to  he  stated  in  such  petition,  immediately  ap^at 
a  committee  of  the  person  or  property,  or  both,  of  such  iacompe- 
tent  person  or  may  require  any  further  proof  which  it  or  be  may 
deem  necessary  before  making  such  appointment 

L.    1806.    ch.    824:    L.    1807.    ch.    149;    L.    1004.    ch.    609;    L.    1012.    di.   «L  la 
effect  Sept.   1.   1012. 

S  2323  (b).  [Adaedy  1895.]     CmU  of  »voooo4iA«. 

Upon  the  presentation  of  a  petition  and  the  appointment  of 
a  committee,  as  provided  in  section  two  thousand  three  hun- 
dred and  twenty-tnree  (a),  the  court  or  justice  may  award  ooets 
of  the  proceeding,  not  exceeding  tw^enty-five  dollars  in  addition 
to  necessary  disbursements,  to  the  petitioner,  payable  from  the 
estate  of  the  incompetent  person,  and  upon  denial  of  an  applica- 
tion to  set  the  same  aside,  costs  as  of  a  motion. 

L.  1890.  ch.  824. 

1  2324.  Duty  of  certain  olHcers  to  apply. 

Whore  the  i2icomi>etent  person  has  property,  which  may  be 
endangered  in  consequence  of  his  incompetency,  and  no  reUtlTe 
or  other  person  applies  for  the  apipointment  of  a  committee  of 
his  property,  the  overseer  or  superintendent  of  the  poor  of  the 
town,  district,  county,  or  city,  in  which  he  resides,  or,  whero 
there  is  no  such  officer,  the  officer  or  officers  performing  conv- 
spondiug  functions  under  another  official  title,  must  apply  to  the 
proper  court,  for  the  appointment  of  such  a  committee.  The 
expienses  of  conducting  the  proceedings  thereupon  must  be  audited 
and  allowed,  in  the  same  manner  as  other  official  expenses  of 
thos(^  officers  are  audited  and  allow*ed. 

2  R.   S.   62.   63  SS  2-7   (2  Edm.   63). 

f  2325.  [Am'dy  1801.]    Contents,  etc.,  of  petition}  proeeed- 
Infffl  npon  prenentatlon  thereof. 

The  petition  must  he  in  writing,  and  Terified  by  the  affidsTit 
of  the  petitioner,  or  his  attorney,  to  the  effect  that  the  matter* 
of  fact  therein  stated  are  true.  It  must  be  accom^ani(^d  with 
proof,  by  affidavit,  that  the  case  is  one  of  those  specified  in  this 
title.  It  must  set  forth  the  names  and  residences  of  the  husband 
or  wife,  if  any,  and  of  the  next  of  kin  and  heirs,  of  the  person 
alleged  to  be  incompetent,  as  far  as  the  same  are  known  to  the  pe- 
titioner, or  can,  with  reasonable  diligence,  be  ascertained  by  huB» 
and  also  the  probable  value  of  the  property  possessed  and  owjied 
by  the  alleged  incompetent  person,  and  what  property  has  been 
conveyed  during  said  alleged  incompetency  and  to  whom,  and  it* 
value  and  what  consideration  was  paid  for  it,  if  any,  or  wis 
agreed  to  be  paid.  The  court  must,  unless  sufficient  reasons  for 
dispensing  therewith  are  set  forth,  in  the  petition  or  accompany- 
ing affidavit,  require  notice  of  the  presentation  of  the  petition  ta 
be  given  to  the  husband  or  wife,  if  any.  or  to  one  or  more  relatives 
of  the  person  alleged  to  be  incompetent,  or  to  an  officer  specified 
in  the  last  section.  Where  notice  is  required,  it  may  be  given  io 
any  manner,  which  the  court  deems  proper;  and  for  that  purpose. 
the  hearing  may  be  adjourned  to  a  subsequent  day,  or  to  another 
term,  at  which  the  petition  might  have  been  presented. 

Lk  1881,  ch.  263.  tOSi 
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I  SSSSa.  [Added,  191S.]  Notice  to  be  filed,  recorded  and 
tmacx«d. 

In  all  proceedings  taken  under  this  title,  i£  real  property  or  any 
interest  therein  is  intended  to  be  alt'ected,  tiie  petitioner  shall  file 
in  the  clerk*s  office  of  each  county  where  the  property  is  situated, 
a  notice  of  the  pendency  of  such  proceeding,  which  shall  set  forth 
the  general  nature  and  object  of  the  proceeding  and  a  brief  de- 
•cription  of  the  real  property  in  that  county  to  be  affected  thereby, 
mnd  which  notice  must  be  filed  with  the  petition  or  any  time 
thereafter  and  before  any  final  adjudication  in  the  proceeding. 
The  clerk  shall  index  such  notice  against  the  name  of  the  al- 
leged incompetent.  The  pendency  of  the  proceeding  is  coustruc- 
tiye  notice  from  the  time  of  so  filing  the  notice  only  to  a  pur- 
chaser or  incumbrancer  of  the  property  affected  thereby  from  or 
against  the  alleged  incompetent  with  respect  to  whom  the  notice 
is  directed  to  be  indexed  as  aforesaid.  A  person  whose  conTcy* 
ance  or  incumbrance  is  subsequently  executed  or  subsequently 
recorded  is  bound  by  all  proceedings  taken  after  the  filing  of  the 
notice  to  the  same  extent  as  if  he  was  a  party  to  the  proceeding. 
But  this  provision  shall  not  prevent  a  jury  in  a  proper  proceeding, 
on  sufficient  proof,  from  rendering  a  yerdict  tnu«:  shall  over-reaca 
any  conveyance  or  incumbrance  theretofore  executed  by  the  al- 
leged incompetent,  so  as  to  make  such  ;"  aveyance  or  incum- 
t»rance  prima  facie  void. 

Added  Ky  L.  1913,  cb.  69.     la  effect  Sept.  1,  1913. 

f  2396.  [Am'd,  1898.]  'Wben  foreign  committee  may  be 
mppolatcd. 

Where  the  person  alleged  to  be  incompetent  resides  without  the 
state,  and  a  committee,  curator  or  guardian  of  his  property,  by 
whatever  name  such  officer  may  be  designated,  has  been  duly 
appointed  pursuant  to  the  laws  of  any  other  state,  territory  or 
country  where  he  resides,  the  court  may,  iu  its  discretion,  make 
an  order  appointing  the  foreign  committee,  curator  or  guaraian, 
the  committee  of  all  or  of  a  particular  portion  of  the  property 
of  the  incompetent  person,  within  the  state,  un  his  giving  such 
securit3'  for  the  discharge  of  his  trust  as  the  court  thinks  proper. 

Lb    1S98,  cb.   294.     In  effect  Sept.   1.    1898. 

I  2327.  [Am'd,  1895.]  Order  for  c9mml«slon,  or  for  trial 
l»jr  Jury  la  eonrta. 

Unless  an  order  is  made,  as  prescribed  in  the  last  section,  if  it 
presumptively  appears,  to  the  satisfaction  of  the  court,  from  the 
petition  and  the  proofs  accompanying  it,  that  the  case  is  one  of 
those  specified  in  this  title;  and  that  a  committee  ought,  in  the 
exercise  of  a  sound  discretion,  to  be  appointed;  the  court  must 
make  an  order,  directing,  either 

1.  That  a  commission  issue,  as  prescribed  in  the  next  section, 
to  one  or  more  fit  persons,  designated  in  the  order;  or 

2.  That  the  question  of  fact,  arising  upon  the  competency  of 
the  person,  with  respect  to  whom  the  petition  prays  for  the 
appointment  of  a  committee,  be  tried  by  a  jury,  at  a  trial  term  of 
the  court. 

3.  When  it  satisfactorily  appears  from  the  petition  and  accom- 
panying affidavits  that  any  person  or  persons  having  acquired 
from  the  alleged  incompetent  person,  real  or  personal  property 
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daring  the  time  of  each  alleged  inoompetency,  withoat  adequate 
consideration,  the  court  may  issue  an  order,  with  or  without 
security,  restraining  such  person  or  persons  from  selling,  assign- 
ing, disposing  of  or  incumbering  said  property,  or  confessing  judg- 
ment which  shall  become  a  lien  upon  said  property,  during  the 
pendency  of  the  proceeding  for  the  appointment  of  a  conuuittee, 
ana  said  order  may  in  the  discretion  of  the  court  be  continued 
for  ten  days  after  the  appointment  of  such  committee.  Notice 
of  the  execution  of  the  commission  shall  be  given  to  the  persoo 
or  persons  enjoined  in  such  manner  as  the  court  may  direct. 

L.   1895,   oh.   946. 

i  2328.  Contents  of  comnOssion. 

The  commission  must  direct  the  commissioners  to  cause  the 
sheritf  of  a  county,  specified  therein,  to  procure  a  jury;  and  that 
they  inquire,  by  the  jury,  into  the  matters  set  forth  in  the  peti- 
tion; and  also  into  the  value  of  the  real  and  personal  property 
of  the  person  alleged  to  be  incompetent,  and  the  amount  of  h^ 
income.  It  may  contain  such  other  directions,  with  respect  to 
the  subjects  of  inquiry,  or  the  manner  of  executing  the  commis' 
sion,  as  the  court  directs  to  be  inserted  therein. 

i  2320.  Commissioner*  to  be  s-vrbrns  Tacnncles,  "ho-vr  filled. 

E>ach  commissioner,  before  entering  upon  the  execution  of  his 
duties,  must  subscribe  and  take,  before  one  of  the  officers  speci- 
fied in  section  842  of  this  act,  and  file  with  the  clerk,  an  oath 
faithfully,  honestly,  and  impartially  to  discharge  the  trust  com- 
mitted to  him.  If  a  commissioner  becomes  incompetent,  or  neg- 
lects or  refuses  to  serve,  or  removes  from  the  State,  the  court 
may  j'emove  him.  The  court  may,  from  time  to  time,  fill  any 
vacancy  created  by  death,  removal  or  resignation. 

f  2330.  [Ani*dy  1895.]  Jury  to  be  procured  |  proceeding! 
tberenpon. 

The  commissioners,  or  a  majority  of  them,  must  immediately 
issue  a  precept  to  the  sheriff,  designated  in  the  commission,  re- 
quiring him  to  notify,  not  loss  than  twelve  nor  more  than  twenty- 
four  indifferent  persons,  qualified  to  serve,  and  not  exempt  from 
serving,  as  trial  jurors  in  the  same  court,  to  appear  before  the 
commissioners,  at  a  specified  time  and  place,  within  the  connty, 
to  make  inquiry,  as  commanded  by  the  commission.  The  sheriff 
must  notify  the  jurors  accordingly;  and  must  return  the  precept, 
and  the  names  of  the  persons  notified,  to  the  commissioners  tt 
the  time  and  place  specified  in  the  precept  The  commissioners, 
or  a  majority  of  thom,  must  determine  a  challenge  made  to  • 
juror.  Upon  the  failure  to  attend,  of  a  person  who  has  been 
duly  notified,  his  attendance  may  be  compelled;  and  he  may  be 
punished  by  the  court  for  a  contempt,  as  where  a  juror,  dnly 
notified,  fails  to  attend  at  a  trial  term  of  the  court.  The  com- 
missioners may  require  the  sheriff  to  cause  a  talesman  to  attend, 
in  place  of  u  juror  notified,  and  not  attending,  or  who  is  excused 
or  discharged;  or  they  may  adjourn  the  proceedings*  for  the 
purpose  of  punishing  the  defaulting  juror,  or  compelling  his  at- 
tendance. But  it  is  not  necessary  to  cause  any  talesman  to  at- 
tend, if  at  least  twelve  of  the  persons,  notified  by  the  sherift 
appear  and  are  sworn. 

L.    1SB6,   ch.   946w 
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I  aSSl.  Pro^eedlnsa  upon  the   heariAV. 

Ail  the  commissionerB  must  attend  and  preside  at  the  hearing; 
and  they,  or  a  majority  of  them,  have,  with  respect  to  the  pro- 
ceedings upon  the  hearing,  all  the  power  and  authority  of  a 
judge  of  the  court,  holding  a  trial  term,  subject  to  the  directions 
contained  in  the  commission.  Either  of  the  commissioners  may 
administer  the  usual  oath  to  the  jurors.  At  least  twelve  jurors 
must  concur  in  a  finding.  If  twelve  do  not  concur,  the  jurors 
must  report  their  disagreement  to  the  commissioners,  who  must 
thereupon  discharge  them,  and  issue  a  new  precept  to  the  sheriff, 
to  procmre  another  jury. 

I  2882*  Return   of  iaqmlslttoA   and   eommisslOA. 

The  inquisition  must  be  signed  by  the  jurors  concurring  therein, 
and  by  the  commissioners,  or  a  majority  of  them,  and  annexed 
to  the  commission.  The  commission  and  inquisition  must  be  re- 
turned by  the  commissioners,  and  filed  with  the  clerk. 

i  2338.  Bxpenaea  of  oommlaslon. 

The  commissioners  are  entitled  to  such  compensation  for  their 
services,  as  the  court  directs.  The  jurors  are  entitled  to  the 
same  compensation,  as  jurors  upon  the  trial  of  an  issue  in  an 
action  in  the  same  court.  The  petitioner  must  pay  the  com- 
pensation of  the  commissioners,  sheriff  and  jurors. 

I  2384.   [Au'd,  1895.]    Prooeedinvs  upon  trial  br  Jury  la 


Where  an  order  is  made,  directing  the  trial,  by  a  jury,  at  a 
trial  term,  of  the  questions  of  fact,  arising  upon  the  competency 
of  the  person,  with  respect  to  whom  the  petition  prays  for  the 
appointment  of  a  committee,  the  order  must  state,  distinctly  and 
plainly,  the  questions  of  fact  to  be  tried;  which  may  be  settled 
as  where  an  order  for  a  similar  trial  is  made  in  an  action.  The 
court  may,  in  that  or  in  a  subsequent  order,  direct  that  notice 
of  the  trial  be  given  to  such  persons,  and  in  such  a  manner  as 
is  deemed  proper.  The  trial  must  be  reviewed  in  the  same  man- 
ner, with  like  effect,  and,  except  as  otherwise  directed  in  the 
order,  the  proceedings  thereupon  are,  in  all  respects,  the  same  as 
^here  questions  of  fact  are  tried,  pursuant  to  an  order  for  that 
purpose.  The  court  may  make  inquiry  by  means  of  a  reference 
or  otherwise,  as  it  thinks  proper,  with  respect  to  any  matter, 
not  involved  in  the  questions  tried  by  the  jury,  the  determination 
of  which  is  necessary  in  the  course  of  the  proceedings.  The  ex- 
penses of  the  trial,  and  of  such  an  inquiry,  must  be  paid  by  the 
petitioner. 

L.    ISaS,  cb.  d46. 

i  2386.  [Am'd,  1896.]  Subject  of  iaaalrr  In  eases  of 
laaaey. 


Where  the  petition  alleges,  that  the  person,  with  respect  to 
whom  it  prays  for  the  appointment  of  a  committee,  is  incompe- 
tent, by  reason  of  lunacy,  the  inquiry  with  respect  to  his  com- 
petency, upon  the  execution  of  a  commission,  or  the  trial  at  a 
trial  term,  as  prescribed  in  this  title,  must  be  confined  to  the 
question,  whether  he  is  so  incompetent,  at  the  time  of  the  in- 
quiry; and  testimony,  respecting  any  thing  said  or  done  by  him, 
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or  his  demeanor  or  state  of  mind,  more  than  two  years  before 
the  hearing  or  trial,   ehall  not  be  received  as  proof  of  Tnnacy, 
nnlesB  the  court  otherwise  npecially  directs,  in  the  order  granting 
the  commission,  or  directing  the  trial  by  jury. 
L.  1874,  ch.  446,  |  2,  ani*d;  L.  1895,  ch.  946. 


I  9836.  Prooeedtnira  vpoa  verdtet*  or  return  of  eoi 
•ion. 

Upon  the  return  of  the  commission,  with  the  inquisition  taken 
thereunder,  or  the  rendering  of  the  verdict  of  the  jury,  upon  the 
question  submitted  to  it  by  the  order  for  a  trial  by  a  jary,  the 
court  must  cither  direct  a  new  trial  or  heariug,  or  make  such  a 
final  order  upon  the  petition  as  justice  requires.  Where  a  final 
order  is  made,  dismissing  a  petition,  the  court  may,  in  its  dis- 
cretion, award  in  the  order  a  fixed  sum  as  costs,  not  exceeding 
fifty  dollars  and  disbursements,  to  be  paid  by  the  petitioner  to 
the  adverse  party.  Whore  a  committee  of  the  property  is  ap- 
pointed, the  court  must  direct  the  payment  by  him,  out  of  the 
funds  in  his  hands,  of  the  necessary  disbursements  of  the  peti- 
tioner, and  of  such  a  sum,  for  his  costs  and  counsel  fees,  as  It 
thinks  reasonable;  and  it  may,  in  its  discretion,  dii-ect  the  com- 
mittee to  pay  a  sura,  not  exceeding  fifty  dollars  and  disburse- 
ments, to  the  attorney  for  any  adverse  party. 

I  2836  (a).  (Added,  189S.1  Sections  of  thi«  title  no«  np- 
pllcable  ^vnen  application  for  committee  in  made  WAder 
anthority  oC  tbAm  State. 

Sections  two  thousand  throe  hundred  and  twenty- -five  to  two 
thousand  three  hundred  and  thirty-six,  both  inciusive,  of  this 
title  shall  not  apply  to  applications  for  the  appointment  of  a 
committee  made  by  it  on  behalf  of  the  State  to  Becnre  reim- 
bursement, in  whole  or  in  part,  for  maintenance  and  support  in 
a   State   institution. 

L.   1893,   ch.  824. 


I  3887.   (Am'd,  1887,  1916.1     Seearity  to  be  fftvea  ky  «•»- 
mittee* 

The  provisions  of  sections  twenty-five  hundred  and  seventy- 
six,  twenty-six  hundred  and  fifty  and  twenty-six  hundred  and 
fifty- two  of  this  act,  respecting  the  security  to  be  given  by  the 
guardian  of  the  person  or  of  the  property  of  an  infant,  appointed 
by  a  surrogate's  court,  except  that  part  thereof  authorising  the 
appointment  of  an  associate  with  the  guardian  and  the  security 
to  be  given  in  such  a  case,  apply  to  a  committee  of  the  person  or 
of  the  property,  appointed  as  prescribed  in  this  article.  A  com- 
mittee of  the  property  cannot  enter  upon  the  execution  of  his 
duties,  until  security  is  given,  as  prescribed  by  the  court.  A 
committee  of  the  person  cannot  enter  upon  the  execution  of  his 
duties,  until  security  is  given,  if  required  by  the  court. 
Amended  by  L.   1887,   ch.  681;   L.   1915,  ch.   637,  in  effect  May   14.   iM& 

S  2338.   (Am'd,  1895,  1915.]     Compenaatioa  of  committee. 

A  comniitteo  of  the  pruporty  is  entitled  to  the  same  compensa- 
tion as  an  executor,  administrator  or  testamentary  trustee."  But 
in  a  special  case  where  his  services  exceed  those  of  an  executor 
or  administrator,  the  supreme  court  or  a  county  court  within  the 
county  may  allow  him  such  an  additional  compansaton  for  such 
additional  services  us  it  deems  jnst.    The  compensation  of  a  com- 
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xnittee  of  tlie  person  must  be  fixed  by  the  court  and  paid  by  tbe 
committee  of  the  property,  If  any,  ont  of  the  funds  In  his  hands. 
The  additional  compensation  authorized  by  this  section  may  be 
4Uk>wed  to  the  committee  upon  any  judicial  settlemettt  made  by 
liim,  and  shall  be  for  such  additional  services  up  to  and  including 
•ncti  settlement 

See  L.  1890.  ch.  516;  L.  1692.  ch<  697.    And  by  L.  169S.  cb.  946;  L.  I91«| 
Yb.  esi    in  effect  Sept.  1,  1916. 

i  SSSO.  Committee   vnder  control   of  eoarti  limitation   of 


A  committee,  either  of  the  person  or  of  the  property,  is  sub- 
to  the  direction  and  control  of  the  court  by  which  he  was  ap^ 
pointed,  with  respect  to  the  execution  of  his  duties;  and  he  may 
wye  suspended,  removed,  or  allowed  to  resigrii,  in  the  discretion  of 
the  court.  A  vacancy  created  by  death,  removal,  or  reiuguation 
may  be  filled  by  the  court.  But  a  committee  of  the  property  can- 
not alien,  mortgage,  or  otherwise  dispose  of,  real  property,  except 
to  lease  it  for  a  term  not  exceeding  five  years,  without  the 
special  direction  of  the  court,  obtained  upon  proceedings  taken 
tor   that  purpose,  as  prescribed  in  title  seventh  of  this  chapter. 


f  SftdOw  Cmamlttee  of  property  mar  maiataftm  aettoma,  eta* 

A  committee  of  the  property,  appointed  as  prescribed  in  this 
title,  may  maintain,  in  his  own  name,  addition  his  official  title, 
aoy  action  or  special  .proceeding,  which  the  person,  with  respect 
to  Avhom  he  is  appointed,  might  have  maintained,  if  the  ap- 
pc^ntment  had  not  been  made. 

Part   of  i   5  of  act  of  1874.   am'd.     See  ante,    |   429;    |   426,   gubd.   2; 
fl    427-8.   1755. 

f   2341.  [Am*d,  1894,  lOOe,   1016.]      Committee  of  propertri 
flle   imr^mtovY  sad  mviommnU 


The  provisions  of  sections  tw^enty-six  hundred  and  sixty  and 
twenty-six  hundred  and  sixty-one  of  this  act,  requiring  the  gen- 
erml  jruardian  of  an  infant's  property,  appointed  by  a  surrogate's 
court,  to  file  in  the  month  of  January  in  each  year  an  inventory, 
ftccofint  and  afiidarit,  and  prescribing  the  form  of  the  papers  so 
to  be  filed,  apply  to  a  committee  of  the  property  appointed,  as 
prescribed  in  this  title.  For  the  purpose  or  making  tnat  applica- 
tion the  committee  is  deemed  a  general  guardian  of  the  property; 
the  person  with  respect  to  whom  he  is  appointed,  is  deemed  a 
vrttrd  and  the  papers  must  be  filed  in  the  office  of  the  clerk  of  the 
court  b.y  whlcn  tbe  committee  was  appointed,  or  if  he  was  ap- 
pointed by  the  supreme  court,  in  the  clerk's  office  where  the  order 
appointlsg  him  is  entered,  and,  if  the  incompetent  person  for 
^rhom  such  committee  is  appointed  has  been  committed  to  a  state 
institution,  and  is  an  inmate  thereof,  a  duplicate  of  such  in- 
ventory, account,  and  affidavit,  shall  be  filed  also  by  said  com- 
mittee with  the  superintendent  or  officer  having  special  jurisdic- 
tion over  the  institution  where  the  incompetent  person  is  confined. 
In  every  case  where  a  committee  has  used  or  employed  the  serv- 
ices of  an  Incompetent  person,  with  respect  to  whom  he  has  been 
appointed  a  committee,  or  where  moneys  have  been  earned  b^v  or 
re^^eived  on  behalf  of  such  .incompetent  person,  the  committee 
mu9t  account  for  any  moneys  so  earned  or  derived  from  such 
pervicea,  the  same  as  for  otlier  property  or  assets  of  the  incom- 
petent person. 
Am'd    by   L.   1894,  cb.  51;   L,   190G,   cb.   181;   U   1915,   cb.   630,    in   effect 

May   14'   1^1^« 
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i  2842.  [Am'd,  1896,  1899,  1914,  1916.]  Idem;  mar  1»e  «•«- 
pelled  to  flle  the  same,  or  render  aa  additloaal  aiaeoaMt. 
et  eetei 


In  the  month  of  Febrnary  of  each  year,  the  presiding  fodgt 
of  the  court  by  which  the  committee  of  the  property  was 
appointed,  or  if  he  was  appointed  by  the  supreme  court,  the 
county  judge  of  the  county  where  the  order  appointincr  hhn  ii 
entered,  must  examine,  or  cause  to  be  examined,  under  his  dh^ 
rection,  all  accounts  and  inventoriea  filed  bv  committees  of  the 
person  and  property,  since  the  first  day  of  February  of  the  pre- 
ceding year.  If  it  appears,  upon  the  examination,  that  a  ooia- 
mittee,  appointed  as  prescribed  in  this  title,  has  omitted  to  file 
his  annual  inventory  or  accounting,  or  the  affldaTit  relatinc 
thereto*  as  prescribed  in  the  last  section,  or  if  the  jQdg«  is  of  the 
opinion  that  the  interests  of  the  person,  with  respect  to  whom 
the  committee  was  appointed,  requires  that  he  should  render  a 
more  full  or  satisfactory  inventory  or  account,  the  jad^e  mast 

make  an  order  requiring  the  committee  to  supply  the  deficiency, 
and  also,  in  his  discretion,  personally  to  pay  the  expense  of 
serving  the  order  upon  him.  An  order  so  made  may  be  entered 
and  enforced,  and  the  failure  to  obey  it  may  be  puniahed,  as  iX 
it  were  made  by  the  court.  Where  the  committee  fails  to  comply 
with  the  order,  within  three  months  after  it  is  made,  or,  where 
the  judge  has  reason  to  believe  that  sufficient  cause  exists  for 
the  removal  of  the  committee,  the  judge  may,  in  his  discretioD, 
appoint  a  fit  person  special  guardian  of  the  incompetent  person, 
with  respect  to  whom  the  committee  was  appointed,  for  the  pur- 
pose of  filing  a  petition  in  his  behalf  for  the  remoTaJ  of  the 
committee  and  prosecuting  the  necessary  proceedings  for  that 
purpose.  The  committee  may  be  compelled  in  the  diacretkn  of 
the  court  to  pay  personally  the  costs  of  the  proceedings  so  insti- 
tuted. Where  the  examination  of  the  accounts  and  Inrentories 
of  committees  of  incompetent  persons  provided  for  herein  is 
made  pursuant  to  the  order  or  direction  of  a  county  judge,  tiie 
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expense  of  such  examination  as  allowed  by  the  county  jnd^e 
directinir  the  examination  shall  be  payable  by  the  county  treas- 
orer  of  the  connty  out  of  any  conrt  funds  in  his  hands  upon 
the  order  of  the  county  judge  directing  such  examination.  The 
committee  of  the  property  of  an  incompetent  person  appointed 
as  prescribed  f  n  this  title,  may  apply  to  the  court  making  the 
appointment,  for  an  order  to  permit  him  to  render  to  such  court 
an  intermediate  judicial  account  of  all  his  proceedings  affecting 
the  property  of  the  incompetent  person  to  the  date  of  the  filing 
thereof.  And  the  court  upon  examination  may,  in  its  discretion, 
make  an  order  directing  that  such  account  be  filed  with  the 
clerk  of  the  court  where  the  application  is  made,  on  or  before 
the  date  determined  by  the  order. 

The  account  to  be  filed  pursuant  to  such  order  shall  be  Terified 
and  contain  a  just,  true  and  proper  statement  of  all  the  acts  of 
the  committee,  and  an  itemised  statement  of  the  receipts  and  dis- 
bursements of  any  and  all  moneys  and  properties  that  have  come 
into  hand  covering  the  whole  of  the  period  for  which  the  account- 
ing is  asked.  A  summary  statement  shall  be  included  in  the 
account  and  all  vouchers  shall  be  filed  therewith.  Notice  of  the 
filing  of  such  account  pursuant  to  such  order  and  of  an  appli- 
cation for  the  judicial  settlement  thereof  shall  be  given  in  the 
manner  in  which  and  to  the  persons  to  whom  notice  of  applica- 
tion for  the  appointment  of  a  committee  of  the  person  or  prop- 
erty of  an  alleged  incompetent  person,  lunatic,  idiot  or  habitual 
drunkard  is  required  to  be  given  by  title  six  of  chapter  seventeen 
of  the  code  of  civil  procedure.  Upon  the  return  day  of  the 
notice  of  such  application  the  court  shall  have  the  power  to 
appomt  a  referee  to  take  and  state  .such  account  and  to  report 
to  the  court  with  his  opinion  thereon  as  to  all  matters  embraced 
in  said  account.  The  court  shall  have  power  and  it  shall 
be  its  duty  to  appoint  a  suitable  person  as  special  guardian  of  the 
incompetent  person  for  the  protection  of  his  rights  and  interests 
in  said  proceeding. 
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Upon  the  motion  for  a  confirmation  of  the  report  of  a  referee 
appointed  pursuant  to  the  provisione  hereof  or  if  the  accounting 
be  had  before  the  court,  upon  the  the  court*s  determination,  nid 
account  shall  be  then  judicially  adjusted,  determined,  fixed  and 
filed. 

The  compensation  of  the  referee  and  of  the  special  iniardiaa 
appointed  under  the  provisions  of  this  chapter  shall  in  everr 
instance  be  fixed  by  the  court  to  be  paid  out  of  the  estate,  if 
any,  of  the  incompetent  person*  The  judicial  settlement  of  the 
final  account  of  a  committee  shall  be  made  in  the  same  manner, 
so  far  as  may  be  applicable,  as  provided  in  this  section  tot  tfai 
judicial  settlement  of  .an  intermediate  account. 

L.  1874,  ch.  446,  |  4,  am'd.  See  |  2844,  post  Aa'd  bj  L.  IWS.  A  Wk 
saperseding  amendment  In  ch.  946;  L.  18B9.  ch.  S50;  L.  1914.  ch.  S44;  L, 
1916,  ch.  586,    la  •flPMt  fltpt  1.  1816. 

S  2848.  Propertr»  wheM  to  1^  restored. 

Where  a  person,  with  respect  to  whom  a  committee  is  a^ 
pointed,  as  prescribed  in  this  title,  becomes  competent  to  mansge 
himself  or  his  affairs,  the  court  must  make  an  order  discharging 
the  committee  of  his  property,  or  the  committee  of  his  penon, 
or  both,  as  the  case  requires,  and  requiring  the  former  cosomittee 

to   restore  to  him  the   property   remaining  in   the   committee*! 

hands.     Thereupon  the  property  must  be  restored  accordingly. 
Id..  I  28.  nm'd. 

i  8844.  [An'd,  1908,  1815.]  Id.|  dtspositlOB  la  ease  W 
deatlft. 

Where  a  person,  of  whose  property  a  committee  has  bees 
appointed,  as  prescribed  in  this  title,  dies  during  his  incompetency, 
the  power  of  the  committee  ceases;  and  the  property  of  the 
decedent  must  be  administered  and  disposed  of,  as  if  a  committee 
had  not  been  appointed.  The  committee  may,  in  such  case,  render 
to  the  court  by  which  he  was  appointed,  a  final  account  of  hii 
proceedings,  touching  the  property  of  the  incompetent.     Such  ac- 
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count  shall  contain  an  inventory  in  the  form  prescribed  by  sec- 
tion twenty-six  hundred  and  sixty  of  this  act  and  a  full  and  true 
account  in  form  of  debtor  and  creditor  of  all  his  receipts  and 
disbursements,  and  there  shall  be  appended  thereto  an  affidavit 
of  the  committee  in  the  form  prescribed  by  section  twenty-six 
hundred  and  sixty-one  of  this  act.  Notice  of  the  application  for 
settlement  of  such  account  shall  be  given  in  such  manner  as  the 
court  may  direct,  to  the  sureties  on  the  official  bond  of  the  com- 
mittee or  the  legal  representatives  of  such  sureties,  and  to  the 
executor  or  administrator  of  the  decedent,  if  any;  and  if  there  be 
no  executor  or  administrator,  to  the  decedent's  husband  or  wife, 
and  heirs  and  next  of  kin,  or  if  any  of  those  persona  shall  have 
died,  to  his  executor  or  administrator.  Such  account  shall  be 
judicially  settled,  adjusted  and  determined  and,  as  to  the  proofs 
and  vouchers  in  support  thereof,  shall  be  subject  to  the  provisions 
of  article  one  of  title  five  of  chapter  eighteen  of  this  act  with 
respect  to  the  accounting  of  executors  and  administrators. 

Id.,  I  29,  and  I  25.  am'd  by  L.  1865.  cb.  724  (6  Bdm.  581).  Am'4  by 
U   1908.  cb.  271 ;  U  1915,  cb.  632.  in  effect  May  14,  1915. 

f  2S&44a.  [Added,  1009.]  Covrt  may  compel  performaaoe 
of  contract  made  by  Incompetent  person  In  certain  canes. 

The  supreme  court  shall  have  authority  to  decree  and  compel 
the  specific  performance  of  any  bargain,  contract  or  agreement 
which  may  have  been  made  by  any  idiot,  lunatic  or  habitual 
drunkard,  while  such  person  was  capable  to  contract,  and  of 
any  contract  in  relation  to  lands  made  by  the  ancestor  of  such 
person  from  whom  such  person  inherits  or  takes  as  devisee  or 
otherwise;  and  to  direct  the  committee  of  such  person  to  do  and 
execute  all  necessary  conveyances  and  acts  for  that  purpose;  and 
in  case  the  person  entitled  to  such  conveyance  is  the  committee 
of  such  incompetent  person,  the  said  court  may,  upon  the  peti- 
tion of  said  committee,  appoint  some  suitable  and  proper  person 
to  execute  the  said  conveyance  in  the  name  of  such  incompetent 
person,  upon  payment  by  the  vendee  of  any  sum  remaining  due 
to  auch  person  upon  said  contract,  or  upon  the  fulfillment  of 
the  contract  on  the  part  of  the  party  who  contracted  with  the 
person  represented  by  said  committee. 

Added  by  U.  1909,  cb.  65.  DeriTaUoa  — B.  S.  pt.  2,  cb.  5,  tit.  2,  |  22. 
MM  amended  by  Lb  1880,  cb.  423,  |  1.  See  note  15a  of  notes  of  Board  of 
statutory  conaolldation  at  end  of  code. 
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TITLE  Vir. 

Proceedings  for  the  disposition  of  the  real  property  of  an 
infant,  lunatic,  idiot,  or  habitual  drunkard. 

Sec.   2345.  Action    to    compel    conveyance. 

2346.  Who  may  maintain  action. 

2347.  Judgmeni;:   effect   thereof. 

^348.  Application   to  dispose  of  real  property  or  an  Interest  therein. 

2349.  Id.;   by  whom. 

2330.  Couteuts    of   petition. 

2351.  Bond   of  committee   of  lonatlc,    etc. 

2352.  Id. ;   of  injardian  of  Infant. 

2353.  Bond:    how   pro-seeuted. 

2354.  Reference  Co  Inquire  into  the  application. 

2355.  Final   order. 

2356.  Report  of  aale,  etc. 

2357.  (Certain   sales,    etc.,    prohibited. 

2358.  Effect    of  conveyance,    etc. 

2359.  Proceeds  of  sale   deemed   real   property. 

2360.  Infant  deemed  a  ward  of  court. 

2361.  Disposition   of  proceeds;   accounting. 

2362.  Particular  estates ;    when    included   in   sale. 

2363.  Id. ;   when  belonging  to  Infant,   etc. 
2864.  Debts  of  Infant,  etc.,  to  be  paid  equally. 

f  2345.  Action  to  compel  coiiTeyance. 

In  either  of  the  following?  eases,  an  action  may  be  maintained 
against  an  infant,  or  a  person  incompetent  to  manage  his  affairs 
by  reason  of  lunacy,  idiocy,  or  habitual  drunkenness,  to  procure 
a  judgment,  directing  a  conveyance  of  real  property,  or  of  an 
interest  in  real  property: 

1.  Where  the  infant  or  incompetent  person  is  seiased  or  pos- 
sessed of  the  real  property,  or  interest  in  real  property,  by  way 
of  mortgage,  or  only  in  tru.st  for  another. 

2.  Where  a  valid  contract  for  the  sale  or  conveyance  of  the 
real  property,  or  interest  in  real  property,  has  been  made;  but  a 
conveyance  thereof  cannot  be  made,  by  reason  of  the  infancy  or 
incompetency  of  the  person  in  whom  the  title  is  vested. 

2  R.  S.  55.  M  20.  22  (2  Edm.  60);  L.  1874.  ch.  445.  J§  9.  23-25  (9  Edm.  931.  933),  sibU 
L  1875,  ch.  574.  §§  7  and  8;  2  R.  S.  194.  eh.  1.  S§  1G7, 109  (2  Edm.  232). 

S  2346.  CAm'dt  1882,]  Wbo  may  maintain  action. 

An  action  may  be  maintained,  in  a  case  specified  in  the  last 
section,  by  a  person  entitled  to  the  conveyance;  and,  also,  in 
a  case  specified  in  subdivision  second  of  that  section,  by  the 
executor  or  administrator  of  the  person  who  made  the  contract, 
or  of  a  person  who  died  seised  or  possessed  of  the  real  propertj. 
or  interest  in  real  property,  or  by  an  heir  or  devisee  of  either  of 
those  persons,  to  whom  the  real  property  has  descended,  or  was 
devised.  The  action  may  be  maintained  by  the  committee  of 
the  lunatic  or  other  incompetent  person;  but  in  that  case  the 
court  must  appoint  a  special  guardian  for  the  incompetent  person 
as  prescribed  by  law,  where  an  infant  is  defendant,  and  the 
proceedings  are  the  same  as  in  a  like  action  against  an  infant. 

Id.,  R.  S.,  and  laws  as  above. 

S   2347.   Judflrmenti   effect  thereof. 

A  judgment,  directing  such  conveyance,  shall  Bot  be  rendered 
unless  the  court,  after  hearing  the  parties,  is  satisfied  that  the 
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GOUTefance  ought  to  be  made.  Upon  rendering  final  judgment  to 
that  effect,  the  court  has  power  to  direct  the  guardian  of  the  in- 
fant's property,  or  the  committee  of  the  property  of  the  luuatic 
or  other  incompetent  person,  or  a  special  guardian  appointed  in 
the  action,  to  execute  any  conveyance,  or  to  do  any  other  act, 
which  is  necessary,  in  order  to  carry  the  judgment  into  effect. 
2  R.  8.  194,  i  109.  and  2  B.  S.  56,  ch.  5,  {  i9  (2  Edm.  S6). 

i  2348.  [Ajn*d,  1893,  1003,  1007.]  Application  to  dispone 
of  real   property  or  an  interest  tlierein. 

In  either  of  the  following  cases  real  property  or  a  term,  estate 
or  other  interest  in  real  property  of  an  infant  in  being  or  the  con- 
tingent interest  therein  of  an  infant  not  in  being  or  of  a  person 
incompetent  to  manage  his  affairs  by  reason  of  lunacy,  idiocy  or 
habitual  drunkenness,  or  an  inchoate  right  of  dower  in  real  prop- 
erty belonging  to  an  infant  or  an  incompetent  person  or  the  possi- 
bility that  upon  breach  of  a  condition  a  right  of  re-entry  will  vest 
in  or  real  property  will  revert  to  an  infant  or  an  incompetent 
person  or  his  heirs  solely  or  in  common  with  others  may  be  sold, 
conveyed,  mortgaged,  released  or  leased  as  prescribed  in  the  fol- 
lowing sections  of  this  title: 

1.  Where  the  personal  property,  and  the  income  of  the  real 
piopertj',  of  the  infant  or  incompetent  person,  are,  together, 
insufficient  for  the  payment  of  his  debts,  or  for  the  maintenance 
and  necessary  education  of  himself  and  his  family. 

2.  (Am»d,  1003.]  Where  the  interest  of  the  infant  in  being 
or  the  contingent  interest  of  an  infant  not  in  being,  or  the  inter- 
est of  an  mcompetent  person  require  or  will  be  substantially 
promoteu  by  such  disposition,  on  account  of  the  real  property  or 
term,  or  e&tate,  or  other  Interest  in  real  property  being  exposed 
to  waste  or  dilapidation;  or  being  wholly  unproductive,  or  for 
the  purpose  of  raising  funds  to  preserve  or  to  improve  the  same, 
or  for  other  peculiar  reasons,  or  on  account  of  other  peculiar 
circumstances. 

3.  Where  an  action  might  be  maintained  against  the  infant  or 
incompetent  person,  to  procure  a  judgment,  directing  'the  con- 
Teyance  of  the  real  property,  or  interest  in  real  property,  as  pre- 
scribed in  sections  twenty-three  hundred  and  forty-five  and 
twenty-three  hundred  and  forty-six  of  this  act. 

4.  [Added,  1007.]  Where  tlie  interest  of  the  infant  or  in- 
competent person  will  be  substantially  promoted  by  releasing  or 
joining  with  others  in  releasing  for  a  valuable  consideration  the. 
possibility  that  upon  breach  of  a  condition  a  right  of  re-entry  will 
vest  in  or  real  property  will  revert  to  the  infant  or  incompetent 
person  or  his  heirs  solely  or  in  common  with  others.  Such  possi- 
bility is  referred  to  in  the  following  sections  of  this  title  as  a 
possibility  of  reverter. 

2  R.  S.  IM.  19."5.  S9  167,  170.  175  (2  Edm.  202.  203);  2  R.  S.  63RI5.  99  H.  16. 
19,  and  22  (2  Bdm.  55  and  66)';  L.  1864.  <?h.  417.  S9  1  and  6  (G  Kdm.  291); 
I*  1869.  ch.  627  f7  Edm.  463);  L.  1870.  cli.  37  (7  Edm.  584):  also,  L.  1874. 
ch.  446.  I  88.  and  Id..  91  6.  9.  17  and  23  (9  Edm.  929,  933),  am'd;  L,  1875. 
cb.  674,  9  6,  and  L.  1876.  ch.  267,  9  2;  L.  1803,  ch.  G39;  L.  1903.  ch.  154. 
Bee  L.  1903.  ch.  432.  Am'd  by  L.  1907.  ch.  49.  In  elToct  April  3,  1907.  Se« 
Bales  55-69. 
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I  2840.  [Allied,  lOOS.]    ld.|  by  ^tiom;  no  tic*  ^rheA  inoo^* 

An  application,  in  either  of  the  cases  prescribed,  in  the  last 
section,  must  be  made  by  the  petition  of  the  general  guardian, 
or  the  guardian  of  the  property  of  the  infant;  or  by  the  commit- 
tee of  the  property  of  the  lunatic,  or  other  incompetent  persou; 
or  by  any  relative,  or  other  persou,  in  behalf  of  either.  Where 
the  application  is  in  behalf  of  an  infant  of  the  age  of  fourteen 
years  or  upwards,  the  infant  must  join  therein.  Where  the  ap- 
plication is  made  to  the  supreme  court,  the  petition  must  be 
presented  at  a  term  held  within  the  judicial  district,  in  which  the 
property,  oi  a  part  thereof,  is  situated.  Where  such  application 
aiTccts  the  interest  of  an  incompetent  person  who  has  been  com- 
mitted to  a  state  Institution  and  is  an  inmate  thereof,  notice  of 
such  application  must  be  given  to  the  superintendent*  acting 
superintendent,  or  state  officer  having  special  jurisdiction  orer  the 
institution  where  the  incompetent  person  is  confined. 

Id.,  B.  S.,  and  laws  as  in  last  aectlon;  L.  1005,  ch.  434.  In  efleet  S^H-  1. 
1809. 

i  2350*  [Am'd,  1893,  1910.]      ConteAts  of  petition. 

The  petition  must  be  verified  in  like  manner  as  a  verified  plead- 
ing in  an  action  in  the  supreme  court.  It  must  set  forth  the 
grounds  of  the  application;  and  in  a  case  specified  in  Subdivisions 
first  and  second  of  the  last  section  but  one,  other  than  a  case 
where  the  application  is  made  for  the  sale  of  an  undivided  Inter- 
est of  the  infant  or  incompetent  person  in  one  or  more  parcels  of 
land  in  order  to  avoid  an  action  of  partition  on  the  part  of  his 
cotenants,  or  for  the  dower  of  a  widow  therein,  it  must  also 
state  the  particulars  and  value  of  the  real  and  personal  {prop- 
erty, and  the  amount  of  the  income  of  the  infant  or  incompe- 
tent person;  the  disposition  which  has  been  made  of  his  per- 
sonal propertj',  and  an  account  of  the  debts  or  demands,  if  any. 
existing  against  his  estate.  In  the  case  above  specified  where 
the  application  is  made  for  the  sale  of  an  undivided  interest 
of  the  ijfant  or  incompetent  person,  the  petition  must  state 
the  particulars  and  value  of  the  real  property  in  respect  to 
which  a  sale  is  desired. 

L.  1808.  cb.  811.  8«e  Bale  55.  Am*d  by  L.  1910.  cb.  235.  In  effect  Sept. 
1*  1010. 

I  2361.  [Am'd,  1893,  I9O89  1907»  1916.]  Bond  of  committee 
of  lanatlc,  etc. 

An  application  to  sell,  mortgage,  release  or  lease  real  property, 
or  an  interest  in  real  property,  of  a  lunatic,  idiot  or  habitual 
drunkard,  cannot  be  granted,  unless  a  committee  of  his  property 
has  been  appointed.  Upon  such  an  application,  if  it  is  iiia<K  by 
the  committee,  the  court  must  make  an  order,  directing  liini  to  file 
with  the  clerk,  a  bond,  with  either  individual  or  corporate  surety, 
approved  by  the  court  as  to  form,  amount  and  sufficiency  of 
surety,  conditioned  for  the  faithful  discharge  of  his  trust;  for 
the  paying  over  and  investing  of,  and  accounting  for,  all  moneys 
received  by  him  in  the  special  proceeding,  according  to  the  direc- 
tion  of   any   court  having   authority    to   give  directions   in   tht 
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premise*;  and  for  the  obserrance  of  the  directions  of  the  oonrt, 
in  relation  to  the  trust.  If  the  application  is  made  by  any  other 
person,  an  order  must  be  made  thereupon,  requiring  the  com- 
mittee to  show  cause  why  he  should  not  nie  such  a  bond.  If, 
after  hearing  the  committee,  the  court  is  of  the  opinion,  that 
there  is  a  probable  cause  for  granting  the  application,  it  may 
make  an  order,  requiring  the  committee  to  file  such  a  bond;  or,  if 
the  committee  so  elects,  or  fails  to  file  the  bond  as  directed  in 
the  order,  it  may  appoint  a  suitable  person  to  be  the  special  guard- 
ian of.  the  incompetent  person,  with  respect  to  the  proceedings, 
who  must  thereupon  iile  such  a  bond.  Where  an  application  is 
made  to  release  an  inchoate  right  of  dower,  application  must  be 
made  by  the  husband  of  the  lunatic,  idiot  or  habitual  drunkard 
and  may  be  made  before  or  after  a  committee  has  been  appointed, 
except  that  application  may  be  made  by  the  committee  of  the 
property  of  the  lunatic,  idiot,  or  habitual  drunkard  in  any  case 
where,  at  the  time  of  the  application,  the  property  to  which  the 
inchoate  right  of  dower  attaches  has  already  been  sold  by  the 
husband  and  the  w^ife  has  not  joined  in  the  conyeyance  or  other- 
wise released  her  inchoate  right  of  dower.  When  the  application 
is  made  by  the  husband,  the  court  may  appoint  him  special 
guardian,  and  he  must  file  a  bond  as  herein  proTided. 

Am*d  b7  L.   1803.  ch.  639;   L.   1003,  ch.  368;   L.   1007,  cb.  40;   U   1010, 
ch.  241.  In  effect  SepC  1,  1015. 

i  2862.   (Am'd,  1883»  1907.]    Id.}  of  vnardl^n  of  InfiiBt. 

Upon  an  application  to  sell,  mortgage  release  or  lease  real 
property  or  an  interest  in  real  property  of  an  infant,  the  court 
most  appoint  a  suitable  person  to  be  the  special  guardian  of  the 
infant  with  respect  to  the  proceedings,  who  must  thereupon  file 
with  the  clerk  a  bond  as  prescribed  in  the  last  section.  Any  trust 
company  authorised  by  the  laws  of  this  state  to  act  as  general 
guardian  of  the  estate  of  an  infant  without  giving  security  may 
be  appointed  such  special  guardian  and  in  such  case  the  court 
in  the  order  of  appointment  may  dispense  with  the  giving  and 
filing  of  any  such  bond. 

U  1893,  ch.  268;  L.  1007,  ch.  40.    In  effect  April  8,  1007.    See  S  475. 

I  235S.  Bond  I  bow  proaeovted. 

Upon  a  breach  of  the  condition  of  a  bond,  given  as  prescribed 
in  either  of  the  last  two  sections,  the  court  must  direct  it  to  be 
prosecnted  for  the  benefit  of  the  person  injured. 

I  2854.  (Ain'd,  18d8.]    Reference  to  Inqnlre  tn to  the  nppll- 
•ntiom. 

Upon  the  presentation  of  the  petition,  and  the  filing  of  the  bond, 
where  the  filing  of  such  a  bond  shall  be  necessary,  the  court  must 
make  an  order  appointing  a  suitable  person  a  referee  to  inquire 
into  the  merits  of  the  application.  The  referee  must  examine 
into  the  truth  of  the  allegations  of  the  petition;  hear  the  allega- 
tions and  proofs  of  all  persons  interested  in  the  property,  or 
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otherwise  interested  in  the  application;  and  report  his   opinion 
tnereupon,  together  with  the  testimony,  with  all  convenient  speed. 

U  1888,  ch.  26S.    See  Rttle  56. 

§  2355.   [Am*d,  1803,   1907.]    Final  order. 

Upon  the  filing  of  the  referee's  report,  and  after  examining 
into  the  matter,  the  court  must  make  a  final  order  upon  the 
application.  In  a  proper  case  a  final  order,  confirming  the  ref- 
eree's report,  must  direct  that  the  real  property  or  term,  estate, 
possibility  of  reverter  or  other  interest  in  real  property  or  a  part 
thereof  of  an  inchoate  right  of  dower  therein,  as  is  necessary,  or 
as  justice  requires,  be  mortgaged,  let  for  a  term  of  years,  sold, 
released  or  conveyed  by  the  special  guardian,  appointed  as  pre- 
scribed in  this  title,  or  by  the  committee  of  the  property  of  the 
lunatic  or  other  incompetent  person.  The  final  order  must  also 
contain  such  directions,  respecting  the  time,  manner  and  condi- 
tions of  the  sale,  release  or  conveyance  directed  thereby,  as  the 
'court  thinks  proper  to  insert  therein. 

L.  1803.  ch.  680;  L.  1907,  ch.  49.    lo  effect  AprU  8,  1907. 

S  8856.  [Am*d,    1893.]    Report    of   sale^    ete. 

Before  a  sale,  mortgage,  release,  or  lease  can  be  made  pursuant 
to  the  final  order,  the  special  guardian  or  the  committee  must 
enter  into  an  agreement  therefor,  subject  to  the  approval  of  the 
court;  and  must  report  the  aflreement  to  the  court  under  oath. 
Upon  the  confirmation  thereof  by  the  order  of  the  court,  he  must 
execute,  as  directed  by  the  court,  a  deed,  mortgage,  release  or 
lease.  Where  the  final  order  directs  the  execution  of  a  convey 
ance  in  the  first  instance,  for  the  purpose  of  fulfilling  a  contract, 
or  because  the  property  is  held  by  way  of  mortgage,  or  in  tmst 
only,  the  guardian  or  committee,  executing  the  conveyance,  must 
report  the  conveyance  to  the  court,  under  oath. 

U  1893,  ch.  839. 

S  2857.  Certain  sales,  etc.^  prohibited. 

Real  property,  or  an  interest  in  real  property,  shall  not  be  sold, 
leased,  or  mortgaged,  as  prescribed  in  this  title,  contrary  to  the 
provisions  of  a  will,  by  which  it  was  devised,  or  of  a  conveyance 
or  other  instrument,  by  which  it  was  transferred,  to  the  infant  or 

incompetent  per^n. 


S  2358.   [Am'd,    1893,    1906,    1907.1     Elleet    of   eoa^eTaaes, 
ete. 

A  deed,  mortgage,  release,  or  lease,  made  In  good  faith,  as  pre- 
scribed in  this  title,  either  upon  an  application  in  behalf  of  the 
infant  or  an  incompetent  person,  or  pursuant  to  the  directions 
contained  in  a  judgment  rendered  against  him,  has  the  same 
validity  and  effect,  as  if  executed  by  the  person  in  whose  behalf 
it  was  executed,  and  as  if  the  infant  was  of  full  ape  or  the  luna- 
tic, idiot,  or  habitual  drunkard  was  of  sound  mind  and  competent 
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to  manage  his  or  her  affaira.  And  the  same  shall  be  Talid  and 
effectual  to  vest  in  any  purchaser  or  purchasers  any  interest 
therein  of  any  infant  not  in  being,  at  the  time  of  the  said  sale, 
and  any  mortgage  so  executed  shall  be  a  valid  lien  and  charge 
upon  the  contingent  interest  of  any  infant  not  in  being,  at  the 
time  of  the  execution  and  delivery  of  the  same.  And  a  release  of 
an  inchoate  right  of  dower  as  authorized  by  this  title  shall  have 
the  same  effect  as  if  the  wife  had  joined  with  the  husband  in  a 
deed  or  conveyance  of  the  property  aifected  thereby  and  had  duly 
acknowledged  the  same  in  the  manner  required  by  law  to  pass  the 
estate  of  married  women. 
Ij.  1898.  eta.  639;  L.  1806,  cb.  127;  U  1907,  ch.  49.    In  effect  April  3,  1907. 

I  28S9.   iAm>d,  1882,  1807.]    Prpeeeds  of  sale  deemed  real 
ji^ropcrty. 

A  sale  of  real  property,  or  of  an  interest  In  real  property,  other 
than  a  possibility  of  reverter  of  an  infant  or  incompetent  person, 
made  as  prescribed  in  this  title,  does  not  give  to  the  infant  or  in- 
competent person,  any  other  or  greater  interest  in  the  proceeds  of 
the  sale,  than  he  or  she  had  in  the  property  or  interest  sold. 
Those  proceeds  are  deemed  property  of  the  same  nature,  as  the 
estate  or  interest  sold,  until  the  infant  arrives  at  full  age,  or  the 
mcompetency  is  removed.  The  proceeds  of  the  release  of  a  possi- 
bih'ty  of  reverter  shall  be  deemed  and  treated  as  if  they  were 
proceeds  of  real  property  of  which  the  infant  was  seized  and  pos- 
sessed. If  the  Infant  should  die  before  arriving  at  full  age,  or  the 
incompetent  person  should  die  before  the  incompetency  is  removed 
not  leaving  any  personal  property,  or  not  leaving  sufficient  personal 
property  to  pay  funeral  expenses  and  expenses  that  may  be  nec- 
essary or  necessarily  incurred,  then  in  either  or  each  case  the  pro* 
ceeds  are  to  be  deemed  personal  property  so  far  as  may  be  neces- 
sary to  pay  the  funeral  and  other  necessary  expenses^  The  pro- 
ceeds are  to  be  paid  upon  order  of  tlie  surrogate's  court  or  court 
having  jurisdiction  of  the  estate  of  the  deceased,  to  an  adminis- 
trator appointed  by  the  surrogate  to  administer  upon  decedent's 
estate,  and  after  paying  all  funeral  expenses  and  expenses  of 
administration  and  an>  indebtcdress,  the  icmainder,  if  any  thpre 
be,  shall,  upon  the  order  of  the  surrogate,  be  paid  into  the  hands 
of  the  trustee  who  held  the  same,  to  be  distributed  as  the  law 
directs.  This  act  is  to  include  the  said  proceeds  of  any  infant  or 
incompetent  person  that  has  died  prior  to  this  amendment,  the 
proceeds  now  remaining  in  the  hands  of  a  trustee. 

Lu  1802.  cb.  623;  L.  1907,  eta.  49.    In  effect  April  3,  1907. 

I  2360.  Infant  deemed  a  "vrard  of  conrt. 

From  the  time  of  the  filing  of  a  petition,  by  or  in  behalf  of  an 
infant,  praying  for  an  order  directing  a  conveyance,  or  a  sale, 
mortgage,  or  lease  of  his  real  property,  or  of  an  interest  in  reai 
property,  the  infant  is  considered  a  ward  of  the  court,  with 
respect  to  that  real  property  or  interest,  and  the  income  and 
proceeds  thereof. 
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I  flSai.    [Ain*d,   1808t    1003,    lOOO,   IfWTp  i91S.]      Di«posit&»ft 
of  proceeds;  accoiintlniK* 

The  court  must,  by  order,  direct  the  disposition  o£  the  prooeedfl 
of  Buch  a  sale,  mortgage,  release  or  lease.     It  must  direct  the  io- 
vestment  of  auy  portion  thereof  belonging  to  the  infant  or  in- 
compotent  person,  which  is  not  needed  for  the  payment  of  debts, 
or  the  safe-keeping,  or  the  immediate  maintenance  and  education, 
of  himself  or  his  family,  or  for  the  preservation  or  improrement 
of  his  real  proi>erty  or  his  Interest  in   real  property,     it  mast 
require  a  report,  under  oath,  of  the  disposition  ajid  inTestment 
thereof,   to  be  made  as  sooo  as  praaticable,   and   must   compel 
periudical  accounts  to  be  rendered  tnereafter  by  each  pcj-son,  who 
is  intrusted  with  the  proceeds,  or  any  part  thereof.     Where   an 
inchoate  right  of  dower  is  released  as  prescril>ed  in  tliis  title  and 
such  release  is  to  accompany  a  sale  by  the  husband  of  the  prop- 
erty  to  Avblch  the  inchoate  right  of  dower   attaches,   the  court 
shall  make  an  order  requiring  one-third  of  the  amount  realised 
on  the  sale  of  the  property  to  which  the  inchoate  right  of  dower 
attached  to  be  invested  by  the  special  guardian,  or  paid  into  the 
court  to  be  held  for  the  benefit  of  the  husband  during  his  life 
and  upon  his  death  for  the  benefit  of  the  wife  during  her  life, 
or  the  court  mnj^  direct  said  amounts  to  be  paid  to  the  husband 
upon  his  giving  a   bond  in  the  penalty  of  at  least  double  the 
amount  so  received  for  such  release,  with  at  least  two  sureties, 
who  shall  justify  in  double  the  amount  of  such  penalty,  condi- 
tioned for  the  repayment  as  the  court  shall  direct  by  his  executors 
or  administrators  of  such  amount  upon  the  death  of  the  husband. 
Where  an  inchoate  right  of  dower  is  released  as  prescribed  in 
his  title,   and,   at  the  time  of  the   application,   the  property   to 
which    the   inchoate   right  of  dower  attaches   has  already    be«i 
sold   by  the  husband,  and  the  wife  has  not  joined  in  the  con* 
veyanee  or  otherwise  released  her  inchoate  right  of  dower,  the 
court  sliall  make  an  order  that,  as  the  consideration  for  the  re- 
lease, or  as  part  of  the  consideration  therefor,  there  be  paid  to 
the  special  guardian  or  into  the  court  a  v.  amount  to  be  fixed  by 
the-  court  as  equal  to  one-third  of  the  fair  market  value  of  the 
property,  to  be  invested  by  the  special  guardian  or  held  by  the 
court  for  the  benefit  of  the  person  making  such  payment  daring 
the  life  of  the  husband,  and  upon  his  death  for  the  benefit  of  the 
wife  during  her  life,  and  upon  her  death  to  be  returned  to  the 
person  making  such  payment  or  to  his  executors,  administrators 
or  assigns:  or  in  lieu  of  such  payment  the  court  maj-  anr>w  a  bond 
to  be  given  in  the  penalty  of  at  least  double  the  amount  so  fixed 
as  equal  to  one-third  of  the  fair  market  value  of  the  property,  with 
at  least  two  sureties,  who  shall  justify  in  double  the  amount  of 
such   penalty,    conditioned   for   the   payment  as  the   court   sbaU 
direct,  upon  the  death  of  the  husband  leavinpr  the  wife  surviving, 
of  the  said  sum  so  fixed  as  equal  to  one-third  of  the  fair  value 
'of  the  property,  to  be  held  for  the  benefit  of  the  wife  during  her 
life  and  upon  her  death  to  be  returned  to  the  person  ^ving  aueh 
bond  or  to  his  executors,  administrators  or  assigns.     In  case  by 
any   contingency,    infants    not   in   being   may   thereafter   become 

f)Ossessed  of  any  interest  in  said  premises  so  sold,  mortgaged  or 
eased,  the  court,  in  case  of  a  sale,  shall  cause  the  proceeds  of  the 
sale,  after  paying  the  costs  and  expenses  of  the  same,  to  be  plac«d 
at  interest  for  the  benefit  of  the  persons  who  are.  or  who  may 
ultimately  be  entitled  to  the  same,  and  shall  not  authorize  the  dis- 
tribution of  the  same  in  advance  of  said  contingency,  except  upon 
a  petition  of  some  nerson  entitled  thereto,  and  upon  filing  a  bond 
in  such  penalty  as  the  court  shall  direct,  with  two  or  more  sureties 
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approved  by  the  court,  and  conditioned  that  in  case  of  any  con- 
tingency by  which  any  infant  not  then  in  being  shall  thereafter 
become  eudtled  tJ  any  of  the  proceeds  of  the  sale,  that  said  peti- 
tioner will  pay  to  said  person  or  persons  his  or  their  proportionate 
share  of  the  money  so  paid  over  to  said  petitioner;  and  in  the  case 
of  the  mortgaging  of  said  real  estate  the  proceeds  of  the  same, 
after  paying  costs  and  expenses,  shall  be  paid  out  and  disbursed 
under  the  direction  of  the  cotyt  only  for  the  purpose  of  paying 
lawful  charges  thereon,  or  repairing,  improving,  building  upon 
or  otherwise  enhmncing  in  value  any  real  estate  so  mortgaged 
as  aforesaid. 

In  the  case  of  an  infant  residing  without  the  state,  and  having 
in  the  state  or  conntry  where  he  or  she  resides  a  general  guardian 
or  person  duly  appointed  under  the  laws  of  such  state  or  country, 
to  the  control  and  entitled,  by  the  laws  of  such  state  or  country,  to 
the  custody  of  the  money  of  said  infant,  the  court,  upon  satis- 
factory proof  of  such  facts  and  the  sufficiency  of  the  bond  or 
security  given  by  such  general  guardian  or  person  in  such  state 
or  country  by  the  certificate  of  a  judge  of  a  court  record  of  such 
state  or  country,  or  otherwise,  may  direct  that  the  portion  of  such 
infant  arising  upon  such  sale  shall  be  paid  over  to  such  general 
guardian  or  person. 

▲m'd  hy  U   1893.   ch.   638;   U   1903.  ch.  368;   L.   1906,  cb.   127;   L.   1907, 
ch.   49;   L.   1915,  ch.   629,  la  effect  Sept.   1.   1915. 

1  2362.  Particular  estates;  wlien   Included   In   sale. 

Where  the  real  property,  or  the  estate,  term  or  other  interest 
in  real  property,  directed  to  be  sold,  is  subject,  absolutely  or 
contingently,  to  a  right  of  dower,  or  an  estate  for  life,  or  is  sub- 
ject to  an  estate  for  years,  in  the  whole  or  any  part  thereof,  the 
person,  having  the  prior  right  or  estate,  may  manifest  in  writing 
his  consent,  either  to  receive^,  from  the  i>roc'eed8  of  the  sale,  a 
gross  sum,  to  be  fixed  according  to  the  principles  of  law  applica- 
ble to  annuities,  in  satisfaction  of  his  rignt  or  estate;  or  to  have  a 
proportionate  share  of  the  proceeds  of  the  sale  invested,  and  the 
interest  thereof  paid  to  him,  from  the  time  of  the  investment,  or 
of  the  commencement  of  hisr  right  or  estate,  as  justice  requires, 
until  the  determination  of  his  right  or  estate.  Upon  filing  the 
consent  with  the  clerk,  the  final  order  may,  in  the  discretion  of 
the  court,  direct  a  sale  of  the  entire  property,  to  which  the  right 
or  estate  attaches.  In  such  a  case,  the  court  must,  after  the  sale, 
ascertain  the  value  of  the  right  or  interest  of  the  person  sp  con- 
senting; and  the  final  order  must  either  direct  the  payment,  from 
the  proceeds  of  the  sale,  of  the  ^oss  sum  so  ascertained  as  the 
value,  or  the  investment  of  a  just  proportion  of  the  proceeds 
and  the  payment  to  him  of  the  interest  thereof.  But  such  a 
gross  sum  shall  not  be  paid,  nor  shall  such  an  investment  be 
made,  until  an  effectual  release  of  the  right  or  estate  of  the 
person  so  consenting,  executed  to  the  satisfaction  of  the  court, 
and  duly  acknowledged  or  proved,  and  certified,  in  like  manner  as 
a  deed  to  be  recorded  in  the  county,  has  been  filed  with  the  clerk. 

2  R.  8.  196.  is  181,  182  (2  Edm.  204>  ;  L.  1864,  ch.  417  (6  Edm.  292,  293) ; 
U  1874,  cb.  446,  i|  13,  15,  16  (9  Edui.  932). 

I  2868.  Id.  I  when   belong  Ins  to  Infant,  etc* 

Where  the  interest  of  the  infant,  or  of  the  lunatic  or  other  in- 
competent person,  consists  of  a  right  of  dower,  or  an  estate  for 
life,  or  for  years,  the  final  order  may  authorize  the  special  guard- 
ian or  committee  to  join,  with  the  pennon  or  persons  holding  the 
reversionary  estate,  in  a  conveyance  of  the  property  to  which  the 
interest  attaches,  so  as  to  release  th«  right  of  dower,  or  fully 
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convey  the  particular  estate,  on  receiring,  from  the  proceeds  of 
the.  sale,  a  gross  sum,  in  satisfaction  of  that  interest,  or  a  pro- 
portionate part  of  the  proceeds,  to  be  invested  until  the  de- 
termination of  the  particular  estate;  and,  in  either  case,  to  be 
ascertained  as  prescribed  in  the  last  section.  Where  a  propor- 
tion of  the  proceeds  is  so  received  by  the  guardian  or  committee, 
for  investment,  the  final  order  must  provide  for  the  investmeot 
thereof,  until  the  determination  of  the  particular  estate;  and 
then  for  the  payment  thereof  to  the  person  entitled  therto. 

1  2304.  Debts  of  intent,  etCy  to  be  paid  e«nnilF. 

In  the  application  of  money,  arising  from  a  sale,  mortgage  or 
lease,  made  for  the  purpose  of  paying  debts,  as  prescribed  in  this 
title,  the  special  guardian  of  the  infant,  or  the  committee  of  the 
property  of  the  incompetent  person,  must  pay  all  debts,  in  equal 
proportion,  without  giving  a  preference  to  a  debt  founded  upon 
a  specialty,  or  upon  which  judgment  has  been  taken. 

2  B.  S.  54,   i  ^15   (2  Edm.  65) ;   L.   1874,  ch.  446,  |  21    (9  Edm.  933). 
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TITLB  Vm. 

▲rbifcratioiui. 

Sac.  SMB.  Wben  mbmlMion  to  arbitration  cannot  be  made. 
SUM.  Wbat  controversies   may   be   snbmitted,    and  Ik>w. 
satfT.  Appointment  of   additional   arbitrator,   or  umpire. 
2868,  Tiiue  for  bearing;  adjonmmeot,  etc. 
2860.  Arbitrators  to  be  sworn. 
2S7U,  Attendance  of  witnesses,  etc. 

2371.  AH  tbe  arbitrstors  to  meet;  wben  majority  may  award.    9e<ltb 
2S72.  Award;    to   be  antbentlcnteo,   etc. 
2S7S.  Motion  to  coDllra  award. 
2S74.  id.;  to  vacate  award. 
237&.  Id.;  to  modify  or  correct  award. 

2376.  Motions;  wben  lo  be  made 

2377.  Costs  on  vacating  award. 

2378.  Judgment  on  award;   wtien  and  bow  entered.    Costs. 
2879.  Judgment-roll. 

2380.  lilfect  of  Judgment;  bow  enforced. 

2381.  Appeal.  • 

2382.  1f.tiect  of  party's  deatb,  lunacy,  etc.;  proceedings  tberenpon. 

2383.  Uevocatlon  of   sabmissloo. 

2384.  Liability  of  party   wbo   revokes. 
288S.  Limitation    of   recovery   against   blm. 
2386.  Application  of  tbis  tiUe. 

1  286S.  IVben  snbmlMilon  to  arbitration  eannOt  bo  nutd^i 

A  BubmisBion  of  a  controversy  to  arbitiration  cannot  be  made, 
either  aa  pr««cribed  in  this  title  or  otherwise,  in  either  of  the 
following  cases: 

1.  Where  one  of  the  parties  to  the  controversy  is  an  infant, 
or  a  person  incompetent  to  manage  his  affairs,  by  reason  of  Innacj, 
idiocy,  or  habitual  uraul(euuesB« 

2.  Where  the  controversy  arises  respecting  a  claim  to  an  es- 
tate in  real  property,  in  fet"  or  for  life. 

But  where  a  person,  capable  of  entering  into  a  submission, 
has  knowingly  entered  into  the  same  with  a  person  incapable 
of  30  doing,  as  prescribed  in  subdivision  first  of  this  section,  the 
object  ion,  on  the  ground  of  incapacity*  can  be  taken  only  ia  be- 
half of  the  person  so  incapacitated.  And  the  second  subdivision 
of  this  section  does  not  prevent  the  submission  of  a  claim  to  an 
estate  for  years,  or  otiier  interest  for  a  term  of  years,  or  for  one 
year  or  less.  In  real  property;  or  of  a  controversy  respecting  the 
partition  of  real  property  between  joint  tenants  or  tenants  In 
common:  or  of  a  controversy  respecting  the  boDndaries  of  lands^ 
or  the  adnieaisiirement  of  dower. 

2  R.    8.  Ml.   i§  1   and   2  (2  Bdm.   060). 


I  2806.  "Wbat  controversies  nuty  be  submitted,  nnd  bovr. 

Bzcept  as  otherwise  prescribed  in  the  last  section,  two  or  more 
persons  may,  by  an  instrument  in  writing,  duly  acknowledged 
or  proved,  and  certified,  in  like  manner  as  a  deed  to  be  recorded, 
sabmit  to  the  arbitration  of  one  or  more  arbitrators,  any  contro- 
versy, existing  between  them  at  the  time  of  the  submission,  which 
might  be  the  subject  of  an  action.  They  may.  In  the  submission, 
agree  that  a  judgment  of  a  court  of  record,  specified  in  the  in- 
strament,  shall  be  rendered  upon  the  award,  made  pursuant  to 
the  submission.  If  the  supreme  court  is  thus  specified,  the  sub- 
mission may  also  specify  tne  county  in  which  the  judgment  Bball 
be  entered.  If  it  aoef  not,  the  judgment  may  be  entered  in  any 
ooonty. 

Id.,  part  sf  I  1  and  fi  9. 
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fi  2367.  Appointment  of  additional  arbitrator,  or  liimiiirc 

Where  a  submission  is  made  as  prescribed  in  this  tiile,  au  adui- 
tional  arbitrator  or  an  umpire  cannot  be  seiecied  or  appuiuitnl,  un- 
less the  submission  expressly  so  provides.  Where  u  subuiut^ooii. 
made  either  as  prescribed  in  this  title  or  otherwise,  provides  Uiai 
two  or  more  arbitrators,  therein  designated,  may  select  or  ap- 
point a  person  as  an  additional  arbitrator  or  as  an  umpire,  the 
selection  or  appointment  must  be  in  writing.  An  additional  aibi- 
tratMT  or  umpire  must  sit  with  the  original  arbitrators  upon  tiie 
hearing.  If  testimony  has  been  taken  before  his  selection  or  ap- 
pointment, the  matter  must  be  reheard,  unless  a  rehearing  la 
waived  in  the  submission,  or  by  the  subsequent  written  consent 
of  the  parties,  or  their  attorneys. 

S  2808.  Time  for  liearinflri  adjonrnment*  etc. 

Subject  to  the  terms  of  the  submission,  if  any  are  specified 
therein,  the  aroitrators,  selected  as  prescribed  in  this  title,  must 
appoint  a  time  and  place  for  the  hearing  of  the  mattere  sub- 
mitted to  then.;  and  must  cause  notice  thereof  to  be  giTen  to 
each  of  the  parties.  They,  or  a  majority  of  them,  may  adjourn 
the  hearing  from  time  to  time,  upon  the  application  iP  either 
party,  for  g6od  cause  shown,  or  upon  their  own  motion;  bot  not 
bey<»id  the  day  fixed  in  the  submission  for  renderini;  their  award, 
unless  the  time  so  fixed  is  extended  by  the  written  consent  of  the 
parties  to  the  submission,  or  their  attorneys. 

2  ft.  S.  641,  I  8. 

I  2809.  Arbitrators  to  be  sirora* 

Before  hearing  any  testimony,  arbitrators  selected  either  as 
prescribed  in  this  title  or  otherwise  must  be  sworn,  by  an  oiBcer 
designated  in  section  842  of  thhs  act,  faithfully  and  fairly  to 
hear  and  examine  the  matters  in  controversy,  and  to  make  c 
just  award,  according  to  the  best  of  their  understanding;  unless 
the  onth  is  waived,  by  the  written  consent  of  the  parties  to  the 
submission,  c?  their  attorneys* 

Id.,  f  4,  and  part  of  |  5. 

I  2870.  Attendance  of  -witnesses^  etc. 

The  arbitrators,  selected  either  as  prescribed  in  this  title,  or 
otherwise,  or  a  majority  of  them,  may  require  any  person  to 
attend  before  them  as  a  witness;  and  they  have,  and  each  of 
them  has,  the  same  powers,  with  respect  to  all  the  proceedings 
before  them,  which  are  conferred,  by  the  provisions  of  title  aecoDd 
of  chapter  ninth  of  this  act,  upon  a  board,  or  a  member  ci  a 
board,  authorized  by  law  to  hear  testimony.* 

Id.,  I  0,  and  iMirt  of  |  6. 

I  2871.  All  the  arbitrators  to  meet|  vrben  majority  aaay 
avrard.    Fees. 

All  the  arbitrators,  selected  as  prescril^ed  in  this  title*  must  meet 
together,  and  hear  all  the  allegations  and  proofs  of  the  parties; 
but  an  award  by  a  majority  of  them  is  valid,  unless  the  concnr 
renoe  of  all  iz  expressly  required  in  the  submission.  Unless  it  li 
otherwise  expressly  provided  in  the  submission,  the  award  may 
require  the  payment,  by  either  party,  of  the  armtraton'  fees,  not 


Exceeding  the  fees  allowed  to  a  Kke  number  of  referees  in  the 
supreme  court;  and  also  their  expenses. 

2  R.  s.  Ml,  f  7. 

I IKITSS.  A^rajrd  |  to  be  avtlienticated,  etc. 

To  entitle  the  award  to  be  enforced,  as  prescribed  in  this  title, 
it  must  be  in  writing;  and«  within  the  time  limited  in  the  Submis- 
sion, if  any,  subscribed  by  the  arbitrators  making  it;  acknowl- 
edged or  proved,  and  certified,  in  like  manner  as  a  deed  to  be 
recorded;  and  either  filed  in  the  office  of  the  clerk  of  the  court, 
in  which,  by  the  submission,  judgment  is  authorized  to  be  en- 
tered upon  the  award,  or  deliyered  to  one  of  the  parties,  or  his 
attorney. 

I<L,  f  8,  and  part  of  {  ». 

i  2373.  Motion  to  conflrna  a.'wm.rd. 

At  any  time  within  one  year  after  the  award  Is  made  as  pre- 
scribed in  the  last  section,  any  party  to  the  submission  may  ap- 
ply to  the  court,  specified  in  the  submission,  for  an  order  confirm- 
ing the  award;  and  thereupon  the  court  must  grant  such  an  order, 
unless  the  award  is  vacated,  modified  or  corrected,  as  prescribed 
in  the  next  two  sections.  Notice  of  the  motion  must  be  served, 
upon  the  adverse  party  to  the  submission,  or  his  attorney,  as 
prescribed  by  law  for  service  of  notice  of  a  motion  upon  an  attor- 
ney in  an  action  in  the  same  court.  In  the  supreme  court,  the 
Diotion  must  be  made  within  the  judicial  district,  embracin^r  the 
county  where  the  judgment  is  to  be  entered. 

Id.,  remainder  of  f  9. 

I  2374.  Id.  I  to  'va4;ate  avFard. 

In  either  of  the  following  cases,  the  court,  specified  in  the  sub- 
mission, must  make  an  order  vacating  the  award,  upon  the  appli- 
catfbn  of  either  party  to  the  submission: 

1.  Where  the  award  was  procured  by  corruption,  fraud,  or  other 
undue  means. 

2.  Where  there  was  evident  partiality  or  corruption  in  the  arbi- 
trators, or  either  of  them. 

3.  Where  the  arbitrators  were  guilty  of  misconduct,  in  refusing 
to  postpone  the  hearing,  upon  sufficient  cause  shown,  or  in  refus- 
ing  to  hear  evidence,  pertinent  and  material  to  the  controversy; 
or  of  any  other  misbehavior,  by  which  the  rights  of  any  party 
have  been  prejudiced. 

4.  Where  the  arbitrators  exceeded  their  powers,  or  so  imper- 
fectly executed  them,  thdt  a  mutual,  final,  and  definite  award, 
upon  the  subject-matter  submitted,  was  not  made.     . 

Where  an  award  is  vacated,  and  the  time,  within  which  the 
sobraiosion  requires  the  award  to  be  made,  has  not  expired,  the 
court  may,  in  its  discretion,  direct  a  rehearing  by  the  arbitrators. 

Id.,   f  10,  and  part  of  8  13. 

f  2S75.  Id.9  to  modify  or  eorrect  award. 

In  either  of  the  following  cases,  the  court,  specified  in  the  sub- 
mission, must  make  an  order  modifying  or  correcting  the  award, 
upon  the  appHcatfou  of  either  party  to  the  submission: 

1.  Where  there  was  an  evident  miscalculation  of  figures,  or 
an  evident  mistake  in  the  description  of  any  person,  things  or 
property,  referred  to  in  the  award. 
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2.  Where  the  arbitrators  have  awarded  upon  a  matter  not  anb^ 
mitted  to  them,  not  affecting  the  merits  of  the  decision  upua 
the  matters  submitted. 

3.  Where  the  award  is  Imperfect  in  a  matter  of  torm^  nol 
affecting  the  merits  of  the  controversy,  and  if  it  had 
referee's  report,  the  defect  could  have  been  amended  or 
garded  by  tne  court. 

The  order  may  modify  and  correct  the  award,  so  as  to 
the  intent  thereof,  and  promote  justice  between  the  parties. 

2  B.  S.  541,  If  11  and  13. 

I  8376.  Motions)  w^hen  to  be  niAde. 

Notice  of  a  motion  to  vacate,  modify  or  correct  an  award,  must 
be  served  upon  the  adverse  p."  t^  to  the  submission,  or  his  attor- 
ney.  within  three  months  after  ]  award  is  filed  or  delivered, 
as  prescribed  by  law  for  /ervicr  of  i  >tice  of  a  motion,  npon  an 
attorney  in  an  action.  For  the  purposes  )f  the  motioDt  any  judge, 
who  might  moke  an  order  to  stay  the  proceedings,  in  an  action 
brought  in  the  same  court,  may  make  an  order,  to  be  served  with 
the  notice  of  motion,  staying  the  proceedings  of  the  adverse  psirtj 
to  enforce  the  aw  ii*d. 

Id.,  I  12. 

I  2877.  Coats  on  Tneatlnflr  award. 

W*h€.  J  the  court  vacates  an  award,  costs,  not  exceeding  twenty- 
five  dollars  and  disl  irsements,  may  be  awarded  to  the  prevailing 
party;  and  the  payment  thereof  may  be  enforced,  in  like  manner 
as  the  pajrment  of  costs  upon  a  motion  in  an  action. 

Id.,  I  19.  am*d. 

I  2878.  JaAvment  on  airardi  wlien  and  bow  entered* 
Coats* 

Upon  the  granting  of  an  order  confirming,  modifying,  or  correct- 
ing an  award,  judgment  may  be  entered  in  conformity  there- 
with, as  upon  n  referee's  report  in  an  action,  except  as  is  other- 
wise prescribed  in  this  title.  Costs  of  the  application,  and  of  the 
proceedings  subsequent  thereto  not  exceeding  twenty-five  dollars 
and  disbursements,  may  be  awarded  by  the  court,  in  its  discre- 
tion. If  awarded,  the  amount  thereof  must  be  included  in  tiie 
Judgment. 
Id.,  f  14,  am*d. 

I   2879.   Jndflrment-roll. 

Immediately  after  entering  judgment  the  cleric  mast  attach 
together  and  file  the  following  pspers.  which  constHnte  the 
judgment-roll: 

1.  The  submission;  the  selection  or  appointment,  if  any,  of  an 
additional  arbitrator,  or  umpire;  snd  each  written  extension  of 
*he  time,  if  any,  within  which  to  make  the  award. 

2.  TLo  award. 

3.  lijach  notice,  affidavit,  or  other  paper,  used  npon  an  appli- 
cation  to  confirm,  modify,  or  correct  the  awnrd,  and  a  copy  of 
each  order  of  the  court,  upon  snch  an  application. 

4.  A  copy  of  the  judgment 
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The  judgment  may  be  docketed,  as  if  it  was  rendered  in  an 
action. 
2  R.  8.  641,  i  16,  and  part  of  |  16,  am'd. 

I  3880.  Bfleet  of  J«d«naemt|  liow  enforced. 

Tlie  judgment  so  entered  lias  the  same  force  and  effect,  in 
all  respects,  as,  and  is  subject  to  all  the  provisions  of  law  relat- 
ing to,  a  judgment  in  an  action;  and  it  may  be  enfoorced,  as  if  it 
bad  been  rendered  in  an  action  in  the  court  in  which  it  ia 
entered. 

Id.,  part  of  i  16.    See  i  1270,  ante;  also,  K  1240  and  1241. 

I  28t$l.  Appeal. 

An  appeal  may  be  taken  from  an  order  vacating  an  award,  or 
from  a  judgment  entered  upon  an  award,  as  from  an  order  or 
judgment  in  an  action.  The  proceedings  upon  such  an  appeal, 
including  the  judgment  thereupon,  and  the  enforcement  of  the 
judgment,  are  governed  by  the  provisions  of  chapter  twelfth  of 
this  act,  as  fur  as  they  are  applicable. 

Id.,  H  16,  IT,  20  and  21,  am'd. 

§  2882.  EMoet  of  party's  deaths  lanaoy,  etc.|  proeeedinsa 


The  death  of  a  party  to  a  subniission,  made  either  as  prescribed 
in  this  title  or  otherwise,  or  the  appointment  of  a  committee  of 
the  person  or  property  of  such  a  party,  as  prescribed  in  title 
sixth  of  this  chapter,  operates  as  a  revocation  of  the  submission, 
if  it  occurs  before  the  award  is  filed  or  delivered;  but  not  after- 
wards. Where  a  party  dies  afterwards,  if  the  submission  con- 
tains a  stipulation,  authorizing  the  entry  of  a  judgment  upon  the 
award,  the  award  may  be  confirmed,  vacated,  modified,  or  cor- 
rected, upon  the  application  of,  or  upon  notice  to,  his  executor  or 
administrator,  or  a  '^nporary  administrator  of  his  estate;  or, 
where  it  relates  to  real  property,  hss  heir  or  devisee,  who  has 
sncceeded  to  Ills  interest  in  the  real  property.  Where  a  commit- 
tee of  the  property,  or  of  the  person,  of  a  party,  is  appointed, 
after  the. award  is  filed  or  delivered,  the  award  may  be  confirmed, 
vacated,  modified,  or  corrected,  upon  the  application  of,  or  no- 
tice to,  a  committee  of  the  property ,  but  not  otherwise.  In  a  case 
specified  in  this  section,  a  judge  of  the  court  may  make  an  order, 
extending  the  time  within  which  notice  of  a  motion  to  vacate, 
modify,  or  correct  the  award,  must  be  served.  Upon  confirming 
an  award,  where  a  party  has  died  since  it  was  filed  or  delivered, 
the  court  must  enter  judgment  in  the  name  of  the  original  party; 
and  the  proceedings  thereupon  are  the  same,  as  where  a  party 
dies  after  a  verdict. 

I  2888.  Revoeatlon  of  sabmlsaion. 

A  submission  to  arbitration,  made  either  as  prescribed  in  this 
title  or  otherwise,  cannot  be  revoked  by  either  party,  after  the 
allegations  and  proofs  of  the  parties  have  been  closed,  and  the 
matter  finally  submitted  to  the  arbitrators  for  their  decision.  A 
revocation,  when  allowed,  must  be  made  by  an  instrument  in 
writing,  signed  by  the  revoking  party,  or  his  autborizod  agent 
and  delivered  to  the  arbitrators,  or  one  of  them;  and  it  Is  not 
necessary  in  any  case,  that  the  instrument  of  revocation  shoukl 
be  under  seal.    Any  party  to  a  submission  may  thus  revoke  it; 
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whether  he  is  a  sole  Qarty  to  the  eontrovctny*  or  one  4yf  two  or 

i[iore  parties  on  the  same  side. 

1B.S.  541.partof  S28. 

S  2fi884.  Liability  off  vartr  wh*  revokes. 

Where  a  pnrty  expressly  revokes  a  submission,  made  either  as 
presciibed  in  this  title  or  otherwise,  any  other  party  to  tbe  sab- 
mission  may  maintain  an  action  againM  him,  and  also  against 
his  sureties,  if  any,  upon  the  submission,  or  any  instrument  col- 
lateral thereto,  in  which  action  the  plaintiff  may  recover  all  the 
costs  and  other  expenses,  and  all  the  damaires,  which  be  lias  in- 
curred in  preparing  for  the  arbitration,  and  in  couductii^  the 
proceedings  to  the  time  of  the  revocation.  Kither  of  the  arbi- 
trntors  may  recover,  in  an  action  against  the  revoking  party,  hii 
reasonable  fees  and  expenses. 

ld.,partof  Ii38fuid34. 

9  2fi8H6.  Limitation  of  recovery  aflralnst  Itlm. 

A  sum,  penalty,  forfeiture^  or  damages,  shall  not  be  reoovered 
for  a  revocation  of  a  submission  to  arbitration,  made  either  as 

? prescribed  in  this  title  or  otherwise,  except  aa  prescribed  in  the 
ast  section:  notwithstanding  any  stipulated  damages,  penalty,  or 
forfeiture,  expressed  in  the  submission,  or  in  any  instrument  col- 
lateral thereto. 

id..itf. 
S  tiilH^  Application  of  this  title. 

This  title  does  not  affect  any  right  of  action  in  affirmance,  dis- 
affirmance, or  for  the  modification  of  a  submission,  made  either 
aa  prescribed  in  this  title  or  otherwise,  or  upon  an  inf>trument  col- 
lateral thereto,  or  Ui>on  an  award  made  or  purporting  to  be  made 
in  pursuance  thereof.  And,  except  as  otherwise  expressly  pre- 
scribed therein,  this  title  does  not  affect  a  submission,  made  other- 
wise than  as  prescribed  therein,  or  any  proceedings  taken  par- 
suaut  to  such  a  submission,  or  any  instrument  collateral  thereto. 

Partof  laS^am'd. 
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iJ  TTTLB  IX. 

Proceedings  to  foreclose  a  mortgage  by  advertisement 

[S««   ch.  223,  L.   1800,  by  which  parchaser  U  entitled  to  certified  copies  oC 

aJfidATltaJ 

Bee    2387.  When  mortgage  may  be  forecloeed. 
tr^  2388.  Notice  of  sale;   how  glTWi. 

2889.  Id.;  how  eerred. 

2890.  Dotj  of  county  clerk. 
2391.  Contents  of  notice  of  sale. 

2892.  Sale;   how   postponed. 

2893.  Id.;   bow  condocted. 

2894.  Mortgagee   etc.,   nuiy  purchase. 
2395.  Effect  of  sale. 

:^  2396.  AfBdarlt  of  sale,   and  of  posting,   serrlng.   etc.,   notices. 

2397.  When  one  aflldaTlt  snCDces;   printed  notice  to  be  annexed. 

2398.  Affidavits  may  bo  filed  and  recorded. 

2399.  Note  upon  record  of  mortgage. 

2400.  Deed  not  necessary. 

2401.  Costs  allowed. 

2402.  BspcDses  allowed. 

2403.  Taxation  thereof. 

2404.  Surplus  money   to  be  paid   into  supreme  court. 

2405.  Claimant  of  surplus  money  to  file  petition. 

2406.  Appliaation  for  surplus  money. 

2407.  Order  for  dlstrlbutlan. 

2408.  Limitation  of  last  four  sectlaos. 

2408a.  Delivery  of  certain  afBdavits  to  purchaser. 

2409.  AppUcaUoQ  of  this  title  to  mortgages  to  the  State. 

i  2887.  [An&'dy  1918.1    WKen  mortsraye  mmy  be  foreolosed* 

A  mortgage  upon  real  property,  situated  within  the  State,  con- 
taining therein  a  power  to  the  mortgagee,  or  any  other  person,  to 
sell  the  mortgaged  property,  upon  default  being  made  in  a  con- 
dition of  the  mortgage,  may  be  foreclosed,  in  the  manner  pre- 
scribed in  this  title,  wnere  the  following  requisites  concur: 

1.  Default  has  been  made  in  a  condition  of  the  mortgage, 
wliereby  the  power  to  sell  has  become  operative. 

2.  An  action  has  not  been  brought  to  recover  the  debt  secured 
by  the  mortgage,  or  any  part  thereof;  or,  if  such  an  action  has 
been  brought,  it  has  been  discontinued,  or  final  judgment  has 
been  rendered  therein  against  the  plaintiff,  or  an  execution,  issued 
npon  a  judgment  rendered  therein  in  favor  of  the  plaintiff  has 
been  returned  wholly  or  partly  unsatisfied. 

3.  The  mortgage  has  been  recorded  in  the  proper  book  for  re- 
cording mortgages,  in  the  county  wherein  the  property  is  situ- 
ated. 

4.  The  first  notice  required  by  subdivision  one  of  the  next 

section  is  published  within  the  time  in  which  an  action  could 

be  maintained  to  foreclose  such  mortgage. 

2  B.  a.  645,  if  1  and  2  (2  Bdm.  564).  Am*d,  U  1918,  eh.  486.  In 
effect  Sept.  1,  1918. 

i  2388.  (Ain'dy  1884»  1900,  1805.]  Notlee  of  sale;  how 
irlveii. 

The  person  entitled  to  execute  the  power  of  sale,  must  give 
notice.  In  the  following  manner,  that  the  mortgage  will  be  fore- 
closed, by  a  sale  of  the  mortgaged  property,  or  a  part  thereof,  at 
a  time  and  place  specified  in  the  notice: 

L  A  copy  of  the  notice  must  be  published,  at  least  once  in  each 
of  the  twelve  weeks,  fmmediately  preceding  the  day  of  sale,  in  a 
newspaper  published  in  the  county  or  in  a  municipal  corporation 
a  part  of  which  is  within  the  county  in  which  the  property  to  be 
sold,  or  a  part  thereof,  is  situated. 

U  1994.  ch.  780. 

2.  [Am'd,  1804.]  A  copy  of  the  notice  must  be  fastened  up, 
l^t  least  eiahty-four  days  before  the  day  of  sale,  in  a  conspicuou 
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place,  at  or  near  the  entrance  of  the  building,  where  the  county 
court  of  each  county,  wherein  the  property  to  be  sold  is  situ- 
ated, is  directed  to  be  held;  or.  if  there  are  two  or  more  such 
buildings  in  the  same  county,  then  in  a  like  place,  at  or  near  the 
entrance  of  the  building  nearest  to  the  property;  or,  in  the  city 
and  county  of  New  York,  in  a  like  place^  at  or  near  the  entrance 
of  the  building  where  the  trial  and  special  terms  of  the  supreme 
court  of  the  first  judicial  district  are  directed  by  law  to  be  held. 

U    1904.    ch.    49.      In  effect   Sept.    1,   1904. 

*  3.  A  copy  of  the  notice  must  be  delivered,  at  least  eighty-four 
days  before  the  day  of  sale,  to  the  clerk  of  each  county,  wherein 
the  mortgaged  property,  or  any  part  thereof,  is  situated. 

4.  (Am'ci,  1000,  1805.]  A  copy  of  the  notico  must  be  serred,  as 
prescribed  in  the  next  section,  upon  the  mortgagor,  or,  if  he  is 
dead,  upon  his  executor  or  administrator,  if  an  executor  or  ad- 
ministrator has  been  appointed,  and  also  upon  his  heirs,  prox-lding 
he  died  the  owner  of  the  mortgaged  premises.  A  copy  of  the 
notice  may  also  be  servod,  in  a  like  manner,  upon  a  snbsequent 
grantee  or  mortgagee  of  the  property,  whose  conveyance  was 
recorded,  in  the  proper  office  ror  recording  it  in  the  county,  at 
the  time  of  the  first  publication  of  the  notice  of  sale;  upon  the 
wife  or  widow  of  the  mortgagor,  and  the  wife  or  widow  of  each 
subsequent  grantee  whose  conveyance  was  so  recorded,  then  hav- 
ing an  inchoate  or  vested  right  of  dower,  or  an  estate  in  dower, 
subordinate  to  the  lien  of  the  mortgagee;  or  in  the  event  of  the 
death  of  the  subsequent  grantee  who  was  at  the  time  of  bis 
death  the  owner  of  the  mortgaged  premises,  then  upon  his  heirs; 
Of  upon  any  person,  then  having  a  lien  upon  the  property,  snbee- 

auent  to  the  morteage  by  virtue  of  a  judgment  or  decree  duly 
ocketed  in  the  county  clerk's  office  and  constituting  a  specific  or 
general  lien  upon  the  property.  The  notice,  specified  in  this  sec- 
tion, must  be  subscribed  by  the  person  entitled  to  execute  the 
power  of  sale,  unless  his  name  distinctly  appears  in  the  body  of 
the  notice,  in  which  case  it  may  be  subscribed  by  his  attorney  or 
asrent 

2  R.  S.  (H5.  •  S.  am'd;  L.  1842.  ch.  277,  f  6:  L.  1M4.  cb.  846.  1 1,  and 
L.  1857.  cb.  308.  i  1  (4  Edm.  634,  667);  U  1900,  ch.  766;  U  1909,  A. 
433.      In   effect  Sept.    1,   1905. 

f  2889.  [Am'd,    1887.]  Id.f  how  served. 

Service  of  notice  of  the  sale,  as  prescribed  in  subdivision  fonrth 
of  the  last  section,  must  be  made  as  follows: 

1.  T'pon  the  mortgagor,  his  wife,  widow,  executor,  or  admin- 
istrator,  or  a  subsequent  grantee  of  the  property,  whose  convey- 
ance is  upon  record,  or  his  wife  or  widow;  by  delivering  a  copy  of 
the  notice,  as  prescribed  in  article  first  of  title  first  of  chapter 
fifth  of  this  act,  for  delivery  of  a  copy  of  a  summons,  in  order  to 
make  personal  service  thereof  upon  the  person  to  be  served:  or 
by  lea  vine  such  a  copy,  addressed  to  the  nerson  to  be  served,  at 
his  dwelling-house,  with  a  person  of  suitable  age  and  discretion 
at  leflst  fourteen  dnys  before  the  day  of  sale.  If  said  mortgagor 
is  a  foreign  corporation,  or  being  a  natural  person,  he,  or  his 
wife,  widow,  executor  or  administrator,  or  a  subsequent  grantee 
of  the  property  whose  conveyance  is  unon  record,  or  his  wife  or 
widow,  is  not  a  resident  of  or  within  the  State,  then  service 
thereof  mny  be  made  upon  them  in  l^ke  manner  without  the  Statte^ 
at  lenst  twenty-eight  dnys  prio"  to  the  dav  of  sale. 

2.  Fnon  any  other  person,  either  in  the  same  method,  or  by 
depositing  a  copy  of  the  notico  '^^  the  post-office,  properly  In^osed 
in  a  postpaid  wrapper,  dirccter'  to  ♦he  person  to  be  8enred«  at  hit 
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place  of  residence,  at  least  twenty-eight  days  before  the  day  of 
s&le* 

Id.,   f  3,   am'd;  L.   1887,  cb.   685. 

i  8890.  Dvty    of  county    cleric. 

A  county  clerk,  to  whom  a  copy  of  a  notice  of  sale  is  deliT* 
ered,  as  prescribed  in  subdivision  third  of  the  last  section  but 
one,  must  forthwith  affix  it  in  a  book  kept  in  bis  office  for  that 
purpose;  must  make  and  subscribe  a  minute,  at  the  bottom  of  the 
copy,  of  the  time  when  he  received  and'afflxed  it;  and  must  index 
the  notice  to  the  name  of  the  mortgagor. 

2  B.   S.   545,  I  3  In  part,  as  am'd  by  L.   1857,  ch.  308,  8  1. 

i  8881.  Coatcnt*  of  notice  of  sale. 

The  notice  of  sale  must  specifj': 

1.  The  names  of  the  mortgagor,  of  the  mortgagee  and  of  each 
assignee  of  the  mortgage. 

2.  The  date  of  the  mortgage,  and  the  time  when,  and  the  place 
where,  it  is  recorded. 

3.  The  sum  claimed  to  be  due  upon  the  mortgage,  at  the  time 
of  the  first  publication  of  the  notice;  and,  if  any  sum  secured  by 
the  mortgage  is  not  then  due,  the  amount  to  become  due  there- 
upon. 

4.  A  description  of  the  mortgaged  property,  conforming  sub- 
stantially to  that  c^nf^ained  in  the  mortgage. 

Id.,    i  4. 

f  2882.  Sale;  lio'vr  postponed. 

The  sale  may  be  postponed,  from  time  to  time.  In  that  case,  a 
notice  of  the  j)ostponement  must  be  published,  as  soon  as  prac- 
ticable thereafter,  in  the  newspaper  in  which  the  original  notice 
was  published;  and  the  publication  of  the  original  notice,  and  of 
each  notice  of  p':»st!>oi«ement.  n*ust  Vo  contir.ned,  at  least  once  in 
each  week,  until  the  time  to  which  the  sale  is  finally  postponed. 

Id.,  i  5. 

8  2303.  Id.j    hoipv   condncted. 

The  sale  must  be  at  public  auction,  in  the  day-time,  on  a  day 
other  than  Sunday  or  a  public  holiday,  in  the  county  in  which 
the  mortgaged  property,  or  a  part  thereof,  is  situated:  except 
that,  where  the  mortgage  is  to  the  people  of  the  State,  the  sale 
may  be  made  at  the  Capitol.  If  the  property  consists  of  two  or 
more  distinct  farms,  tracts,  or  lots,  they  must  be  sold  separately; 
and  as  many  only  of  the  distinct  farms,  tract**,  or  lots,  shall  be 
sold,  as  it  is  necessary  to  sell,  in  order  to  satisfy  the  amount  due 
at  the  time  of  the  sale,  and  the  costs  and  expenses  allowed  by 
law.  But  where  two  or  more  buildings  are  situated  upon  the 
same  city  lot,  and  access  to  one  is  obtained  through  the  other, 
they  must  be  sold  together. 

Id.,    f   6,   am'd. 

t  2384.  Mortffasree,    etc.,    mcy    pvrcliase. 

The  mortgagee,  or  his  assignee,  or  the  legal  representative  of 
either,  maj-,  fairly  and  in  good  faith,  purchase  the  mortgaged 
property,  or  any  part  thereof,  at  the  sale. 

Id..    I    7. 

f  5B388.  Effect   of   sale. 

A  saie,  made  and  conducted  as  prescribed  in  this  title,  to  a 
purchaser  in  good  faith,  is  equivalent  to  a  salo,  pursuant  to  judfr- 
ment  in  an  action  to  foreclose  tht'  mortgage,  io  far  only  as  to  be 
an  entire  bar  of  all  claim  or  equity  of  reder^'y.tion,  upon,  or  with 
respect  to.  the  property  sold,  of  each  of  thi  following  persons: 
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1.  The  mottgftffor.  his  heir,  deyiaee,  executor  or  adminiktrmtor. 

2.  BSach  person  claiming  under  any  of  them,  by  virtue  of  a 
title  or  of  a  lien  by  judgment  or  decree,  subaequent  to  the  mort- 
gage, upon  whom  the  notice  of  sale  was  seryed,  as  prescribed  in 
this  title. 

3.  Each  person  so  claiming,  whose  assignment,  mortgage,  or 
otlier  conyeyauce  was  not  duly  recorded  in  the  proper  book  for 
recording  the  same  in  the  county,  or  whose  judgment  or  decree 
waa  not  duly  docketed  in  the  county  clerk's  office,  at  the  time 
of  the  delivery  of  a  copy  of  the  notice  of  said  sale  to  the  clerk 
of  the  county;  and  the  executor,  administrator,  or  Assignee  of 
such  a  person. 

4.  Every  other  person,  claiming  under  a  statutory  hen  or  in- 
cumbrance, created  subsequent  to  the  mortgage,  attaching  to  the 
title  or  interest  of  any  ^rson,  designated  in  either  of  the  fore- 
going subdivisions  of  this  section. 

6.  The  wife  or  widow  of  the  mort  \gor,  or  of  a  subaeqnent 
grantee,  upon  whom  notice  of  the  sale  wis  served  xj  prescribed 
in  this  title,  where  the  lien  of  the  mortgage  was  superior  to  her 
contingent  or  vested  right  of  dower,  or  her  estate  in  dower. 

3  B.  B.  046.  I  8,  am'd;  L.  1842,  ch.  277,  ud  L.  1844,  cb.  34d,  I  4  (4 
686.  668). 


8  2306.  [AmM,  leOA,  1912.}     Affidavit  of  aftle,  avd  of 
inflT,  aervInflT,  et  cetera,  notice. 

An  affidavit  of  the  sale,  stating  the  time  when,  and  the  place 
where,  the  sale  was  made;  tlie  sum  bid  for  each  distinct  parcel, 
separately  sold;  the  name  of  the  purchaser  of  each  distinct  parcel; 
and  the  name  of  the  person  or  persons,  court  officer  or  other  otBcer, 
to  whom  the  proceeds  of  the  sale  were  paid,  and  the  sums  thereof 
must  be  made  by  the  person  who  officiated  as  auctioneer  upon  the 
sale.  An  affidavit  of  the  publication  of  the  notice  of  sale,  and  of 
the  notice  or  notices  of  postponement,  if  any,  may  be  made  by  the 
publisher  or  printer  of  the  newspaper  in  which  they  were  pub- 
lished, or  by  his  foreman  or  principal  clerk.  An  affidavit  of  the  af- 
fixing of  a  copy  of  the  notice,  at  or  near  the  entrance  of  the  proper 
courthouse,  may  be  made  by  the  person  who  so  affixed  it,  or  by  any 
person  who  saw  it  so  affixed,  at  least  eighty-four  days  before 
the  day  of  sale.  An  affidavit  of  the  affixing  of  a  copy  of  the 
notice  in  the  book,  kept  by  the  county  clerk,  may  be  made  by 
the  county  clerk,  or  by  any  person  who  saw  it  so  affixed,  at  least 
eighty-four  days  before  the  day  of  sale.  An  affidavit  of  the 
service  of  a  copy  of  the  notice  upon  the  mortgagor,  or  upon  any 
other  person,  ui)on  wliom  the  notice  must  or  may  be  served,  may 
be  made  by  the  person  who  made  the  service.  Where  two  or 
more  distinct  parcels  are  s:)ld  to  different  purchasers,  separate 
affidavits  may  be  made  with  respect  to  each  parcel,  or  one  set 
of  affidavits  may  be  made  for  all  the  parcels. 

Id..  1  9.  and  am'd  L.   1844.  ch.  346;  L.   1857.  ch.  308.  coii«io1tdat«d  and  am'i. 
Am'd  by  L.  1008.  ch.  294;  U  1912.  ch.  t46  In  effect  8«pC    1,   1911. 

I  23f>7.  [Am'd,  1882.]  Wl&en  one  allldavlt  anlRces  prtated 
notice  to  be  annexed. 

The  matters  required  to  be  contained  in  any  or  all  of  the  afB- 
davits,  specified  in  the  last  section,  may  be  contained  in  one 
affidavit,  where  the  same  person  deposes  with  respect  to  them. 
A  printed  copy  of  the  notice  of  sale  must  be  annexed  to  each 
affidavit;  and  a  printed  copy  of  each  notice  or  postponement  most 
be  annexed  to  the  affidavit  of  publication,  and  to  the  affidavit  of 
sale.     But  one  copy  of  the  notice  suffices  for  two  or  more 
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darits  where  tliej  all  refer  to  it  and  are  annexed  to  each  othei 
and  filed  and  recorded  together. 

a  B.  S.  M6.  part  «C  S  9»  uu'd. 

I  2888.  [Am>d,  19O40  AJBdavlta  mar  be  ftled  and  veempded. 

The  affidaTits  specified  in  the  last  two  sections,  may  be  filed 
in  the  office  for  recording  deeds  and  mortgages,  te  the  cotmty 
where  the  sale  took  place.  They  must  be  recorded  at  length  by 
the  officer  with  whom  they  are  filed,  in  the  proper  book  for  re- 
cording deeds.  The  original  affidayits,  so  filed,  the  record  thereof, 
and  a  certified  copy  of  the  record,  are  presumptive  evidence  of 
the  matters  of  fact  therein  stated,  with  respect  to  any  property 
sold,  which  Is  situated  in  that  county.  Where  the  property  sold 
ia  situated  in  two  or  more  counties,  a  copy  of  the  afifidavits,  certi- 
fied by  the  officer  with  whom  the  originals  are  filed,  may  be  filed 
and  recorded  in  each  other  connty,  wherein  any  of  the  property 
is  situated.  Thereupon  the  copy  and  the  record  thereof  have 
the  like  effect,  with  respect  to  the  property  in  that  county*  as 
if  the  originals  were  duly  filed  and  recorded  therein. 
Id.,  i  11,  aiD*d,  and  part  of  |  12;  U  1904.  cb.  079.    Is  effect  Sapt.  1,  WH, 

I  2S99.  Ifote  upon  r««ord  of  ^ovtirav*. 

A  clerk  or  a  register,  who  records  any  affidavits,  or  a  certified 
copy  thereof,  filed  with  him,  must  make  a  note,  upon  the  margin 
of  the  record  of  the  mortgage,  in  his  office,  referring  to  the  book 
and  page,  or  the  copy  thereof,  where  the  affidavits  are  recorded. 

Id.,  fi  13. 

S  8400.  Deed  not  ncce««ary.    Wlken  aiBdavita  not  nece» 
umTTl  but  purchaser  nuiy  require  them. 

The  purchaser  of  the  mortgaged  premises,  upon  a  sale  coa* 
ducted  as  prescribed  in  this  title,  obtains  title  thereto,  against: 
all  persons  bound  by  the  sale,  without  the  execution  of  a  con- 
veyance. Except  where  he  is  the  person  authorized  to  execute 
the  power  of  sale,  such  a  purchaser  also  obtains  title,  in  like 
manner.,  upon  payment  of  the  purchase-money,  and  compliance 
with  the  other  terms  of  sale,  if  any,  without  the  filing  and  record- 
ing of  the  affidavits,  as  prescribed  in  the  laat  section  but  one. 
Hut  he  is  not  bound  to  pay  the  purchase-money,  until  the  affi- 
davits, specified  in  that  section,  with  respect  to  the  property 
purchased  hy  him,  are  filed,  or  deUveved  or  tendered  to  him  for 
filing. 

Id.,  I  14.  am'd;  U  1838,  cb.  268*  |  8.    See  (  2396^  aata. 

I  2401.  Costa  allovred. 

The  following  coats,  in  addition  to  the  expenses  specified  in  tk«> 
next  section,  are  allowed,  in  proceedings  taken  as  preseribed  in 
this  title: 

1.  For  drawing  a  notice  of  sale,  a  notice  o€  the  poatpoaem^t 
of  a  sale,  or  an  affidavit,  made  as  prescribed  in  this  title,  for 
each  folio,  twenty-five  etnts;  tor  naking  each  aeawary  espy 
thereof,  for  each  folio  thirteen  cents. 

2.  Kor  serving  each  copy  of  the  notice  of  sale,  required  or  ex* 
presaly  permitted  to  be  served  by  this  title,  and  for  affixing  each 
copy  thereof^  required  to  be  affixed  upon  the  coort-hauae,  aa  pre- 
scribed in  tiua  title,  one  dollar. 
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8.  For  superintending  the  sale,  and  attending  to  the  execution 
of  the  necessary  papers,  ten  dollars^ 

2  R.  S.  652,  I  4,  Bubd.  1  and  2  and  part  of  anbd.  3  (2  Edm.  87^,  and  i^ 
18«4,  cb.  346,  $  3  (4  Edm.  608). 

(2402.  Expenaea  allo-wed. 

The  sums  actually  paid  for  the  following  services,  not  exceed- 
ing the  fees  allowed  by' law  for  those  services,  are  allowed  in 
proceedings,  taken  as  prescribed  in  this  title: 

1.  For  publishing  the  notice  of  sale,  and  the  notice  or  notices 
of  postponement,  if  any,  for  a  period  not  exceeding  twenty-four 
weeks. 

2.  For  the  services  specified  in  section  2390  of  this  act. 

3.  For  recording  the  affidavits;  and  also,  where  the  property 
sold  is  situated  in  two  or  more  counties,  for  making  ana  record- 
ing the  necessary  certified  copies  thereof. 

4.  For  necessary  postage  and  searches. 

Id.,  remainder  of  |  4. 

(2408.  T«xatloM  thereof. 

The  costs  and  expenses  must  be  taxed,  upon  notice,  by  the 
clerk  of  the  county  where  the  sale  took  place,  upon  the  request 
and  at  the  expense  of  any  person,  interested  in  the  payment 
thereof.  Bach  provision  of  this  act,  relating  to  the  taxation  of 
costs  in  the  supreme  court,  and  the  review  thereof,  applies  to 
such  a  taxation. 

Id.,  §  "S,  am'd. 

f  2404.  Svrplva  money  to  be  paid  Into  avpreme  court. 

An  attorney  or  other  person  who  receives  any  money,  arising 
upon  a  sale,  made  as  prescribed  in  this  title,  must,  within  ten 
days  after  he  r(?ceives  it,  pay  into  the  supreme  court  the  surplus, 
exceeding  the  sum  due  and  to  become  due  upon  the  mortgage, 
and  the  costs  and  expenses  of  the  foreclosure,  in  like  manne*  and 
with  like  effect,  as  if  the  proceedings  to  foreclose  the  mortf^age 
were  taken  in  an  action,  brought  in  the  supreme  court,  and  tri- 
able in  the  county  where  the  sale  took  place. 

L.  1868.  ch.  804.  U  1.  2  and  4  (7  Edm.  353);  L.  1870.  ch.  706.  S  1  (7  Edoi. 
770).    See  §§  743.  746.  ante.   fM  alM  Bui*  64. 

1 2406.  Claimant  of  avrplna  money  to  ftle  petition. 

A  person,  who  had,  at  the  time  of  the  sale,  an  interest  in  or 
lien  upon  the  property  sold,  or  a  part  thereof,  may,  at  any  time 
before  an  order  is  made,  as  prescribed  in  the  next  section  but  one, 
file  in  the  office  of  the  clerk  of  the  county,  where  the  sale  took 
place,  a  petition  stating  the  nature  and  extent  of  his  claim,  and 
praying  for  an  order,  directing  the  payment  to  him  of  the  sur- 
plus money,  or  a  part  thereof. 

Id.,  part  of  §  3,  am'd. 

§2406.  Applieation  for  anrplna  money. 

A  person  filing  a  petition,  as  prescribed  in  the  last  section,  may, 
after  the  expiration  of  twenty  days  from  the  day  of  sale,  api>ly 
to  the  supreme  court,  at  a  term  held  within  the  judicial  district 
embracing  the  county  where  his  petition  is  filed,  for  an  order. 
pursuant  to  the  prayer  of  his  petition.  Notice  of  the  application 
must  be  served,  in  the  manner  prescribed  in  this  act  for  the 
service  of  a  paper  upon  an  attorney  in  an  action,  upon  each  per* 
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son,  who  has  filed  a  like  petition,  at  least  eight  days  before  the 
application;  and  also  upon  each  person,  upon  whom  a  notice  of 
sale  was  served,  as  shown  in  the  affidavit  of  sale,  or  upon  his 
executor  or  administrator.  But,  if  it  is  shown  to  the  court,  by 
affidavit,  that  service  upon  any  person,  required  to  be  served, 
cannot  be  so  made  with  due  diligence,  notice  may  be  given  to 
him  in  any  manner  which  the  court  directs. 
L.  IMS,  ch.  804,  part  of  |  3,  am'd. 

12407.  Order  for  distribution. 

Upon  the  presentation  of  the  petition,  with  due  proof  of  notice 
for  application,  the  court  must  make  an  order  referring  it  to  a 
suitable  person  to  ascertain  and  report  the  amount  due  to  the 
petitioner,  and  to  each  other  person,  which  is  a  lien  upon  the 
surplus  money;  and  the  priorities  of  the  several  liens  thereupon. 
Upon  the  coming  in  and  confirmation  of  the  referee's  report,  the 
court  must  make  such  an  order,  for  the  distribution  of  the  sur- 
plus money,  as  justice  requires. 

Id.,  remainder  of  §  3,  am'd. 

f  3408.    [Ana'dt  1915.]     litmitatton  of  lm«t  four  aeetlona. 

The  last  four  sections  do  not  apply  to  surplus  money,  arising 
upcn  the  sale  of  real  property,  of  which  a  decedent  died  seized 
where  letters  testamentary  or  letters  of  administratiun,  upon  the 
decedent's  estate,  were,  within  two  years  before  the  sale,  issued 
from  a  surrogate's  court  within  the  state,  having  jurisdiction  to 
issue  them. 

U  1867.  cb.  638  (7  Bdm.   142);  L.  1870.  ch.  170   (7  Edm.  664);   L.  1871, 
ch.  834   (9  Edm.  210).     .\m'd  by  L.  1915,  eh.  026,  in  eircct  May  14,  1915. 

t  S408«. .  [Added,     1900.]       Delivery    of    certain     affldarlta 
to  pare^aner. 

Each  county  clerk  and  register  in  this  state,  in  whose  office, 
affidavits  in  foreclosure  of  mortgages  by  advertisement,  or  the 
certified  copies  thereof,  have  been  or  shall  be  filed  and  recorded 
pursuant  to  the  provisions  of  this  title  is  hereby  auth6ri^.ed  to 
deliver  the  same  to  the  purchaser  of  the  mortgaged  property  on 
the  foreclosure  sale,  and  such  purchaser  shall  be  entitled  to  such 
delivery. 

Added   by    L.    1909.    ch.    66.     Derivation  —  L.    1900,    eh.    223.    {    1.      See 
note  16  of  notes  of  Board  of  Statutory  Conitolidation  at  end  uf  code. 

I  St<fOO.    [Am'd,    1882.1     Application   of   this    title    to   mort- 
yaarea  of  the  State. 

This   title  does  not   affect   any   provision  of  law,   incon.sistent 
therewith,  especially  relating  to  the  foreclosure  of  mortgages  to 
the  people  of  the  State,  or  to  the  commissioners  for  loaning  cer- 
tain moneys  of  the  United  States. 
Section  15  of  part  3,  ch.  8,  tit.   15.  R.  S.,  am*d. 
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Proceeding  to  change  the  name  of  an  indlTidoal  or 

corporation. 

Bee.  2410.  Petition  by  indlvtilual. 

2411.  Petltloo  by  oerpor&tlon. 

2412.  Contents  of  iietltlon. 

2413.  Notice  of  pretentation  of  petition. 

2414.  Order. 

2415.  When  ehtnge  to  take  effect. 

2410.  Substitution  of  new  name  u.  pending  action  or  {Mracecdln^ 

2417.  Reports   by   clerics   to  state  officers. 

2418.  [Repealed.] 

A  petition  for  leave  to  nsaume  another  name  uulj  he-  made  bj 
a  resident  of  tlie  state  to  the  county  court  of  the  coant^  in 
which  he  resides,  or,  if  he  resides  in  the  city  of  Xew  York, 
either  to  the  supreme  court,  or  to  the  city  court  of  New  York. 
The  petition  of  an  infant  shall  be  made  by  his  general  goardiaa, 
or  by  the  guardian  of  his  person,  or  by  his  next  friend. 

L.    1895,   cb.    046. 

f  2411.  [Repealed  by  L.  1909.  ch.  28.  See  Consolidated  Laws 
tit.  General  Corporation  Law,  §  GO.) 

§  2412.    [Am*<2,  190».]      C«nte«tft  of  petition. 

The  petition  must  be  in  writing,  signed  by  the  petitiooer  and 
rerified  in  like  manner  as  a  pleading  in  a  co«irt  of  record,  and 

must  specify  the  grounds  of  the  application,  the  name,  age  and 
residence  of  the  individual  whose  name  is  proposed  to  be 
changed,  and  the  name  which  he  proposes  to  assume. 

Amended  by  L.  1009,  oh.  65.  Also  psrtly  repealed  ^j  L.  1909.  ch.  2S. 
Seo  Consolidated  Laws,  tit.  General  Corporation  I^w.  §  61.  See  note  OS  of 
notes  of  Board  of  Statutory  Consolidation  at  end  of  code. 

i  241.3.  rAm*d,  1894.  lfM>l,  1904,  ia<M,  IIMNI.I  Xotloe  of 
presentation  of  petition. 

It  the  petition  be  to  change  the  name  of  an  infaat,  and  is 
made  by  the  infant's  next  friend,  notice  of  the  time  and  place 
when  and  where  the  petition  will  be  presented  mast  be  serred 
upon  the  father,  or  if  ho  is  dead  or  cannot  be  found,  upon  the 
mother,  or  if  both  are  dof  d  or  cannot  be  found,  upon  the  gen- 
eral guardian  or  guardian*  of  the  person  of  the  Infant,  in  lihe 

•  Whole  title  amended  1893. 
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manner  as  a  notice  of  a  motion  upon  an  attorney  in  an  action, 
unless  it  appears  to  the  satisfaction  of  the  court  that  the  infant 
has  no  father  or  mother,  or  that  both  reside  without  the  state 
or  cannot  be  found,  and  that  he  has  no  guardian  residing 
within  this  state,  in  which  case  the  court  may  dispense  with 
notice  or  require  notice  to  be  given  to  such  persons  and  in  such 
manner  as  the  court  thinks  proper. 

L.  1894.  cb.  264;  U  1901,  cb.  374;  L.  1904,  cb.  110;  L.  1906,  ch.  89. 
Amended  by  I..  1909,  cb.  Co.  Also  partly  repealed  by  L.  1900,  cb.  28. 
See  Connolldated  I^ws.  tit.  General  Curporatioo  Law,  §  62.  See  note  68  of 
notes  of  Bo«rd  of  Statutory  ConaoUdatlon  at  end  of  code. 


i  2414.   [Ain*d,  1896,  lUOl,  1909.]     Order. 

If  the  court  to  which  the  petition  is  presented  is  satisfied 
thereby,  or  by  the  affidavit  and  certificate  presented  therewith, 
that  the  petition  is  true,  and  that  there  is  ao  reasonable  ob- 
jection to  the  change  of  name  proposed,  and  if  the  petition  be  to 
change  the  name  of  an  infant,  that  the  interests  of  the  infant 
will  be  substantially  promoted  by  the  change,  the  court  shall 
malce  an  order  authorizing  the  petitioner  to  assume  the  name 
proposed  on  a  day  specified  therein,  not  less  thai  thirt}'  days 
after  the  entry  of  the  order.  The  order  shall  be  directed  to  be 
entered  and  the  paipers  on  which  it  was  granted  to  be  filed 
\%ithin  ten  days  thereafter  in  the  clerk's  office  of  the  county  in 
which  the  petitioner  resides  if  he  be  an  individual,  or  in  the 
office  of  the  clerk  of  the  city  court  of  New  York  if  the  ortler  be 
made  by  that  court.  Such  order  shall  also  direct  the  iublica- 
tlon,  within  ten  days  after  the  entry  thereof  of  a  copy  thereof 
in  a  designated  newspaper,  in  the  county  in  which  the  order  is 
directed  to  be  entered,  at  least  once. 

I^  1893.  cb.  946;  L.  1901,  cb.  374.  Amended  by  L.  1900.  cb.  65.  Also 
partly  repealed  by  L.  1909,  cbM.  16  and  28.  See  Consolidated  l^ws,  tita. 
County  I^w.  %  161.  General  Corporation  I^w.  |  6.3.  iie^L  lote  68  of  notea 
of    Boanl  of  Statutory  Consolidation  at  end  of  code. 


I   241S.   (Ana'd,  1894,  1900.]     ^When  chapflrc  to  tAke  effect. 

If  the  order  shall  be  fully  complied  with,  and  within  forty 
days  after  the  making  of  the  order,  an  affidavit  of  the  publica- 
tion thereof  shall  be  filed  and  recorded  in  the  office  in  which  the 
order  is  entered,  and  in  each  office  in  which  certified  copies 
thereof  are  required  to  be  filed,  if  any,  the  petitioner  shall,  on 
and  after  the  day  specified  for  that  purpose  in  the  order,  be 
known  by  the  name  which  is  thereby  authorized  to  be  assumed, 
and  by  no  other  name. 

t..    1894,    cb.    264.      Amended    by    L.    1900.    cb.    65.      Alao    repealed   by   L. 
1909.    ch.    28.      See  Conaolldated    Ijiwh.    tit.    General   Corporation    I^w,    |   64. 
note  68  of  notes  of  Board  of  Statutory  ConsoUdatloD  at  end  of  code. 
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{  2410.  [Repealed  by  L.  1909,  cb.  28.  See  Consolidated  Laws. 
tit.  General  Corporation  Law,  §  G5.] 

i  2417.  [Repealed  by  L.  1909.  chs.  23,  35  and  417.  See  Con- 
solidated Laws,  tits.  BxecutiTe  Law,  §  34,  Judiciary  Law,  |  254. 
County  Law,  ft  IGl.] 

I  241H.  [Apparently  dropped;  covered  by  section  2417;  also 
repealed,  L.  1895,  ch.  946.] 
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a  IT.  i.  11  ^OLXTKTART  DISSOLUTION.  gg  2410-20 

TITLE  ZI. 
PzooeedingB  for  the  voluntary  dissolution  of  a  corporation. 


1 


2419.  Wben  a  mftjority  of  dlrecton,  etc.,  may  petition  for  dlMolvtlOD. 
*420.  Id. ;  when  ttaej  are  eqnallj  divided. 

2421.  Conteou  of  petition. 
S42e2.  Affldarlt  to  be  annexed. 

2423.  Presentation  of  petition,  etc.     Order. 

2424.  Older  to  be  pabllshed. 

2425.  Id. ;  to  be  aerred  on  ereditora  and  atockholdaci. 

2420.  Hearing. 

2427.  Id.;  original  papera  may  be  naed. 
242K.  Application  for  final  order. 
'2410.  Final  order. 

2430.  Certain  aalee.  etc..  v^oid. 

2431.  Certain  corporal lona  excepted  from  this  tltl*. 
74^1 ««.  Commlwilons  of  rrcelTer. 

2431b.  Final   accoonting. 

If  2-«il>-243]b.  [Rcppnlrd  by  L.  1900,  ch.  28.  Seu  ConRoK 
dated  Lnws.  tit.  General  Corporation  Law,  $$  170-182,  184-ia^>, 
;i68  and  277.] 
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TXTLBZIL 
PjTOOeedings  •applemeatary  to  an  ezeoution  against  piopaity. 

▲rtlcto  3.  ProoeedlngB  to   compel  «■  ezamiiiatloii  of  the  Jndcnieiit   debtt^ 
ABd  of  his  debtor  or  bailee. 
2.  The  receiyer. 

ARTIGIiE  FIRST. 

Proceedings  to  compd  an  eaMnUnatum  of  the  Judgment  debtor,  and  ej 

his  debtor  or  bailee. 

Sec.  3483.  The  dlfterent  remedies  under  this  title. 

3488.  Nature  of  the  remedies.    Rerlew  of  orders. 
348i.  Wha^  Judge  may  entertaia  the  prooeedlngs. 

3485 .  Order  to  examine  debtor  after  return  of  exeouUon. 

3486.  Id. ;  before  return  of  execution. 

3487.  Warrant  of  arrest  instead  of  order. 

3488.  Id.;  after  the  order  has  been  made. 
3488.  Warrant ;  how  raoated,  etc. 

3440.  Undertaking  maj  be  required,  etc. 

3441.  Order  to  examine  person  having  property,  etc.,  of  Judgment  debtor. 

3442.  Either  order  may  require  attendance  before  a  referee. 
3448.  Reference  may  be  cnrdered  at  any  time. 

3444.  Proceedings  upon  examination ;  adjournment.  , 

3445.  Referee  to  be  sworn. 

3446.  Order  permitting  person  Indebted  to  pay  debt  to  sherllT. 

3447.  Order  requiring  dellTcry  of  money  or  property  to  eberlff  or  reoetvei^ 

3448.  Duty  of  the  sheriff. 

3449.  How  money  or  property  applied  to  pay  the  Judgment. 

3450.  Balance  to  bo  paid  or  delivered  to  Judgment  debtor,  eto. 

3451.  Judge  may  enjoin  transfer,  eta,  of  property. 
3453.  Mode  of  service  of  certain  orders. 

3458.  Service  of  a  warrsnt. 

3404.  Row  proceedings  discontinued  or  dlamlflsed. 

3455.  Costs  to  Judgment  creditor. 

3456.  Id.;  to  Judgment del>tor,  etc. 

3457.  Disobedience  to  order ;  how  punished. 

3458.  Upon  what  Judgment,  and  to  what  county,  the  exeoatloa  mat  teve 

Issued. 
3498.  Id  what  county  Judgment  debtor,  his  bailee,  etc.,  must  attend. 

3460.  Ko  person  excused  from  answering  on  the  ground  of  tnna. 

3461.  Proceedings  where  J  udfnnent  Id  against  Joint  debtors. 

2402.  Proceedings  commenced  before  one  Judge  may  be  continued  befcve 

another. 
2463.  What  property  cannot  be  reached. 

I  2489.  [  im'd,  1 K90.]    The  different  remedlea  under  tkla  title. 

This  title  provides  for  three  distinct  remedies,  as  follows: 

1.  An  order  nmde  or  a  warrant  issued  against  a  Judgment  debtor, 
tfter  return  of  an  execution. 

2.  An  order  made,  or  a  warrant  issued  against  a  judgment  debtor, 
alter  the  issuing  and  before  the  return  of  an  execution. 

8.  An  order,  made  after  the  issuing,  and  either  before  or  after  the 
eturn,  of  an  execution,  against  the  person  who  has  property  of  the 
judgment  debtor,  or  is  indebted  to  him. 

The  proceedings  under  subdivision  third  of  this  section,  nmy  be 
pursued  either  alone  or  simultaneously  with  the  proceedings 
under  subdivision  first  or  subdivision  second.  The  party  to  whon 
costs  are  awarded  in  a  snecial  proceedinsr  shall  l)e  entitled  to 
the  same  remedies  under  this  title,  under  the  same  circumstances, 
as  near  as  may  be.  as  a  judgment  creditor.    And  for  the  purpose 
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vx  this  title,  the  party  to  whom  such  costs  are  awarded  shall  be 
deemed  a  judgment  creditor,  and  the  party  against  whom  they 
are   awarded  shall  be  deemed  a  judgment  debtor. 

I«.   18M.  ch.  ITS.      In  effect    September  1.  1886.  Sett  Tu  L.,  I  280. 

f  «iOT    Natvre  of  tlie  remedl««.     Revieir  oK  order*. 

Bach  of  those  remedies  is  a  special  proceeding.  •  But  an  order, 
made  in  the  coutm  theceoC,  can  be  reviewed  aniy  as'  follows: 

1.  An  order,  made  by  a  judge,  out  of  court,  may  be  vacated  or 
modified  by  the  judge  who  made  it,  as  if  it  was  made  in  an  action; 
or  it,  or  the  order  of  the  judge  vacating  or  modifying  it,  may  be 
Tacated  or  modified,  upon  motion,  by  the  court  out  of  which  the 
execution  was  issned. 

2.  Where  the  execution  was  issued  out  of  a  county  court,  an 
appeal  from  an  order,  made  in  the  oourse  of  the  proceedings, 
may  be  taken  in  like  manner*  as  if  tho  order  waa  made  in  an 
action  brought  in  the  same  court. 

I  24^4.  [Am'd,  1805,  1807,  1011.]  Wliat  Jud«e  may  en. 
tertAln   tlie    proceeding. 

Either  special  proceedings  may  be  instituted  before  a  judge  of 
the  court,  out  of  which,  or  the  county  judge,  the  special  county 
jndge,  or  the  special  surrogate,  of  the  county  to  which  the  exe- 
cution was  issued,  or  where  it  was  issued  to  the  city  and  county 
of  New  York,  from  a  court  other  than  the  city  court  of  that  city, 
before  a  justice  of  the  supreme  court  for  that  city  and  county. 
Where  the  execution  was  issued  out  of  a  court  other  than  the 
supreme  court,  and  It  is  show^n  by  aflQdavit  that  each  of  the 
judges  before  whom  the  special  proceedings  might  be  instituted, 
as  prescribed  by  this  section,  is  absent  from  the  county,  or  for 
any  reason,  unable  or  disqualified  to  act,  the  special  proceedings 
may  be  instituted  before  a  justice  of  the  supreme  court.  In  that 
case,  if  he  does  not  reside  within  the  judicial  district  embracing 
the  county  to  which  the  execution  was  issued,  the  order  made 
or  warrants  issued  by  him  must  be  returnable  to  a  justice  of  the 
supreme  court,  residing  in  that  district,  or  the  county  judge,  or 
th«  special  judge,  or  special  surrogate,  or  that  of  an  adjoining 
county,  as  directed  in  the  order  or  warrant.  Where  the  judg- 
ment upon  which  the  ezeeution  was  issued  waa  recovered  in  a 
municipal  court  of  the  city  of  New  York,  either  special  proceed- 
ing shall  be  instituted  before  a  justice  of  the  city  court  of  tne 
dty  of  New  York. 

Co.  Proc..  f  292.  amM;  L.  1895,  ch.  946;  L,  1897,  ch.  €76;  L.  1911.  chS. 
568,  831.  in  effect  Sept.  1.  1911.  ^ ^  _ 

I  m€8ti,  [Am'd,  1896.]     Ord«r  to  examine  delator  after  ra« 

tmm,  of  ezoeatton. 

At  any  time  within  ten  years  after  the  return,  wholly  or  partly 
unsatisfied,  of  an  execution  against  property,  issued  upon  a  judg- 
ment, as  prescribed  in  section  2458  of  this  act,  or,  in  case  of  an 
order,  issued  in  the  same  manner  so  far  as  the  provisions  of 
said  section  can  be  applied  in  substance,  the  creditor  under  sncn 
judgment  or  order,  upon  proof  of  the  facts,  by  affidavit  or  other 
competent  written  evidence,  is  entitled  to  an  order,  requiring 
the  debtor  under  the  judgment  or  order,  to  attend  and  be  exam- 
ined concerning  his  property,  at  a  time  and  place  specified  «n  tne 
order. 

Id.,  i  282;  L.  1896,  cb.  17«,    In  •ffect  8eptem:>«r  1,  1896.     8e«  ^  ^458,  pest. 

I  S480.  Id.;  before  return  of  execnttom. 

At  any  time  after  the  issuing  of  an  execution  against  property, 
SB  oroscribed  in  section  2458  of  this  act,  and  b^ore  the  return 
thereof.  tl"»  iudgment  creditor,  upon  proof,  by  affidavit  or  otner 
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competent  written  evidence,  that  the  judgment  debtor  has  prop- 
erty, which  he  unjustly  refuses  to  apply  towards  the  satisfaction 
of  the  judgment,  is  entitled  to  an  order,  requiring  the  jadgment 
debtor  to  attend  and  be  examined  concerfiing  his  property*  at  a 
time  and  place  specified  in  the  order. 

Oo.   Proc.,   S  292,    Bubd.   2. 

I  8487.  'Warrant  of  arrest  tMstead  of  order. 

Upon  proof  entitling  a  judgment  creditor  to  an  order,  under 
either  of  the  last  two  sections;  and  also  proof,  by  affidavit,  to 
the  satisfaction  of  the  judge,  that  there  is  danger  that  the  judg- 
ment debtor  will  leave  the  State,  or  conceal  himself,  aod  that 
there  is  reason  to  believe  that  he  has  property,  which  he  un- 
justly refuses  to  apply  to  the  payment  of  the  judgment;  the 
iudge  may,  instead  of  making  an  order,  issue  a  warrant  under 
his  hand,  reciting  the  facts  and  requiring  the  sheriff  of  any  county, 
where  the  judgment  debtor  may  be  found,  to  arrest  him,  and 
bring  him  before  the  same  judge,  or  before  another  jud^e,  if 
the  case  is  one  where  the  warrant  must  be  returnable  to  an- 
other judge. 
Id.,  f  292,  snbd.  4,  am'd. 

I  2438.  14. 1  after  tlie  order  lias  heen  made. 

Where  the  facts,  specified  in  the  last  section,  are  made  to  ap- 
pear, as  therein  stated,  at  any  time  after  the  making  of  an  order, 
requiring  the  judgment  debtor  to  attend  and  be  examined,  and 
before  the  close  of  his  examination^  the  judge  may  issue  a  war- 
rant, as  therein  prescribed;  and,  if  necessary,  may  direct  the 
adjournment,  or,  if  the  return  day  of  the  order  has  elapsed,  the 
continuance  of  the  proceedings  under  the  order,  until  after  the 
return  of  the  warrant,  and  his  decision  thereupon. 

I  2438.  liVarrant}  how  vaeatedy  ete. 

A  warrant,  issued  as  prescribed  in  the  last  two  sections,  mmj 
be  vacated  or  modified,  as  prescribed  in  section  2433  of  this  act, 
with  respect  to  an  order. 

I  2440.  Undertaking  ntay  he  reavtred»  ete. 

Where  a  judgment  debtor  has  been  arrested  and  brought  be- 
fore a  judge,  by  virtue  of  a  warrant,  issued,  as  prescribed  in  this 
article;  and  it  appears  to  the  satisfaction  of  the  judge,  from  hw 
examination,  or  other  proof,  that  there  is  danger  that  he  will 
leave  the  State,  or  conceal  himself,  and  that  he  has  property. 
which  he  has  unjustly  refused  to  aoply  to  the  satisfaction  of  the 
judgment;  the  judge  may  make  an  order,  requiring  him  to  give 
an  undertaking,  with  one  or  more  sureties,  in  a  sum  fixed  and 
within  a  time  specified  in  the  order,  to  the  effect,  that  he  wHl, 
from  time  to  time,  as  the  judge  directs,  attend  before  the  judge, 
or  before  a  referee,  appointed  or  to  be  appointed  in  the  proceed- 
ings; and  that  he  w^ill  not,  until  discharged  from  arrest  by  ▼irtne 
of  the  warrant,  dispose  of  any  of  his  property,  whii-h  is  not  ex- 
empted from  seizure  by  section  2463  of  this  act.  If  he  fails  to 
comply  with  the  order,  the  judge  must  forthwith,  by  warrant, 
commit  him  to  priFon.  there  to  remain  until  the  close  of  the 
examination,  or  the  giving  of  the  required  undertaking;  except 
thnt  the  judpc  mny  direct  the  sheriff  to  produce  him,  from  timt 
to  time,  ns  required  in  the  course  of  the  proceedings, 

Co.  Proc..  part  of  ft  292.  «uM.  4.  am'*. 
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f  S441.  Order  to  examlMe  peraon  liaTiMV  propertr*  ete., 
off  Iwdffment  debtor. 

Upon  proof,  by  affidavit,  or  other  competent  written  evidence, 
to  tne  satisfaction  of  tlie  judge,  that  an  execution  against  prop- 
erty has  been  issued,  as  prescribed  in  section  2458  of  this  act, 
and  either  that  it  has  been  returned  wholly  or  partly  unsatis- 
fied, or  that  it  has  not  been  returned;  and  also  that  any  per- 
son or  corporation  has  personal  property  of  the  judgment  debtor, 
exceeding  ten  dollars  in  value,  or  is  indebted  to  him  in  a  sum 
exceeding  ten  dollars;  the  judgment  creditor  is  entitled  to  an  order, 
requiring  that  person  or  corporation  to  attend  and  be  examined 
concerning  the  debt,  or  other  property,  at  a  time  and  place  speci- 
fied in  the  order.  The  judge  may,  in  his  discretion,  require  no- 
tice of  the  subsequent  proceedings  to  be  given  to  the  judgment 
debtor,  in  sueh  a  manner  as  he  deems  just.  But  a  receiver  shall 
not  be  appointed  without  such  a  notice,  except  as  otherwise  pre- 
scribed in  article  second  of  this  title. 

Oo.  Pvoc.,  I  2M.    See  S  2468,  poet. 

I   8443.  BItlier  order  mar   re««lre   atteadance  before  a 


An  order,  requiring  a  person  to  attend  and  be  examined,  made 
pursuant  to  any  provision  of  this  article,  must  require  him  so 
to  attend  and  be  examined,  either  before  the  judge  to  whom  th» 
order  is  returnable,  or  before  a  referee  designated  therein. 
Where  the  examination  is  taken  before  a  referee,  he  must  cer- 
tify, to  the  judge  to  whom  the  order  is  returnable,  all  the  evi- 
dence and  the  other  proceedings  taken  before  him. 

Id.,  I  »6. 

I  8448.  Reference  majr  be  ordered  at  any  time. 

At  any  stage  of  the  proceedings,  the  judge  to  whom  the  order 
Is  returnable  may,  in  his  discretion,  make  an  order,  directing 
that  any  other  examination,  or  testimony,  be  taken  by,  or  that  a 
qnestion  arising  L:;  referred  to,  r.  referee,  designated  in  the  order. 
Where  a  qnestion  is  so  referred,  the  referee  may  be  directed  to 
report  either  the  evidence  or  the  facts. 

Id.,  I  800. 

f  S444.  Proeeedtnffs  apon  examlaatloni  adjoarameat. 

Upon  an  examination  under  this  article,  each  answer  of  n 
party  or  witness  oxamineO.  must  be  under  oath.  A  corporation 
mast  attend  by,  and  answer  under  the  oath  of,  an  officer  theriK>f ; 
and  the  judge  may,  in  his  discretion,  specify  the  officer.  Either 
party  may  be  examined  as  a  witness,  in  his  own  behalf,  and 
may  produce  and  examine  other  witnesses,  as  upon  the  trial  of 
an  action.  The  judge  or  referee  may  adjourn  any  proceedings, 
under  this  article,  from  time  to  time,  as  he  thinks  proper. 

Snbetltnted  for  Go.  Proc.,  8I  292  and  296,  or  auch  parte  thereof  aa  relate  t« 
examliuitlonB. 

f  8446.  Referee  to  be  «^vFora« 

Unless  the  partita  expressly  waive  the  referee's  oath,  a  ref- 
eree, appointed  as  {^escribed  in  this  article,  must,  before  enter- 
ing upon  an  examination,  or  taking  testimony,  nnbRcribe  and  take 
an  oath,  that  he  will  faithfully  and  fairly  discharge  his  duty 
upon  the  reference,  and  make  a  just  and  true  report,  according 
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to  the  b«st  of  his  ttndentanding.  The  oAth  may  b«  admlalvtered 
by  an  officer  designated  in  section  842  of  this  act»  amd  mumt  be 
returned  to  the  judge,  with  the  report  or  testimony. 

8m  i  1019,  anta. 

I  a44e.  OrAer  pevmlttlAS  p«moB  imde1»te4  to  pat  A«l»t  tm 
•lierilf. 

At  any  time  after  the  commencement  of  a  special  proceeding, 
authorized  by  this  article,  and  before  the  appointment  of  a  re- 
ceiver therein,  or  the  extension  of  a  receivership  thereto,  the 
judge,  by  whom  the  order  or  warrant  was  granted,  or  to  whom 
it  is  returnable,  may,  in  his  discretion,  upon  proof,  by  affidaTit. 
to  his  satisfaction,  that  a  person  or  corporation  is  indebted  to  the 
Judgment  debtor,  and  uoon  such  a  notice,  given  to  such  persona, 
as  he  deems  just,  or  without  notice,  make  an  order^  permittinc 
the  person  or  corporation,  to  pay  to  a  sheriff,  designated  in  the 
order,  a  sum,  on  account  of  the  alleged  indebtedness,  not  exceed- 
ing the  sum  which  will  satisfy  the  execution.  A  payment  tlms 
made  is,  to  the  extent  thereof,  a  discharge  of  the  indebtedn^K, 
except  as  against  a  transferee  from  the  judgment  debtcMr,  in 
good  faith  and  for  a  valuable  consideration,  of  whose  rights  tlM 
person  or  corporation  had  actual  or  constructive  notice^  when  the 
payment  was  made. 
Oo.  Proc.,  f  29a,  am'd. 

I  244T.  Order  reaulrlagr  dellTery  of  Sttoaey  or  proporty  to 
■her Iff  or  reoelver. 

Where  it  appears,  from  the  examination  or  testimony  taken  in 
a  special  proceeding  authorized  by  this  article,  thiit  the  judgment 
debtor  has,  in  his  possession  or  under  his  control,  money  or  other 
personal  property,  belonging  to  him;  or  that  one  or  more  artides 
of  personal  property,  capable  of  delivery,  his  right  to  the  powica 
sion  whereof  is  not  substantially  disputed,  are  in  the  poBsesaoo 
or  under  the  control  of  another  person;  the  judge,  by  whom  the 
order  or  warrant  was  granted,  or  to  whom  it  is  returnable,  may. 
in  his  discretion,  and  upon  such  a  notice,  given  to  such  peraunai» 
as  he  deems  just,  or  without  notice,  make  an  order,  directing 
the  judgment  debtor,  or  other  person,  immediately  to  pay  the 
money,  or  deliver  the  articles  of  personal  proper^,  to  a  aberiff, 
designated  in  the  order,  unless  a  receiver  has  been  appointed,  or 
a  receivership  has  been  extended  to  the  special  proceeding,  and 
in  that  case  to  the  receiver. 

8«b8titat«l  tor  Oo.  Proc.,  f  287. 

I  2448.  Duty  of  the  sheriff. 

If  the  sheriff,  to  whom  money  is  paid,  or  other  property  la  de- 
livered, pursuant  to  an  order  made  as  prescribed  in  either  of  the 
last  two  sections,  does  not  then  hold  an  execution  npon  the 
judgment  against  the  property  of  the  judgment  debtor,  he  has 
the  same  rights  and  powers,  and  is  subject  to  the  same  dnties 
and  liabilities,  with  respect  to  the  money  or  property,  as  if  tiie 
money  had  been  collected,  or  the  proper^  had  been  levied  upon 
by  him,  by  virtue  of  such  an  execution;  except  as  ntherwiae  pre> 
scribed  in  the  next  section. 

Oo.  Pwc..  i  2W.  ^^ 
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S44D.  [Am*dy  1802.]    Hoir  moner  or  property  applied  to 
pay  tlte  Jndvineat. 

After  a  receiver  has  .leen  appointed,  or  a  receivership  has  been 
extended  to  the  special  proceeding,  the  judge  must,  by  ordor, 
direct  the  sheriff  to  pay  the  money  or  the  proceeds  of  the  prop- 
erty, deducting  his  fees,  to  the  receiver;  or,  if  the  case  so  re- 
qnires,  to  deliver  to  the  receiver  the  property  in  his  hands.  But 
if  it  appears,  to  the  satisfaction  of  the  judge,  that  an  order,  ap- 
pointing a  receiver  or  extending  a  receivership,  is  not  necessary,  he 
may  by  an  order  reciting  that  fact,  direct  the  sheriff  to  apply  the 
money  so  paid,  or  the  proceeds  of  the  property  so  delivered,  upon 
an  execution  in  favor  of  the  judgment  creditor,  issued  either  be- 
fore or  after  the  payment  or  delivery  to  the  sheriff;  and  a  re- 
ceiver, appointed  pursuant  to  the  provisions  of  this  article,  may, 
on  leave  of  a  judge  having  power  to  appoint  such  receiver,  lease 
the  real  property  that  shall  come  into  iiis  possession  for  such  time 
aa  shall  be  necessary  to  realize  moneys  sufficient  to  satisfy  the 
jndgment,  with  interest  thereon  and  costs  of  the  special  pro- 
ceeding. — 

Go.  Proc..  U  2C*7  aod  298;  L.  1882,  eh.  292. 

-  f  S4IM>.  Bmlanoe  to  be  paid  or  delivered  to  JudipiaeBt  deb- 
tor, ete. 

Where  money  is  paid,  or  property  Is  delivered,  as  prescribed  In 
the  last  four  sections,  and  afterwards  the  special  proceeding  is 
discontinued  or  dismissed;  or  the  judgment  is  satisfied,  without 
reaortinff  to  that  money  or  property;  or  a  balance  of  the  money, 
or  of  tne  proceeds  of  the  property,  or  a  part  of  the  property, 
remains  in  the  sherifTs  or  the  receiver's  bands,  after  satisfying 
the  judgment,  and  the  costs  and  expenses  of  the  special  pro- 
ceeding; the  judge  must  make  an  order,  directing  the  sheriff  or 
receiver  to  pay  tne  money,  or  deliver  the  property,  so  remaining 
In  his  hands,  to  the  judgment  debtor,  or  to  such  other  person  as 
appears  to  be  entitled  thereto,  upon  payment  of  his  fees  and  all 
other  sums  legally  chargeable  against  the  same. 

I  2451.  Judgre  may  eajola  tranafer,  ete.,  of  proporcr* 

The  judge  by  whom  the  order  or  warrant  was  granted,  or  to 
whom  it  is  returnable,  may  make  an  injunction  order,  restrain- 
ing any  person  or  corporation,  whether  a  party  or  not  a  party  to 
the  sDecial  proceeding,  from  making  or  suffering  any  transfer  or 
other  disposition  of,  or  interference  with,  the  property  of  the 
judgment  debtor,  or  the  property  or  debt,  concerning  which  any 
person  is  required  to  attend  and  be  examined  until  further  di- 
rection in  the  premises.  Such  an  injunction  order  may  be  made 
simultaneously  with-  the  order  or  warrant,  by  which  the  special 
proceeding  is  instituted,  and  upon  the  same  papers;  or  after- 
wards, upon  an  affidavit,  showing  sufficient  grounds  therofor. 
The  judge  or  the  court  may,  as  a  condition  of  granting  an  appli- 
cation to  vacate  or  modify  the  injunciion  order,  require  the 
applicant  to  give  security,  in  such  a  sum  and  in  such  a  manner 
as  justice  requires. 

Oo.  Ptm..  U  286  and  290,  tm'd. 

I  S4fta,  Mode  of  servlee  of  eertala  orders. 

An  injunction  order,  or  an  order  requiring  a  person  to  attend 
and  be  examined,  made  as  prescribed  in  this  article,  must  be 
served  as  follows: 

.tk>T 
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1.  The  original  order,  nnder  the  hand  of  the  judge  making  it, 
mu8t  be  exhibited  to  the  person  to  be  served. 

2.  A  copy  thereof,  and  of  the  affidayit  upon  which  it  waa  miiiSe. 
must  be  delivered  to  him. 

Service  upon  a  corporation  is  sufficient  if  made  upon  an  affioer, 
to  whom  a  copy  of  a  summons  must  be  delivered,  where  a  svm- 
mous  is  personally  served  upon  the  corporation;  unless  the  oSticer 
is  Hpeciaily  designated  by  the  judge,  as  prescribed  in  section  2^44 
of  this  act. 

Baaed  on  2  R.  8.  401,  {  44  (2  Edm.  417). 

I  24S3.  Sorvlce  of  a  warrant. 

The  sheriff,  when  he  arrests  a  judgment  debtor  by  virtue  of  a 
warrant,  issued  as  prescribed  in  this  article,  must  deliver  to  him 
«  copy  of  the  warrant,  and  of  the  affidavit  upon  which  it  was 
granted. 

I  2454.  How  proceedinflTs  dlscontlMwed  or  dismissed. 

A  special  proceeding,  instituted  as  prescribed  in  this  article, 
may  be  discontinued  at  any  time,  upon  such  terms  as  justice 
requires,  by  an  order  of  the  judge,  made  upon  the  appUcatioa 
of  the  judgment  creditor.  Where  the  judgment  creditor  unrea- 
sonably neglects  or  delays  to  proceed,  or  where  it  appears  that  his 
judgment  has  been  satisfied,  his  proceedings  may  be  dismissed, 
upon  like  terms,  by  a  like  order,  made  upon  the  application  of 
the  judgment  debtor,  or  of  the  plaintiff  in  a  judgment  creditor's 
action  against  the  debtor,  or  of  a  judgment  creditor  who  has 
instituted  either  of  the  special  proceedings  authorized  by  this 
article.  Where  an  order  appointing  a  receiver,  or  extending  a 
receivership,  has  been  made,  in  the  course  of  the  special  pro- 
ceeding, notice  of  the  application  for  an  order  specified  in  this 
section,  must  be  given,  in  such  a  manner  as  the  judge  deems 
proper,  to  all  i)er8ons  interested  in  the  receivership,  as  far  as 
they  can  conveniently  be  ascertained. 

I  245S.  Costs  to  JndvmeBt  eredltor. 

The  judge  may  make  an  order  allowing  to  the  judgment  creditor 
a  fixed  sum,  as  costs,  consisting  of  his  witnesses'  fees  and  other 
disbursements,  and  of  a  sum,  in  addition  thereto,  not  exceeding 
thirty  dollars;  and  directing  the  payment  thereof  out  of  any 
money  which  has  come,  or  may  come,  to  the  hands  of  the 
receiver,  or  of  the  sheriff;  or,  within  a  time  specified  in  the 
order,  by  the  judgment  debtor,  or  other  person  against  whco 
the  special  proceeding  is  instituted. 

Go.  Proo.,  S  301.  In  part.  am'd. 

I  2460.  Id.)  to  Jvdffment  dobfor,  etc. 

Where  the  judgment  debtor,  or  other  person  against  whom  the 
special  proceeding  is  instituted,  hss  been  examined  and  property. 
applicable  to  the  payment  of  the  judgment,  has  not  been  dlscofv- 
ere<l  in  the  course  of  the  special  proceeding,  the  judge  may 
make  an  order,  allowing  him  a  like  sum  as  costs;  and  directing 
the  payment  thereof,  within  a  time  specified  in  the  order,  hiy 
the  jndgnient  creditor:  or.  except  where  it  is  allowed  to  the 
judgment  debtor,  out  of  any  money  which  has  come,  or  aioy 
come,  to  the  hands  of  the  receiver  or  of  the  sheriff. 

Td..  i  801,  In  part.  am*d. 
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I    2407.    lAm'd,   19111.      Disobedience    to   order;   ho^vF   pan- 
iMlfted. 

A  person  who  refuses,  or  without  sufficient  excuse  neglects, 
to  obey  an  order  of  a  judge  or  referee,  made  pursuant  to  the 
last  two  sections,  or  to  any  other  provision  of  this  article,  and 
duly  served  upon  him,  or  an  oral  direction,  given  directly  to 
him  by  a  judge  or  referee,  in  the  course  of  the  special  proceed- 
ini^s;  or  to  attend  before  a  judge  or  referee,  according  to  the  com- 
mand of  a  subpoena,  duly  served  upon  him,  may  be  punished  by 
the  judge  of  or  by  the  court  out  of  which  the  execution  was 
issued,  by  the  county  judge,  the  special  county  judge,  or  the 
special  surrogate  of  the  county  to  which  the  execution  was  issued, 
or  by  the  city  court  of  the  city  of  New  York  or  a  justice  thereof, 
if  the  proceedings  were  instituted  before  such  court  or  any  justice 
thereof,  as  for  a  contempt. 

Co.  Proc.,  i  302.  See  f  2286.  Am'd  by  L  1011,  ch.  558,  in  effect  Sept. 
1,    1»11. 

f  2468.  [A.m*d,  1881,  1897.]  Upon  what  Jadsrment  and  to 
-«rM«t  connty  tlie  execution  ntnat  liave  isaued. 

In  order  to  entitle  a  judgment-creditor  to  maintain  either  of  the 
special  proceedings  authoriKed  by  this  article,  the  judgment  must 
have  been  rendered  upon  the  judgment  debtor's  appearance  or  per- 
sonal service  of  the  summons  upon  him,  for  a  sum  not  less  than 
twenty-five  dollars  or  substituted  service  of  the  summons  upon 
him  in  accordance  with  section  four  hundred  and  thirty-six  of  the 
code  of  civil  procedure;  and  the  execution  must  have  been  issued 
out  of  a  court  of  record;  and  either: 

1.  To  the  sheriff  of  the  county  where  the  judgment  debtor  has, 
at  the  time  of  the  commencement  of  the  special  proceedings,  a 
place  for  the  regular  transaction  of  business  in  person;  or, 

2.  If  the  judgment  debtor  is  then  a  resident  of  the  state,  to  the 
sheriff  of  the  county  where  he  resides;  or, 

3.  If  he  is  not  then  a  resident  of  the  state,  to  the  sheriff  of  the 
county  where  the  judgment-roll  is  filed  unless  the  execution  was 
issued  out  of  a  court  other  than  that  in  which  the  judgment  was 
rendered,  and,  in  that  case,  to  the  sheriff  of  the  county  where  the 
transcript  of  the  judgment  is  filed. 

Id.,    part  of   i  292.  am'd;  L.   1807,   cb.    180.     In  effect  Sept.   1,   1887. 

I  24G9.  In  what  coanty  Jadirment  debtor,  his  bailee,  etc., 
mnat   attend. 

If  the  judjpoent  debtor,  or  other  person,  required  to  attend 
and  be  examined,  as  prescribed  in  this  article,  or  the  officer  of 
a  corporation,  required  to  attend  in  its  behalf,  is,  at  the  time  of 
the  service  of  the  order  upon  '3im,  a  resident  of  the  State,  or 
then  has  an  office  within  the  State,  for  the  regular  transaction 
of  business,  in  person,  he  cannot  be  compelled  to  attend,  pursuant 
to  the  order,  or  to  an^  adjournment,  at  a  place  without  tho 
county  wherein  his  residence  or  place  of  business  is  situated. 

Id.,  f  292. 

I  2400.  [Ani*d»  1881.]  No  person  excused  from  ansiverlny 
on  tlie  vronnd  of  frand. 

A  party  or  a  witness,  examined  in  a  special  proceeding,  au- 
thorized by  this  article,  is  not  excused  from  answering  a  ques- 
tion, on  the  ground  that  his  examination  will  tend  to  convict  him 
of  the  commission  of  a  fraud;  or  to  prove  that  he  has  been  a 

000 
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party  or  privy  to.  or  knowiog  of,  a  cooyeyance,  assignment, 
transfer,  or  other  disposition  of  property  for  any  purpose;  or  tbat 
he  or  another  person  claims  to  be  entitled,  as  against  the  judg- 
ment creditor,  or  a  receiver  appointed  or  to  be  appointed  in  the 
special  proceeding,  to  hold  property,  derived  from  or  through  the 
judgment  debtor,  or  to  be  discharged  from  the  payment  of  a 
debt  which  was  due  to  the  judgment  debtor,  or  to  a  person  in 
his  behalf.  But  an  answer  cannot  be  used,  as  evidence  against 
the  person  so  answering  in  a  criminal  action  or  criminal 
proceeding. 
Co.   Proc..   I  292,  amU 

S  2461.   [Am'd.    1000.]      Proceedlnsa    where    Jndarment    la 
airalnst  Joint  debtors. 

When  the  execution -was  issued  as  prescribed  !n  section  nine- 
teen hundred  and  thirty-four  or  section  nineteen  hundred  and 
forty-one  of  this  act,  a  debt  due  to,  or  other  personal  property 
owned  by,  one  or  more  of  the  defendants  not  summoned,  jointly 
with  the  defendants  summoned,  or  with  any  of  them,  may  De 
reached  by  a  special  proceeding,  instituted  as  prescribed  in  this 
article,  and  founded  upon  the  judgment. 

Id.,  I  294.  am'd.     See  I  1871,  ante.     L.  1900,  ch.  217.     In  effect  Sept.  1, 
1900. 

I  2462.  Proeeedingrti   commeneed    before    one   Jad«e    mnr 
be  oontinned  before  another. 

Sections  26,  52,  and  279  of  this  act  apply  to  a  special  proceed- 
ing, instituted  as  prescribed  in  this  article;  and  the  judge  before 
whom  it  is  continued,  as  prescribed  in  either  of  those  sections, 
is  deemed  to  be  the  judge  to  whom>  an  order  or  warrant  is  re- 
turnable, for  the  purpose  of  any  provision  of  this  or  the  next 
article. 

I  2468.  lA.m'd,  1886,  1008.}  IVhat  property  eaanot  be 
reached. 

This  article  does  not  authorize  the  seizure  of,  or  other  inter- 
ference with,  any  property  which  is  expressly  exempt  by  law 
from  levy  and  sale  by  virtue  of  an  execution;  or  an^  monej, 
thing  in  action  or  other  property  held  In  trust  for  a  judgment 
debtor,  where  the  trust  has  been  created  by,  or  the  fund  so  held 
in  trust  has  proceeded  from,  a  person  other  than  the  judgment 
debtor;  or  the  earnings  of  the  judgment  debtor  for  his  iiersoiiai 
services  rendered  within  sixty  days  next  before  the  institutioa 
of  the  special  proceeding;  when  it  is  made  to  appear  by  his  oath 
or  otherwise,  that  those  earnings  are  necessary  for  the  use  of  a 
family,  wholly  or  partly  supported  by  his  labor. 

L.  1886,  ch.  26.  Am'd  by  L.  1906.  ch.  278.  In  effect  8ept  1,  1808.  8h 
I   1812;   Tax  L.,    |   269. 

eio 
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ARTICIilO  9BCOlf0. 

The  Receiver, 

See.  2464.  When  and  bov  receiver  may  be  appointed. 

2465.  Notice  to  other  creditors. 

2466.  Only  one  recelrer  to  be  appointed.     Former  recelrenhlp  may  be 

extended. 
2407.  Order  to  be  filed  and  recorded. 

2468.  When  property  is  vested  In  receiver. 

2469.  Bow  receiver's  title  to  personal  property  extended  by  relation. 

2470.  County  clerk  to  record  orders,  etc. ;  penalty  for  neglect. 

2471.  Becelver  to  be  subject  to  control  of  court. 


I  2464.  'When  aad  hofr  receiver  may  be  appointed* 

At  any  time  after  making  an  order,  requiring  the  judgment 
debtor,  or  any  other  person,  to  attend  and  be  examined,  or  issuing 
a  warrant,  as  prescribed  in  article  first  of  this  title,  the  judge 
to  whom  the  order  or  warrant  is  returnable  may  make  an  order, 
appointing  a  receiver  of  the  property  of  the  judgpient  debtor. 
At  least  two  days'  notice  of  the  application  for  the  order  appoint- 
ing a  receiver,  must  be  given  porsonally  to  the  judgment  debtor, 
unless  the  judge  is  satisfied  that  he  cannot,  with  reasonable  dili- 
gence, be  found  within  the  State;  in  which  case,  the  order  must 
recite  that  fact,  and  may  dispense  with  notice,  or  may  direct 
notice  to  be  given  in  any  manner  which  the  judge  thinks  proper. 
But  where  the  order  to  attend  and  be  examined,  or  the  warrant, 
has  been  served  upon  the  judgment  debtor,  a  receiver  may  be 
appointed  upon  the  return  day  thereof,  or  at  the  close  of  the 
examination,  without  further  notice  to  him. 

Co.  Proc.,  I  298. 

S  2466.  Notice  to  other  creditors. 

The  judge  must  ascertain  if  practicable,  by  the  oath  of  the 
judgment  debtor,  or  otherwise,  whether  an  action,  specified  in 
article  first  of  title  fourth  of  chapter  fifteenth  of  this  act,  or  a 
special  proceeding  instituted  as  prescribed  in  article  first  of  this 
title,  is  pending  against  the  judgment  debtor.  If  either  is  pending, 
and  a  receiver  has  not  been  appointed  therein,  notice  of  the 
application  for  the  appointment  of  a  receiver,  and  of  all  the  sub- 
sequent proceedings  respecting  the  receivership,  must  be  given, 
in  such  a  manner  as  the  judge  directs,  to  the  judgment  creditor 
prosecuting  it. 

Id.,  part  of  I  298. 

f  2496.  Only  one  recelrer  to  be  appointed.  Former  re» 
ceivershlp  may  be  extended. 

Only  one  receiver  of  the  property  of  a  judgment  debtor  shall 
be  appointed.     Where  a  receiver  thereof  nas  already   been  ap- 

{>ointed,  the  judge,  instead  of  making  the  order  prescribed  in  the 
ast  section  but  one,'must  make  an  order,  extending  the  receiver- 
ship to  the  special  proceeding  before  him.  Such  ^n  order  gives 
to  the  judgment  creditor  the  same  rights  as  if  a  receiver  was 
then  appointed  upon  his  application;  Including  the  right  to  apply 
to  the  court  to  control,  direct,  or  remove  the  receiver,  or  to  sub- 
ordinate the  proceedings  in  or  by  which  Uie  receiver  was  ap- 
pointed, to  those  taken  under  his  judgment. 
Id.,  part  of  I  298.     See  Buleii  84  and  85. 

I  8467.  Order  to  be  filed  and  recorded. 

An  order  appointing  a  receiver,  or  extending  a  receivership, 
must  be  filed  in  the  office  of  the  clerk  of  the  county,  wherein 
the  pudgment-roll  In  the  action  is  filed;  or,  if  the  special  pro- 
ceedmg  is  founded  upon  an  execution  issued  out  of  a  court, 
other  than  that  in  which  the  judgment  was  rendered,  in  the 
office  of  the  clerk  of  the  county,  wherein  the  transcript  of  the 
judgment  is  filed. 

Co  Proc.,  part  of  f  298. 
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f  2468.  When  property  i»  vested  in  receiver. 

The  property  of  the  judgment  debtor  is  vested  in  a  receiver, 
who  has  duly  qualified,  from  the  time  of  filing  the  order  appoint- 
ing him,  or  extending  his  receivership,  as  the  case  may  be: 
subject  to  the  following  exceptions: 

1.  Real  property  is  vested  in  the  receiver,  only  from  the  time 
when  the  order,  or  a  certified  copy  thereof,  as  the  ease  may  be, 
is  filed  with  the  clerk  of  the  county  where  it  is  situated. 

2.  Where  the  judgment  debtor,  at  the  time  when  the  order 
is  filed,  resides  in  imotht-r  county  of  the  State,  his  personal  prop- 
erty is  vested  in  the  receiver  only  from  the  time  when  a  copy 
of  the  order,  certified  by  the  clerk  in  whose  office  it  is  recorded, 
is  filed  with  the  clerk  of  the  county  where  he  resides. 

Id.,    S   208. 

S  2460.  How    receiver**    title    to    personal    property    ex- 
tended by  relation. 

Where  the  receiver's  title  to  perscmal  proi>erty  has  become 
vested,  as  prescribed  in  the  last  section,  it  also  extends  back 
by  relation,  for  the  benefit  of  the  judgment  creditor  in  whose 
behalf  the  special  proceeding  was*  instituted  as  follows: 

1.  Where  an  order,  requiring  the  judgment  debtor  to  attend  and 
be  examined,  or  a  \Mirrant,  requiring  the  sheriff  to  arrest  him  and 
bring  him  before  the  judge,  has  been  served,  before  the  ajipoint- 
ment  of  the  receiver,  or  the  extension  of  the  receivership,  the 
receiver's  title  extends  back,  so  as  to  include  the  personal  prop- 
erty of  the  judgment  debtor,  at  the  time  of  the  service  of  the 
order  or  warrant. 

2.  Where  an  order  or  warrant  has  not  -been  served,  as  specified 
in  the  foregoing  subdivision,  but  an  order  has  been  made  re<iuir- 
ing  a  person  to  attend  and  be  examined,  concerniug  projH^rtT 
belonging,  or  a  debt  due,  to  the  judgment  debtor,  the  receiver's 
title  extends  to  the  |>ersonal  property  belonging  to  the  judgment 
debtor,  which  was  in  the  hands,  or  under  the  control,  of  the 
person  or  corporation  thus  required  to  attend,  at  the  time  of  the 
service  of  the  order;  and  to  a  debt  then  due  to  him  from  that 
person  or  corporation. 

3.  In  every  other  case  where  notice  of  the  application  for  the 
appointment  of  the  receiver  was  given  to  the  judgment  debtor, 
the  receiver's  title  extends  to  the  personal  property  of  the  judg- 
ment debtor,  at  the  time  when  the  notice  was  served,  either 
personally  or  by  complying  with  the  requirements  of  an  order, 
prescribing  a  substitute  for  personal  service. 

4.  Where  the  caxe  is  within  two  or  more  of  the  foregoing  sub- 
divisions of  this  section,  the  rule  most  favorable  to  the  judgment 
creditor  must  be  adopted. 

5.  [Added,  1S02J  Xo  person  shall  be  appointed  a  receiver  In 
this  State  who  is  not  a  resident  thereof,  nor  shall  any  person 
continue  to  act  as  receiver  after  he  ceases  to  be  a  resident  there«>f, 
and  the  judgment  <Te<litor  maj*  apply  to  the  court  or  judge  that 
appointed  such  receiver,  within  thirty  days  after  said  receiver 
ceases  to  be  a  resident  of  this  State,  for  the  appointment  of  an- 
other person  in  his  place,  upon  such  notice  to  the  persons  inter- 
ested as  the  court  or  judge  may  direct. 

But  this  sectirm  does  not  affect  the  title  of  a  ptlrchaser  in  crood 
faith,  without  notice,  and  for  a  valuable  consideration;  or  the 
paj'mcnt  of  a  debt  in  good  faith,  and  without  notice. 

S  2470.  Connty  clerk  to  record  orders,  etc.;  penalty  for 
nejDplect. 

Each  county  clerk  nirst  keo  in  his  ofl5ce  a  book,  indexed  to 
the  names  of  the  judgment  debtors,  styled  **  book  of  orders  ap- 
pointing receivers  of  judgment  debtors'*.  A  county  clerk,  in  whose 
otfice  an  order  or  a  certified  copy  of  an  order  is  filed,  as  pre- 

ex9 


c.  17, 1. 12,  a.  2         SUPPLEMENTARY  PROC.  §  2471 

scribed  in  section  2467  or  section  2468  of  this  act,  must  imme- 
diately note  thereupon  the  time  of  filing  it,  and,  as  soon  as 
practicable,  must  record  it,  in  the  book  so  kept  by  him.  He 
must  also,  upon  request,  furnish  forthwith  to  any  party  or  per- 
M)n  interested,  one  or  more  certified  copies  thereof.  For  each 
omission  to  complT  with  any  provision  of  this  section,  a  county 
clerk  forfeits^  to  the  party  aggrieved,  two  hundred  and  fifty  dol- 
lars, in  addition  to  all  damages  sustained  by  reason  o€  the 
omission. 
Co.  Proc.,  I  298.     See  |S  1247  and  1248,  ante. 

i   2471.   [Am'dy  1913,  1015.]     Receiver  and  liU  aeeovnts  are 
■abject  to  the  coatrol  of  tlie  coart. 

A  receiver,  appointed  as  prescribed  in  this  article,  is  subject  to 
the  direction  ana  control  of  the  court  out  of  which  the  execution 
was  issued,  except  where  a  receiver  is  appointed  by  the  city  court 
of  the  city  of  New  York  or  by  a  county  court,  or  a  justice  of 
said  courts,  he  is  subject  to  the  direction  and  control  of  thi*  said 
court  or  justice.  Where  an  order  has  been  made,  extending  a 
receivership  to  a  special  proceeding  founded  upon  a  subsequent 
judgment,  the  control  over,  and  diret-tion  of,  the  receiver,  with 
respect  to  that  JHdgment,  remain  in  the  court  or  justice  to  whose 
control  and  direction  he  was  originally  subject.  lie  shall  keep 
accounts  of  his  receivership  and  vouchers  for  all  moneys  paid  out. 
An  interested  party  may  api)enr  by  serving  upon  the  receiver  and 
filing  in  the  court  a  written  notice. 

The   receiver   may   file   his   account   and    thereupon   move   for 
either  an  intermediate  or  final  judicial  settlement  thereof.    Should 
the  receiver  fail  to  file  an  account  and  apply  for  the  above  relief 
within  a  reasonable  time,  an  interested  party  may  apply^  for  an 
order  direct e<l  to  the  receiver.     The  account  must  contnm  a  full 
and  true  statement  as  to  all  property  and  the  disposition  thereof. 
It  must  be  verified  to  the  effect,  that  it  is  true  to  the  knowledge 
of  the  receiver,  except  as  to  the  matters  therein  stated  to  be  al- 
leged on  information  and  belief  and  that  as  to  those  matters,  he 
believes  it  to  be  true,  that  the  sources  of  his  information  and 
grounds  of  his  belief  are  as  therein  set  forth,  aiul  he  knows  of 
no  error  or  omission  to  the  prejudice  of  the  judgment  debtor, 
creditor,  surety,  or  other  person  interested.     All  vouchers  must 
be  numbered  and  classified  and  a  summary  of  the  totals,  together 
vith   the   total   payment   made  or  due   to   each   person,   shall   be 
made  part  of  and  accompany  the  account.    The  court  may  direct 
the   receiver   to  attend   and   be   examined   under  oath   as  to   the 
account,  the  discharge  of  his  duties,  or  any  other  matter  relating 
to   the  administration   thertK>f.     He  may   be   allowed  without  a 
v!»ucher,  any  proper  item  of  exiienditure  for  postage,  affidavit  or 
acknowledgments,  or  other  item,  not  exceedmg  five  dollars,   for 
which   a   voucher  is  not   customarily   given  or  obtainable,   upon 
i?pecifying  in  his  account  when,  to  whom  and  for  what  the  pay- 
ment was  made;  but  all  the  items  so  allowed  shall  not  exceed  one 
hundred   dollars.     An  interested  party   may   contest  the  account 
after  appearing  by  filing  written  objections  thereto  and  serving 
a  copy  thereof  upon  the  receiver  or  his  attorney  either  before  or 
after  service  upon  him  of  a  written  notice  of  the  filing  of  said 
account.     The  time  within  which  to  contest  the  account  may  be 
limited  by  the  court.     The  contest  shall  be  confined  to  the  items 
or  matters  thus  objected  to.    A  settlement  of  the  account  may  be 
ordered    subject   to    said    objections.      The    court   may    allow    or 
disallow   any   item   of   the   account   and   decree   either   an   inter- 
mediate or  final  settlement,  conducive  upon  all  parties,  appearing 
therein  or  who  have  been  served   with  notice  of  filing  of  said 
account. 

Aa'd  bf  L.  1913.  ch.  480;  L.  1915.  chs.  255,  634,  In  effect  Sept.  1,  1916. 
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TITXJB  XTTT. 

ProGeeding9  to  oompel  tlie   delivery    of  books  to  a  paUio 

officer. 

Sec  1471a.  tMlTerj  ot  books  and  paperi,  how  anforeed. 

i  S'fTla.    [Repealed   by    L.    1909,    ch.    51.      See   Consolidated 
Laws»  tit.  Public  OfBcers  Law,  §  80.] 
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CHAPTER  XVIIL 
Surrogates'  Courts,  and  Proceedings  therein. 

Title       I^— The  Svrrosate  and  Actlnc  Svrroflrate,  and  Their 

Povvera  and  Duties.  The  8arrovate*«  Conrt^ 
Its  Offleera  and  Their  Povvers  and  Dn(fe«i  the 
Snrroirnte**  Court  and  Its  General  Jnrlsdlo- 
tlon. 

llv  Special  Proceedlnffai  Pleadlns*.  Proeeaa  and 
lt»  Service  I  Appearance  |  Trial  by  Court  or 
Jury;  TaklnflT  and  Preservlns-  Testlmonri 
Orders  and  Decrees,  Their  Effect  and  Bn- 
forcenient.  IjCtters,  Their  Reanlsltes,  Bffect, 
Issue  and  Revocation.  Bonds  and  Vndertah- 
IniTs,  Their  Req[ulsites,  Approval,  Prosecution 
and  Discharare.  Sureties,  Their  Rlirhts  and 
Obligations. 

IHv  Granting  Lictters  of  Administration.  Probat* 
imtf  and  Constrains  WlUs.  Issuing  lietters 
Testanftcntary,  and  Ancillary  l^ettera  Testa* 
mentary  and  of  Administration.  Appoint- 
ment and  %ualiflcation  of  Testankcntary  Trus- 
tee. Appointment  and  <luallJlcatlon  of  Gen- 
eral, Ancillary  and  Testamentary  Guardians, 
and  Guardian  by  Deed.  Annual  Accounts  by 
such  Guardians. 
Ilia.— Funds  of  ESstates  to  Be  Kept  Separate.  (Added 
by  Is.   1916,  oh.  688.) 

IVw— Aseertainlnv  Assets  and  Debts.  PayuKent  off 
Debts  and  Liesaciea.  Povvers  and  Duties  of 
iCxecutors  and  Ad^pftinistrators.  Blortvase, 
I^ease  or  Sale  of  Real  Property  for  Payment 
of  Debts,  Funeral  Expenses,  Expenses  of  Ad- 
ministration, and  to  Satisfy  Charges  Thereon, 
and  for  DIstribntioM. 

Tw—  Accounting  and  Judicial  Settlement.  Effect 
and  Contents  of  Decree  on  Judicial  Settle- 
ment. Costs,  their  Amount,  Allowance  and 
Payment.  Fees  of  Appraisers,  Referees. 
Jurors  and  Witnesses.  Commissions  and 
Allowances.  Appeals,  how  and  to  what  Court 
Talceni  Vndertafclnips  and  Stay  of  Execution. 
Probate  of  Heirship.  Definitions  and  Ap- 
plication  of   Other  Sections. 


TITLE  I. 

The  snnogate  and  aeting  siizrogate,  and  their  powers  and 
duties.  The  snrrogate's  courts  its  officers  and  their  powers 
and  duties;  the  surrogate's  court  and  its  general  jurisdiction. 

Article    I.  The    rarrofate    and    acting   ■urroffate;    their    powers    and    duties; 
when  dlBQuallfled  and  how  office  filled. 

II.  The  officers  of  the  surrogate's  court;   their  appointment,   powers, 
duties,   salaries  and   foeti. 

III.  Tbs  snrrosate's  court  and  its  general  Jurlsdlctloo. 
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article:  first. 

The  surrogate  and  acting  surrogate;  their  powers  and  duties; 
when  disquaiified  and  how  office  filled. 

Section  2472.  Surrogate*  and   acting  sarrogato;    their  ofBcial   deaignati<Mis. 

2473.  Seal   of  the  surrogate  and  surrogate's  court. 

2474.  Surrugute,    when    not    to    be   countjel. 

2475.  Surrogate  liable  for  clerk's   acts. 
2470.  Sui^rogate.    wheu    dlttqualifled. 

2477.  DiHqualifleattun ;    when   objection   must  be  taken. 

2478.  Vacancy  or  disability;   who  to  act  as  surrogate. 
2470.  If   surrogate   dlKquaiiflcd,    who    to   act. 

2480.  Idem,    in    New    York    county. 

2481.  Pn»of  of  authority. 

2482.  idem;    when  and   how  made. 

2483.  How  authority   liuperseded. 

2484.  Temporary  Kurrogute;    when  board  of   auperriaors   may   amioiBt. 

2485.  Compeunation  of  person  acting  as  surrogate  in  case  of  Tacanoy, 

dl8abillty  or  disqualiflcatlon. 

2486.  Books  to  be  kept  by  surrogate, 

2487.  Books  to  be  indexed;  notaUtm  oo  margin  as   to  certain  decrees. 

2488.  Papers  and   books   to  be  preaerred  and  bonds  filed. 

2489.  What   papers   to  be   trausmittcMl  to  secretary   of  state  or   state 

comptrcdler ;    exptnises    thereof. 
2400.  Incidental   powers   of  the  surrogate. 


9  2472.  [Am^d,  1014.1  Sarrovate  and  actlafp  avrrosatei 
their  official  deaisrnatloaa. 

Where  the  county  judge  is  also  surrogate,  he  may  be  desig- 
nated, in  any  paper  or  proceeding  relating  to  the  office  of  surro- 
gate, a8  the  surrogate  of  the  county,  without  any  addition  re- 
ferring to  his  office  as  county  judge.  A  local  officer  elected,  as 
prescribed  iu  the  constitution,  to  dijicharge  the  duties  of  surro- 
gate, or  of  county  judge  and  surrogate,  is  designated  in  this 
act,  and,  when  acting  as  surrogate,  may  be  designated  as  the 
'*  special  surrogate "  of  his  county.  Where  an  officer,  other 
than  the  surrogate,  or  special  surrogate,  acts  as  surrogate  In  a 
case  prescribed  by  law,  he  must  be  designated  by  his  official 
title  with  the  addition  of  the  words,  *'  and  acting  surrogate.** 

i^ormer  |  2483,    amended,    and  mrambered  by   L.    1914,   ch.  443,    In   effect 

Se^t.  1,   1U14. 
Original  Source.— L.    1853,    ch.   648. 

§  2473.  (Am'd,  lOOO,  1014.]  Seal  of  the  •arrogate  and  rar* 
rovate'a  coajrt* 

The  seal  of  the  surrogate  of  each  county  shall  continue  to  be 
the  seal  of  the  surrogate's  court  o£  that  county,  and  must  be 
used  as  such  by  an  officer  who  discharges  the  duties  of  the 
surrogate.  A  description  of  each  of  such  seals  must  be  deposited 
and  recorded  in  the  office  of  the  secretary  of  state,  unless  it  has 
already  lx»en  done;  and  must  remain  of  record. 

Fnrmor  |  2507,  as  amended  by  L.   1000.  ch.  05,  amended  and  rranmbefcd 
by   L.    1014.    ch.   443.   in  cffeot  Sept.    1,    1914. 
Original  Source. ->  R.  S.,  pt.  3,  cb.  2,  tit.   1,  If  8,  4,  and  6. 

S  2474.  [Am'd,  1803,  1014.]  Sarroflratey  ^hcn  not  to  be 
counsel. 

A  surrogate  shall  not  be  counsel,  solicitor  or  attorney  in  a  d^fl 
^tiou  or  special  proceeding  for  or  against  any  executor,  «d- 
i::^istrator.     temnorarvr     administrator,     testamentary     trustee. 


Lcnou   or   special   proceeding   for   or   against    any    executor,    «d- 
pJiistrator,     temporary     administrator,     testamentary     trustee, 
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guardian  or  infant,  over  whom,  or  whose  estate  or  accounts,  he 
could   have  any  jurisdiction  by  law. 

Former  f  2495,  as  amended  by  L.  1893,  rh.  686,  amended  and  renumbered 
b=-    L..    1914.    eta.   443,    in   effect   Sept.    1.    1914. 

Original  Source.— R.   S.,   pt.   3,   cb.   2,   tit.   1,   S    13. 

I  2476.    [Am*d>  1907,   1914.]       Svrroarate  liable   for  clerk*s 

A  surroKate  hereafter  elected  or  appointed,  and  the  sureties 
on  his  official  bond,  are  liable  for  any  act  of  the  clerk  or  deputy 
clerk  of  the  surrogate's  court  in  the  discharge  of  his  official 
duties,  during  the  snrrogate*s  term  of  office,  as  if  the  act  were 
performed  by  the  surrogate.  The  surrogate  may  take  security 
from  the  clerk  or  deputy  clerk,  or  either  of  them,  to  indemnify 
him   against  the  liability  created  by  this  section. 

Former  |  2511,  as  amended  by  L.  1907,  ch.  209,  amended  and  renumbered 
by    L..    1914,    ch.   443,    In   effect   Sept.    1.    1914. 

Original  Source. —  Former  i  2510.  which  was  derived  from  L.  1R57,  ch.  789, 
§    5. 

9   2476.    [Am'dy  1914.]      SvrrogaLte»  when  dlsqiialllled. 

In  addition  to  his  general  disqualifications  as  a  judicial  officer, 
a  surrogate  is  disqualified  from  acting  upon  an  application  for 
probate  of  a  will,  where  he  is  a  subscribing  witness,  or  is  neces- 
sarily  examined  or  to  be  examined  as  a  witness. 

A  surrogate  is  also  disqualified  in  any  matter  in  his  court  where 
he  files  a  certificate  that  his  relations  to  the  parties  or  the  sub- 
ject matter  are  such  that  it  is  improper  for  him  to  act. 

Former  {  2496,  amended  and  renumbered  by  L.  1914,  cb.  443,  in  effect 
Sept.    1.    1914. 

Original  8«mrce.— R.  S.,  pt.  2,  ch.  «,  Ut.  2,  §  48;  L,  1847.  ch.  470,  S  32, 
in  part;  U   1871,   ch.  Ktj9.   f  8,   in  part. 

S  2477.  (Am*d,  1014.]  Dts«inalllleatloii|  when  objection 
wKkmnt  he  taken. 

An  objection  to  the  power  of  a  surrogate  to  act,  based  upon  a 
dis4iualification,  is  waived  by  an  adult  party  to  a  sp€»cial  proceed- 
ing unless  it  is  taken  at  or  before  the  joinder  of  issue  by  that 
party,  or,  where  an  issue  is  not  framed,  at  or  before  the  sub- 
mission of  the  matter  or  question  to  the  surrogate. 

Former  fi  2497,  amended  and  renumbered  by  L.  1914,  ch.  443,  In  effect 
Sept.    1.    1914. 

Original  Source. —  B.  S.,  pt.  3,  ch.  3,  tit.  1,  |  14,  aa  added  by  L.  1844, 
ch.    300.    f   6. 

f  2478.  f  Am'd,  1808,  1014.]  Vacancy  or  dUabllltyi  who  to 
met  aa  anrrovate. 

Where  in  any  county,  except  New  York,  the  officcvof  surrogate 
is  vacant;  or  the  surrogate  is  disabled  by  reason  of  sickness, 
absence  or  lunacy,  or  is  disqualified  in  a  particular  matter,  and 
special  provision  is  not  made  by  law  for  the  discharge  of  the 
duties  of  his  office  in  that  contingency;  the  duties  of  his  office 
must  be  discharged,  until  the  vacancy  is  filled  or  the  disability 
ceases,  as  follows: 

1.  By  the  special  surrogate. 

2.  If  there  is  no  special  surrogate,  or  he  is  in  like  manner  dis- 
abled, or  18  precluded  or  disqualified,  by  the  special  county  judge. 
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3.  If  there  is  no  dpeeial  county  judjrc,  or  he  is  in  like  manner 
disabled,  or  is  precluded  or  disqualified,  by  the  county  judfre. 

4.  If  there  is  uo  county  judge,  or  he  is  in  like  manner  disabled, 
or  is  precluded  or  disqualified,  by  the  district  attorney. 

But  before  an  officer  is  entitled  to  act  as  prescribed  in  this 
section,  proof  of  his  authority  to  act  as  prescribed  in  section 
2481  of  this  chapter  must  be  made.  In  any  proceeding  in  the 
surrogate's  court  of  the  county  of  Kings,  before  either  of  the 
officers  authorized  in  this  section  to  discharge  the  duties  of 
the  office  of  surrogate  of  such  county  for  the  time  being,  if  an 
issue  is  joined  or  a  contest  arises  either  on  the  facts  or  the  law, 
such  officer,  in  his  discretion,  may,  by  order,  transfer  such  cases 
to  the  supreme  court  to  be  heard  and  decided  at  a  special  term 
thereof,  held  in  such  county,  which  order  shall  be  recorded  In 
the  surrogate's  office.  A  certified  copy  of  such  order,  together 
with  the  appropriate  certificate  or  certificates  of  the  authority 
of  the  officer  to  act  as  surrogate,  shall  be  sufficient  and  con- 
clusive evidence  of  the  jurisdiction  and  authority  of  the  supreme 
court  in  such  matter  or  cause.  After  a  final  order  or  decree 
is  made  in  the  matter  or  cause  so  transferred  to  the  supreme 
court,  the  court  shall  direct  the  papers  to  be  returned  and  filed, 
and  transcripts  of  all  orders  and  decrees  made  therein  to  be 
recorded  in  the  surrogate's  office  of  such  county;  and  when  so 
filed  and  recorded,  they  shall  have  the  same  effect  as  if  they 
were  filed  and  recorded  in  a  case  pending  in  the  surrogate's  court 
of  such  county. 

Former  f  2484,  as  amended  by  L.  1893,  cb.  686,  amended  and  renambend 
by   L.    1014,    cb.  443.    In   effect   Sept.  1,    1&14. 

Original  Source.— B.  S.,  pt.  2,  cb.  6,  tit.  2.  fifi  40-54;  L.  1847,  cfa.  470, 
I  82;  L.  1871.  cb.  859,  {  8. 

I  2470.  [Am*d,  1803,  1014.]  If  aarrosate  dUaaallfled,  who 
to  met. 

Where  the  surrogate  of  any  county,  except  New  York,  is  pre- 
cluded or  disqualified  from  acting  with  respect  to  any  particular 
matter,  his  powers  with  respect  to  that  matter,  or  if  he  be  tem- 
porarily absent,  his  powers  with  respect  to  all  matters,  shall 
be  discharged  by  the  several  officers  designated  in  the  last  sec- 
tion, in  the  order  therein  provided.  If  there  is  no  such  officer 
qualified  to  act  therein,  the  surrogate  may  file  in  his  office  a 
certificate,  stating  that  fact;  specifying  the  reason  why  he  is 
disqualitied  or  precluded;  and  designating . the  surrogate  of  any 
county,  other  than  New  York,  to  act  in  his  place  in  the  par- 
ticular matter  or  during  his  absence.  The  surrogate  so  desig- 
nated has,  with  respect  to  that  matter,  or  generally  when  the 
designation  is  made  on  account  of  absence  of  the  surrogate,  all 
the  powers  of  the  surrogate  making  the  designation,  and  may 
exercise  the  same'  in  either  county. 

Former  f  24S5.  as  amend(>d  by  L.  1893,  cb.  686,  amended  and  renumbered 
by  L.   1914,   cb.   443,  In  effect  Sept.   1,    1914. 

Original  Source.— L.    1877,   cb.   285;   L.   1879,   cb.   311. 

S  2480.  [Am^d,  1898,  180S,  1014.]  Idem,  In  New  T«i1c 
ceantjr* 

In  the  county  of  New  York  the 'supreme  court,  at  a  special 
term  thereof,  on  the  presentation  of  proof  of  its  authority,  as 
prescribed  in  the  next  section,  must  exercise  all  the  powers  and 
jurisdiction  of  the  surrogate's  court,  as  follows: 

018 


c  IS,  1. 1,  a.  1  K)WERS  Ai^fi  BtftlES.  |§  2481-82 

1.  Where  the  snirogate  is  precluded  or  disqualified  from  acting 
"with  respect  to  a  particular  matter,  it  must  exercise  ali  the  powers 
and  jurisdiction  of  that  court  with  respect  to  that  matter. 

2.  Where  the  oflSce  of  snrrograte  of  the  county  is  vacant,  or 
the  aarrogate  is  disabled  by  reason  of  sickness,  absence  or  lunacy, 
it  mast  exercise  all  the  powers  and  jurisdiction  of  that  court, 
until  the  vacancy  is  filled  or  the  disability  ceases,  as  the  case 
may  be.  ^ 

Former   |  2486,   as  amended  by  L.   1893,  ch.   686  and  L.   1895,   ch.  946, 
amended  and  renambered  by  L.   1914.  cb.  448,  In  effect  Sept.  1,   1914. 
Original  Boorce. —  Practically  new. 

f  a481«  [Aaa'd,  I8OS9  1914.]     Proof  of  authority. 

The  authority  of  another  oflScer,  or,  in  the  county  of  New 
York,  of  the  supreme  court,  to  act  as  prescribed  in  the  last  three 
sections,  must  be  proved  in  one  of  the  following  modes: 

1.  Where  the  surrogate  is  disqualified  or  precluded  from  acting 
in  a  particular  matter,  that  fact  may  be  proved  by  the  surrogate's 
certificate  thereof.  Where  the  surrogate  is  temporarily  absent, 
that  fact  may  be  proved  by  the  certificate  of  the  surrogate,  or  of 
the  clerk  of  the  surrogate's  court,  or  of  the  county  clerk. 

2.  The  fact  that  the  surrogate  is  disabled  by  reason  of  sick- 
aesa,  or  lunacy,  or  that  the  office  is  vacant,  and  also  the  authority 
of  the  officer,  or  of  the  court,  as  the  case  may  be,  to  act  in  his 
place,  may  be  proved  and  are  deemed  conclusively  established 
by  an  order  of  a  justice  of  the  supreme  court  of  the  judicial 
district  embracing  the  county. 

Former  f  2487.  as  amended  by  L.  1895.  ch.  946,  amended  and  renumbered 
Iqr  U   1914,  cb.  44S,  la  effect  Sept.   1,  1914. 
Oflglaal  Source. —  Bee  lefereBcea  cited  lo  note  to  f  2478,  ante. 

§  2482.   [Am'dy  1914.]      Ideniy  when  aad  how  aaade. 

An  order  may  be  made  as  prescribed  in  subdivision  second 
of  the  last  section  upon  or  w^ithout  notice,  as  a  justice  of  the 
supreme  court  of  the  judicial  district  embracing  the  county  thinks 
proper.  It  must  recite  the  cause  of  the  making  thereof,  and  must 
designate  the  officer  or  c6urt  empowered  to  discharge  the  duties 
of  the  office  of  surrogate.  It  may,  in  the  discretion  of  the 
justice,  require  an  officer  to  give  security  for  the  due  discharge 
of  the  duties  therein.  Where  the  office  of  surrogate  is  vacant, 
or  the  surrogate  is  disabled  by  reason  of  lunacy,  the  attorney- 
general,  if  directed  by  the  governor  must,  or  the  district  attorney 
upon  his  own  motion  may,  apply,  for  the  order,  and  a  justice 
of  the  supreme  court  of  the  judicial  district  embracing  the  county 
must  grant  it  upon  his  application.  A  justice  of  the  supreme 
court  of  the  judicial  district  embracing  the  county  may  also 
grant  the  order  upon  the  application  of  a  party  or  a  person  about 
to  become  a  party  to  any  special  proceeding  in  the  surrogate's 
court.  Where  the  surrogate  is  sick,  the  granting  of  an  order 
rests  in  the  discretion  of  the  justice,  and  its  effect  may  be 
qualified  as  the  justice  thinks  proper. 

IVrmer  I   M88,  amended  and  renumbered  by  L.   1914,   cb.   443.  In  effect 
Sept.  1.  1914. 
Odflaal  Soorcc.— See  references  cited  in  note  to  |  2478,  ante. 
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I  2483.   [Am'd,    1914.]    How    authority   aiiperseded. 

Where  an  order  is  made  by  a  justice  of  the  supreme  coart  of 
the  judicial  district  embracing  the  county,  as  prescribed  in  the 
last  two  sections,  or  an  appointment  is  made  as  prescribed  in 
section  2484  of  this  chapter  for  any  cause  except  a  yacancy  in 
the  office  of  surrogate,  it  may  be  revoked,  without  prejudice  to 
any  proceeding  theretofore  taken  by  virtue  thereof,  by  a  justice 
of  the  supreme  court  of  the  judicial  district  embraoiii^  the 
surrogate's  county,  upon  proof  that  it  was  improvidently  made. 
or  that  the  cause  of  making  it  has  become  inoperative.  Sach 
an  order  or  appointment,  made  upon  the  ground  that  the  sur- 
rogate's office  is  vacant,  is  superseded  without  any  formal  revo- 
cation, by  the  filling  of  the  vacancy.  After  the  order  of  appoint- 
ment is  revoked,  or  the  vacancy  is  filled,  as  the  case  may  be.  the 
unfinished  business,  in  any  proceeding  taken  by  virtue  of  the 
order  or  appointment,  must  be  transferred  to,  and  may  be  com- 
pleted by,  the  surrogate,  in  the  same  manner  and  with  like 
effect  as  where  a  new  surrogate  completes  the  unfinished  business 
of  his  predecessor. 

Former   f   2489,    amended   And   renumbered   by  L.   1914,   ch.  443,   In  effect 

Sept.    1,    1914. 
Original  Source. —  See  referpncea  cited  In  note  to  |  2478,  ante. 

9  2484.  [Am'dy  18939  1014.]  Temporary  •vrro^ate;  ^wMea 
board  of  napervliiora  may  appoint. 

In  any  county,  except  New  York,  if  the  surrogate  is  disabled 
by  reason  of  sickness,  and  there  is  no  special  surrogate,  or  special 
county  judge  of  the  county,  the  board  of  supervisors,  or  in  the 
counties  embraced  within  the  city  of  New  York;  the  bcMird  of 
aldermen,  may,  in  its  discretion,  appoint  a  suitable  person  to^aet 
as  surrogate  until  the  surrogate's  disability  ceases,  or  until  a 
special  surrogate  or  a  special  county  judge  is  elected  or  appointed. 
A  person  so  appointed  must,  before  entering  on  the  execution  ot 
the  duties  of  his  office,  take  and  file  an  oath  of  office  and  give  an 
official  bond  as  prescribed  by  law  with  respect  to  a  person  elected 
to  the  office  of  surrogate. 

Former  f  2492,   as  amended  by  L.   1893,      ch.   686.   amended  and  reniB- 
bered  b^  L.   1914,  ch.  443,   In  effect  Sept.   1,   1914. 
OrUrlnal  Source.— SubsUtute  for  B.  8.,  pt.  2,  ch.  6,   tit.  2,   {  54. 

f  2485.  [Am*d,  1914.]  Compensation  of  person  aetln^  as 
•nrroarate  in  csaae  of  vacancy^  disability  or  dlinaaaUil-' 
cation. 

An  officer,  or  a  person  appointed  by  the  board  of  supervisors, 
or  board  of  aldermen,  who  acts  as  surrogate  of  any  county  during 
a  vacancy  in  the  office,  or  in  consequence  of  disability,  as  pre- 
scribed in  this  title  must  be  paid,  for  the  time  during  which 
he  60  acts,  a  compensation  equal  pro  rata  to  the  salary  of  the 
surrogate;  or,  in  a  county  where  the  county  judge  is  also  snrro- 
gate,  to  the  salary  of  the  county  judge.  The  amount  of  his 
compensation  must  be  audited  and  paid  in  like  manner  as  the 
salary  of  the  surrogate,  or  of  the  county  judge,  as  the  case  may 
be.  Where  an  officer  of  the  county  performs  the  duties  of  the 
surrogate  with  respect  to  a  particular  matter  wherein  the  snr- 
rogate  is  disqualified  or  precluded  from  acting,  the  8Upervi»>rs 
of  the  county,  or  board  of  aldermen,  must  allow  him  a  compensa- 
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tion  equal  pro  rata  to  the  salary  of  the  surrogate  to  be  audited 
and  c*ollected  in  iho  samt;  manner. 

Former  |  2496.  amoided  and  renambered  by  L.  1914,  ch.  443,  in  effect 
Sept.    1,    1914. 

OrlglBal  Source.— SulMtltate  for  L.   1871,   cb.   859,   f  8. 

§  S486.   [Am'dy  1014.]     Booloi  to  b«  kept  bjr  aorrovat*. 

£ach  surrogate  must  provide  and  keep  the  following  books: 

1.  A  record-book  of  wills,  in  which  must  bo  recorded,  at  length, 
every  will  required  by  law  to  be  recorded  in  his  office  and  the 
decree  admitting  it  to  probate. 

2.  A  record-book  of  letters   testamentary,   letters  of  adminis- 
tration and  letters  of  guardianship,  in  which  must  be  recorded, 
all  such  letters  issued  out  of  his  court 

3;  A  record-book  in  which  must  be  recorded  every  decree 
whereby  the  account  of  an  executor,  administrator,  testamentary 
trusty,  or  guardian  is  settled. 

4.  A  book  containing  a  minute  of  every  paper  filed,  or  other 
proceeding  taken,  relating  to  the  disposition  of  the  real  property 
of  a  decedent,  and  a  record  of  every  order  or  decree  made  there- 
upon; witb  a  memorandum  of  every  report  made,  and  other 
proceeding  taken,  founded  upon  a  decree  for  such  a  disposition. 

5.  A*  hook  containing  a  minute  or  record  of  every  decree  or 
order,  the  record  of  which  is  not  required  by  thit  section  to  be 
kept  elsewhere;  together  with  a  memorandum  of  each  execution 
issued,  and  of  the  satisfaction  of  each  decree  recorded  therein. 

a.  A  book  in  which  must  be  recorded,  upon  the  application 
of  any  person,  all  instruments  acknowledged,  or  proved,  and 
dnl:^  certified,  settling  estates  or  accounts  or  assigning,  mort- 
gaging, charging  or  releasing  any  interest  in  any  estate  or  fund. 

7.  A  book  known  as  the  Court  and  Trust  Fund  Register. 

8u  A  book  in  which  all  bonds  and  undertakings  filed  in  his 
court  must  be  recorded. 

The  expense  of  providing  the  books  required  by  law  to  be 
kept  and  used  by  the  surrogate  is  a  county  charge,  and  such 
books  must  be  open  at  all  reasonable  times  to  the  inspection  of 
any  person. 

Former  |  2408,  amended  and  reamiibeied  by  U  1914,  ch.  443,  In  effect 
Sept.  1,  1914. 

Original  Source.—  R.  S.,  pt.  3,  cb.  2,  tit.  1,  {7;  pt.  2,  ch.  6.  tit.  4, 
S  eo;  tit  2,  S  67,  and  L.  1&7,  cb.  460,  S8  2,  8. 

f  3487.  [Ani'd^  1914.]  Books  to  be  Indexed i  notation  on 
naarvin   na   to  certain   decrees. 

• 
To  each  of  the  books  kept  as  prescribed  in  the  last  section 
must  be  attached  an  alphabetical  index  referring  to  the  page  of 
the  book  where  each  subject  may  be  found.  The  surrogate  may 
keep  two  or  more  books*  for  a  further  division  of  the  subjects 
specified  in  either  subdivision  of  the  last  section;  in  which  case 
he  must  keep  a  separate  index  to  each  set  of  books.  Each  de- 
cree or  judgment  affecting  a  will,  its  probate  or  construction. 
or  revoking  or  otherwise  affecting  letters  testamentary,  letters 
of  administration,  or  letters  of  guardianship,  or  suspending  or 
removing  a  testamentary  trustee  or  modifying  or  otherwise 
affecting  any  other  decree,  must  be  plainly  noted  at  the  end  or 
in  the  margin  of  the  record  of  the  will,  letters,  or  original  decree, 
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with  a   reference  to  the  book  and  page  where  the  snbBeqneat 
decree  is  recorded. 

Former  f  2490.    amended  and   renombered  bjr  L.   1914,   ch.   44S,  !■  cCect 

8opt.   1,   1014. 

Original   Source.—  R.    8.,    pt.    2,    ch.   (K    tit    2.    I  67:   Ut.  S,  i  W;    pt.   3, 
ch.  2.  tit.  1,   I  7,  and  U  1837,  ch.   400,   if  2  and  3. 


S  S488.   [Am*d,  ISINI,  1014.]     Papers  audi  boolu  to  ke  91 
•erved  and  bonds  llled. 

The  surrogate  must  carefully  file  and  preserve  In  his  office  erery 
deposition,  affidavit,  petition,  report,  account,  voucher,  or  other 
paper  relating  to  any  proceeding  in  his  court  and  deliver  to  his 
successor  all  the  papers  and  books  kept  by  him,  except  that 
vouchers  may  be  returned  to  the  accounting  party  after  two 
•years,  or  destroyed  after  five  years  from  the  date  of  the  decree 
which  allowed  the  payments  represented  by  them. 

Former  f  2500,  as  amended  by  L.  1893,  ch.  686,  amended  and  renambered 

hj  L.   1014.   ch.   443,   In  effect  Sept.  1,    1014. 

Original  Source.—  R.  8.,  pt.  3,  ch.  2,  tit.  1,  |  8;  pt.  2,  ch.  6,  tit  4.  |  13; 
last  clause. 

I  2M80  [Am'd,  1014.]  IVhat  patera  to  be  traaaaUtte^  to 
•eeretarr  of  state  or  state  comptroller}  expeases  tbercoC 


A  surrogate  who  admits  to  probate  the  will  of  a  person  who 
was  not  a  resident  of  the  state  at  the  time  of  his  death,  or  grants 
original  or  ancillary  letters  testamentary  upon  such  a  will,  or 
original  or  ancillary  letters  of  administration  upon  the  estate  of 
such  a  person,  must,  within  ten  days  thereafter,  transmit  to  the 
secretary  of  state,  to  be  filed  in  his  office,  a  certified  copy  of  the 
will  or  letters. 

The  surrogate  must,  within  ten  days  after  granting  letters  of 
administration  to  a  county  treasurer,  transmit  to  the  state  comp- 
troller a  certified  copy  of  such  letters. 

Former   S   2603,   amended   and   renombered   by   L.   1914,   ch.   443,   In    effect 
Sept.   1.    1914. 

OMginal  Source. —  R.   8.,   pt.  2,   ch.  6,   tit   3,  f  99. 

f  S490.  [Am'd,  1909,  1014.]  laeldeatal  powers  of  tMe  sar- 
rovate. 

A  surrogate,  in  or  out  of  court,  as  the  case  requires,  has  power: 

1.  To  issue  citations  and  other  process  authorised  by  law  to 
parties,  in  any  matter  within  the  jurisdiction  of  his  court;  and, 
in  a  case  prescribed  by  law,  to  compel  the  attendance  of  a  party. 

2.  To  adjourn,  from  time  to  time,  a  hearing  or  other  proceed- 
ing in  his  court;  and  where  all  persons  who  are  necessary  parties 
have  not  been  cited  or  notified,  and  citation  or  notice  has  not  been 
waived  by  appearance  or  otherwise,  it  is  his  duty,  before  proceed- 
ing further,  so  to  adjourn  the  same,  and  to  issue  a  supplemental 
citation,  or  require  the  petitioner  to  gi^e  an  additional  notice,  at 
may  be  necessary. 

3.  To  issue,  under  the  seal  of  the  court,  a  subpoena  requiring 
the  attendance  of  a  witness,  or  of  a  person,  residing  or  being  in 
any  part  of  the  state,  for  examination  as  to  any  matter  or  sub- 
ject about  which  it  is  necessary  or  proper  for  the  stirrogate  to 
inquire  in  order  that  he  may  properly  perform  any  duty  imposed 
upon  him  by  law;  or  a  subpoena  duces  tecum  reqtiiring  such 
attendance  and  the  production  of  a  book  or  paper  material  (• 
an  Inquiry  pending  in  the  court. 
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4.  To  enjoin  by  order,  an  executor,  administrator,  testa- 
mentary trustee  or  guardian,  to  whom  a  citation  or  other  process 
has  been  duly  issued  from  his  court,  from  acting  as  such  until  the 
further  order  of  the  court. 

5.  To  require,  hy  order,  an  executor,  administrator,  testamen- ' 
tary  trustee,  or  guardian  subject  to  the  jurisdiction  of  his  court, 
to  perform  any  duty  imposed  upon  him  by  statute,  or  by  the  sur- 
rogate's court,  under  authority  of  a  statute. 

6.  To  open,  vacate,  modify,  or  set  aside,  or  to  enter  as  of  a 
foriuer  time,  a  decree  or  order  of  his  court;  or  to  grant  a  new  trial 
or  a  new  hearing  for  fraud,  newly  discovered  evidence,  clerical 
error,  or  other  sufficient  cause.  The  powers  conferred  bjr  this 
subdivision  must  be  exercised  only  in  a  like  case,  and  in  the 
same  manner,  as  a  court  of  record  and  of  general  jurisdiction 
exercises  the  same  powers. 

7.  To  punish  any  person  for  a  contempt  of  his  court,  civil  or 
criminal,  in  any  case  where  it  is  expressly  prescribed  by  law  that 
a  court  of  record  may  punish  a  person  for  a  similar  contempt,  and 
in  like  manner. 

8.  Subject  to  the  provisions  of  law  relating  to  the  disqualifica- 
tion of  a  judge  in  certain  cases,  to  complete  any  unfinished  busi- 
ness pending  before  his  predecessor  in  the  office,  including  proofs, 
accountings  and  examinations. 

9.  To  complete  and  certify  and  sign  in  his  own  name,  adding 
to  his  signature  the  date  of  so  doing,  all  records  or  papers  left 
uncompleted  or  unsigned  by  any  of  his  predecessors. 

10.  To  exemplify  and  certify  transcripts  of  all  records  of  bis 
court,  or  other  papers  remaining  therein. 

11.  With  respect  to  any  matter  not  expressly  provided  for  in 
the  foregoing  subdivisions  of  this  section,  to  proceed,  in  all  mat- 
ters subject  to  the  cognizance  of  his  court,  according  to  the  course 
and  practice  of  a  court  having  by  the  common  law  jurisdiction 
of  such  matters,  except  as  otherwise  prescribed  by  statute;  and 
to  exercise  such  incidental  powers  as  are  necessary  to  carry  into 
effect  the  powers  expressly  conferred. 

12.  A  surrogate  has  power  to  administer  oaths,  to  take  affi- 
davits and  the  proof  and  acknowledgment  of  deeds  and  all  other 
instruments  in  writing,  and  certify  the  same  with  the  same  force 
and  effect  as  if  taken  and  certified  by  a  county  judge;  and  in  any 
proceeding  of  which  he  has  jurisdiction,  he  may  administer  oaths, 
take  affidavits,  testimony  and  depositions,  and  certify  the  same 
at  any  place  within  the  state  of  New  York,  with  the  same  force 
and  effect  as  if  taken  in  bis  county. 

Former  f  2481,  as  amended  by  L.  1909,  ch.  65,  amended  and  rennm- 
ber«il  bj  L.  1914,  cfa.  443,  In  effect  Sept.  1,  1914. 

Orlslnal  Sonrce.— R.  S.,  pt.  3,  ch.  2,  tit.  1,  Sf  6,  11;  L.  1837,  ch.  460, 
f  9,  Ic  part,  and  |  01;  L.  1870,  ch.  74,  i  2;  L.  1871,  ch.  424,  S  2;  L.  187-1, 
ch.  9.  Subd.  12  derlTed  from  L.  1884,  ch.  309.  |  1,  as  amended  by  L.  1900, 
ch.  510,   i  1. 
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ARTICLJE2    SECOND. 

The  officers  of  the  surrogate's  court;  their  appointment,  |»oirert, 

duties,  salaries  and  fees. 

Section  2491.  Clerk    and    deputy    clerk    of    surrogate's    court,    and    olczics    la 
surrogate's   office ;    appointment ;    salary. 

2492.  Chief  clerk  of  surrogate's  court  of  Kings  county;  compeBBatSoa 

of  clerks  and  officers. 

2493.  Appointment   of   court   officers  and   attendants. 

2494.  Interpreters  in  suri'ogate's  court  of 'Kings  county. 

2495.  Stenographer  for  surrogate's  courts  in  New  York,   Kinga^   Brie, 

Wf'stcbester  and  Queens  counties. 

2496.  Id. ;  in  other  counties. 

2497.  Duty  of  stenographer. 

2498.  How   minutes  of  testimony  autlienticatcd  and   boond. 

2499.  Fees   for  copying  or  recording  papers. 

2500.  Fe(>s  of  stenographer  acting  or  taking  testimony  in  sarrogfit^^M 

court. 

2501.  E^iienses  of  surrogate  or  clerk. 

2502.  Clerk   of  surrogate's  court;   deputy   clerk  of  sorrqgate's  covrt; 

their  powers. 

2503.  Clerk   to  keep  court  and   trust  fond  register. 


9  2491.    [Added,  1914.]     Clerk  and  deputy  clerk  of  avrro- 
[ite*a  court,  and  clerks  In  snrrosate's  ofllce^  nppolntnaents 
•mlnry. 

By  a  written  order  filed  and  recorded  in  his  office,  which  he 
may  in  like  manner  revoke  at  pleasure,  a  surrogate  may  appoint 
a  clerk  of  the  surrogate's  court,  and  in  any  county  containiug  a 
city  of  the  second  class,  and  in  the  counties  of  Monroe  and  Krie 
the  surrogate  may  also  appoint  a  deputy  clerk  of  said  court. 

Each  surrogate  may  appoint,  and  at  pleasure  remove,  as  many 
other  clerks  for  his  office,  to  be  paid  by  the  county,  as  the  board 
of  supervisors  of  his  county,  or  in  the  city  of  New  York  the 
board  of  aldermen,  authorize  him  so  to  appoint. 

The  board  of  supervisors  or,  in  the  counties  embraced  within 
the  city  of  New  York,  the  board  of  aldermen,  as  the  caae  re- 
quirc^s,  must  fix  the  compensation  of  the  clerk  or  clerks  ap- 
pointed under  this  section;  and  may  authorize  them,  or  either 
of  them,  to  receive,  for  their  or  his  own  use,  any  legal  fees  pei^ 
mitted  to  be  charged  by  law.  A  surrogate  may  appoint,  and  at 
pleasure  remove,  as  many  additional  clerks  to  be  paid  by  him 
as  he  thinks  proper. 

Added  by  L.  1914,  ch.  443,  In  effect  Sept  1,  1914.  Bee  former  Sf  2506 
and   2500. 

§  2492.  [Added,  1911,  and  Renvm.,  1914.]  Ckief  clerk 
of  anrroerate'a  court  of  Klnar»  county)  compensation  of 
clerks  and  olRaera. 

The  surrogate  of  the  county  of  Kings  may  appoint  a  chief 
clerk  of  the  court  and  office  of  such  surrogate,  who  shall  hold 
office  for  five  years,  unless  sooner  removed  by  the  surrogate  for 
cause,  after  trial,  upon  charges  duly  served  upon  him  and  an 
opportunity  to  be  heard  and  defend.  Whenever  a  vacancy  exists 
for  any  cause  in  such  office,  the  surrogate  shall  appoint  a  person 
to  fill  6uch  office  for  the  full  term  of  five  years.     Such  chief 
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clerk  shall,  before  entering  upon  the  performance  of  his  duties, 
take  the  constitutional  oath  of  office  and  shall  file  the  same  with 
the  county  clerk  of  Kings  county,  together  with  a  bond  in  the 
sum  of  ten  thousand  dollars,  with  sureties  approved  by  the  sur- 
rogate, conditioned  for  the  faithful  performance  of  his  duties  as 
such  chief  clerk.  Such  chief  clerk  shall  perform  such  duties  as 
now  pertain  to  the  office  of  chief  clerk  and  clerk  of  the  surro- 
gate's court  in  such  county,  and  such  other  duties  as  the  surro- 
gate may  from  time  to  time  by  rule  of  the  court  or  otherwise 
impose  upon  him.  The  compensation  of  such  chief  clerk  and  of 
the  other  clerks  and  officers  of  the  court  and  office  of  such  surro- 
gate shall,  notwithstanding  any  other  provision  of  law,  be  fixed 
by  the  said  surrogate,  and  the  same  shall  be  a  county  charge. 
The  compensation  of  the  chief  clerk  shall  not  be  decreased  dur- 
ing his  term  of  office. 

Former  |  2509a,  as  added  by  h.   1911,  ch.  688,  renumbered  by  L.  1914. 
ch.  443,   In  effect  Sept.  1,  1914. 

f  a4l>3.    [Added,  1914;  am'd,  1916.]      Appointment  of  court 
oiBcers  and  attendants. 

The  surrogate  of  Kings  county  may  appoint,  and  at  pleasure 
remove,  all  attendants,  messengers  and  court  officers  in  his  court, 
who  must  attend,  from  day  to  day,  the  terms  and  sittings  of  the 
court  to  preserve  order,  and  to  perform  whatever  services  may 
be  required  of  him  by  the  surrogate. 

The  surrogates  of  Erie,  Bronx,  Queens  and  Richmond  counties 
may  severally  appoint,  and  at  pleasure  remove,  as  many  attend- 
ants, messengers  and  court  officers  in  their  courts,  to  be  paid  by 
the  county,  as  the  board  of  supervisors,  of  Brie  county  or  the 
board  of  estimate  and  apportionment  of  the  city  of  New  York, 
respectively,  authorize  them  so  to  appoint.  The  court  officer  or 
officers  so  appointed  shall  possess  all  the  powers  of  officers  desig- 
nated by  sheriffs  to  attend  upon  courts,  and  shall  perform  what- 
ever services  may  be  required  by  the  surrogate. 

The  surrogate  of  any  other  county  may  appoint,  and  at  pleasure 
remove,  one  or  more  court  officers  to  attend  his  court  and  to  per' 
form  such  duties  in  respect  thereto  as  the  said  surrogate  may 
prescribe,  who  shall  be  paid  by  the  coupnty  treasurer  upon  the 
certificate  of  the  surrogate,  a  sum  not  to  exceed  three  dollars  per 
day  for  the  days  actually  spent  by  him  in  attendance  upon  a  ses- 
sion of  the  surrogate's  court.  Huch  officers  shall  also  have  all  the 
powers  of  officers  designated  by  sheriffs  to  attend  upon  courts  of 
record. 

Added  by   L.    1914,   ch.   443;   am*d   by  L.   1915,   oh.   546,    in   effect  Sept. 
I,   1915. 

I  3494.     [Added.  1909|  am'd.  1914.]     Interpretem  In  imrro- 
VAte's  eonrt  of  KXagm  conniy. 

The  surrogate  of  Kings  county  must  from  time  to  time  appoint 
and  may  at  pleasure  remove  an  interpreter  to  be  attached  to 
the  surrogate  s  court  of  said  county.  Such  interpreter  shall 
receive  a  salary  of  eighteen  hundred  dollars  per  annum  to  be 
paid  by  the  comptroller  of  the  city  of  New  York,  in  monthly  in- 
stalments, and  shall,  before  entering  upon  his  duties,  file  in  the 
office  of  the  clerk  of  the  county  of  Kin|B:s  the  constitutional  oath 
of  office  in  which  there  shall  also  be  incorporated  language  to 
the  effect  that  he  will  fully  and  correctly  interpret  and  translate 
each  question  propounded  through  him  to  a  witness  and  each 
answer  thereto  in  said  courts.     The  compensation  for  the  above 
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interpreter  to  be  taken  ont  of  the  amount  appropriated  for  the 
support  of  the  said  surrogate's  court,  or  from  any  other  con- 
tingent city  fund. 

Former    |    251  3-b,    an    added    by    L.    1009,    ch.    65,    amended    and    reaRaa> 
bered  by  L.  1914,  cb.  443.  In  effect  Sept.  I,  1914. 
Original  Source. —  Code  Chr.  Pro.,   |  860. 

f  2495.  [Added,  1914.]  Stenographer  for  siirroinite^ 
ooartii  1a  Neiv  York,  Klnflr«,  Srie,  Albany,  Weatclteiiter  and 
<|neeaii  conntle*. 

The  surrogate  of  each  of  the  counties  of  New  York,  Kings, 
Queens,  Erie,  Albany  and  Westchester  must  appoint,  and  may. 
for  caufie,  remove,  a  stenographer  for  his  court. 

In  the  counties  of  New  York  and  Kings  such  stenographers 
shall  reoeiye  a  salary  fixed  by  law,  to  be  paid  as  the  salaries  of 
clerks  in  the  surrogate's  office  are  paid. 

In  the  counties  of  Erie,  Albany.  Westchester  and  Queens  the 
salary  of  said  stenographer  shall  be  fixed  by  the  board  of  super 
v'sors,  or  by  the  board  of  estimate  and  apportionment,  as  the  case 
may  be,  and  the  payment  of  such  salary  shall  be  provided  for  by 
fcuch  board  in  the  same  manner  as  other  county  salaries  are  paid. 

Added  by  L.  1914,  eb.  443,  in  effect  September  1,  1914.     See  former  |  2512. 

J  2B490.  (Am'd,  1893«  1890,  1902,  1908,  1904,  190II,  1908, 
1909,  1910,  1914,  1915.]     Idem.     In  oUier  oonntles. 

The  surrogate  of  each  county,  except  New  York,  Kings,  Bronx, 
Albany,  Westchester,  Hamilton,  Queens,  Richmond,  and  Erie  may, 
in  his  discretion,  appoint,  and  at  pleasure  remove,  a  stenographer 
for  his  court,  who,  except  in  Sullivan  county,  shall  receive  t 
salary  to  be  fixed  by  such  surrogate,  not  exceeding  in  counties 
having  a  population  less  than  thirty  thousand,  eight  hundred  dol- 
lars per  annum;  in  counties  having  a  population  of  thirty  thoo- 
sand  and  not  more  than  fifty  thousand,  not  exceeding  oae 
thousand  dollars  per  annum,  and  in  counties  having  a  population 
exceeding  fifty  thousand,  not  exceeding  twelve  hundred  dollars 
per^annnm,  except  that  in  counties  in  which  are  located  cities  of 
•the  second  class,  or  in  counties  in  which  are  located  three  cities 
of  the  third  class,  such  salary  shall  not  exceed  eighteen  hundred 
dollars  per  annum;  and  in  any  county  wholly  containing  a  city 
of  the  first  class,  such  salaries  shall  not  exceed  two  thousand 
dollars  per  annum.  The  population  of  the  several  counties  shall 
be  determined  by  the  last  preceding  census.  If  a  regular  steou* 
grapher  is  appointed  in  Sullivan  county,  his  salary  shall  be 
five  hundred  dollars  per  annum.  The  board  of  supervisors  shall 
provide  for  the  payment  of  such  salary  in  the  same  manner  as 
other  county  salaries  are  paid.  When  not  actually  engaged 
in  the  discharge  of  his  duties  as  stenographer,  he  shall  per^ 
form  such  clerical  duties  in  connection  with  the  surrogate's  court 
as  the  surrogate  directs.  In  counties  wherein  the  surrogate  ia 
alBO  county  judge,  the  stenographer  so  appointed  shall  be  the 
stenographer  uf  the  county  court,  and  shall  perform  the  dnticf 
pertaining  to  a  stenographer  of  the  county  court  without  ad- 
ditional compensation.  In  counties  where,  for  any  cause,  a  regu- 
lar stenographer  for  his  court  has  not  been  appointed,  as  provided 
by  thi.s  sootion,  the  surrogate  may,  in  individual  proceedings  ^^ 
quiring  the  services  of  a  stenographer,  appoint  a  stenographer 
who  shall  be  paid  a   reasonable  compensation,  certified   by  tbe 
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surrogate  in  every  cftae  in  which  he  takes  notes  of  testimony,  from 
the  estate  or  matter  in  which  such  services  are  rendered. 

When  the  regular  stenographer  appointed  under  this  or  the 
last  section  is  sick,  absent,  on  his  vacation,  or  unable  to  act  for 
other  good  cause,  the  surrogate  may  designate  a  stenographer  to 
act  temporarily  in  his  place,  who  shall  be  paid  by  the  county  a 
reasonable  compensation  certified  by   the  surrogate. 

Former  |  2513,  as  amended  by  h.  1883,  cb.  686,  L.  1886,  ch.  248,  L.  1802. 
eh.  265,  L.  1903,  ch.  470,  L.  1804,  ch.  68,  L.  1806,  ch.  670,  L.  1806, 
ch.  226,  U  1808.  ch.  270.  L.  1810,  ch.  706,  amended  and '  renumbered  by 
U.    1914.   ch.  448;   am'd  by  U    1816,   ch.   221,   in  effect  Apr.   6,    1816. 

Original  Source. —  The  flret  two  lentences  are  from  L.  1871,  ch.  674,  |f  1,  2. 

§  2497.   [Am'dy   1014.]      Duty  of  utenovrapher* 

The  stenographer  of  a  surrogate's  court  must,  under  the  direc- 
tion of  the  surrogate,  take  full  stenographic  notes  of  all  proceed- 
ings, in  which  oral  proofs  are  given,  except  where  the  surrogate 
otherwise  directs.  The  testimony  must  be  legibly  written  out  at 
length  by  him,  from  his  notes  when  required  by  the  surrogate; 
and  the  minutes  thereof  as  so  written  out,  must,  after  being 
authenticated,  as  prescribed  in  the  next  section,  be  filed  in  the 
surrogate's  office,  and  in  all  cases  his  stenographic  books  must  be 
so  filed  and  remain  in  the  surrogate's  office  five  years. 

Former  |  2541,  amended  an^  renumbered  by  L.  1814,  ch.  443,  In  effect 
Sept.   1,   1814. 

Original  Source.— L.  1871,  ch.  874,   f  1,  In  part;  Oode  of  Proc.   f  266. 

8  2498.  [Am'd,  1881,  1914.]  How  mlnateii  of  testlmonr 
siitlieittlcated  and  boand. 

The  minutes  of  testimony  written  out  as  prescribed  in  the  last 
section,  or  taken  by  the  surrogate,  or  under  his  direction,  while  the 
witness  is  testifying,  must,  before  ueing  filed,  be  authenticated  by 
the  signature  of  the  stenographer,  referee,  the  surrogate  or  the 
clerk  of  the  surrogate's  court,  as  the  case  may  be,  to  the  efi:ect 
that  thev   are  correct. 

The  minutes  of  testimony  written  out  by  the'  stenographer  must 
be  bound,  at  the  expense  of  the  county,  in  volumes  of  convenient 
size  and  shape,  indorsed  **  Stenographic  minutes,"  and  numbered 
consecutively. 

Former  f|  2542  and  2543,  the  first  as  amended  by  L.  i881.  ch.  535, 
amended   and  renumbered  by  L.   1814,  ch.  443,   In  effect  Sept.   1,    1814. 

original  Honree.-- U  1877,  ch.  206^  if  1,  6,  in  part,  sad  part  of  f  2; 
Code  of  Proc,  f  256. 

§  8499.  [Added,  1914.]  Fees  for  oopylaff  or  recordlaff 
papera* 

The  clerk  of  the  surrogate's  court  may  charge  and  receive  to  the 
nse  of  the  county  the  following  fees,  except  that  where  the  board 
of  Bupervtsors  or  board  of  aldermen  have  allowed  him  to  receive 
fees  for  his  own  use  the  same  may  be  received  and  retained  by 
said  clerk: 

1.  For  furnishing  a  transcript  of  a  decree  to  be  filed  in  the 
county  clerk's  office,  fifty  cents. 

2.  For  making  a  copy  of  the  proceedings  and  evidence  in  any 
matter,  six  cents  per  folio. 
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3.  For  recording  ain*eement8  settling  estates  or  accounts,  re- 
leases, assignments,  or  mortgages  of,  or  liens  upon  any  interest  in 
an  estate  or  fund:  wills  probated  in  another  county  or  state,  and 
the  papers  required  to  be  recorded  therewith,  ten  cents  for  each 
folio. 

4.  For  a  certificate,  other  than  a  certificate  that  a  paper,  for 
the  copying  of  which  he  is  entitled  to  a  fee,  is  a  copy,  twenty-five 
cents. 

5.  For  makjng  and  certifying  a  copy  of  a  will,  or  paper  on  file 
or  recorded  iu  such  office,  ten  cents  for  each  folio. 

6.  For  comparing  and  certifying  that  a  paper  is  a  copy  of  a 
record  or  paper  on  file,  twenty-five  cents  and  five  cents  for  each 
folio;  and  for  comparing  and  certifying  a  case  on  appeal  where 
printed  copies  thereof  are  presented  by  any  party  to  any  proceed- 
ing, one  cent  for  each  folio. 

7.  For  recording  the  official  bond  or  undertaking  of  an  exec- 
utor, administrator,  guardian  or  trustee,  ten  cents  a  folio,  except 
that  where  the  clerk  receives  a  salary  as  full  compensation  for  his 
services  no  fee  shall  be  chargeii  for  such  recording. 

The  board  of  supervisors,  or  board  of  aldermen,  may  fix  a  dif- 
ferent rate  of  compensation,  and  may  require  the  clerk  to  keep  an 
account  of  all  such  fees  and  make  report  thereof  whenever  re- 
quested by  such  board. 

On  the  appointment  of  a  guardian,  if  it  appears  that  the  appli- 
cation is  made  for  the  purpose  of  enabling  the  minor  to  receive 
bounty,  arrears  of  pay  or  prize  money,  or  pension  due,  or  other 
dues  or  gratuity  from  the  federal  or  state  government,  for  the 
services  of  the  parents  or  brother  of  such  minor  in  the  military  or 
naval  service  of  the  United  States,  no  fees  shall  be  charged  or 
received. 

Added  by  Lu  1914,  ch.  443,  in  effect  Sept.  1,  1914.    See  former  I  2501. 

8  2ROO.  [Added,  1914.]  Fees  of  atenoffraplier  aetinff  or 
taking  teatlniony  In   iiarrofrate*ii  oonrt. 

A  stenographer,  appointed  or  acting  pursuant  to  sections  2496 
and  2497  of  this  act,  may  charge  and  receive  a  sum  not  exceeding 
six  cents  per  folio  for  furnishing  a  copy  of  the  minutes,  proceed- 
ings and  testimony  taken  in  surrogate  s  court  to  any  person  who 
applies  for  the  same. 

Added  by  L.   1914,  ch.  443,  in  effect  Sept.  1,  1914. 

i  SSOl.     lAddedy  1914.)'   Expenses  of  anrroffate  or  elerk. 

Where,  upon  the  application  of  any  party,  the  surrogate,  or  the 
clerk  of  the  surrogate  s  court,  goes  to  a  place  other  than  the  sur- 
rogate's office,  or  the  court  room  where  ^surrogate's  court  Is  regu- 
larly held,  in  order  to  take  testimony,  he  shall  be  paid  by  such 
party  his  actual  and  necessary  expenses. 

Added  by   L.   1914.  ch.  443,  In  effect  Sept.   1,    1914. 

I  2602.  [Am*d,  1892.  1894,  1900,  1908,  1905,  1906,  1907, 
1908,  1909,  191.%  1914,  191R.1  Clerk  of  svrrovate'ii  oourti 
deputy  elerk  of  anrrosate's  conrt;  their  po^vera. 

The  clerk  and  deputy  c^erk  of  the  surrogate's  court  may  sev- 
erally  exercise,   concurrently   with   the   surrogate,   the   foUowiiie 

powers  of  the  surrogate: 
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1.  He  may  certify  and  sipn  as  c^^rk  of  the  court,  or  aa  deputy 
clerk  of  the  court,  as  the  case  may  be,  any  of  the  records  of  the 
court,  and  the  records  and  papers  specified  in  subdivision  nine  of 
section  2490  of  this  chapter. 

2.  He  may  issue  any  citation,  subpoena  or  other  mandate  to 
which  a  party  is  entitled  as  of  course,  either  unconditionally  or  on 
the  filing  of  any  paper;  and  may  sign,  as  clerk  of  the  court,  or  as 
deputy  clerk  of  the  court,  as  the  case  may  be,  and  affix  the  seal 
of  the  court  to  any  letters  or  mandate  issued  from  the  court. 

3.  He  may  certify  in  the  manner  prescribed  by  chapter  nine 
of  this  act,  a  copy  of  any  paper,  required  or  permitted  by  law  to 
be  filed  or  recorded  in  the  surrogate's  office. 

4.  He  may  adjourn  to  a  definite  time,  not  exceeding  thirty  days, 
any  matter,  when  the  surrogate  is  absent  from  his  office  or  un- 
able, by  reason  of  other  engagements,  to  attend  to  the  same. 

5.  He  may  administer  oaths,  take  affidavits  and  the  proof  and 
acknowledgment  of  deeds  and  all  other  instruments  in  writing 
and  certify  the  same  with  the  same  force  and  effect  as  if  taken 
and  certified  by  the  county  judge;  and  in  any  proceeding  of  which 
the  court  has  jurisdiction,  he  may  ndmini.ster  oaths,  take  affi- 
darits,  testimony  and  depositions,  and  certify  the  same  &z  any 
place  within  the  state  of  New  York,  with  tne  same  force  and 
effect  as  if  taken  in  his  county. 

6.  The  clerk  of  the  surrogate's  court  of  each  of  the  counties  of 
Kings,  Bronx,  Queens  and  New  York  may,  with  the  approval  of 
the  surrogate  or  surrogates  of  his  county,  authorize  or  deputize 
one  or  more  of  the  other  clerks,  employed  in  the  surrogate's  office 
of  his  county,  to  sign  his  name,  and  exercise  such  of  the  other 
powers  conferred  upon  him  by  this  section,  as  he  shall  designate. 
The  surrogate  may  prohibit  the  clerk  and  deputy  clerk,  or  either 
of  them,  from  exercwing  any  powers  specified  in  this  subdivision, 
but  the  prohibition  does  not  affect  the  validity  of  any  act  of  the 
clerk  or  deputy  clerk  done  in  disregard  of  the  prohibition. 

7.  The  clerk  or  deputy  clerk  or  other  person  employed  in  any 
capacity  in  a  surrogate's  office,  shall  not  act  as  appraiser,  as  at- 
torney or  counsel,  or  as  referee,  or  special  guardian,  in  any  matter 
before  the  surrogate. 

8.  The  clerk  and  deputy  clerk  of  the  surrogate's  court,  and  in 
the  county  of  Kings  two  other  clerks  and  in  the  counties  of 
Bronx  and  of  Queens  one  other  clerk,  to  be  designated  by  the 
surrogate,  in  addition  to  the  powers  above  enumerated  may 
exercise,  concurrently  with  the  surrogate  of  the  county,  the 
power  to  take  the  proof  of  a  will,  unless  demand  be  made  for 
an  oral  examination  or  cross  examination  of  the  subscribing 
witnesses,  or  objections  to  such  probate  are  pending. 

Fonii«>r  fl  2500  and  2510,  as  amended  by  L.  1803,  ch.  686,  L.  1804,  ch.  211. 
L.  1900.  eta.  651.  U  1903,  cb.  42,  L.  1005,  ch.  615.  L.  1906.  oh.  95.  L.  1907, 
cfa.  209.  L.  1908,  ch.  103.  L.  1913,  oh.  439,  amended  and  renumbered  by 
L.  1914,  ch.  443.  and  amended  by  L.  1915.  ch.  61.  In  effect  March   11,   1915. 

Original  Source  of  i  2509. —  The  amendment  of  1893  consolidated  former 
If  2500  and  2511.  Former  |  2509  was  df^rlved  from  L.  1863.  ch.  362,  f  9; 
h.  1873,  ch.  3;  L.  1874,  ch.  456;  L.  1877,  ch.  206.  13;  L.  1877,  ch.  274, 
if  1,  2,  3.  Former  f  2511  was  derived  from  L.  1873,  ch.  225.  last  claiiso 
of  f  1.  Sabd.  7,  added  by  the  amendment  of  1909  was  derived  from  L.  1S89, 
cb.  330.  I  3.  as  amended  by  L.   1805.  ch.  544.  f  3.  and  L.  1908.  ch.  185,  f  2. 

Original  Source  of  f  2510. —  Substituted  for  former  f  2510  by  the  amend- 
ment of  1893,  in  conformity  with   L.   1885,   ch.   367. 
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I  2S08.  [Added,  1914.]    Clerk  to  keep  court  and  trvnt  fv«d 
revl«ter. 

Whenever  there  shall  be  filed  in  the  office  of  the  surrogate  any 
decree  or  order  of  the  surrogate  or  of  the  surrogate's  court  direct- 
ing the  deposit  of  money,  either  actually  in  the  hands  of  some  per- 
son or  persons  or  thereafter  arising  from  the  sale  of  real  estate 
described  in  any  such  decree  or  order,  with  the  county  treasurer  of 
his  county,  or  with  the  chamberlain  of  the  city  of  New  York,  or 
upon  the  filing  in  the  said  surrogate's  office  of  any  treasurer'^  or 
chamberlain's  receipt  stating  that  a  sum  of  money  has  been  de- 
posited with  such  treasurer  or  chamberlain,  in  accordance  with  a 
decree  or  o^der  of  any  such  surrogate's  court  the  clerk  of  the  sur- 
rogate's court  shall  enter  in  the  court  and  trust  fund  register,  the 
title  of  the  proceeding,  or  the  name  of  the  estate  in  which  such  de- 
cree or  order  was  made,  together  with  a  statement  of  the  amount 
so  deposited,  or  ordered  to  be  deposited,  if  said  decree  or  order 
contains  the  amount  of  same,  and  the  name  of  the  person  or  per- 
sons, if  any,  to  whom  said  money  is  ordered  to  be  paid,  and  the 
date  of  the  filing  of  the  same  or  of  such  receipt  as  herein  men- 
tioned. 

Added  by  L.   1914,   ch.  448.   In  effect  Sept.   1,  1914. 
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article:  third. 

The  surrogate's  court  and  its  general  jurisdiction. 

Sec     25M.  Sorrocate**  -court ;  wbea  to  be  open ;  times  and  places  of  holding 
court. 

2505.  When  and   where  court  held  by  county  Judge ;   proceed Iiikm  where 

county  Judj^e   Is  also  surrogate. 

2506.  Terms  of  surrogates'   courts  In    New   York  county   and   fmwers  of 

surrogates. 

2507.  Proceedings   In  supreme   court  regulated. 

25(>S.  Idem :    transfer  of  proceedings   to  surrogate's  court. 

2509.  Proceedings,    et    cetera,    of    acting    sumtgates.    where    aud    how 

n»corded. 

2510.  General    jurisdiction    of    surrogate's    conrt. 

2511.  Jurisdiction  of  persons:  when  and  how  otitalned. 

2512.  Jurisdiction  of  subject  matter;  objection   to  defect  in  record. 

2513.  Presumption  of  jurisdiction. 

2514.  Effect  of  exercise  of  jurisdiction. 

2515.  Bxcluslye  jurisdiction. 

2516.  (V)ncurrent  jurisdiction  of  two  or  more  surrogates. 

2517.  Jurisdiction,  how  affected  by  locality  of  debts. 

f  2B604.  [Added,  1914.]  Snrroarate**  ponrty  when  to  be 
opened  I  timeii  and  plaee«  of  holding  eonrt. 

The  surrogate's  court  is  always  open  for  th«  transaction  of  any 
business  within  its  powers  and  jurindietion. 

The  surrogate  may,  from  tinu»  to  time,  appoint,  and  may  alter, 
the  times  aud  places  of  holding  said  court  for  the  transaction  of 
any  business  which  may  come  before  it.  The  surrogate  may  sign 
orders,  decrees,  letters  testamentary,  of  administration  and  of 
guardianship,  and  approve  bonds  wherever  he  may  he  at  any  time. 

Added  by   L.    1914.   ch.   448,   In   effect  Sept.   1.    1014.     See  former  9  2504. 

f  SII05.  [Am'd,  1914.]  IW^hen  antl  Trhere  oonri  held  by 
eoanty  Jndse.  Proceedlasii  vrhere  county  Jndse  in  al»o 
•nrroffate. 

The  surrogate's  court,  in  a  county  where  the  county  judge  is 
also  surrogate,  may  be  held  at  the  time  and  place  at  which  the 
county  court  Is  held;  and  the  jury  in  attendance  may  constitute 
the  jury  for  the  trial  of  any  issue  arising  in  the  surrogate's  court. 

Former  f   2506,   amended  and   renumbered   by   !>.    1914,   ch.   443,   In  effect 
Sept.   1.   1914. 
Original  Source.—  L.  1847.   eh.  280,  f  32,  in  part. 

«  2SOO.  [Am'd,  1898,  1809,  1914.]  Terms  of  svrroffate'ii 
coarts  in   Neiw^  York  county  and   po^vern  of  aarroflratea. 

The  surrogates  of  the  county  of  New  York,  from  time  to 
time  must  api)oint  and  may  alter  the  times  of  holding  terms  of 
that  court  for  the  trial  of  probate  proceedings  and  for  the  hear- 
ing of  motions  and  other  chamber  business.  Thoy  must  pre- 
s<'ribe  the  duration  of  such  terms,  and  assign  the  surrogate  to 
preside  and  attend  at  the  terms  so  appointed.  In  case  of  the  in- 
ability of  a  surrogate  of  that  county  to  preside  or  attend,  the 
other  surrogate  may  preside  or  attend  in  his  place.    Two  or  more 
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3.  For  recording  agreements  settling  estates  or  aceoanta,  re- 
leases, assignments,  or  mortgages  of,  or  liens  upon  any  interest  in 
an  estate  or  fand;  wills  probated  in  another  county  or  state,  and 
the  papers  required  to  be  recorded  therewith,  ten  cents  for  each 
folio. 

4.  For  a  certificate,  other  than  a  certificate  that  a  paper,  for 
the  copying  of  which  he  is  entitled  to  a  fee,  is  a  copy,  tirenty-fire 
cents. 

5.  For  maldng  and  certifying  a  copy  of  a  will,  or  paper  on  file 
or  recorded  in  such  office,  ten  cents  for  each  foliow 

6.  For  comparing  and  certifying  that  a  paper  la  a  copy  of  a 
record  or  paper  on  file,  twenty-five  cents  and  five  cents  for  each 
folio;  and  for  comparing  and  certifying  a  case  on  appeal  where 
printed  copies  thereof  are  presented  by  any  party  to  any  proceed- 
ing, one  cent  for  each  folio. 

7.  For  recording  the  official  bond  or  andertaking  of  an  exec- 
utor, administrator,  guardian  or  trustee,  ten  cents  a  folio,  except 
that  where  the  clerk  receives  a  salary  as  full  compensation  for  bis 
services  no  fee  shall  be  charged  for  such  recording. 

The  board  of  supervisors,  or  board  of  aldermen,  may  fix  a  dif- 
ferent rate  of  compensation,  and  may  require  the  clerk  to  keep  an 
account  of  all  such  fees  and  make  report  thereof  whenever  re- 
quested by  such  board. 

On  the  appointment  of  a  guardian,  if  it  appears  that  the  appli- 
cation is  made  for  the  purpose  of  enabling  the  minor  to  receive 
bounty,  arrears  of  pay  or  prize  money,  or  pension  due,  or  other 
dues  or  gratuity  from  the  federal  or  state  government,  for  the 
services  of  the  parents  or  brother  of  such  minor  in  the  military  or 
naval  service  of  the  United  States,  no  fees  shall  be  charged  or 
received. 

Added  by  Lu   1914,  ch.  443,  Is  effect  Sept.  1,  1914.     See  former  I  290L 

8  2500.    [Added,    1914.]     Fees    of    ntettovraplier    actlMV  or 
taking  testimony   In  anrroirate'ii  eonrt. 

A  stenographer,  appointed  or  acting  pursuant  to  sections  2496 
and  2497  of  this  act,  may  charge  and  receive  a  sum  not  exceedinf 
six  cents  per  folio  for  furnishing  a  copy  of  the  minutes,  proceed- 
ings and  testimony  taken  in  surrogate's  court  to  any  person  who 
applies  for  the  same. 

Added  by  L.  1014,  ch.  443,  in  effect  Sept.   1,  1914. 

i  SSOl.     IAdded»  1914.?   Expenaea  of  anrrovate  or  olerk. 

Where,  upon  the  application  of  any  party,  the  surrogate,  or  the 
clerk  of  the  surrogate  s  court,  goes  to  a  place  other  than  the  sat- 
rogate's  office,  or  the  court  room  where  surrogate's  court  is  regu- 
larly held,  in  order  to  take  testimony,  he  shall  be  paid  by  saeh 
party  his  actual  and  necessary  expenses. 

Added  by   L.   1914.   ch.  443.   In  effect  Sept.  1.   1914. 

I  2602.  [Am'd,  1892.  1894,  1900,  1903,  1905,  1906,  IfWT, 
1908,  1909,  191»,  1914,  1916.1  Clerk  of  sarrovate's  eoartj 
deputy  clerk  of  unrrosate's  ooort;  their  po^rera. 

The  clerk  and  deputy  c^erk  of  the  surrogate's  court  may  sev- 
erally exercise,   concurrently   with   the  surrogate,   the  foUowing 

powers  of  the  surrogate: 
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1.  He  may  certify  and  sign  as  c^?rk  of  the  court,  or  as  deputy 
<*lerk  of  the  court,  as  the  case  may  be,  any  of  the  records  of  the 
coart,  and  the  records  and  papers  specified  in  subdivision  nine  of 
isectioD  2490  of  this  chapter. 

2.  He  may  issue  any  citation,  subpoena  or  other  mandate  to 
iprhich  a  party  is  entitled  as  of  course,  either  unconditionally  or  on 
tbe  filing  of  any  paper;  and  may  sign,  as  clerk  of  the  court,  or  as 
deputy  clerk  of  tne  court,  as  the  case  may  be,  and  affix  the  seal 
o£  the  court  to  any  letters  or  mandate  issued  from  the  court. 

3.  He  may  certi/y  in  the  manner  prescribed  by  chapter  nine 
of  tbia  act,  a  copy  of  any  paper,  required  or  permitted  by  law  t<y 
l>e  filed  or  recorded  in  the  surrogate's  office. 

4.  He  may  adjourn  to  a  definite  time,  not  exceeding  thirty  days, 
any  matter,  when  the  surrogate  is  absent  from  his  office  or  un- 
able,  by  reason  of  other  engagements,  to  attend  to  the  same. 

5.  He  may  administer  oaths,  take  affidavits  and  the  proof  and 
acknowledgment  of  deeds  and  all  other  instruments  in  writing 
and  certify  the  same  with  the  same  force  and  effe<*t  as  if  taken 
and  certified  by  the  county  judge;  and  in  an^  proceeding  of  which 
the  court  has  jurisdiction,  he  may  administer  oaths,  take  affi- 
davits, testimony  and  depositions,  and  certify  the  same  At  any 
place  within  the  state  of  New  York,  with  the  same  force  and 
effect  as  if  taken  in  his  county. 

6*  The  clerk  of  the  snrrogate's  court  of  each  of  the  counties  of 
Kin^rs,  Bronx,  Queens  and  New  York  may,  with  the  approval  of 
the  surrogate  or  surrogates  of  his  county,  authorize  or  deputize 
one  or  more  of  the  othc-r  clerks,  employed  in  the  surrogate's  office 
of  his  county,  to  sign  his  name,  and  exercise  such  of  the  other 
powers  conferred  upon  him  bv  this  section,  as  he  shall  designate. 
The  surrogate  may  prohibit  the  clerk  and  deputy  clerk,  or  either 
of  them,  from  exercwing  any  powers  specified  in  this  subdivision, 
but  the  prohibition  does  not  affect  the  validity  of  any  act  of  the 
clerk   or  deputy  clerk  done  in  disregard  of  the  prohibition. 

7.  The  clerk  or  deputy  clerk  or  other  person  emploved  in  any 
capacity  in  a  surrogate's  office,  shall  not  act  as  appraiser,  as  at- 
torney or  counsel,  or  as  referee,  or  special  guardian,  in  any  matter 
before  the  surrogate. 

8.  The  clerk  and  deputy  clerk  of  the  surrogate's  court,  and  in 
the  county  of  Kings  two  other  clerks  and  in  the  counties  of 
Bronx  and  of  Queens  one  other  clerk,  to  be  designated  by  the 
surrofrate,  in  addition  to  the  powers  above  enumerated  may 
exercise,  concurrently  with  the  surrogate  of  the  county,  the 
po'wer  to  take  the  proof  of  a  will,  unless  demand  be  made  for 
an  oral  examination  or  cross  examination  of  the  subscribing 
witnesses,  or  objections  to  such  probate  are  pending. 

Varmor  11  2509  and  2510,  as  amended  by  L.  1893.  ch.  686,  L.  1894,  ch.  211. 
L.  190U.  cfa.  651.  U  1903,  ch.  42.  L.  1906,  cb.  616,  L.  19(»6,  ch.  95,  L.  1907, 
cto  209.  L.  1908,  cb.  103,  L.  1913,  ch.  439.  amended  and  renumbered  by 
r^'l9]4,   ch.  443,  and  amended  by  L.  1915.  ch.  61.  In  effect  March  11,  1915. 

Orlipln*!  Soorce  of  i  2509. —  The  amendment  of  1893  consolidated  former 
as  2509  and  2511.  Former  |  2509  was  derived  from  L.  1863,  ch.  362,  |  9; 
rZ  1873.  ch.  3;  L.  1874.  ch.  456:  L.  1877,  ch.  206.  I  3 ;  L.  1877,  ch.  274, 
If  1^  2,  3.  Former  |  2511  was  derived  from  L.  1873,  ch.  225.  last  clauHe 
If  a  'l.  Snbd.  7.  added  by  the  amendment  of  1909  was  derived  from  L.  1.^89, 
Fb     330,  f  8.  as  amended  by  L.  1895.  ch.  544,  f  3.  and  L.  1908.  cb.  185,  |  2. 

Oii^nal  Source  of  |  2510. —  Substltnted  for  former  |  2510  by  the  amend- 
jg^tot   1898,  in  conformity  with   L.   1885,   ch.   367. 

80  Q2» 


S  2503  SURROGATES'  COURTS.  c.  I8,t.l,a.2 

I  2608.  [Added,  1914.]    Clerk  to  keep  court  and  tnut  tmmA 
revl«ter. 

Whenever  there  shall  be  aied  in  the  office  of  the  surrogate  any 
decree  or  order  of  the  surrogate  or  of  the  surrogate's  conrt  direct- 
ing the  deposit  of  money,  either  actually  in  the  hands  of  some  per- 
son or  persons  or  thereafter  arising  from  the  sale  of  real  estate 
described  in  any  such  decree  or  order,  with  the  county  treasurer  of 
his  county,  or  with  the  chamberlain  of  the  city  of  New  York,  or 
upon  the  filing  in  the  said  surrogate's  office  of  any  treasurer's  or 
chamberlain's  receipt  stating  that  a  sum  of  money  has  been  de- 
posited with  such  treasurer  or  chamberlain,  in  accordance  with  a 
decree  or  o^der  of  any  such  surrogate's  conrt  the  clerk  of  the  sur- 
rogate's court  shall  enter  in  the  court  and  trust  fund  register,  tbe 
title  of  the  proceeding,  or  the  name  of  the  estate  in  which  snch  de- 
cree or  order  was  made,  together  with  a  statement  of  the  amount 
so  deposited,  or  ordered  to  be  deposited,  if  said  decree  or  order 
contains  the  amount  of  same,  and  the  name  of  the  i>erson  or  per- 
sons, if  any*  to  whom  said  money  is  ordered  to  be  paid,  and  the 
date  of  the  filing  of  the  same  or  of  such  receipt  as  herein  men- 
tioned. 

Added  by  L.   1914,   ch.  448.   In  effect  Sept.   1,  1B14. 
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ARTICL.fi:    THIRD. 

The  aurrogaie'8  court  and  its  general  jurisdiction. 

2504.  Snrrocate**  <;oiirt ;  when  to  be  opeu ;  times  and  places  of  holding 
court. 

2505.  When  and  where  eonrt  ht'ld  by  county  Judge ;   prmvedlngs  where 

county  JudjTe   Is  also  surrogate. 

2506.  IVrms  of  surrogates'   courts   In   New  York   county  and   powers  of 

snrrogates. 

2507.  Proeeedings   in  supreme   court  regulated. 

2509.  Idem :    transfer  of  pr(ic(>edi»gs   to  surrogate's  court. 

2509.  Proceedings,     et    cetera,    of    acting    surrogates,    where    aud    how 

r«»corded. 

2510.  General    jurisdiction    of   surrogate's    court. 

2511.  Jurisdiction  of  persons;  when  and  how  obtained. 

2512.  Jurisdiction  of  subject  matter;  objection  to  defect  in  record. 

2513.  Presumption  of  Jurisdiction. 
2r»lJ.  Effect  of  exercise  of  Jurisdiction. 

2515.  RxcIusiTe  Jurisdiction. 

2516.  Concurrent  Jurisdiction  of  two  or  more  surrogates. 

2517.  Jurisdiction,  how  affected  by  locality'  of  debts. 

f  2S04.  [Added,  1914.]  Sarroffate**  court;  when  to  be 
opened;  tlme«  and  places  of  taoldlnig  court. 

The  surrogate's  court  is  always  open  for  the  transaction  of  any 
business  within  its  powers  and  jurisdiction. 

The  surrogate  may,  froui  time  to  time,  appoint,  and  may  alter, 
the  times  and  places  of  holding  said  court  for  the  transaction  of 
any  business  which  may  come  before  it.  The  surrogate  may  sign 
orders,  decrees,  letters  testamentary,  of  administration  and  of 
guardianship,  and  approve  lionds  wherever  he  may  be  at  any  time. 

Added   by  L.   1914.   ch.   448,   In  effect  Sept.   1.   1014.     See  former  S  2504. 

§  2S06.  [Am'd,  1014.]  IW^hen  and  where  eonrt  held  by 
eonnty  Jndse.  Proceedlnsrs  vrhere  connty  Jndse  in  al»o 
•arroffate. 

The  surrogate's  court,  in  a  county  where  the  county  judge  is 
also  surrogate,  may  be  held  at  the  time  and  place  at  which  the 
county  court  is  held;  and  the  jury  in  attendance  may  constitute 
the  jury  for  the  trial  of  any  issue  arising  in  the  surrogate's  court. 

Former   f   2506,    amended  and   rennmbered   by   L.    1914,   ch.   443,   in  effect 
Sept.    1.    1914. 
Oriffin*!  Source.— L.  1847.   cfa.  280,  I  32,  In  part. 

f  2600.  [Am'd,  18d8,  1809,  1014.]  Terms  of  aorroarate'ii 
coartM  In   fi^-w  York  county  and   powers  of  anrroflratea. 

The  surrogates  of  the  county  of  New  York,  from  time  to 
time  must  appoint  and  may  alter  the  times  of  holding  terms  of 
that  court  for  the  trial  of  probate  proceedings  and  for  the  hear- 
ing of  motions  and  other  chamber  business.  They  must  pre- 
scribe the  duration  of  such  terms,  and  assign  the  surrogate  to 
preside  and  attend  at  the  terms  so  appointed.  In  case  of  the  in- 
ability of  a  surrogate  of  that  county  to  preside  or  attend,  the 
other  surrogate  may  preside  or  attend  in  his  place.    Two  or  more 
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terms  of  the  surroj^ute's  court  may  be  appointed  to  be  heM  At 
the  same  time.  The  term  of  that  court  held  at  the  chambers 
shall  dispose  of  all  business  except  coutested  probate  prc>ce«d* 
ings;  all  contested  probate  proceedings  shall  be  disposed  of  at  the 
trial  term.  An  appointment  must  be  published  in  two  news- 
papers published  in  the  city  of  New  York  during  or  before  the 
first  week  in  January  in  each  year.  All  the  powers  conferred 
by  law  \i\wn  the  surrogate  of  the  county  of  New  York  may  be 
exercised  by  either  of  the  surrogates  of  the  said  county.  TTiere 
shall  be  published  in  the  official  law  paper  published  in  said 
county,  upon  Monday  of  every  week,  und^r  the  name  of  the 
surrogate  making  the  several  appointments,  a  full  and  true  list 
of  the  names  of  all  appraisers,  transfer  tax  appraisers,  special 
guardians,  referees  and  temporary  administrators,  which  either 
surrogate  shall  have  designated  or  appointed  during  the  preced- 
ing week  together  with  the  names  of  the  proceedings  in  which 
they  were  appointed  and  the  dates  of  said  appointments. 


Former  i  2504.  as  amondod  by  L.   1893,  ch.  9,  U  1899.  ch.  «05, 
and  r(>numbere<l  by  U   1914.   cb.  443,   In  effect  Sept.   1,   1914. 

Original   Source. —  The   flrHt  Hentence  was   taken   from    R.   8.,  pt.   3,  ch.  2. 
tit.  1,   I  12,  in  part. 

f  2607.    [Am'd,  tHMf  1014.]     Proceedlnsrs  In  supreme  «•«< 
regnlvted. 

In  a  special  proceeding  cognizable  before  a  surrogate,  taken  In 
the  supreme  court,  as  prescribed  in  section  2480  of  this  chapter, 
the  seal  of  the  court  in  which  it  is  taken,  must  be  used,  where 
a  seal  is  necessary.  Tlie  special  proceeding  must  be  entitled 
in  that  court;  and  the  papers  therein  must  be  filed  or  recorded, 
as  the  case  may  be.  and  issues  therein  must  l>e  tried,  as  in 
an  action  brought  in  that  court.  The  clerk  of  that  court  most 
sign  each  record,  which  is  required  to  be  signed  by  the  sarrogite 
or  th(»  clerk  of  the  surrogate's  court.  The  issuing  of  ft  citatioB 
may  be  directed,  and  any  order  intermediate  the  citation  and  the 
decree  may  be  made  by  a  judge  of  the  court. 

Former  |  t490,  rn  amntded  by  T^.  1896.  ch.  946,  amended  and  nsis- 
beml  by  L.   1914.   cb.  44S,   in  effect  Sept.   1,   1914. 

(iriKlual  Source. —  Moatly  new.  But  see  references  cited  In  note  to  I 
2478,   ante. 

S  2ftOR.  [Am'd,  18fMS,  1014.]  Id.|  transfer  of  pvocecdlaC* 
to  snrroB-ate's  court. 

The  court  may,  at  any  time,  in  its  discretion,  upon  being  satis- 
fied that  the  reason  for  the  exercise  of  its  powera  and  juri^ctioo 
has  cease<l  to  operate,  make  an  order  to  transfer  to  the  suiw 
gate's  court  any  matter  then  pending  before  it.  Such  an  order 
operates  to  transfer  the  same  accordingly.  Immediately  after 
such  a  transfer,  or  after  the  reTocation  of  the  order  of  the 
justice  of  the  supreme  court  as  prescribed  in  section  24831.  the 
surrogate  must  cause  entries  to  be  made  in  the  proper  book  in 
his  office  referring  to  all  the  papers  filed,. and  orders  entered,  «r 
other  proceedings  taken  in  the  supreme  court;  and  he  may  can* 
copies  of  any  of  the  orders  or  papers  to  be  made,  and  recorded 
or  filed  in  his  office,  at  the  expense  of  the  county. 


Former    f    2491.    oh   n'»>pm1e<l    hr    J.     1»95.    ch.    946,    ameniled 
berwl  by  L.  1914.  cb.   44.1,   fn  effect  Sept.    I,   1914. 

Oriilnal    Source. —  Mostly  n<>^.      But    see   referencea    cited   In   Bote  to  i 
2478.    ante. 
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§  2509.    [Ahi'cI,  1914.]     ProceedimflTSy  cto.,  of  aotinar  iiiirro- 
XTAtea,  where  and  hot^*  recorded. 

Where  an  act  is  done,  or  a  proceeding  is  taken  by,  before,  or 
by  authority  of,  an  officer,  or  a  person  appointed  by  the  board  of 
supervisors,  or  by  the  board  of  aldermen,  temporarily  acting  as 
surrogate  of  any  county  as  prescribed  in  this  chapter,  the  same 
must  be  recorded,  or  the  proper  minutes  thereof  mnst  be  entered, 
in  the  books  of  the  surrogate's  court,  in  like  manner  as  if  the 
same  were  done  or  taken  by,  before,  or  by  authority  of  the  sur- 
rogate of  the  county;  and  the  officer  or  person  so  acting,  or  the 
clerk  of  the  surrogate's  court,  must  sign  the  certificate  of  pro- 
hate  and  any  letters  so  issued,  and  must  certify  the  record 
thereof  in  the  book. 

Former   f   2494,    amended   and   renumbered   by  L.    1914,    cb.   443,   In  effect 
Sept.    1.    1914. 

Orlsloal  Source. —  Mostly  new.     But  see  R.  S.^  pt.  2,   ch.   6,   tit.  2,   |  53. 

§  SBSIO.    [Am'dy  l6o3,  1014.]      General  Jnrladlciion   of  anr- 
roflTAte'a  court. 

£:ach  surrogate  must  hold,  within  his  county,  a  court,  which 
has,  in  addition  to  the  powers  conferred  upon  it,  or  upon  the 
surrogate,   by  special  proviliiou  of  law,  jurisdiction,  as  follows: 

To  administer  justice  in  all  matters  relating  to  the  affairs 
of  decedents,  and  upon  the  return  of  any  process  to  try  and 
determine  all  questions,  legal  or  equitable,  arising  between  nny 
or  all  of  the  parties  to  any  proceeding,  or  between  any  part^ 
and  any  other  person  having  any  claim  or  interest  therein  who 
Toluntarily  appears  in  such  proceeding,  or  is  brought  in  by  sup- 
plemental citation,  as  to  any  and  all  matters  necessary  to  be 
determined  in  order  to  make  a  full,  equitable  and  complete  dis- 
position of  the  matter  by  such  order  or  decree  as  justice  requires. 

And  in  the  cases  and  in  the  manner  prescribed  by  statute: 

1.  To  take  the  proof  of  wills;  to  admit  wills  to  probate;  and 
to  take  and  revoke  probate  of  heirship. 

2.  To  grant  and  revoke  letters  testamentary  and  letters  of 
administration,  and  to  appoint  a  successor  in  place  of  a  person 
whose  letters  hare  been  revoked. 

3.  To  direct  and  control  the  conduct,  and  settle  the  accounts, 
of  executors,  administrators,  and  testamentary  trustees;  to  re- 
move testamentary  trustees,  and  to  appoint  a  successor  in  place 
of  tt  t^estamentary  trustee. 

4.  To  enforce  the  payment  of  debts  and  legacies;  the  distribu- 
tion of  the  estates  of  decedents;  and  the  payment  or  delivery,  by 
executors,  administrators,  and  testamentary  trustees,  of  money  or 
other  property  in  their  possession,  belonging  to  the  estate  or 
tund. 

5.  To  direct  the  disposition  of  real  property,  and  interests  in 
real  property  of  decedents,  and  the  disposition  of  the  proceeds 
thereof. 

6.  To  appoint  and  remove  guardians  for  infants;  to  compel 
the  payment  and  delivery  by  them  of  money  or  other  property 
belonging  to  their  wards;  to  direct  and  control  their  conduct,  and 
settle  their  accounts. 

7.  To  settle  the  accounts  of  a  father,  mother  or  othor  rela- 
tive having  the  rights,  powers  and  duties  of  a  guardian  in  socage, 
and  to  compel  the  payment  and  delivery  of  money  or  other 
propert7  belonging  to  the  ward. 
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8.  To  determine  the  validity,  constrnrtion  or  effect  o(  any  dis- 
poHition  of  property  contained  in  any  will  proved  -in  his  court, 
whenever  a  special  proceedinfr  is  broufirht  for  that  purpose,  mr 
whenever  it  is  necessary  to  make  such  determination  as  to  any 
will  in  a  proceeding  pending  before  him,  or  whenever  any  part? 
to  a  proceeding  for  the  probate  of  any  will,  who  is  interested 
thereunder,  demands  such  determination  in  such  proceedinir. 

Formor  f  2472.  aH  amended  by  L.  1903,  oh.  407,  amended  and  rennmbenid 
•oj  L.    1914,    cb.   443.    In   effect  8ept.    1,    1914. 

Orljcinal  Hoiirce.— R.  8..  pt.  3.  ch.  2,  tit.  1,  f  1;  pt.  2,  ch.  6.  tit.  3. 
art.  3.  i  66.  em  amended  by  L.  1866,  ch.  116;  L.  1867,  ch.  782;  U.  1«71. 
ch.    482;    L.    1874,   ch.    267. 

I  2611.  [Added,  1914.]  Jorlsdictlon  of  peraoim)  ^Iten  and 
lievr  obtained. 

The  surrogate's  court,  in  any  proceeding  before  it,  shall  have 
jurisdiction  of  the  following  described  persons; 

1.  The  petitioner. 

2.  Parties  who  have  been  duly  cited,  including  all  those 
described  as  being  persons  belonging  to  a  class,  or  connect€Mi  with 
the  decedent,  or  as  interested  in  the  property  or  matter  in  ques- 
tion, whether  designated  by  their  fult  and  correct  names  or  not. 

3.  Persons  of  full  age  who  have  not  been  judicially  declared  to 
be  incompetent  to  manage  their  affairs. 

a.  Who  shall,  either  before  or  after  the  filing  of  the  petition, 
waive  the  issue  or  service,  or  both,  of  the  citation  by  an  instru- 
ment in  writing  signed,  acknowledged,  or  proved  and  duly  cer 
tified. 

b.  Who,  whether  named  in  the  petition  or  citation  or  not,  shall 
appear  personally  in  court  and  file  written  signed  notice  of 
appearance  acknowledged,  or  proved,  and  duly  certified. 

c.  Who,  whether  named  in  the  petition  or  citation  or  not.  shall 
appear  by  attorney  whose  authority  in  writing  to  appear,  so 
signed,  acknowledged;  or  proved>  and  duly  certified,  shall  be  filed. 

Added  by  U   1914,    ch.   443.   in  effect  Sept    1,   1914. 

I  2S512.    [Added,     1914.]     Jurisdiction     of    nabjeet    matteri 
objection  to  defect  in  record. 

The  surrogate's  court  obtains  jurisdiction  in  every  case  to  make 
a  decree  or  other  determination  by  the  existence  of  the  jurisdi<y 
tiouul  facts  prescribed  by  statute.  When  the  decree  or  other 
determination  fails  to  recite  the  existence  or  proof  of  a  juris- 
dictional fa(*t,  and  such  fact  actually  existed;  or  when  any  party 
has  failed  to  take  any  intermediate  proce<*ding  required  by  law 
to  be  taken,  an  objection  to  such  decree  or  determination  based 
thereon  is  available  only  upon  appeal,  and  the  surrogate*?  conrt 
may,  in  its  discretion,  allow  such  a  defect  to  be  supplied  bj 
amendment. 

AddiMl  by  L.  1014.  ch.  443,  In  effect  Sept.  1,  1014.  See  former  i  2174. 
orlginnlly  reviKod  from  L.  1868,  ch.  260,  f  1;  L.  1870,  ch.  35B.  I  1; 
L.   1872.   ch.  92. 

§  2S13.   [Am'd,   lOlO,    1014.]    Preanmpiioa   of   Jarindlctiom. 

Where  the  jurisdiction  of  a  surrogate's  court  to  make,  a  decr« 
or  other  dctcrniiiuition,  is  drawn  in  question  collaterally,  th' 
jurisdiction  its  presumptively,   and,  iu  th«  abseu^^  9t  toiud  or 
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coHnsion,  coBcIusively,  estaUlsbed,  by  an  allegation  of  the  juris- 
dictional facts,  contained  in  a  written  petition  or  answer,  duly 
verified,  used  in  the  surrogate's  court.  The  fact  that  jurisdiction 
of  the  parties  was  obtained  is  presumptively  proved,  by  a  recital 
to  that  effect  in  the  decree. 

Formpr  |  2473.   a«  amended  bj  L.   1910,  ch.  576,  amended  and  renumbered 
by  L..    1914.   cb.  443.   In  effect  Sept.   1.   1914. 
Original  Source.     Se«  JU  1870,  cb.  359. 

i   2614.    [Reniam.y  1914.]     Effect  of  exercise  of  Jttrladictlon. 

Jurisdiction,  once  duly  exercised  over  any  matter  by  a  surro- 
gate's court,  excludes  the  subsequent  exercise  of  jurisdiction  by 
another  surrogate's  court,  over  the  same  matter,  and  a^l  its  in- 
cidents, except  as  otherwise  specially  prescribed  by  law\  Where 
a  guardian  has  been  duly  appointed  by,  or  letters  testamentary 
or  of  administration  have  been  duly  issued  from,  or  any  other 
special  proceeding  has  been  duly  commenced  in,  a  surrogate's 
court  having  jurisdiction,  all  further  proceedings  to  be  taken 
in  a  surrogate's  court,  with  respect  to  the  same  estate  or  matter, 
mnst  be  taken  in  the  same  court. 

Former  |  2475,  renumbered  by  L.  1914,  ch.  443,  In  effect  Sept.   1,  1914. 
Original  Source.— R.   S.,   pt.   3,    ch.   2,   Ut.   1.    |   12;   pt.   2,   ch.   6,    tit.    1, 
i   28.    and  tit.   5.    I  24. 

9  201S.    [Am*d,    1014.]    Bzclniilve    Jmrladlctlon. 

The  surrogate's  court  of  each  county  has  jurisdiction,  exclusive 
of  every  other  surrogate's  court,  to  take  the  proof  of  a  will,  and 
to  grant  letters  testamentary  thereupon,  or  to  grant  letters  of 
administration,  as  the  case  requires,  in  either  of  the  following 
cases: 

1.  Where  the  decedent  was,  at  the  time  of  his  death,  a  resi- 
dent of  that  county,  whether  his  death  happened  there  or  else- 
where. 

2.  Where  the  decedent,  not  being  a  resident  of  the  state,  died 
within  that  county,  leaving  personal  property  within  the  state, 
or  leaving  personal  property  which  has,  since  his  death,  come  into 
the  state,  and  remains  unad ministered. 

3.  Where  the  decedent,  not  being  a  resident  of  the  state,  died 
without  the  state,  leaving  personal  property  within  that  county, 
and  no  other;  or  leaving  personal  property  which  Has  since  his 
death,  come  into  that  county,  and  no  other,  and  remains  unadmin- 
istered. 

4.  Where  the  decedent  was  not,  at  the  time  of  his  death,  a  resi- 
dent of  the  state,  and  a  petition  for  probate  of  his  will,  or  for  a 
grant  of  letters  of  administration,  under  subdivision  second  or 
third  of  this  section,  has  not  been  filed  in  any  surrogate's  court; 
but  real  property  of  the  decedent,  to  which  the  will  relates,  or 
which  is  subject  to  disposition  under  title  fourth  of  this  chapter, 
is  situated  within  that  county,  and  no  other. 

Former  i   2476,   amended   and  renumbered  by  L.   1914,   cb.   443,   In   effect 
Sept.    1.    1914. 

Original  Source.— R.   B.,   pt.  2,   cb.   6,   tit.   2,   }  23;   pt.  3,   cb.   2,    tit.   1, 
I  I;  U  1837,  ch.  4eo,  (  1. 
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I  a5].0«  [RemvaiM  1814.]     Cone«rrent  JnrisdletloB  off  tw 
or  more   siirroflrate». 

Where  pewonal  property  of  the  decedent  Ir  within,  or  comes 
into,  two  or  more  counties,  ander  the  circumstances  specified  in 
subdivision  third  of  the  last  section;  or  real  property  of  the  dece- 
dent is  situated  in  two  or  more  counties,  under  the  circnmstanoes 
specified  in  subdivision  fourth  of  the  last  section;  the  surro^rates* 
courts  of  those  counties  have  concurrent  jurisdiction.  exclnsiTe  of 
every  other  surrogate's  court,  to  take  the  proof  of  the  will  and 
Krant  letters  testamentary  thereupon,  or  to  j^rant  letters  of  admin- 
istration, as  the  oase  requires.  But  where  a  petition  for  probate 
of  a  will,  or  for  letters  of  administration,  has  been  duly  filed  in 
either  of  the  courts  so  possessing  concurrent  jurisdiction,  the  juris- 
diction of  that  court  excludes  that  of  the  other. 

Former  I  2477,  rennmherea  by  L.  1014,  cb.  44S,  In  effect  S^t.   1,  1914. 
Origloal  SoarGc—  R.  S„  pt.  2,  ch.  «,   tit.  2,  |  24. 

I  2617.  rReimm.,  1014.]  Jnrliidictloii,  hofr  affected  Ity 
locality  of  debts. 

For  the  purpose  of  conferring  jurisdiction  upon  a  surrogate's 
court,  a  debt  owing  to  a  decedent  by  a  resident  of  the  state  is 
regarded  as  pernonal  property  situated  within  the  county  where 
the  debtor,  or  either  of  two  or  more  joint  debtors,  resides;  and  a 
debt  owing  to  him  by  a  domestic  corporation  is  regarded  as  per- 
sonal property  situated  within  the  county  where  the  principal 
office  of  the  corporation  is  situated.  But  the  foregoing  provision 
does  not  apply  to  a  debt  evidenced  by  a  bond,  promissory  note,  or 
other  instrument  for  the  payment  of  money  only,  in  terms  negoti- 
able, or  payable  to  the  bearer  or  holder.  Such  a  debt,  whether  the 
debtor  is  a  resident  or  a  non-resident  of  the  state,  or  a  foreign  or 
a  domestic  government,  state,  county,  public  oflScer,  association, 
or  corporation,  is,  for  the  purpose  of  so  conferring  jurisdiction. 
regarded  as  personal  property  at  the  place  where  the  bond,  note 
or  other  instrument  is,  either  within  or  without  the  state. 

Former  |  2478,  renumbered  by  L.  1814,  ch.  443,  In  effect  Sept  1.  1914. 
Original  Boorce. —  New. 
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TITLE  n. 

Special  proceedings;  pleadings,  process  and  Its  service;  appear- 
ance; trial  by  court  or  Jury;  taking  and  preserving  testi- 
mony; orders  and  decrees,  their  effect  and  enforcement. 
I«etters,  their  requisites,  effect,  Issue  and  revocation.  Bonds, 
tbelr  requisites,  approval,  prosecution  and  discharge. 
Snretles,  their  rights  and  obligations. 

Article  1.  Special  proceedings,  how  begun;  pleadings  and  process;  serrlce 
of  citation  and   other   procesii,    and   proof   thereof. 

2.  App4>aranco,  appointment  of  opocial  guardian ;  consolidation  of 
proceedings.  Reference,  trial,  decision,  oxceptitms  and  testi- 
mony. Orders  and  decrees,  effect  and  enforcement;  docketing, 
discharging  and  staying. 

8.  Letters,  their  requisites,  priority  and  authority;  how,  when  and 
to  whom  granted;   revocation.      Removal  of  tmstee. 

4.  Bonds  and  undertakings,  approval,  recording,  prosecution  and  dis* 
charge;  sureties,  their  release,  rights  and  obligations. 

article:  first. 

Special  proceedings,  how  begun;  pleadings  and  process;  service 
of  citation  and  other  process,  and  proof  thereof. 

Sec    2518.  Proceeding   commenced   by   petition;    statute  of  limitations. 

2519.  Written  pleadings  required. 

2620.  Verification  thereof. 

2521  General  contents  of  petition. 

2522!  Process;  how  executed  and  retamable. 

2523.  General  contents  of  citation. 

2524.  General  contents  of  citation;  persons  constituting  a  class;  persons 

unknown  or  whose  name.'t  or  parts  of  names  are  unknown. 
2526.  Citation;  how  served  within  state. 

2526.  Service    personally    without    the    state,    or   by    publication;    when 

ordered. 

2527.  Application  for  order  permitting  service  by  publication;   or  per- 

sonally witboQt  the  state. 

2528.  Order,   when  and  how  msde;   contents  thereof. 

2529.  When  service  of  citation  shall  be  made;  manner  of  service  with- 

out the  state  or  by  poblicatlon. 

2530.  Id.;    upon    infant,    et   cetera;    additional    requiremont    in   certalo 

cases. 

2531.  Proof  of  service  of  citation,  subpoena,  et  cetera. 

2532.  Publicatlbn  of  ciUUon,  et  cetera. 

f  asi8  rAm*d,  1914.]  Procee41nv  commenced  br  petition) 
stAtnte    of   limitations. 

Kvery  proceeding  in  surrogate's  court  shall  be  commenced  by 
the  filing  of  a  petition.  In  any  case  where  the  time  in  which  to 
besin  such  proceeding  is  limited,  a  citation  or  an  order  to  show 
cause,  on  such  petition  must,  within  sixty  days  thereafter,  be 
issued  and  be  served,  as  prescribed  in  this  chapter  upon  the 
adverse  party,  or  upon  one  of  two  or  more  adverse  parties,  who 
are  jointly  liable,  or  otherwise  united  in  interest;  or  within  the 
same  time,  the  first  publication  thereof  must  be  made  pursuant 
to  an  order  made  as  prescribed  in  this  chapter. 

Former  |  2517,    amended  and   renumbered  by  L.    1914,   ch.   443,   in   effect 
Sept.    I,    ldl4. 
Original  Scarce. —  New. 
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§  2519.    [Am^y  1014.]      IVritten  pleadinara  re«iilrea. 

All  petitions,  answers,  and  objections  shall  contain  a  plain  and 
concise  statement  of  the  facts  constituting  the  claim,  objection 
or  defence,  and  a  demand  for  the  decree,  order,  or  other  relief, 
to  which  the  party  supposes  himself  to  be  entitled,  and  shall  be 
duly  verified.  The  surrogate  may  require  that  a  copy  thereof 
be  served  upon  any  person  interested  in  such  manner  as  he  mar 
direct.  A  party  who  fails  to  con>ply  with  such  requirement 
may  be  treated  as  a  party  in  default. 

Former   i   2533,    amended   and   renumbered   by   L.   1914,    ch.   44H,   in  effect 
Sept.   1,    1914. 

Original   Sonrce. —  New. 

I  2020.    [Am'd,  1914.]    Verlflcatlon  thereof. 

The  provisions  of  sections  523,  524,  525  and  526  of  this  act 
apply  to  a  verification  made  pursuant  to  thi.s  chapter,  and  to 
the  i>etition  or  other  paper  so  verified,  where  they  can  be  » 
applied  in  substance,  without  regard  to  the  form  of  the 
proceeding. 

Former   I    2534,    amended   and   renumbered   bj   L.    1914,    oh.    443.   in   effect 
Sept.   1.   1914. 
Original   Source. —  New. 

§  2B21.    [Added,    1014.]    General    contents    of   petition. 

A  petition  must  substantially  set  forth: 

1.  The  title  of  the  proceeding,  the  name  and  residence  of  the 
person  to  whose  estate  or  fund  the  proceeding  relates,  and  the 
name  and  residence  of  the  petitioner. 

2.  The  facts  upon  which  the  jurisdiction  of  the  court  depends 
to  entertain  the  application  and  grant  the  relief  asked  for. 

3.  So  far  as  they  can  be  ascertained  with  due  diligence,  the 
names  and  poat-oflUce  addresses  of  all  the  persons  interested  in 
the  proceeding  who  are  required  to  be  cited  upon  the  application, 
or  concerning  whom  the  court  is  required  to  have  information: 
and  if  the  name  or  post-ofllce  address  of  any  of  such  persons 
is  unknown,  the  facts  which  show  what  effort  has  been  made 
to  ascertain  the  same. 

4.  That  there  are  no  other  persons  than  those  mentioned  inter 
ested  in  the  application  or  proceeding. 

5.  A  request  for  tlve  relief  or  action  of  the  court  to  which  the 
petitioner  deems  himself  entitled. 

Before  any  process  shall  be  issued  on  a  petition  the  petitinoer 
may  be  required  to  ahow  by  his  petition  or  otherwise  the  rollowinf 
matters: 

If  any  person  named  be  an  infant  there  shall  be  set  forth: 

a.  His  age,  and  whether  or  not  he  has  a  general  or  testamen- 
tary guardian. 

b.  Whether  or  not  his  father,  or  if  he  be  dead,  his  mother  h 
living,  giving  the  name  and  post-office  address  of  such  person. 

c.  The  person  with  whom  such  infant  resides  and  his  post-oflSce 
address. 

If  any  person  named  be  an  adjudged,  or  an  alleged,  incompetent 
there  shall  be  set  forth: 

a.  The  name  and  post-oflSce  address  of  the  committee,  if  tny. 
and  the  name  and  post-ofi)ce  address  of  the  person  or  instltnti<)D 
having  the  care  or  custody  of  such  incompetent. 
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b.  The  facts  regarding  hia  incompetency,  and  the  name  and 
post-office  address  of  a  relative  or  friend  having  an  interest  in  hia 
welfare. 

If  any  of  such  persons  be  included  in  a  class,  and  his  name  be 
nuknowD  there  shall  be  set  forth: 

The  names  and  post-office  addresses  of  those  persons  of  the  class 
who  are  Isnowri,  and  a  general  description  of  all  other  persons  be- 
longing to  such  class,  showing  their  connection  with  the  decedent 
or  fund  and  their  interest  in  the  property  or  matter  in  question. 

If  any  of  such  persons  be  unknown  or  his  name  be  unknown 
there  shall  be  set  forth: 

A  general  description  of  such  person  showing  his  connection 
with  the  decedent  or  fund,  and  bis  interest  in  the  property  or 
matter   in  question. 

Add^   by  L.    1914,    ch.   443,   in  effect  Sept.   1,   1014. 

f  2522.  [Am'dy  1914.]  Proce»H|  Hotv  executed  and  re- 
turuMule. 

The  process  of  the  surrogate's  court  shall  be  a  citation  to  show 
cause,  an  order  to  show  cause,  and  such  other  process  and  man- 
date as  the  surrogate  is  or  shall  be  authorized  by  law  to  issue 
and  employ  in  the  performance  of  the  duties  imposed  on  him  and 
in   the   enforcing  of  his  orders  and   decrees. 

A  citation  or  other  mandate  of  a  surrogate's  court  must,  except 
where  it  is  otherwise  specially  prescribed  by  law,  be  made  re- 
turnable before  the  surrogate's  court  from  which  it  was  issued, 
and  may  be  served  or  executed  in  any  count j'.  A  warrant  of 
attachment  must  be  directed  to  the  sheriff  of  the  surrogate's 
county,  who  may  €»xecute  it  in  any  county,  and  must  convey  the 
person  arrested  to  the  place  where  it  is  returnable. 

Former  |  2515,  amended  and  renumbered  by  L.  1914,  cb.  443,  in  effect 
Sept.    1.    1914. 

Original   Sonrce. —  L.    1837,    cb.   460,    S8   06.    67. 

f  2623.    [Added,  1914.]      General  contentfli  of  citation. 

A  citation  must  substantially  set  forth: 

1.  The  name  and  resilience  of  the  petitioner,  and  of  the  per- 
son to  whose  estate  or  fund  the  proceeding  relates. 

2.  The  names  of  all  the  persons  to  be  cited  who  have  not 
waived  its  issue  and  service,  or  have  not  appeared,  so  far  as 
the  same  can  be  ascertained. 

3.  The  time  and  place  when  the  citation  is  returnable,  which 
time  must  not  be  more  than  four  mouths  after  the  date  thereof. 

4.  The  object  of  the  proceeding  in  regard  to  which  the  per- 
sons cited  are  required  to  show  cause. 

5.  The  date  when  the  citation  issues. 

6.  It  must  be  attested  in  the  name  of  the  surrogate,  and  by 
the  seal  of  his  court. 

Added  by  L.  1914,  cb.  443,  In  effect  Sept.  1,  1914.  See  former  }  2519, 
originally   derived  from  L.   1837.  cb.  4(30,   S  7. 

§  2524.  [Added,  1014.]  General  oontenfn  of  citation;  per- 
sona conatltntlnflT  a  elaaai  peraonM  nnknoia'n  or  wlione 
Anmea  or  jmrta  of  name*  are  unknown. 

In  addition  to  the  requirements  of  the  last  section,  a  citation 
mast  substantially  set  forth: 

1.  Where  the  names  of  some  persons  to  be  cited  comprising 
a  class  are  unknown,  the  names  of  those  persons  of  the  class 
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who  arc  kuown,  and  a  general  description  of  all  other  persons 
belouKiug  to  KUoh  class,  showing  their  connection  with  the  dece- 
dent and  their  interest  in  the  property  or  matter  in  question. 

2.  Where  the  persons  to  be  cited  are  unknown,  a  general  de- 
scription of  such  persons  showing  their  connection  with  the 
decedent  and  their  interest  in  the  property- or  matter  in  question. 

In  either  of  said  cases  where  the  petitioner  is  ignorant  of  the 
name  of  a  person  to  be  cited,  he  may  designate  that  person  in 
the  citation  by  a  fictitious  name  or  by  so  much  of  bis  name  as  is 
known,  adding  a  description  identifying  the  person  intended. 

3.  In  every  case  where  it  appears  that  there  is  no  heir-at-law 
or  next  of  kin.  as  the  case  may  be:  or  that  it  is  not  known 
whether  or  not  there  be  such;  or  when  all  of  the  parties  inter- 
ested are  non-resident  aliens,  the  citation  shall  be  issued  to  the 
attorney -general  of  the  state. 

Added  by   L.    1014.   ch.   443.    in   efTect   Sept.    1,   1014.     See   former   {   251S. 
oiigliially  derived,  in  part  from  R.  S.,  pt.  2,  ch.  0.  ttt.  2,  §  20. 

I  25&S.   [Added,  1914.]     Citation |  how  served  wtthln  mtmte. 

Personal  service  of  a  citation  within  the  state  shall  be  made 
as  follows: 

Upon  an  adult  person,  or  upon  an  infant  of  the  age  of  four- 
teen years  or  upwards,  by  delivering  a  copy  thereof  to  the  per- 
son to  be  served. 

Upon  an  infant  under  tlio  age  of  fourteen  years,  by  delivering 
a  copy  thereof  to  the  infant  in  person,  and  to  his  father,  mother 
or  guardian;  or  If  there  be  none  within  the  state,  or  if  the  in&int 
doe^  not  reside  with  a  parent,  to  the  person  having  the  care  and 
control  of  him,  or  with  whom  he  resides,  or  in  whose  service  he 
is  employed. 

Upon  a  person  judicially  declared  to  be  incompetent  to  manage 
his  affairs  by  reason  of  lunacy,  idiocy,  or  habitual  drunkenness, 
or  upon  a  corporation  by  delivering  a  copy  thereof  in  the  manner 
prescribed  for  personal  service  of  a  summons  upon  such  a  per 
son,  or  upon  a  corporation  in  article  first  of  title  first  of  chapter 
fifth  of  this  act.  Upon  a  public  officer  by  delivering  a  co^j 
thereof  to  such  officer,  or  to  one  of  his  uul3^  constituted  deputies. 

Where  it  appears,  by  affidavit,  to  the  satisfaction  of  the  sur- 

gate  from  who.se  court  a  citation  is  issued,  that  proiM>r  and 
(tiligont  effort  has  been  made  to  serve  it  as  hereinbefore  pre- 
scribed in  this  section  upon  a  resident  of  the  state  whose  place 
of  residence  or  place  of  business  is  known,  and  that  the  person 
to  he  served  cannot  be  found  at  his  residence  or  place  of  busi- 
ness, and  cannot  be  elsewhere  served  within  the  state  within  a 
reasonable  time,  or,  if  found,  that  he  evades  service,  so  that  it 
cannot  bo  made;  the  surrogate  ma^'  make  an  order  directing  that 
service  thereof  be  made,  as  prescribed  in  section  436  of  this  act; 
and  the  provisions  of  that  section  and  of  section  437  of  this  act 
rt'lating  to  the  service  of  a  summons,  apply  to  the  service  of  A 
citation,  pursuant  to  an  ordir  made  as  prescribed  in  this  section. 

Whore  it  is  necessary  in  any  special  proceeding  to  cite  known 
creditors,  and  it  ap|>ears  that  the  number  of  creditors  or  persoM 
claiming  to  bo  creditois,  residing  within  the  state  of  New  York. 
upon  whom  citation  is  require<l  to  be  served,  excecHls  fifty,  servic* 
thereof  may  be  made  upon  them  by  publication  thereof  in  such 
newspaper  or  newspai^ers  and  for  such  a  length  of  time  as  shtU 
be  fixed  by  the  surrogate,  and  by  the  maiUug  of  a  copy  of  «ack 
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citation  to  each  of  them  by  deposit  of  a  copy  thereof  in  the  post- 
offlce,  properly  enclosed  in  a  postpaid  sealed  wrapper  addressed 
to  each  of  them  at  his  last  known  post-offlce  address  as  stated  in 
the  order,  at  least  twenty  days  prior  to  the  return  day  thereof. 

Added   by  L.  1014,  cb.  443,  in  effect  Sept.   1,    1014.     See  former  M  2320 
and   2521. 

S   2S26.   [Added,    1914.]       Service   personally    without    the 
«ta.te,   or  by  pabllcatlon;  when  ordered. 

The  surrogate  from  whose  court  a  citation  is  issued  may  make 
an  order  directing  the  service  thereof  personally  without  the 
state*  or  by   imblieation,  in  either  of  the  following  cases: 

1.  Where  it  is  to  be  served  upon  a  foreign  corporation,  or  upon 
a  person  who  is  not  a  resident  of  the  state. 

2.  Where  the  person  to  be  served  is  a  resident  of  the  8tate> 
and  substituted  service  upon  him  cannot  be  authorized  as  pro< 
Tided   in  section  2o25  of  this  chapter. 

3.  Where  it  is  to  be  served  upon  a  party,  or  a  person  required 
to  be  made  a  party,  whose  name,  or  residence,  cannot  be  ascer- 
tained. 

4.  Where  it  is  to  be  served  upon  one  or  more  unknown  cred- 
itors, next  of  kin,  heirs«  legatees  or  other  persons,  either  indi- 
vidually or  included  in  a  class,  to  whom  a  citation  has  been 
directed,  designating  them  by  a  general  description,  as  prescribed 
in  tins  chapter. 

Added  by  L.  1914,  cb.  443.  in  effect  Sept.  1,  1014.  See  former  ||  2522 
and  2523. 

§  aoHT.    f  Added»  1914.]    Application   for  order  permit lln« 
rvle«  by  publication  or  personally  v%-lthoat  the  state. 


Application  for  an  order  permitting  service  of  a  citation  by 
publication  or  personally  without  the  state  of  New  York  must 
be  made  upon  the  petition,  or  upon  an  affidavit,  which  must  sot 
forth  to  the  satisfaction  of  the  surrogate  the  fflct»  which  show 
that  the  case  is  one  of  those  specified  in  section  2526  of  this  chap' 
ter  and  that  the  petitioner  has  used  due  diligence  to  ascertain 
the  names  and  post'Oifice  addresses  of  the  parties  whose  names 
or  post-office  addresses  are  unknown. 

Added  by  L.  1914,  ch.  443,  in  eZect  Sept.   1,   1014. 

§  ;t92R.  [Aiddedf  1814.J  Ordsr,  when  and  how  made}  eoa- 
tents  thereof. 

When  an  order,  directing  the  service  of  a  citation  personally 
without  the  state,  or  by  publication,  is  made,  if  the  order  author^ 
Izee  service  bj  publication,  it  must  direct  that  the  citation  be 
■erred  upon  the  persons  named  or  described  in  the  order,  by  pub- 
lication ot  the  citation  in  two  newspapers,  therein  designated, 
unless  from  the  petition  or  affidavit  filed  it  appears  that  the 
estate  or  fund  amounts  to  less  than  five  thousand  dollars,  in 
which  case  only  one  newspaper  shall  be  designated,  for  such 
specified  time  as  the  surrogate  deems  reasonable,  not  less  than 
once  in  each  of  four  successive  weeks,  and  by  mailing  a  copy  of 
such  citation  as  provided  in  section  2r)20  of  this  chapter;  except 
that  the  order  may.  dispense  wit^  such  mailing  to  i)erH(^ns  whose 
names  or  addresses  are  alleged  m  the  petition  or  affidavit  to  be 
unknown. 

e4& 
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If  the  order  authorizes.  i>ersonal  Horvioe  without  the  state  of 
New  York,  it  must  direct  that  service  be. made  upon  the  parties 
named  therein  in  the  manner  prescribed  in  section  2529  of  this 
chapter. 

The  order  may  authorize  both  modes  of  service  at  the  option  of 
the  petitioner,  or  may  direct  that  service  be  made  by  either  mode 
without  embodying:  the  other.  The  granting  of  an  order  for 
service  by  publication,  or  personally  without  the  state,  shall  not 
prevent  the  personal  service  of  such  citation  within  the  state. 

Added  by  L.   1014,  ch.  443,   in  effect  Sept.   1.    1914.     See   former    |    2524. 

§  2629.  [Added,  1814.]  "Wlicii  »ervlce  of  ettatloa  ahaUl 
be  made)  maimer  of  •ervice  'wltltont  the  «tate  or  by  i^«1^ 
licatlon. 

Any  person  over  eighteen  years  of  age,  although  a  party  to  the 
special  proceeding,  may  serve  a  citation. 

Service  of  a  citation  upon  a  resident  of  the  state,  or  upon  a 
nonresident  within  the  state,  must  be  made,  if  within  the  coanty 
of  the  surrogate,  or  in  an  adjoining  county,  at  least  eight  days 
before  the  return  day  thereof;  and  if  in  any  other  county  of  the 
state,  at  least  ten  days  before  the  return  day  thereof. 

Service  of  a  citation  personally  without  the  state  of  New  York, 
pursuant  to  an  order  therefor,  must  be  made  in  the  same  manner 
as  is  required  by  this  chapter  for  the  personal  service  of  a  cita- 
tion within  the  state,  by  delivering  a  copy  of  such  citation,  if 
within  the  United  States  at  least  twenty  days,  and  if  withoot 
the  United  States  at  least  thirty,  days  before  the  return  day 
thereof. 

Service  of  citation  by  publication  must  be  made  by  publication 
of  the  citation  as  prescribed  in  such  order,  and  by  the  deposit, 
on  or  before  the  day  of  the  first  publication,  in  a  specified  post* 
office,  of  a  copy  of  the  citation,  contained  in  a  securely  closed 
postpaid  wrapper,  directed  to  the  person  to  be  served,  at  a  place 
specihed  in  the  order;  and  if  the  person  to  be  served  is  an  infant 
under  the  age  of  fourteen  years,  a^  further  copy,  likewise  con- 
tained in  a  securely  closed  t>ostpaid  wrapper  directed  to  the 
father,  or  the  mother,  or  the  guardian,  and  the  person  with  whom 
such  infant  is  sojourning;  unless  by  the  terms  of  the  order  mail- 
ing is  dispensed  with. 

Added  by  L.   1014,   ch.  443,   In  effect  Sept.  1,   1014.     See  former   S|   2S23 
and   252U. 

§  2SS0.    [Am*d,  1014.]      Id.|  npoa  iafant,  et  cetera |  addi- 
tional  reQairemeut   in  certain  ca«ea. 

Where  a  person  cited,  or  to  be  cited,  is  an  infant,  or  where  the 
surrogate  has,  in  his  opinion,  reasonable  grounds  to  beiieye,  that 
a  person  cited,  or  to  be  cited,  is  an  habitual  drunkard,  or  for 
any  cause  mentally.  incai>able  adequately  to  protect  his  rights, 
although  not  judicially  declared  to  be  incompetent  to  manage  his 
affairs,  the  surrogate  may,  in  his  discretion,  with  or  without  an 
application  therefor,  and  in  the  interest  of  that  person,  make  an 
order  requiring  that  a  copy  of  the  citation  be  delivered,  in  behalf 
of  that  person,  to  a  person  designated  in  the  order  and  that  serv- 
ice of  the  citation  shall  not  be  deemed  complete  until  such 
delivery. 

Former   S   2527,    amended  aud  renumbered  by  L.   1014,   ch.   445,   Id  effect 
Sept.   1.   1014. 
Original   iJoarce. —  New. 
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/I    2581.   (Am'd,  1914*  1916.]    Proof  of  service  of  m.  sabpoeBa* 
tatlon  or  other  proeess.  .^ 

Proof  of  seryice  of  a  subpoena,  citation  or  other  process  issued  v^ 
from  a  surrogate's  court«  must  be  made  by  the  certificate  of  the  "^ 
sheriff,  when  served  by  him^  and  in  any  other  case  by  the  "^^^  ^ 
affidarit  of  tae  person  so  serving  it;  or,  where  the  person  served  ^T^r^ 
is  of  full  age  and  not  incompetent,  by  a  written  admission  signed  Cs^^ 
by  him^  accompanied  with  proof,  by  acknowledgment  affidavit  or  v  \ 
otherwise,  of  tne  genuineness  of  his  signature.  Proof  of  i)ublica-  ^-  ^ 
tion  and  deposit  in  a  post-office  may  be  made  as  prescribed  in  ^ 
section  four  hundred  and  forty-four  of  this  act.  N^  ' 

Former   $  2532.  amended  ftod  renumbered  hj  L,   1914,   ch.   448,  and  am'd 
by    I^    1916,  rb.  445,  la  effect  May   a.   1916. 

Ori«cinal  Source. —  R.  8.,  pt.  2,  ch.  2,  tit.  1,  |  9;  L.  1837.  ch.  460.  |  9. 

f    SHaS.      [Re num.*     1914.1       Publication     of     citation*     ot 


Where  a  provision  of  this  chapter,  or  an  order  made  pursuant 
to  such  a  provision,  directs  the  publication  of  a  citation,  notice. 
or  other  paper,  or  the  service  thereof  by  publication,  the  publica- 
tion must  be  made  in  a  newspaper  published  in  the  county.  The 
surrogate  may,  also,  in  his  discretion,  direct  the  publication 
thereof  in  any  other  newspaper  published  in  the  same  or  another 
county,  as  he  deems  proper,  for  the  purpose  of  giving  notice  to 
the  persons  intended  to  be  served  or  notified.  If  no  newspaper 
is  published  in  the  county,  the  citation,  notice  or  other  paper, 
must  be  published  in  the  newspaper  printed  at  Albany,  in  which 
le^al  notices  are  required  by  law  to  be  published. 

Former   f  2535.   renumbered  by  L.   1914.   ch.   443.   In  effect  Sept.    1.   1914. 
Oriciiua  Source. —  L.  1874,  ch.  437 ;  and  B.  8..  pt.  2,  ch.  6,  tit.  4,  |  40. 
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ARTICLE    SECOND. 

Appearance;  appointment  of  special  guardiam;  con9ol%daium  of 
proceedings.  Reference^  triai,  deomon,  exceptions  and  tetti- 
mony.  Orders  and  decrees,  effect  and  enforcement ;  docketing, 
discharging  and  staying. 

Sec.  2533.  Appearance;    bow   made   and   effect   thereof. 
2534.  Sp(H!ial   guardian ;   when    to  be  appelated. 
2335.  Consolidation  of  proceedings, 
25.16.  Surrogate   may   refer  qooKtlona  of  fact. 
2r)37.  UlKht  to  trial  by  Jury  preserved,   how  waived. 
2588.  Trial  by  jmy. 

25.'ti).  Trial   by   Jury;    imwors   of   surrogate;    motion   to   set   aside  rerdlet 
and   for  new  trial. 

2540.  Jury    In    surrogate's    court;    how    obtained;    fees    of   jurors   and 

officers. 

2541.  Decision   by  surrogate  after   trial  without  a   Jury. 

2542.  Kxcoptlons   npon    a    trial. 

2543.  Testimony   of   witness:   how   taken. 

2544.  Idinn;  by  the  surrogate  of  another  couaty. 

2545  Bequest,    et   cetera,    does    not   disqualify,    et   cetera,    witness. 

254Gi  UncontroTcrtod    allcgatlouK    constitute    due    proof. 

2547.  Filing  toatimony   taken  out  of  court  by   commimlon. 

2548.  Definition   of  decree   and   order;    how  order   enforced. 
2540.  Decree  or  order;   when  OTidence  of  assets. 

2550.   Force  and  effect  of  a  decree  of  surrogate's  court. 

2351.  Decree  for  money;  how  docketed;  effect,  assignment  and  disduixfe. 

2652,  Decree;    partial   satisfaction   of. 

2553.'  Enforcement   of   decree  by   execution. 

2554.  Idem;    by    punishment    for    contempt. 

2555.  KfTect  and  contentM  of  decree  revoking  letters. 

2556.  The  last  section  qualified. 

2557.  When   execution   of   decree   or   order   is   stayed   by   appeal. 

§  2S33.    [Am*d,  18&6»  1811,  1914.]      Appearance!  how  made 
and  effect   thereof. 

In  a  surrogate's  court,  a  party  of  full  age  may,  unless  he  has 

Kiu/been  judicially  declared  to  be  incompetent  to  manage  his  afifaire, 

fjy   appear  and  prosecute  or  defend  a  special  proceeding  in  persoo,  or 

\/      by  attorney  regularly  admitted  to  practice  in  the  courts  of  record, 

at  his  election,  except  in  a  proceeding  to  punish  him  for  contempt, 

^or  where  he  is  required  to  appear  in  person,  by  special  provision 


_   of  law,  or  by  a  special  order  of  the  surrogate.     An  appearance 
ij*  must  be  evidenced  by  a  notice  of  appearance  signed  by  the  party 
\}    or  by  his  attorney,  and  filed  in  the  surrogate's  court;  and  where 
^jf     no  citation  has  been  served  on  the  person  appearing,  such  notice 
"    n       must  be  signed  by  him  and  be  acknowledged  or  proved,  and  dolt 
.y       certified. 

V  Former   |  2528,   as  amended  by   L.   1896,   ch    670,   and   L.   1911,   ch.  S30, 

amended  and  renumbered  by  L.  1914,  ch.  443,  In  effect  Sept.  1,  1914. 
Original  Source.— L.   1870,   ch.  359,   I   2. 

S  2584.   [Am'd,  1014,  1016.1     Special  vnardiaaf  wben  to  be 
appointed. 

Where  a  party,  who  is  an  infant,  does  not  appear  by  his  general 
guardian;  or  where  a  party,  who  is  a  lunatic,  idiot,  or  habitatl 
drunkard,  does  not  appear  by  his  committee;  or  where  any  ptrty 
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is  nn  infant,  or  an  habitnal  dnmkard,  or  for  any  canse  is  men^ 
tally  incapable  adequately  to  protect  his  riglits,  although  not 
judicially  declared  to  be  incompetent  to  manage  his  affairs,  the 
8nrroi?ate  must  appoint  a  competent  and  responsible  person,  to 
appear  as  special  guardian  for  that  party. '  Where  an  infant  ap* 
pears  by  his  general  guardian,  or  where  a  lunatic,  idiot,  or 
habitual  drunkard,  appears  by  his  committee,  the  surrogate  must 
mqairc  into  the  facts,  and  must,  in  like  manner,  appoint  a  special 
iniardian,  if  there  is  any  ground  to  suppose  that  the  interest  of 
the  general  guardian  or  committee  is  ndvcfrse  to  that  of  the  in- 
fant, or  incompetent  person;  or  that  for  any  other  reason,  the 
interests  of  the  latter  require  the  appointment  of  a  special  guar- 
dian. Where  there  are  unknown  pernons,  or  persons  whose 
'vrhereabouts  are  unknown,  the  surrogate  may,  in  his  discretion. 
appoint  a  special  guardian  for  such  persons.  A  person  cannot 
be  appointed  such  a  special  guardian  who  is  nominated  by  any 
party;  but  this  provision  shall  not  preclude  an  infant  over  four- 
te«*ii   years  of  age  from  nominating  his  own  social  guardian. 

Hefore  entering  upon  his  duties  such  special  guardian  shall 
file   his  consent  to  so  act. 

Former  I  2530,  amended  and  renumbered  by  L.  1014,  ch.  443;  amended  by 
Li.    1915.   di.  310,   in  effect  8ept.  1.   1915. 

Original  Source. —  SobvUtnte  for  B.  &,  pt.  2,  ch.  e,  tit.  4.  f  3.  as 
•mended  by  Lb  1837.  cb.  490,  f  88;  U  1863,  ch.  882,  |  6,  first  MOttBC«; 
U    1870.  ch.   170,  I  4,  and  L.  1872,  cb.  .683,  i  2. 

§    2IK8S.   [Added,  I914*]      Conaolidation  of  proceedlnffs. 

At  any  time  when  two  or  more  proceedings  are  pending  inrolv- 
inir  in  whole,  or  in  part,  the  same  matters,  the  surrogate  may,  !n 
his  discretion,  consolidate  such  proceedings  upon  such  tewus  as 
fihall  appear  to  him  to  be  equitable  and  just;  but  without  preju- 
dice to  the  power  of  the  surrogate  to  make  any  subsequent  order 
or  decree  in  either  or  any  of  them. 

Addsd  by  U  1814,  ch.  443,  in  effect  Sept.  1,  1814. 

f  aCOe.    [Aiu'dy    1881,    1887,    1880,    1895,    1899,    1908,    1914.] 
Smjrrovat«  may  refer  quest lona  of  fact. 


In  a  special  proceeding  other  than  one  instituted  for  probate 
of  a  will,  and  subject  to  the  right  of  trial  by  jury  of  any  ques- 
tion of  fact,  the  surrogate  may,  in  his  discretion,  appoint  a  ref- 
eree to  take  and  report  to  the  surrogate  the  evidence  upon  the 
facts,  or  upon  a  specific  question  of  fact;  to  examine  an  account 
rendered;  to  hear  and  determine  all  questions,  arising  upon  the 
Bettlement  of  such  an  account,  which  the  surrogate  has  power  to 
determine;  and  to  make  a  report  thereon,  subject,  however,  to 
confirmation  or  modification  by  the  surrogate.  But  no  referee 
to  examine  an  account  rendered,  whether  intermediate  or  final, 
or  to  hear  and  determine  all  queations  arising  upon  the  settle- 
ment of  iuch  an  account,  shall  be  appointed,  where  the  estate 
or  f  nnd  does  not  exceed  one  thousand  dollars  in  value,  or  in  any 
case  where  the  item  or  items  In  such  account  to  which  objections 
hATe  been  made  do  not  aggregate  more  than  two  hundred  dol- 
lars. Such  a  referee  has  the  same  power,  and  is  entitled  to  the 
same  compensation  as  a  referee  appointed  by  the  supreme  court 
for  the  trial  of  an  issue  of  fact  in  an  action;  and  the  provisions 
of  thia  act,  applicable  to  a  reference  by  the  supreme  court,  apply 
t€>  a  reference  made  as  prescribed  in  this  section,  so  far  as  they 
can  be  applied  Ia  aubatauce  without  regard  to  the  form  of  pro- 
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roodinjf.  The  surrogate  of  the  county  of  New  York  may,  on  the 
written  consent  of  all  parties  appearinK  in  a  probate  ease,  ap- 
point a  referee,  or  may,  in  his  discretion,  direct  an  assistant  to 
take  and  report  the  testimony,  but  withoat  authority  to  pan 
upon  the  issues  involved  therein.  Unless  a  ref creeps  report  is 
passed  upon  and  confirmed,  approved,  modified  or  rejected  by  a 
surrogate  within  ninety  days  after  it  has  been  submitted  to  him, 
it  shall  be  deemed  to  have  been  confirmed  as  of  course  and  a 
decree  to  that  effect  may  be  entered  by  any  party  interested  in 
the  proceeding  upon  two  days'   notice. 

Former  f  2546,  an  amended  by  L.  1881,  oh,  535;  L.  1887,  cb.  701:  L. 
1880,  rh.  506;  L.  1895,  eh.  706:  L.  1809,  ch.  607;  I..  lOOR.  rli.  128,  ameiMk^ 
and  renumbered   by   L.    1014,   cb.  443,   in  effect  Bent.    1,    1914. 

Original  Source.— U  1870,  ch.  350,  {  6.  and  B.  S.,  pU  2.  ch.  6.  tit. 
3,  I  64. 


I  2637.    [Added,  1914.]      Rlffltt  to  trial  by  Jvrr  pre««^rv<ed, 
tko'w  fvalved. 

Whenever  in  any  proceedinjf  in  the  surrogate's  coart,  the  order 
or  decree  of  the  court  will  determine  any  issue  or  fact  as  to 
which  any  party  has  a  ripht  of  trial  by  jury  in  any  court,  such 
trial  shall  be  deemed  to  be  waived,  unless  such  party,  personally, 
or  through  his  attorney,  guardian,  committee,  or  special  guardian 
appears  and  treasonably  demands  the  same,  in  which  case  snch 
trial  shall  bo  had  according  to  the  practice  of  such  court.  And 
whenever  such  trial  Is  demanded,  the  same  may  be  waived  in  any 
of  the  modes  prescribed  with  respect  to  the  trial  of  an  action  in 
section  1009  of  this  act. 

Added  by  L.  1914,  ch.  443,  In  effect  Sept.  1.  1914. 

S  2688.   [Am*d,  1896,  1910,  1914,  1816.]     Trial  hy  JwT* 

In  any  proceeding  In  which  any  controverted  cinestion  of  fact 
arises,  of  which  any  party  has  constitutional  right  of  trial  br 
jury,  and  In  any  proceeding  for  the  probate  of  a  will  in  whieo 
any  controverted  question  of  fact  arises,  the  surrogate  most  make 
an  order  directing  the  trial  by  jury  of  such  controverted  question 
of  fact,  if  any  party  appearing  in  such  proceeding  seasonably  de- 
mands the  same,  and  in  any  proceeding  in  which  any  controverted 
question  of  fact  arises,  of  which  any  party  has,  or  has  not. 
constitutional  right  of  trial  by  jury,  the  surrogate  may.  In  his 
discretion,  nialco  such  order  without  such  demand.  The  surrogate 
in  such  order  must  direct  that  such  trial  be  had  either  before 
himself  and  a  jury,  or  at  a  trial  term  of  the  supreme  court  to 
bo  hold  within  the  county,  or  in  the  county  court  of  the  county. 
Either  of  the  surrogates  of  the  county  of  New  York  may,  in 
his  discretion,  make  an  order  transferring  to  the  supreme  court 
any  si)ccial  proceeding  for  the  probate  of  a  will  pending  in  said 
county.  If  the  trial  shall  not  take  place  in  the  surrogate's  coort 
the  order  must  state  distinctly  and  plainly  each  question  of  fact 
to  be  tried,  and  shalW  be  the  only  authority  necessary  for  the 
trial  of  such  question.  The  verdict,  if  not  set  aside  by  the  jadge 
before  whom  the  question  is  tried,  shall  be  certified  to  the  surro- 
gate's court  by  the  clerk  of  the  court  in  which  the  trial  took 
place,  and  shall  be  conclusive  except  upon  appeal. 

Former  |  2547,  af<  amended  by  U  1890,  cb.  84(1.  and  L.  1910,  rlL  SIVL 
amended  and  renunibere<>  by  L.  1914,  cb,  443;  ameoded  by  U  191&,  cb.  276^ 
In   effect   April   13,    1915. 

Originul  Source.— B.  S.»  pt.  2,  ch.  0,  tit.  4,  |  11,  in  oart;  L.  1847.  ck. 
^»0,  f  40. 
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ft   2639.     [Added,    1914.]       Trial    by    iurn    power    off    snr- 
roaratei  motion   to   met  aalde    verdict   and   for  ne^v   trial. 

The  sniTogate  has  jnrisdiction  to  condnet  a  tria'  by  jury  in 
any  case  in  which  he  is  permitted  at  required  by  this  act  to  order 
Fuch  trial,  and  in  any  case  where  he  shall  conduct  such  trial  the 
same  shall  be  had  before  the  surrogate  and  a  jury,  and  the  trial 
shall  proceed  in  the  snme  manner  as  if  such  trial  were  had  in  the 
supreme  court  at  a  trial  term  thereof  held  in  and  for  the  county 
of  f*uch  surrogate. 

The  provisions  of  this  act  relating  to  trial  by  the  court  and 
a  i'lry,  or  to  a  motion  for  new  trial,  shall  apply  to  surrogates' 
courts  and  to  the  proceedings  therein  so  far  as  they  can  be  ap- 
plied to  the  substance  and  subject-matter  of  such  proceedings 
without  regard  to  form,  but  the  surrogate  shall  have  no  power 
to  set  aside  a  verdict  or  to  grant  a  motion  for  a  new  trial  in  any 
proceeding  in  which  the  trial  took  place  in  a  court  other  than  the 
Borrogate's  court. 

Added  by  L.  1914,  ch.  443,  in  effect  Sept.   1,   1914. 

ft  2JMO.  [Added,  1914.]  Jary  In  anrroffate's  covrt;  bo^v 
obtained;  fees  of  Jnror»  and  officers. 

The  surrogate  may  at  any  time  order  the  drawing  of  a  jury 
for  service  in  surrogate's  court,  upon  reasonable  notice  to  the 
parties  who  have  appeared,  stating  the  day,  hour  and  place  of 
such  drawing. 

For  the  purpose  of  procuring  the  drawing  and  attendance  of 
a  jury,  the  surrogate  shall  have  all  the  powers  of  a  justice  of 
the  supreme  court  specified  in  sections  527  and  528  of  the  Judi- 
ciary Ijaw  and  in  sections  1171  and  1172  of  the  Code  of  Civil 
Procedure;  and  the  clerk  of  the  county  of  the  surrogate  shall, 
upon  r<?ceiving  the  order  of  the  surrogate,  perform  such  duties  in 
relation  thereto  as  he  is  required  to  perform  under  a  like  order 
of  a  justice  of  the  supreme  court  as  specified  in  such  sections. 

Such  jury  shall  be  drawn  in  the  presence  of  the  surrogate, 
either  in  his  otflcc  or  in  the  office  of  the  county  clerk,  anil  the 
minutes  thereof  shall  be  made  in  triplicate,  and  be  signed  by  the 
r,urrogate  and  the  county  clerk,  and  one  copy  thereof  filed  in  the 
office  of  the  surrogate,  one  copy  filed  in  the  office  of  the  county 
clerk,  and  one  copy  delivered  to  the  sheriff  of  the  county. 

The  names  of  the  jurors  so  drawn  shall  be  returned  to  the 
jury  box  by  the  county  clerk,  but  if  any  such  juror  is  again 
drawn  for  service  in  any  court,  the  fact  that  he  served  as  a  juror 
in  surrogate's  court  shall,  upon  his  request,  be  a  sufficient  excuse 
for  not  being  required  to  again  serve. 

In  counties  where  by  special  act  an  officer  other  than  the 
county  clerk  is  designated  to  draw  juries  and  perform  corre- 
sponding acts,  such  officer  shall  cause  the  necessary  jurors  to  be 
summoned  and  drawn  as  thongh  a  justice  of  the  supreme  court 
had  made  such  order. 

The  provisions  •of  law  applicable  to  the  summoning  of  jurors, 
the  return  of  the  sheriff,  the  fees  of  the  sheriff  and  jurors  and 
their  payment,  in  supreme  court,  shall  apply  where  jurors  are 
drawn  and  summoned  for  service  in  surrogate's  court;  and  where 
the  county  clerk  is  not  a  salaried  officer,  he  shall  be  entitled  for 
his  services  to  such  compensation  as  shall  be  audited  by  the 
^ard  or  body  entitled  to  fix  his  compensation. 
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The  number  of  dayB*  service  of  each  juror  in  surrogate's  court 
shall  be  certified  to  the  county  clerk  by  the  clerk  of  the  surro- 
gate's court. 

Added  by  L.   1014,  ch.  443,  In  effect  Sept.   1.   1014. 

S  2S41.    r  Added,  1014.]      Dediilon  by  snrroarate  after  trial 
without   a   Jury. 

Upon  a  trial  before  the  surrogate  without  a  jury,  the  surrogate 
must  file  in  his  ofiice  his  decision  in  writing  which  shall  direct 
the  decree  to  be  entered,  which,  except  for  such  direction,  need 
not  contain  either  the  facts  found  or  the  conclusions  of  law. 
No  party  shall  have  the  right,  after  the  close  of  the  trial,  to 
request  a  finding  upon  any  question  of  fact  or  a  ruling  upon  a 
question  of  law.  For  the  purposes  of  appeal  or  other  form  of 
review,  the  decree  made  by  the  surrogate  upon  the  trial  by  him 
of  an  issue  of  fact  shall  have  the  same  effect  as  the  general 
verdict  of  a  jury  would  have  if  the  same  issues  were  triable 
before  a  court  and  a  jury  and  were  so  tried  and  a  general 
verdict  rendered  thereon. 

Added  by  L.   1014,  cb.  443,  In  effect  Sept   1.  1014. 

§  2542.    [Am'd,  1014.]     Bxceptloas  upon  a  trial. 

An  exception  may  be  taken  to  a  ruling  by  a  surrogate  upon 
the  trial  by  him  of  an  issue  of  fact,  in  a  case  where  such  an 
exception  may  be  taken  to  a  ruling  of  the  court  upon  a  trial. 
without  a  jury,  of  an  issue  of  fact,  as  prescribed  in  article  third 
of  title  first  of  chapter  tenth  of  this  act.  The  provisions  of  that 
article,^  relating  to  the  manner  and  effect  of  taking  such  an 
exception,  and  the  settlement  of  a  case  containing  the  exceptionis 
apply  to  such  a  trial  before  a  surrogate;  for  which  purpose,  the 
decree  is  regarded  as  a  judgment,  and  notice  of  an  exception 
may  be  filed  in  the  surrogates  oflBce. 

Former  |  2545,   amondod   and   rennmbered  by  L.   1914,   ch.  443,  hi  effect 

Sept.    1.    1914. 
Original   Source.—  New. 

§  2643.    [Am'dy  1014.]     Testimony  of  ivitness}  How  takea. 

Whore  it  appears  to  the  satisfaction  of  the  surrogate,  that 
the  testimony  of  a  witness  is  material  and  necessary,  the 
BurroKate  may,  in  his  discretion,  proceed  to  the  place  where  the 
witness  is,  and  there,  as  in  open  court,  take  his  examination. 
Such  notice  of  the  time  and  place  of  taking  the  examination, 
ns  the  surrogate  prescribes,  must  be  given,  by  the  party  applying 
therefor. 

Former  I   2539,   amended  and  renumbered  by  L.   1914,   di.  44S,  hi  effect 
Sept.  1.  1914. 
Original  8oarce,-~L.  1837,  ch.  460,  |  12;  L,  1841,  ch.  129,  M  1-8. 


I  8644.    (Am'd,  1861»  1811,  191.4,  1916.]    M.|  bjr  tl^e 
rate  of  anotber  ooanty. 

Where  the  surrogate  has  good  reason  to  believe  that  a  vAt 
scribing  or  a  material  witness  who  is  in  another  county  of  tbe 
state  cannot  conveniently  attend  before  him,  and  no  issue  ii 
pending  therein,  he  may  make  an  order,  directing  that  the  wit- 
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neas  be  examined  before  the  surrogate  of  the  county  in  which 
he  is:  specifying  by  an  order  the  nature  and  manner  of  the 
exarDinatiou.  A  copr  of  the  order  must  be  transmitted  by  him 
to  the  surrogate  designated  in  the  order,  together  with  the 
original  will,  where  the  testimony  relates  to  the  execution  of  a 
^irritten  will.  The  examination  may  be  talcen  by  one  of  the 
clerks  described  in  section  2502-  of  this  chapter.  The  examina- 
tioEi«  after  it  is  reduced  to  writing  and  subscribed  by  the  wit- 
ness or  otherwise  duly  authenticated,  together  with  a  statement 
of  the  proceedings  upon  the  execution  of  the  order,  must  be 
certified  by  the  surrogate  or  clerk  taking  the  examination, 
attested  by  the  seal  of  his  court,  and  returned  without  delay, 
with  the  original  will,  if  any,  to  the  surrogate  who  directed  the 
examination,  who  must  file  the  same  in  his  office.  A  surrogate 
may  appoint  a  referee  to  take  the  testimony,  who  shall  report 
the  same  to  the  surrogate  who  makes  the  appointment.  An 
examination  so  taken  has  the  same  effect  as  if  it  waa  taken  by 
commission. 

Former  $  2640,  as  amended  by  L.  1881,  ch.  535,  and  L.  1911.  cb.  105. 
amended  and  renumbered  by  JU,  1914,  ch.  443,  And  amtaded  by  L.  1919, 
cb.    446,   in  effect  May  0.  1016. 

Original  Soarce.— U  1837.  ch.  400.  H  13-15;   L.   1841.  ch.   129. 

§  2546.    fReniini.,    1014.]        Bequest,     etc.,     does     not     dl«« 
i|iamltf>''»  etc.,  Trltnesii. 

A  person  is  not  disqualified  or  excused  from  testifying  respect- 
ingr  the  execution  of  a  will,  by  a  provision  therein,  whether  it  is 
beneficial  to  him  or  otherwise. 

Former  S  2544,  renumbered  by  L.  1014,  ch.  443,  In  effect  Sept.  1,   1014. 
OrlfTlnal  Source. —  Substitute  for  R.  S.,   pt.   2,   ch.   0,   tit.   1,   S  0,   and  part 
of  §   50. 

§   25441.    [Added,  1014.]      Uncontroverted  allevatlonn  con- 
■tltnte   due   proof. 

Except  as  otherwise  provided  by  law,  n  petition,  affldavit  or 
ae€*ount  filed  in  a  special  proceeding  shall  be  due  proof  of  the 
facts  therein  stated,  unless  controverted  by  answer,  objection  ot 
other  proof. 

Added  by  L..   1014,  ch.  443,  in  effect  Sept.   1.   1914. 

§  2547.  [Added,  1914.]  Ftllnfc  testimony  taken  ont  o« 
eoort    by  commission. 

Where  in  any  matter  before  the  surrogate  or  in  a  surrogate's 
court  the  testimony  of  nny  witness  shall  be  taken  by  or  on  com- 
mission, the  some,  together  with  the  commission  on  which  it  is 
taken,  shall  be  duly  filed  in  the  ofiice  of  the  surrogate  but  need 
not  be  recorded. 
Added  by  L.   1914,  ch.  443,  In  effect  Sept.  1.    1914. 

§  264R.  [Ailded,  1914.]  Definition  of  decree  and  order) 
lio^v   order   enforced. 

The  determination  of  the  rights  of  the  t^ft'ties  to  a  special  pro- 
ceeding in  a  surrogate's  court,  is  a  decree. 

A  direction  of  a  snrrognto's  court,  made  or  entered  In  writing, 

and  not  included  in  a  decree,  is  an  order.     It  may  be  enforced  in 

like  manner  as  a  similar  order,  made  by  the  supreme  court  in  an 

action. 

Added  by  L.  1014,  ch.  443  In  effect  Sept.  1,  1014,  See  former  IS  2550 
and   2556.  '^ 
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§  2649.    fAin'd,    1914.]       Decree    or   order  |    ^ivheii    e^ldeace 
of  asiiet*. 

A  decree  directinjii;  payment  by  an  executor,  administrator, 
guardian  or  testamentary  trustee,  to  a  creditor  of,  or  a  pemn 
interested  in,  the  estate  or  fund,  or  an  order  permitting:  a  jndg- 
ment  creditor  to  issue  an  execution  against  an  executor  or 
administrator,  is,  except  upon  an  appeal  therefrom,  conclusiTe 
evidence  that  there  are  sufficient  assets  in  his  hands  to  satisfj 
the  sum  which  the  decree  directs  him  to  pay,  or  for  ^'hieh  the 
order  permits  the  execution  to  issue.  A  decree  charging  a 
deceased  executor,  administrator,  guardian  or  trustee  with  assets 
upon  an  accounting  under  section  2725  of  this  chapter,  is  not 
evidence  of  assets  in  the  hands  of  such  accounting  executor, 
administrator,  guardian  or  trustee; 

FV)rmer    |    1^52,    amen<1od   and   r^numbored   by  L.    1014,    ch.   443.    In   effect 
Sept.    1.    1U14. 
Original  Sou^c€^—  U,   S.,   pt.   2.   ch.   6,   tit.   5,   8  21,   in  part. 

§  2R60.  [Added,  1014.]  Foree  and  effect  of  a  decree  of 
fliirro8rate*B   court. 

Every  decree  of  a  surrogate's  court  is  conclusive  as  to  all  mat- 
ters embraced  therein  against  every  person  of  whom  jurisdiction 
was  obtained. 

Added  by  L.   1914,   ch.   443,   In  effect  Sept.   1,    1914. 

§  2RS1.  f  Afn*d,  1914.]  Decree  for  money;  ho'w  docketed; 
effect;  aiiMlarunient  and  dlscliararc. 

Wlicre  a  decrea  directs  the  payment  of  a  sum  of  money  into 
court,  or  to  one  or  more  persons  therein  designated,  the  surro- 
gate, or  the  clerk  of  the  surrogate's  court,  must  furnish  to  any 
person  applying  therefor  one  or  more  transcripts,  duly  attested, 
stating  all  the  particulars  with  respiect  to  the  decree  which  are 
reqnired  by  law  to  be  entered  in  the  clerk's  docket-book,  where 
a  judgment  for  a  sum  of  money  is  rendered  in  the  supreme  court, 
so  far  as  the  provisions  of  law  directing  such  entries  are  appli- 
cable to  such  a  decree.  Each  county  clerk  to  whom  such  t 
transcript  is  presented  must,  upon  payment  of  his  fees,  immedi- 
ately file  it,  and  docket  the  decree  in  the  appropriate  docket- 
book  kept  in  his  office  as  prescribed  by  law  for  docketing  a  judg- 
ment of  the  supreme  court.  The  docketing  of  such  a  decree  bus 
the  same  force  and  effect,  the  lien  thereof  may  be  suspended  or 
discharged,  and  the  decree  may  be  assigned  or  satisfied,  as  if 
it  were  such  a  judgment. 

Former  8  2.'i.'»3,  amended  and  renumbered  by  L.  1914,  ch.  443,  to  effect 
Sept.    1,    11)14. 

Original  Source.— I^.  1837,  ch.  460.  §§  63.  64,  as  .amended  by  L.  1S44, 
ch.    104.    I   2. 

§  2552.    [Added,  1914.]      Decree;  partial  satisfaetloa  of. 

Upon  the  application  of  any  person  interested,  there  may  be 
recorded  in  the  surrogate's  office  any  instrument  acknowledging 
payment  of  moneys  pursuant  to  the  provisions  of  decrees  for  thf 
judicial  settlement  of  accounts  of  executors,  administrators,  testa- 
mentary trustees  and  guardians.  Every  such  instrument  to  be 
recorded  shall  be  acknowledged,  or  proved  and  duly  certified,  tnd 
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the  record  thereof,  or  a  certified  (;opy  of  Buch  record,  fihall  be  pre- 
sumptive evidence  of  the  couteiitB  of  such  instrument  and  its  due 
execution,  and  shall  be  presumptively  a  satisfaction  and  dis- 
chetrse  of  such  decree  as  to  any  payment  of  money  or  delivery 
of  property  therein  acknowledged. 

Added   br  Tj.   1914.  cb.  443.   in  effect  Sept.   1.   1914. 

f  aoSS.  [ABi*d,  180S,  1914.]  Enforcement  of  decree  by 
eac«<5iitton. 

A  decree  directing  the  payment  of  a  sum  of  money  into  court, 
or  to  one  or  more  parties,  may  be  enforced  by  an  execution 
against  the  property  of  the  party  directed  to  make  the  payment. 
Tbe  execution  must  be  issued  by  the  surrogate,  or  the  clerk  of 
the  surrogate's  court,  under  the  seal  of  the  court,  and  must  be 
made  returnable  to  the  court.  In  all  other  respects  the  provisions 
of  this  act  relating  to  an  execution  against  the  property  of  a  judg- 
ment-debtor issued  upon  a  judgment  of  the  supreme  court,  and 
the  proceedings  to  collect  it,  apply  to  an  execution  issued  from 
the  surrogate's  court,  and  the  collection  thereof,  the  decree  being, 
for  that  purpose,  regarded  as  a  judgment;  except  that  the  pro- 
ceedings prescribed  in  title  twelfth  of  chapter  seventeenth  of  this 
act,  if  founded  upon  such  a  decree,  must  be  taken  as  if  the  decree 
was  a  judgment  of  the  county  court,  or,  in  the  city  of  New  York, 
of  the  supreme  court* 

Vorvaer  %  2554,  as  amended  by  L.  1895,  ch.  946,  renumbered  by  L.  1914, 
cb.    44.3.    In  effect  Sept.   1.  1914. 

Original  Source.— £.   18.^7,   cb.   460,    {  64;  L.   1844,   cb.   104,    §   2. 

S  2604.   [Renani.9  1914.]     Id.)  by  puniahment  for  contempt. 

In  either  of  the  following  cases,  a  decree  of  a  surrogate's  court 
direeting  the  payment  of  money,  or  requiring  the  performance  of 
any  other  act,  may  be  enforced  by  serving  a  certified  copy  thereof 
upon  the  party  against  whom  it  is  rendered,  or  the  officer  or 
person  who  is  required  thereby,  or  by  law,  to  obey  it;  and  if  he 
refuses  or  wilfully  neglects  to  obey  it,  by  punishing  him  for  a 
contempt  of  court: 

1.  Where  it  cannot  be  enforced  by  execution,  as  prescribed  in 
the  last  section. 

2.  "Where  part  of  it  cannot  be  so  enforced  by  execution;  in 
which  case,  the  part  or  parts  which  cannot  be  so  enforced  may 
be  enforced  as  prescribed  In  this  section. 

3-  Where  an  execution  issued  as  prescribed  in  the  last  section 
to  the  sheriff  of  the  surrogate's  county  has  been  returned  by  him 
wholly  or  partly  unsatisfied. 

4.  Where  the  delinquent  is  an  executor,  administrator,  guard- 
ian, or  testamentary  trustee,  and  the  decree  relati»s  to  the  fund 
or  estate,  in  which  case  the  surrogate  may  enforce  the  decree  as 
prescribed  in  this  section,  either  without  issuing  an  execution,  or 
after  the  return  of  an  execution,  as  he  thinks  proper. 

If  the  delinquent  has  given  an  official  bond,  his  imprisonment, 
bv  virtue  of  proceedings  to  punish  him  for  a  contempt,  as  pre- 
scribed in  this  section,  or  a  levy  upon  his  property  by  virtue  of 
nn  execution,  issued  as  prescribed  in  the  last  section,  does  not 
bar,  suspend,  or  otherwise  affect  an  action  against  the  sureties 
'',11   his   official  bond. 

Former  S   2555.   renumbered  by  L.  1014.  ch.   443,  In  effect  Sept.   1,   1914. 
Original   Source. —  New. 
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I  aB65.    [RenDBi.,    1914.]      Bffect   and   eontenta   of    «iecK«c 
reTokiny  letter*.  * 

Upon  the  entry  of  a  decree,  made  as  prescribed  in  this  <?liapter, 
revoking   letters  issued   by  a  surrogate's   court  to   an   exeoutor. 
administrator  or  guardian,  his  powers  cease.     The  decree   may, 
in  the  discretion  of  the  surrogate,  require  him  to  account  for  ail 
money  and  other  property  received  by  him;  and  to  pay  and  de- 
liver over  all  .money  and  other  property  in  hia  hands  into   the 
surrogate's  court,  or  to  his  successor  in  office,  or  to  sncli  other 
person  as  is  authorized  by  law  to  receive  the  same;  or  it  may  be 
made  without  prejudice  to  an  action  or  special  proceeding   for 
that  purpose,   then  pending,   or  thereafter   to  be  brought.      The 
revocation  does  not  affect  the   validity   of  any   act,   within    the 
powers  conferred  by   law   upon  the   executor,   administrator,   or 
guardian,  done  by  him  before  the  service  of  the  citation,  where 
the  other  party  acted  in  good  faith;  or  done  after  the  service  of 
the  citation,  and  before  entry  of  the  decree,  where  his  powen 
with  respect  thereto  were  not  suspended  by  service  of  the  cita- 
tion,  or  where  the  surrogate,  in  a  case  prescribed  by  law,   per^ 
mitted  him  to  do  the  same,  notwithstanding  the  pendency  of  the 
special  proceeding  against  him;  and  he  is  not  liable  for  such  aa 
act  done  by  him  in  good  faith. 

Former  |  2608,  renamber«d  by  L.   1914,  cb.  448,  In  effect  Sept.  1,   1914. 
Original  Source.—  Portions  of  R.  S.,  pt.  2,  ch.  6,  tit.   1,   |  88,  aod   tit.  2. 
ii   40,   40,   47. 

9  2550.   [Reaam.,  1914.]      The  la«t  section  qiaalifled. 

The  last  section  does  not  affect  the  liability  of  a  person  to 
Whom  money  or  other  property  has  been  paid  or  delivered,  as 
husband,  wife,  next  of  k&n,  or  legatee,  to  respond  to  the  person 
lawfully  entitled  thereto,  where  letters  are  revoked,  because  a 
supposed  decedent  is  living:  or  because  a  will  is  discovered,  after 
administration  has  been  granted  in  a  case  of  supposed  intestacy, 
or  revoking  a  prior  will  upon  which  letters  were  granted. 

Fonner  |  2604,  renambered  by  U  1014,  eh.  443,  in  effect  Sept  1,  1814. 
Original  Source.—  Portions  of   R.   S.,  pt.  2,  cb.  6,   Ut.   1,   |  Sti,  WBd  Ut.  % 
Ii   40,   46,   47. 

S  2057.    [Am'd,  1914.]     'When  eaecatloa  of  decree  or  or4er 
la  stayed  by  appeal. 

An  appeal  from  a  decree  or  an  order  directing  the  commitment 
of  an  executor,  administrator,  testamentary  trustee,  guardian,  or 
other  person  appointed  by  the  surrogate's  court:  or  an  attonMr 
or  counsel  employed  therein,  for  disobedience  to  a  direction  of  the 
surrogate's  court,  or  for  neglect  of  duty;  or  directing  the  com- 
mitment of  a  person  refasing  to  obey  a  subpoena,  or  to  testify 
when  required  according  to  law;  does  not  stay  the  execution  of 
the  decree  or  order  ai>pealed  from  unless  the  appellant  gives  tbe 
undertaking  required  by  section  2701  of  this  chapter. 

An  appeal  from  a  decree  of  a  surrogate  admitting  a  will  to 
probate,  or  granting  letters  testamentary,  or  letters  of  adminis- 
tration, or  from  an  order  or  judgment  of  the  appellate  division  of 
the  supreme  court  affirming  a  decree  of  the  surrogate  admittinfr  t 
will  to  probate,  or  granting  letters  testamentary  or  letters  of 
administrntion  docs  not  stay  the  issuing  of  letters  where,  in  the 
opinion  of  the  surrogate  manifested  by  an  order,  the  preservation 
of  the  estate  requires  that  the  letters  should  issue. 
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appeal  from  a  decree  revoking  letters  testamentary,  letters 
of  administration,  or  letters  of  guardianship;  or  from  a  decree  or 
an  order,  suspending  an  executor,  administrator,  or  guardian,  or 
removing  or  suspending  a  testamentary  trustee,  or  appointing  a 
temporary  adminii^trator,  or  an  appraiser  of  personal  property 
does  not  stay  the  execution  of  the  decree  or  order  appealed 
£rom. 

ICxcept  as  otherwise  expressly  prescribed  in  this  chapter  a 
perfected  apnea  1  has  the  effect,  as  a  stay  of  the  proceedings  to 
enforce  the  decree  or  order  appealed  from,  prescribed  in  section 
13  lO    of  this  act,   with   respect  to  a  perfected   appeal   from   a 

Kormer  If  2583  and  2584,  amcodcd  and  renombercd  by  L.  1014,  ch.  443, 
In    <»fr«rt    Sept.    1.    1914. 

Oiflglnal  S<mrce  of  i  2583. —  B.  8.,  pt.  3,  ch.  e,  tit.  8,  §  116,  and  part 
ot    i    110.      f  2584.   new. 
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ARTICI^B   THIRD. 

Letters,   their   requisites,   priority   and   authority;    how,    tchen 
and  to  whom  granted;  revocation;  removal  of  trustee. 

Sec.  2558.  Roquisites    of    letters. 

2559.  Llmitt'd  aud   restrictive  letters. 

25<SU.  Let  tens   evidence  of   authority ;   effect  of  appeaL 

25U1.  Priurily  among  different  letters. 

2502.  Tluif,    how    reckoned    uiJon    sueeesslTe    letters. 

2563.  When  surviving  or  remaining   representative  may  act;   vheo  ioe- 

i'essor  must  be  appointed. 

2564.  PerHODH   Incompetent    to    receive    letters,    or   act    as   testamentary 

trustee. 

2565.  Surrogate   may    refuse   letters   under   certain   conditions. 

2566.  Objections  to  grant  of  letlien. 

2567.  Bond;    when    required. 

256K.  Official  oaths  of  executors,   et  cetera. 

2569.  B(>movaI,  or  revocation  of  letters  for  dlaquallficatloo,  mlscondiiet. 

et  cetera. 

2570.  Petition ;    citation    thereupon ;    suspension. 

2571.  Hearing;   decree;   testamentary  truats  not  affected. 

2572.  Application  by  executor,   et  cetera,   for  permission   to  re«lgn. 

2573.  ProoetHllngs   thereupon. 

2574.  in  wliat  cases  letters  may  be  revoked  or  trustee  removed  wltkoai 

a  citation. 

9  2558.    [Am'd,   1814.]      RequUitea   of  letters. 

Letters  testamentary,  letters  of  administration,  and  letters  of 
l?uardianMhi|)  must  be  in  tlie  name  of  the  people  of  the  state. 
Where  they  are  granted  by  a  surrogate,  they  must  be  attested 
in  the  name  of  the  officer  granting  them,  signed  by  him,  or  by 
the  clerk  of  the  surrogate's  court,  and  sealed  with  the  seal  of 
the  surrogate's  court.  Where  they  are  i.ssued  out  ol  another 
court,  they  must  be  attested  iii  the  name  of  the  judge  holding 
the  court,  signed  by  the  clerk  thereof,  and  sealed  with  its  »p«I. 

To  all  letters  of  guardianship  of  the  property  of  an  infant 
the  surrogate  must  cause  a  copy  of  sections  2660  and  2661  of 
this  chapter  to  be  annexed  or  to  be  printed  thereupon. 

Former   I    2500,    amended   and   renumlxvred   by   L.   1014,    ch.   443  in  effect 
8tM»t.    I,    1»14. 
Original  Source.—  R.   S..   pt.  2,   ch.   6,   tit.  2.   |  55. 

§  2559.    [Added,   1014.]      L.lmlted  and  reatrletiTe  letter*. 

Ivetters  may  be  granted  limiting  and  restricting  the  powers  and 
rights  of  the  holders  thereof  as  follows: 

To  an  executor  or  administrator  where  a  right  of  aclioa 
exists. 

To  a  general  guardian  where  his  possession  and  control  of 
certain  property  of  his  ward  is  limited  as  provided  in  nectioo 
2650  of  this  chapter. 

Added  by   L.   1014.  ch.   443,  In  effect  Sept.   1,    1014. 

§  25fM>.    |Ani*d,  1.HH1,  fOOO,  1014.]      I^ettem  evideaee  M  ■■- 
thorlly;    effect    of    appeal. 

Subject  to  the  provisions  of  the  next  section,  regnlatinjT  th« 
priority  amon^j  differt;ut  letters,  letters?  testamentary,  letters  w 
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administration,  and  letters  of  guardianship,  granted  by  a  court 
or  offl(»er  haTing  jurisdiction  to  grant  them,  are  conclusive  evi- 
dence of  the  authority  of  the  persons  to  whom  they  are  granted, 
until  the  decree  granting  them  is  reserved  upon  appeal,  or  the 
letters  are  revoked. 

When  letters  testamentary  or  letters  of  administration  have 
been  issued  in  accordance  with  an  order  of  the  surrogate  as  au- 
thorized in  section  25.'»7  of  this  act,  such  letters  so  issued  confer 
npon  the  person  named  therein  all  the  powers  and  authority,  and 
sabjf^ct  him  to  all  the  duties  and  liabilities  of  an  executor  or 
administrator  in  an  ordinary  case,  except  that  they  do  not  con- 
fer power  to  sell  real  property  by  virtue  of  a  provision  in  the 
will,  or  to  pay  or  to  satisfy  a  legacy,  or  distribute  the  unbe- 
queathed  property  of  the  decedent,  until  after  the  final  determina- 
tion, of  the  appeal;  and  in  case  letters  shall  have  been  issued 
before  such  appeal,  the  executor  or  administrator,  on  a  lilie 
order  of  the  surrogate,  may  exercise  the  powers  and  authority, 
subject  to  the  duties,  liabilities  and  exceptions  above  provided. 

Former  ||  2o«2  and  2591,  the  former  amended  bjr  L.  1881,  ch.  535,  and 
Li.  1900,  eh.  191,  amended  and  renumbered  by  L.  1914,  ch.  443,  in  effect 
Sept.     1,    1914. 

Original  Source  of  I  2582.— L.  1871,  ch.  603,  f  1.  f  2591  derived  from 
R.    8.,   pt  2,  ch.  6,   tit.  2.   i  5^ 


f   22561.    (Am'd,    1014.]       Priority    amonflr    different    letters. 

A  person  to  whom  letters  are  first  issued  from  a  surrogate's 
court  having  jurisdiction  to  i^sue  them,  has  sole  and  exclusive 
authority,  pursuant  to  the  letters,  until  the  letters  are  revoked; 
and  he  is  entitled  to  demand  and  recover  from  any  person,  to 
whom  letters  are  afterw|irds  issued,  by  any  other  surrogate's 
court,  the  property  in  his  hands  belonging  to  the  estate  or  fund. 
But  the  acts  of  a  person,  to  whom  letters  were  afterwards  is- 
sued, done  in  good  faith,  before  notice  of  the  letters  first  issued, 
are  valid;  and  an  action  or  special  proceeding  commenced  by 
him,  may  be  continued  by  aud  in  the  name  of  the  person  or  per- 
sons to  whom  the  letters  were  first  issued. 

Former  |   2582,  amended  and  renambered  by  L.    1914,    ch.   443,   In  effect 
Sept.    1,    1914. 

Original  Source.— B.  S.,  pt.  2,  cb.  6,  tit.  2,  i  25. 


§  2R62.    [Am'dy  1914.]      Time,  how  reclconed  upon  auccea- 
0i^«   lettera. 

Where  it  is  prescribed  by  law,  that  an  act  must  or  may  be 
done  within  a  specified  time  after  letters  are  issued,  and  suc- 
cessive or  supplementary  letters  are  issued  upon  the  same  estate, 
the  time  so  specified  must  be  reckoned  from  the  issuing  of  the 
first  letters,  except  in  a  case  where  It  is  otherwi.se  specially  pre- 
scribed by  law^;  or  where  the  first  or  any  subsequent  letters  are 
revoked,  as  prescribed  in  section  2624  of  this  chapter,  by  reason 
of  the  want  of  power  in  the  surrogate's  court  to  issue  the  same, 
for  any  cause. 

« 

Former   i   2593.   amended  and  renumbered  by  L.   1914,   ch.   443,   in   effect 
St-pt-     1.    19  H. 

Original  Source.— New. 
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I  26<I8.  rAin*d,  1914.]  Tirhen  sttrvlvinflT  or  remaUlBK 
repreaentative  majr  act|  nrhen  avocc^aor  muat  b«  ap- 
pointed. 

Where  one  of  two  or  more  executors  or  administrators  dies, 
or  where  letters  are  revoked  with  respect  to  one  of  them,  a  snc- 
cossor  to  the  peraon  who  dies,  or  whose  letters  are  revoked,  shElI 
not  be  appointcMi,  except  where  such  an  appointment  is  neces- 
aar^r,  in  order  to  comply  with  the  express  terms  of  a  will;  but  the 
others  may  proceed  and  complete  the  administration  of  the  estate 
pursuant  to  the  letters,  and  may  continue  any  action  or  special 
proceeding  brought  by  or  against  all. 

Where  all  the  persons  to  whom  letters  have  been  issued  die,  or 
where  the  letters  of  all  have  been  revoked  by  a  decree  of  the 
surrogate's  court,  that  court  has,  except  in  a  case  where  it  is 
otherwise  specially  prescribed  by  law,  the  same  power  to  appoint 
a  successor  to  the  person  or  persons  whose  powers  have  ceased, 
as  if  the  letters  had  not  been  issued.  The  successor  may  complete 
the  execution  of  the  trust  committed  to  his  predecessor;  he  may 
continue  in  his  own  name,  a  civil  action,  or  special  proceedinj!, 
pending  in  favor  of  his  predecessor;  and  he  may  enforce  a  judg- 
ment, order,  or  decree,  in  favor  of  the  latter. 

Former  IS  2005  and  2602,  amended  and  renumbered  by  L.  1014,  cb.  44^ 
In  effect   Sopt.    1,    1914. 

Original  Source  of  |  2605.—  R.  S.,  pt.  2,  ch.  6,  tit.  2,  {  40,  and  ch.  S, 
tit.  3,  5  17,  and  L.  1865.  ch.  733.  §  1.  |  2692  derived  from  R.  S.,  pi.  2, 
cb.  6.   tit.  2,   I  44;  h.  1837,  cb,  460,   f  33,   in  part. 

I  2S€I4.  [Added,  1014.]  Peraona  iBcoinpetent  to  rceelre 
lettera^  or  act  aa  teatan&cntary  trnatee. 

No  person  is  competent  to  serve  as  an  executor,  administrator, 
testamentary  trustee   or  guardian,   who  is: 

1.  Under  the  age  of  twenty-one  yearf ; 

2.  An   adjudged   incompetent; 

3.  An  alien  not  an  inhabitant  of  this  state; 

4.  A  felon; 

5.  Incompetent  to  execute  the  duties  of  such  trust  by  reason 
of  drunkenness,  dishonesty,  improvidence  or  want  of  undw- 
standing. 

Except  as  prescribed  in  section  2567,  an  executor,  testa- 
mentary guardian  or  testamentary  trustee,  who  is  not  by  law 
required  to  give  a  bond,  shall  not  qualify  or  serve  as  such  where, 
after  objection  tiled  and  proof  taken,  the  surrogate  finds  that: 

1.  His  circumstances  are  such  that  they  do  not  afford  adequate 
security  to  the  creditors,  or  persona  interested  in  the  estate  or 
fund  for  the  due  administration  thereof. 

2.  He  is  not  a  resident  of  the  state  of  New  York. 

Added  by  L.  1014,  ch.  443.  in  effect  Sept.  1,  1914.  See  former  li  3612 
and  2661,   and  R.  S.,  pt.  2,  ch.  6,   tit.  2. 

§  2S6S.  [Adcle«l,  1014.]  Snrroffate  mar  refaae  lettert 
under  certain  conditlona. 

The  surrogate  may,  in  his  discretion,  refuse  to  grant  letters  to 
any  person  unable  to  read  and  write  the  English  language;  or 
to  any  person  who  does  not  file  in  the  surrogate's  office  an 
instrument  acknowledged  or  proved,  and  duly  certified  designatini: 
the  clerk  of  the  surrogate's  court  and  his  successor  in  office,  on 
whom  service  of  any  process  issuing  from  the  surrogate's  court 
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may  be  made  lu  like  niaiiuer  and  with  like  effect  as  if  it  were 
served  personally  upon  himself,  whenever  the  person  so  receiv- 
ing letters  can  not  be  found  and  served  within  the  state  of  New 
York,   after  due  diligence  used. 

Added   by   h.   1914.  ch.   443,   in   pffect  Sept.   1,   1014. 

S  2SCO.    [Added,   1914.]      Object lona    to   vrant    of   lettera. 

Any  person  interested  in  the  estate  or  fund  may,  before  letters 
testamentary,  of  administration  or  of  guardianship  are  granted,  or 
a  testamentary  guardian  or  trustee  is  allowed  to  qualify  and 
serve,  file  objections  showing  his  interest  in  the  estate  or  fund, 
and  setting  forth  speciHoally  one  or  more  legal  objections  to 
granting  the  letters  to  one  or  more  of  the  persons  about  to 
receive  the  same,  or  to  allowing  a  testamentary  guardian  or 
trustee  to  qualify  and  serve.  Where  such  objections  are  filed, 
the  surrogate  must  stay  the  granting  of  letters  or  refuse  to  allow 
the  testamentary  guardian  or  trustee  to  qualify  until  the  matter 
18  disposed  of. 

AddtKl  by  L.   1914,   eh.  4411,   In  efTeet  Sept.   1.    1914. 

S  2eS07.    [Am*dy  1914. J      Bond;  ^vhen  required. 

In  either  of  the  following  cases,  a  person  named  as  execntor  in 
a  will,  or  a  testamentary  guardian  or  trustee  who  is  not  required 
by  the  will  to  give  a  bond,  may  entitle  himself  to  letters  or  to 
act  thereunder  by  giving  a  bond  as  preMcril>ed  by  law,  although 
an  objection  against  him  has  been  established  to  the  satisfaction 
of  the  surrogate: 

1.  Vhtit  his  circumstances  are  such,  that  they  do  not  afford 
adequate  security  to  the  creditors,  or  persons  interested  in  the 
entnte  or  fund,  for  the  due  administration  of  the  same. 

2.  That  be  is  not  a  resident  of  the  state;  and  he  is  a  citizen 
of   the   United   States. 

Former  |  2638,  Bmeoded  nod  remiinbered  by  L.  1914,  eb.  448,  in  effect 
8«-pt.     I.    1914. 

Original  Soarce.— R.  ^.,  pt.  2,  ch.  6.  tit.  2,  |  0,  in  part,  and  L.  1873. 
cb.    057. 

§  25U8.    [Am'dy  1914.]      Official  patha   of  exeeutorw,  etc. 

The  official  oath  or  affirmation  of  an  execntor,  administrator, 
guardian,  or  testamentary  trustee,  to  the  effect  that  he  will  well, 
faithfully,  and  honestly  discharge  the  duties  of  his  office,  de- 
scribing it,  must  be  filed  in  the  surrogate's  office,  before  hitters 
are  i8:<ued  to  him,  or  he  is  permitted  to  act.  The  i>ath  may  be 
taken  before  any  officer  who  is  authorized  to  administer  oaths. 

Former  i  25M,  amended  and  renumbered  by  L.  1914,  cb.  443,  in  effect 
8,'Pt.     1,    1914. 

OrlKlual  Source.— r;  S.,  pt.  2.  ch.  0,  tit.  2,  f|  13  and  41;  U  1887. 
ch.    4tiO,    f   59. 

S  2SOO,  [Am*dy  1914.]  Removal,  or  revceation  of  lettera 
for   dtiia.aaIllleatlony  mliiouiidacty   etc. 

In  either  of  the  following  cases,  a  creditor,  or  person  interested 
in  the  estate  of  a  decedent,  or  a  ward  or  friend  of  n  ward,  or  a 
person  beneficially  interested  in  the  execution  of  a  trust,  or  any 
•nretj  on  a  bond  of  a  person  to  whom  letters  have  been  granted 
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or  of  a  trustee  may  present  to  the  surrogate's  court  having  Jaris- 
dietiou  a  petition,  prating  f<»r  a  decree  revoking  those  letters, 
or  removing  suih  trustee,  and  that  the  respondent  may  be  cited 
to   show   cause   why   a   decree   should    not  be   made  accordinjdy: 

1.  Where  the  respondent  was,  when  appointed  or  when  letters 
were  issued  to  him,  or  has  since  become  incompetent,  or  dis- 
qualified by  law  to  act  as  such,  and  the  grounds  of  the  objection 
did  not  ,  xist,  or  the  objection  was  not  taken  by  the  petitioner, 
or  a  pei'son  M-hom  he  represents,  before  the  letters  were  granted 
or  the  appointment  made. 

2.  Where,  by  reason  of  his  having  wasted  or  improperlv 
apptied  the  money  or  other  assets  in  his  hands,  or  invested  money 
in  securities  unauthorized  by  law,  or  otherwise  iraprovidently 
managed  or  injured  the  property  committed  to  his  charjre:  or 
by  reason  of  other  misconduct  in  the  execution  of  his  offi<*e.  or 
dishonesty,  drunkenness,  improvidence,  or  want  of  understand- 
ing; he  is  unfit  for  the  due  execution  of  bis  office. 

3.  Where  he  has  wilfully  refused,  or,  without  good  canse, 
neglected,  to  obey  any  lawful  direction  of  the  surrogate  con- 
tained in  a  decree  or  order,  or  any  proyision  of  law  relating  to 
the  discharge  of  his  duty. 

4.  Where  the  grant  of  his  letters,  or  his  appointment  was 
obtained  by  a  false  suggestion  of  a  material  fact. 

5.  Where  b3''  the  terms  of  a  will,  deed  or  order  his  office  was  to 
cease  upon  a  contingency  which  has  happened. 

6.  In  the  case  of  an  executor,  who  has  not  been  required  to 
give  a  bond,  where  his  circumstances  are  such  that  they  di*  not 
afford  adequate  security  to  the  creditors  or  persons  interested  for 
the  due  administration  of  the  estate;  or  where  be  has  removed 
or  is  about  to  remove  from  the  state. 

7.  In  case  of  a  guardian  where  he  has  removed  or  is  about 
to  remove  from  the  state,  or  where  the  interest  of  the  infant 
will  be  promoted  by  the  appointment  of  another  person  as 
guardian. 

8.  In  the  case  of  a  temporary  administrator,  appointed  upon 
the  estate  of  an  absentee,  where  it  is  shown  that  the  absentee 
has  returned;  or  that  he  is  living,  and  capable  of  returning  and 
resuming  the  management  of  his  affairs;  or  that  an  executor,  or 
administrator-in-chief  has  been  appointed  upon  his  estate;  or 
that  a  committee  of  his  property  nas  been  appointed  by  a  com- 
petent court  of  the  state. 

Former  §|  2G85  and  2832,  amended  and  renumt>ere<I  by  Im  1914,  cfa.  44S. 
In  cnrect  8«'pt.   i,  1914. 

Original  Soun-e  of  ft  2685.— R.  S.,  pt.  2.  ch.  0.  tit.  2,  {  18;  L,  1837.  <*. 
460.  §  34.  {  2832  derivcnl  from  B.  S.,  pt.  2,  cb.  8.  Ut.  3,  {  14 ;  U  18?7.  rt. 
460,    11  34,   35. 

§  2R70.  rAm'd,  1914.]  Petition  |  citation  tberevpoai 
•it»pen«lon. 

A  petition  presented  as  prescribed  in  the  last  section,  must  set 
forth  the  facts  showing  that  the  case  is  one  of  those  therein 
specified,  and  unless  the  surrogate  declines  to  entertain  the  pro- 
ceeding, a  citation  must  be  issued  according  to  the  prayer 
thereof. 

If  such  citation  be  issued  the  surrogate  may,  in  his  discretioiu 
make  an  order  suspending  the  respondent  wholly  or  partly,  from 
the  exercise  of  his  powers  and  authority,  during  the  pendency 
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o'T  the  special  proceeding.  A  certified  copy  of  an  order  so  made 
must  accompany  the  citation,  and  be  served  therewith;  but,  from 
tl&e  time  when  it  is  made,  the  order  is  binding  upon  the  respond- 
ent and  upon  all  other  persons,  without  service  thereof,  subject 
to  the  exc(»ptions  and  limitations  prescribed  in  section  2555  and 
2S06  of  this  chapter,  with  respect  to  a  decree  revoking  letters. 

F*iNiner  ||  2686.  2S33  and  2884,  amended  and  renumbered  by  L.  1914. 
eb.    443,   In  effert  Sept.    1,    1914. 

Original  Source  of  f  268G.  New.  S  2833,  derived  from  R.  S.,  yt  2, 
eh.  8.  tit.  3,  11  14  and  15.  Firat  sentence  of  |  2834  was  from  U  1837. 
cfti.    4tX>.    i   61. 

« 

S  2S71.  [Am'd,  1914.]  Hearing)  decree;  t  eat  ante  ntarjr 
A^^iata    not    alffeeted. 

Upon  the  return  of  a  citation,  issued  as  prescribed  in  the  last 
seetion,  the  surrogate  may  make  a  dei'ree  revoking  the  letters 
issued  to,  or  removing,  the  respondent,  or  may,  in  his  discretion, 
dismiss  the  proceedings  upon  such  terms  as  justice  requires. 

W'here  an  executor  or  an  administrator  is  also  a  testamentary 
trustee,  a  decree  revoking  his  letters  does  not  affect  his  power  or 
authority  as  testamentary  trustee,  except  in  the  case  specially 
prescribed  for  that  purpose,  in  .section  2640  of  this  chapter. 

Former  if  26S7  and  2688,   amended  and  renumbered   Vy  L.  1914,   eta.  443, 

In    erre<-t   Sept.    I.  1914. 

Orirfnal  Source  of  |  2687.—  R.  S.,  pt.  2,  cb.  6,  tit.  2,  Si  20  and  21. 
f    'Jesti,   new. 

§    2ST2.   [Aa^M,   1914.]      Application  by  executor,  etc.,  for 
tlaalon  to  reiilvn. 


An  executor,  administrator,  guardian  or  testamentary  trustee 
may,  at  any  time,  present  to  the  surrogate's  court  a  petition, 
praying  that  his  account  may  be  judicially  settled;  that  a  decree 
may  thereupon  be  made,  revoking  his  letters  or  permitting  him 
to  resign,  and  discharging  him  accordingly;  and  thnt  the  same 
persons  may  be  cited  to  show  cause  why  such  a  decree  should 
not  be  made  who  must  be  cited  upon  a  petition  for  a  judicial 
settlement  of  his  account.  The  petition  must  set  forth  the  facts 
npon  which  the  application  is  founded;  and  it  must,  in  all  other 
respects,  conform  to  a  petition  praying  for  a  judicial  settlement 
of  his  acc<mnt.  The  surrogate  may,  in  his  discretion,  entertain 
or  decline  to  entertain  the  application. 

Former  fl  26A9.  2814  and  2835,  amended  and  renumbered  by  L.  1014, 
ch.   4-43.   in  effeot  8ept.   1.    1914. 

Ortfdnal  Source  of  3  2(»9.—  L.  1870.  ch.  3.-19.  S  3.  lu  part.  {  ^^l-**  QfW. 
§  2Kir>  derived  from  L.   IHTiT,  eb.  460,  93  51,  52,  In  part. 

§   2G73.    [Aiii*d,  lf»14.]      Proceedlnv«  thereupon. 

If  the  surrogate  entertains  an  application,  made  as  prescribed 
in  the  last  section,  the  proceedings,  thereupon  must  be  the  same 
as  upon  a  petition  for  a  judicial  settlement  of  the  petitioner's 
account;  except  that  the  surrogate  must  first  determine  whether 
suffiolent  reasons  exist  for  granting  the  prayer  of  the  petition. 
Upon  his  fully  accounting,  and  paying  over  all  money  which  is 
found  to  be  due  from  him,  and  delivering  over  all  books,  papers, 
and  other  property  in  his  hands,  either  into  the  surrogate's  court, 
or  in  such  a  manner  as  the  surrogate  directs,  a  decree  may  be 
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made,   reyoking  the  petitioner's  letters,  or  remoTin^  him,  aad 
diacharging  him  accordingly. 

Former  ||  2690  and  2886,  amended  and  rcnimfbered  by  I»  1914.   dL  443. 

In  effect  Sept.  1,  1914. 

Original  Source  of  S  2690.—  L.  1870,  ch.  859,  J  3,  In  part    f  2836.  dcttnt 
from  L.  1837,  cb.  460,  H  62-05.  and  part  of  f  56. 

I  2S74.    [Am'd,  1914,  1916.]    In  what  cmaea  letters  wmmr  he 
reToked  or  truatee  remoTed    witlKont  a  ettation. 

In  either  of  the  following  cases,  the  surrogate  may  make  t 
decree  revoking  letters  testamentary,  of  administration  or  of 
guardianship,  issued  from  his  court,  or  removing  a  testamentary 
trustee,  vt^itnout  a  petition  or  the  issuing  of  a  citation: 

1.  Where  the  executor,  administrator,  guardian  or  trast«e  ia 
not  a  resident  of  the  state,  or  is  absent  therefrom,  and  upoo 
being  duly  cited  to  account,  neglects  to  appear  upon  the  retam 
of  the  citation,  without  showing  a  satisfactory  excuse  therefor, 
and  the  surrogate  has  not  sufficient  reason  to  believe  that  andi 
an  excuse  can  be  made. 

2.  Where  a  citation  or  order  issued  to  such  a  person,  in  a  case 
prescribed  by  law,  cannot  be  personally  served  npon  him,  by 
reason  of  his  having  absconded  or  concealed  himself. 

8.  Where,  by  reason  of  his  default  in  returning  an  Inyentory. 
or  his  neglect  or  refusal  to  obey  an  order,  such  a  person  has  re- 
mained, for  thirty  days,  committed  to  jail. 

4.  Where  by  the  judgment  of  another  court  of  competent  Jurit- 
diction  the  will  under  which  letters  have  been  issued  ia  declared 
to  be  invalid. 

5.  Where  an  executor  or  administrator  has  failed  to  give  the 
bond  required  to  sell  real  estate,  or  to  give  a  new  bond,  or  a 
new  surety  when  required  to  do  so  by  an  order  or  decree  of  the 
surrogate's  court. 

6.  Where  such  a  person  haa  been  convicted  of  a  felony. 

7.  Where  such  executor,  administrator,  guardian  or  trustee 
mingles  the  funds  of  such  estate  with  his  own  or  depoaita  the 
same  with  any  person,  association  or  corporation  authorised  ts 
do  business  under  the  banking  law,  in  an  account  other  than 
as  such  executor,  administrator,  guardian  or  trustee. 

Bnbd.  7  added  hj  L.  1916.  eh.  688.  in  effect  Sept.  1.  1916. 

Former  I  2691.  amended  and  rennmbeced  by  u  1914.  eh.  44S,  IB  aOKt 
Sept.   1    l9l4 

Original  Source.— E.  8.,  pt.  2.  ch.  6,  Ut  8,  |  19:  L.  1846.  ch.  288 
I  1,  In  part.. 
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ARTICLB    FOURTH. 

Bonds  and  undertakings ^  approval,  recording,  proeeoutian  and 
discharge;  sureties,  their  release,  rights  and  obligations. 

Sec.     2575.  Approral  and  recording  of  bonds  and  nndertakinga. 
2576.  Dt'poflit   of   securities    to   roduce   p«>nalt>-   of   bond. 
3577.  Wli«o  new  b«n4  or  new  fioretk«  naj-  Im  i««uli^d»  *    - 

2578.  Idem;    how   principal  may   be    required    to  i^Te  a   Mw  hamAr  «t 

ceiera. 

2579.  Sureties  may  apply  to  be  released,  as  to  future  breacbtv. 

2580.  Releast>  of  old  sureties  on  tbe  giving  uf  new. 

2581.  Principal  may  substitute  new  bond  or  surety  after  Judicial  settle- 

ment. 

2582.  Svrettea  liable  for  money,  et  cetera,  received  In  another  capacity. 

2583.  When  bond  may  be  prosecuted. 

2584.  SueeesKor  may  prosecQt^  official  bond. 

2585.  Action  on  official  bond,   when  no  succeHHor  appointed. 

258d.  Discharge   of   bond    or   undertaking   given .  on   appeal,    or   for.  the 

perftnnance  of   an   act. 
2587.  Application    of    this    article    to    execntors,    et    cetera,    heretofore 

appointed. 

i  2576.    [Added,  1914.]     Approval  and  recording  of  bonda 
and   vndertakiag'a. 

All  bonds  and  andertakio^  filed  in  the  8niT0«?ate'8  court  mnat 
be  approved  as  pruyided  in  section  812  of  this  act,  except  that  In 
counties  containing  a  city  of  the  first  or  second  class  or  a  part  of 
FUch  city,  tbe  Rurrogrnte  or  surrogates  may,  in  writing,  designate 
a  elerk  hi  the  oilier  to  approi^  all  or  any  clafw  of  bondn  or  nnder- 
takings,  and  when  approved  such  bonds  and  undertakings  mnst' 
be  recorded. 

Added  by  U  1914,  eh.  44S.  In  effect  f9ept.   1,   1914. 

I  29Te.     (Attft'd,    1H8II,    1»14.]    U^9^m%t  of  Meourltlea  to  re- 
dvee   penattr   of  bond. 

In  a  case  where  a  bond,  or  new  sureties  on  a  bond,  may  be. 
required  by  a  surrogate  from  an  executor,  administrator,  guard- 
ian, or  testamentary  trustee,  if  the  value  of  the  estate  or  fund 
is  so  great  that  the  surrogate  deems  it  iuexpedleut  to  require  scv 
curity  in  the  full  amount  prescribed  by  law,  he  may  direct  that 
any  securities  for  tlie  payment  of  money,  belonging  to  the  estate 
or  fund,   be  delivered  to  the  county  treasurer,   or  ehamberliain, 
or  be  deposited  subject  to   the  order  of  the  executor,   adminis- 
trator,  guardian   or  teiitanientary   trustee,   countersigned ,  by    the , 
surrogate,  with  a  trust  company,  bank  or  safe  deposit  company. 
After  such  a  deposit  has  been  made,  the  surrogate  may  fix  the 
amount  of  the  bond  vr\tfi  respect  to  the  vaTne  of  the  remninder 
only  of  the  estate  or  fund.     A  soourity  thii.s  deposfted  shall  ^ot 
be  withdrawn  from  the  custody  of  the  depositor?-,  and  no  pen^qn.'/ 
other  than  the  county  treasurer,  chnmberlain  or  the  proper  officer 
of  the  depoeitory,  ahall  receive  or  collect  any  of  the  principal  or- 
interest  secured  thereby,  without  the  specrlal  order  of  the  sunro* 
gate.    Such  an  order  can  be  made  in  favor  of  audi  executor,  ad«* 
ministrator,    guardian   or   testamentary    trustee,    only    where    an  • 
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additional  bond  has  been  given  by  him,  or  upon  proof  that  the 
estate  or  fund  has  been  ho  reduced,  by  payments  or  otherwise, 
that  the  penalty  of  the  bond  orijfinally  given  will  be  sufficient  it 
amount  to  satisfy  the  provisiouM  of  law  relating  to  the  penalt; 
thereof,  if  the  security  so  withdrawn  is  also  reckoned  in  the 
estate  or  fund. 

Former  |  259n.  ag  amended  by  L.   1885,  cb.  516,  amended  and  rennmbftvd 
by  U  1014,  cb.  44S,  In  effect  Sept.  1,  1914. 
Orlirioal   Source. —  New. 


I  S67T.   [Am'd,  1914.  1915.]     "Wl&em  new  bond  or  m 
tiea  aaay  be  req aired. 

Any  person  interested  in  an  estate  or  fund,  may  present  to  tke 
surrogate's  court  a  petition,  setting  forth  that  a  surety  on  a  bond, 
taken  as  prescribed  in  this  chapter,  is  insufficient,  or  has  re- 
moved or  18  about  to  remove,  from  the  state,  or  is  dead,  or 
that  the  bond  is  inadeciuate  in  amount;  and  praying  that  tbr 
principal  in  the  bond  may  be  required  to  give  a  new  Dond.  Id  a 
larjBfer  penalty,  or  new  or  additional  sureties,  as  the  case  re 
quires;  or  in  default  thereof,  that  he  may  be  removed  fn«i 
his  office,  and  that  letters  issued  to  him  may  be  revoked.  Wbert 
the  bond  so  taken  is  that  of  a  guardian,  the  petition  may  aL« 
be  presented  by  any  relative  of  the  infant.  When  the  bond  u 
that  of  an  executor,  or  administrator,  the  petition  may  also 
be  presented  by  any  creditor  of  the  decedent  If  it  appears  to 
the  surrogate  tnat  there  is  reason  to  believe  that  the  allegatioD« 
of  the  petition  are  true,  a  citation  shall  issue  to  the  principal 
on  the  bond  to  show  cause  why  the  prayer  of  the  petition  should 
not  be  granted.   • 

Former  f  2507.  amended  and  renumbered  by  L.  1914,  cb.  448;  amendH  tv 
L.   1915.   cb.   022,   In   effect  May   14.   1915. 

Original  Source.— U  1837,  cb.  460,  fi  25,  26.  aa  amciMleJ  bj  L.  l$U, 
cb.  ^.  and  i  36. 

I  2578.  tAm'd,  1914.]  Id.|  bour  principal  may  be  reqvlrc^ 
to  vire  a  ne^v  bond,  et  cetera. 

Upon  the  retnm  of  a  citation,  issued  as  prescribed  in  the  lait 
section,  the  surrogate  must  hear  the  allegations  and  proofs  of  the 
parties;  and  if  the  allegations,  or  any  of  them,  are  found  to  be 
valid,  he  must  make  an  order,  requiring  the  principal  on  the 
bond  to  give  new  or  additional  sureties,  or  a  new  bond  in  a 
larger  penalty,  as  the  ca^e  requires,  within  such  reasonable  time, 
not  exceeding  twenty  davs,  as  the  surrogate  fixes;  and  directing 
that,  in  default  thereof,  he  be  removed  or  his  letters  be  revoked. 

Former  ii  259R  and  2690,  amended  and  renumbered  bj  !•.  1914.  cb.  44X 
In  effect  Sept.   1.   1914. 

Original  Source  of  I  2508.— L.  1837,  cb.  460.  f  27,  a«  amended  bf 
L.   1866,  cb.  229.     I  2fi90,   derived   from  !>.   1837,   cb.  460,   |  28. 


I  2579.    [Am'd,    1901,    1914.1       Suretlefl    may    apply  to  be 
r<^ea«ed  aa  to  future  breacne«. 

Any  or  all  of  the  sureties  on  a  bond  taken  as  prescribed  ia 
this  chapter,  may  present  a  petition  to  the  surrogate's  court  pray- 
ing to  be  released  from  responsibility  on  account  of  any  fnture 
breach  of  the  condition  of  the  bond,  and  that  the  priadpaj 
on  the  bond  be  required  to  give  new  sureties  and  to  render  ano 


c,  18,  t.  2,  a.  4       BONDS  AND  UNDERTAKINGS.  §§  2580-82 

«£ott1e  his  accoant,  and  that  a  citation  issue  to  said  principal  to 
sliow  cause  why  the  application  should  not  he  granted. 

l\>rmer  S  2000,  amended  and  rennmbered  by  L.  1914,  ch.  448,  in  effect 
S*>pt.    1.    1014. 

OrUinal  Soarce.—  L.  1837,  cli.  460,  If  29.  30,  as  amended  by  L.  1862, 
cb.   229,  and  L.   1876,   ch.  278. 

S  2S80.  [Am'd,  1901,  1914.]  Release  of  old  iiaretle«  on 
<lie  vlTinv  of  nevr. 

Upon  the  return  of  the  citation  is&ued  as  prescribed  in  the  last 
section,  if  the  principal  on  the  bond  dues  not  tile  a  new  bond 
in  the  usual  form  with  new  sureties  to  the  sutisfuctiou  of  the 
surrogate,  the  surrogate  must  make  an  order  requiring  said  prin- 
eipal  to  tile  such  new  bond  within  such  reasonable  time,  not  ex- 
ceeding twenty  days,  as  the  surrogate  fixes.  Should  the  princi- 
IRiI  file  such  new  bond  upon  the  return  of  such  citation  or  within 
the  time  fixed  by  such  order,  the  surrogate  must  thereupon  make 
a  decree  releasing  the  petitioner  from  liability  upon  the  bond  for 
any  subsequent  act  or  default  of  the  principal,  and  requiring  the 
principal  to  render  and  settle  his  account  to  and  including  the 
date  of  such  decree,  and  to  file  such  account  within  a  time 
fixed,  not  exceeding  twenty  days  from  such  date;  otherwise  he 
must  make  a  decree  remoTing  such  principal  or  revoking  his 
letters. 

Former  |  2601,  as  amended  by  L.  1901.  ch.  624,  ameodod  and  renumbered 
by    U.    1914,    cb.    443,    in  effect   Sept.    1,    1914. 
OrtifiQal  Scarce.—  L.   1837,  cb.  400,    H  31.   32. 

§  2GH1.  [Added,  1914.]  Prin«>lpal  may  »ab««ititte  new 
bond  or  Morety  after  Judicial  aettlenaent. 

Whenever  there  is  pending  in  surrogate's  court  a  proceeding 
for  the  inti?rmediate  judicial  settlement  of  the  account  of  an 
executor,  administrator,  guardian  or  testamentary  tnistee  who 
has  been  required  to  file  an  official  bond,  such  principal  mny  ask 
in  such  proceeding,  upon  good  cause  shown,  for  leave  to  file  a 
new  bond  or  a  new  surety.  If  the  surrogate  grants  such  appli- 
cation he  shall  thereupon  fix  the  penalty  of  the  new  bond,  or  the 
amount  in  which  the  new  surety  must  justify,  and  upon  the  filing 
and  approval  of  such  new  bond,  or  of  tne  undertaking  of  the  new 
surety,  the  surrogate  may  provide  in  the  decree  of  judicial  set- 
tlement that  the  former  bond  or  surety  Ix'  discharged  from  and 
after  the  date  of  such  decree  from  all  liability,  except  upon  ap- 
peal therefrom,  as  to  all  matters  embraced  in  said  account  and 
decree. 

Added  by  U    1914,  cb.  443,  in  effect  Sept.  1.    1914. 

§  2582.  [Am'd,  1914.]  Snretlea  liable  for  money,  et 
cetera*  reeeived  In  another  capacity. 

A  person  to  whom  letters  are  issued  is  liable  for  money  or 
other  personal  property  of  the  estate  which  was  in  his  hands,  or 
nnder  his  control,  when  his  letters  were  issued,  in  whatever  ca- 
pacity it  was  received  by  him,  or  came  under  his  control.  Where 
it  was  received  by  him,  or  came  under  his  control,  by  virtue  of 
letters  previously  issued  to  him  in  the  same  or  another  capacity, 
an  action  to  recover  the  money,  or  damages  for  failure  to  de- 
Hrer  the  property,  may  be  maintained  upon  both  oificial  bonds; 
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bur,  AS  botw(><'ti  the  HUretieB  upoii  the  offlcial  bond  j^iveD  npoo 
the  i88iie  of  the  prior  letters,  and  those  upon  the  official  bond 
iciven  upon  the  issue  of  the  subsequent  letters,  the  latter  are 
liable  over  to  the  former. 

Former  |   2596,   amended  and  renumbered  by  L.   1914,   cfa.    44S,    la  effect 

Sept.   1,   1914. 
Urlglual   Source. —  New. 

S  2683.    [Renam.,  1814.]     ^When  bond  mar  be  pToa«««t«4. 

Where  an  execution,  issued  upon  a  surrogate's  decree,  against 
the  property  of  an  executor,  administrator,  testamentary  trustee, 
or  guardian,  has  been  returned  wholly  or  partly  unsatisfied,  an 
action  to  recover  the  sum  remaining  uncollected  may  be  main- 
tained upon  his  offlcial  bond  by  and  in  the  name  of  the  person 
in  whose  favor  the  decree  was  made.  If  the  principal  debtor  is 
a  resident  of  the  state,  the  execution  must  have  been  issued  to 
the  county  where  he  resides. 

Former  §  2607,  renumbered  by  L.   1914,  ch.  443.  In  effect  Sept  1,   1914- 
OrlKlnal  Source.— L.   1830,  ch.  460,   I  65. 

I  2584.    [Am'd,    1014.]       SaeceMiior   may    pro«eevt«    •flclal 
bond. 

Where  a  successor  of  an  executor,  administrator,  gruardian  or 
testamentary  trustee  has  been  appointed,  he  may  maintain  an 
action  upon  his  predecessor's  offlcial  bond.  In  which  he  may  re> 
cover  any  money,  or  the  full  value  of  any  other  property,  re- 
ceived by  the  principal  in  the  bond,  and  not  duly  administered 
by  him;  and  to  the  full  extent  of  any  injury,  sustained  by  the 
estate  of  the  decedent,  infant  or  benenciary  aa  the  case  may  be, 
by  any  act  or  omission  of  the  principal. 

The  money  recovered  in  such  an  action  shall  be  part  of  the 
estate  or  fund  in  the  hands  of  the  successor  and  must  be  dis- 
tributed or  otherwise  disposed  of  accordingly;  except  that  a  re- 
covery for  an  act  or  omission,  respecting  a  right  of  action,  or 
other*  property,  appropriated  by  law  for  the  benefit  of  the  hns- 
band.  wife,  family,  or  next  of  kin  of  a  decedent,  or  disposed  of 
by  a  will  for  the  tbenofit  of  any  person  is  for  the  benefit  of  the 
person  or  persons  so  entitled  thereto, 

A  decree  against  such  decedent's  executor,  or  administrator, 
rondered  upon  an  accounting  under  section  27!25  of  this  chapter, 
has  the  same  effect  as  if  an  execution  issutnl  upon  a  surrogate'* 
decree  against  the  property  of  decedent  had  been  returned  an- 
sa tisficd  during  decedent's  life  time. 

Former   I   26()8,    amended   and   renumbered   by   L.    1914,    cb.    44.1,   in  effect 
Sept.   I.   1914. 
Original  Source.—  B.  S.,  pt.  2,  ch.  6,   tit.  3,   S  21. 

§  2RHS.  [Am'd,  1014.)  Aetlon  on  official  bond,  when  ■• 
•acce»«or  appointed. 

Where  an  executor,  administrator,  guardian  or  teataiaentary 
trustee  has  been  removed,  or  his  letters  have  been  revoked,  and 
no  successor  is  appointed,  any  person  aggrieved  may,  upon  ob- 
taining nn  order  from  the  surrogate  granting  him  leave  so  to 
do,  ninintain  an  action  UfMin-  the  offlcial  bond  of  the  person  so 
removed  or  whose  letters  have  been  revoked  in  behalf  of  faiiD' 
self  and  all  others  interested;  in  which  the  plaintiff  may  rec»Tcr 
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any  money,  or  the  full  value  of  any  other  property,  received  by 
the  principal  on  the  bond,  and  not  duly  administered  by  him, 
and  to  the  full  extent  of  any  injury  sustained  by  the  estate  of 
the  decedent,  infant  or  beneficiary  by  any  act  or  omission  of  the 
principal.  The  money  recovered  in  snob  an  action  must  be  paid, 
by  the  sheriff  or  other  officer  who  collectR  it,  Into  the  surrogate's 
oonrt  to  be  paid  to  a  snccenRor  when  appointed  and  distributed  to 
the  persons  entitled  thereto. 

Formc'r  |  2000,    amended   and  renumbered  by  L.   1B14,   cb.   i4S.   In  effect 
Sept.     1.    l&U. 

Orilrinal   Source. —  New. 

f    S896.    [Added,  1914.]      DlMohariTe  of  bond   or  ondertak- 
tnor   srlvea  on  appeal,  or  for  the  perfornaaace  of  an  act. 

Any  party  to  a  bond  or  nndertakiuK  given  upon  appeal,  or  to 
inHiire  the  p^^fomianoe  of  an  act  by  himself  or  another,  as  to 
which  no  accounting  is  required  by  law  for  its  discharge,  may 
apply  to  the  surrogate's  court,  upon  notice  to  all  parties  interested 
in  the  subject-matter,  or  in  the  proceeding  in  which  the  bond  or 
undertaking  was  given,  for  the  discharge  of  the  obligation  or 
liability,  in  whole  or  ia  part.  The  court  may  thereupon  by  order 
certify  that  the  whole  obligation  or  liability  on  the  bond  or  under- 
takinR  is  discharged,  or  may  direct  that  such  obligation  or  lia- 
bility be  discharged  in  such  amount  as  may  be  just,  and  that  the 
bond  or  undertaking  shall  thereafter  have  the  same  force  and 
effect  as  if  given  in  terms  for  the  remaining  obligation  or 
liability. 

Added   by  L.   1014,  ch.  443,  In  effect  Sept.  1.    1014. 

i  2ISHT.  rAm*d,  1914.]  Application  of  thia  article  to  ezec- 
■tora,  et  cetera,  heretofore  appointed. 

The  provisions  of  this  article  apply  to  an  executor,  adminis- 
trator, or  guardian,  to  whom  letters  have  been  issued,  and  to  a 
testamentary  trustee  whose  trust  has  been  created  before  this 
chapter  takes  effect;  except  that  it  does  not  affect,  in  any  man- 
ner, the  liability  of  the  sureties  on  a  bond  executed  before  this 
cliapter  takes  effect. 

Former    f   2610,    amended   and   reunmbered   by   L.    1014,   ch.   443,    in   effect 
Sept.    I.    1914. 
Original    Sourc«L —  New. 
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TITLE  in. 

Gnating  Istters  of  admintetration,  probattng  and  oonslnifaig 
wiUs;  i88tto  of  letters  teetamentary,  and  ancillary  lettiis 
testamentary  and  of  administration;  appointment  and  qjaaM- 
cation  of  testamentary  trastee;  appointment  and  qnalUcatioD 
of  general,  ancillary  and  testamentary  guardian,  and  gnardian 
by  deed;  annual  accounts  by  such  guardians. 

Article    I.  Grant    of    letters    of   admlnltitration,    and    qualiflcatioD    of   adnis- 
iNtratoni*,    tHitilfc   and    temiwrary    admloletratom ;    adminlstntkie 
with  the  win  annexed  and  de  bonis  aon. 
II.   Prodiiotion   and   probate   of  wills;   objections   and   tbeir   trial:  ms 
stniction  of  wills;  qaaltfic«tion  of  executors:  8:mnt  oC  ancUiaiT 
letters  testamentary  and  of  administration ;  qvallflcntion  of  tert*- 
mentary  trnatee;   security  from   testamentary  trustees  and  aec- 
utors  acting  as  tmstees. 
III.  Appointment    and    quallflcation    of    general,    ancillary    and    tesa- 
mentary  guanltans,  and  guardians  by  deed;  filing  and  examtaiiM 
guardians'  annual  accounts. 

ART1CI.B    FIRST. 

Grant  of  letters  of  administration,  and  qualificatian  of  admimiS' 
trator;   public   and    temporary    administrator;  administrBior 
with  the  wiU  annexed,  and  de  bonis  novt. 

Sec.    2588.  Who  entitled  to  letters  of  administration. 

2580.  Application  for  letters. 

2590.  Citation;   proc(>edings  upon  return  thereof. 

2501.  Administrator's    bond. 

2502.  Limited   letters  may   be   Issued;    bond. 

2593.  County  treasurer  appointed  administrator  to  qualify  and  bave  ttm* 

2504.  I*ubllc   administrator  ctf   Kings   county. 

2505.  Tublic   administrator  of   Brie   county. 

2506.  When   and    how    temporary   administrators   may   be   anwinted. 

2507.  General   powers,    et  cetera,    of   temporary    administrator. 

2508.  Idem ;  as  to  requirtng  creditors  to  preaent  claims. 
2590.  Idem;   as   to  paying  debts. 

2000.   Idem ;   as   to  real   property. 

2601.  Sp<'cial  pow(>rs  of  temporary  adminlatrator  of  aba«itee;  may  pt*- 

vlde  for  family. 

2602.  Notk'CH   n'qulrwl   by   this  article;   h<iw  given. 

2603.  I^etters  of  administration  with  will  annexed;  when  and  to  whoa 

granted. 
2601.  Idem;   renunciation  or  exclusion  of  persons  hariug  prior  right. 

2605.  How   executor  or  administrntor   with  the  will  annexed  qnaliflca. 

2606.  ApiMrfntment   of   administrator  de   lx>nis  non. 

I  26HH.    [Ain*d,  1M04,  l»i97,  1909,  1913,  1914.]     'Who  eatttled 
to  lettera  of  adnilnlat ration. 

Admiuistratioti  in  cuso  of  intestacy  must  be  granted  to  tbe  per- 
sons eiititltul  to  tnkc  or  Khare  in  the  personal  property,  who  are 
conip(>t(Mit  and  will  accept  the  same,  in  the  following  order: 

1.  To  the  siirvivinK  husband  or  wife. 
•  li.  To  the  chi'drcn. 

3.  To  the  grandchildren. 

4.  To  tlie  father. 

5.  To  the  mother. 

6.  To  the  brothers. 

7.  To  the  sisters. 
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&  To  any  other  next  of  kin  entitled  to  share  in  the  distribution 
of  the  estate,  preference  being  given  to  the  person  entitled  to 
take  the  largest  share  in  the  estate,  except  as  hereinafter  pro- 
vided. 

If  a  person  entitled  to  take  all  the  personal  estate  is  an  infant, 
or  an  incompetent,  or  has  died,  his  guardian,  committee  or  legal 
representative,  as  the  case  may  be,  shall  have  a  prior  right  to 
letters  in  his  place  and  stead. 

If  all  the  persons  entitled  to  take  the  personal  estate  are  in- 
fants, or  adjudged  incompetents,  or,  if  no  adult  or  competent 
person  entitled  to  take  or  share  in  the  estate  will  accept  the 
same,  letters  may  be  granted  to  the  general  guardian  of  an  in- 
fant or  to  the  committee  of  an  incompetent,  in  the  place  of  such 
infant  or  incompetent. 

If  no  person  entitled  to  take  or  share  in  the  estate  will  accept 
tbe  same  or  an  appointment  is  not  made  by  consent  as  herein- 
after provided,  then  administration  shall  be  granted  as  follows: 

a.  To  tbe  public  administrator. 

b.  To  the  county  treasurer  of  the  county,  or  to  the  petitioner, 
in   the  discretion  of  the  surrogate. 

c-   To  any  other  person  or  persons. 

If  several  persons  have  an  equal  right  to  administration,  they 
must  be  preferred  iA  the  following  order:  First,  men  to  women; 
second,  relatives  of  the  whole  blood  to  those  of  the  half  blood; 
third,  unmarried  women  to  married.  If  there  are  several  per- 
sons equally  entitled  to  administration,  the  surrogate  may  grant 
letters  to  one  or  more  of  such  persons.  Administration  may  be 
granted  to  one  or  more  competent  persons,  jointly  with,  and  upon 
the  application  of,  a  person  entitled,  or  to  a  competent  person  or 
persons  not  entitled,  upon  the  consent  of  all  of  the  persons 
entitled  to  take  or  share  in  the  estate  who  are  within  this  state 
and  competent,  which  consent  must  be  in  writing,  and  filed  in 
the  oflSce  of  the  surrogate.  For  the  purposes  of  this  section  a 
trust  company  or  other  corporation  authorized  to  act  as  adminis- 
trator shall  be  included  in  the  word  "person." 

ForsB^  i  2800.  as  unended  by  L.  1894,  cb.  503;  L.  1897,  ch.  177; 
L..  1909,  ch.  G5;  L.  1913,  cb.  403,  amended  and  reuumbered  by  L.  1914. 
ch.    443.    in  effect  Sept.   1,   1014. 

Orijirlnal  Soarcc. —  The  original  section  was  superseded  by  the  amend- 
ra«^t  of  1893  which  re-enacted  In  the  section  R.  S.,  pt.  2,  ch.  6,  tit.  2, 
IS    2T-29,    33,    34. 

f    2SSB.    (Am'dy  1808,  1009,  1014.]      Application  for  letters. 

A  creditor,  or  person  interested  in  the  estate  of  an  intestate, 
or  interested  in  an  action  brought  or  about  to  be  brought  in 
which  the  intestate,  if  living,  would  be  a  proper  party,  may 
present  to  the  surrogate's  court  having  jurisdiction,  a  petition, 
praying  for  a  decree  awarding  letters  of  administration,  either 
to  him,  or  to  another  person.  A  citation  shall  not  be  issued, 
and  a  decree  shall  not  be  made  where  a  citation  is  not  necessary, 
luttil  the  petitioner  shows  to  the  satisfaction  of  the  surrogate, 
the  existence  of  all  the  jurisdictional  facts,  and  particularly  that 
the   decedent  left  no  will. 

Former  I  2662,  as  amended  by  U  1893,  ob.  686,  and  L.  1909,  oh.  184, 
mmfnd0id  and  renumbered  by  L.   1914,   cb.  443,   in  effect  Seirt.   1.   1914. 

UrlKlnal  Bource. —  The  amendment  of  1893  consolidated  lu  tbe  section 
fAn»»r  li  2660  and  2061.  Former  t  2C00  was  new  to  tbe  code  of  civil 
Droc^^nre,  and  |  2601  was  derived  from  U.  ».,  pt.  2,  cb.  6,  tit.  2,  |  26. 
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i  aoeo.  iAm^A,  tSf»,  19&1,  1014.}  CltaUloai  »r4»e««41««B 
upon  return  tbereof. 

Ey«rj  person,  b^ing  a  resident  of  tbe  state  and  ootnpeteikt,  wlw 
has  a  right  to  administration  prior  or  equal  to  that  of  the  petv 
tiotier  and  who  has  not  renounced,  must  be  cited  npon  a  petitioi 
for  letters  of  adminivtratioii ;  and  where  the  petitioner  is  d«c 
entitled  to  Bhare  in  the  distribution  of  tbe  estate  there  must  aleo 
be  cited  all  resident  infants  and .  adjudged  incompetents  irho  are 
so  entitled.  Tbe  snrrograte  may,  In  bis  discretion,  issne  a  cita- 
tion to  non^resndents,  or  tlw>se  who  hare  renonnced,  or  to  any 
or  all  other  persons  interested  in  the  estate.  Where  St  Is  not 
necessary  to  cite  any  person,  a  decn*e,  granting  letters  may  be 
made  on  presentation  of  the  petition.  Any  person  who  has  a 
right  to  administration,  prior  or  equal  to  that  of  the  petitioner, 
HMiy  renounce  his  right  by  a  written  instmment,  acknffwlfHiped, 
or  proved,  and  duly  certified  which  must  be  filed  in  the  smrm- 
gate's  otflce;  except  that  a  public  administrator  or  county  treas- 
urer may  not  renounce  his  right  and  may  only  be  excrused  frcwn 
acting  as  such  upon  his  motion  duly  made  and  npon  an  order 
made  and  entered  thereupon  by  tbe  surrogate. 

Former  (  2663,  aK  amended  by  r..  1803,  ch.  686,  and  L.  19L1,  cb.  431, 
amondf*<l  and  rcniimborod  by  L.   19 U,   cb.   443,   In  effect  Sept.   1,   1914. 

Ortnlnal  ftoiirce.— Tlic  amendTii<»tit  of  1S03  conaoUdated  In  tbla  inrtloB  all 
of  former  SI  2(162,  2063.  2064,  2666,  and  2668;  ^  2662  waa  new:  f  2««S  wm 
derWed  from  R.  8.,  pt.  2.  rh.  6,  tit.  2.  I  37 ;  f  2664  waa  from  &.  8l.  ft.  2, 
ch.  6,  tit.  2,  &  35.  la  part;  fi  2666  waa  new;  f  2660  waa  from  L.  1S78,  dk 
298,   f  2. 

I  25»1.    IA«'d»   1808,   1914.]    Admlnlatrator*a    boad. 

Before  letters  are  Issued  to  an  administrator  ho  must  file  bis 
official  oath,  and  execute  to  the  people  of  the  state,  and  file  with 
the  surrogate,  the  joint  and  several  bond  of  himself  and  two  or 
more  sureties,  in  a  penalty  fixed  by  the  surrogate,  not  less  than 
the  value  of  the  personal  property  of  which  the  decedent  died 
possessed  and  of  tne  probable  amount  to  be  recovered  by  reason 
of  any  right  of  action,  granted  to  an  executor. or  administFBtor, 
by  special  provision  of  law,  or  by  reason  of  a  cause  of  action 
which  existed  in  behalf  of  decedent;  except  that  where  the 
person  or  persons  about  to  be  appointed  is  or  are  entitled  to  the 
whole  estate,  the  surrogate  may  dispense  with  a  bond  or  fix  tbe 
penalty  at  such  sum  as  will  adequately  protect  the  rights  of 
aU  ^reditojcs.  The  sum  to  be  fixed  as  the  amount  of  tbe  penalty 
must  be  ascertained  by  the  surrogate,  by  the  examination  on 
oath  of  the  applicant  or  any  other  person,  or  otherwls«e.  as  tbe 
surrogate  thinks  proper.  The  bond  must  be  conditioned  tbat  tbe 
administrator  tvill  faithfully  discharge  the  trust  reposed  in  him 
as  such  and  obey  all  lawful  decrees  and  orders  of  the  surrogate's 
court  touching  the  administration  of  the  estate  committed  to 
him. 

In  cases  where  the  husband  or  wife  and  all  the  next  of  kin 
of  tbe  decedent  or  all  the  persons  entitled  to  share  in  the  estate 
consent,  the  penalty  of  the  bond  need  not  exceed  double  tbe 
amount  of  the  claims  of  the  creditors,  against  tbe  estate,  pie- 
sented  to  the  surrogate,  pursuant  to  a  notice  to  be  pnbiisbed 
once  a  week  for  four  weeks  in  such  newspaper  or  newspapers  as 
the  surrogate  shall  direct,  reciting  an  intention  to  apply  for 
letters  under  this  provision,  and .  notifying  creditors  to  present 
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their  claims  to  the  surrogate's  court  on  or  before  a  day  to  be 
fixed  in  such  notice,  which  shall  be  at  least  thirty  days  after 
the  first  publication  thereof;  but  no  bond  so  giren  shall  be  for 
less  than  five  thousand  dollars;  and  such  bond  may  be  increased 
by  order  of  the  surrogate  for  cause  shown.  Pending  such  appH- 
cation,  no  temporary  administrator  shall  be  appointed,  except 
on  petition  of  such  next  of  kin. 

Fwner  |  2064.  ««  am^ikSfd  by  U  189S.  eh.  686,  amended  and  renuml)ered 
by   U   1«I4,  ch.  443.  IQ  eflfect  Sept.  1,  IMV 

Orljrlnal  Source. —  The  amendment  of  1893  cbangted  the  number  of  tbw 
section;  it  wa»  formerly  |  a667  and  was  derived  fron^  R.  8.,  pt.  9,  ch.  6* 
tit.   2.    I  4S. 

9  2502.  [Addedy  1914.)  Limited  letters  may  be  ls«iied| 
1»omd. 

Where  a  risht  of  action  is  granted  to  an  executor  or  admini 
istrator  by  special  proTision  of  law,  or  it  is  alleged  that  a  cause 
of  action  existed  in  behalf  of  deeedentt  and  it  appears  to  be  im- 
practicable  to  give  a  bond  sufficient  to  cover  the  probable 
amount  to  be  recovered  in  the  ease  of  an  executor*  or  such 
probable  recoTery  and  the  existing  personal  estate  in  the  case  of 
an  administrator,  the  surrogate  may  dispense  with  a  bond,  or 
fix  the  penalty  at  such  sum  as  he  shall  deem  sufficient,  end 
iasae  letters  which  as  to  such  cause  of  aetion  shall  be  limited 
to  the  prosecution  thereoi;,  and  restraining  the  executor  or  ad- 
ministrator  from  compromise  of  the  action  or  the  enforcement  of 
any  Judgment  recovered  therein  until  the  further  order  of  the 
aorrogate  made  upon  filing  satisfactory  security. 

Added  by  L.   1914,  eh.  443,  In  effect  Sept.  1.    1914. 

t  SS9a.  [Added,  1914.]  C«vBtr  treaavirer  appointed  ad« 
aalmtatrator  ta  «aaltf r  aad  liave  lees* 

A  county  treasurer  appointed  administrator  of  an  estate  shall 
qualify  in  the  manner  prescribed  in  section  2591;  shall  be  vested 
with  all  the  powers  and  rights  of  other  administrntors  and  be 
subject  to  the  same  duties  and  obligations;  and  shall  be  allowed 
the  same  fees  for  his  services  as  are  now  allowed  by  law  to 
administrators,  which  fees  shall  be  in  addition  to  the  salary 
and  fees  now  allowed  by  law  to  such  county  treasurer.  Such 
treasurer  may  employ  an  attorney  to  act  for  him  as  such  ad- 
ministrator other  than  the  one,  if  any,  appointed  to  act  as  the 
couniy  attorney  or  the  official  attorney  of  such  treasurer. 

Added  hy  L.  Idl4.  eh.  443,  in  effect  Sept  1,  X914, 

I  9llfM.  fAai'd,  1898,  1904,  1914.]  Pmblle  adMtnUtiwtop  of 
Kimvs  eo«nty. 

r 

The  surrogate  of  the  county  of  Kings  shall,  on  or  before  th< 
nineteenth  day  of  October,  nineteen  hundred  and  eleven,  and 
every  five  years  thereafter,  except  as  hereinafter  provided,  ap- 
point a  suitable  person  as  public  administrator  olf  said  county 
to  hold  office  for  the  terra  of  five  years  unless  .sooner  removed 
for  cause,  the  said  term  beginning  on  the  nineteenth  day  of  Oc- 
tober, nineteen  hundred  and  eleven.  In  case  of  a  vacancy  in 
said   office   by    reason    of   death,    resignation   or    otherwise    said 
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surrogate  shall  fill  the  same  by  appointing  a  suitable  person  as 
public  administrator  for  the  full  term  of  five  years  from  the  date 
of  such  appointment  and  qualification.  Before  entering  upon 
the  performance  of  the  duties  of  his  office  the  person  so  appointed 
must  take  and  subscribe  before  the  county  clerk,  or  a  justice  of 
the  supreme  court,  the  constitutional  oath  of  office,  and  execute 
a  bond  with  sureties  to  be  approved  by  a  justice  of  the  snpreme 
court,  to  the  county  of  Kings,  in  a  penal  sum  of  fifty  thonsand 
dollars,  conditioned  for  the  faithful  discharg'e  of  all  the  duties 
of  his  office,  and  that  he  will  fully  and  correctly  account  for  and 
pay  over  all  moneys  and  property  that  may  come  into  his  hands 
as  such  public  administrator,  according  to  law,  which  bond  must 
be  filed  with  the  clerk  of  the  county.  He  shall  be  entitled  to 
retain  from  all  moneys  or  property  of  any  intestate  that  come 
into  his  hands  after  deducting  all  actual  and  necessary  expeni«e8 
the  same  comnMssions  as  are  now  allowed  by  law  to  esoc*utor8 
or  administrators,  and  he  shall  receive  a  salary  for  his  services 
to  be  fixed  by  the  board  of  estimate  and  apportionment  of  the 
city  of  New  York  upon  the  recommendation  of  the  snrrof^te  of 
the  county  of  Kings,  the  same  to  be  raised  and  paid  each  year 
in  the  same  manner  as  are  other  county  charges.  The  poblie 
administrator  shall  not  receive  to  his  own  use  any  fees  or  emolu- 
ments in  addition  to  his  salary,  and  he  shall  pay  into  the  treasury 
of  the  city  of  New  York  all  commissions  and  costs  received  by 
him  from  any  source  whatever;  such  payments  shall  be  made 
monthly  and  shall  be  accompanied  by  a  sworn  statement  in  such 
form  as  the  comptroller  of  the  city  of  New  York  shall  prescribe. 
showing  in  detail  the  costs  and  commissions  received  and  allowed 
to  him.  A  suitable  office  for  said  public  administrator  shall  be 
provided  for  him  in  one  of  the  county  buildings  in  the  county 
of  Kings.  The  surrogate  shall  also  appoint  a  counsel  and  a 
clerk  to  said  public  administrator,  their  salaries  to  be  fixed  by  the 
board  of  estimate  and  apportionment  of  the  city  of  New  York 
upon  the  recommendation  of  said  surrogate  and  to  be  raised  and 
paid  each  year  in  the  same  manner  as  are  other  county  chargesi. 
He  shall  have  the  prior  right  and  authority  to  collect,  take  chanre 
of  and  administer  upon  the  goods,  chattels,  personal  property 
and  debts  of  persons  dying  intestate,  and  for  that  purpose  to 
maintain  suits  as  such  public  administrator  as  any  executor  or 
administrator  might  by  law  in  the  following  cases: 

1.  Whenever  such  person  dies  leaving  any  assets  or  effects  in 
the  county  of  Kings,  and  there  is  no  widow,  husband  or  next  of 
kin  entitled  to  a  distributive  share  in  the  estate  of  such  intestate, 
entitled,  competent  or  wilting  to  take  out  letters  of  administra- 
tion on  such  estate. 

2.  Whenever  assets  or  effects  of  any  person  dying  Intestate, 
after  his  deatht  come  into  the  county  of  Kings  and  there  is  no 
such  person  entitled,  competent  or  willing  to  take  administration 
of  the  estate.  In  such  cases  intestacy  is  presumed  until  a  will 
is  proved  and  letters  testamentary  issued  thereon.  All  provisions 
of  law  conferring  jurisdiction,  authority  or  power  on.  or  other- 
wise relating  to,  the  office  of  public  administrator  of  the  city  of 
New  York  and  to  the  office  of  public  administrator  in  the  several 
counties  of  the  state,  so  far  as  applicable  apply  to  and  are  con- 
ferred on  the  office  hereby  created.  The  surrogate  of  the  county 
of  Kings,  in  cases  w^here  now  authorized  by  law  to  issue  letters 
of  temporary  administration,  mny  in  his  discretion  issue  letters 
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of   temporary  adminiHtroition  to  such  administrator  without  fur- 
ther security  than  required  by  this  section. 

Former  f  2609.  m  amended  by  U  1893,  ch.  ©86 ;  L.  1904,  ch.  867 ;  L.  1911, 
di.  774,  amended  and  renambered  hj  L.  1914,  ch.  443,  In  efTeet  Sept.  1.  1914. 

Original  Sootce. —  Inserted  by  the  amendment  of  1893  as  a  subatltnte 
for  I^  1871,  ch.  885,  ff  1-7;  |  4  of  this  act  was  amended  by  L.  1882,  ch.  124. 

f  2B596.    [Added,      1914.]     Public      admlnliitrator      of     Brie 
nnty. 


The  surrogate  of  the  county  of  Erie  shall,  within  ten  days 
after  the  passage  of  this  act,  and  every  five  years  thereafter, 
except  as  hereinafter  provided,  a]^point  a  suitable  person  as 
public  administrator  of  and  for  said  county,  to  take  office  im- 
mediately, and  to  hold  office  for  the  term  of  five  years  from  the 
first  day  of  January  succeeding  his  appointment,  unless  sooner 
removed  for  cause. 

In  case  of  a  vacancy  in  said  office  by  reason  of  death,  resig- 
nation or  otherwise,  said  surrogate  shall  fill  the  same  by  appoint- 
inic  a  suitable  person  as  public  administrator,  to  take  office  im- 
mediately upon  his  appointment  and  qualification,  and  hold  for 
the  term  of  five  years  from  the  first  day  of  January  succeeding 
his   appointment,  unless  sooner  removed  for  cause. 

Before  entering  upon  the  performance  of  the  duties  of  his 
office,  the  person  so  appointed  shall  take  and  subscribe  before 
the  county  clerk,  or  a  justice  of  the  supreme  court,  the  consti- 
tutional oath  of  office,  and  execute  a  bond,  with  sufficient  sure- 
ties to  be  approved  by  a  justice  of  the  supreme  court,  to  the 
county  of  Erie,  in  the  penal  sum  of  ten  thousand  dollars,  con- 
ditioned for  the  faithful  discharge  of  the  duties  of  his  office, 
and  that  he  will  fully  and  correctly  account  for  and  pay  over 
all  moneys  and  property  that  may  come  into  his  hands  as  such 
public  administrator,  according  to  law,  which  bond  shall  be  filed 
with  the  clerk  of  said  county. 

Said  public  administrator  shall  be  entitled  to  retain  from  all 
moneys  or  property  that  come  into  his  hands,  after  deducting  all 
actual  and  necessary  expenses,  the  same  commissions  as  are  now 
allowed  by  law  to  executors  or  administrators,  and  all  provisions 
of  law  conferring  jurisdiction,  authority  or  power  on,  or  other- 
wise relating  to,  the  office  of  public  administrator  of  the  city  of 
New  York,  and  to  the  office  of  public  administrator  of  the  county 
of  Kings,  and  in  the  several  counties  of  the  state  apply  to  and 
are  conferred  on  th^  office  hereby  created. 

The  surrogate  of  the  countj*  of  Erie,  where  now  authorized  by 
law  to  issue  letters  of  temporary  administration,  may.  in  his 
discretion,  issue  letters  of  temporary  administration  to  such 
public  administrator,  without  fmther  security  than  required  by 
this  section. 

Added   by  L.  1914,  ch.  443,   In  effect  Sept.   1,   1914. 

f   2S06.    rAm*d,    1803,    lOOl,    1014.]    When    and    how    tem- 
porarsr  aduiinliitratora  may   be  appointed. 

On  the  application  of  a  creditor,  or  a  person  interested  in  the 
estate,  the  surrogate  may,  in  his  discretion,  issue  to  one  or  more 
persons  letters  of  temporary  administration,  in  either  of  the 
following   cases: 

en 
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1.  Whoh  for  any  raii«M»,  delay  necessarily  occnrs  in  the  Krantinf 
of  letters  testamentary  or  letters  of  administration^  or  in  prw 
bating  n  will. 

An  appointment  of  a  temporary  administrator,  in  a  case  speci- 
fied in  tliis  MibdiviHion  must  be  made  by  an  order,  if  a  proceed- 
ing for  grant  of  letters  of  administration  or  probate  of  a  will 
is  then  pending.  At  least  ten  days*  notice  of  the  application  for 
such  an  order  must  be  given  to  each  party  to  the  proceeding  who 
has  appeared,  unless  the  surrogate  is  satisfied  by  proof  that  the 
safety  of  the  estate  requires  the  notice  to  be  shortened,  in  whicfe 
case  he  may  shorten  the  time  of  service  to  not  less  than  two  days. 
If  no  proceeding  is  pending,  application  shall  be  by  petition  and 
a  citation  shall  issue  in  the  usual  manner  directed  to  the  peraons 
entitled  to  letters  of  administration  in  a  case  where  no  will  is 
known  to  exist;  or  to  the  executor  or  executors,  trustee  or  trus- 
tees if  anv,  and  such  legatees  and  devisees  as  the  8urn)gate  may 
direct  to  be  cited,  in  cases  where  a  will  has  been  filed. 

2.  Where  a  person  of  whose  estate  the  surrogate  would  have 
Jurisdiction,  if  he  were  shown  to  be  dead,  disappears  or  is  miaa- 
ing,  so  that,  after  diligent  search,  his  abode  cannot  be  aBcei^ 
tained.  and  under  circumstances  which  afford  reasonable  ground 
to  believe  either  that  he  is  dead,  or  that  he  has  become  a  luna- 
tic, or  that  he  has  been  seoreted,  confined,  or  otherwise  unlaw- 
fully made  away  with;  and  the  appointment  of  a  temporary  ad- 
ministrator is  necessary  for  the  protection  of  his  property,  and 
the  rights  of  creditors  or  of  those  who  will  be  interested  in  the 
estate,  if  it  is  found  that  he  is  dead. 

Application  for  such  an  appointment,  in  a  case  specified  in  this 
subdivision  must  be  made  by  petition,  in  like  manner  as  where 
an  application  is  made  for  administration  in  case  of  intestacy: 
and  the  proceedings  are  the  same  as  prescribed  in  this  title,  re- 
lating to  such  last-mentioned  application. 

Such  an  application  for  the  appointment  of  a  temporary  ad- 
ministrator in  either  case  may  also  be  n^ade.  with  like  effect. 
and  in  like  manner,  as  If  made  by  a  creditor,  by  the  county 
treasurer  of  the  county  where  the  person  whose  estate  is  in 
question  last  resided;  or,  if  he  was  not  a  resident  of  the  state, 
of  the  county  where  any  of  his  property,  real  or  personal,  is 
situated.  A  temporary  administrator  must  qualify  as  prescribed 
in  section  2591  of  this  chapter  rith  respect  to  an  admiuistra tor- 
in-chief. 

Formor  |  2670,  an  amendM  by  L.  1893,  ch.  686.  tod  L.  1901,  ck.  2d. 
amcnUfd  and  ronuznberod  by  U   1914,  ch.  448,  in  effect  Sept.   1,  1914. 

Origlual  Hource. —  Tbe  aiuendment  of  1893  coaaoUdatiHl  former  If  a68&. 
2669,  2670,  aud  2071;  |  20«8  was  derived  from  U  1837,  oh.  4W,  |  23.  aa 
ainoiided    by    L.    1W7,    ch.    7S2,    |    7;    J    2669    from   L.    laW,    ch.    71.    |    11; 

!2670  from  L.   1875.  ch.   519.   f  1;   i  2671  fXt>m  R.   B.,   pt  2,   eh.   6,  tit.  2. 
4a,  as  amended  by  L.  1864,   ch.  71,  |  5. 

i  2S97.  [Am'd,  1881,  1914,  1015.]  General  powera,  et  ceterst 
of   temporary   administrator. 

A  temporary  udministrator,  appointed  as  prescribed  in  this 
article,  has  authority  to  take  into  his  po.ssessiou  personal  property; 
to  secure  nud  preserve  it|  aud  t;>  coU<^ct  choses  m  action;  aud»  for 
either  of  these  purposes,  or  for  the  purpose  of  determinini?  the  title 
to  personal  property  in  his  possession,  lie  may  maintain  any  action 
or  speclul  proceeding.  An  action  may  be  maintained  afEaiuat  him, 
by  leuve  of  the  surrogate,  upon  a  debt  of  the  decedent,  or  of  tiie 
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absentee  whom  he  represeuts,  or  upon  any  cause  of  action  to 
which  the  decedent  or  absentee  would  have  been  a  partj  in  like 
manner  and  with  like  effect  ab  if  he  were  an  administrator-in- 
chief.  The  surn>f?ate  may,  by  an  order  made  upon  at  leiist  ten 
days'  notice  to  all  the  parties  who  ha^e  appeared  in  the  special 
proceeding,  anthorixe  the  temporary  adBunistrator  to  sell,  after 
appraisal,  such  personal  property,  specifying  it,  of  the  decedent, 
or  of  the  absentee  whom  he  represents,  as  it  appears  to  be  neces- 
sary to  sell,  for  the  benefit  of  the  estate;  or,  if  it  appears  that 
the  safety  of  the  estate  requires  the  notice  to  be  shortened,  the 
surrogate  may  shorten  the  notice  to  not  less  than  two  days.  The 
surrogate  may,  also,  by  order,  authorise  him  to  pay  funeral 
expenses,  or  any  expenses  of  the  administration  of  his  trust, 
or  stenographer's  or  referee's  fees  on  contest  of  a  will  or  ad- 
min iHt  ration;  and  he  nia^  also  direct  the  payment  of  a  legacy 
or  other  pecuniary  provision  under  a  will  or  a  distributive  share 
or  juHt  proportionate  part  thereof,  according  to  sections  twenty- 
six  hundred  and  eighty-seven,  and  twenty-six  hundred  and  eighty- 
eight  of  this  chapter  as  though  he  were  an  executor  or  adminiS' 
trator. 

Former  |  2672,  as  amendcHl  by  L.  1881.  ch.  535,  nmendcKl  and  renumbered 
bf  L.   iei4,  <*.  443;  aneaded  bj  L.  191$,  ch.  081.   In  effect  Sept.   1.   1015. 

Orlfloal  Source.— U  1837,  ck.  4^,  f  24,  a«  ameod^d  by  U  1864,  ch.  71« 
i  9. 

S  2598.  rAm'd,  1014.]  Id.|  as  to  reantrlnig  creditors  to 
present   cIaIbis. 

A  temporary  administrator,  appointed  upon  the  estate  of  either 
a  decedent  or  an  at>sentee,  has  the  same  power  as  an  adniinis* 
trator-in-cbief  to  publish  a  notice  requiring  creditors  of  the  de- 
cedent or  absentee  to  exhibit  their  demands  to  him.  The  pub- 
lication thereof  has  the  same  efifect.  with  respect  to  the  tem- 
porary administrator,  and  alsci  an  executor  or  administrator, 
subsequently  appointed  upon  the  same  estate,  as  if  the  tem- 
porary administrator  were  the  executor  or  an  administrntor*in- 
chief,  and  the  person  to  whom  the  subsequent  letters  are  issued 
were  his  successor. 

Fonner  I  2673,  ameaded  and  renmnbered  by  L.  1914,  ch.  44S,  la  effect 
Sept.   1,   1914. 

OrlslDal  Source.— L.   IWO,  cJi.  10,  lu  part. 

9  2690.    [Am'd,    1014. J    Id.;   as    to    paying   debts. 

At  any  time   after  the  completion   of  the  publication  of  the 
notice  to  creditors  by  a  tenHK)riu'y  administrator,  the  surrogate 
may.  upon  proof,  to  his  satisfaction,  that  the  assets  exceed  tJie  %    y 
debts/ make  an  order,  permitting  the  temporary  administrator  to  ^/^ 
pay  the  whole  or  any  part  of  a  debt,  due  to  a  creditor  of  the      •' 
decedent  or  absentee;  or.  upon  the  petition  of  a  creditor,  a  cita-  \   •. 
tion  may  issue  to  the  temporary  ndministrator,  requiring  him  to  v^  ^ 
show  cause  wh,v  he  should  not  pay  the  petitioner's  debt.     When    >f  r^ 
such  a  petition  is  presented,  the  proceedings  are,  hi  all  respects,  ^^   ry 
the  same  as  where  a  creditor  presents  n  petition,  prn.ving  for  a    >^  IX 
decree  directing  an  e.\ecutor  or  administrator  to  pay   his  debt,  C^ 

as  prescribed  in  this  chapter.  v^ 

Fonner  I  9674,   amended  and  rennmbered  by  L.  1914,   ch.  443,  in  effect  C\ 

Sept.   1,   1914,  - 

Orlgliua  Source.— L.  1870.  ch.  839,  f  10,  In  part  ^ 

era 
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f  2600.    [Am'dy  1901,  1914.]    ld.|  as  to  real  property. 

When  a  temporary  administrator  is  appointed  and  a  proceed- 
ing is  pending  for  the  probate  of  a  will  of  real  property,  or 
there  is  a  delay  in  the  granting  of  letters  testamentary  or  ad- 
ministration on  snch  a  will  or  in  the  qualification  of  a  trustee 
named  therein,  the  order  appointing  him  may  confer  upon  him 
authority  to  take  possession  of  real  property,  in  the  same  or 
another  county,  which  is  aflPected  by  the  will,  and  to  receive  the 
rents  and  profits  thereof.  The  surrogate  may,  by  an  order, 
confer  upon  him  authority  to  lease  any  or  all  of  the  real  prop- 
erty, for  a  term  not  exceeding  one  year;  or  to  do  any  other 
act  with  respect  thereto,  except  to  sell  it,  which  is,  in  tkte  sur^ 
rogate's  opinion,  necessary  for  the  execution  of  the  will,  or  the 
preservation  or  benefit  of  the  real  property.  For  either  of  thene 
purposes,  he  may  maintain  or  defend  any  action  or  special  pro- 
ceeding. 

Former   f  2(175.   as  amended  by  L.   IBOl,  ch.  21,  renumbered   by  Lk   1S14. 
cb.  443.   In  effect  Sept.  1.   1814. 
Original  Source.— L.  1870,  ch.  359,   |  18. 

fi  2001.    [Am'd,  1914.]      Special  po^frera  off  temporarr  a^- 
mlniatrator  of  absentee^  may  provide  for  family. 

A  temporary  administrator,  appointed  upon  the  estate  of  an 
absentee,  has  aU  the  powers  and  authority  enumerated  in  the 
last  section,  with  respect  to  the  real  property  of  the  tLhe^ntee, 
His  acts,  done  in  pursuance  of  that  authority,  bind  the  absentee, 
if  living,  or  his  heir  or  devisee,  if  he  be  dead,  in  the  same 
manner  as  the  acts  of  an  executor  or  administrator  bind  his  sac^ 
cessor. 

Upon  proof,  satisfactory  to  the  surrogate,  that  the  wife  or 
any  infant  child  of  an  absentee  upon  whose  estate  a  temporary 
administrator  has  been  appointed,  is  in  such  circumstances  as  to 
require  provision  to  be  made  out  of  the  estate  for  his  or  her 
maintenance,  clothing,  or  education,  the  surrogate  may  make 
an  order,  directing  the  temporary  administrator  to  make  mch 
provision  therefor  as  the  surrogate  deems  proper,  out  of  any 
personal  property  in  his  hands,  not  needed  for  the  payment  of 
debts. 

Former  tf  2676  and  2677,  amended  and  renumbered  by  L.  1914,  eh.  443.  Id 
effect  Sept.    1.   1914. 

OriKlDul  Source  of  S  ^^^i  ^c^-  §  2677  was  derived  from  L.  1S75,  ch. 
619,   I  4. 

I  8602.  rRenvm.,  1914.]  Notices  required  by  this  artfelei 
hoiv  ylven. 

A  notice  required  to  be  given,  as  prescribed  in  this  article,  to 
a  party  other  than  the  temporary  administrator,  must  be  served 
upon  the  attorney  of  the  party  to  whom  notice  is  to  be  given;  or, 
if  he  has  not  appeared  by  an  attorney,  upon  the  party,  in  like 
manner  as  a  notioe  may  be  served  upon  an  attorney  in  a  civil 
action,  brought  in  the  supreme  court.  But  where  the  attorney 
or  party  to  be  served  does  not  reside  in  the  surrogate's  countj; 
or  where  the  attorney  for  a  party  has  died,  and  no  other  appea^ 
ance  for  that  party  has  been  filed  in  the  surrogate's  oflBce;  the 
surrogate  may,  by  order,  dispense  with  notice  to  that  party;  or 
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Tnay  require  notice  to  be  ^iven  to  him  in  any  manaer  which  ha 
tiiinks  proper. 

f\)rmer  t  2681.  renumbered  by  L.   1014,  ch.  443,  In  effect  Sept.   1,  1914. 
Ortgliml    Source. —  New;    except    that   it  Includes    tbe    last   cUoae   of   L. 
18«4,  ch.  Tl,  f  6. 


^ 


aeOS.    rAm'dy    1881,    1896,    1901,    IdlO,    1914.]      Lettera    off 
jniaUitimtioa    Trltb    Trill    annexed!    iF^hen    and    to    ivJiom 
ranted. 


If  no  person  is  named  as  executor  in  the  will*  or  selected  by 
virtue  of  a  power  contained  therein;  or  if,  at  any  time  there  is  no 
executor,  or  administrator  with  the  will  annexed,  qualified  to 
act;  the  surrogate  must,  upon  the  application  of  a  creditor  of  the 
decedent,  or  a  person  interested  in  the  estate  of  the  decedent, 
or  hairing  a  lien  upon  any  real  property  upon  which  the  decedent*s 
estate  has  a  lien,  and  upon  such  notice  to  the  other  creditors  and 
persons  interested  in  the  estate  as  the  surrogate  deems  proper, '^ 
Issue  letters  of  administration  with  the  will  annexed,  as  follows  ^T^^ft 

1.  To    an   executor   or   administrator   of   a    sole   legatee   and-^        ' 
devise**  named  in  a  will.  ^  /f/T 

2.  To  one  or  more  of  the  residuary  legatees,  who  are  qualified        ^ 
to   act  as   adminiHtrators.     A  corporation   which   is  a   residuary 
legatee  shall  be  qualified  to  act  as  such  administrator,  although 

not  specially  authorized  by  its  charter  or  any  provision  of  law. 

3.  If  there  is  no  such  residuary  legatee  or  none  who  will  ac- 
cept, then  to  one  or  more  of  the  principal  or  specified  legatees 
so  qualified. 

4.  If  there  is  no  such  legatee  or  none  who  will  accept,  then 
to  the  husband,  or  wife,  or  to  one  or  more  of  the  next  of  kin, 
or  to  one  or  more  of  the  heirs  or  deyisees,  so  qualified. 

If  any  of  the  above  persons  who  would  otherwise  be  entitled 
to  letters  is  an  Infant  or  an  adjudged  incompetent,  administra- 
tion may  be  granted'  to  his  guardian  or  committee  as  the  case 
may  be,  unless  there  is  an  adult  or  competent  person  equally 
entitled  who  will  accept  the  same. 

5.  If  there  is  no  qualified  person,  entitled  under  the  foregoing 
subdivisions,  who  will  accept,  then  to  the  public  administrator, 
and  if  there  be  none  for  the  county,  to  the  treasurer  of  the 
county  or  to  the  petitioner  in  the  discretion  of  the  surrogate, 
and  if  neither  will  accept,  to  any  creditor  or  competent  person 
designated  by  the  surrogate. 

Except  as  to  the  right  of  priority  as  provided  in  this  section, 
the  provisions  of  section  2588  of  this  chapter  apply  to  an  appli- 
cation for  letters  of  administration  with  the  will  annexed. 

Former  |  2643.  as  amended  bjr  L.  1881.  ch.  535;  L.  1895,  ch.  734;  L. 
1901,  ^h.  141 ;  L.  1010,  ch.  685,  amended  and  renumbered  by  L.  1914, 
cb.   448.   in  effect  Sept.   1,   1914. 

Original  8oorce.~B.  S.,  pt.  2.   cb.   tit.  2,   i   14. 

f  8604.  [Ani*d,  1914.]  Id.f  rennneiatfon  or  ezelnalon  off 
persons  hnvlnir  prior  rfirht. 

Where  a  person  applies  for  letters  of  administration  with  the 
will  annexed,  as  prescribed  in  the  last  section,  and  another  person 
has  a  rljsht  to  the  administration,  prior  to  that  of  the  petitioner, 
a  citation  must  Issue  accordingly  nnloss  n  renunciation  acknowl- 
edge<l  or  proved  and  duly  certified  of  every  person  having  such 
a  prior  right  is  filed.    The  surrogate  may  in  his  discretion  issue 
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a  citation  tD  a  person  equally  entitled.  The  proceedhura  tbm- 
upon  are  the  same  as  upon  an  application  for  admii^tratioB 
upon  the  estate  of  an  intestate. 

former   I   2644,   amended  and  rennm1i«re4  by  ti.   1914,   di.  448,  tn  effect 
Sept.    1.   1014. 
Original  Source.—  R.  S.,  pt.  2,  ch.  6.  tit.  2,   f  85. 

{  MOS.  tAm'd,  1914.1  notir  #x«e«tor  ot  ««MtiifatMit«r 
mth  the  irlll   annexed   qvallllea. 

An  expontof  from  wliom  ft  bond  is  require  as  preacrfbed  in 
this  chapter,  or  an  adminiBtratoi^  with  the  will  annexed,  mu^. 
before  letters  are  isssued  to  him,  qualify  fts  prescribed  by  low 
with  respect  to  an  administrator  upon  the  estate  of  an  Inteetate; 
and  the  provisions  of  section  2591  of  this  chapter^  with  respect 
to  the  bond  to  be  jfi^en  by  the  administrator  of  an  Intestate, 
apply  to  a  bond  given  pursuant  to  this  section;  except  thiit  ift 
fixing  the  penalty  thereof,  the  surrogate  mitst  take  Into  consid- 
eration the  value  of  the  real  property,  or  of  the  proceeds  thereof, 
which  may  come  to  the  hands  of  the  executor  or  administrator, 
by  virtue  of  any  provision  contained  in  the  will,  and  also  how 
much  of  the  estate,  if  any.  has  already  been  administered. 

Former  t   2646,   amended  and   renumbered  by   L.    1914,   ch*  443,  In  effect 
Sept.   1,   i§14. 
Original  Source.—  K.  S..  pt.  2,  ch.  6,  tit.  2.  f  42.  in  Dart 

9  SMIMI.  f  Am'd,  1889)  1914.]  A»potittai«nt  of  adMlntotntcr 
de  bonis   non. 

When  all  the  administrators,  to  whom  letters  have  been  issued, 
die  or  become  incapable,  or  the  letters  are  revoked  as  to  all 
of  them,  the  surrogate  must  grant  letters  of  administration  de 
bonis  non  to  one  or  more  persons  as  their  successors,  in  like 
manner  as  if  the  former  letters  had  not  been  issued;  and  the 
proceedings  to  procure  the  grant  of  such  letters  are  the  same, 
and  the  same  security  shall  be  required,  as  upon  an  original 
application;  except  that  the  surrogate  may,  in  his  discretion,  in 
case  where  the  estate  has  been  partially  administered  upon  by 
the  former  representative  or  representatives,  fix  as  tjie  penalty 
of  the  bond  to  be  given  by  such  successor  or  successors,  a  aam 
not  less  than  the  value  of  the  assets  of  the  estate  remaining 
unadministered. 

F'ormer  }  2603,  as  amended  br  L.  18S0,  ch.  503,  ammded  and  rfntnibtfed 
by  U  1914.  cb.  443»  in  eCTect  Sept.   1  1914. 

Original  Source.^  E.  S.,  pt.  8,  ch.  6,  tit.  2,  ||  19  and  43;  L.  1837,  ch. 
400,   I  88,  in  part. 
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ARTICLE   SBCXIND. 

Production  and  probate  of  wills;  objections  and  their  trial;  con- 
struction of  tvill»;  qiJMlification  of  eoeecutor;  grant  of  ancilUury 
letters  testamentary  and  of  administration;  qualification  of 
testamentary  trustees;  security  from  testamentary  trustees  and 
eacecutors  acting  as  trustees. 

Sec-     2607.    Petition    to   oomiM'l   production    of   wfll, 

£608.  Probate  of  wills  of  cltlspoH  of  the  United  Stateti  domiciled  in  the 
United  Ktofdom  of  Great  Britain  and  Irt>land. 

2609.  Whc   may   propound  will;   contcnls  of  |)etltlcn. 

2610.  Who   to  be  cited   thefeuiwn ;   contenta   of  citation. 

2611.  Wltnpatsea  to  be  examined;   proof  required. 

3612.  Abaent,  et  cetera,  witnesses  to  lie  accounted  for;  dlBpenslng  with 
testimony;   commission;   proof  of  handwritlbg. 

26 13.  Proof  Of  lost  or  destroyed  will. 

2614.  Pn>batc  not  allowed,  anle:<s  Kurrogate  satisfied,  et  cetera. 

2615.  Construction   of   uill,    how   obtained. 

2616.  Notice  of  probate  to  legatees  and  derlseea. 

2617.  Who  may  file  objections  to  the  probate  of  an  alleged  will;  jnrj 

trial. 
8618.  Notice  to  lefpateea  and'  derlHces  of  objections  filed. 
^610.  Proceedings   upon  Jury   trial   of  cimteMt(>d   probate. 

2620.  Wills   to  oe   recorded  and   rotalneil ;    exception. 

2621.  Will  certified,  or  record  thereof,  may  lie  read  in  evidence. 

2622.  Recording  wills  prored   elsewhere   within   the  state. 

S623.  Records  of  certain  wills  heretofore  proved;  how  far  evidence. 

L624.  Revocation  of  letters  upon  proof  of  will. 

2625.  When  letters  testamentary  may  be  ls8Uo<t. 

S^2u.  Supplementary  letten:;  exectitors  not  named  In  letters  not  to  act 

262T.  Executor  filltag   to  qualify  or  renounce,   how  excluded. 

262A.  Renunciation  by  nominated  executor;  retraction  thereof* 

26S0.  ABcUlary  letters  upon  foreign  probate. 

2630.  idem ;  upon  foreign  grant  of  administration. 

2631.  To   whom   ancillary   letters   granted. 

2632.  Petition:  citation. 

2633.  Hearing:   security. 

2634.  F^rsoos  acting  under  attcillary  letters  must  transmit  assets. 
3635.  Idem;    when    they   may    b«  directed   to   pay,    ot    cetera,    without 

tranamlsaion. 

2636.  Idem;    general   powers  and  duties. 

2637.  How  testamentary  trustee  shall  qualify. 
3688.  Appolntaiebt  of  snecesaor. 

2639.  StHTurlty    to    be    required    from    a    trustee    or    executor    acting    as 

trustt-e. 

2640.  Proceedings  where  testamentary  trustee  is  also  executor  or  admin- 

istrator 

2641.  Appttratloii  of  tMs  chapter. 

I   aoOT.   (Add«4.    1910^    Aai'd,    1014.]    Petltton    to    compel 
pj^odiictloa  of  tir-Ill* 

Whenever  it  shall  appear  by  petition  of  any  person  claiming 
to  be  interestttd  In  the  testate  of  a  decedent,  that  there  is  reason- 
able ground  to  believe  that  any  person  bas  destroyed,  retained, 
concealed,  op  is  conspiring  with  others  to  destroy,  retain  or  con- 
ceal a  will  or  testamentary  instrument  of  a  decedent,  or  bas  any 
knowledge  as  to  such  facts,  the  court  must  make  an  order 
requiring  the  respondent  to  attend  and  be  examined  in  the 
premifles,  and  may  In  such  order  or  otherwise  in  the  proceeding 
re^oSre  tiM  prodmclloB  of  nny  will  or  testaaMntary  inatrument. 
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Ser\'ice  thereof  must  be  made  by  delivery  of  a  certified  copy 
thereof  to  the  person  op  persons  named  therein  and  the  payment 
or  tender  to  each  of  the  sum  required  by  law  to  be  paid  or  ten- 
dered to  a  witness  who  is  subpoenaed  to  attend  a  trial  in  sur- 
rogate's court. 


Former  |  2621a.  as  added  by  U  1810,  cb.  858,  amended  and  rennmhered 
by  U  1714,   ch.  443,  In  effect  Sept.   1,    1914. 

I  260H.  [Added,  1009.  Am'd.  1014.]  Probate  of  iwlll«  of 
eltUena  of  the  I  nlted  Staten  domiciled  in  the  Vattetf  IUa«- 
doni  of  Great  Britain  and  Ireland. 

The  last  will  and  testament  of  any  person  being  a  citizen  of  the 
United  States,  or,  if  female,  whose  father  or  husband  previoosly 
shall   have  declared   his   intention  to   become   Huch   citizen,    who 
shall  have  died,  or  hereafter  shall  die.  while  domiciled  or  resident 
within   the  Ignited    Kingdom   of  Great  Britain    and   Ireland,   or 
any  of  its  dependencieK,  which  shall  afifect  property  within  this 
state  and  which  shall  have  been  duly  proven  within  such  foreign 
jurisdiction,  and  there  admitted  to  probate,  shall  be  admitted  to 
probate  in  any  county  of  this  state  wherein  shall  be  any  property 
affected  thereby,  upon  filing  in  the  office  of  the  surrogate  of  such 
county,  and  there  recording,  a  copy,  of  such  last  will  and   testa- 
ment, certified  under  the  hand  and  seal  of  a  consul-general   of 
the  United  States  resident  within  Huch  foreign  jurisdiction,  to- 
gether with  the  proofs  of  the  said  last  will  and  testament,  made 
and   accepted  within   such   foreign  jurisdiction,   certified  In   like 
manner.     I^etters  testamentary  on  such  last  will  and  testament 
shall  be  issued  to  the  persons  named  therein  to  be  the  executors 
and  trustees,  or  either  thereof,  or  to  those  of  them  who.  prior  to 
the   issuance   of  such   letters,   by   formal   renunciation,    duly   bv- 
knowledged    or    proven,    and    duly    certified,    shall    not    have    re- 
nounced   the   trust   therein   devolved   upon   them:   provided,    that 
before  any  such  will  shall  be  admitted  to  probate  in  any  county 
of  this  state,   the   same  proceedings  shall  be  had  in  the  snrrtv 
gate's  court  of  the  proper  county  as  are  required  by  law  upon 
the  proof  of  the  last  will  and  testament  of  a   resident  of  this 
state  \\ho  shall  have  died  therein;  except  that  there  need  be  cited 
upon  such  probate  proceedings  only  the  beneficiaries  named  in 
such  will. 

Former  |  2705.  as  added  by  L.   1909,  eta.  66,  amended  and  renmnbered  br 
L.   1014.   ch.   443,  In  effect  Sept.   1,    1014. 
Original  Source.— L.   1884.   ch.   631,   f   1. 

I  2e<M>0.    [Added,  1014.]    IViio  may  propound  Willi  conleata 
of  petition. 

A  petition  for  the  probate  of  a  will  may  be  presented  by: 

Any  person  designated  in  the  will  as  executor,  devisee,  legatee, 
testamentary  trustee  or  guardian; 

A  creditor  of  the  decedent,  or  any  other  person  interested  in 
the  estate; 

Any  party  to  an  action  brought,  or  about  to  be  brought,  in 
which  action  the  decedent,  if  living,  would  be  a  proper  party. 

Such  petition  in  addition  to  the  general  allegations  contain^ 
in  section  2521  of  this  chapter  shall  describe  such  will,  and  any 
other  will  of  the  same  testator  on  file  in  the  surrogate's  office,  asd 
set  forth  the  names  and  post  office  addresaee^  bo  far  as  they  ctn 
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Ite  obtained  with  due  diligence,  of  all  the  devisees,  legatees  aod 
beneficiaries  named  in  said  will,  or  in  any  other  will  so  filed. 

Added  by  L.  1914.  ch.  443.  In  effect  Sept.  1.  1014.  Bee  former  i  2614, 
originally  derWed  from  L.  1837,  ch.  400.  |  4,  and  amended  by  L.  1S87. 
cb.    177. 

I  2«10.  [Am'd,  1801,  1882,  1884,  1886,  1814.]  Who  to  bo 
«*ited  thereapon)  content*  of  citation. 

The  followinj^  persons  must  be  cited  upon  a  petition,  pre- 
sented OS  prescribed  in  the  last  section: 

If  the  will  relates  exclusively  to  real  property,  the  husband 
or  wife,  if  any,  and  all  the  heirs  of  the  testator. 

If  the  will  relates  exclusively  to  personal  property,  the  hus- 
band or  wife,  if  any,  and  all  the  next  of  kin  of  the  testator. 

If  the  will  relates  to  both  real  and  personal  property,  the 
hnsband  or  wife,  if  any,  and  all  the  heirs,  and  all  the  next  of  kin 
of  the  testator. 

In  every  case,  each  person  designated  in  the  will  as  executor, 
testamentary  trustee  or  guardian,  and  each  person  named  as 
execntor.  testamentary  trustee  or  guardian,  or  beneficiary  in 
any  other  will  of  the  same  testator  filed  in  the  surrogate's  office. 

In  addition  to  the  general  contents  contained  in  sections  2523 
and  2^4  of  this  chapter,  the  citation  must  also  set  forth  the 
Dame  of  the  person  by  whom  the  will  is  propounded;  whether 
the  will  relates  exclusively  to  real  property,  or  to  personal 
property,  or  to  both;  and  if  the  will  is  nuncupative,  that  fact. 

Former  fl  2615  and  2616,  as  amended  by  L.  1801.  ch.  174;  L.  1892.  ch. 
6Z7:  L.  1894,  ch.  IIS.  and  L.  lOOri.  ch.  43S,  amended  and  renumbered  by 
liu    1914.   ch.  443.  In  effect  Sept.  1,   1914. 

Ortitlnal  Soiirc«  of  f  2615.— L.  1837,  ch.  460.  9  5.  }  2616  wsm  derlTed 
from  R.  8.,  pt  2,  ch.  6,  tit.  2, '9  37,  and  L.   1837.  ch.  460,  S  7. 

9  2011.    [Ani*d,    1814.]     'Wttneaaeii    to    be   eaEaminedi    proof 


Before  a  written  will  is  admitted  to  probate,  two,  at  least, 
of  the  subscribing  witnesses  mast  be  produced  and  examined, 
if  so  many  are  within  the  8tatc«  and  competent  and  able  to 
testify.  Before  a  nuncupative  will  is  admitted  to  probate,  its 
execution  and  the  tenor  thereof  must  be  proved  by  at  leant  two 
witnesses.  The  proofs  must  be  reduced  to  writing.  Any  party 
to  the  proceeding  may  request  the  oral  examination  of  the  sub* 
scribing  witnesses  to  the  will  and  may  examine  such  witnesses 
and  any  other  witness  produced  by  the  proponent  before  the 
surrogate,  without  first  nling  objections  to  the  probate  of  such 
will. 

Former  |  2618,  aa  amended  by  L.  1913.  ch.  412.  amended  and  renumbered 
bj   L.   1914.   ch.  443,   in  eflfect  Sent.   1,   1914. 

Original  Boarce.—  L.  1837,  cb.  460,  parts  of  H  10  and  11. 

§  2612.  [Am'd,  1882,  1888,  1802,  1814.]  Abnent,  t-ic,  ttH- 
nesnen  to  be  accovnted  fori  dinpeniilnff  irith  teatlmonn 
commission  I  proof  of  hnndivritinff. 

The  death,  absence  from  the  state,  or  incompetency  by  reason 
of  lunacy,  or  otherwise  of  a  subscribing  witness  required  to  be 
examined  as  prescribed  in  this  or  the  Inst  section,  or  the  fnct 
that  su/*h  witness  cannot,  with  due  diligence,  be  found  within 
the  state,  or  cannot  be  examined  by  reason  of  his  physical  oi^ 
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mental  condition  may  bo  shown  by  affidavit  or  other  competent 
<»vid(»nc(».  and  when  so  shown  to  the  satisfaction  of  the  surro- 
gate, the  surrogate  may  by  an  order  entered  in  the  minutes  or 
recited  in  the  decree  dispense  with  his  testimony;  or  in  a  case 
wiiere  such  witness  is  absent  from  the  state  and  it  is  shown 
that  his  testimony  can  be  obtained  with  reasonable  diliifence. 
the  anrrogate  may,  in  hta  discretion,  and  shall  upon  the  dernand 
of  any  party,  require  his  testimony  to  be  taken  by  commi^on. 
Where  tlie  testimony  of  a  subscribing  witness  has  been  dispensed 
with  as  provided  in  this  section,  and  one  subscribing  witnesw  has 
been  exau>ined,  the  wiU  may  be  admitted  to  probate  upon  the 
testimony  of  such  subscribing  witness  alone. 

If  all  the  subscribing  witnesses  to  a  written  will  be  dead,  or 
incompetent  by  reason  of  lunacy  or  otherwise,  to  testify,  or 
unable  to  testify,  or  are  absent  from  the  state  and  their  testi- 
mony has  been  dispensed  with  as  provided  in  this  section,  or 
if  a  subscribing  witness  has  forgotten  the  occurrence,  or  testifies 
against  the  execution  of  the  will,  or  was  not  present  with  the 
other  witness  at  the  execution  of  the  will;  the  will  may  never- 
theless be  established,  ui>on  proof  of  the  handwriting  of  the 
testator,  and  of  the  subscribing  witnesses,  and  also  of  such  other 
circumstances  as  would  be  sufficient  to  prove  the  will  upon  the 
trial  of  an  action. 

Fonnor  Sf  2019  ami  2G20,  an  aiuendod  by  L.  1882,  cfa.  390;  U  1888.  cfc. 
608,  and  L.  1902,  cb.  114,  amended  and  renumbered  by  L.  1914,  ch.  443,  la 
eflVct  Si'pt.    1,    1014. 

OrlKlnai  Source  of  f  2610.— L.  1837,  cb.  460,  part  of  ||  10  and  11: 
L.  1841,  ch.  lk;9,  ffi  1-3.  f  2tf20  was  derived  from  B«  S.,  pt  2,  ch.  6^  tit.  1, 
II   13  and  10,    and  L.   1837.    cb.  400,    |   2U. 

I  2613.    [Am*d,  1014.]     Proof  of  lout  or  deatroyed  i«^IL. 

A  lost  or  destroyed  will  can  be  admitted  to  probate  in  a  surro- 
gate's court,  but  only  in  a  case  where  a>  judgment  establiahing 
the  will  could  be  rendered  by  the  supreme  court,  as  prescribed 
in  section  1865  of  this  act. 

Former  |  2021,  amended  and  renumbered  by  L.  1014,  cb.  443,  In  effect 
Sept.    I.    1914. 

Original  Source.—  L..  1870,  ch.  859,  |  8.  See  also  R.  S.,  pt.  2,  di.  fl. 
tit.   1,   j  OTb. 

I  2<n4.  rAin*d,  1914.]  Probate  not  aUowed,  vnleMi  aarro- 
ffate  aatialledy  etc. 

Before  adnii.ttinp  a  will  to  probate,  the  surrogate  must  inquire 
particularly  into  all  the  facts  and  circumstancp.s,  and  must  be 
satisfiod  with  the  genuineness  of  the  will,  and  the  validity  of  its 
execution. 

If  it  appears  to  the  surrogate  that  the  will  was  duly  executed: 
and  that  the  testator,  at  the  time  of  executing  it,  was  in  ail 
respects  competent  to  make  a  will  and  not  under  restraint;  it 
must  be  admitted  to  probate  as  a  will  valid  to  pass  real  property, 
or  personal  property,  or  both,  as  the  surrogate  determines,  and 
tho  petition  and  citation  require,  and  must  be  recorded  accord- 
inffly.  The  decree  admit  ting  it  to  probate  must  state  wh«»thi»r 
tho  probate  was  or  was  not  contested. 

Former  ||  2622  and  2023,  ameoded  and  renumbered  by  L.  1914,  ch.  4IS.  to 
effftot   Srpt.    1,    1014. 

OrljrluHl  Source  of  f  2022.  -  L.  IKVr,  ch.  460.  perta  of  ||  10  and  IT. 
I  2038  wan  deriTed  from  R.  8.,  pt.  2,  cb«  6,  tit  1.  I  14;  U  1837»  «k.  4m» 
I   18;   L.    1877,   ch.   200,    |   2. 
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i  asiS.    \Am^^    lOlO,    1013,    1914.]     Conatrvction    of    wlll» 


An  pxecntor,  administrator  with  th«  will  annexed,  or  any 
person  interested  in  obtaiDing  a  determination  as  to  the  validity, 
oonstruotion  or  effect  of  any  disposition  of  property  contained 
in  a  will,  may  present  to  the  surrogate's  court  in  which  such 
will  was  probated,  a  petition  setting  forth  the  facts  which  show 
his  interest,  the  names  and  post-office  addresses  of  the  other 
parties  interested,  and  the  particular  portion  of  such  will  con- 
cerning which  he  requests  the  determination  of  the  court. 

If  the  surrogate  entertains  the  application,  a  citation  shall 
issue  to  all  persons  interested  in  the  qncf^tion  to  be  presented, 
to  show  cause  why  such  determination  should  not  be  made.  On 
the  return  of  the  citation  the  surrogate  shall  make  such  decree 
as  justice  rt  quires. 

If  a  party  expressly  puts  in  issue  in  a  proceeding  for  the 
probate  of  a  will  the  validity,  construction,  or  effect  of  any 
disposition  of  property,  contained  in  such  will,  the  surrogate 
may  determine  the  question,  upon  rendering  a  decree,  after 
notice  given  in  such  manner  as  the  surrogate  directs  to  all  per- 
sons interested  who  do  not  appear  on  such  application  in  person 
or  by  attorney;  or,  unless  the  decree  refuses  to  admit  the  will 
to  probate,  by  reason  of  a  failure  to  prove  any  of  the  matters 
specified  in  section  2014,  may  admit  the  will  to  probate  and 
reserve  the  questions  so  raised  for  future  consideration  and 
decree. 

Former  f   2624,   w  amended   by  L.   1010,   ch.   584.   and   L.   1913,   cb.   337, 
ameodPil  and  reonmbertd  bv  L.   11)14.   cU.  443,  In  effect  Sei^t.   1,   1914. 
Original  Source.—  L.    1^70,   ch.  3,">9,    g    11. 

§  SeiO.    [Added,  1014.]     Notice  of  probate  to  learatees  and 
deviiieeii. 

Before  letters  are  issued,  there  shall  be  filed  in  the  surrogate's 
court  a  written  notice,  entitled  in  the  i)roceeding.  stating  the 
name  of  the  testator,  that  his  last  will  and  testament  has  been 
offered  for  probate,  or  probated,  as  the  case  may  be,  and  the 
name  and  post-office  address  of  the  proponent,  and  of  each  and 
every  legatee,  devisee  or  other  beneficiary,  as  set  forth  in  the 
petition,  who  has  not  been  cit^d  or  has  not  appeared  or  waived 
citation,  with  proof  by  affidavit  of  the  mailing  of  a  copy  of  such 
notice  to  each   of  said  beneficiaries. 

Added  b7  U   1914,   c'.i.  443,  in  effect  Sept.   1,   1914. 

f  2817.    [Added,    1f>14.1    IVho    may    file    obJectionM    to    the 
probate  of  an  allear^d  will|  Jary  trial. 

Any  person  interested  in  the  event  as  devisee,  legatee  or  other- 
wise,'in*  a  will  or  codicil  offered  for  probate:  or  interested  as 
heir-at-law,  next  of  kin,  or  otherwise,  in  any  property,  any  por- 
tion of  which  is  disposed  of  or  affected,  or  any  portion  of  which 
IS  attempted  to  be  disposed  of  or  affected,  by  a  will  or  codicil 
offered  for  probate:  or  is  interested  as  devisee,  legatee,  executor, 
testamentary  trustee  or  guardian  in  any  other  will  or  codicil 
alleged  to  have  been  made  by  tho  same  testator  and  not  duly 
revoked  by  him;  may  file  objections  to  any  will  or  codicil  so 
offered  for  probate. 

Such  objections  mast  be  filed  at  or   before  the  close  of  the 
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testimony  taken  before  the  surrogate  on  bfthalf  of  the  proponent 
or  at  Hiioh  subsequent  time  ns  the  surrogate  may  direct,  and  if  a 
jury  trial  of  any  issue  is  desired  the  same  shall  be  demanded 
in  the  objet'tions. 

Added  by  L.   1914,  ch.  443,  in  effect  Sept.   1.   1914. 


§  2018.    [Added,  1914.]    Notice  to  leffAtees  and  deirlaeea  of 
objectionii  tiled. 

Whenever  objections  are  filed  to  the  probate  of  a  will,  the 
proponent  shall  tile  the  notice  specified  in  section  2tUtS  and 
ser%-e  the  same  on  each  of  the  parties  therein  named,  and  npoa 
any  other  persons  directed  by  the  surrogate  to  be  notified,  in 
such  manner  and  within  such  time  sm  the  surrogate  shall  <lirect, 
which  notice  shall  have  the  additional  statement  included  in  or 
endorsed  thereon  that  objections  have  been  filed  to  the  probate 
of  such  will  and  that  the  same  will  be  heard  on  a  day  or  at  a 
term  of  court  therein  stated.  Proof  of  due  service  of  such  notice 
shall  he  made  and  filed  in  the  surrogate's  office,  and  any  decree 
in  the  proceeding  shall  not  aifect  thr  right  or  interest  of  any 
such  person  unless  he  shall  have  been  so  notified. 

Added  by  L.    1914,   ch.   443,   in  effect  Sept.'  1.    1914. 

S  2619.    r  Added,    1914.]     Prooeedlnara    upon    Jnrr    tri«1    of 
contested  probate. 

Upon  the  trial  before  the  court  and  a  jury  of  the  objections 
filed  to  the  probate  of  a  will,  or  codicil;  or  either,  the  verdict  of 
the  jury  or  any  order  or  decision  of  the  judge  holding  the  court 
shall  be  entered  in  the  minutes  of  the  court;  and  if  the  trial 
was  not  held  in  the  surrogate's  court,  such  verdict,  order  cr 
decision  shall  be  certified  by  the  clerk  of  the  court  to  the  sur 
rognte's  court,  whereupon  the  surrogate  shall  enter  a  final  decree 
accordingly. 

Added  by  L.    1914,   ch.  443,  In  effect  Sept.    1,   1914. 

S  2620.    fAni'd,    18MK,    1902,    1914.]     'Wllla    to    be    recorded 
and    retained)    exception. 

Every  will  admitted  to  probate,  together  with  the  decree,  order 
or  judgment  admitting  it  to  probate  shall  be  recorded  in  the 
proper  surrogate's  court.  Where  a  written  will  is  proved,  it 
must  be  filed  and  remain  in  the  surrogate's  ofilce.  But  when  it 
shall  be  shown,  by  affidavit  or  otherwise,  to  the  aatisf action  of 
the  surrogate,  that  the  decedent  left  real  or  personal  property  in 
another  state  or  territory  of  the  United  States  or  in  a  foreign 
country,  and  that  the  laws  of  such  state,  territory  or  country  re- 
quire the  production  of  the  original  will  before  the  provisions 
thereof  become  efifective,  the  surrogate  may,  at  any  time  after 
probate,  and  upon  such  notice  to  the  parties  interested  in  the 
estate  as  he  may  think  proper,  cause  any  original  will  remain- 
ing on  file  in  his  otfice  to  lie  sent  by  post  or  otherwise  to  any 
court  whi<*h.  or  to  any  officer  of  such  state,  territory  or  c«)untr.T 
who,  under  the  laws  thereof,  is  empowered  to  receive  the  same 
for  probatP,  or  may  deliver  such  will  to  any  person  interested 
in  the  probate  thereof  in  such  state,  territory  or  country,  or  to 
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his  represc^ntntive,  upon  such  terms  as  he  shall  think  proper  for 
the  preservation  of  the  will  and  the  protection  of  other  parties 
interested  in  the  estate. 

Amended  by  L.  1888,  eh.  508;  L.  1902,  du  114,  and  L.  1914,  cb.  448, 
In    eCTect  Sept.    1,    1914. 

Original  Source.—  B.  S.,  pt.  2,  ch.  6,  tit.  1,  ||  13  and  18,  and  L.  1837. 
ch.     460,     I    20. 

ft 

t  2G21.  [Am»d,  1A82,  1910,  1914.]  TITlll  certllled,  or  record 
tla^reof,  ftiAy  be  read  in  evidence. 

The  surrogate  must  cause  to  be  indorsed  upon,  or  annexed  to, 
the  oriirinal  will  admitted  to  probate,  or  the  exemplified  cop.Y.  or 
statement  of  the  tenor  of  the  will,  which  was  admitted  without 
production  of  an  original  written  will,  a  certificate,  under  his 
band,  or  the  hand  of  the  clerk  of  his  court,  and  his  seal  of  office. 
Htatin^  that  it  ha.s.  upon  due  proof,  been  admitted  to  probate,  as 
a  will  valid  to  pass  real  or  personal  propertj',  or  both,  as  the 
ease  may  be.  The  will,  or  the  copy  or  statement,  .so  authenti- 
cated, the  record  thereof,  or  an  exemplified  copy  of  the  record, 
may  be  read  in  evidence,  as  proof  of  the  original  will,  or  of 
the  contents  or  tenor  thereof,  without  further  evidence,  and  with 
liie  effect  specified  in  this  chapter. 

Former  f  2829,   aa  amended  by  L.   1882,  ch.    399.   and   L.    1910.   cb.   578. 
amended   and   renumbered    by   L.    1914,   eb.   443,    in  effect  Sept.    1.    1014. 
Original  Source.—  K.  8.,  pt.  2,  ch.  G,   Ut  1,  I  15,  and  tit.  2,   i  58. 

i2022.    rAm*d9   1914.]    ReeordlniT  'wUla  proved  elaewhere 
thin    tbe   stnte. 

A  certified  copy  of  a  will  of  real  property,  proved  and  re- 
corded in  any  court  of  the  state  of  competent  jurisdiction,  must 
be  recorded  upon  the  request  of  any  person  interested  therein,  in 
the  oflice  of  the  county  clerk  or  register  as  the  case  requires  of 
any  county  in  which  real  property  of  the  testator  is  situated. 

Former   f   2830,    amended   and   renumbered   by    L.    1914,    cb   443,    In   effect 
Sept.    1,   1914. 

Original  Source.— L.    1837,    cb.   460,    |   68,    in   part. 

f  2628.    [Am*d,  1881,  1894,  1901,  1914.]     Recorda  of  certain 
ifvills  heretofore  proved;  hoiv  far  evidence. 

The  exemplification  of  the  record  of  a  will,  proved  before  the 
judge  of  the  former  court  of  probate,  and  recorded  in  his  office 
before  the  first  day  of  January,  in  the  year  seventeen  hundred 
and  eighty-five,  certified  under  the  seal  of  the  officer  having  cus- 
tody of  the  record,  must  be  admitted  in  evidence  in  any  case, 
after  it  has  been  made  to  appear  that  diligent  and  fruitless  search 
has  been  made  for  the  original  will. 

A  certified  copy  of  the  last  will  and  testament  of  any  deceased 
person,  which  has  been  admitted  to  probate,  whether  as  a  will 
of  real  or  personal  property,  or  both,  and  recorded  in  the  office 
of  the  surrogate  in  any  county  of  this  state,  shall  be  admitted  in 
evidence  in  any  of  the  courts  of  this  state,  without  the  proof.s 
and  examination  taken  on  the  probate  thereof,  and  whether 
such  proofs  shall  have  been  rpcord^d  or  not.  with  like  effect  as 
if  the  original  of  such  will  had  been  produced  r.nd  proven  in 
ftnch  court,  when  thirty  years  have  elapsed  since  the  will  was 
fadmitted  to  probate  and  recorded.     And  the  recording  of  such 
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will  shall  be  evidence  thnf  tbe  same  was  duly  admitted  to  pn>- 
batf\  The  exemplifirr.tion  of  the  rcoord  of  a  will  which  his 
been  proved  before  the  surrogate  or  judjyo  of  probate,  or  oth« 
oflieer  exercising  the  like  jurisdiction  of  another  state  must,  when 
certified  by  the  otflcer  having  by  law,  when  the  certificate  wai 
in.idf,  custody  of  the  record,  be  admitted  in  evidence  as  if  the 
original  w^ill  was  produced  and  proved,  when  thirty  years  have 
elapsed  since  the  will  was  proved. 

Former  IS  2031  and  2632.  an  amr^ndM!  by  U  1881.  eh.  705;  L  t8M. 
cb.  89,  aod  L.  1901,  ch.  540,  amended  and  renumbered  by  L  1914,  oh.  443,  !■ 
effect   Sopt.    1.   1914. 

Original  Source  of  f  2Q31.—  R.  8.,  pt.  2,  eb.  6,  tit.  1,  I  20.  |  2832  ww» 
dertred  from  L.   1857,  cb.  173;  L.  1871,  cb.  861,  f  1. 

§  2624.  [Am'dy  1914.]  ReToeatlon  of  letter*  npoa  proof 
off  will. 

Where,  atter  letters  of  administration,  on  the  ground  of  in- 
testacy, have  been  granted,  a  will  is  admitted  to  probate,  and 
letters  are  issued  thereupon;  or  where,  a  subsequent  will  is 
admitted  to  probate  and  letters  are  issued  thereupon;  the  decree, 
granting  probate,  must  revoke  the  former  letters. 

Former   |  2684,   amended  and  reaumbered   by  L.   1914,   cb.  44ai»   In  cfftct 
Sept.    1.    1914. 
Original   Source.— H.  8.,   pt   2,   cb.  6,   tit.   2,    |  46. 

I  262S.  [Added,  1914.]  'Wlien  lettem  tentamentArr  Hiay 
be  luaiied. 

After  a  will  has  been  admitted  to  probate  any  person  entitied 
to  letters  thereunder  who  is  competent  by  law  to  serve,  and 
who  appears  and  qualifies,  is  entitled  to  letters  teetamenttry 
thereupon. 

A  person  entitled  to  letters  upon  a  contingency  may  appear  tad 
show  that  the  contingency  has  happened  by  which  he  is  entitled 
to  such  letters. 

A  person  named  as  an  executor  by  a  person  other  than  the 
testator  under  a  valid  power  contained  in  a  will,  must  appear  and 
file  an  acknowledged  or  proved,  and  duly  certified  selection  of 
himself  as  an  executor  within  fifteen  days  after  the  date  of  th^ 
decree  admitting  the  will  to  probate,  in  default  whereof  the 
power  of  selection  is  deemed  to  have  been  renounced,  unless  for 
good  cause  shown  the  surrogate  extends  anch  time  or  relieves  the 
default. 

Added  by  U  1914,  cb.  443,  In  effect  Sept.  1,  1914. 

I  2620.  rAm>d>  ISIKI,  1814.]  Snpplememtarjr  letterai  e>- 
ecatom  not  named  in  lettera  not  to  sot. 

If  the  disability  of  a  person  under  age,  or  an  alien  named  ai 
executor  in  a  will,  be  removed  before  the  execution  of  the  pr©* 
visions  of  such  will  i«  completed,  he  shall  be  entitled,  on  petition 
beiiif?  filed  setting  forth  the  facts  to  supplementary  letters  testa- 
mentary, to  be  issued  in  the  same  manner  as  the  original  letters, 
and  authorized  to  join  in  the  execution  of  the  will  with  the  per 
sons  previously  appointed.  A  person  named  in  a  will  as  execntcr, 
shall  be  deemed  to  be  superseded  by  the  issue  to  another  penm 
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of   letters  testamentary,   and  shall  have  no  power  or  authority 
whatever  as  such  executor  until  he  appears  and  qualifies. 

F^rm^r  f  2613,  an  amendFed  by  L.  1893,  ch.  686,  amfmded  and  rentimbcrcd 
by   L.    1914,  cb.  443,  in  effect  Sept.  1,  1914. 

Orifflnal  Soarce. —  The  amendment  of  1893  Substituted  this  section  for  R.  S., 
pt.    2,   cb.  6.  tit.  2,   If  5,  15,  IG,  and  22. 

t  2087.  f  Am*d,  1888,  1914.1  Execvtor  failing  to  qaallfy 
or    renonitce,   hoiv   excluded. 


If  a  person  named  as  executor  in  a  will,  does  not  qualify  or 
renounce,  within  fifteen  days  after  probate  thereof;  or  if  a  per- 
son chosen  by  virtue  of  a  power  in  the  will,  does  not  qualify  or 
renounce  within  fifteen  days  after  the  filing  of  th<*  instrument 
desifrnatin^  him;  or,  in  either  case,  if  objections  are  filed,  and 
the  executor  does  not  qualify  or  renounce,  within  five  days 
after  th<*v  are  determined,  in  his  favor,  or,  in  a  cnfse  specified  in 
section  2507  of  this  chapter,  within  five  days  after  an  objection 
hna  been  established;  the  surrogate  must,  upon  the  application 
of  any  other  executor,  or  any  creditor  or  person  Interested  in 
the  estate,  make  an  order  requirinj?  him  to  qualify  within  a  time 
therein  specified;  and  directing  that,  in  default  of  so  doing,  he 
be  deemed  to  have  renounced  his  appointment.  Where  it  ap- 
pears, by  affidavit,  or  other  written  proof,  to  the  satisfaction  of 
the  surrogate,  that  such  an  order  cannot,  with  due  diligence,  be 
served  personally  witTiiin  the  state,  upon  the  person  therein 
Dained>  the  surrogate  may  prescribe  the  manner  in  which  it 
must  be  served,  w^hich  may  be  by  publication.  If  the  person, 
so  appointed  executor,  does  not  qualify  within  the  time  fixed, 
or  within  such  further  time  as  the  surrogate  allows  for  that 
purpose,  an  order  must  be  made  reciting  the  facts,  and  declaring 
that  he  has  renounced  his  appointment  as  executor. 

Such  an  order  may  be  revoked  by  the  surrogate  in  his  discre- 
tion, and  letters  testamentary  may  be  issued  to  the  person  so 
failing  to  renounce  or  qualify,  upon  his  application,  in  a  case 
where  he  might  have  retracted  an  express  renunciation,  as  pre- 
scribed in  the  next  section. 

Pormer  f  2642,  bk  amended  by  L.  18S3,  rh.  401,  amended  and  renumbered 
lU   Lu    1914,   cb.  443,   in  effect  Sept.    1,    1914. 
Orltfliial  Source.— R.  B.,  pt.  3,  cb.  G,  tit.  2,  |f  9-12. 

§  2628.  F.\m*d>  1014.]  Renvnclatlon  by  nominated  ex- 
ecutor; retraction  thereof. 

A  person,  named  as  executor  in  a  will,  may  renounce  the  ap- 
pointment by  an  instrument  in  writing,  signed  by  him,  and 
acknowledged*  or  proved,  and  duly  certified,  or  attested  by  one  or 
more  witnesses,  and  proved  to  the  satisfaction  of  the  surrogate, 
Such  a  renunciation  may  be  retracted  by  a  like  instrument,  at 
any  time  before  letters  testamentary,  or  letters  of  administra- 
tion with  the  will  annexed,  have  been  issued  to  any  other  per- 
son in  his  place;  or,  after  they  have  been  so  issued,  if  tb^y  have 
been  revoked,  or  the  person  to  whom  they  were  issued,  has 
died,  or  become  a  lunatic,  and  there  is  no  other  acting  executor 
or  administrator.  Where  a  retraction  is  so  made,  letters  testa- 
mentary may.  in  the  discretion  of  the  surrogate,  be  issued  to  the 
persoq  'making  it  upon  such  notice  as  the  surrogate  may  require, 

08S 


§§  2629-30  SURROGATES'  COURTS.  c.  18,t.3,a.? 

An    instrument   specified   in   this   section   must   be   filed   in   the 
surrogate's  office. 

Former   |   2639,   amended   and    renumbered   by   L.    1914,   cb.   443,    in    effect 
Sept.    1.    1914. 
Original  Source.—  K.  S.,   pt.  2,   cb.  6.  tit.  2,   |  8. 

§  2620.  fAiu'd,  1888,  1909,  1014.]  Ancillary  letter*  vpoa 
forelsrn   probmte. 

Where  n  will  of  personal  property  made  by  a  person  who 
resided  without  the  state  at  the  time  of  the  execution  thereof, 
or  at  the  time  of  his  death,  has  been  admitted  to  probate  or 
estahMshod  within  the  foreign  country,  or  admitted  to  probate 
within  the  state  or  the  territory  of  the  United  States,  where 
it  w»is  exocutod.  or  where  the  testator  resided  at  the  time  of  his 
death;  the  surrogate's  court  having  jurisdiction  of  the  estate, 
must,  upon  an  application  made  as  prescribed  in  this  articled 
accompanied  by  a  copy  of  the  will,  and  of  the  foreign  letterci,  if 
any  have  been  issued,  authenticated  as  prescribed  in  section 
forty-five  of  the  decedent  estate  law,  I'ocord  the  will  and  the 
foreign  letters,  and  issue  thereupon  ancillary  letters  testamentary, 
or  ancillary  letters  of  administration  with  the  will  annexed,  as 
the  case  requires. 

Form(>r  f  2695,  as  amended  by  L.  1888,  cb.  495,  and  U  1909.  ch.  66, 
amended  and  renumbered  by  L.   1914,   ch.  448,   In  effect  Sept.   1.    1914. 

Orislual  Source.— li.  S.,  pt  2,  ch.  6.  tit.  1,  |  68a,  last  half;  L.  1840. 
cb.   384,   I   2. 

§  208O.  [Am*d,  1881,  1888,  1009,  1&14.]  Id.|  upon  foreis« 
grwLnt  of  administration. 

Upon  application  by  the  party  entitled  as  hereinafter  provided, 
or  by  his  duly  authorized  attorney-in-fact  made  as  prescribed  in 
this  article,  to  a  surrogate's  court  having  Jurisdiction  of  the 
estate,  and  upon  the  presentation  of  a  copy,  authenticated  as 
prescribed  in  section  forty-five  of  the  decedent  estate  law.  of 
letters  of  administration  upon  the  estate  of  a  decedent  who 
resided  at  the  time  of  his  death  without  this  state,  but  within 
the  United  States,  granted  within  the  state  or  territory  where 
the  decedent  so  resided,  or,  in  cases  where  the  decedent,  at  the 
time  of  his  death,  resided  without  the  United  States,  upon  the 
presentation  to  such  surrogate's  court  of  satisfactory  proof  that 
the  party  so  applying  either  personally  or  by  such  attorney-in- 
fact,  is  entitled  to  the  possession  in  the  foreign  country  of  the 
personal  estate  of  such  decedent,  the  surrogate's  court  to  which 
such  copy  of  such  foreign  letters  so  authenticated,  or  such  proof, 
is  so  presented,  must  issue  ancillary  letters  of  administration 
in  accordance  with  such  application,  except  in  the  following 
cases: 

1.  Wliere  original  letters  testamentary  or  ancillary  letters  npon 
foreign  probate  have  been  previously  issued,  or  the  application 
therefor  has  not  been  finally  disposed  of. 

2.  Where  original  letters  of  administration,  upon  the  estate, 
have  been  previously  issued  to  a  person  entitled  to  the  same,  who 
IS  legally  competent  to  act,  or  the  application  therefor  has  not 
been   finally  disposed  of. 

Former  |  2696,  as  ameti(le<l  by  T..  18S1.  rh.  535;  L.  1888,  ch.  4*5,  tB« 
L.  10r»,  oh.  6r>,  aiuondod  and  i-pnuinbered  by  L.  1914,  cb,  4^  ta  effect 
Sopt.    1.    1914. 

Original  Source.— B,  S.,  pt.  2,  ch.  0.  tit.  2,  i  Si, 

680      . 
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t  3681.    [Am'd,    1881,    1914.J     To    wbom    ancUlary    letters 


Where  the  will  specially  appoints  one  or  more  persons  as  the 
executor  or  executors  thereof,  with  respect  to  personal  property 
situated  within  the  state*  the  ancillary  letters  testamentary  must 
be  directed  to  the  person  or  persons  so  appointed,  or  to  those  who 
are  competent  to  act  and  who  qualify.  If  all  are  incompetent 
or  fail  to  qualify,  or  in  a  case  where  such  an  appointment  is  not 
raadp,  ancillary  letters  testamentary,  or  ancillary  letters  of  ad- 
ministration, issued  as  prescribed  in  this  article,  must  be  directed 
to  the  perHon  named  in  the  foreign  letters  or  to  the  person 
otherwise  entitled  to  the  possession  of  the  personal  property  of 
the  decedent,  unless  another  person  applies  therefor,  and  files 
with  his  petition,  an  instrument,  executed  by  the  foreign 
executor  or  administrator,  or  person  otherwise  entitled  as  afore- 
Kaid;  or,  if  there  are  two  or  more,  by  all  who  have  qualified  and 
are  acting;  and  also  acknowledged,  or  proved,  and  duly  certified, 
authorizing  the  petitioner  to  receive  such  ancillary  letters,  in 
which  case,  the  surrogate  mu?t,  if  the  petitioner  is  a  fit  and 
competent  person,  issue  such  letters  directed  to  him.  Where 
two  or  more  persons  are  named  in  the  foreign  letters,  or  in  an 
instrument  executed  as  prescribed  in  this  section,  the  ancillary 
letters  may  be  directed  to  either  or  any  of  them,  without  naming 
the  others,  if  the  others  fail  to  qualify,  or  if,  for  good  cause 
shown  to  the  surrogate's  satisfaction,  the  decree  so  directs. 

Former  |  2607,  a«  amended  by  L.  1881,  eh.  635,  amehded  and  renumbered 
by   L.    1914,   cb.  443,  In  effect  Sept.    1,   1914. 
Original  Source.— L.   1863,  cb.  403,   |  1,  In  part. 

§  2932.    [Am'd,    1808,    1010,    1014.]    Petition;    citation. 

An  application  for  ancillary  letters  testamentary,  or  ancillary 
letters  of  administration,  as  prescribed  in  this  article,  must  be 
made  by  petition  which  must  set  forth  the  amount  of  security 
given  on  the  original  appointment,  the  name  and  resideuce  of 
each  creditor,  or  person  claiming  to  be  a  creditor  residing  within 
the  state,  and  the  amount  of  his  claim  so  far  as  the  same  may 
be  ascertained.  Citation  shall  thereupon  issue  to  the  state  comp- 
troller, and  to  such  creditors,  and  may  issue  generally  to  all 
creditors  or  persons  claiming  to  be  creditors. 

Former  |   2698,   an  amended  by  L.    1899,   cb.   717,   and  U    1910,   cb.   234, 
amended   and   renumbered   by   L.    1914,   cb.   443,   In  eflEect  tSept.   1,    1914. 
Original  Source.— L.    1863,   cb.   403,   ii   2,   3. 

S  2688.    [Am*d,    1014.]    Hearinflri    ■ecnrlty. 

Upon  the  return  of  the  citation,  the  surrogate  must  ascertain, 
as  nearly  as  he  can  do  so,  the  amount  of  debts  due  or  claimed 
to  be  due  from  the  decedent  to  residents  of  the  state.  Before 
ancillary  letters  are  issued,  the  person  to  whom  they  are 
awarded,  must  qualify,  as  prescribed  for  the  qualificatiou  of  an 
administrator  upon  the  estate  of  an  intestate;  except  that  the 
penalty  of  the  bond  may,  in  the  discretion  of  the  surrogate,  be 
in  such  a  sum,  not  exceeding  twice  the  anionut  which  appears 
to  be  due  from  the  decedent  to  residents  of  the  state,  ns  will,  in 
the  surrogate's  opinion,  effectually  secure  the  payniout  of  those 
ie\>X»t  9r  the  ^uus  which  the  rei$ideut  creditors  wiU  be  entitled 
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to  receive,  from  the  persons  to  whom  the  letters  are  issned,  npon 
an  accounting  and  distribution,  either  within  the  state,  or  within 
the  jurisdiction  where  the  principal  letters  were  issued.  If 
how(*ver  there  appear  to  be  no  such  creditors,  or  transfer  tax 
assessable,  and  a  citation  to  show  cause  why  such  letters  shoukl 
not  issue  without  a  bond,  has  been  directed  generally  to  all 
creditors  within  the  state  and  has  been  duly  serred  by  pub- 
lication, such  letters  may  issue  without  a  bond. 

Former   |   2689,    amended   and   renumbered   by   L.    1914,    ch.    443,    Is   effect 
Sept.    1,    1914. 
Original  Huurce.— L.   18G3,   cb.   403,   f   1,  in  iMixt. 

%  2<I34.    [Am*d,  1014.]     Persoim  aictlnar  under  ancillary  let- 
terH  inniit  trauMmlt  aiiaets. 

The  person  to  whom  ancillary  letters  are  issued,  as  prescribed 
in  this  article,  must  unless  otherwise  directed  in  the  decree 
awarding  the  letters;  or  in  a  decree  made  upon  an  accounting; 
or  by  an  order  of  the  surrogate,  made  during  the  administra- 
tion of  the  estate;  or  by  the  judgment  or  order  of  a  court  of 
record,  in  an  action  to  which  that  person  is  a  party;  transmit 
the  money  and  other  personal  j)roperty  of  the  decedent,  received 
by  him  after  the  letters  are  issued,  or  then  in  his  hands  in 
another  capacity,  to  the  state,  territory,  or  country,  where  the 
principal  letters  were  granted,  to  be  disposed  of  pursuant  to  the 
laws  thereof. 

Former   $   27Ui),   amended   and  renumbered  by   U    1914,   ch.   443,    in  effect 

Sept.    1.    1914. 
Original  Source:     New. 

§  2085.   [Renam.,  1014.]    Id.;   wlien  they  may  be  direeied 
to  pay>  etc.,  'vrltliont  tranmniiialon. 

The  surrogate's  court,  or  any  court  of  the  state,  which  has 
jurisdiction  of  an  action  to  procure  an  accounting,  or  a  judgment 
construing  the  will,  may  in  a  pro^wr  case,  by  its  judgment  or 
decree,  direct  a  person,  to  whom  ancillary  letters  are  issued  as 
prescribed  in  this  article,  to  pay,  out  of  the  money  or  the  afails 
of  the  property,  received  by  him  under  the  ancillary  letters,  and 
with  which  he  is  chargeable  upon  his  accounting,  the  debts  of 
the  decedent,  due  to  creditors  residing  within  the  state:  or,  if 
the  amount  of  all  the  decedent's  debts  here  and  elsewhere  ex- 
ceeds the  amount  of  all  the  decedent's  personal  property  appli- 
cable thereto,  to  pay  such  a  sum  to.  each  creditor,  residing 
within  the  state  as  equals  that  creditor's  share  of  all  the  dis- 
tributable assets,  or  to  distribute  the  same  among  the  legatees 
or  next  of  kin,  or  otherwise  dispose  of  the  same,  as  justice 
requires. 

Former  §  2701.  renumbered  by  L.  1914,  cb.  443,  In  effect  Sept.  1,  1914. 
Original  Source:     New. 

§  2080.    [Am'dy  1014.]    Id.j  greneral  powem  and  duties. 

The  provisions  of  this  chapter,  relating  to  the  rights,  powers, 
duties  and  liabilities  of  an  executor  or  administrator,  apply  to  a 
person  to  whom  ancillary  letters  are  granted,  as  prescribed  In 
this  article;  except  those  contained  in  title  fourth  thereof  re- 
lating to  the  mortgage,  lease  or  sale  of  real  property,  or  wh^re 
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special  provision  is  otherwise  made  in  this  article;  or  where  a 
ooutrary  intent  is  expressed  in,  or  plainly  to  be  inferred  from, 
the  context. 

Former   f   2702,   amended  and  renombered  by  L.   1914,   ch.  443,   In  effect 
Sept.    1.    1914. 

Ortflnal  tiource:     New. 

I  2037.    [Added,    1014.]    How    testamentary    trustee    sball 


A  testamentary  trustee  named  in  a  will  or  appointed  by  the 
surro^nte  shall,  before  exercising  the  duties  of  his  office,  qualify 
by  taking  and  filing  with  the  surrogate  an  oath  of  office  and 
such  boml  as  may  be  required  by  the  surrogate. 

A  trust  company  or  other  trustee  exempted  by  law  from  tak- 
ing an  oath  of  office,  and  filing  a  bond,  shall  file  a  consent  to 
accept  such  appointment  duly  executed  and  acknowledged. 

Added  by  L.   1914,  cb.  443,  In  effect  Sept.   1,   1914. 

I  2<ld9.    rAm*dy     1884,    1008,    1»14.]     Appolittmeat    of    s«e- 
i«or. 


When  all  the  persons  named  In  a  will  as  testamentary  trustees 
die  prior  to  the  probate  of  the  will,  or  by  an  instrument  in 
writing  renounce  the  appointment,  or  when  all  the  testamentary 
trustees  die  or  become  incompetent,  or  are  bv  a  decree  of  the 
surrogate's  court,  removed,  or  allowed  to  resign,  or  where  one 
of  two  or  more  persons  named  in  a  will  as  testamentary  trus- 
tees dies  prior  to  the  ijrobate  of  the  will,  or  by  an  instrument 
in  writing,  renounces  his  or  their  appointment,  or  where  one  of 
two  or  more  testamentary  trustees  dies  or  becomes  a  lunatic,  or 
is  by  decree  of  the  surrogate's  court  removed  or  pllowed  to 
resign,  and  the  trust  has  not  been  fully  executed,  the  surrogate's 
court  may  appoint  a  successor  or  successors,  unless  such  appoint- 
ment would  contravene  the  express  terms  of  the  will,  or  in  a 
ease  where  there  is  a  trustee  in  office,  unless  all  the  beneficiaries 
waive  such  appointment  in  writing.  Until  a  successor  is  ap- 
pointed the  remaining  trustee  or  trustees  may  proceed  and  exe- 
cute the  trust.  The  successor  may  be  appointed  upon  the  appli- 
cation of  any  person  interested  and  upon  notice  to  such  persons 
as  the  surrogate  may  designate. 

Pom»»»r  f  2818,  an  amended  by  t..  Ift84,  <?h.  408.  and  L.  1903,  ck.  370, 
aniemied  and  renumbered  by  L.   1914,   cb.  443,  in  efTect  Sept.    1.    19H. 

OrfnUiml  Sonree.^  Innerted  by  the  ameoduent  ot  itil^  at*  a  Hubntltute  for 
R.  S.,  pt.  2,  cb.  6,  tit.  3,  13  34-37,  39. 

«  2489.  [Added,  1914.1  Secvrfty  to  l»e  required  from  a 
trustee  or  executor  utetiny  as  trustee. 

Whenever  by  any  last  will  and  testament,  or  by  an  order  of 
tlie  surrogate's  court,  a  trustee  is  appointed,  or  an  executor  is 
appointed  who  is  required  to  hold,  manage,  or  invest  any  money, 
securities  or  property  real  or  personal  for  the  benefit  of  another, 
such  trustee,  or  executor,  before  receiving  any  such  property 
into  his  possession  or  control  shall,  unless  contrary  to  the  express 
terms  of  the  will,  execute  to  the  people  of  the  stnto  of  New 
York,  in  the  usual  form,  a  bond  with  sufficient  surety  or  sureties 
in  an  amount  to  be  fixed  by  the  surrogate.  Upon  any  judicial 
settlement  and  partial  distribution  of  such  estate  or  fund  the 
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decree  may  provide  for  the  discharge  of  the  existinf:  bond,  and 
the  ti'iiiff  of  a  new  boud  eoTe'-ing  the  amouDt  gtiU  remainiag  in 
the  hands  of  8neh  executor  or  trustee. 

This  section  shall  not  affect  any  executor  or  trustee  named  in 
a  will  executed  l)efore  this  section  takes  eflPect. 

At!V><1    by   L.    1014.   ch.   443.   in  ofrect  Sept.   1.    1914.     See  former  11  SSlo 
and  LSIG. 

§  '2ii40,    [Am'd,    1914.]    Proceeding    -vrhere    testamentary         ' 
trcNteo  1*9  also  execator  or  administrator.  I 

Wliere  the  same  person  is  a  testamentary  trustee,  and  also  the 
executor  of  the  will,  or  an  administrator  upon  the  same  estate, 
proceedings  tatcen  by  or  against  him,  as  prescribed  in  this  chap- 
ter, do  not  affect  him  as  executor  or  administrator,  or  the  i 
creditors  of,  or  ))ersons  interested  in,  the  general  estate,  except 
in  one  of  the  following  cases: 

1.  Where  he  presents  a  petition,  praying  for  the  revocation  of 
his  letters,  he  may,  also,  in  the  same  petition,  set  forth  the  facts 
upon  showing  which  he  would  be  allowed  to  resign  as  testa- 
mentary trustee;  and  may  thereupon  pray  for  a  decree  allowing 
him  so  to  resign,  and  for  a  citation  accordingly. 

2.  Where  a  person  presents  a  petition,  praying  for  the  revoca- 
tion of  letters  issued  to  an  executor  or  administrator;  and  any 
of  the  facts  set  forth  in  the  petition  are  made,  by  the  provisions 
of  this  chapter,  sufficient  to  entitle  the  same  person  to  present 
a  petition  praying  for  the  removal  of  a  testamentary  trustee; 
the  petitioner  may  pray  for  a  decree  removing  the  person  com- 
plained of  in  both  capacities,  and  for  a  citation  accordingly.^ 

In  either  case,  proceedings  upon  the  petition  for  the  resigna- 
tion or  removal,  as  the  case  requires,  of  the  testamentary  trustee, 
and  for  the  judicial  settlement  of  his  account,  may  be  taken,  as 
prescribed  in  this  chapter,  in  connection  with,  or  separately 
from,  the  like  proceedings  upon  the  petition  for  the  revocation 
of  the  letters,  as  the  surrogate  directs. 

Former  |   2819,    amended   and   renumbered  by   Li.   1914,    ch.   44S,   In  ^*^ 
Sept.    1.    1914. 
OriKinal  Source:     New. 

9  2041.   [Am'dy  1814.]     Application  of  this  chapter. 

The  proyisions  of  this  chapter  apply  to  a  trust  created  by  the 
will  of  a  resident  of  the  state,  or  relating  to  real  property* 
situated  within  the  state,  without  regard  to  the  residence  of  the 
trustee,  or  the  time  of  the  execution  of  the  will. 

Former   |   2820.    amended   and   renumbered   by   U    1914.    di.    443,   In  HTert 

Sept.    1.   1914. 
Orlirlnal   Source:     New.  , 
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ARTICLES   THIRD. 

Appointment  and  qualification  of  general,  ancillary  and  teatamen- 
tary  guardians  and  guardians  hy  deed;  filling  and  examining 
guardians'  annual  accounts. 

Sec.     2042.  Guardian   by   judicial   appointment   and   approval. 
2643.  Power  of  court  to  appoint  guardians. 
2544.  Jurisdiction   to  appoint  general  guardian. 
2045.  Petition    for    appointment    of    general    guardian    of    Infant;    toy 

whom  made. 
2O40.  Petition  for  appointment  of  general  guardian  for  Infant;  contents. 
2047.  Who  shall  be  cited ;   discretion  of  surrogate. 
2648.  Hearing. 
2049.  Decree   appointing  general  guardian ;    term   of  office. 

2650.  Qualification  of  general   guardian   of   property. 

2651.  Limited  and  restrictive  letters  of  guardianship. 
20fi2.  Idem;  of  general  goardian  of  person. 

2653.  Appointment   of  general   guardian   by   supreme   court. 

2654.  Application   for   ancillary   letters   to   foreign  guardians. 

2655.  Proceedings   thereupon. 

2656.  Bffect  of  such  letters. 

2657.  Will  or  deed  containing  appointment  to  be  proved,  et  cetera,  and 

recorded. 

2658.  Guardian   by   will   or  deed;   qualification,   letters,   et   cetera. 
2650.  Appointment  of  successor. 

2660.  Guardian   to  file  annual  Inventory  and  account. 

2661.  Aflldavlt  to  be  annexed  thereto. 

2662.  Annual  examination  of  guardian's  accounts. 

2663.  Proceedings,    when    account   defective,    et  cetera. 

2664.  Surrogate  may  direct  as  to  infant's  maintenance, 

§  2^42.    Guardian  by  Judicial  appointment  and  approval. 

A  general  gutrdian  is  one  appointed  by  the  supreme,  or  surro- 
gate's court,  for  an  infant,  either  over  or  under  fourteen  years 
of  age. 

A  guardian  by  will  ig  one  appointed  by  the  will  of  a  father  or 
mother  in  accordance  with  the  provision  of  the  domestic  rela- 
tions law  and  of  section  1745  of  the  code  of  civil  procedure, 
who  has  duly  qualified  pursuant  to  the  provisions  of  this  article. 

A  guardian  by  deed  is  one  appointed  by  the  deed  of  a  father 
or  mother  in  accordance  with  the  provisions  of  the  domestic  rela- 
tions law,  who  has  duly  qualified  pursuant  to  the  provisions  of 
this*    article. 

The  term  "  guardian  "as  used  in  this  chapter  applies  to  all 
such   guardians,  except  ancillary  guardians. 
Add«d  bj  h.  1914,  cb.  443.  In  effect  Sept.   1,  1014. 

§    2<I43.   [Am'dy  1914.]    Power  of  conrt  to  appoint  siikrd- 
lana- 

The  surrogate's  court  has  the  like  power  and  authority  to 
appoint  a  general  guardian  of  the  person  or  of  the  property,  or 
both,  of  an  infant,  which  the  chancellor  had,  on  the  thirty-first 
da3'  o^  December,  eighteen  hundred  and  forty-six.  It  has  also 
power  and  authority  to  appoint  a  general  guardian,  of  the  per- 
son or  of  the  property,  or  both,  of  an  infant  whose  father  or 
mother  is  living,  and  to  appoint  a  general  guardian  of  the 
property  only,  of  an  infant  married  woman.     Such  power  and 
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authority  miiKt  be  exercised  in  like  manner  as  they  were  exercised 
by  the  court  of  chancery,  subject  to  the  provisions  of  this  act. 

Former  S  ^-1.  amendod  and  renumbered  by  L.  1914,  cb.  443.  in  effect 
Sept.    1.    1914. 

Ortiflnal  Source.— B.  S.,  pt.  f,  ch.  8,  tit.  8,  S  6,  first  clause;  L.  1870. 
ch.  341;  L.   1871,  ch.  708. 

S  a«44.  [Adde«,  1914.]  avrladlctlon  to  appoint  svtteral 
emardian. 

Where  an  infant  has  no  guardian,  a  surrogate's  court  has 
jurisdiction  to  appoint  a  general  guardian  of  an  Infant's  person, 
or  property,  or  of  both,   in  the  following  cases: 

1.  Where  the  infant  is  a  resident  of  that  county,  or  has  so- 
journed in  that  county  for  at  least  one  year  immediately  pre- 
ceding the  application. 

2.  Where  the  infant  is  not  a  resident  of  the  state,  bat  has 
property,  real  or  personal,  situated  in  that  county. 

Added  by  L.   1914,  cb.  44:^,  In  effect  Sept.  1.   1014. 

§  2264S.  [Added,  1914.]  Petition  for  appolntmemt  of  sea- 
eral  ffuardlan  of  lafaat)  by  wbom  laade. 

A  petition  for  the  appointment  of  a  general  guardian  of  the 
person,  or  property,  or  both,  of  an  infant  over  uie  age  of  four- 
teen years  must  Ik'  made  by  the  infant,  except  that  sneh  a  peti- 
tion may  be  made  by  any  person  where  such  infant  is  of  unsound 
mind  or  refuses  to  make  such  petition,  and  in  the  judgment  of  the 
surrogate  it  is  necessary  or  proper  that  such  a  guardian  idioukl 
be  appointed.    • 

A  petition  for  the  appointment  of  a  general  guardian  of  the 
person,  or  property,  or  both,  of  an  infant  under  the  age  of 
fourteen  years  may  be  made  by  any  person  in  behalf  of  such 
infant. 

Added  hy  L.   1914,   cb.  443.   In  effect  Sept.   1,  1914. 

I  aG4e.  r  Added,  1014.]  Petition  for  appointment  of  vea- 
eral  graardlan  for  Infant;  contentii. 

A  petition  for  the  appointment  of  a  general  guardian  of  an 
infant  shall  set  forth: 

1.  The  full  name,  residence  and  date  of  birth. 

2.  The  names  of  the  father  and  mbtiior  and  whether  or  not 
they  are  living,  and  if  living,  their  pla<;e  of  residence;  the  name 
and  address  of  the  perfton  with  whom  such  infant  resides:  and 
the  names  and  addrefises  of  the  nearest  next-of-kin  of  full  age 
residing  in  the  county,  if  both  father  and  mother  are  dead. 

3.  Whether  the  infant  has  had,  at  any  time,  a  guardian  ap- 
pointed by  will  or  deed,  or  an  acting  guardian  in  socage,  or  a 
guardian  of  the  person  appointed  pursuant  to  •ection  eighty-six 
of  the  domestic  relations  law. 

4.  The  estimated  vnltte  of  the  personal  property,  and  of  the 
annual  income  from  any  other  personal  property  or  real  estate, 
to  which  the  infant  is  or  will  be  entitled. 

5.  The  facts  ui3on  which  the  jurisdiction  of  the  court  depends. 
«.  If  either  parent  is  living  and  there  are  reasons  why  the 

parent   should    not    be    appointed    such    guardian^    the    reasons 
therefor. 

7.  If  the  petitioner  be  a  non-resident  married  woman,  and  the 
petition  relates  to  personal  property  only,  it  must  aflhmative^ 
show  that  the  property  is  not  subject  to  the  control  or  dispose 
tion  of  her  husband,  by  the  law  of  the  petitioner's  retddence, 
and  muHt  m^t  forth   the  nflirip  nnd  residence  of  such  hnsband. 
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8.  The  petition  nmy  set  forth  the  reatwus  why  a  person  named 
therein  would  be  a  proper  ^nd  suitable  person  to  he  appointed 
such  general  guardian. 

Add<>d  by  L.   1914.  eh.  443.  In  effect  Sept.   1,   1914. 

I  2»47.    (Added,  1914.]     'Wiko  iiball  be  cited |  discretion  of 


Upon  presentation  of  the  petition,  a  citation  to  show  cause  why 
the  application  should  not  be  granted  shnll  be  Issued  as  follows: 

1.  To  the  parent  or  parents,  who  are  within  the  state  and 
whoso  residences  therein  are  known,  or  if  there  be  none,  to  the 
C^randparents   who   are  within  the  county. 

2.  To  the  person  having  the  care  and  custody  of  the  infant^ 
or  with  whom  he  resides. 

3.  If  the  application  is  made  on  behalf  of  an  infant  over  four- 
teen years  of  age  by  any  person  on  the  infant's  refusal  to  make 
snch  application,  to  the  infant. 

4.  If  the  application  is  made  by  a  married  woman,  to  her 
husband  only. 

But  no  citation  shall  be  necessary  to  a  parent  who  has  aban- 
doned the  infant,  or  is  deprived  of  civil  rights,  or  divorced  from 
the  petitioner  because  of  his  or  her  adultery,  or  adjudged  to  hfi 
insane,  or  to  be  an  habitual  drunkard,  or  judicially  deprived  6f 
the  custody  of  the  child;  or  in  case  the  petitioner  is  a  married 
woman  to  a  husband  who  has  abandoned  her,  or  is  deprived  of 
civil  rights,  or  divorced  because  of  his  adultery,  or  adjudged  to 
be  insane  or  an  habitual  drunkard. 

The  surrogate  must  inquire  and  ascertain  as  far  as  practicable, 
what  relatives  of  the  infant  reside  in  his  county  or  elsewhere, 
and  with  whom  the  infant  resides;  and  he  may  in  his  discretion 
cite  any  relative  or  class  of  relatives  to  show  cause  why  the 
appointment  should  not  be  made. 

Added  by  U  1914,  cb.  443,  in  effect  Sept.   1,  1914. 

f  2648.    [Added,  1914.]      Hearing. 

Where  a  citation  is  not  issued,  or  upon  the  return  of  a  cita- 
tion* the  surrogate  must  inquire  into  all  the  facts  and  circum- 
stances regarding  the  infant,  his  coAditiou  in  life  and  surround- 
ings, and  also  must  ascertain  as  nearly  as  practicable  the  value 
of  his  personal  property  or  income  from  personal  property  and 
of  the  rents  and  profits  of  his  real  property. 

Added  by  h.  1914,  cb.  443,   In  effect  Sept.   1,   1914. 

§  2040.  [Added,  1914.]  Decree  appointing  ireneral  svard* 
l«ii|  term  of  ofllce* 

If  the  surrogate  is  satisfied  that  the  allegations  of  the  petition 
are  true  in  fact,  and  that  the  interests  of  the  infant  will  be  pro- 
motfHl  by  the  appointment  of  a  general  guardian,  either  of  his 
person,  or  of  his  property,  or  of  both,  he  must  make  a  decree  ac- 
oordiugly.  The  same  person  may  be  appoiiittnl  genera  1  guardian 
of  both  the  pt>rHon  and  the  property  of  the  infant  or  the  gun rd inn- 
ship  of  the  person  and  of  the  property  may  be  committed  to 
different  persons.  The  surrogate  may.  in  his  discretion,  appoint 
a  person  other  than  the  father  or  mother  of  the  infant,  or  other 
than  the  person  nominated  by  the  petitioner. 

The  term  of  office  of  n  general  guardian  so  appointed  expires 
when  the  infant  attains  the  age  of  twenty-one  years. 

Added  hf  U   1914.  cb.  443.   in  effect  Sept.   1,   1914. 
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I  a660.  !Aiii*d,  1881,  188a,  1014,  1916.1  4lv«ltftc«tloii  •# 
va»Hllan  of  property. 

Before  letters  of  guardianship  of  an  infant's  property  tw 
issued  by  the  surrogate's  court,  the  person  appointed  must,  take 
an  official  oath  as  prescribed  by  law  and  execute  to  the  infaut 
and  file  in  the  surrogate's  office  his  bond,  with  at  least  two 
sureties,  in  a  penalty,  fixed  by  the  surrogate,  not  less  than  twice 
the  value  of  the  personal  property,  and  of  the  rents  and  profits 
of  the  real  property,  and  of  the  annual  income  receivable  by 
him  from  any  funds  of  which  the  general  guardian  will  not 
have  possession,  conditioned  that  the  guardian  will,  in  all  thin^ 
faithfully  discharge  the  trust  rei>o«ed  in  him,  and  obey  all 
lawful  directions  of  the  surrogate  touching  the  trust,  and  that 
he  will,  in  all  things,  render  a  just  and  true  account  of  ail 
moneyp  and  other  properties  received  by  him,  and  the  applica- 
tion thereof,  and  of  his  guardianship,  whenever  required  so  to 
do,  by  a  court  of  competent  jurisdiction:  but  the  surrogate  maj. 
-n  his  discretion,  limit  the  amount  of  the  bond  to  not  less  than 
twice  the  value  of  the  personal  property,  and  of  the  rents  and 
profits  of  the  real  property,  or  such  annual  income  receivable  by 
him,  for  the  term  of  three  years. 

Where  the  property  of  the  infant  does  not  exceed  the  snm, 
or  value,  of  two  thousand  dollars,  as  shown  by  the  petition, 
the  surrogate,  may,  in  his  discretion,  make  an  order  di8i)en$iDg 
with  such  bond  wholly  or  partly,  and  directing  that  the  guardian 
collect  and  receive  the  moneys  and  property  of  his  ward  jointly 
with  a  person  designated  in  the  order,  and  that  all  such  moneys 
and  other  property,  so  far  as  the  same  are  conveniently  capable 
of  deposit,  shall  be  deposited  in  the  name  of  such  guaniian, 
subject  tu  the  order  of  the  surrogate,  with  such  bank,  savings 
bank,  trust  company,  or  safe  deposit  company  as  shall  be  desig- 
nated in  such  order,  and  shall  oe  withdrawn  or  removed  «n!y 
on  the  order  of  the  surrogate. 

Tlie  letters  issued  thereupon  shall  contain  the  substance  of 
the  order. 

The  cost  of  the  safe  deposit  box  shall  be  a  county  charge. 

Former  i  2880,  a«  amended  by  L.  1881.  ch.  535.  and  L.  1892.  eh,  HS. 
amenUcsl  and  reuuuber<Hl  by  U  1U14,  ch.  44.1;  amenU^d  Uy  U  1914.  dk  S2Ki; 
L.    1015,    cb.    042,   in   effect   May   14,   1015. 

Original  Source. —  B.   B.,  pt.  2,  cb,  8,  tit.  8,   {  8. 

8  2661.  [Added,  1014.]  Limited  and  restrictive  letterf  ef 
■rnardiansblp. 

In  a  cose  where  a  guardian  of  an  Infant  is  named  or  appointed, 
and  it  appears  to  be  impracticable  to  give  a  bond  sutticient  to 
cover  the  whole  amount  of  the  infantas  personal  property,  the 
surrogate  may,  In  his  discretion,  accept  security,  approTed  by 
him.  not  less  than  twice  the  amount  of  the  particular  portion  (*f 
the  infant's  property  which  the  guardian  will  be  authorised  under 
the  lettei*s  to  receive;  and  issue  letters  thereon  limited  to  the  W" 
ceiving  and  a<lmini8tering  only  such  personal  property  for  whick 
double  the  security  has  been  given,  and  restraining  the  guardian 
from  receiving  any  other  personal  property  of  the  infant,  nritil 
the  further  order  of  the  surrogate,  on  additional  further  satis- 
factory security. 

Add(Hl  by  L.    1914,   ch.  443,   In  effect  Sept.    1,   1014, 

§  2G*->2.  IRennm.,  1014.]  Id.|  of  general  «riiArdi«a  of 
porHon. 

HpToim'  lett<rs  of  guanlianship  of  nn  infant's  person  are  is^ueii 
^>y    the   surrogate' >*   ('(mrt,    th(»   person    appointed   must   take  the 
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official  oath,  vla  prescrilied  by  law.  The  surrogate  may  also 
retiuire  him  to  exvciite  to  the  infant  a  bond,  iu  a  penalty  fixed 
by  the  Burrogate,  and  with  or  without  sureties,  as  to  the  sur- 
rogate seems  proper;  conditioned  that  the  general  guardian  will 
In  all  things  faithfully  discharge  the  trust  reposed  in  him,  and 
duly  account  for  all  money  or  other  property  which  may  come 
to  his  hands,  as  directed  by  the  surrogate's  court. 

Former  §  S831,   rennmbend  by  L.   1M4,  ch.  443,   in  effect  September  1, 
1914. 
Original  Source:     New. 

%  aeS3.    [Added,  1&14,]    Appolntmemt -of  veneral  svAvdlan 
by   svpreme   court. 

Where  the  supreme  court,  or  any  court  other  than  the  surro- 
gate's court,  appoints  a  general  guardian  of  an  infantas  persons, 
or  property,  or  both,  a  certified  copy  of  the  order  or  decree 
appointing  such  guardian  and  of  the  bond  or  undertaking  given 
by  RQch  guardian  shall  be  filed  by  him  in  the  surrogate's  court 
of  the  county  in  which  the  infant  resides,  or  if  such  infant  be 
a  nonresident,  of  the  county  in  which  such  infant  has  property 
real- or  personal,  and  a  minute  thereof  made  and  indexed  in  the 
book  kept  by  the  surrogate  in  which  orders  or  decrees  appoint- 
ing guardians  are  entered.  A  guardian  so  appointed  shall  be 
subject  to  all  the  duties  and  liabilities  of  a  general  guardian 
specified   in  this  title. 

Added  by  L.  1014,  ch.  443,  In  effect  Sept.   1,  1914. 

«  9654.    [Ani'd,   1889,   189;i,   1887,   1800,  1014.]    Applieatlon 
for  ABcllIary  letters  to   forelarn  irnardlans. 

1.  Where  an  infant,  who  resides  without  the  state  and  within 
the  United  States,  is  entitled  to  property  within  the  state,  or 
to  maintain  an  action  in  any  court  thereof,  a  guardian  of  his 
property,  who  has  been  appointed  by  a  court  of  competent 
jurisdiction*  within  the  state  or  territory  where  the  ward  resides, 
and  has  there  given  security,  in  at  least  twice  the  value  of  the 
personal  property,  and  of  the  rents  and  profits  of  the  real  prop- 
erty, of  the  ward,  may  present,  to  the  surrogate's  court  having 
jurisdiction,  a  petition,  setting  forth  the  facts,  and  particularly 
whether  or  not  there  are  any  debts  due  or  to  become  due  from 
the  infant  to  a  resident  of  this  state,  and  that  the  security 
^iven  is  sufficient  in  amount  to  coyer  the  property  sought  to  be 
obtained  through  such  letters,  and  that  the  court  had  jurisdiction 
of  the  infant,  and  prapring  for  ancillary  letters  of  guardianship 
accordingly.  The  petition  must  be  accompanied  with  exemplified 
copies  of  the  records  and  other  papers,  showing  that  he  has  been 
so  appointed  and  has  given  the  security  required  in  this  section, 
which  must  be  authenticated  in  the  mode  prescribed  in  section 
fort3'-five  of  the  decedent  estate  law,  for  the  authentication  of 
records  and  papers,  upon  an  application  for  ancillary  letters 
testamentary,  or  ancillary  letters  of  administration.  Such  peti- 
tion and  authenticated  records  and  papers  shall  be  conclusive 
evidence  of  the  farts  therein  set  forth  in  any  court  of  this  state. 

2.  Where  an  infant,  who  rpsides  without  the  state,  and  within 
a  foreign  country  is  entitled  to  personal  property  within  the 
state,  or  to  maintain  an  action,  or  special  proceeding  in  anv 
court  thereof  respecting  such  personal  property,  a  guardian  of 
his  property,  authorized  to  act  as  such  within  the  foreign  country 
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where  the  ward  resides,  may  apply  to  the  8arrogate*s  coart  of 
the  county  where  such  personal  property  or  any  part  thereof  is 
situated,  for  ancillary  letters  of  ^guardianship  ou  the  pergonal 
estate  of  such  infant  and  the  person  so  authorized  must  present 
to  the  surrogate's  court  having  jurisdiction  a  petition  setting 
forth  the  facts  and  such  additional  allegations  regarding  debts 
and  security  as  required  in  subdivision  one  of  this  section,  and 
praying  for  ancillary  letters  of  guardianship  on  the  personal 
estate  of  such  infant.  The  petition  must  be  accompanied  with  the 
exemplified  copies  of  the  records  and  other  papers  showing  the 
appointment  of  such  foreign  guardian,  or  where  such  foreign 
guardian  has  not  been  appointed  by  any  court,  w'ith  other  proof 
of  his  authority  to  act  as  such  guardian  within  such  foreign 
country,  and  also  with  proof  that  pursuant  to  the  laws  of  such 
foreign  country,  such  foreign  guardian  is  entitled  to  the  posses- 
sion of  the  ward's  personal  estate.  Exemplified  copies  of  the 
records,  where  used  pursuant  to  this  subdivision,  must  be  au- 
thenticated by  the  seal  of  the  court,  or  oflScer,  by  which  or  by 
whom  such  foreign  guardian  was  appointed,  or  the  officer  having 
the  custody  of  the  seal  or  of  the  record  thereof,  and  the  signa- 
ture of  a  judge  of  such  court,  or  the  signature  of  such  officer  and 
of  the  clerk  of  such  court  or  officer,  if  any;  and  must  be  further 
authenticated  by  the  certificate,  under  the  principal  seal  of  the 
department  of  foreign  affairs,  or  the  department  of  justice  of 
such  country,  attested  by  the  signature  or  seal  of  a  United 
States  consul.  Such  petition  and  authenticated  records  and 
papers  shall  be  conclusive  evidence  of  the  facts  therein  set  forth 
in  any  court  of  this  state. 

Former  f  2838.  aa  amended  by  L.  1889,  oh.  263;  L.  1892.  ch.  576:  L.  1897. 
oh.  492,  aod  L>.  1909,  ch.  65.  amended  and  •renombored  by  Lu  1914,  ch,  443.  1b 
elTert   Sept.    1.    1914. 

Original  Source. —  L.  1870,  ch.  59,  {  1,  in  part. 

fi  2655.    [Am'dy    1892,   1914.]    Proceedinva   tberevpon. 

Where  the  surrogate  is  satisfied  upon  the  papers  presented,  as 
prescribed  in  the  last  section,  that  the  case  is  within  that  sec- 
tion, and  that  it  will  be  for  the  ward's  interest  that  anciUarr 
letters  of  guardianship  should  be  issued  to  the  petitioner,  he  may 
make  a  decree  granting  ancillary  letters  accordingly.  Such  a 
decree  may  be  made  without  a  citation,  or  a  citation  may  is»ut? 
to  such  persons  as  the  surrogate  thinks  proper,  to  show  cansr 
why  the  prayer  of  the  petition  should  not  be  granted.  Bu' 
before  the  ancillary  letters  are  issued,  the  surrogate  must  direct 
that  any  debts  appearing  to  be  due  or  owing  from  the  infaat 
to  residents  of  this  state  be  paid  or  security  given  therefor. 

Former  f  28.19,  as  amendiMl  by  L.   1892,  ch.  576,  amended  and  reoambafil 
by    L.    1914,   cU.   44.^.    in  effect   Sept.    1.    1914. 
Original  Source.— L.    1870,   ch.   59,    f   1,    in  part. 

§  2G50.    [Ain*d,  1889,  1914.]    Effect  of  such  letter*. 

Ancillary  letters  of  guardianship  are  issued  as  prescribed  ii 
the  last  section,  without  security  except  as  provided  in  that  sec^ 
tion  and  without  an  oath  of  otilce.  If  issued  in  a  case  pmvid«^ 
for  in  subdivision  one,  of  section  2C54,  they  authoriie  the  person 
to  whom  they  are  issued  to  demand  and  receive  the  personal 
property,  and  the  rents  and  profits  of  the  real  property  of  tfat 
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ward;  to  dispose  of  them  in  like  manner  as  a  general  guardian 
of  the  property  appointed  as  prescribed  in  this  article;  to  remove 
them  from  the  state,  and  to  maintain  or  defend  any  action  or 
special  proceeding  in  the  ward's  behalf.  If  issued  in  a  case  pro- 
vided for  in  subdivision  two,  of  section  2f>54,  such  ancillary 
letters  of  guardianship  authorize  the  person  to  whom  they  are 
issued  to  demand  and  receive  the  personal  property  of  the  ward, 
and  to  dispose  of  it  in  like  manner  as  a  guardian  of  property 
appointed  as  prescribed  in  this  article,  and  to  maintain  or  defend 
any  action  or  special  proceeding  respecting  such  personal  prop- 
erty in  the  ward's  behalf.  But  in  neither  case  do  such  letters 
authorize  such  ancillary  guardian  to  nn'eive  from  a  resident 
guardian,  executor,  or  administrator,  or  from  a  testamentary 
trustee,  subject  to  the  jurisdiction  of  a  surrogate's  court,  money 
or  other  property  belongring  to  the  ward,  in  a  case  where  letters 
have  been  issu«Hl  to  a  guardian  of  the  infant's  property,  from  a 
surrogate's  court  of  a  county  within  the  state,  upon  an  allegation 
that  the  infant  was  a  resident  of  that  county,  except  by  the 
special  direction  made  upon  good  cause  shown,  of  the  surrogate's 
court  fr<mi  which  the  principal  letters  were  issued,  or  unless  the 
principal  letters  have  been  duly  revoked. 

Fc»rm«T  f  2840,  an  anu'mlod  by  L.  1889,  ch.  263,  amended  and  renumbered 
by    Ia.    1014.    rh.   443.    In   effect   Sept.    1.    1914. 

Original  »<>iirce.—  L.  1870.  ch.  50,  f  1.  In  part.  The  amendment  of  1889 
tnserted  the  Uiird  sentence. 

8  2ft5T.  [Renvnt..  1014.]  'Will  or  decrl  ooitfainlnar  appoint- 
ment   to  be  proved,  et  cetera,  and   recorded. 

A  person  shall  not  exercise,  within  the  state,  any  power  or 
authority,  as  guardian  of  the  person  or  property  of  an  infant,  by 
virtue  of  an  appointment  contained  in  the  will  of  the  infant's 
father  or  mother,  being  a  resident  of  the  state,  and  dying  after 
this  chapter  takes  effect,  unless  the  will  has  been  duly  admitted 
to  probate,  and  recorded  in  the  proper  surrogate's  court,  and  let- 
ters of  guardianship  have  been  issued  to  him  thereupon;  or  by 
virtue  of  an  appointment  contained  in  a  deed  of  the  infant's 
father  or  mother,  being  a  resident  of  the  state,  executed  after 
this  cha])tcr  takes  effect,  unless  the  deed  has  been  acknowledged 
or  proved,  and  certified,  so  as  to  entitle  it  to  be  recorded,  and  has 
been  recorded  in  the  office  for  recording  deeds  in  the  county,  in 
which  the  person  making  the  appointment  resided,  at  the  time  of 
the  execution  thereof.  Where  a  deed  containing  such  an  appoint- 
ment is  not  recorded,  within  three  months  after  the  death  of  the 
grantor,  the  person  appointed  is  presumed  to  have  renounced  the 
.Tppointment;  and  if  a  guardian  is  afterward  duly  appointed  by 
a  surrogate's  court,  the  presumption  is  conclusive. 

Former  f  2S31,   renumbered  by  L.   1014,   ch.  443,  in  effect  Sept.   1,   1914. 
Ori«inal  Source.— L.   1S77,   ch.  206,    f|  4^7,   In  part. 

deed;    qnall- 
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proTiBion  of  the  will  or  deed,  and  by  filing  a  petition  or  affidavit 
settinK  forth  the  facts  which  entitle  him  to  ko  qualify  and  re- 
ceive letters;  except  that  a  trust  company  ro  named,  instead  of 
filing  such  oath  and  bond,  shall  file  a  consent  to  accept  such 
appointment  duly  executed  and  acknowledged;  otherwise  he 
is  deemed  to  have  renounced  the  appointment.  But  the  surropite. 
either  before  or  after  the  expiration  of  thirty  days,  may  extend 
the  time  so  to  qualify,  upou  good  cause  shown,  for  not  more 
than  three  months.  A  person  appointed  guardian  by  will  or 
deed  may,  at  any  time  before  he  qualifies,  renounce  the  appoint- 
ment by  a  written  Instrunieut,  acknowledged,  or  approved,  and 
duly  certified,  and  filed  iu  the  surrogate's  office. 

Former   I   2852,   renambcrcd   and   amended   by  Im   1914.   ch.  443,   in  effect 
Sept.   1.   1914. 
Original  Source.— L.  1877,   ch.   20G,   ii  4-7,  in  part 

§  2650.    [Am'dy   1014.]     Aiipolntment   of  successor. 

Where  no  guardian  appointed  by  will  or  deed  remains  in  office 
on  account  of  resignation,  removal,  or  death,  a  general  guardian 
may  be  appointed  by  the  surrogate's  court,  with  all  the  powers 
conferred  by  the  will  or  deed  and  with  the  effect  prescriljed  in 
section  25(>«'>  of  this  chapter;  unless  such  an  appointment  would 
contravene  the  express  terms  of  the  will  or  deed. 

Former   f    2800,    amended    and   renumbered  by   L.    1914,   ch.   443,   tn  effect 
Sepi.    1.    1914. 
Original  Source:     New. 

f  2«00.    [Am*cl,   101S,   1014.]      Gvapdlan  to  file  ABBVml  ia- 
vcntofy  and  account. 

A  guardian  of  an  infant's  property  mnst.  In  the  month  of 
January  of  each  year,  as  long  as  any  of  the  infant's  property,  or 
of  the  proceeds  thereof,  remains  under  his  control,  file  in  the 
surrogate's  court  the  following  papers: 

1.  An  inventory,  containing  a  full  and  true  statement  and  de- 
scription of  each  article  or  item  of  personal  property  of  his  ward, 
received  by  him,  since  his  appointment,  or  since  the  filing  of  the 
Inst  annual  inventory,  as  the  case  requires:  the  value  of  each  ar- 
ticle or  item  so  received:  a  list  of  the  articles  or  items,  reniain.ng 
in  his  hands;  a  statement  of  the  manner  in  which  he  has  disposed 
of  ea<'h  article  or  item,  not  remaining  in  his  hands;  and  a  full  do- 
scrii)tion  of  the  amount  and  nature  of  each  investment  of  money, 
made   by  him. 

2.  A  full  and  true  account,  in  form  of  debtor  and  creditor,  of 
all  his  receipts  and  disbursements  of  mone3',  during  the  precedine 
year;  in  which  he  must  charge  himself  with  any  balance  remain- 
ing in  his  hands,  when  the  last  account  was  rendered,  and  most 
distinctly  state  the  amount  of  the  balance  remaining  in  his  hands, 
at  the  conclusion  of  the  year,  to  be  charged  to  him  in  the  next 
year's  account. 

3.  The  names  and  residences  of  the  sureties  on  his  bond;  if 
natural  persons  whether  they  are  living;  and  whether  the  security 
of  the  bond  has  become  impaired. 

Ftirmor  S  2H42.   nn  amondrnl  l).v  L.    1915,   ch.   5.1.3,  amended  and 
by    L.    1014,    ell.   4411.    iu   irtVct   Sopt.    I,    1»14. 

Origluul   Source.  —  L.   isa7,   cli.   4G0,   {   57,   in  part 
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S  2601.    [Am*d'    1014.]    AilldaTlt   to   be   ahnexed    thereto. 

IVith  the  inventory  and  account,  filed  as  preBcribed  in  the  last 
secticin,-  must  be  filed  an  affidavit,  which  must  be  made  by  the 
guardian,  unleas,  for  ^^od  cause  shown  in  the  affidavit,  the 
BurroKate  permits  the  same  to  be  made  by  an  agent  or  attorney, 
who  18  cofirnizant  of  the  facts.  The  affidavit  must  state,  in  8ub> 
staiicp.  that  the  inventory  and  account  contain,  to  the  best  of  the 
affiant's  knowledge  and  belief,  a  full  and  true  statement  of  all  the 
guardian's  receipts  and  disbursements,  on  account  of  the  ward; 
and  of  all  money  and  other  personal  property  of  the  ward,  which 
have  come  to  the  hands  of  the  guardian,  or  have  been  received  by 
an^'  other  person  by  his  order  or  authority,  or  for  his  use,  since  his 
appointment,  or  since  the  filing  of  the  last  annual  inventory  and 
account,  as  the  case  requires;  and  of  the  value  of  nil  such  prop- 
erty; together  with  a  full  and  true  statement  and  account  of  the 
manner,  in  which  he  has  disposed  of  the  same,  and  of  all  the 
property  remaining  in  his  hands,  at  the  time  of  filing  the  inventory 
and  account;  and  a  full  and  true  description  of  the  amount,  and 
nature  of  each  Investment  made  by  him.  since  his  aiipointment, 
or  since  the  filing  of  the  last  annual  inventory,  and  account,  as 
the  case  requires;  and  that  he  does  not  know  of  any  error  or 
omission  in  the  inventory  or  account,  to  the  prejudice  of  the  ward. 

Former   I  2<U8,  amcoded  and  renambered  by  L.   1914,   cb.   448,   in  effect 
Sept.    1,   1914. 
Original  Source.— L.  1837,  ch.  460,  iMirtB  of  ii  57  and  68. 

f  SMIG2.  [Am'd,  I88I9  1014.]  Annaal  examination  of  flrnard- 
ian'a  a.ccoanta* 

In  the  month  of  February  of  each  year  and  thereafter  until 
completed,  the  surrogate  must,  for  the  purpones  specified  in  the 
next  section,  examine  or  cause  to  be  examined,  under  his  direc- 
tion, all  inventories  and  accounts  of  guardians  filed  since  the  first 
day  of  February  of  the  preceding  year.  The  examination  may 
be  made  by  the  clerk  of  the  surrogate's  court,  or  by  a  person 
Hi>ecially  appointed  by  the  surrogate  to  make  it,  who  must,  before 
he  enters  upon  the  examination,  subscribe  and  take  before  the 
surrogate,  and  file  with  the  clerk  of  the  surrogate's  court,  an  oath 
faithfully  to  execute  his  duties  and  to  make  a  true  report  to  the 
surrogate. 

Former  f  2A44.  as  amended  by  L.  1881,  ch.  635,  amended  and  renumbered 
by    Lu    1914,  ch.  443.   In  effect  Sept.    1,    1914. 

Original  Source. —  Partly  new  and  partly  from  L.  1837,  cb.  460,  i  58.  in 
part. 

f  2003.  [Am'dy  1014. J  Procccdinvay  vrhcn  account  defec- 
tive, etc. 

If  it  appears  to  the  surrogate,  upon  an  examination  made  as 
prescribed  in  the  last  section,  or  by  the  rejiort  of  such  special 
examiner,  that  a  guardian  of  an  infant's  property,  has  omitted 
to  file  his  annual  inventory  or  account,  or  the  affidavit  relating 
thereto  as  prescribed  in  the  last  section  but  one;  or  if  the  surro- 
gate is  of  the  opinion,  that  the  interest  of  the  ward  requires 
that  the  guardian  should  render  a  more  full  or  satisfactory 
inventory  or  account;  or  where  the  surrogate  has  reason  to 
believe  that  suflicient  cause  exists  for  the  guardian's  removal, 
the  surrogate  may,   in  liis  discretion,   appoint  a  fit  and  proper 
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per8ou  special  guardian  of  the  ward,  for  the  purpose  of  filiniBr  ape- 
tiiioD  iu  his  behalf,  for  the  removal  of  the  guardian,  and  prose- 
cuting the  necessary  proceedings  for  that  purpose.  And  in  a  like 
case  where  said  special  examiner  has  been  appointed,  the  surro- 
gate shall  make  an  order  appointing  said  examiner  special  guard- 
inn  of  such  infant  with  authority  to  procure  the  filing  of  ao 
amended  account  or  a  proper  account,  and  to  prosecute  a  proc<^- 
ing  for  the  removal  of  such  guardian  when  necessary.  The  sar 
rogate  in  all  rases  of  examination  or  prosecution  as  aforesaid 
shall  fix  thr  Tt-os  and  compensation  of  stich  special  examiner  aod 
special  guardian,  and  may  in  his  discretion  make  an  order  cbaiK- 
ing  them  in  whole  or  in  part  upon  the  griiardian  personally,  the 
fund  in  his  hands,  or  upon  the  county,  in  which  latter  case  be 
shall  certify  the 'items  thereof  to  the  board  of  supervisors  of  the 
county  or  in  the  city  of  New  York  to  the  proper  officers,  and  the 
same  shall  be  audited  and  paid  a ;  other  county  or  city  charges. 

Former   S   2845.    amended   and   renumbered   by  1*,   1914,   ch.   443,  In  effect 
Sept.    1,    1914. 
Original  Source.—  L.  1837,  cb.  400,   |  00. 

S  a064.    rAm'd,  1014.]     Sorrograte  may  direct  mm  to  lafaatl 
naaintenance. 

Upon  the  petition  of  the  guardian  of  an  infant's  person  or 
property;  or  of  the  infant;  or  of  any  relative  or  other  person  io 
his  behalf;  the  surrogate,  upon  notice  to  such  persons,  if  any, 
as  he  thinks  proper  to  notify,  may  make  an  order,  directing  the 
application,  by  the  guardian  of  the  infant's  property,  to  the 
support  and  education  of  the  infant,  of  such  a  sum  as  to  the 
surrogate  seems  proper,  out  of  the  income  of  the  infant's  prop- 
erty; or,  where  the  income  is  inadequate  for  that  purpose,  oat 
of  the  principal. 

Former   I   2846,    amended   and   renambercd  by  I/.   1914,  ch.   448,  la  effect 
Sept.    1.    1014. 
Original  Source:     New. 
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TITLE  ni-A. 
Funds  of  estates  to  be  kept  separate. 

ARTICLB  FIRST. 

Funds  of  estates  to  be  kept  separate. 

f  aeaa-a.     [Added,    1916.1     Funds    of    estates    to    be    kept 
kte. 


Every  executor,  administrator,  guardian  or  testamentary 
trustee  shall  keep  the  funds  and  property  received  from  the 
estate  of  any  de<*ea8ed  person  separate  and  distinct  from  his 
own  personal  fund  and  property.  He  shall  not  invest  the  same 
or  deposit  the  same  with  any  person,  association  or  corporation 
doinsT  business  iinder  the  banking  law  or  other  person  or  institn- 
tion  in  his  own  name,  bnt  all  transactions  had  and  done  by  him 
shall  be  in  his  name  as  such  executor,  administrator,  guardian 
or  testamentary  trustee. 

Any  person  violating  any  of  the  provision  of  this  section  shall 
be  guilty  of  a  misdemeanor. 

Added  by  U  1916.  ch.  588,  in  effect  Sept.  1.  1916. 
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TITLE  IV. 

Ascertaining  assets  and  debts;  payment  of  debts  and  legacies; 
powers  and  duties  of  executors  and  administrators;  mort- 
gage, lease  or  sale  of  real  property  for  payment  of  debts, 
funeral  expenses,  expenses  of  administration,  and  to  satisfy 
charges  thereon,  and  for  distribution. 

Article  I.  Appointment   of   appralBers    and    making   and    retnrnlnK   inventocr. 
Proceedings    to   discover    property. 
II.  Preseoting   dalma,    their  allowance,    rejection  and   trial.     Pajmnt 
of  debtn,  legaciep  and  expenses.     Sales  of  real  estate  br  execvtoca. 
administrators   with   the  will  annexed,   and  testamoitarj  tmsteet 
under    power    contained    in    the    will.       Deposit    of    moDey    or 
secnritles. 
III.  Applying   rents,    and   proceeds   of   mortgage,    leaae  or  sale  of  real 
estate   to   the  payment   of  debts,    funeral   and  admlnistratloa  ex- 
penses, and  charges  upon  real  estate.     Sale  for  dlftrlbatftoo.  and 
conveyance  in  conflrmatton  of  title. 


article:  pirst. 

4^ppointment  of  appraisers,  and  making  and  returning  inventorpf 

proceedings  to  discover  property. 

Sec.  2666.  Appointment  of  appraisers  and  making  inventory. 

2606.  Appraisal    in    different     places;     appraisal    of    newly    diseoveied 
property. 

2667.  Contents  of  inventory. 

2668.  Return  of  inventory. 

2669.  Return  of  inventory;   how  compelled. 

2670.  Exemption  for  benefit  of  family. 

2671.  Proceedings  to  compel  set-ofT  of  exempt  property. 

2672.  What  shall  be  deemed   assets. 

2673.  Assets;    debts  due  from  executor  to   testator;   effect  of  dlscteKi 

by  will. 

2674.  Apportionment  of  rents,  annuities  and  dividends. 

2675.  Proceedings  to  discover  property  withheld. 

2676.  Trial   and   decree. 

I  206S.    [Am'd,  1881,  1893,  lOOl,  1914,  1916.]    Appolatment 
of  appraisers  and  making  InTentory. 

On  the  application  of  an  executor  or  administrator,  an  order 
must  be  entered  in  the  surrogate's  court  appointing  two  disin^ 
terested  appraisers,  as  often  as  may  be  necessary,  to  appraise  the 
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personal  property  of  a  deceased  person.  The  executor  or  admin- 
istrator, within  three  months  after  qaalifying  and  after  giving 
at  least  fire  days'  notice  personally  or  by  mail  to  the  legatees  or 
next  of  kin,  residing  in  the  county  of  the  decedent,  and  posting 
a  notice  in  three  public  places  of  the  town,  or  city  where  he 
resided,  specifying  the  time  and  place  at  which  the  appraisement 
will  be  made,  must  make  a  true  and  perfect  inventory  of  all  the 
personal  property  of  the  decedent.  Before  making  the  appraise- 
ment, the  appraisers  must  take  and  subscribe  an  oath,  to  be 
inserted  in  the  Inrentory,  that  they  will  truly,  honestly  and 
impartially  appraise  the  personal  property  exhibited  to  them, 
according  to  the  beat  of  their  knowledge  and  ability.  They  must 
in  the  presence  of  such  of  the  parties  interested  as  attend,  esti- 
mate and  appraise  the  property  exhibited  to  them,  and  set  down 
each  article  separately  with  the  value  thereof,  in  dollars  and 
cants,  distinctly,  in  fignrea  opposite  to  the  articles  respectively. 

Former  i  2711,  as  antiMlQit  bj  L.  ISSl,  ch.  585;  L.  1893.  eh.  086,  and 
L.  1901,  ch.  195,  amended  and  renmnbered  by  L.  1914,  cb.  443,  and  amended 
bjr  U  1916.  ch,  624,  la  eCTeet  May  20.  1916. 

Orlainal  Source. —  Inserted  by  aoMOdment  of  1898  aa  a  anbatltoto  for  B.  S.. 
pt  2,  cb.  6,  tit,  8,  li  1*5, 

I  2086.  [Added,  1914.]  Appraisal  In  different  places  t  ap- 
praisal of  nearly  discovered  property. 

Should  any  of  the  personal  property  to  be  inventoried  be  in 
different  or  distant  places,  the  same  appraisers  may  complete  such 
inventory  in  any  place  where  such  property  may  be,  and  may 
adjourn  the  appraisal  to  such  place;  or,  upon  application  duly 
made,  the  surrogate  may  appoint  other  appraisers  to  make  the 
inventory  of  such  unappraised  property,  anu  the  same  notice  of 
such  appraisal  shall  be  given  as  for  the  local  appraisal  except  the 
posting  of  notices. 

If  personal  property  not  mentioned  in  any  inventory  come  to 

the  possession  or  knowledge  of  an  executor  or  administrator,  he 
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must  cause  the  same  to  be  duly  appraised,  and  an  inventory 
thereof  to  be  returned  within  one  month  after  the  diKorery 
thereof;  and  the  mailing  of  such  inventory  and  return  may  be 
enforced  in  the  same  manner  as  in  the  case  of  a  first  inventory. 

Added  by  L.  1914,  cb.  443,  in  effect  Sept.  1,  1914. 


i  2667.    (Am'd,  1898*  1914.]    Contents  of  inventory. 

The  inventory  must  contain  a  particular  statement  of  all  bonds, 
mortgages,  notes  and  other  securities  for  the  payment  of  money 
belonging  to  the  deceased,  known  to  the  executor  or  administrator 
and  of  all  debts  owing  by  such  executor  or  administrator  to  the 
deceased  whether  discharged  by  the  will  or  not,  with  the  name 
of  the  debtor  in  each  security,  the  date,  the  sum  originally  pay- 
able, the  amount  due  at  decedent's  death  and  the  sum  which,  in 
the  judgment  of  the  appraisers,  is  collectible  on  each  security; 
and  of  all  moneys  belonging  to  the  deceased,  which  have  come 
to  the  hands  of  the  executor  or  administrator. 

Former  i  2714,  as  amended  by  U.  1898,  ch.  686,  amended  and  rcmnnbeKd 
bj  L.   1914.  ch.  448.  in  effect  Sept.  1,  1914. 

Original  Source. —  Inserted  by  amendment  of  1893  m»  a  anbttitote  fV 
R.   S.,  pt.  2.  ch.  6,  tit  8,   if   11,   14,  24. 


f   2668.    [Am*cl,  1893,  1914.]    Return  of  Inventorr, 

Duplicates  of  the  inventory  must  be  made  and  signed  by  the 

appraisers,   one  of  which  must  be  retained  by   the  executor  or 

administrator,  and  the  other  filed  in  the  surrogate's  office  within 

three  months  from  the  date  of  the  letters.     On  returning  sach 

inventory,  the  executor  or  administrator  must  take  and  subscribe 

an  oath,  indorsed  upon  or  annexed  to  the  inventory,  stating  that 

the  inventory  is  in  all   respects  just  and  true,   that  it  contains 

a  true  statement  of  all  the   personal  property  of  the  deceased 

which  has  come  to  his  knowledge,  and  particularly  of  all  money 

belonging  to  the  deceased,  and  of  alt  just  claims  of  the  deceased 
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against  him,  according  to  the  best  of  his  knowledge.  Any  one 
executor  or  administrator,  on  the  neglect  of  the  others,  may 
return  an  inventory:  and  the  executors  or  administrators  so 
neglecting  shall  not  thereafter  interfere  with  the  administration 
or  have  any  power  ovpr  the  personal  property  of  the  deceased; 
but  the  executor  or  administrator  so  returning  the  inventory 
shall  have  the  whole  administration,  until  the  delinquent  re- 
turn, and  verify  an  inrentory  in  accordance  with  the  provision* 
of  this  article.  ♦ 

Formpr  |  2715.  as  amended  by  L.  1893,  cb.  686,  amended  and  renumbered 
by  L,   1914,  ch.  443,  In  effect  Sept.  1,   1914. 

Orisinal  Source. —  Inserted  by  amendment  of  1893  as  a  substitute  for 
R.  S.,  pt.  2,  ch.  6,  tit.  3,   ff  15,  IG,  23. 

f  2669.  [Am'd>  1893,  1914.]  Return  of  Inventory  $  how 
compelled. 

A  creditor,  coexecutor  or  coadministrator,  or  person  interested 
in  fhe  estate  may  present  to  the  surrogate's  court  a  petition 
showing  that  an  executor  or  administrator  has  failed  to  return 
an  inventory,  or  a  sufficient  inventory,  within  the  time  proscribed 
by  law  therefor.  If  the  surrogate  is  satisfied  that  the  executor 
or  administrator  is  in  default,  he  must  make  an  order  requiring 
the  delinquent  to  return  the  inventory,  or  a  further  inventory, 
or  in  default  thereof,  to  show  cause  at  a  time  and  place  therein 
specified,  why  he  should  not  be  removed  or  punished.  On  the 
return  of  the  order,  if  the  delinquent  has  not  fil^^d  a  sufficient  in- 
ventory, the  surrogate  may  revoke  his  letters,  or  issue  a  warrant 
of  arrest  against  him,  on  which  the  proceedings  are  the  same  as 
on  a  warrant  issued  for  disobedience  to  an  order,  as  prescribed 
in  article  one  of  title  twelfth  of  chapter  seventeenth  of  this 
act.  A  person  committed  to  jail  on  the  return  of  a  warrant  of 
arrest  issued  as  prescribed  in  this  section,  may  be  discharged  by 
the  surrogate  or  a  justice  of  the  supreme  court,  on  his  paying 
and  delivering,  under  oath,  all  the  money  and  other  property 
of  the  decedent,  and  all  papers  relating  to  the  estate  under  his 
control,  to  the  surrogate,  or  to  a  person  authorized  by  the  surro- 
gate to  receive  the  same. 

Former  I  2716.  as  amended  by  L.  1893,  ch.  686,  amended  and  renumbered 
by  X..  1914,  ch.  443.  in  effect  Sept.  1.  1914. 

Original  Source. —  The  amendment  of  1893  consolidated  former  if  2715 
and  2716.  Section  2715  was  derived  from  tl.  8.,  pt.  2,  ch.  6.  tit,  3,  if  17, 
18,   and  i   2716  from  f  22  of  such   title. 

f  2670.  [Am>d  1893,  1914.]  Bzemptlon  for  benefit  of  fam- 
ily. 

If  a  person  having  a  family  die,  leaving  a  widow  or  husband, 
or  minor  child  or  children,  the  following  articles  shall  not  be 
deemed  assets,  but  must  be  included  and  stated  in  the  inventory 
of  the  estatd  as  property  set  off  to  such  widow,  husband  or 
minor  child  or  children: 

1.  All  house-keeping  utensils,  musical  instruments,  sewing  ma- 
chine and  household  furniture  used  in  and  about  the  house  and 
premises,  fuel  and  provisions,  and  the  clothing  of  the  deceased, 
in  all  not  exceeding  in  value  five  hundred  dollars. 

2.  The  faniiljr  bible,  family  pictures  and  school-books,  used  by 
or  in  such  family,  and  books  not  exceeding  in  value  fifty  dollars, 
which  were  kept  and  used  aa  part  of  the  family  library. 
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S.  Domestic  animals  with  their  nccossanr  food  for  fiixty  days, 
not  exceeding  in  value  one  hundred  and  fifty  dollars. 

4.  Money  or  other  personal  property  not  exceeding  in  ralae  one 
hundred  and  fifty  dollars. 

Such  property  so  set  apart  shall  be  the  property  of  the  surriT- 
ing  husband  or  wife,  or, of  the  minor  child  or  children  if  there 
be  no  surriring  husbaiid'ior  wife.  No  allowance  shall  be  made 
in  mouey  or  other  proi)«Pty*fuivl^F/su|idi,th^o5/f>pniy  tfro.and  three 
if  the  articles  mentioned  therein  do  not  exist'  / 

Former  I  271 S,  as  flmendpd  by  L.  1803,  cb.  680.  amended  and  nnombifed 
by  L.   U)H,  cU.  443.  iu  uffcct  ijept.  1,  1014. 

Original  Source. —  Inserted  by  amendment  of  1803  sb  a  substitute  for 
R.  8..  pt.  2,  cb.  6.  Ut.  a,  if  9,  10;  and  also  L.  1M2,  ch.  157,  |  2,  and 
L.   1S67,  cU.  782,  i  13. 

«  2071.  [Am'd  1881»  1898,  1014.]  Proceedlnsa  to  compel 
•et-olf  of   exempt   property'. 

Where  an  executor  or  administrator  has  failed  to  set  apart 
property  for  a  surviving  husband,  wife  or  child,  as  prescribed 
by  law,  the  person  aggneyed  may  present  a  petition  to  the  aur- 
ruKute*8  court,  setting  forth  the  failure  and  praying  for  a  decree, 
requiring  such  executor  or  administrator  to  set  apart  the  prop- 
erty accordingly;  or,  if  it  has  been  lost,  injured  or  disposed  of, 
to  pay  the  value  thereof,  or  the  amount  of  the  injury  thereto, 
and  that  he  be  cited  to  show  cause  why  such  a  decree  riionld  not 
be  made.  If  the  surrogate  is  of  the  opinion  that  sufficient  cause 
is  shown,  a  citation  shall  issue  accordingly.  In  a  proper  case, 
the  decree  may  require  the  executor  personally  to  pay  the  ralne 
of  the  property,  or  the  amount  of  the  injury  thereto. 

Former  f  2724.  an  amemled  by  L.  1881.  cb.  535.  and  L.  1893,  du  680^ 
amended  and  renumbered   by  L.   1914.   eh.  44:^.   In  effect  Bept.   1.    1914. 

OilKlual   Source.—  Former   fi   2739  and  2721   cooaoUdated   by   tlie 
ment  of  1893.  Sections  2720  and  2721  wer»  n«w. 


I  20711.    [Am^d,  1888,  1914.]     ^ITliat  ahall  be  deemed  ameto. 

The  following  shall  be  deemed  assets  and  go  to  the  executors 
or  administrators,  to  be  applied  and  distributed  as  part  of  the 
personal  property  of  the  testator  or  intestate,  and  be  included  in 
the  inventory: 

1.  LeaHOH  for  years;  lands  held  by  the  deceased  from  year  to 
year;  and  estates  held  by  him  for  the  life  of  another  person. 

2.  The  interest  reniaiuiug  in  him,  at  the  time  of  hia  death,  hi 
a  term  of  years  after  the  expiration  of  any  estate  for  years 
therein,  granted  by  him  or  any  other  person. 

3.  The  intiTOst  in  lands  devised  to  an.  executor  for  a  term  of 
years  for  the  payment  of  debts. 

4.  lliings  annexed  to  the  freehold,  or  to  any  building  for  the 
purpose  of  trade  or  manufacture,  and  not  fixed  into  the  wall  of 
a  house  so  as  to  be  essential  to  its  support. 

5.  The  crops  growing  on  the  land  of  the  deceased  at  the  time 
of  his   death, 

6.  Every  kind  of  produce  raised  annually  by  labor  and  culti- 
vation,   except    growing   grass   and   fruit    ungathered. 

T.  KiMjt    reserved    to   the   deceased   which  had  accrued  at  the 
time  of  Ills  (lenth. 
8.  Debts  secured  by  mortgages,  bonds,  notes  or  bills;  accounts, 
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monej,   and  bank   bills,   or  other  circulating:  medium,   things  in 
action,  and  stock  in  any  corporation  or  joint-stock  association. 

9.  Goods,  wares,  merchandise,  utensils,  furniture,  cattle,  pro- 
Tiftions,  moneys  unpaid  on  contracts  for  the  sale  of  lands,  and 
orery  other -species  of  personal  property  not  hereinafter  excepted. 
Thinsrs  annexed  to  the  freehold,  or  to  a  building,  shall  not  go  to 
the  executor,  but  shall  descend  with  the  freehold  to  the  heirs  or 
devisees,  except  such  fixtures  as  are  mentioned  in  the  fourth  sub- 
division of  this  section.  The  right  of  an  heir  to  any  property, 
not  enumerated  in  this  section,  which  by  the  common  law  would 
descend  to  him,  is  not  impaired  by  the  general  terms  of  this 
section. 

Former  I  2712,  as  amended  by  L.  1893,  cb.  686,  renumbered  by  L.  1014, 
ch.  44.1,  Id  effect  Sept.  1,   1014. 

Oriiplnal  8<mrce. —  Inserted  by  amendment  of  1803  aa  a  aobstitute  fox 
R.  4.,   pt.  2,  ch.  0,   Ut.  3,   fi  6-8. 

f  StilTS.  [Added,  l£il4.]  Anaetai  debt  due  from  executor 
to  testator}  effect  of  dlncltarse  by  ^'111. 

The  naming  of  a  person  executor  in  a  will  does  not  operate  as 
a  discharge  or  bequest  of  any  just  claim  due  or  to  become  due 
which  the  testator  had  against  him;  but  it  must  be  included 
among  the  credits  and  effects  of  the  deceased  in  the  inventory, 
and  the  executor  shall  be  liable  for  the  same  as  for  so  much 
money  in  his  hands  at  the  time  the  debt  or  demand  becomes  due, 
and  he  must  apply  and  distribute  the  same  in  the  payment  of 
debts  and  legacies,  and  among  the  next  of  kin  as  part  of  the 
personal  property  of  the  deceased.  The  discharge  or  bequest  in 
a  will  of  a  debt  or  demand  of  the  testator  against  an  executor 
named  therein,  or  against  any  other  person,  is  not  valid  as  against 
the  creditors  of  the  deceased;  but  must  be  construed  only  as  a 
specific  bi^quest  of  such  debt  or  demand;  and  the  amount  thereof 
must  be  included  in  the  inventory  and,  if  necessary,  be  applied 
in  the  payment  of  his  debts;  and  if  not  necessary  for  that  purpose, 
must  be  paid  in  the  same  manner  and  proportion  as  other  specific 
legacies.  * 

Added  by  L.  1914,  cb.  443,   in  effect  Sept.   1,   1914. 

§  fl074.  [Am'd,  1881,  1893,  1014.]  Apportionment  of  rents, 
nnnaltles  and  dividends. 

All  rents  reserved  on  any  lease  made  after  June  seventh,  eigh- 
teen hundred  and  seventy-five,  and  all  annuities,  dividends  and 
other  paA-ments  of  every  description  made  payable  or  becoming 
due  at  fixed  periods  under  any  instrument  executed  after  such 
date,  or,  being  a  last  will  and  testament  that  takes  effect  after 
such  date,  shall  be  apportioned  so  that  on  the  death  of  any 
])erson  interested  in  such  rents,  annuities,  dividends  or  other 
such  payments,  or  in  the  estate  or  fund  from  or  in  respect  to 
which  the  same  issues  or  is  derived,  or  on  the  determination 
by  any  other  means  of  the  interest  of  any  such  person, 
he,  or  his  executors,  administrators  or  assigns,  shall  be  entitled 
to  a  proportion  of  such  rents,  annuities,  dividends  and  other 
payments,  according  to  the  time  which  shall  have  elapsed  from 
the  commencement  or  last  period  of  payment  thereof,  as  the  case 
may  be,  including  the  day  of  the  death  of  such  person,  or  of  the 
determination  of  his  or  her  interest,  alter  making  allowance  and 
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deductions  on  account  of  charges  on  such  rents,  annuities.  diTi* 
denda  and  other  payments.  Every  such  person  or  his  executon, 
adminlBtrators  or  assigns  shall  have  the  same  remedies  at  law 
and  in  equity  for  recovering  such  apportioned  parts  of  sodi 
rents,  annuities,  dividends  and  other  payments,  when  the  co- 
tire  amount  of  which  such  apportioned  parts  form  part,  hecomes 
due  and  payable  and  not  before,  as  he  or  they  would  have  had 
for  recovering  and  obtaining  such  entire  rents,  annuitie.s,  divi- 
dends and  other  payments,  if  entitled  thereto;  but  the  persons 
liable  to  pay  rents  reserved  by  any  lease  or  demise,  or  the  real 
property  comprised  therein  shall  not  be  resorted  to  for  such 
apportioned  parts,  but  the  entire  rents  of  which  such  appor- 
tioned parts  form  parts,  must  be  collected  and  recovered  by  thf 
person  or  persons  who.  but  for  this  sectitm,  or  chapter  five  hun- 
dred and  forty-two  of  the  laws  of  eighteen  hundred  and  seventy- 
five,  would  have  been  entitled  to  the  entire  rents;  and  such  po^ 
tions  shall  bo  rt^coverable  from  such  person  or  persons  by  th* 
parties  entitled  to  the  same  under  this  section.  Tliis  section 
shall  not  apply  to  any  case  in  which  it  shall  be  expressly  stipn- 
lated  that  no  apportionment  be  made,  or  to  any  sums  made  pay- 
able in  policies  of  insurance  of  any  description. 

Formor  |  2720.  bh  anic*n(le<l  by  L.  1881,  ch.  535,  and  L.  1893.  ch,  €8C, 
amonded  and  renumbered   b^  L.    1014.   cb.   443,    in  effect  Sept.  1.   1(^14. 

Orifriuai  Source. —  Innerted  by  tbe  amendmeDt  of  18tt3  as  a  Kubstltote  for 
L.   1875,   ch.  542,   ii  1-3. 

I  2675.  [Am*d,  1808,  1903,  1914.]  Proceeding  to  dtseoTrr 
propertjr  ifVitbheld. 

An  executor  or  administrator  may  present  to  the  surrogate's 
court  from  which  letters  were  issued  to  him.  a  petition  settinf 
forth  on  knowledge,  or  information  and  belief,  any  facts  tending 
to  show  that  money  or  other  personal  property  which  should  ^ 
delivered  to  the  petitioner,  or  included  in  an  inventory  or  ap- 
praisal, is  in  the  possession,  under  the  control  or  within  the 
knowledge  or  information  of  a  person  who  withholds  the  same 
from  him;  or  who  refuses  to  Impart  knowledge  or  information 
he  may  have  concerning  the  same,  or  to  disclose  any  other  fact 
which  will  aid  such  executor  or  administrator  in  making  dis- 
covery of  such  property,  and  praying  an  inquiry  respecting  itt 
and  that  the  respondent  may  be  ordered  to  attend  the  inqaiiT 
and  be  examined  accordingly,  and  to  deliver  the  property  if  in  his 
control.  The  petition  may  be  accompanied  by  an  affidavit  or 
other  written  evidence,  tending  to  support  the  allegations  thereof. 
If  the  surrogate  is  satisfied,  on  the  papers  so  presented,  that 
there  are  reasonable  grounds  for  the  inquiry,  he  must  make  m 
order  accordingly,  which  may  be  made  returnable  forthwith,  or 
at  a  future  time  fixed  by  the  surrogate,  and  may  be  served  at 
any  time  before  the  hearing.  Service  thereof  must  be  made  by 
delivery  of  a  certified  copy  thereof  to  the  person  or  persons 
named  therein  and  the  payment,  or  tender,  to  each  of  the  sum 
required  by  law  to  be  paid  or  tendered  to  a  witness  who  is  snb- 
poena ed  to  attend  a  trial  in  surrogate's  court. 

Farmer  §  2707,  as  amended  by  L.  1893,  ch.  086.  and  U  1903.  ch.  SSI, 
anienilcd   and  renuraberetl   by   li.    1014.   ch.   443.   in  effect  Sept.   1.   1914. 

Original  Source. —  The  atuendment  of  1893  consolidated  former  li  2706  toi 
2707  without  cbanKe.  Section  27(i6  wan  derived  from  U  1870,  du  SS8l  I  h 
and  U  1870,  ch.  894,  |  i,  la  part,,  and  $  2707  waa  new. 
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f  2676.   [Am'd,  1881,  1803,  1903,  1914.]     Trial  and  decree. 

If  the  person  directed  to  appear  submits  an  answer  denying 
any  Itnowledge  concerning,  or  possession  of,  any  property  which 
belonged  to  the  decedent  in  his  lifetime,  or  shall  make  default 
in  answer,  he  shaU  be  sworn  to  answer  truly  all  questions  put 
to  him  touching  the  inquiry  prayed  for  in  the  petition.  If  it 
appears  that  the  petitioner  is  entitled  to  the  possession  of  the 
property,  the  decree  shall  direct  delivery  thereof  to  him. '  If  such 
answer  alleges  title  to  or  the  right  to  possession  of  any  property 
inTolved  in  the  inquiry,  the  issue  raised  by  such  answer  shall  be 
heard  and  determined  and  a  decree  made  accordingly. 

Former  I  2710,  as  amended  by  L.  1881,  ch.  635;  L.  1S93,  cb.  686.  and 
L.  1003,  cb.  520,  amended  and  renumbered  by  L.  1914,  cb.  443,  In  effecc 
Sept.    1.    1914. 

Original  Source. —  Tbe  amendment  of  1893  cona<dldated  former  f§  2713  and 
2714.  Section  2713  was  derived  from  L.  1870,  cb.  349,  $  6,  and  f  2714 
fxom  f  5  of  tbat  act.    The  amendment  of  1903  superseded  the  former  section. 
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ARTICLE    SBCOlfD. 

Presenting  claims,  their  allowance^  rejection  and  trial;  paymait 
of  debts f  leg<icies  and  expenses;  sales  of  real  estate  by  executors, 
administrators  uHth  the  toUl  annexed  and  testamentary  trustees 
under  power  contained  in  the  toill;  deposit  of  money  and  securi- 
ties. 

Sec.    2677.  Notice  to  crpditora;  affidavit  of  claimant 

2678.  Effect  of  fallnre  to  prMent  claim  pursuant  to  notice. 

2679.  Determination    of   issues   arising   between    repreeentatlTe   and  tbe 

estate;   suspenilon   of  statute  of  limitations   In   certain   ttan. 

2680.  EHri'ct    of   admission    and   allowance    of   claim   or   debt    bj    r^fv^ 

sentatlve. 

2681.  Rejected  claim   to  be  tried  on   Judicial   settlement;   limitation  of 

action   by   creditor. 

2682.  Payment   of  debts. 

2683.  Surrogate   miiy    authorise    represents  tire    to    compromise,    or  on- 

pound,    or    rell    debt    or   claim. 

2684.  Sale  of   perAonnl   property   for  payment  of  debts   or  legncl«>s. 
2686.  Surrogate's  court  may  make  direction  as  to  the  Talue,  numnor  and 

time   of  sale  of   property. 

2686.  I*roci>e<ling  to  coiniwl  payment  of  funeral  expenses. 

2687.  Proceeding  to  comi)el  payment  of  debt,  legacy  or  dlstrlbntlTe  Asn, 

or  delivery  of  property. 

2688.  Payment  of  legacies. 

2689.  Petition  to  compel  payment  of  legacy  or  delivery  of  property,  ct 

cetera,  by  a  testamentary  truatee. 

2690.  Idem ;   proceedinflTs  upon   return   of  citation. 

2691.  Decree  for  payment  of  legacy,  et  cetera,  on  giving  Becwity. 

2692.  Payment  of  expenses  Incurred  by  representative. 
2698.  Power  and  duty  of  executor  before  probate. 

2694.  Power    to   sell,    mortgage   or   lease    real   estate   may    be  execoted 

by  qualifying  exe<-utor8. 

2695.  Administrators  with  the  will  annexed;  rights,   powem  and  datir«w 

2696.  Power  to  sell,   mortgage  or  lease  real  estate  may  be  exemted  by 

qualifying  trustees  or  succesaora. 

2697.  Conveyance  of  real  estate  by  executor  or  administrator  to  hMtt 

of  contract  of  sale  made  by  a  decedent. 

2698.  Surrogate  may  direct  as  to  custody,  where  coexecutors,  et  ceteia, 

dlMSgree. 

2699.  Money   paid  into  court  and  securities  taken;    how   dlspoaed  of. 

2700.  Deposit  of  securities  may  be  ordered  on  revocatloo  of  lettrrt. 

«  2677.    [Am'd,  1808,  1914.  J      Notice  to  creditors  |  afldafit 
of  claimant. 

The  executor  or  administrator  at  any  time  after  the  granting 
of  his  letters,  may  insert  a  notice  once  in  each  week  for  six 
months  in  such  newspaper  or  newspapers  printed  in  the  county 
as  the  8urrof?ate  directs,  requiring  all  persons  haring  claims 
HKninst  the  deceased  to  exhibit  the  same,  with  the  Touchers 
therefor,  to  him,  at  a  place  to  be  specified  In  the  notice,  at  or 
before  a  day  therein  named,  which  must  be  at  least  six  months 
from  the  day  of  the  first  publication  of  the  notice.  The  executor 
or  administrator  may  require  satisfactory  vouchers  in  support 
of  any  claim  presented  and  the  aflldavit  of  the  claimant  that  ih* 
claim  is  justly  due,  that  no  payments  have  been  made  thereox 
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and  that  there  are  do  offsets  against  the  same  to  the  knowledge 
of  the  claimant. 

Former  i  2718,  as  amcndrd  by  L.  1803,  ch.  686,  amended  and  renumbered 
bj  L.  1014.  ch.  443,  In  effect  Sept.   1.   1014. 

Original  Boarce. —  Inserted  by  amendment  of  1893  as  a  sabstltnte  for 
R.  8.,  pt.  2,  ch.  6.  tit.  3.   11  34-37,  88. 

§  aers.  [Added,  1914.]  Kffect  of  f«ll«rc  to  present  claim 
pvraaAnt  to  notice. 

If  a  claim  against  a  deceased  person  be  not  presented  to  the 
executor  or  administrator  within  six  months  fiom  the  first  pub- 
lication of  the  notice  to  creditors,  or,  if  no  notice  be  published, 
within  one  year  from  the  date  of  issue  of  letters,  the  executor  or 
administrator  shall  not  be  chargeable  for  any  assota  or  moneys 
that  h«>  may  hare  paid  in  satisfaction  of  any  lawful  claims,  or  of 
any  legacies,  or  in  making  distribution  to  the  next  of  kin  before 
such  claim  was  presented. 

Added  br  Jj.  1014,  ch.  443,  in  effect  Sept  1,  1014. . 

I  2679.  [Am'd,  1898,  1896,  1914.]  Determination  of  lfl««es 
nrlfliniv  betfveen  rei»re*entatlTe  and  the  estate y  •n*pen- 
•ion  of  aiatnte  of  limitation*  In  certain  caaea. 

On  the  judicial  settlement  of  the  account  of  an  executor  or 
administrator,  he  may  prove  any  debt  owing  to  him  by  the  dece* 
dent.  Where  a  contest  arises  between  the  accounting  party  and 
any  of  the  other  parties,  respecting  property  alleged  to  belong  to 
the  estate,  but  to  which  the  accounting  party  lays  ciniifi  in- 
diyidually;  or  respecting  a  debt  alleged  to  be  due  by  the  account- 
ing party  to  the  decedent,  or  by  the  decedent  to  the  accounting 
party,  the  contest  must  be  tried  and  determined  in  the  same 
manner  as  any  other  issue  arising  in  the  surrogate's  court.  From 
the  death  of  the  decedput  until  the  first  jnaicial  settVniont  of 
the  account  of  the  executor  or  administrator,  the  running  of 
the  atatiite  of  limitations  against  a  debt  due  from  the  decedent 
to  the  accounting  party,  or  any  other  cause  of  action  in  favor 
of  the  latter  against  the  decedent,  is  suspended,  unless  the  ac- 
counting party  was  appointed  on  the  rerocntion  of  former  letters 
issued  to  another  person,  in  which  case  the  running  of  the  statute 
is  so  suspended  from  the  grant  of  letters  to  him  until  the  first 
judicial  settlemput  of  his  account.  After  the  first  judicial 
settlement  of  the  account  of  an  executor  or  administrator,  the 
statute  of  limitations  begins  again  to  run  against  a  debt  due 
to  him  from  the  decedent,  or  any  other  cause  of  action  In  his 
favor  against  the  decedent. 

Frrmer  |  2731.  as  amrndefl  by  L.  1893,  rti.  686.  and  L.  180B.  ch.  595, 
tmrnded  and  renumbered  by  L.   1014.   ch.  443.   In  effect  Sept.   1,   1014.  ' 

OrisiDal  Soorce. —  Former  II  2730  and  2740  c(iuH(>Udat(<d  by  the  amendment 
of  1H03.  SectJnu  2739  vas  taken  from  R.  S.,  pt.  2.  ch.  6.  tit.  3.  f  .3.M,  and 
L.  1837,  ch.  460,  J  87.  Section  2740  was  taken  from  L.  1837,  ch.  460; 
sentence  added  by  1*.  18e8»  ch.  594. 

I  2680.  [Added,  1914.1  Effect  of  admlaalon  and  allovr- 
anee  of  claim  or  debt  by  repreaentatlve. 

Whenever  upon  any  accounting  or  judicial  settlement  of  an 
account,  the  executor  or  administrator  admits  and  allows  a  claim 
or  debt  against  the  deceased,  other  than  his  own  claim,  or  has 
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theretofore  in  writing  admitted  or  allowed  such  a  claim  or  debt, 
the  validity  of  such  claim  or  debt  shall  be  thereby  established. 

When  such  a  claim  or  debt  has  been  so  admitted  or  allowcHl.  or 
a  judgment  against  the  executor  or  administrator  has  been  ob- 
tained, whether  either  has  been  paid  or  not,  any  party  adver^y 
affected  thereby  may  file  objections  thereto  and  may  show  that 
the  claim  or  debt  was  fraudulently   or  negligently   allowed,  or 
paid,  or  that  the  judgment  was  obtained  by  fraud,  negligence  or 
collusion.     If  the  surrogate  shall  sustain  the  objections  in  a  casp 
where  the  claim  or  judgment  has  not  been  paid,  the  claim  shall 
be  deemed  to  be  rejected  by  the  accountant  at  the  time  of  such 
determination,    and   the   time    between   the   presentation    of   the 
claim,  or  the  commencement  of  the  action  where  the  claim  was 
not  presented,  and  the  time  of  sueh  determination  shall  not  be 
a  part  of  the  time  limited  in  this  act  for  commencing  ao  action 
thereon. 
Added  by  L.  1914.  ch.  443.  in  effect  Sept.   1,   1914. 

i  2081.  [Added.  1814)  Am'd,  1916.1  Rejected  claim  to  be 
tried  on  Jadlclal  flettlement.  Limitation  of  action  by 
creditor* 

If  the  executor  or  administrator  doubts  the  justice  or  Talldity 
of  any  claim  presented  to  him,  he  shall  serve  a  notice  in  writ- 
ing upon  the  claimant  that  he  rejects  said  claim,  or  some  part  of 
it,  which  he  specifies.  Unless  the  claimant  shall  commence 
an  action  for  the  recovery  thereof  against  the  executor  or  ad- 
ministrator within  three  months  after  the  rejection,  or.  If  do 
part  of  the  debt  is  then  due,  within  two  months  after  a  part 
thereof  becomes  due,  said  claimant,  and  all  the  persona  claim- 
ing under  him,  are  forever  barred  from  maintaining  such  actioa, 
and  in  such  case  said  claim  shall  be  tried  and  determined  upon 
the  judicial  settlement. 

Added  by  L.  1914,  ch.  443.  amM  by  L.  1915.  ch.  644.  in  effect  Sept.  1. 
1915. 

I  2682.    [Am>d,  1808,  1914.]     Payment  of  debts. 

Every  executor  and  administrator  must  proceed  with  diligence 
to  pay  the  debts  of  the  deceased  according  to  the  following  order: 

1.  Debts  entitled  to  a  preference  under  the  laws  of  the  United 
States  and  the  state  of  New  York. 

2.  Taxes  assessed  on  property  of  the  deceased  previous  to  his 
death. 

3.  Judgments  docketed,  and  decrees  entered  against  tlie  de- 
ceased according  to  the  priority  thereof  respectively. 

4.  All  recognizances,  bonds,  sealed  instruments,  notes,  biUa  and 
unliquidated  demands  and  accounts. 

Preference  shall  not  be  given  in  the  payment  of  a  debt  over 
other  debts  of  the  same  class,  except  those  specified  In  the  third 
class.  A  debt  due  and  payable  shall  not  be  entitled  to  a  prefer- 
tace  over  debts  not  due.     The  commencement  of  a  suit  for  the 
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recovery  of  a  debt  or  the  obtaining  a  judjpnent  thereon  against 
the  executor  or  administrator  shall  not  entitle  such  debt  to  pref- 
erence over  others  of  the  same  class.  Debts  not  due  may  be  paid 
according  to  the  class  to  which  they  belong,  after  deducting  a 
rebate  of  legal  interest  on  the  sum  paid  for  the  unexpired  term 
of  credit  without  interest.  An  executor  or  administrator  shall 
not  satisfy  his  own  debt  or  claim  out  of  the  property  of  the  de- 
ceased until  proved  to  and  allowed  by  the  surrogate;  and  it  shall 
not  have  preference  over  others  of  the  same  class.  Preference 
maj'  be  given  by  the  surrogate  to  rents  due  or  accruing  on  leases 
held  by  the  testator  or  intestate  at  the  time  of  his  death,  over 
debts  of  the  fourth  class,  if  it  appear  to  his  satisfaction  that 
such  preference  will  benefit  the  estate  of  the  testator  or  intestate. 

Former  i  2719.  a«  amended  by  L.  1893,  ch.  686,  amended  and  renumbered 
by  U   1914,   eh.  443,  in  effect  Sept.   1,   1914. 

Original  Source. —  Inn^rted  bj  the  amendment  of  1883  as  a  anbstltute  for 
B.  8..  pt.  2.  ch.  6,  m.  3,  IS  27-30,  33.  and  U  1847,  ch.  80,  |S  1.  2,  as 
amended  by  L.  1803,  ch.  100. 

f  aesS.  [Added,  1014.1  Dlnpnted  or  uimettled  debt  or 
claim  may  be  compromlsedy  compoanded  or  sold. 

Upon  the  application  of  aii  executor,  administrator,  guardian 
or  testamentary  trustee,  the  surrogate  may,  for  good  cause 
shown,  authorize  the  compromising  or  compounding  of  any  debt, 
claim  or  demand,  due  or  to  become  due,  which  it  is  necessary 
to  settle,  adjust  or  liquidate  in  connection  with  the  settlement 
of  an  estate  or  fund:  and  the  selling  at  public  auction,  on  such 
notice  as  the  surrogate  prescribes,  of  any  uncollectible,  stale  or 
doubtful  debt  or  claim  belonging  to  the  estate  or  fund;  but  any 
party  interested  in  the  final  settlement  may  show  on  such  settle- 
ment that  such  debt  or  claim  was  fraudulently  compromised  or 
compounded. 

Added  by  U  1914,  cb.  448,  in  effect  Sept.  1,  1914. 

f  2B684.  [Am'd,  1893,  1014.]  Sale  of  peraoaal  property 
for  payoient  of  debta  or  leffacle*. 

An  executor  or  administrator  may  sell  the  personal  property  of 
the  deceased  at  any  time  for  the  payment  of  debts,  or  legacies, 
or  for  making  distribution.  The  sale  may  be  public  or  private, 
and  may  be  on  credit  not  exceeding  one  year,  with  approved 
security.  Articles  not  necessary  ♦bequeathed  must  not  be  sold 
antll  the  residue  of  the  personal  estate  has  been  applied  to  the 
payment  of  debts. 

Fonner  |  2717.  as  amended  hj  L.  1893,  cb.  686,  amended  and  renumbered 
bj   U    1914,  cb.  443.  in  effect  Sept.  1.   1914. 

Ofi^nal  Source. —  Inserted  by  tbe  amendment  of  1893  as  a  subatltnte  for 
R.    S.,  pt.  2,  cb.  6,  tit.  3,   if  25,  26, 

§  2686.  [Added,  1914.]  Sarrovate'*  eovrt  may  make 
direction  a*  to  tbe  value,  manner  and  time  of  sale  of 
property. 

Whenever  the  assets  of  an  estate  consist  of  real  property 
which  an  executor  is  authorized  to  sell,  or  of  personal  property 
which  it  is  necessary  or  proper  to  sell,  and  the  value  of  the 
same  is  uncertain  or  is  dependent  upon  the  time  and  manner  of 

*  So  In  original. 
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sale  thereof,  the  executor  or  administrator  ma7  apply  by  petitioa 
to  the   surrogate   hayiuf?  jurisdiction   of   the   settlement   of  dw 
estate,  for  advice  and  direction  as  to  the  propriety,  price,  maaser 
and   time  of  sale  thereof.     If  the  surrogate,   in  his    discretioQ, 
entertains   the   application,   notice   of  such   application    shall  be 
ffiven  to  all  persons  interested  or  to  such  persons  as  the  sarnh 
Kate  by  order  directs   to  have  notice,   in  such    manner   as  tbr 
surrogate  shall  prescribe.     The  surrogate  shall  inquire  into  the 
facts  and  circumstances  and  may  bear  the  opinions  of  witnesaM 
as  to  the  value  of  such  property  and  as  to  the  best  manner  and 
time  of  sale  thereof,   and  may  give  such  advice   and    direction 
as  Hhnll  seem   to  him   for  the  best  interest  of  the  parties.     A 
substantial  compliance  with  the  authorisation  so  given  shall  re- 
lieve the  said  executor  or  administrator  from  any  charge  or  ob- 
jection that  the  said  estate  or  persons  interested  suffered  a  loes 
on  account  of  the  time  or  manner  of  sale  or  the  price  realised. 

Added  b7  L.  1914,  oh.  443.  in  effect  Sept.  1.  1014. 

I  Sa86.   (Added,  1914.]     Proeeedlny  to  compel  paxmeat  of 
funeral   expenses. 

Every  executor  or  administrator  shall  pay,  out  of  the  first 
moneys  received,  the  reasonable  funeral  expenses  of  decedent, 
and  the  same  shall  be  preferred  to  all  debts  and  claims  against 
the  deceased.  If  the  same  be  not  paid  within  sixty  days  after 
the  grunt  of  letters  testamentary  or  of  administration,  the  pensos 
having  a  claim  for  such  funeral  expenses  may  present  to  tb*- 
surrogate's  court  a  petition  praying  that  the  executor  or  admin- 
istrator may  be  cited  to  show  cause  why  he  should  not  be  re- 
quired to  make  such  payment.  If  upon  the  return  of  the  citatioa 
it  shall  appear  that  the  executor  or  administrator  has  received 
moneys  belonging  to  the  estate  which  are  applicable  to  the  pay- 
ment of  the  claims  for  funeral  expenses,  and  that  the  executor 
or  administrator  adnpits  the  validity  of  the  claim  or  daims  and 
the  reasonableness  of  the  amount  thereof,  the  surrogate  shall 
make  an  order  directing  the  payment  of  the  same,  or  of  sacli 
part  thereof  as  he  may  specify,  within  ten  days  thereafter.  If 
the  executor  or  administrator  files  an  answer  setting  forth  the 
facts,  and  therein  disputes  the  validity  of  the  claim  or  clainift. 
or  the  reasonableness  of  the  amounts  thereof,  the  surrogate  shsll 
direct  that  the  claim  or  claims  so  disputed  be  heard  upon  the 
judicial  settlement  of  the  accounts  of  such  executor  or  admin:}^ 
trntor.  If  it  shall  appear  that  no  money  has  come  into  tbe 
hands  of  the  executor  or  administrator  the  proceeding  shall  be 
dismissed  without  costs  and  without  prejudice  to  a  further  ap- 
plication or  applications  showing  that  since  such  dismissal  the 
executor  or  administrator  has  received  money  belonging  to  the 
estate.  At  an>  time  after  three  months  from  the  date  of  tbe 
former  order,  if  no  answer  was  filed  disputing  such  claim,  t 
further  application  may  be  made  by  petition  stating  the  facts 
upon  which  the  belief  of  the  petitioner  that  there  are  moneys  ia 
the  hands  of  such  executor  or  administrator  applicable  to  the 
payment  of  his  claim,  is  based.  Upon  such  further  ap|>Uratioo 
the  issuance  of  the  citation  shall  be  in  the  discretion  of  the 
surrogate.  If  upcm  any  accounting  it  shall  appear  that  an 
executor  or  administrator  has  failed  to  pay  a  claim  for  fnneril 
expenses,  the  amount  of  which  has  been  fixed  and  determined 
by  the  surrogate,  as  above  set  forth,  or  upon  such  accounting. 
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he  shall  not  be  allowed  for  the  payment  of  any  debt  or  claim 
a^innt  the  decedent  until  said  claim  has  been  discharged  in 
full;  but  such  claim  shall  not  be  paid  before  expenses  of  ad- 
ministration are  paid. 

Added  b7  L.  1914,  eh.  448,  in  effect  Sept.  1.  1914. 

f  S68T.   [Added.  1014.]     ProoeedlniT  to  compel  paymeiit  of 
debty  learaeT-  or  alatrlbntlve  share,  or  delivery  of  property. 

Where  the  executor  or  administrator  has  not  begrun  the  pub- 
lication of  the  notice  to  creditors  to  present  their  claims,  and 
three  months  have  elapsed  since  the  probate  of  the  will  or  ^rant 
of  letters  of  administration,  any  creditor  of  the  deceased  haying 
a  claim  which  has  not  been  rejected,  or  any  person  entitled  to 
a  specific  bequest,  or  to  a  legacy  or  other  pecuniary*  provision 
under  a  will,  or  to  a  distributive  share  of  an  estate,  may  present 
to  the  surrogate's  court  a  petition  setting  forth  the  facts  and 
praying  that  the  executor  or  administrator  be  cited  to  show 
cause  why  he  should  not  pay  said  claim  or  pay  or  satisfy  such 
bequest,  legacy  or  distributive  share. 

Upon  the  return  of  such  citation  the  executor  or  administrator 
may  reject  such  claim,  or  show  good  and  sufficient  cause  why  he 
should  not  pay  such  claim,  or  pay  or  satisfy  such  bequest,  legacy 
or  distributive  share  in  whole  or  in  part. 

The  surrogate  may  dismiss  such  petition,  or  direct  immediate 
payment  or  satisfaction  thereof  in  whole  or  in  part,  or  upon  re* 
ceiving  a  bond  as  provided  in  section  2688  of  this  chapter. 

Added  by  L.  1914,  ch.  443,  In  effect  Sept.  1,  1014. 

I  2088.    [Am>d,  1808,  1014.]     Payment  of  leffaele*. 

No  legacy  shall  be  paid  by  an  executor,  or  administrator  with 
the  will  annexed,  before  the  completion  of  the  publication  of 
notice  to  creditors  if  such  notice  be  published,  or  if  none  be 
published  before  the  expiration  of  one  year  from  the  time  of 
frranttng  letters  testamentary  or  of  administration,  unless  directed 
by  the  will  or  by  a  decree  on  an  accounting  to  be  sooner  paid. 
Bequests  of  specific  articles  of  property,  other  than  securities 
representing  money,  may  be  delivered  at  any  time  in  the  discre- 
tion of  the  executor.  Whenever  a  legacy  is  directed  by  the  will 
to  be  sooner  paid,  or  specific  property  is  bequeathed,  the  executor 
or  administrator  may  require  a  bond,  with  two  sufficient  sureties, 
conditioned,  that  if  debts  against  the  deceased  duly  appear,  and 
there  are  not  other  assets  to  pay  the  same,  and  no  other  assets 
sufficient  to  pay  other  legacies,  then  the  legatees  will  refund  the 
leiracy  so  paid,  or  the  value  of  the  articles  so  delivered,  with 
interest  thereon  or  such  ratable  portion  thereof  with  the  other 
legatees,  as  may  be  necessary  for  the  payment  of  such  debts, 
and  the  proportional  parts  of  such  other  legacies,  if  there  bo 
any.  and  the  costs  and  charges  incurred  bv  reason  of  the  pay- 
ment to  snch  legatee,  and  that  if  the  will,  under  which  such 
]efr&<7  >s  paid,  be  denied  probate  on  appeal  or  otherwise  that 
anch  legatee  will  refund  the  whole  of  such  legacy,  with  interest, 
to   the  executor  or  administrator  entitled  thereto. 

Fonner  |  2721,  tk»  amended  by  L.   1893.  ch.   GSO.  amended  and  renumbered 
by  I.    1914.   ch.  443,  In  effect  Sept.  1,   1014. 

Orlgioal  Sonrce.—  Innerted  bj  the  amendment  of  1898  as  a  substitute  for 
R.   0^  pt.  2,  Gb.  6,  tit.  S.  if  43-45. 
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t  2689.  [Am*!!,  1914]  Petition  to  oompel  payment  of 
learaey  or  delivery  of  property,  etc.,  by  a  teatan&entarr 
trustee. 

Where  a  person  is  entitled,  by  the  terms  of  the  will,  to  the 
payment  of  money,  or  the  delivery  of  personal  property,  bj  a 
testamentary  trustee,  he  may  present  to  the  surrogate's  court  a 
petition,  setting  forth  the  facts  which  entitle  him  to  the  pay- 
ment or  deliverj',  and  praying  for  a  decree,  directing  payment 
or  delivery  accordingly;  and  that  the  testamentary  trustee  and 
alt  other  persons  whose  rights  or  interests  would  be  affected  by 
the  decree  may  be  cited  to  show  cause,  why  such  a  decree  should 
not  be  made.  If  the  petitioner  is  so  entitled,  oniy  upou  tlie 
happening  of  a  contingency,  or  after  the  expiration  of  a  certain 
time,  he  must  show  in  his  petition,  that  his  right  to  the  money 
or  other  property  has  become  absolute. 

Former   S   2804,    amended   and   renumbered  by  L.    1914,   ch.   443,    In   effect 
Sept.    1,   1914. 
Original  Source. —  New. 

I  2690.    [Am*d,    1914.]       ld.|    proeeedlnffa    upon    return    of 
citation. 

Upon  the  return  of  a  citation,  issued  as  prescribed  in  the  last 
section,  the  surrogate  must  hear  the  allegations  and  proofs  pf 
the  parties,  and  must  make  such  a  decree  in  the  premises,  as 
justice  requires.  In  a  proper  case,  the  decree  may  require  the 
testamentary  trustee,  who  is  unable  to  deHver  personal  property 
to  which   the  petitioner  is  entitled,  to  pay  the  value  thereof. 

Pormer   |   2805,    amended   and   renumbered   hj  L.    1914,   ch.  443.    in    effect 
Sept.    1,    1U14. 
Original  Source. —  New. 

I  2691.    [Ain*d,  1893,  1914.]     Decree  for  advance  payment 
of  learacyy  et  cetera,  on  fflvlnff  aecnrlty. 

Whenever  a  person  who  will  be  entitled  to  the  payment  or  sat- 
isfaction of  any  testamentary  provision,  or  distributive  share, 
is  in  actual  need  of  the  same  or  of  some  part  thereof  for  his 
support  or  education,  he  may  present  to  the  surrogate's  court 
his  petition  setting  forth  the  facts,  and  thereupon,  in  the  dis- 
cretion of  the  surrogate,  a  citation  may  issue  to  the  executor, 
administrator  or  testamentary  trustee  to  show  cause  why  the 
prayer  of  the  petition  should  not  be  granted.  If  it  appears  on 
the  return  of  the  citation,  that  the  amount  of  money  and  the 
value  of  the  other  property  in  the  hands  of  the  respondent  ap- 
plicable to  the  pajjment  of  debts,  legacies  and  expenses,  exceeds, 
by  at  least  one-third  the  amount  of  all  known  debts  and  claims 
against  the  estate,  of  all  legacies  which  are  entitled  to  priority 
over  the  petitioner's  claim,  and  of  all  legacies  or  distributive 
shares  of  the  same  class;  and  that  the  payment  or  satisfaction  of 
any  testamentary  provision  or  distributive  share,  or  some  part 
thereof,  is  necessary  for  the  support  or  education  of  the  peti- 
tioner, whether  adult  or  infant,  or  of  his  family,  the  surrofinite 
may,  in  his  discretion,  make  a  decree  directing  payment  or  satis- 
faction accordingly,  on  the  filing  of  a  bond,  as  provided  in  section 
2G88  of  this  title. 

Former  |  2723.  as  amended  by  L.  1893,  ch.  686,  amended  and  renmnbered 
by  L.   1U14.   Ob.   443.  In  effect  Sept.   1,  1914. 

Orif^liial  Kource. —  Formerly  |  2719,  which  was  derlred  from  B.  S..  pt.  2, 
ch.  6,  tit.  3,   IS  ^^.  S3. 
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I  2602.    r  Added,  1914.]      Payment  of  expenses  incurred  by 
representative. 

An  executor,  administrator,  guardian  or  testamentary  trustee 
may  pay  from  the  funds  or  estate  in  his  hands,  from  time  to 
time,  as  shall  be  necessary,  his  legal  and  proper  expenses  of 
administration  necessarily  incurred  by  him,  including  the  rea- 
sonable expense  of  obtaining  and  continuing  his  bond  and  the 
reasonable  counsel  fees  necessarily  incurred  in  the  administration 
of  the  estate.  Such  expenses  and  disbursements  shall  be  set 
forth  in  his  account  when  filed,  and  settled  by  the  surrogate. 

Added  b7  L.   1914.  cb.  443.  in  effect  Sept.   1,  1914. 

f   SeOS.    TAddedy  1914.]      Power  and   duty  of  executor  be- 
fore   probate. 

An  executor  named  in  a  will  has  no  power  to  dispose  of  any 
part  of  the  estate  of  the  testator  before  letters  testamentary 
are  granted,  except  to  pay  funeral  charges,  nor  to  interfere  with 
such  estate  in  any  manner  further  than  is  necessary  for  its 
preserration. 

Added  by  Ll   1914,  cb.  443.   In  effect  Sept.  1,  1914. 

§  2604.  [Added,  1914.]  Power  to  sell,  mortgraare  or  lease 
real  estate  may  be  executed  by  quallfyinar  executors. 

Where  any  power  to  sell,  mortgage  or  lease  real  estate  or  any 
interest  therein,  is  given  to  executors  as  such,  or  as  trustees,  or 
as  executors  and  trustees,  and  any  of  such  persons  named  as 
executors  shall  neglect  to  qualify,  then  all  sates,  mortgages  and 
leases  under  said  power  made  by  the  executors  who  shall  qualify 
shall  be  equally  valid  as  if  the  other  executors  or  trustees  had 
joined  in  such  sale. 

Added  by  L.   1914,  cb.  443,  In  effect  Sept.  1,  1914. 

f  2«95.  [Added,  1014.]  Administrators  witb  tbe  will  an- 
nexed} riarhtSy  po^-ers  and  duties. 

Where  letters  of  administration  with  the  will  annexed  are 
granted,  the  will  of  the  deceased  shall  be  observed  and  per- 
formed;  and  the  administrators  with  such  will  have  the  rights 
and  powers,  and  are  subject  to  the  same  duties,  as  if  they  had 
b(H>n  named  as  executors  in  the  will. 

Where  power  to  mortgage,  lease  or  sell  real  estate  is  given 
by  a  will  to  an  executor  or  trustee,  an  administrator  with  the 
wiU  annexed  or  a  successor  trustee  may  execute  such  power  in 
any  case  where  the  original  executor  or  trustee  could  execute  the 
same,  unless  contrary  to  the  express  provisions  of  the  will. 

Added  by  L.   1914,  cb.  443,   In  effect  Sept.  1.  1914. 

f  2696.  [Added,  1914.]  Power  to  sell,  mortarase  or  lease 
real  estate  may  be  executed  by  qualify Inff  trustees  or  suc- 
cessors. 

Where  any  power  to  sell,  mortgage  or  lease  real  estate  or  any 
interest  therein,  are*  given  to  trustees,  and  any  of  such  persons 
named  as  trustees  shall  neglect  to  qualify,  then  all  sales,  mort- 
gages  and  leases  under  said  power  made  by  the  trustee  or  trustees 

*  So  in  original. 
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who  HhAlI  qualify  shall  be  equal Ij  yalid  as  if  the  other  trustee 
had  joined  iu  such  sale.  Where  a  successor  trustee  hftM  been 
appointed  by  the  court,  or  is  named  in  a  will,  he  shall  have  the 
same  power  as  to  such  real  estate  as  the  trustee  or  truKteeti  had 
who  were  named  in  the  will,  unless  the  exercise  of  such  power 
would  be  contrary  to  the  express  provision  of  the  wilL 

Added  by  L.   1014,  ch.  443,   in  effect  Sept.   1,  1914. 

I  2697.  [Added,  1914.]  CoiiTer*B«e  •'  real  property  by 
executor  or  admlnlatrator  to  bolder  of  contract  of  a^le 
made    by   a    decedent. 

Whore  a  decedent  dies  seized  of  lands  after  he  has  made  a 
contract  for  the  conveyance  thereof,  his  executor  or  administrator 
may  make  a  deed  reciting  said  contract  and  conveying  the  said 
lands.  The  executor  or  administrator,  or  the  vendee,  his  heirs 
or  assigns,  may  file  a  petition  praying  for  the  conlirmation  of  the 
act  of  the  executor  or  administrator  iu  delivering  the  deed,  t>r 
for  a  decree  that  the  same  be  made  and  delivered  or  the  executor 
or  administrator  may  pray  for  the  lik^  relief  in  a  petition  for 
the  judicial  settlement  of  his  account.  In  either  case,  a  citation 
shall  issue  to  all  persons  interested,  and  the  court  shall  make 
such  decree  as  justice  requires.  A  deed  delivered  pursuant  to 
this  section,  upon  its  confirmation  by  such  decree,  shall  be 
effectual  to  convey  all  the  right,  title  and  interest  in  the  s«id 
lauds  which  the  decedent  had  at  his  death. 

Added  by  L.  1014,  ch.  443,  in  effect  Sept.  1.  1014. 

I  20^8.  [Am* A,  1914.1  Snrrograte  may  direct  aa  to  cn»- 
tody,  f«-bere  co-execator*^  etc.,  dlaaffree. 

Where  two  or  more  co-executors  or  co-administrators  disagree, 
respecting  the  custody  of  money  or  other  property  of  the  estate; 
or  two  or  more  testamentary  trustees,  or  guardians  of  the  proi>- 
erty  disagree,  respecting  the  custody  of  money  or  other  property. 
belonging  to  a  fund  or  an  estate  which  is  committed  to  their 
joint  charge;  the  surrogate  may,  upon  the  petition  of  either 
of  them,  or  of  a  creditor  or  person  Interested  in  the  («tate, 
and  proof,  by  affidavit,  of  the  facts,  make  an  order,  requiring 
them  to  show  cause,  why  the  surrogate  should  not  give  directions 
in  the  premises.  Upon  the  return  of  the  order,  the  surroicaie 
may.  in  his  discretion  make  an  order,  directing  that  any  property 
of  the  estate  or  fund  be  deposited  in  a  safe  place,  in  the  joint 
custody  of  the  executors,  administrators,  guardians,  or  testa- 
mentary trustees,  as  the  case  requires,  or  subject  to  their  joint 
order;  or  that  the  money  of  the  estate  be  deposited  in  a  8pcH*ified 
safe  bank  or  trust  company,  to  their  joint  credit,  and  to  be  drawn 
out  upon  their  joint  order. 

Former   |   2002,   amended   and   renumbered  by   L.    1914,   ch.    443.   to   effect 
Bopt.    1,    1U14. 
OrlfiTlnal  Boarce. —  New. 

I  aeOO.  [Am'd,  1882,  1908,  1909,  1914.]  Money  paid  Into 
coart  and  aecnrltles  taken)  bot%'  disposed  of. 

Where  a  statute  requires  the  payment  of  money  into,  or  the 
deposit  of  a  security  with  the  surrogate's  court,  or  the  deposit  of 
n  security  for  the  payment  of  money  with  the  surrogate,  the 
HUJue  muBt  be  paid  to  or  deposited  with  the  county  treasurer  of 

no 


.  18,  t.  4,  a.  2  PRESENTING   CLAIMS.  f  2700 

the  county  or  to  the  chamberlain  of  a  city,  to  the  credit  of  the 
beneticiary,  or  of  the  estate,  or  of  the  special  proceeding;  unless 
the  statute  contains  8j;)ecial  directions  for  another  disposition 
thereof.  Each  security  so  deposited  with  the  county  treasurer 
or  chamberlain  must  be  held  and  disposed  of  by  him,  subject  to 
the  direction  of  the  8urroKate*g  court;  exc-ept  that  he  must,  unless 
otherwise  so  directed,  collect  the  principal  and  interest  secured 
thereby.  All  money  collected  by  or  paid  to  the  county  treasurer, 
or  chamberlain  as  prescribed  by  this  section,  must  be  held,  man- 
aired,  inyested  and  disposed  of  by  him^  in  like  manner  an  money 
paid  into  the  supreme  court  in  an  action  pending  therein.  The 
regulations  contained  in  the  general  rules  of  practice  as  specified 
in  Riibdiyision  8  of  section  4  of  the  State  Finance  Law.  and  the 
provisions  of  title  third,  of  chapter  eighth  of  this  act.  apply  to 
money  paid  to  and  secnrities  deposited  with  the  county  treas- 
urer, or  chamberlain  as  prescribed  in  this  section;  except  that 
the  surrogate's  court  exercises,  with  respect  thereto,  or  with 
respect  to  a  security,  in  which  any  of  the  money  has  been  in- 
vested, or  upon  which  it  has  been  loaned,  the  power  and  authority 
conferred  upon  the  supreme  court  by  section  747  of  this  act. 

Former  i  2537,  M  amended  by  L.  1888.  ch.  839;  L.  1908,  eh.  183,  and 
L.  1009,  dis.  3,  240,  amended  and  renumbered  by  Ll  1914,  ch.  443,  In  effect 
Sept.    1.    1914. 

Original  Source. —  New. 


f  2700.    f  Added,    1914.]       Deposit    of    ■eovritic*    may    be 
ordered  om  revocation  of  letters. 

When,  upon  the  revocation  of  the  letters  of  an  executor,  ad- 
ministrator or  guardian,  or  the  removal  of  a  testamentary  trustee, 
a  decree  shall  be  made  in  which  such  executor,  administrator, 
^ruardian  or  testamentary  trustee  is  personally  charged  with  or 
directed  to  pay  a  sum  of  money  upon  a  finding  that  he  has  made 
an  unlawful  investment  or  disposition  of  the  estate  or  fund  in  his 
hands,  and  the  security  or  other  instrument  by  which  such  in- 
vestment or  disposition  is  evidenced,  or  the  property  in  the  pur- 
chase of  which  such  investment  or  disposition  has  been  made, 
sball  not  be  a  part  of  the  assets  which  his  successor  may  be 
lef^ally  required  to  receive,  the  decree  shall  direct  that  such 
security  or  other  instrument,  or  such  property,  if  practicably 
capable  of  delivery  under  such  direction,  be  forthwith  deposited 
with  A  safe  deposit  company,  authorized  by  law  to  do  business 
as  such,  in  such  manner  as  to  prevent  the  withdrawal  of  the 
tame  except  upon  the  order  of  the  surrogate. 

Added  by  L.   1914,  ch.  443,  in  efTcct  S«pt   1,  1914. 
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ARTICLE  THIRD. 

Applying  rents  and  the  proceeds  of  mortgage,  lease  or  sate  of  real 
estate  to  the  payment  of  debts,  funeral  and  administration  ex- 
penses, and  charges  upon  real  estate;  sale  for  distribution  and 
conveyance  in  confirmation  of  title. 

Sec.    2701.  When   rents  of  real  estate  may  be  applied  Id   the  same  aanner 
as  pnK*ced8   of   mortgage,    lease  or   sale. 

2702.  What   property   subject    to  disposition  for  the   payment  of  debts, 

funeral  and  administration  expenses. 

2703.  For  what  purposes  real  property  Is  subject  to  disposition. 

2704.  Sale   to  be  refnsed   if  tmnd  be  given. 

2705.  When  and  how  reaU  property  may  be  mortgaged,  leased  or  soM. 

2706.  Trial    and    detctrmlnatioD    of    dalma    and    expenses;    sUtvte   «r 

limitations. 

2707.  Order  to  mortgage,  lease  or  sell. 

2708.  Duty   of  executor  or  administrator  to  ezecnte  order  after  ffltaf 

bond. 
2700.  Order  to  be  executed  and  report  made. 

2710.  Execution   of  order  not  affected  by  death,  et  cetera. 

2711.  Execution  of  the  order;  decree  of  Judicial  settlement;  conTeraoce 

to  helm. 

2712.  Allowance  on  bid   to  creditor  purchasing. 

2713.  Provision    for    payment    of    undetermined    claims    and    debts   set 

yet  due. 

2714.  When  conveyance  not  to  affect  purchaser  or  mortgagee  from  kelr. 

et  cetera. 

2715.  Effect  of  conveyance  of  decedent's  Interest  under  contract. 

2716.  rresumption    where    records    have    been    removed. 

2717.  Right   of   life   tenant   to  be  considered   in   sale. 

2718.  Restitution   from   assets    subsequently   discovered. 

S   aroi.   [Added.  1014.]     Iiriien  rents  of  real  property  msr 
be  received  by  the  executor  or  adaalnistrator. 

An  executor  or  administrator  may  present  a  petition  to  the 
surrogate's  court  praying  for  leave  to  enter  into  possession  of 
real  property  left  by  his  decedent  and  to  manage  and  control  the 
sanie  and  receive  the  rents  thereof.  If  from  such  petition  it 
shall  appear  that  a  mortgage,  lease  or  sale  of  such  real  property 
will  be  necessary  unless  the  purposes  specified  in  section  27(K$ 
of  this  title  be  otherwise  fulfilled,  a  citation  shall  issue  to  all 
known  persons  within  the  state  of  New  York  who  have  the  legal 
title  to  such  real  estate  by  descent  or  devise  to  show  cause  why 
the  prayer  of  the  petition  should  not  be  granted.  Upon  the 
return  of  the  citation  the  surrogate  may,  in  his  discretion,  jrrtnt 
the  prayer  of  such  petition  upon  such  terms  and  conditions  as 
justice  shall  require.  The  net  rents  so  collected  shall  he  held 
by  the  executor  or  administrator  and  be  brought  into  court 
upon  the  judicial  settlement  of  the  account  of  such  executor  or 
administrator  and  there  disposed  of  as  provided  in  section  2711 
of  this  title  for  the  disposition  of  proceeds  of  mortgage,  lease 
or  sale  of  real  estate. 

Added  by  L.    1014,  ch.  443,   in  effect  Sept,    1,   1914. 
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I  STOa.  ^Added,  1914.]  Real  property  anbject  to  dlapoai- 
tion  for  the  satlafaction  of  cbargres  agralnat  the  ■ame  and 
for   distribution. 

The  real  property,  or  intercat  in  real  property,  of  which  a 
decedent  died  seised,  may  be  disposed  of  as  prescribed  in  this 
title;  except  where  it  is  exempted  from  levy  and  sale  by  virtue  ^ 
of  an  execution  as  prescribed  in  title  second  of  chapter  thirteen  ^  ^ 
of  this  act,  or  where  it  can  be  disposed  of  under  a  valid  power  ^/^ 
contained  in  a  will  for  the  purpose  for  which  the  same  might  be  A 
disposed  of  under  this  title. 

But  no  such  property,  or  interest  in  property,  shall  be  niort- 
^ajred.  leased  or  sold  under  a  decree  in  surrogate's  court  to 
satisf.v  any  claim,  debt,  or  demand,  unless  a  proceeding  for  a 
judicial  settlement,  or  to  compel  a  settlement,  of  the  accounts  N 
of  an  executor  or  administrator  shall  have  been  commenced 
within  eighteen  months  from  the  date  when  letters  first  issued  to  \ 
an  executor  or  administrator. 

Added  bj  L.   1914.  cb.  443.  in  effect  Sept.  1,  1914. 

f  2703.  [Added,  1014.]  For  what  purposes  real  property 
Is  subject  to  disposition. 

The  real  property  specified  in  section  2702  of  this  title  may  be 
mortgaged,  leased  or  sold  for  any  or  all  of  the  following  pur- 
poses: 

1.  For  the  payment  of  the  debts  of  the  decedent,  including 
judgment  or  other  liens,  excepting  mortgage  liens,  existing 
thereon  at  the  time  of  his  death. 

2. ,  For  the  payment  of  his  funeral  expenses,  including  therein 
suitable  church  or  other  services,  a  burial  lot  and  a  headstone 
erected  thereon. 

3.  For  the  payment  of  the  reasonable  expenses  of  administra- 
tion as  allowed  by  the  surrogate. 

4.  For  the  payment  of  any  transfer  tax  assessed  upon  the 
transfer  of  such  property. 

5.  For  the  payment  of  any  debt  or  legacy  charged  thereupon. 
No  mortgage,  lease  or  sale  shall  be  ordered  for  the  purpose  of 

any   of  the  foregoing  payments,   if   there  be  personal   property 
applicable  to  the  full  payment  and  discharge  thereof. 
Such  real  property  may  also  be  sold: 

6.  For  the  payment  and  distribution  of  their  respective  shares 
to  the  parties  entitled  thereto,  where  any  or  all  of  said  parties 
are  infants,  proven  or  adjudged  Incompetents,  absentees,  or 
persons  unknown,  whenever  in  his  discretion  the  surrogate  may 
so  direct. 

Added  by  L.   1914,  cb.  443,   In  effect  Sept.  1,   1914. 

f  aT<>4.    f  Am*d,  1885,  1804,  1904,  1814.]     Sale  to  be  refused 
If  bond  be  vtven. 

An  order  empowering  an  executor  or  administrator  to  mort- 
ga^re,  lease  or  sell  shall  not  be  granted  if  any  of  the  persons 
interested  in  the  estate  or  property  execute  and  file  In  the  surro- 
gate's ofllce  a  bond  in  such  sum  and  with  such  sureties  as  the 
surroi^ate  directs  and  approves,  conditioned  to  pay  all  the  charges 
aurainst  the  same  proved  and  allowed  so  far  as  the  goods,  chattels, 
Tight»  and  credits  of  the  deceased  are  insufficient  therefor,  within 
such  time  as  the  surrogate  may  direct.    Except  that  in  a  proper 
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case  the  real  estate  may  be  sold  for  the  purpose  of  diatribation 
of  the  proceedH  an  provided  in  subdivision  six  of  section  27(0, 
notwithstanding  the  giving  of  such  bond. 

Former  {  2766,  as  amended  by  L.  1885,  ch.  213;  L.  1824,  cfa.  730.  lad 
L.  1004,  ch.  790,  amended  and  renninbered  br  L.  1914,  ch.  443,  Is  «ffeet 
Sept.   1.   1914. 

Original  Sonrce. —  Mew. 

I  2705.  [Added,  1014.]  IPTlien  aad  kow  reiki  property  mar 
be  mortflraaredy  leased  or  sold. 

Upon  a  judicial  settlement  of  the  accounts  of  an  executor  or 
administrator,  any  party  to  the  proceeding  may  allege  and  show 
by  proof  that  the  personal'property  left  by  the  decedent  is  iBsoffi- 
cient  for  the  payment  of  the  just  demands  and  charges  afainst 
the  same;  or  that  the  circumstances  are  such  that  the  court  has 
jurisdiction  to  order  the  mortgage,  lease  or  sale  of  the  real  prop- 
erty left  by  the  deceased  for  any  of  the  reasons  specified  io  sec- 
tion 2703.  The  petition  and  account  filed  in  the  proceeding  shall 
be  suiflcient  proof  of  the  facts  therein  stated  unless  an  issne 
is  raised  as  to  any  of  such  statements.  If  any  person  interested 
in  such  real  estate,  or  In  any  question  raised  with  reference  to  tht 
mortgage,  •  lease  or  sale  thereof,  is  not  a  party  to  such  judicial 
Mttlement,  the  surrogate,  before  proceeding  further  shall  came 
such  person  to  be  brought  in  by  supplemental  citatliiQ. 

Added  1)7  L.   1914,  ch.  443.   In  effect  Sept.  1,  1914. 

fi  2706.  [Added,  1914.]  Trial  and  determination  of  elaima 
and   expenses }   atatnte   of   limltationa. 

If  any  claim,  demand,  charge,  or  expense  set  forth  in  tht 
account  or  presented  on  the  judicial  settlement  is  objected  to  faj 
any  party  to  the  proceeding  whose  interest  will  be  affected  by  its 
allowance  or  disallowance,  such  daim^  demand,  charge  or  expense 
shall  be  determined,  notwithstanding  its  admission  or  allowance 
by  the  executor  or  administrator.  Where  a  defense  arises  onder 
the  statute  of  limitations  as  to  a  claim  so  admitted  or  allowed  the 
said  claim  shall  be  deemed  to  be  rejected  by  the  executor  or 
administrator  at  the  time  of  such  objection,  and  the  time  between 
the  presentation  of  the  claim,  or  the  commencement  of  an  actios 
where  the  claim  was  not  presented,  and  the  time  of  such  objec* 
tion  shall  not  be  a  part  of  the  time  limited  In  this  act  for  com* 
mencing  an  action  thereon. 

A  judgment  recovered  against  the  executor  or  adminlstratar 
upon  a  claim  against  decedent  shall  be  prima  facie  evidence  and 
proof  of  the  claim  against  th«»  real  property  of  decedent,  and  th« 
burden  of  disproving  such  judgment  or  of  proving  that  the  eUin 
upon  which  it  was  rendered  Is  invalid,  or  that  the  judgment  was 
obtained  by  collusion,  shall  l>e  upon  the  party  dilating  or  object- 
ing to  the  same. 

Added  by  L.  1914,  ch.  443,  in  effect  Sept.  1,  1914. 

I  2707.  [Ana'd,  ie04»  1011»  1014.]  Order  to  mortgaffo* 
leaae  or  aell. 

If  it  shall  appear  that  It  is  a  proper  case  for  the  disposU^ 
of  the  decedent's  real  estate,  as  provided  in  this  title,  on  afcoont 
of  deficiency  of  personal  estate,  the  surrogate  shall  make  «n 
order  rocitiiig  the  determination  made,  the  amount  and  fcneral 
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nature  of  the  various  claims  and  demands  which  have  been 
admitted  or  proved,  a  description  of  the  ^)roperty  to  be  disposed 
of,  and  directing  the  executor  or  admiuiatrator  to  mortgage, 
lease  or  sell  the  whole  or  such  part  of  the  real  property  or 
interest  therein,  as  the  surrogate  therein  directs. 

If  it  appears  that  one  or  more  distinct  parcels  of  which  the 
decedent  died  seized  has  b6en  devised  by  him  or  sold  by  his 
heirs  the  decree  must  provide  that  the  several  distinct  parcels  be 
sold  in  the  following  order: 

1.  Property  which  descended  to  the  decedent's  heirs  and  which 
has  not  been  sold  by  them. 

2,  I*roperty  so  descended  which  has  been  sold  by  them. 

3w  Property  which  has  been  devised  which  baa  not  been  sold 
by  the  devisee. 

4.  Property  so  devised  which  has  been  sold  by  the  devisee. 

Where  an  order  is  made  directing  the  sale  of  the  property,  or 
interest,  for  distribution  only,  the  order  shall  fix  and  determine 
the  rights  and  interests  of  the  respective  parties  therein,  and  if 
a  person  entitled  to  an  estate  or  interest  in  the  property  sold  is 
made  a  party  as  a  person  unknown,  the  court  must  provide  for 
the  protection  of  his  rights,  as  far  as  may  be,  as  if  he  were 
known  and  had  appeared. 

The  proceeds  of  the  sale  of  any  real  property  sold  by  judg- 
ment of  another  court,  which  directs  said  proceeds  to  be  paid 
into  the  surrogate's  court  subject  to  its  order,  may  be  directed 
by  such  order  of  the  surrogate  to  be  paid  to  the  executor  or 
administrator  to  be  brought  into  the  account  on  such  judicial 
settlement  and  disposed  of  in  accordance  with  the  decree  made 
thereupon. 

After  making  the  order  for  mortgage,  lease  or  sale,  the  snrro* 
gate  shall  adjourn  the  judicial  settlement  to  await  the  proceed- 
ings taken  under  the  order. 

Former  |  2757,  as  amended  hy  h.  1004,  ch.  7S0,  and  L.  1911,  ch.  486, 
amended  and  renumbered  bj  L.  1814,  ch.  443,  in  effect  Sept.  1,  1914. 

Orixloal  Source. —  Superseded  by  amendment  of  1804.  Formerly  part  of 
if  2700-2763. 

f  2708.  [Am'd,  1884,  1904,  1014.]  Duty  of  executor  or  »d- 
]iili»l0tr»tor  to  execute  order  after  fllinff  bond* 

Before  proceeding  to  execute  the  order  directing  that  property 
be  mortgaged,  leased  or  sold  the  executor  or  administrator  must 
first  execute  and  file  with  the  surrogate  his  bond,  with  two  or 
more  sureties,  to  the  people  of  the  state  in  a  penalty  fixed  by 
the  surrogate,  conditioned  for  the  faithful  performance  of  the 
duties  imposed  upon  the  principal  by  the  order  and  for  the 
aocouDting  by  the  principal  for  nil  moneys  received  by  him 
whenever  he  is  required  so  to  do  by  a  court  of  competent  juris- 
diction; unless  the  order  directs  that  the  proceeds  of  sale  or 
mortgage  be  paid  by  the  purchaser  or  mortgagee  to  a  bank  or 
truKt  company  to  the  credit  of  the  executor  or  administrator, 
subject  to  the  further  order  of  the  court. 

Former  |  2758,  as  amended  hf  L.  1894,  ch.  735.  and  L.  1004,  ch.  750, 
amended  and  renumbercnl  by  L.   1914,  ch.  443,  In  effect  Sept.   1.   1914. 

Original  Source. —  R.  8.,  pt.  2,  ch.  6,  tit.  4,  §  13.  All  of  this  8t»ctlan  was 
changed  by  the  amendment  of  1004.  Formerly  contained.  In  part,  In  H  2766, 
2706. 
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9  270e.  [Addedy  1&14.J  Order  to  be  cxecnted  and  report 
made. 

The  executor  or  administrator  shall  thereupon  execute  the 
order,  subject  to  the  approval  of  the  court,  and  make  a  report  of 
his  proceedings  thereunder.  The  surrot^ate  may  confirm  or  reject 
the  mortgage,  lease  or  sale,  extend  the  order  to  other  parcels,  or 
require  a  re-execution  of  the  order  upon  such  terms  and  on  such 
conditions  as  he  may  direct,  and  he  may  relieve  a  purchaser  from* 
his  purchase  in  a  case  where  he  might  be  so  relieved  in  the 
supreme  court,  on  such  terms  as  justice  shall  require. 

Added  by  L.   1914.  cb.  443,   In  effect  Sept.   1,   1914. 

I  2710.  [Am*d,  1885,  1904,  1014.]  Bxecutlon  of  order  not 
affected   bi*"  death,  et  cetera. 

The  death,  removal,  or  disqualification,  before  the  complete 
execution  of  the  order,  of  all  the  executors  or  administrators 
does  not  suspend  or  affect  the  execution  thereof;  but  the  succes- 
sor of  the  person  who  has  died,  been*  removed,  or -become  dis- 
qualified, must  proceed  to  complete  all  unfinished  matters,  as 
his  predecessors  might  have  completed  the  same;  and  he  must 
give  such  security  for  the  due  performance  of  his  duties  as  the 
surrogate  prescribes. 

Former  |  2780,  as  amended  by  L.  1885,  ch.  213.  and  L.  1904.  cb.  730. 
amended  and  renumbered  by  L.  1914,  cb.  443,  in  effect  Sept.   1,  1914. 

Original  Source. —  The  amendment  of  1904  intierted  former  f  2770  for  tbta 
section,  which  was  derived  from  L.  1850,  ch.  162. 

I  2711.  [Added,  1014.]  Bxecntton  of  the  order|  decree 
of  Jadlcial  •ettleiaenti  conveyance  to  heirs. 

When   the   order   has   been   fully   executed,    the   executor  or 

^  A  administrator  shall  file,  on  or  before  the  adjourned  day  of  the 

U     \  judicial  settlement,  a  supplemental  account  setting  forth  his  pro- 

^v  J  jA  x  ceediugs   under  the   order,   the  amount  of  the   proceeds   of  the 

^^^  sale,  and  his  expeusei  incurred  thereunder.     The  surrogate  shall 

''^^  \      thereupon   continue   and   complete   such   judicial   settlement  and 

make  such  a  disposition  of  the  funds  in  the  hands  of  the  executor 

or  administrator  as  justice  shall  require. 

Where  it  is  not  necessary  or  advantageous  to  mortgage,  lease 
or  sell  the  real  property  of  the  deceased  or  of  the  estate,  the 
parties  interested  may  prove  upon  any  such  judicial  settlement 
who  are  the  real  and  true  owners  of  any  property  devised  hy 
said  will,  or  who  are  the  only  heirs-at-law  of  said  deceased  and 
entitled  to  succeed  to  his  real  estate,  and  thereupon  such  decree 
of  judicial  settlement  may  establish  the  rights  and  interests  of 
the  said  parties  and  direct  a  conveyance  to  them  by  such  execator 
or  administrator  according  to  their  respective  rights,  in  confirmt- 
tion  of  their  title  thereto. 

Added  by  L.   1914,  ch.  443,   in  effect  Sept.   1,   1914. 

I  2712.  [Am'd,  1K04,  1904,  1914.]  Allowance  on  bid  to 
creditor   pnrchaslnff. 

If,  upon  a  sale  for  any  purpose  other  than  the  distribution  of 
the  proceeds  to  the  parties  entitled  thereto,  a  creditor  of  the  de- 
cedent becomes  the  purchaser  of  any  of  the  decedent*s  real  prop- 
erty,  the  surrogate  may,  upon  his  application,  direct  the  amount 
of  his  claim  to  be  allowed,  in  the  first  instance,  upon  the  par* 
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obase  price;  and  sach  purchaser  shall  only  be  required  to  pay 
the  balauee  at  the  time  of  the  sale.  But«  in  case  the  proceeds 
of  the  deeedent*s  real  property  shall  be  insufficient  to  satisfy 
the  <-06t  and  expenses  of  administration  and  the  debts  and 
funeral  expenses  of  the  decedent,  the  purchasing  creditor  shall 
be  allowed  and  credited,  upon  the  judUiial  settlement  of  the 
accounts  of  the  executor  or  administrator,  only  the  amount  he 
may  be  entitled  to  receive  upon  his  claim  and  shall  then  pay 
the  difference  between  the  amount  oriKitially  allowed  and  the 
amount  he  is  entitled  to  receive.  In  case  any  purchaser  has 
credit  on  his  bid,  as  aforesaid,  no  deed  shall  be  delivered  to  him 
until  the  judicial  settlement  of  the  accounts  of  the  executor  or 
administrator  nor  until  he  shall  have  paid  the  entire  amount 
required  under  the  provisions  of  this  section. 

Former   |  2764,   a«  amended  hy  L.   18d4,   ch.   735.   and  L.   1904,   cb.   760, 
amended  and  renumbered  hj  L.   1014,  ch.  443,  In  effect  Sept.  1,   1914. 
Original  Source. —  New.     Entirely  changed  by  amendment  of  1904. 

I  2718.    [Added,  1014.]      ProvfMfon  for  pmymeni  of  n'tid^ 
t^TMiliaed  clstnia  and  debts  not  yet  dne. 

If  any  claim  remains  undetermined  at  the  making  of  the  decj*e^, 
or  any  debt  is  not  j'et  due  and  the  party  holding  the  same  docs 
not  consent  to  its  present  payment,  the  decree  shall  direct  that 
sufficient  funds  be  retained  by  the  executor  or  administrator  to 
meet  any.6uch  claim  or  demand  when  determined,  or  when  pay- 
able, and  provide  for  the  distribution  of  any  surplus  of  the 
amount  so  retained. 

AddM  by  U   1914*  ch.  443^  la  effect  Sept  1,  1914. 

f  8714.  [Am'd^  1014.1  Wlien  conreyanise  not  to  aifect 
purchaser  or   mortffaffee   from   heir,   etc. 

A  conveyance  of  real  property,  made  pursuant  to  this  title, 
does  hot  affect.  In  any  way,  the  title  of  a  j^urchaser  or  mort- 
gagee, in  good  faith  and  for  value,  from  an  heir  or  devisee  of  the 
decedent,  nnless  letters  testamentary  or  letters  of  administra- 
tion, upon  the  estate  of  the  decedent,  were  granted^  by  a  surro- 
gate'R  court  having  jurisdiction  to  grant  them,  upon  a  petition 
therefor,  presented  within  two  years  after  his  death. 

Former   S   2T77,   amended  and  renumbered  by   L.    1914,    ch.   443,   la  effect 
Sept.   1,   1914. 
Ort^oal  Source. —  li.   1800,  cb.  845,  |  1,  af  ameaded  by  L.  1873,  cb.  211. 


I   9715.   fAjn'df   1014.]      BITect    of    conTexanoe    of    deee- 
deMt's  Interest  aader  contract. 

A  conveyance  of  the  decedent's  interest  in  all  the  real  prop- 
erty, held  by  him  under  a  contract  for  the  purchase  thereof, 
operates  as  an  assignment  of  the  cotitract  to  the  purchaser:  and 
vests  in  faim,  his  heirs  and  assigns,  all  the  right,  title  and  interest 
of  all  the  persons  entitled,  at  the  time  of  the  sale,  in  and  to  the 
dec<^e<it'R  interest  in  the  real  property. 

A  conveyance  of  the  decedent's  interest  in  a  part  only  of  the 

real  property,  held  under  snch  a  contract,  transfers  to  the  pur- 

ch»8€>r  an  the  <lec«dent'ff  fight,  title  and  interest  in  and  to  the 

part   so  sold;  and  all  rights,  which   would  be  acquired  thereto, 
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by  the  executor  or  administrator,  or  by  any  [XArson  entitled.  tX 
the  time  of  the  sale,  to  the  interest  of  the  decedent  therein,  by 
perfecting  the  title  to  the  property  contracted  for.  pursuant  to 
the  contract.  Upon  fully  complying  with  the  contract,  the  pp 
chaser  has  the  same  right  to  enforce  performance  thereof,  with 
respect  to  the  part  copveyed  to  him;  and  the  executor  or  admia- 
istrator,  or  his  assignee,  has  the  same  right  to  enforce  perfom- 
ance,  with  respect  to  the  residue,  as  the  decedent  would  haTe 
had,  if  he  were  living.  Any  title  acquired  by  the  executor  or 
administrator,  or  his  assignee,  with  respect  to  the  part  not  aold, 
must  be  held  in  trust  for  the  use  of  the  persons  entitled  to  tlie 
decedent's  interest;  subject  to  the  dower  of  the  widow,  if  any. 

Fonner  H  2782  and  2783,  amended  and  renumbered  by  U  1914,  di.  4A. 
In  effect  Sept.   1,   1914. 

Original  Source  of  |  2782.—  R.  S..  pt.  2,  cb.  6.  tit.  4,  {  QB.  flectiw  378 
was  derived  from  R.  S.,   pt.  2,  cfa.  6,   tit.  4,  H  74,  75. 

f  2716.  [Am'dy  1914.]  Preaumptlon  wbere  reeorda  hmw 
been   removed. 

Where  the  records  of  the  surrogate's  court  have  been  hereto- 
fore, or  are  hereafter  removed  from  one  place  to  another,  is 
either  the  same  or  another  county  or  the  records  of  such  proceed- 
ing have  been  lost  or  destroyed  and  tw^euty-five  years  have  elapsed 
after  a  sale  or  other  disposition  of  real  property,  or  of  an  inte^ 
est  in  real  property,  as  prescribed  in  this  title,  the  due  appoint- 
ment of  a  guardian  for  each  infant  party  to  the  special  proceed- 
ing must  be  presumed,  and  can  be  disproved  only  by  afflrmatiTe 
record  evidence  to  the  contrary. 

Former  |  2785,  amended  and  renumbered  by  L.  1914.  di.  448,  in  effect 
Sept.  1,   1914. 

Original  Source.— L.  18S0,  ch.  82,  ||  1-8;  L.  1809,  ch.  260;  L.  ISH,  ck. 
92;  L.  1878,  cb.   129. 

f  2717.  [Am'd,  1904,  190S,  1914.]  Rtfflit  of  life  temaat 
to  be  oonaldered  in  sale. 

Where  any  party  to  the  proceeding  has  an  existing  or  inchoate 
right  of  dower,  or  where  any  party  to  the  proceeding  has  i 
tenancy  by  curtesy,  or  an  estate  for  life  or  for  years  in  the  ret! 
estate  directed  to  be  sold,  the  court  must  determine  whether 
the  interests  of  all  the  parties  will  be  better  protected,  or  a 
more  advantageous  sale  can  be  made  of  such  real  estate  bf 
including  the  sale  of  such  right  or  interest;  and  if  the  court  shall 
so  determine  there  may  be  included  in  the  order  a  direction  tbit 
such  right  or  interest  be  sold;  and  the  purchaser,  his  heirs  and 
assigns,  shall  hold  the  property  free  and  discharged  trom  any 
claim  by  virtue  of  that  right.  The  regulations  and  prorisiow 
of  article  two,  title  one  of  chapter  fourteen  of  this  act,  prescrib- 
ing the  rules  of  practice  in  relation  to  the  right  of  dower,  curtesy 
and  estates  for  life,  or  for  years  in  actions  for  the  partition  oi 
real  estate,  so  far  as  the  same  may  be  applicable,  shall  goTe^ 
and  control  the  disposition  of  moneys  realised  on  such  m 
which  shall  belong  to  the  owner  of  said  right  of  dower,  or 
tenant  for  life,  or  for  years. 

Pormor  |  2800,  as  repealed  by  L.  1904,  ch.  750,  and  tn«*<«f'J 
L.  1905,  cb.  480,  amended  and  renumbered  by  L.  1914.  ch.  44S,  la  mt^ 
Sept.  1,   1914. 
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S  271S.    [Am'd,  1894,  1004t  1014.]     Refltitutioit  from  assets 
susbseiKueittlT  discovered. 


Where  a  decree  has  been  made  for  the  api^lication  of  the 
proceeds  of  real  property  as  prescribed  in  this  title,  and  assets, 
^vhich  should  have  been  applied  thereto,  are  afterward  dia^ 
covered;  or,  for  any  other  reason,  money  or  other  personal  prop- 
erty of  the  decedent,  which  should  hare  been  applied  thereto, 
a/terward  comes  to  the  hands  of  the  executor,  administrator, 
legatee  or  next  of  kin,  the  heir,  devisee,  or  other  person 
aggrieved  may  maintain  an  action  to  procure  reimbursement 
ti&erefrom. 

Former  |  2801,  «a  amended  by  L.   1884,   cli.   785,   and  L.   1904.   ch.   750, 
amended  and  renumbered  by  L.  1914,  cti.  443.  in  effect  Sept;  1,  1014. 
i>rlsiiiAl  Source. —  New. 
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TITLB  ▼. 

Accounting  and  Judicial  settlement;  effect  and  conteiifei  of 
decree  on  Judicial  settlement;  costs,  their  amount,  allowaiui 
and  payment;  fees  of  appraisers,  referees,  Jurors  and  «tt- 
nesses;  commissions  and  alloWancte;  appetals^  liow  and  t» 
vh&t  court  taken;  undertaldngs  and  stay  of  execotlOB; 
rAX>bate  of  heirship;  definitions  add  appikation  of  oHht 
sectiona. 

Article     I.  Accounting  by  recording  8^ttl^ment  or  filing  account;  intenncdlal^ 
compnlfiory     and     voluntary    Judicial    eettloment.       Decree    toi 
payment  and  distribution  and  delivery  of  property. 
II.  Costa  in  special   proceedings,  when  and  how  payable;  aecorlty  fv 
costs.      Comptmsation    of   special    guardian,    fees   of   apprtlsen. 
refer(>es,    jurors    and    witness.      Coniraissions   and    compeosatia 
of  executors,  administrators,   guardians  and   testamoitary  tn»- 
te<>8. 
III.  Appeal,    when,   how  and   to  what  court  taken,   and  power  of  ap- 
pellate court.     Undertaking  to  perfect  appeal  and  stay  exrcs- 
tlon. 
IV.  Probate. of  heirship.     IXeflnitlans,   and  application  of  otter  »» 
tiona  to  thia  chapter. 


ARTICLES   FIRST. 

AccoufUing  hy  recording  settlement  or  filing  account;  tutfr* 
mediate,  compulsory  and  voluntary  judicial  settlement ;  decree 
for  payment  and  distribution  and  delivery  of  property. 

See.    2719.  Recording  Instruments   settling  estates   in   part  or  in  whole. 

2720.  Judicial   settlement    where    recovery    has    been    had   in   nefUgnct 

action. 

2721.  Filing  Intermediate  account  voluntarily  or  by  order. 

2722.  Proceedings  where  account  is  filed  pursuant  to  order. 

2723.  Voluntary   interme<liate   Judicial   settlement   of  the  accounts  ct  as 

executor,    administrator,    guardian   or    testamentary  trustee. 

2724.  Compulsory    Intermediate    Judicial    settlement   of    the   accoaoa  of 

a  guardian  or  teNtamentary  trustee. 

2725.  Accounting  by  executor,  et  cetera,  of  deceased  executors,  et  crtert 

2726.  When  surrogate's  court  may  require  Judicial  settlement  of  socmbL 

2727.  Compulsory   Judicial   settlement;    who   may   petition. 

2728.  Compulsory    Judicial    settlement;    citation;    order   to  account  i*^ 

proceedings   thereon. 
2720.  Voluntary   Judicial   aottlement. 

2730.  Voluntary    Judicial    settlement;    citation, 

2731.  Proceedings   on   return   of  citation. 

2732.  AffldRvlt   to   account. 

2733.  Accounting  for  profit  and  loes. 

2734.  Property   of   an   estate   or  trust   to  be   dellTtfed   apoo  order  rf 

the    court. 

2735.  Decree  for  payment  and  distrlbuti<m. 

2736.  Idem ;  when  specific  property  may  be  delirered. 

2737.  Idem ;  when  money  may  be  retained. 

2738.  Adjustment  of  advancements. 

2739.  Idem;  share  of  Infant. 

2740.  Legacy,    et    cetera,    to   unknown    person    to    be    paid   late  ■**(* 

treasury. 

2741.  When  legacy,   et  cetera,   to  be  paid  to  county  treaaorer. 

2742.  Effect  of  Judicial   settlement  of  account;   decree; 


I 
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I  91719.   (A44e4,  1800,  1014].     Reoorf||itff  lnvtrnment*  «et- 
tllnir  accoanta  in  part  or  In  Trhole. 

There  may  be  recorded  in  the  surrogate's  office  any  instrument 
settlinsr  an  account  in  whole  or  in  part,  executed  by  one  or  more 
executors,  administratora,  testamentary  trustees,  or  guardians, 
and  one  or  more  h^gatees,  devisees,  distributees,*  creditors  or 
warda  who  hAve  attained  full  age.  Every  such  instrument  to 
be  recorded  shall  be  acknowledged,  or  proved,  and  duly  certified; 
and  the  record  thereof,  or  a  certified  copy  of  such  record,  shall 
be  preaumptive  evidence  of  the  contents  of  such  instrument  and 
ita  dae  execution. 

Former  {  2502.  an  ropMled  by  L.   1884,  ch.  580,  and  Inserted  by  L.   1906, 
efa.  330,  amended  and  rennmbered  by  L.  1014,  cb.  443,  In  effect  Sept.  1,  1D14. 

I  2T20.    [Added,  1814.]     Judicial  aettlemeat  ^here  recov- 
liaii  been  had  In  neffllffeuce  action. 


Where  limited  letters  testamentary  or  of  administration  have 
been  granted  for  the  prosecution  of  a  cause  of  action,  and  a 
jadgment  or  compromise  thereof  has  been  obtained  and  the  pro- 
ceeds are  ready  to  be  paid  over;  and  where  such  recovery  is  not 
a  part  of  the  estate  of  the  deceased  but  goes  by  special  provision 
of  law  to  designated  persons  or  classes  of  persons;  such  executor 
or  administrator  may  at  any  time  file  a  petition  for  the  judicial 
aettlement  of  his  account  relating  to  such  fund,  and  upon  the 
return  of  a  citation  or  upon  the  waiver  of  all  the  parties  inter- 
ested, if  of  full  a|fe  and  competent,  the  surrogate  may  take  and 
settle  such  account,  and  direct  payment  to  the  parties  entitled 
according  to  their  respective  rights  and  interests;  and  upon  filing 
receipts  for  such  payments  the  party  paying  the  money  and  such 
executor  or  administrator  shall  be  discharged  from  all  further 
liability  as  to  such  cause  of  action  and  such  fund.  Where  such 
recovery  has  been  had  and  the  amount  thereof  paid  to  the 
executor  or  administrator,  he  may  in  like  manner  have  a  judicial 
settlement  of  his  acconnt  relating  to  such  fund,  at  any  time, 
and  a  decree  made  discharging  him  from  further  liability  con- 
cerning the  same. 

Added  by  L.  1814.  ch.  443.  In  effect  Sept.  1,  1914. 

f  2721.  [Added,  1914.]  Fillnff  Intermediate  aeconnt 
▼olwBtarily  or  b^  order. 

An  executor,  administrator,  guardian  or  testamentary  trustee 
may  at  any  time  voluntarily  file  in  the  surrogate's  office  an  inter- 
mediate account,  and  the  vouchers  in  support  of  the  same.  He 
may  be  required  to  file  such  account  at  any  time,  in  the  discre- 
tion of  the  surrogate,  by  an  order  made  upon  the  petition  of  any 
person  interested,  or  by  direction  of  the  surrogate.  He  may  be 
required  to  attend  and  be  examined  under  oath  touching  his 
receipts  and  disbursements  or  touching  any  other  matter  relating 
to  hi8  administration  of  the  estate,  or  fund,  and  In  the  case  of 
an  executor  or  administrator  as  to  any  act  done  by  him  under 
color  of  his  letters,  or  after  decedent's  death  and  before  letters 
were  imned,  or  touching  any  personal  property  owned  or  held 
hy  decedent  at  the  time  of  his  death. 

Added  by  U  1914,  cb.  443,  In  effect  Sept.  1.  1914.     See  former  |  2725. 
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S  2722.  [Added,  1914.]  ProceedlBK«  wbere  aecoumt  to 
Hied  puraaant  to  order. 

On  the  return  of  the  order*  where  one  is  made  as  prescrflKd 
in  the  foregoing  section  of  this  article,  if  the  respondent  faib 
either  to  file  his  account,  appear,  or  to  show  good  caase  to  the 
contrary,  or  to  present  in  a  proper  case,  a  petition  as  prescribed 
in  section  2729,  an  order  must  be  made,  directing  him  to  accoant 
within  8uch  a  tinie,  an  J  in  such  a  manner  as  the  surrogate  pre- 
scribes, and  to  attend,  from  time  to  time,  before  the  surrogate, 
for  that  purpotse.  If  it  appears  that  the  account  f»n  be  then 
judu'iallj'  j-ettled  a  supplemental  citation  may  be  issued  directM 
to  thi'  persons  who  must  be  cited  on  a  petition  for  a  judicial 
settlement  of  his  account.  The  peudency  of  a  proceeding  against 
the  respondent  to  compel  him  to  account  does  not  preclude  him 
from  presenting  a  petition  as  prescribed  in  section  2729.  If  snck 
petition  is  presented  at  or  before  the  return  dajr  of  the  order, 
the  citation  issued  thereon  need  not  be  directed  to  petitioner  in 
the  special  proceeding  pending  against  him  and  the  two  pro- 
ceedings must  be  consolidated.  When  such  account  is  fifed  in 
connection  with  a  proceeding  then  pending  any  party  may  cob- 
test  the  account  as  to  any  matter  affecting  his  interest,  and 
the  decree  or  other  determination  made  shall  go  to  the  extent 
only  of  determining  the  question  or  questions  necessary  to  be 
decided  in  order  to  grant  or  deny  the  relief  asked  for  in  the 
special  proceeding  in  which  the  account  was  ordered  to  be  filed. 
Where  the  accounting  is  made  a  judicial  settlement  by  the  isso- 
ing  of  a  supplemental  citation  or  the  filing  of  a  petition  as  aboTe 
provided,  the  same  proceeding  shall  be  had  as  on  a  judicial 
settlement. 

Added  bT  L.    1014,  ch.  443,   In  effect  Sept.   1.   1014. 

S  272».  [Added,  1014.]  VoluntarF  Ititermedlmte  Jndlelal 
settlement  of  the  aeeoant  of  an  exeeator,  adaalnlstraCort 
Kaardlan  or  testamentary  trustee. 

An  executor,  administrator,  guardian  or  testamentary  trustee 
may,  at  any.  time  after  one  year  has  expired  since  letters  were 
issued  to  him,  or  he  was  appointed  and  qualified,  and  not  oftener 
than  annually  thereafter,  file  in  the  surrogate's  court  hariaf 
juristliction  an  intermediate  account  and  a  petition  for  its  judi* 
dal  settlement. 

If  (he  surrogate  entertain  such  application,  a  citation  shall 
issue  to  all  persons  who  would  be  required  to  be  cited  upon  a 
voluntary  final  judicial  settlement  of  such  account,  and  the  jmidm* 
proceeding  shall  l>e  had  and  with  like  effect,  so  far  as  the  settle- 
ment of  such  account  is  concerned,  as  though  such  proceeding 
were  a  final  judicial  settlement. 

Added  by  L.  1014,   ch.  443,  In  effect  Sept.   1,  1014.     See  former  |  2S02. 

%  97Z4.  [Added,  1»14.]  Compnlsorr  Intermediate  Jadlelal 
settlejiient  of  the  aeconnt  of  a  amardlan  or  testamentary 
trustee. 

The  surrogate  of  his  own  motion,  or  upon  the  petition  of  any 
perKon  interested  in  the  fund  held  by  a  guardian  or  testamentarjr 
tniKtco.  may  by  order  direct  such  guardian  or  testamentary 
trustco  to  nmko  and  settle  an  intermediate  « ''count  of  hU  pro- 
ceedings.    The  proccedinjjs  upon   the  return   of  the  order  shall 
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'be  the  same  as  though  the  respondent  had  filed  his  petition  .for 
a  voluntary  intermediate  judicial  settlement  as  provided  in  section 
2T23  of  tliis  title,  and  the  decree  entered  shall  have  the  same 
force  and  efifect  as  if  made  in  such  proceeding. 

Added  b7  L.  1914,  ch.  443,  In  effect  Sept.  1,  1914. 

f   2726.   [Am'dt  lfM>l,  1914.]      Accoantluff  hr  ezeeutor^  et 
^ct^ratp  of  deceaaed  ezecatorsy  et  cetera. 


'Where  an  executor,  administrator,   guardian  or  testamentary 
trustee  dies,  the  surrogate's  court  has  the  same  jurisdiction,  upon 
the    petition  of  any  person  who  would  be   required  to  be   cited 
upon  a  voluntary  judicial  settlement  of  his  account  to  compel  the 
executor  or  administrator  of  the  decedent  to  account,  which  it 
'^BV'ould  have  against  the  decedent  if  his  letters  had  been  revoked, 
or  he  had  been  removed,  by  a  surrogate's  decree.     An  executor 
or  administrator  of  a  deceased  executor,  administrator,  guardinh, 
or  testamentary  trustee  may  voluntarily  account  for  the  acts  and 
doings   of  the  decedent,   and  for  the  trust  property  which  hnd 
come  into  his  possession  or  into  the  possession  of  the  decedent. 
On  the  death  of  any  executor,  administrator,  guardian  or  testa- 
mentary trustee  while  an  accounting  by  or  against  him,  as  such, 
is    pending  before  a  surrogate's  court,  such  court  may  continue 
said   proceeding  where  his  executor,   administrator  or  successor 
has  Toluntarily  made  himself  a  party  thereto  or  has  been  brought 
in   by   a  citation  to  show  cause  why  he  should  not  be  made  a 
party,  and  proceed  with  such  accounting  and  determine  all  ques- 
tions and  grant  any  relief  that  the  surrogate  would  have  power 
to  determine  or  grant  in  case  such  decedent  had  not  died  or  in 
a    case   where  the  executor  or  administrator  of  said  last   men- 
tioned decedent  had  voluntarily  petitioned  for  an  accounting  as 
provided  for  in   this  section.^   On  a  petition  filed  either  by  or 
against   an   executor  or  administrator  of  a   deceased   executor, 
administrator,   guardian   or  testamentary   trustee,    the   successor 
of  such  decedent,  his  executor  or  administrator,  and  all  persons 
Tvho  would  be  necessary  parties  to  a  proceeding  commenced  by 
such  decedent  for  a  judicial  settlement  of  his  accounts  shall  be 
brought  in.     If  upon  such  accounting,   the   surrogate  finds  that 
there  can  be  a  distribution,  in  whole  or  in  part,  to  the  parties 
entitled  thereto,  he  may  make  a  decree  accordingly,  and  he  may 
also    therein    direct   payment   and    delivery,    by   the   accounting 
party,  upon  such  terms  and  security  as  may  be  proper,  of  the 
balance,   if  any,   of  said   estate   or  fund.     For  the  purpose  of 
such  payment  and  distribution  the  accounting  party  shall  have 
all  the  powers  and  duties  of  the  deceased  representative,  trustee 
or  irnardiAn- 

Former  I  2606.  as  amended  by  L.  1901,  cli.  524,  amended  and  renumbered 
by  Li.   1914.  ch.  443.  In  effect  Sept.  1,  1914. 
Original  Soarce. —  New. 

§   2TS6.    [Ain'dy  1888,  1914.]     "When  uuwomt^t^m  eonrt  may 
re^nire  Jadlclal  settlement  of  aecoant. 

In  either  of  the  following  cases,  the  surrogate's  court  may, 
from  time  to  time,  compel  a  judicial  settlement  of  the  account 
of  an  executor,  administrator,  guardian  or  trustee: 

1.  In  the  case  of  an  executor  or  administrator, 
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a.  Where  fifteen  days  have  elaiMied  after  the  time  in 
to  present  claiine  has  expired,   or  oiie  year  has  expired   aiim 
letters  were  issued  to  him. 

b.  Where  letters  issued  to  him  have  been  revolted,  or,  for  any 
other  reason,  his  powers  have  ceased. 

c.  Where  the  administrator  is  a  temporary  administrator. 

d.  Where  he  has  sold,  or  otherwise  disposed  of,  any  of  the 
de<?edent'8  real  property,  or  the  rents,  propts  or  proceeds  thereof, 
pursuant  to  a  power  contained  in  the  decedent's  will,  or  an  order 
of  the  surrogate's  court,  and  fifteen  days  have  elapsed  after  the 
time  in  which  to  present  claims  has  expired,  or  one  year  has 
elapsed  since  letters  were  issued  to  him. 

2    In  the  case  of  a  euardian, 

a.  Where  the  ward  has  attained  the  age  of  twenty-one  years, 
or  has  died. 

b.  AVhere  the  guardian  is  a  guardian  in  socage,  or  the  gvaidian 
of  the  infant's  person  only. 

c.  Where  letters  issued  to  him  have  been  revoked,  or  his  powers 
have  ceased. 

3.  In  the  case  of  a  trustee. 

a.  Where  the  trustee  has  been  removed,  or  for  any  other  reason 
his  powers  have  ceased. 

b.  Where  the  trusts,  or  one  or  more  distinct  and  separate 
trusts,  created  by  the  terms  of  the  will,  have  been  executed,  or 
are  ready  to  be  executed;  so  that  the  persons  beneficially  Inter- 
ested are,  by  the  terms  of  the  will,  or  by  operation  of  law, 
entitled  to  receive  any  money  or  other  personal  property  from 
the  trustee. 

Amended  by  L.  1898,  ch.  086.  and  L.  1914,  ch.  44S,  In  effect  Sept.  1.  1914. 

Original  Boarce. —  Former  f  |  2724  and  2725  conaolidated  by  ttie  UBcad- 
ment  of  1S93.  Hoction  2724  waH  derived  from  U.  S..  pt.  2,  cb.  6w  tit.  S, 
11  52.  63:  and  tit.  4,  $1  35  and  57;  L.  1837,  cfa.  400,  {  3Q,  first  claoee; 
L.  1865,  rh.  733.  |  1.  SectiOA  2725  was  taken  from  R.  8..  pt.  2,  ch,  «. 
tit.  4,  {  24,  last  clauae. 


8  2727.    [Added,   1914.]      CompuUorr  Judicial   «ettle«aeBt{ 
-who  may  petition. 

A  petition  praying  for  the  judicial  settlement  of  the  accounts 
of  a  person  described  in  the  last  section,  and  that  such  Derson 
may  be  cited  to  show  cause  why  he  should  not  render  and 
settle  such  account  may  be  presented  in  a  case  prescribed  in  the 
last  section  as  follows: 

1.  Ajcainst  an  executor  or  administrator, 

a.  By  a  creditor  or  a  person  interested  in  the  estate  or  rand, 

b.  By  or  on  behalf  of  a  child  born  after  the  makmg  of  the 
viU.  when  interested  in  the  estate. 

2.  Against  a  guardian, 

a.  By  the  ward  after  he  has  become  twenty-one  years  of  mgf^ 

b.  By  the  executor  or  administrator  of  a  ward  who  has  died. 
p.  By  ^lie  ward  or  a  duly  appointed  guardian  yrhere  a  person 

has  been  acting  as  a  guardian  in  socage. 

3.  Against  a  testamentary  trustee, 

a.  "By  any  person  beneficially  interested  in  the  execution  of 
any  of  the  trusts,  or  by  any  person  on  bel^alf  of  an  infant  so 
interested,  unless  his  account  hns  been  jndicially  settled  Within 
one  year  preceding  the  application. 

In  any  case, 
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a.  By  a  surety  on  the  official  bond  of  the  person  required  to 
account,  or  the  legal  representative  of  such  a  surety, 

b.  By  the  successor,  or  by  the  remaining  executor,  admitiis- 
trator,  guardian  or  trustee,  where  a  representative,  guardian  ot" 
testamentary  trustee  has  been  removed  or  his  letters  revoked. 

c.  By  the  attorney-general  of  the  state  where  any  of  the  prop- 
erty or  fund  may  belong  to  the  state  of  New  York,  by  reason  of 
the  death  of  anv  testator,  intestate,  or  person  interested  without 
leaving:  known  heirs-at-latv  or  next  of  kin,  as  the  case  may  bd, 
or  such  heirs-at-law  or  next  of  kin  are  unknown. 

Added  by  L.  1914,  ch.  443,  in  effect  Sept.  1,  1914.     See  former  |  2808. 

I  9728.    [Am*d.  1893,  1901,  1911,  1914.]  Compalsory  Jadiclal 
ae tt lament  (    cltail«lti;    ot*der    to    account    and    jkroce^dlnss 


On  the  presentation  of  a  petition,  as  prescribed  in  the  last 
section,  a  citation  must  be  issued  accordingly,  and  on  the  return  of 
the  citation  if  the  person  cited  fails  either  to  appear,  or  to  file  his 
account,  or  to  show  good  cause  to  the  contrary,  or  to  present 
in  a  proper  case,  a  petition  as  prescribed  In  the  next  section,  an 
order  must  be  made,  directing  him  to  account  within  such  a 
time,  and  in  such  a  manner  as  the  surrogate  prescribes,  and  to 
attend,  from  time  to  time,  before  the  surrogate,  for  that  purpose. 
He  18  bound  by  such  an  order,  without  service  thereof.  If  it 
appears  that  there  is  a  surplus,  distributable  to  creditors  or  per- 
sons interested,  the  surrogate  may,  at  .any  time,  issue  a  supple- 
mental dtatioh,  directed  to  the  persons  who  must  be  cited,  on 
the  petition  for  a  judicial  settlement  of  his  account.  The  pend- 
ency of  a  proceeding  against  an  executor,  administrator,  guard- 
ian or  trustee  to  compel  him  to  account  does  not  preclude  him 
from  presenting  a  petition  as  prescribed  in  the  next  section.  If 
such  petition  be  presented  at  or  before  the  return  of  a  citation 
in  and  as  prescribed  in  either  of  the  foregoing  sections  of  this 
title,  the  citation  issued  thereon  need  not  be  directed  to  jpetitioner 
in  the  special  proceeding  pending,  and  the  two  proceedmgs  must 
be  'consolidated. 

Former  f  2727,  as  amended  by  L.  1893,  ch.  686,  L.  1901,  eh.  408,  and 
lu  1911,  ch.  482,  amended  and  renumbered  by  L.  1914,  ch.  443,  In  effect 
Sept.    1,    1914. 

Original  Source.— Former  ||  2726,  2727,  and  2728  consolidated  by  the 
amfPDdment  of  1893.  Section  2726  was  takon  from  the  samp  sources  an 
farmer  |  2724.  (See  note  t«>  sectloD  2671.)  Section  2727  was  taken 
from   B.   S.,  pt.  2,   clu  6,  tit.  3.   {  68,   and  |  2728  from  |  00  of  th*  game 

y  ;.|    i  STao.   [Added,  1914.]      Toluntarr  judicial   •ettlem^ttt. 

f^  In  either  of  the  following  cases  an  administrator,  executor, 
{/  guardian  or  testamentary  trustee  may  present  to  the  snrrogate*8 
f  4  coort  big  account  and  a  petition  praying  that  hii  account  may  be 
i;  ■  judicially  settled  and  that  all  necessary  and  proper  parties  may 
:  be  cited  to  show  cause  why  such  settlement  shotild  oot  be  had: 
*  1.  Bj  an  executor  or  administrator, 

a.  Where  the  time  for  presentation  of  claims  as  fixed  by  a 
notice  duly  published  has  expired;  or  one  year  has  expired  since 
letters  were  issued  to  him  or  his  predocessor  in  office. 

b.  where  letters  issued  to  the  petitioner  have  been  revoked. 
2.  By  a  guardian, 

Tdl 
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a.  Where  a  petition  for  a  compulsory  judicial  settlement  of 
his  accounts  may  be  presented  by  any  other  person. 

b.  Where  he  has  properly  used  and  expended  all  of  the  estate 
of  the  infant,  and  the  circumstances  are  such  that,  in  the  dis- 
cretion of  the  surrogate,  it  is  proper  that  such  guardian  sbonld 
be  discharged. 

3.  By  a  testamentary  trustee. 

a.  Where  one  or  more  distinct  and  separate  trusts  created  by 
the  will,  have  been,  or  are  ready  to  be,  fully  executed. 

Added  by  L.   1914,  cb.  443,  in  effect  Sept.  1,  1014. 

f  2780.     [Added,    1014.]       Tolantary    Judicial    «ettlenieBt| 
citation. 

Upon  a  voluntary,  judicial  settlement  of  the  account  of  an 
executor,  administrator,  guardian  or  testamentary  trustee  there 
must  be  cited: 

1.  All  creditors  or  persons  claiming  to  be  creditors  of  the  dece- 
dent, except  such  as  by  vouchers  filed  with  the  account  appear  to 
have  been  paid. 

2.  The  sureties  on  his  official  bond,  if  any. 

8.  All  co-executors,  administrators,  guardians  or  trustees  vho 
do  not  join  in  the  petition. 

4.  The  successor,  if  a  successor  has  been  appointed,  in  a  case 
where  the  petitioner's  letters  have  been  revoked,  or  he  has  been 
removed,  and  if  no  successor  has  been  appointed,  all  the  persons 
interested  who  are  required  to  be  cited  by  this  section. 

6.  The  attorney-general  in  all  cases  where  the  decedent,  ward 
or  beneficiary  died  intestate  as  to  any  part  of  the  estate  or  fund 
leaving  no  known  heir-at-law  or  next  of  kin. 

6.  The  widow  or  husband,  if  any,  and  all  the  heirs-at-Iaw 
where  the  decedent,  ward  or  beneficiary  died  intestate  as  to  any 
real  property,  and  all  his  next  of  kin  where  he  died  intestate  as 
to  any  personal  property. 

7.  AH  devisees,  all  trustees  of  any  trust  created  by  the  wiH, 
and  all  legatees,  except  such  as  by  voucher  and  release  acknowl- 
edged, or  proved,  and  duly  certified  and  filed,  appear  to  hare 
been  fully  paid. 

8.  In  the  case  of  a  guardian,  there  shall  also  be  cited  all  per- 
sons who  might  have  presented  a  petition  for  a  compulsory 
settlement. 

9.  In  the  case  of  a  trustee  there  shall  also  be  cited  all  persons 
who  are  entitled,  absolutely  or  contingently,  by  the  terms  of  the 
will  or  by  operation  of  law,  to  share  in  the  fund,  or  In  the  pro- 
ceeds of  property  held  by  the  petitioner  as  a  part  of  his  tmst. 

Where  any  person  required  to  be  cited  has  died,  his  executor 
or  administrator  shall  be  cited,  and  if  no  legal  representative  has 
been  appointed,  the  husband  or  widow  and  all  the  hein^at-law  or 
next  of  kin,  or  both,  of  such  deceased  person,  who  are  interested. 

Added  by  li.  1914,  ch.  443,  in  effect  Sept.   1.  1914. 

I  2781.  [Added,  1914.]  Proccedln«ra  on  return  of  cita- 
tion. 

On  the  return  of  a  citation,  issued  as  prescribed  in  the  last 
section,  the  surrogate  must  take  the  account,  and  hear  the 
allegations  and  proofs  of  the  parties,  respecting  the  same  and 
make  such  order  or  decree  as  justice  requires.     The  executor, 
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admiuistrator,  iniardlan  or  trustee  may  be  examined  under  oath 
by  any  party  to  the  proceeding  as  to  any  matter  relating  to  his 
administration  of  the  estate  or  fund.  If  any  party  interested 
shall  demand  in  writing  that  a  voucher  be  produced  and  filed 
for  any  payment  alleged  by  the  account  to  have  been  made,  the 
accounting  party  shall  produce  and  file  such  voucher  or  make 
satisfactory  proof  of  such  payment. 

Added    hj  L.   1914,  cb.  443,  in  effect  Sept.   1,  1914. 

§  XT8S.   [Added,  1814.]     Affidavit  to  account. 

To  each  account  filed  in  the  surrogate's  court,  as  prescribed 
in  this  article,  must  be  appended  the  affidavit  of  the  accounting 
party,  to  the  effect  that  the  account  contains,  according  to  the 
best  of  his  knowledge  and  belief,  a  full  and  true  statement  of  all 
his  receipts  and  disbursements  on  account  of  the  estate  or  fund, 
and  of  all  money  and  other  property  belonging  to  the  estate  or 
fund,  which  have  come  to  his  hands,  or  b^en  received  by  any 
other  person,  by  his  order  or  authority,  for  his  use,  and  that  he 
does  not  know  of  any  error  or  omission  in  the  account,  to  the 
prejudice  of  any  creditor  of,  or  person  interested  in,  the  estate 
or  fund. 

Added  by  L.  1914,  cb.  443,  in  effect  Sept.  1,  1914. 

I  2T38.    [Added,  1914.]     Accoantlsff  for  profit  and  loss. 

No  profit  shall  be  made  by  an  executor,  administrator,  guardian 
or  testamentary  trustee  by  the  increase,  nor  shall  he  sustain  any 
loss  by  the  decrease  or  loss,  without  his  fault,  of  any  part  of  the 
estate  or  fund;  but  he  shall  account  for  such  increase,  and  be 
allowed  for  such  decrease  or  loss  on  the  settlement  of  his 
accounts. 

Added  by  L.  1914,  cb.  443,  in  effect  Sept.   1,  1914. 


§  2Td4.    [Added,  1914.]     Property  of  an  estate  or  trust  to 
be  delivered  apon  order  of  tlie  court. 

The  surrogate's  court  has  jurisdiction  to  compel  the  executor, 
administrator,  guardian  or  trustee,  or  successor  of  any  deceased 
executor,  administrator,  trustee  or  guardian  at  any  time  to 
deliver  over  any  property  of  the  estate  or  trust  which  has  come 
to  his  possession  or  is  under  his  control,  and  if  the  same  is  de- 
livered over  after  a  decree,  the  court  must  allow  such  credit 
upon  the  decree  as  justice  requires. 

The  said  court  has  also  jurisdiction  when  an  executor,  ad* 
ministrator,  trustee  or  guardian  has  died,  absconded,  been  re- 
moved, or  become  insane  to  direct  the  person  so  removed,  or 
any  person  or  corporation  having  possession  or  control  of  any 
property  belonging  to  such  estate  or  fund,  to  deliver  the  same 
to  the  court  or  to  a  successor  duly  appointed;  or  as  directed  by 
a  decree  made  pursuant  to  section  2725  of  this  chapter. 

Added  by  L.  1914.  cb.  448,  In  effect  Sept.   1,  1914. 

f  2785.  [Am*d,  189R,  1898,  190<l,  1914.]  Decree  for  pay- 
atent  and  dlstrlbatfon. 

Where  an  account  is  judicially  settled,  as  prescribed  in  this 
article,  and  any  part  of  the  estate  or  fund  remains  and  is  ready 
to  be  distributed,  the  decree  must  direct  the  payment  and  dis- 
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tribution  thereof  to  the  persons  so  entitled,  according  to  diar 
rei^peotive  ri|?hts.  It  may  also  award  to  a  surviving  hasbai.1* 
wife,  or  child,  the  same  relief  as  to  set  off  of  exempt  property 
which  may  be  awarded  in  his  or  her  favor,  on  a  petition  pit- 
.  seuted  as  prescribed  in  section  2671  ol  this  chapter. 

Former  {  2743,  an  flmonded  by  L.  1895,  ch.  505;  L.  1898,  ch.  GCS,  aai 
L.  10o€,  ch.  515,  amended  and  renumbered  by  L.  1914,  ch.  443,  in  dTeei 
Sept.    I,   1914. 

Original  Source.— R.  B.,  pt.  2,  ch.  6,  tit.  8,   I  71, 

'      §  2736.   [Am'dy    1014.]      Id.|   when    speelile  property   mmj 
be    delivered. 

In  either  of  the  following  cases,  the  decree  may  direct  tlK 
delivery  of  an  unsold  chattel,  or  the  assignment  of  an  uncollected 
demand,  or  any  other  personal  property,  to  a  party  or  parties 
entitled  to  payment  or  distribution,  in  lieu  of  the  money  vain* 
of  the  property: 

1.  Whore  all  the  parties  interested  manifest  their  consent 
thereto  by  a  writing  filed  in  the  surrogate's  office. 

2.  Where  any  legatee  or  distributee  files  a  consent  to  accept 
as  payment  in  whole  or  in  part  any  specified  personal  property 
at  a  value  to  be  ascertained  by  appraisement. 

3.  Where  it  appears  that  a  sale  thereof,  for  the  purpose  of 
payment  or  distribution,  would  cause  a  loss  to  any  infant  or 
incompetent  legatee  or  distributee,  and  the  value  thereof  has 
been  fixed  by  appraisement. 

The  value  must  be  ascertained,  if  the  consent  does  not  fiit  it 
by  an  appraisement  under  oath,  made  by  one  or  more  perBons 
appointed  by  the  surrogate  for  the  purpose. 

Former  8  2744,  amended  and  renumbered  by  L.  1914,  cb.  443.  In  effect 
Sept.   1,   1914. 

Original  Source.—  R.  S.,  pt.  2,  ch.  6,  tit.  3,  |  72,  as  amended  by  U.  187S. 
ch.  30. 

S  2737.  f  Am'dy  1914.]  Id.|  -when  money  or  property  wumr 
he  retained. 

Where  an  admitted  debt  of  the  decedent  Is  not  yet  dtie,  and 
the  creditor  will  not  accept  present  payment^  with  a  rebate  ot 
interest;  or  when  a  debt  not  yet  due  has  been  disputed  or  rt- 
jected;  or  where  an  action  is  pending  between  the  executor  or 
administrator,  and  a  person  claiming  to  be  a  creditor  of  the 
decedent;  or  where  on  the  judicial  settlement  of  the  account  <rf 
a  testamentary  trustee  a  controversy  respecting  the  right  of  * 
party  to  share  in  the  fund,  or  other  personal  property  held  by 
the  trustee,  has  not  been  determined;  the  decree  must  direct 
that  a  sum  sufficient  to  satisfy  the  claim,  or  the  proportion  to 
which  it  is  entitled,  together  with  the  probable  amount  of  the 
interest  and  costs,  or  that  any  personal  property  the  riirht  to 
which  is  in  controversy,  be  retained  in  the  hands  of  the  aceoont- 
ing  party;  or  be  deposited  in  a  safe  bank,  or  trust  cotnpanT, 
subject  to  the  order  of  the  surrogate's  court;  or  be  paid  into 
the  surrogate's  court,  for  the  purpose  of  being  applied  to  tlie 
payment  of  the  claim,  or  the  satisfaction  of  any  judgment  when 
it  is  duo,  recovered,  or  settled;  and  that  so  mach  thereof,  mt  i« 
iiot  noedod  for  that  purpose,  be  afterwards  distributed  accord- 
ing to  law. 

Former   f   2745,   amended   and   renumbered  by  L.   Idl4,   eh.  413,   la    effeet 
Sept.   1.   1914. 
Original  Source.— R.  a,  pt.  3,  ch.  6.  tit.  3,  i  74. 
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t    2738.    [Am'd,  1803,  1009,  1014.]     Adjantin^nt  of  advauce- 

Where  there  Is  a  ffurphis  of  personal  property  to  be  dis- 
tributed, and  the  adrancenient  as  provided  in  section  99  of  the 
Decedent  Estate  Law^  consisted  of  personal  property,  or  whore 
a  deficiency  in  the  adjustment  of  an  adTuncement  of  real  prop- 
erty is  chargeable  on  personal  property,  the  decree  for  distribu- 
tion, in  the  surrogate's  court,  must  adjust  all  the  advancements 
which  have  not  been  nreviously  adjusted  by  the  judgment  of  a 
court  of  competent  jurisdiction.  For  that  purpose,  if  any  person 
to  be  affected  by^  the  decree,  is  not  a  party  to  the  proceeding, 
the  surrogate  must  cause  him  to  be  brought  in  by  a  supplemental 
citation. 

ForiDfr  I  273.'?,  as  amrndcd  by  U  1803.  cb.  686,  and  L.  1900.  cb.  66, 
amendea  uod  renmnbored  by  L.   1014,  ch.  443,   in  etToct  Sept.  1,  1014. 

f  2730.    rAm'4,   1H80,    1000,    lOOO,    1011,    10i:t,   1014.j      Pay- 
L^Bt  of  nhare  of  infant. 


When  a  legacy  or  distributive  share  is  payable  to  an  infant, 
the  decree  shall  direct  that  it  be  paid  to  his  guardian,  upon 
his  filins  sufficient  security,  unless  the  legacy  does  not  exceed 
fifty  dollars,  or  a  distributive  share  does  not  exceed  one  hundred 
and  fifty  dollars,  in  which  cases  the  decree  may  order  it  to  be 
paid  to  hia  father,  or  to  his  mother,  or  to  some  competent 
person  with  whom  the  infant  resides,  or  who  has  some  interest 
In  bis  welfare,  for  the  use  and  benefit  of  such  infant.  If  there 
be  no  guardian,  the  decree  shall  provide  that  the  legacy  or 
distributive  share  not  disposed  of  in  the  manner  aforesaid,  shall 
be  paid  into  or  deposited  with  the  surrogate's  court. 

Former  |  2746.  as  amraded  bj  L.  1886,  cb.  858:  L.  1900,  ch.  554; 
U  1009,  cb.  65;  L.  1011.  cb.  328.  and  L.  1013.  cb.  10,  amended  and 
remimliered  bj  L.   1014.  ch.  443,  In  elTect  Sept.  1,   1014. 

Oiii?iDaI  Source. —  R.  S.,  pt.  2,  cb.  6.  tit.  3,  i  SO.  The  amendmeut  of 
1886   entirely  snperseded  the  original  section. 

§  8T40.  [Am'd,  1014.]  I^eiraer,  etc.,  to  vnkno^Fu  person 
to  be  pal^  into  •t'^te  trei^aary. 

Where  the  person  entitled  to  a  legacy  or  distributive  share  Is 
unknown,  the  decree  must  direct  the  executor,  administrator, 
guardian  or  testamentary  trustee  to  pay  the  amount  thereof  into 
the  treasury  of  the  State,  for  the  benefit  of  the  person  or  persons 
who  may  thereafter  appear  to  be  entitled  thereto.  The  surro- 
gate's court,  or  the  supreme  court,  upon  the  petition  of  a  person 
claiming  to  be  so  entitled,  and  upon  at  least  fourteen  days'  no- 
tice to  the  attorney-general,  accompanied  with  a  copy  of  the 
petition,  may  by  a  reference,  or  by  directing  the  trial  of  an 
issue  by  a  jur>%  or  otherwise,  ascertain  the  rights  of  the  persons 
interested,  and  grant  an  order  directing  the  payment  of  any 
money,  which  appears  to  be  due  to  the  claimant,  but  without 
interest,  and  deducting  all  expenses  incurred  by  the  State  with 
respect  thereto.  The  comptroller,  upon  the  production  of  a  cer- 
tified copy  of  the  order,  must  draw  his  warrant  upon  the  treas- 
ury, for  the  amount  therein  directed  to  be  paid;  which  must 
be  paid  by  the  State  treasurer,  to  the  person  entitled  thereto. 

Fonner  i  2747,  amended  and  renumbered  by  L.  1914,  ch.  443,  In  effect 
Sept.    1,   1914. 

Original  Source.—  R.  S.,  pt.  2,  ch.  0,  tit.  3,  |  81,  In  part,  as  amended 
by  U  lan,  rt,  456, 
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i  2741  [Am'dy  1914.J  IVhen  leffacTt  etc.,  to  be  p»i«  teto 
court. 

Where  it  appears  that  the  whereabouts  of  any  legatee  or  dii- 
tributeo  is  unknown,  the  decree  roust  direct  the  executor,  ad- 
ministrator or  testamentary  trustee  to  pay  into  surrogate's  oomt 
a  legacy  or  distributive  share,  which  is  not  paid  to  the  pezsoa 
entitled  thereto,  at  the  expiration  of  six  months  from  the  time 
when  the  decree  is  made,  or  when  the  legacy  or  distributiTe 
share  is  payable  by  the  terms  of  the  decree;  or  where,  at  the 
expiration  of  six  months  after  the  making  of  the  decree,  it  ii 
shown  to  the  court  that  payment  of  a  legacy  or  distribntive  share 
can  not  be  made  to  the  person  entitled  thereto,  an  order  may  lie 
made  directing  the  payment  of  the  same  into  court.  The  money. 
so  paid  into  court  can  be  paid  out  only  by  the  Bpecial  directioo 
of  the  surrogate;  or  pursuant  to  the  judgment  of  a  court  of 
competent  jurisdiction.  The  state  comptroller  may  institute  anr 
necessary  proceeding  before  the  surrogate's  court  to  compel  the 
deposit  of  such  moneys  in  court,  which  have  not  been  paid  otct 
or  deposited  after  the  expiration  of  six  months. 

Formor  |  2748,  amended  and  rennmbered  by  V.  1014,  cb.  4^  in  effect 
Sept.   1,   1914. 

Original  Source. —  B.  S.,  pt  2,  cb.  6,  Ut  3,  {  81.  In  part,  aa  amenM 
by  L.   1877,  cb.  4fi6. 

I  2742.  [Am*d,  1914.]  Effect  of  Judicial  oettlemeat  ef 
account  $   sniiimary   atatemeat. 

A  judicial  settlement  of  the  account  of  an  executor,  admin- 
istrator, guardian  or  testamentary  trustee,  either  by  the  decree 
of  the  surrogate's  court,  or  upon  an  appeal  therefrom,  is  con- 
clusive evidence  against  all  the  parties  of  whom  jurisdiction  was 
obtained  and  all  persons  deriving  title  from  any  of  them  at  any 
time,   as   to   all   matters   embraced   in   the  account   and  decree. 

Each  decree,  whereby  an  account  is  judicially  settled,  must 
contain,  in  the  body  thereof,  a  summary  of  the  account  is 
settled;  or  must  refer  to  such  a  summary,  which  must  be  re- 
corded  in  the  same  book,  and  is  deemed  a  part  of  the  decree. 

Former  If  2551  and  2742,  amended  and  renumbered  by  L.  1914.  ch.  44^ 
In  pffect   Sopt.    1.    1914.  ^ 

OrlRlnal  Source  of  i  2561.—  L.  1837.  cb.  460,  I  2,  in  part.  SectioB  ZHS 
was  derived  from  B.  B.,  pt.  2,   ch.   6,   tit.  S,    f  05. 
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ARTICLE  SBCOND. 

Costs  in  special  proceedings,  when  and  how  payable;  eeourity 
for  coats;  compenBation  of  speoM  guardian,  fees  of  appraisers ^ 
jurorsy  referees  and  tcitneaaes,  commissiona  and  compenaation 
of  eaeecutora,  adminiatratora,  guardians  and  truateea. 

Sec.     2743.  Costs   in  special   proceedings^ 

2744.  Costs;  how  made  payable. 

2745.  Costs   on  order. 

2746.  Wben   surrogate    to   fix    amoant   of  costs. 

2747.  Additional   allowance    In    settling    accooAts. 

2748.  Oompensatkn   of   special   guardian. 

2749.  Allowance   upon    sale   of   real  property. 

2750.  Sknnrity  for  costa. 

2751.  Costs  of  appeal. 

2752.  Fees  of  appraiser,  referee.  Juror  and  witness. 

2753.  CoBinissioDs  of  executor,  administrator,  guardian  or  testamentary 

trast-e. 

f  ST48.    [Ain'dy  1014.]      CoNta  In  apeclal  proceedings. 

Coats  shall  be  awarded  in  special  proceedings  in  surrogate's 
court  solely  in  accordance  with  the  following  sections,  and  shall 
include  all  disbursements  of  the  party  to  whom  they  are  awarded, 
iwhich  might  be  taxed  in  the  supreme  court.  The  sum  allowed 
for  costs  must  be  fixed  by  the  surrogate,  and  inserted  in  the 
decree  or  order,  and  must  be  awarded  to  the  party. 

Former  I  2558.  amended  and  renumbered  by  L.  1914,  eh.  443,  in  effect 
.Sept.    1,    1914. 

Orlgrlnal  Source. —  New.  Bat  see  R.  8.,  pt.  3,  ch.  10,  tit.  S,  I  27;  Code 
of   Proc.,   i  307;  ;..  1887,  ch.  460,  i  70;  L.  1870,  ch.  859,   f  9. 

S  2^44.   [Aaa'dt  1914.]      Coats  j  how  made  payable. 

Bxcept  where  special  provision  is  otherwise  made  by  law, 
coHts,  awarded  by  a  decree  or  order  may  be  made  payable  by  the 
party  personally,  or  out  of  the  estate,  or  fund,  or  out  of  the  share 
or  interest  therein  of  any  person,  or  from  both,  in  such  propor- 
tion as  the  surrogate  may  direct,  and  justice  requires. 

Fomoer  |  2557,  amended  and  renumbered  by  L.  1914,  ch.  443,  in  effect 
Sept.    1.   1914. 

Original  Source.— B.  &,  pt.  3,  ch.  2.  tit.  1,  i  10;  L.  1866,  ch.  784; 
L.   1807.  ch.  783,  I  8. 


%  ST46.   [Added,  1914.]      Coati 


The  costs  upon  irranting  or  refusing  to  grant  an  order,  are  In 
the  discretion  of  the  surrogate,  and  when  allowed  may  be  col- 
lected in  the  same  manner  as  costs  allowed  upon  granting  or 
refusing  to  grant  an  order  in  the  supreme  court. 

Added  by  L.  1914,  ch.  443,  in  effect  Sept.  1.  1914. 

§   2746.   [Am'd^  1914.]     When  anrrovnte  to  fix  ansonnt  of 
mtu» 


The  surrogate,  npon  rendering  a  decree,  may,  in  his  discretion, 
fix  such  a  sum  as  he  deems  reasonable,  to  be  allowed  as  costs, 
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to  the  petitioner,  and  to  any  other  party  who  has  succeeded  ii 
a  contest,  or  whose  attorney,  in  the  absence  of  a  contest,  hai 
rendered  services  in  the  proceeding  of  substantial  benefit  to 
him,  or  to  the  estate  or  fund>  not.  exceeding,  where  there  bis 
not  been  a  contest,  twenty-five  dollars,  or  where  there  has  been 
a  contest,  seventy  dollars;  and,  in  addition  thereto,  where  a  triii 
or  hearing  upon  the  merits  necessarily  occupies  more  than  one 
day,  ten  dollars  for  each  additional  day,  necessarily  occupied  ifl 
the  trial  or  hearing  and  in  preparing  therefor,  and  where  a 
motion  for  a  new  trial  is  made,  if  it  is  granted,  twenty-five  dol- 
lars; if  it  is  denied,  fifteen  dollars. 

When  the  decree  is  made  upon  a  contested  application  for 
probate  of  a  will,  costs,  payable  out  of  the  estate  or  otherwise, 
shall  not  be  awarded  to  an  unsuccessful  contestant  of  the  wfll, 
unless  he  is  a  special  guardian  for  an  infant  or  incompetent,  ap- 
pointed by  the  surrogate,  or  is  named  as  an  executor  in  a  paper 
propounded  by  him  in  good  faith  as  the  last  will  of  the  decedent; 
but  where  a  person  named  as  the  executor  in  a  will  proponndi 
the  will  for  probate,  such  person  so  named  as  executor  may. 
whether  successful  or  not,  in  the  discretion  of  the  surrogate, 
be  awarded  costs  and  all  necessary  disbursements  made  by  him 
and  all  expenses  incurred  in  the  attempt  to  sustain  the  will. 
The  surrogate  may  order  a  copy  of  the  stenographer's  minntei 
to  be  furnished  to  the  contestant's  counsel,  and  charge  the  ex- 
pense thereof  to  the  estate,  if  he  shall  be  satisfied  that  the 
contest  is  made  in  good  faith. 

Former   I   2501.   amended  and  renumbered   by  L.   1914,   cli.   443,  in  effect 
Sept.   1,   1914. 
Original  Source. —  New.     Bat  see  references  dted  In  note  to  f  274S,  ante. 

I  2747.  [Am*«.  1881,  1814.]  Additional  atlowAsee  Im 
settllngr  accoont. 

In  addition  to  the  sums  specified  in  the  last  aectioo,  the 
surrogate  may,  in  his  discretion,  allow  to  an  executor,  admio- 
istrator,  guardian,  or  testamentary  trustee,  upon  a  judicial  set- 
tlement of  his  account,  or  on  an  intermediate  accounting  reqnired 
by  the  surrogate,  such  a  sum,  as  the  surrogate  deems  reason- 
able, for  his  counsel  fees  and  other  expenses,  not  exceeding  ten 
dollars  for  each  day  necessarily  occupied  in  preparing  his  ac- 
count for  settlement  and  in  drawing,  entering  and  executing  the 
decree. 


Former  |  2562,  an  amended  by  L.  1881,  cb.  539.  amended  and 
by  L.   1914.   ch.  443,  In  effect  Sept.  1,  1914. 

Original   Source.—  Substitute  for   L.    1863,   ch.   90^    f   8,   last  cUwi.  tad 
L.   1866,   cb.   115. 

I  S748.   [Added,  1014.]      Gompensatfon   off  apeelal  fpiard- 
laa. 

A  special  guardian  for  an  infant  or  incompetent  shall  recelie 
a  reasonable  compensation  for  his  services  to  be  fixed  by  the 
surrogate,  payable  from  the  estate  or  fund,  or  from  the  ipt^retlt 
of  the  ward  therein,  or  from  both  in  such  proporuoo  U  tlw 
surrogate  may  direct. 

Added  by  L.  101^,  ch,  443.  ta  effect  Sept.  i,  1014. 
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§    Sf49.   (Am'4,  191 4.]     Allofvance  upon  sale  of  real  prop- 


Upon  the  disposition  of  rea)  property  pf  a  decedent,  as  pre- 
«cribed  in  this  chapter,  the  executor  or  administrator  disposing 
of  the  property,  must  be  allowed  by  the  surrogate  out  of  the 
proceeds  pi  the  sale  brought  into  court,  his  commissions  and 
expenses;  and  such  ^  further  sum  as  the  surrogate  thinlca  rea- 
9onablef  for  t^^  neceasary  services  o|  his  attorney  and  counsel 
tbefeiR. 

Former   I  SIMS,   wnendea  and  Mirainber«4  by  L.   1&14.  eh.  448,  in  effect 
Orli^loAl  Source.— B«e  |«,  147D,  cb.  950,  f  9. 

i   8750.   [Ad«e«,  1914.]      SecvritT  for  eoata. 

In  any  proceeding  where  fin  issue  is  raised  by  answer  or 
objection  by  or  on  behalf  of  a  non-resident  of  tne  state  of  Npw 
York  against  the  proponent  of  a  will,  or  an  executor,  adminis- 
trator or  trustee,  Or  where  the  probate  of  a  will  has  been  tried 
before  a  jury  which  has  disagreed,  such  proponent,  ezecntpr, 
administiator  or  trustee  shall  be  entitled  in  the  discretion  of  the 
sarro^ate  to  have  the  person  or  persons  raising  such  issue  gfye 

^^fmfitw  tof  posts. 

A^ed  by  L.  1^14,  ch.  448,  iif  effect  C|ept  1,  1014. 

f  ^751.   [Am'df   If^l^O      Cost^   of   appeal. 

Hie  appellate  court  may  inward  to  the  succesafai  party  the  costs 
of  the  appeal;  or  it  may  direct  that  they  abide  the  event  of  a  new 
trialf  or  of  tne  subseqikent  proceedings  in  the  surrogate's  court, 
la  either  case,  the  costs  nay  be  made  payable  out  of  the  estate 
or  fund,  or  personally  by  the  ansnccessful  party,  as  directed  by 
the  appellate  court;  or,  if  such  direction  is  not  given,  as  directed 
by  the  gnrrpgate. 

Tb«  oosta  o|  an  appeal,  when  they  are  awarded  in  a  snrro- 
gate's  conrtt  ara  th^  same  as  if  tbay  were  awarded  in  the  su- 
preme court. 

V^mer  I  9689,  amended   sad  reonmbeied  by  L.   1914,   ch.   448,   In  effect 

9«pt.  1.  iai4. 

Dflalasl  aoorce.— &.  a.i  pt.  8,  eb.  Ok  tit.  8^  f  86;  ud  pt  2.  ch.  e.  tit.  1, 
I  01. 

I  9753.  (Axa*4»  1014.]  Peea  of  appraiser^  referee»  |iirqr 
aj|dl  Tri'lfieaa. 

An  appraiser  is  entitled.  In  addition  to  his  actnal  expenses,  to 
a  anoa,  to  be  fixed  by  the  surrogate,  not  exceeding  five  dollars 
for  each  day  actually  and  necessarily  occupied  by  him  in  making 
tbe  appraisal  or  inventory.  The  number  of  days'  services  and 
tbe  expensea,  if  any,  must  be  proved  by  the  affidavit  of  the 
•ppraiaer;  and  the  sums  payable  therefor  taxed  by  the  surro- 
fate*  and  paid  by  the  executor  or  administrator. 

A  referee,  juror,  or  witness  is  entitled  to  the  same  fees  for  his 
gtfiyicea  and  for  travding,  as  is  allowed  for  like  services  in  the 
aofirame  court. 

^mner  II  2606  snd  2566,  amended  and  renumbered  by  L.  1014,  ph.  443. 
In   effect  Sept   1.   1014. 

Ottettul  daofoe  of  I  0066.—  V.  1844,  ch.  800,  |  2.  In  part.  Seetloa  206f 
waTJertT^  Um  ft.  &r  9^  2,  ch.  ^  Ut.  1,  |  10;  L.  18t3,  cU,  m. 
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§  2763.     [Am'd,    1881,    1898,    1808,    1906,    1814,    1816.) 
iiil««foii«    of    executor,    administrator,    suardlaa    or    testa- 
mentary trn«tee. 

On  the  settlement  of  the  account  of  any  execntor,  adminis- 
trator, iruardian  or  testamentary  trustee,  the  surrogate  rnoit 
allow  to  him  his  just,  reasonable  and  necessary  expenses  actu- 
ally paid  by  him,  and  if  he  be  an  attorney  and  counselor-at-law 
of  this  state,  and  shall  have  rendered  legal  services  in  connection 
with  his  official  duties,  such  compensation  for  such  legal  services 
as  shall  appear  to  the  surrogate  to  be  just  and  reasonable;  and 
in  addition  thereto  the  surrogate  must  allow  to  such  executor, 
administrator,  guardian  or  testamentary  trustee  for  his  services 
in  such  official  capacity,  and  if  there  be  more  than  one,  appor 
tion  among  them  according  to  the  services  rendered  by  them 
respectively : 

For  receiving  and  paying  out  all  sums  of  money  not  exceeding 
one  thousand  dollars,  at  the  rate  of  five  per  centum. 

For  receiving  and  paying  out  any  additional  sums  not  amount- 
ing to  more  than  ten  thousand  dollars,  at  the  rate  of  two  and 
one-half  per  centum. 

For  all  sums  above  eleven  thousand  dollars,  at  the  rate  of  one 
per  centum. 

The  value  of  any  real  or  personal  property,  and  the  increment 
thereof,  received,  distributed  or  delivered^  shall  be  considered  as 
money  in  making  computation  of  commissions.  But  this  shall 
not  apply  in  case  of  a  specific  legacy  or  devise. 

If  an  executor  actin|c  as  trustee,  or  if  a  trustee  or  guardian, 
is  required  to  receive  income  and  pay  over  the  same,  and  sack 
executor,  trustee  or  guardian  pays  over  said  income  and  renden 
an  annual  account  to  the  beneficiary  of  all  his  receipts  and  dis- 
bursements on  account  thereof,  he  shall  be  allowed,  and  may 
retain,  the  same  commission  on  the  amount  so  accounted  for  as 
he  would  be  allowed  upon  principal  on  a  judicial  settlement;  if 
he  does  not  render  such  annual  account,  he  shall  be  allowed, 
upon  his  judicial  settlement,  his  commissions  upon  the  total  in- 
come from  any  money  or  property  then  payable  to  sudi  bene* 
ficiary. 

If  the  gross  value  of  the  principal  of  the  estate  or  fond  ac- 
counted for  amounts  to  one  nundred  thousand  dollars  or  mor^ 
each  executor,  administrator,  guardian  or  testamentary  trustee  m 
entitled  to  the  full  compensation  on  principal  and  income  altowed 
herein  to  a  sole  executor,  administrator,  guardian  or  testamW" 
tary  trustee,  unless  there  are  more  than  three,  in  which  case  tne 
compensation  to  which  three  would  be  entitled  must  be  appor- 
tioned among  them  according  to  the  services  rendered  by  tli«a. 
respectively.  Where  the  will  provides  a  specific  compensation  to 
an  executor,  administrator,  testamentary  guardian  or  trustee,  m 
is  not  entitled  to  any  allowance  for  his  services,  unless  by  a  wnt- 
ten  instrument  filed  with  the  surrogate,  within  four  months  froio 
the  date  of  his  letters,  or  in  the  case  of  a  testamentary  tiu^ 
or  guardian,  from  the  date  of  his  filing  his  oath,  he  renounces  the 
si>ecific  compensation.  Where  successive  or  different  letters  are 
issued  to  the  same  person  ou  the  estate  of  the  same  decedeot, 
including  a  case  where  letters  testamentary  or  letters  of  gwerai 
administration,  are  issued  to  a  person  who  has  been  previously 
appointed  a  temporary  administrator,  he  is  entitled  to  cob^ 
pensation  in  one  capacity  only,  at  his  election,  except  that  wiMi« 
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he  has  received  compensation  in  one  capacity  he  is  entitled  to 
the  excess,  if  any,  of  the  compensation  allowed  by  law^  above 
the  sum  which  he  has  already  received  in  the  other  capacity. 

Former  |  2730,  u  amended  by  I«.  1881,  ch.  636;  L.  1808,  ch.  686;  L.  1896, 
cb.  695.  and  U  1906,  cb.  328,  amended  and  renumbered  by  L.  1914.  cb.  443; 
amended  by  L.  1016,  cb.  506,  in  effect  May  10.  1016. 

Orlctnal  Scarce. —  Former  ii  2736-2738,  cooaolldated  by  tbe  amendment  of 
1893.  Sections  2736.  2737  were  taken  from  R.  S.,  pt.  2,  cb.  6,  Ut.  3,  ||  58,  50 
and  i  2738  was  ncir. 
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ABTICLB  THIRD. 

Appeal;  when,  how  and  to  trkai  court  iaken^,  and  potoer  of  ap- 
peltate  oomri;  undertaking  to  perfect  appeal  i^nd  stay  execu- 
tion; probate  of  heirship;  definition  and  appkoation  of  other 
sections  to  this  chapter. 

Sec.    2754.  Appeal:  when  and  to  what  coart  It  maj  be  taken. 

2755.  Who  moBt  be  made  parties. 

2756.  Time  to  appeal;  how  taicen. 

2757.  Appeal  may  bo  on  the  law  or  the  facts;  case  to  be  mide;  re- 

Tersal. 

2758.  Certain  provisions  of  chapter  twelve  made  applicable. 

2759.  Security  to  perfect  appeal. 

2760.  Idem;    where    decree    ia    for    money    or    delivery    of    property, 

et  cetera. 

2761.  Security   to  stay  proceedings   In  case  of  commitment. 

2762.  Amount  and   requisites  of  undertaking;   action  thereon. 

2763.  Power  of  appellate  court;  further  testimony. 

2764.  Appeal;  proceedings  thereupon. 

I  2754.  rAm'd,  1S06,  1914.]  Appealf  when  aa«  to  wkat 
court  it  vkWLY  be  taken. 

An  appeal  to  the  appellate  division  of  the  supreme  court  maj 
be  taken  from  a  decree  of  a  surrogate's  court,  or  from  an  order 
atfeotinff  a  substantial  right,  made  by  a  surrogate,  or  by  a  surro- 
gate's court  in  a  special  proceeding,  by  any  party  aggrieved 
thereby,  except  where  the  decree  or  order  was  rendered  or  made 
upon  his  default  in  appearing. 

Former  |  2570,  as  amended  by  L.  1895.  ch.  946,  amended  and  reovaibered 
by  L.   1914.   ch.   443,  in  effect  Sept.   1,   1914. 

Original  Source.—  R.  S..  pt.  2,  ch.  6,  tit  1,  i  35,  In  part;  pt  3,  eh.  a. 
Ut.  S,   I   104,   and  part  of  f  118. 

I  2755.   [Am*d,  1914.]     mriio  mast  be  made  parties. 

Each  party  w^ho  has  appeared  in  the  special  proceeding  in  the 
surrogate's  court,  must  be  made  a  party  to  the  appeal.  A  per- 
son not  a  party,  may  be  brought  in  by  an  order  of  the  appellate 
court,  made  after  the  appeal  is  talsen,  in  such  manner  as  tbe 
order  may  prescribe. 

Former  |   2573,   amended   and  renumbered  by  L.   1914,   eb.   443.  in  effect 
Sept.    1.    1914. 
Original  Source. —  New. 

f  2766.   [Am'dy  1914.]     Time  to  appeal  |  bo^r  takea. 

An  appeal  must  be  taken  within  thirty  days  after  tne  serrice, 
upon  the  appellant,  or  upon  the  attorney,  if  any,  who  appeared 
for  him  in  the  surrogate's  court,  of  a  copy  of  the  decree,  or  order 
from  which  the  appeal  is  taken«  and  a  written  notice  of  the 
entry  thereof,  except  that  the  party  entering  such  decree  or 
order  shall  not  be  entitled  to  further  notice  to  limit  his  time  to 
appeal. 

An  appeal  must  be  taken  by  the  serrlce  upon  each  party  to 
the  appeal,  other  than  the  appellant,  and  upon  the  surrogate, 
or  the  clerk  of  the  surrogate's  court,  of  a  written  notice,  referring 

Xo  the  d^cr?9  9ir  prd^r  appealed  from,  and  »tAlixi^  tlmt  the  ap- 
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pellant  appeals  from  the  same,  or  from  a  specified  part  thereof 
Where  a  party  to  the  special  proceeding  in  the  court  below  ap- 
peared in  person,  the  notice  of  appeal  must  be  personally  served 
upon  him;  where  he  appeared  by  an  attorney,  it  mast  be  serred 
personally,  either  upon  him  or  upon  his  attorney. 

Former  ||  2572  and  2574,  amended  and  renumbered  by  U  1014,  ch.  443,  In 
efTeet    Sept.    1.    1914. 

Orlctnal  Source  of  f  267S.--flnb8titQte  for  S.  8.,  pt.  2,  ch.  6,  tit.  1, 
§  55;  pt,  3,  cb.  9,  tit.  8,  II  90,  100,  106,  and  107.    Section  2S74  was  new. 

i  27B7.  [Am'd,  1814.1  Appeal  may  be  on  tbe  law  or  tMo 
facta;  case  to  be  madey  revernal. 

The  appeal  may  be  taken  upon  questions  of  law,  or  upon  the 
facts,  or  upon  both.  If  it  is  taken  from  a  decree  rendered  upon 
the  trial  by  the  surrogate,  or  by  the  surrogate  and  a  jury,  of  an 
issue  of  fact,  it  must  be  heard  upon  a  case,  to  be  made  and 
settled  by  the  surrogate,  as  prescribed  by  law,  for  the  making 
and  settling  of  a  case  upon  an  appeal  in  an  action. 

Such  appeal  brings  up  for  review,  by  each  court  to  which  the 
appeal  is  carried,  each  decision,  to  which  an  exception  la  duly 
taken  by  the  appellant,  as  prescribed  in  section  2542.  But  sueli 
a  decree  or  order  shall  not  be  reversed,  for  an  error  in  admitting 
or  rejecting  evidence,  unless  it  appears  to  the  appellate  court 
that  the  exceptant  was  necessarily  prejudiced  thereby. 

Former  |  2576,  amended  and  renumbered  by  L.   1914,   ck.  448,  Ifl  eftMt 
Sept.    1.    1914. 
Original  Source. —  New. 

i  2758.  [Am'd,  1914.1  Certain  proTintoan  of  cl&apter 
t'vrolve  made  applicable. 


The  provisions  of  the  following  sectlona  of  this  act,  to  wit: 
sections  1295  to  1299  both  inclusive,  and  1301  to  1808  and  1305 
to  1309  both  inclusive,  apply  to  an  appeal  taken  as  prescribed 
In  this  article,  and  for  the  purposes  of  such  application  the  word 
"  judgment  '*  shall  mean  a  decree. 

Former  |  2575,   amended  and  renumbered  by  ti.   1914,   ch.  448,  in  effect 
Sept.    1,    1914. 
Original  Sonree. —  New. 

I    2769.   [Renam.,  1914.]      Seevrity  to  perfect  appeal. 

To  render  a  notice  of  appeal  effectual  for  any  purpose,  except 
in  a  case  specified  in  the  next  section,  or  where  it  is  specially 
prescribed  by  law,  that  security  is  not  necessary  to  perfect  the 
appeal,  the  appellant  must  give  a  written  undertaking,  with  at 
least  two  sureties,  to  the  effect  that  the  appellant  will  pay  alt 
costs  and  damages  which  mav  be  awarded  against  him  upon 
the  appeal,  not  exceeding  two  hundred  and  fifty  dollars. 

Vdrmer  |  2577  rennmbered  by  L.   1014,   cfa.  443,   In  effect  Sept.  1.   1014. 
Original  Source.—  Snbstltnte  for  R.  S.,  pt.  2,  eh.  6,  tit.  1,  i  66;  and  pt.  8. 
eta.  9.  tit.  8,  I  106. 

§  3760.    [Ain*cl,  1882,  1914.]    Id.|  wbere  decree  In  for  moaer 
or  delivery  of  property,  etc. 

In  every  case  except  one  in  which  the  letters  of  an  executor, 
administrator  or  guardian  have  been  revoked,  or  a  trustee  has 
been  ramoved  a  notice  of  appeal  by  an  executor,  administrator, 
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testamentary  trustee,  guardian  or  other  person  appointed  by  tbe 
Hurrogate's  oourt,  from  a  decree,  directing  him  to  pay  or  distribute 
mouey,  or  to  deposit  money  in  a  bank  or  trust  company,  or  to  de- 
liver property;  or  by  an  executor  or  administrator  from  an  order 
granting  leave  to  issue  an  execution  against  him,  as  prescribed  in 
section  1825  of  this  act,  does  not  stay  the  execution  of  the  decree 
appealed  from  unless  the  appellant  gives  an  undertaking^,  with 
at  least  two  sureties,  in  a  sum  therein  specified,  to  the  effeet  that 
if  the  decree  or  order,  or  any  part  thereof,  is  atBnned,  or  the 
appeal  is  dismissed,  the  appellant  will  pay  all  costs  and  dam- 
ages, which  may  be  awarded  against  him  upon  the  appeal,  and 
will  pay  the  sum  so  directed  to  be  paid  or  collected,  or.  as  the 
case  requires  will  deposit  or  distribute  the  money,  or  deliver  the 
property,  so  directed  to  be  deposited,  distributed,  or  delivered, 
or  the  part  thereof  as  to  which  the  decree  or  order  is  affirmed. 

Former  |  2578.  as  amended  by  U.  1882,  ch.  390,  amended  and  renambered 
by  L.  1914,   ch.   443.  In  effect  Sept.   1.  1914. 

Original  Source.— B.  S.,  pt.  2,  ch.  6,  tit.  0,  {  21,  last  claoae;  and  L. 
1870,  ch.  359,   |  2. 

f  2761.  [Allied,  1814.]  Secvritr  to  atay  proeeedlnsw  in  eaae 
of  commitment. 

An  appeal  from  a  decree  or  an  order,  directing  the  commit- 
ment of  an  executor,  administrator,  testamentary  trustee,  guard- 
ian, or  other  person  appointed  by  the  surrogate's  court,  or  an 
attorney  or  counsel  employed  therein,  for  disobedience  to  a  direc- 
tion of  the  surrogate,  or  for  neglect  of  duty;  or  directing  the 
commitment  of  a  person  refusing  to  obey  a  subpoena,  or  to  tes- 
tify, when  required  according  to  law;  does  not  stay  the  execution 
of  the  decree  or  order  appealed  from,  unless  the  appellant  gives 
an  undertaking  with  at  least,  two  sureties,  in  a  sum  therein 
specified,  to  the  effect  that  if  tbe  decree  or  order  appealed  from. 
or  any  part  thereof,  is  affirmed,  or  the  appeal  is  dismissed,  the 
appellant  will,  within  twenty  days  after  the  affirmance  or  dis- 
. missal,  surrender  himself  in  obedience  to  the  decree  or  order, 
to  the  custody  of  the  sheriff  of  the  county,  wherein  he  was 
directed  to  be  committed. 

Former   {   2679,    amended   and   renumbered    by  L.    1914,    cb.   443,  in  ^eet 
Sept.    1,    1914. 
Original  Source.—  R.  S.,  pt.  3,  cb.  9,  Ut.  3,   ||  111-115. 

I  27tt2.    [Am*d,    1914.]    Amount    and    reanisiteii    of  vnder- 
takingri   action  thereon. 

The  sum  specified  in  an  undertaking,  executed  as  prescribed  in 
either  of  the  last  two  sections,  must  be  fixed  by  the  surro^te, 
or  by  a  judge  of  the  appellate  court,  who  may  requiie  proof,  by 
affidavit,  of  the  value  of  any  property,  or  of  such  other  facts 
as  he  deems  proper. 

An  undertaking,  given  as  prescribed  in  the  last  three  sections, 
must  be  to  the  people  of  the  state;  must  contain  the  name  and 
residence  of  each  of  the  sureties  thereto;  must  be  approred  by 
the  surrogate  or  a  judge  of  the  appellate  court;  and  must  be 
filed  in  the  surrogate's  office.  The  surrogate  may.  at  any  time 
in  his  discretion,  make  an  order  authorizing  any  person  affpi*^*^ 
to  bring  an  action  upon  the  undertaking,  in  his  own  name,  or 
in  the  name  of  the  people.  Such  action  may  be  prosecuted  m 
the  same  manner,  and  with  the  same  effect  as  an  action  upon 
an  administrator's  bond;  and  the  proceeds  of  the  actKU  TBMat 
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l>e  paid  or  distributed  as  directed  by  the  Burrogate,  to  or  among 
the  persons  aggrieved,  to  the  extent  of  the  pecuniary  injuries  sus- 
tained by  them,  and  the  balance,  if  any,  must  be  paid  into  the 
surrogate's  court. 

Former  SI  2S80  aod  .2581,  amended  and  rennmbered  by  L.  1914,  ch.  448,  In 
efTect    Sept.    1.    1D14. 
Orlctnal  Soaroe. —  New. 

§  2T68.   (Am'd,  1914.]    Po'vrer  of  appellate  eovrt)  fvrtlter 
testimony. 

Where  an  appeal  is  taken  upon  the  facts,  the  appellate  court 
has  the  same  power  to  decide  the  questions  of  fact,  which  the 
surrogate  had;  and  it  may,  in  its  discretion,  receive  further  tes- 
timony or  documentary  evidence,  and  appoint  a  referee. 

The  appellate  court  may  reverse,  affirm,  or  modify,  the  decree 
or  order  appealed  from,  and  each  intermediate  order,  specified  in 
the  notice  of  appeal,  which  it  is  authorized  by  law  to  review, 
and  as  to  any  or  all  of  the  parties;  and  it  may,  if  necessary  or 
proper,  grant  a  new  trial  or  hearing.  Upon  an  appeal  from  a 
determination  of  the  surrogate,  made  ni>on  an  application  pur- 
suant to  subdivision  six  of  section  2490  the  appellate  court  has 
the  same  power  as  the  surrogate,  and  his  determination  must 
be  reviewed  as  if  an  original  application  were  made  to  that 
court.  The  decree  or  order  appealed  from  may  be  enforced,  or 
restitution  may  be  awarded,  as  the  case  requires,  as  prescribed 
in  title  first  of  chapter  twelfth  of  this  act«  with  respect  to  an 
appeal  from  a  judgment. 

Former  ||  2586  and  2587,  amended  and  renumbered  by  L.  1914,  ch.  448,  in 
effect   Sept.   1,   1914. 
Qtislnal  Soorce. —  New. 

§  S7e4.    [Am'd,    1886,    1914.]     Appeslf    proceedlnffii    there- 


in the  appellate  division  of  the  supreme  court  the  order  made 
apon  an  appeal  from  a  decree  or  an  order  of  a  surrogate's  court 
must  be  entered  with  the  clerk  of  the  appellate  division,  and  a 
certified  copy  thereof  annexed  to  the  papers  transmitted  from 
the  court  below  upon  which  the  appeal  was  heard,  must  be 
transmitted  to  the  court  from,  which  the  appeal  was  taken.  And 
the  court  below  shall  enter  the  judgment  or  order  necessary  to 
carry  the  determination  of  the  appellate  division  into  effect. 

Former  i  2585,  as  amended  bj  L.   1895,  ch.  946,  renumbered  by   L.   1914, 
eta.   443,   in  effect  Sept.  1,  1914. 
Original  Sour*. —  New. 

31  f^ 


M  ^65-66  $URl^06ATfiS*   COURTS.  e.  Id,  t.5,a.4 


ARTICLB   FOURTH. 

Probate  of  heirship;  definitions^  and  application  of  other 

to  this  chapter. 

Sec.    276B.  Heir,   et  ootettt,   may  apply  to  establish  heirship. 

2766.  What  facts  to  be  asei>rtalnod ;   decree  thereupon. 

2707.  Decree   to   be    recorded ;    eftect    thereof. 

2768.  Di'flnition  of  expr(>s8loiifi  uKed  In  this  chapter. 

3709.  Application   of   chapter;   ci>nflnnatlon   of  preylous  acts. 

2770.  Certain    pruvlsionM   made    uppllcable    to   proceedings   In   sarropte's 

courts. 

2771.  Effect  of  thla  chapter  on  laws  applicable  to  certain  counties. 


f  27(IS.     fAm'd,     lRft2,    1914.]       Heir,    eic,    may    apply    t« 
entatillnh  lieirstaip. 

Where   a    person,   seized    in    fee   of   real  property   within   tht 
state,  dies  intestate,  or  without  hayiufc  devised  bis  real  pruperty, 
his  heirs,  or  any  of  them,  or  any  Person  deriying  title  from  or 
through  such  heirs,  or  any  of  them,  may  present  to  the  suno^ 
gate's  court  which  han  acquired  jurisdictioii  of  the  estate,  or.  if 
no  surrogate's  court  has  acquired  such  jurisdiction,  then  to  the 
surrdgate*8  court  of  the  county  where  the  real  property,  or  any 
part  thereof  is  situated,  a  petition,  describing  the  real  property, 
setting  forth  the  facts  upon  which  the  jurisdiction  of  the  court 
depends,  and  the  interest  or  share  of  the  petitioner,  and  of  ^nth 
other  heir  of  the  decedent,  in  the  real  property,  and  prayinir  for 
a  decree  establishing  the  right  of  inheritance   thereto,  and  that 
all  the  heirs  of  the  decedent  may  he  cited  to  show  enuse  vhx 
the   prayer   of  the   petition    should    not   be   granted.      T'pon  tht 
presentrition  of  such  a  petition  a  citation  mnst  be  issued  accord- 
ingly,  except  in  a   crtse  where  the  petitioner  was   a  party  to  « 
judicial  settlement,  the  decree  upon  which  determined  the  rights 
of  the  parties  to  such  real  estate.   ' 

Former  |  2054,  as  amemUMl  by  L.  1892,  ch.   113,  amended  and 
by  L.    li»14.   ch.   443,  iu  effect  Sept.    1,   1014. 
Original  Source.^  L.   Ib73,  cU.  5.>2.   S|   1  and  2,  In  part. 


%  270(t.    [Am'd,  1014.]      IVbat  facta  to  be  aa«ertaiae4l  de- 
cree  tUereapou. 

Upon  the  return  of  the  citation,  the  surrogate's  court  mnt 
hear  the  allegations  and  proofs  of  the  parties  and  deternuDe  all 
the  issues  raiKcd.  The  petitioner  must  establish  the  fact  of  tb<^ 
decedent's  death;  the  place  of  his  residence  at  the  time  of  his 
death;  his  intestacy,  cither  generally,  or  as  to  the  real  property 
in  question;  the  heirs  entitled  to  inherit  the  property  in  qn«- 
tion;  the  name,  age,  residence  and  relationship  to  the  decedent 
of  each;  and  the  interest  or  share  of  each  in  the  pro|>ertv.  fJi* 
surrogate,  when  these  facts  are  established,  must  make  a  decree, 
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deBcribing  tb<^  property,  and  declaring  that  the  right  of  inherit- 
ance thereto  has  been  established  to  his  satiBfaction.  in  accord- 
icncQ  with  the  facta,  which  mnst  be  recited  in  the  decree. 

ronner  I  2656,   amended  and  renumbered  by  L.   191i,   cb.   448,  la  •fleet 
Sept.    1,    1914. 
OrMuMl  Soorcc—L.  1373,  cb.  562,  |fi  X  «ad  2,  in  part,  M  ameQ^led  hf 


f  2T9r.   [Aat'dy     1014.)    Decree     to     be     recorded |     effect 


A  certified  copy  of  a  decree,  made  as  prescribed  in  the  last 
section  may  be  recorded  in  the-  office  of  the  clerk,  or  of  the 
refrister,  as  the  case  requires,  of  each  county  in  which  the  real 
property  i»  situated,  as  prescribed  by  law  for  recording  a  de^d, 
and,  from  the  time  when  such  copy  is  so  recorded,  the  decree, 
or  the  record  thereof,  is  conclusive  evidence  of  the  facts  so  de- 
clared to  be  established  thereby  against  aU  pa^es  to  auch 
proceeding. 

rormer  f  2067,  amended  and  renumbered  by  L.  2914,  cb.  418,  In  effect 
ftppt.    1.    1914. 

OriiTlnal  Source.— U  1878,  cb.  662,  |l  I  yiod  2,  ^n  p#rt,  M  ameoaed  bar 
^  -1874j  cb.  127, 

i  2708.  .CAm'd.  1900,  1014,  10190  Pe||nUloi&  of  expreaat^iui 
weed  in  this  enapter.  .  rr     ^ 

In  construing  the  provisions  of  this  chapter,  the  following  ^ules 
must  be  observed,  except  where  a  contrary  intent  is  expressly 
declared  in  the  provision  to  be  construed,  or  plainly  apparent 
from  the  context  thereof: 

1.  The  word  "  intestate,"  signifies  a  person  w^ho  died  without 
leaving  a  valid  will;  but  where  it  is  used  with  respect  to  par- 
ticular property  it  signifies  a  person  who  died  without  effectually 
disposing  of  that  property  by  will  whether  he  left  a  will  or  not. 

2.  The  word  '*  assets,"  signifies  personal  property  applicable  to 
the  payment  of  the  debts  of  a  decedent. 

S.  The  word  "debts"  includes  every  claim  and  demand,  upon 
which  a  judgment  for  a  sum  of  money,  or  directing  the  payment 
of  money,  could  be  recovered  in  an  action;  and  the  word 
'  *  creditor  "  includes  every  person  having  such  a  claim  or  deman4« 
any  person  having  a  claim  for  expepsfe  of  administration,  or  any 
person  having  a  claim  for  funeral  expenses. 

4.  The  word,  "will,"  signifies  a  last  will  and  testament,  and 
i|iclu<ie0  all  the  codicils  to  a  wiU. 

5.  The  expression,  **  letters  of  administration,"  includes  letters 
o|  temporary  administration. 

6.  The  expression,  "  testamentary  trustee,"  includes  every  per- 
son, except  an  executor,  an  administrator  with  the  will  annexed, 
or  a  guardian,  who  is  designated  by  a  will,  or  by  any  competent 
authority,  to  execute  a  trust  created  by  a  will;  and  it  includes 
such  an  executor  or  administrator,  where  he  is  acting  in  the 
executtoD  off  a  trust  cn^ated  by  the  will,  which  is  separaole  from 
his  functions  as  executor  or  administrator. 

7.  Tlie  word,  "  surrogate,"  where  it  is  used  in  the  text,  or  in  a 
bond    or  undertaking,  given  pursuant  to  any  provision,  of  tl^ 
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chapter,  indndes  every  officer  or  court  Tested  by  law  with  the 
functions  of  nur rotate. 

8.  The  expression,  **  judicial  settlement,"  where  it  is  applied  to 
an  account,  sifirnifies  a  decree  of  a  surrogate's  court,  wherebj  tlie 
account  is  made  conclusive  upon  the  parties  to  the  special  pnh 
ceeding,  either  for  all  purposes,  or  for  certain  purposes  specified 
in  the  statute;  and  an  account  thus  made  conclusive  is  said  to 
bo  •Mudicially  settled." 

Ol  The  expression,  '*  intermediate  account.'*  desotes  an  accooot 
filed  in  the  surrogate's  office,  for  the  purpose  of  disclosini;  tiie 
acts  of  the  person  accounting,  and  the  condition  of  the  estate  or 
fund  in  his  hands,  and  not  made  the  subject  of  a  judicial  aettie- 
ment. 

.  10.  The  expression,  "  upon  the  return  of  a  citation,"  where  it 
is  used  in  a  provision  requiring  an  act  to  be  done  in  the  surro- 
gate's court,  relates  to  the  time  and  place  at  which  the  citation 
is  returnable,  or  to  which  the  hearing  is  adjourned;  includes  a 
supplemental  citation,  issued  to  bring  in  a  party  who  ought  to 
be  but  has  not  been  cited;  and  implies  that  before  doing  the  act 
specified,  due  proof  must  be  made,  that  all  persons  required  to 
be  cited  have  been  duly  cited. 

11.  The  expression,  "  persons  interested,"  where  it  is  used'  in 
connection  with  an  estate  or  a  fund,  includes  every  person  enti- 
tled, either  absolutely  or  contingently,  to  share  in  the  estate  or 
the  proceeds  thereof,  or  in  the  fund,  as  husband,  wife,  legatee, 
next  of  kin,  heir,  devisee,  assignee,  grantee  or  otherwise  except 
as  a  creditor.  Where  a  provision  of  this  chapter  prescribes  that 
a  person  interested  may  object  to  an  appointment  or  may  apply 
for  an  inventory,  an  account,  or  increased  security,  an  allegatioo 
of  his  interest,  duly  verified,  suffices,  although  his  interest  is 
disputed;  unless  he  has  been  excluded  by  a  judgment,  decree,  or 
other  final  determination,  and  no  appeal  therefrom  is  pepdiog. 

12.  The  term,  "next  of  kin,"  includes  all  those  entitled,  under 
the  provisions  of  law  relating  to  the  distribution  of  personal 
property,  to  share  in  the  unbequeathed  residue  of  the  assets  of  a 
decedent  after  payment  of  debts  and  expenses,  other  than  a 
surviving  husband  or  wife. 

13.  The  expression,  **  real  property,"  includes  every  estate,  in- 
terest, and  right,  legal  or  equitable,  in  lands,  tenements,  or 
hereditaments,  except  those  which  are  determined  or  extinguished 
by  the  death  of  a  person  seized  or  possessed  thereof,  or  in  tnj 
manner  entitled  thereto,  and  except  those  which  are  declared  by 
law  to  be  assets.  The  word,  **  inheritance,"  signifies  r^al  prop- 
erty as  defined  in  this  subdivision,  descended  as  prescribed  by 
law.  The  expression,  "personal  property,"  signifies  every  kind 
of  property  which  survives  a  decedent,  other  than  real  property 
as  defined  in  this  subdivision,  and  includes  a  right  of  action  con- 
ferred by  special  statutory  provision  upon  an  execotor  or 
administrator. 

14.  The  word  "  guardian  "  refers  to  a  guardian  of  an  infinff 
person  or  property,  or  both,  appointed  by  the  surrogate's  court 
or  the  supreme  court,  and  Includes  a  guardian  appointed  by  wiu 
or  deed. 
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15.  WheneTer  in  this  chapter  a  paper  or  instrnment  is  required 
to  be  "  acknowledjced,  or  proved,  and  duly  certified,*'  the  same 
shall  be  acknowledsred  or  proven  in  the  same  manner  as  a  deed 
is  required  to  be  acknowledged  or  proved  and  certified  to  be 
recorded  in  that  county,  except  that  when  executed  within  the 
state  of  New  York,  no  certificate  of  the  county  clerk  shall  be 
required. 

16.  The  word  "respondent"  when  used  In  this  chapter  signi- 
fies every  party  to  a  special  proceeding,  except  the  petitioner. 

17.  The  words  "  surrogate's  court "  and  "  surrogate  *'  where 
they  refer  to  jurisdiction  mean  the  particular  court  or  surrogate 
having  jurisdiction  of  the  ^tate  or  fund. 

18.  Whenever  in  this  chapter  a  citation,  order,  notice  or  paper 
is  directed  to  be  deposited  in  the  "  post-offlce  "  or  in  a  "  specified 
post-office/'  such  deposit  may  be  made  or  directed  to  be  made 
in  any  post-office,  branch  post-office,  sub-station  or  letter  box 
maintained  and  exclusively  controlled  by  the  United  States 
government. 

Former  |  2514.  u  amended  by  L.  1900,  ch.  120,  amended  and  renumbered 
by  lu   1914,  ch.  443;  L.  1016.  ch.  447.  In  effect  May  9.  1916. 

Orfctnal  Source. —  Mostly  new ;  bat  anbd.  4  la  from  R.  8.,  pt.  2,  ch.  6, 
tit.   1,  i  71,  and  BQbd.  13  la  from  B.  S.,  pt.  2,  ch.  2.  f  27. 

f  2768.  [Am'dy  ISOSy  1914.]  Application  of  chapter  |  con- 
flnaation  of  previous  acts. 

Bach  provision  of  this  chapter,  relating  to  the  jurisdiction  of 
the  surrogate's  court,  to  take  the  proof  of  a  will,  and  to  grant 
letters  testamentary  or  letters  of  administration  or  regulating  the 
mode  of  proceeding  in  any  manner  connected  with  the  estate  of 
the  decedent  applies,  unless  otherwise  expressly  declared  therein, 
whether  the  will  was  made,  or  the  decedent  died,  before  or  after 
this  chapter  takes  effect.  All  acts  hitherto  of  surrogates  and 
officers  acting  as  such  in  completing  by  certifying  in  their  own 
names  any  uncertified  wills  and  by  signing  and  certifying  in  their 
own  names  any  uncertified  records  of  wills  and  of  other  proofs 
and  examinations  taken  in  the  proceedings  of  probate  thereof, 
before  their  predecessors  in  office,  are  hereby  confirmed  and  de- 
clared to  be  valid  and  in  full  compliance  with  the  pre-existing 
statutory  requirements. 

Former  |  2482.  aa  amended  bj  L.  1883,   ch.  686.  renumbered  bj  L.  1914, 
ch.    443.    In   effect   Sept.    1,    1914. 
Original  Source.— B.  S.,  pt.  2.  ch.  6,   tit.   1,   i   68b. 


i  arro.    [Am^dy  1014.]    certain  provisions  made  applicable 
to  proceedings  In  nnrrosates*  conrta. 

£3zcept  where  a  contrary  intent  is  expressed  in,  or  plainly  im- 
plied from  the  context  of,  a  provision  of  this  chapter,  all  other 
portions  of  this  act,  and  the  general  rules  of  practice  apply  to 
surrogates'  courts  and  to  the  proceedings  therein,  so  far  as  they 
can  be  applied  to  the  substance  and  subject  matter  of  a  proceed- 
ing without  regard  to  its  form. 

Farmer   |   2538,   amended  and   renumbered   by  L.   1014.  ch.   443.   In  effect 
Sept.    I.    1914. 
Original  Soorce. —  New. 

748 


r 


i  «77l  SUBROGATES*  C0WT8.  c.  18,  t. 5,a.4 

i  ;$77^.  (444ed»  1814|  i|i|i*d,  1919.]     BITect  of  this  ebaftcr. 

NothioK  in  thin  chapter  shall  repeal,  aojeod  or  modify  any  exi^- 
iuK  law'  specially  applying  to  any  county,  which  is  inconsisteot 
with  any  section  of  this  chapter,  nor  in  any  manner  affect  anj 
Utiffntion,  action  or  special  proceeding  pending  at  the  time  when 
thi^  act  tqkes  effect,  except  as  hereinafter  stated,  and  suet 
pending  action  or  special  proceeding  shall  proceed  under  tlie 
practice  established,  the  same  as  though  not  affected  hw  ti)i> 
act;  provided,  however,  that  the  provisioDs  of  this  chapter 
relating  to  the  trial  by  jury  of  controverted  questions  of  fart 
shall  apply  to  all  such  pending  actions  or  special  proceedinp^ 

AddH  by  L.  18H,  c|i.  448;  amended  by  L.   1916,  ch.  274,  in  effect  Ipiil 
13,   1015. 
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CHAPTER  XIX. 
Courts  of  Justices  of  the  Peace,  and  Proceedings 


TnrLK        I.-JarlfdlciloB  Md  GtMnlPowerg. 

TITLB      II.— Co«iB«ar6iBMt  6f  ▲•tlorn)  ipp«arAM««  of  Parties  |  ^ravlaloBAl 

BeuadlM. 

TITLK    UI.-^feadlan;  laMaaiag  Cotat^relataii,  aad   Tn—Hmgi   aya» 

Aatfwer  of  Title. 

TlTLfi     IT.—  Proee^dliitt  Betireaa  tlie  ioladar  oriiaaa  aad  iM  TriaL 

TITLS      T.—  Trial  aad  Its  laeldaatf. 

TITLB     TI.-  Jadyaieat  $  aad  IN»ek«tlat  the  8Mia. 

TTTLK  TIU-Bzaeatloat. 

TTTLt  yUL^  l^lMdls. 

TITLE    IX.^C<wta. 

TITLS     X.-  Irtfoa  er  SMtf lal  I^ntoeedlat*  lUIatlag  td  4a  Akliial  Ihrtjftm^t 

a^B  tlia  Hlf  kway. 

ntLI    XI.—  ^rorlttdat  ftpeelatlf  AeUtflaf  id  CodrtI  of  3wtUe%t  of  ikd  VUtk 

la  tha  City  of  Broofclya. 

TkTIiB  XU.-MliMlUBMttt^6TiiIftdi. 

TITLE  L 

JuriBdiction  sad  general  powere. 

8«e.  3861.  ^lutlce'a  Jnrladlctlon  mnat  be  apeclaUy  conferred  br  law. 
ML  Gtaeral  ef  tu  jarladlctlon, 
»83.  No  iftrledlMloa  In  eertala  eaeea. 
2864.  Gonreaelon  of  indgment. 

▲etlona  by  aad  aiaiiiat  olBcera,  etc.;  and  by  eze«ilton«  «C^ 
TaTern-keepen  duqaiilllled. 
_  .?.  Ifemben  of  leciaUtiire  not  compelled  to  act. 
8866.  Jnatlcet  to  bold  coarta;  fenefai  poweri. 
8866.  IB  wbat  town,  etc.,  detlon  nniat  be  braogbi. 
TO.  Criminal  oontedift. 
ri.  Id.;  bow  pnnlaned. 
V72.  Ofmider  to  be  beilrd. 
8878.  Record  of  conTictlon. 

8874.  Re<|QUiltee  of  oommltmOvt.  .     . 

28T6.  Fine  to  be  paid  to  OTOtaeer  or  mperlntendent  of  tbe  poor, 

I  S861.  Jnatlce**  JvrlBdtetioa  mUBt  1»e  BpeeflttU^  4Bl»ttfertlkl 

A  justice  of  tbe  peaoe  has  such  juriadictlon  in  eivU  actiona 
and  aiiecial.  proceedmcB,  as  is  spedally  conferred  upon  him  bf 
etatute,  and  no  otiaer. 

Be*  Co.  Proe.,   f  68. 

I  aseB*  CAm'd,  1806,  1906.1     General  civil  JurtBcliction. 

Except  aa  otherwise  prescribed  in  the  next  section,  a  justice 
of  the  peace  has  jurisdictiqn  of  the  following  civil  actions: 

1.  An  action  to  recover  damaBes  upon  or  for  breach  of  il  cotf» 
tract,  express  or  implied,  other  than  a  promise  to  marrj,  where 
the  spin  claimed  does  not  exceed  two  hundred  dollars. 

2.  An  aciion  to  recover  damages  for  a  pereonal  iajury,  or  aa 
injury  to  property,  where  the  sum  claimed  does  not  eBceed  two 
bandred  dollars. 

8.  An  action  for  a  fine  or  penaltjj  not  exceeding  two  headred 
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•it.  A.n  action  upon  a  bond  conditioned  for  the  paymeot  of 
ruuLey,  where  the  sum  claimed  to  be  due  does  not  exceed  two 
hundred  dollars;  the  judgment  to  be  rendered  for  the  sum  acta- 
ally  due.  Where  the  sum  secured  by  the  bond  is  to  be  paid  in 
instalments,  an  action  may  be  brought  for  each  iustaimeut,  uz 
it  becomes  due. 

5.  An  action  upon  a  surety  bond,  taken,  by  any  justice  of  Ji2 
peace. 

6.  [Ain?d,  1906.]  An  action  upon  a  judgment,  either  foreign 
or  domestic  rendered  in  any  inferior  court,  not  of  record,  -where 
the  sum  claimed  does  not  exceed  two  hundred  dollars.  An  action 
upon  a  judgment,  foreign  or  domestic  rendered  in  a  coart  of 
record,  where  the  sum  claimed  does  not  exceed  fifty  dollars. 

L.    1908,  cb.  246L     IQ  effect  Sept.   1,    1906. 

7.  An  action  to  recover  one  or  more  chattels,  with  or  without 
damages  for  the  taking,  withholding,  or  detention  thereof,  where 
the  value  of  the  chattel,  or  of  all  the  chattels,  as  stated  in  the 
aflldayit  made  on  the  part  of  the  plaintiff,  does  not  exceed  two 
hundred  dollars. 

8.  An  action  to  recover  damages  for  an  escape  from  the  jail 
liberties,  as  provided  by  chapter  two,  title  two,  articles  four 
and  five  of  this  act^  where  the  sum  claimed  does  not  exceed 
fifty  dollars. 

Go.  Proc.  8  6Si  am'd.    Babd.  8  added,  "L.  1696.  ch.  303. 
i  2868.   [Am'd,  1882,  18»S,  1009.1      No  JurlsdlctfoB  In  cer- 
tain ea«e«. 

But  a  justice  of  the  peace  cannot  take  cognizance  of  a  civil 
action,  in  either  of  the  following  cases: 

1.  Where  the  people  of  the  State  are  a  party,  except  for  one 
or  more  fines  or  penalties  not  exceeding  two  hundred  dollars. 

2.  Where  the  title  to  real  property  comes  in  question,  as  prt.^ 
scribed  in  title  third  of  this  chapter. 

3.  Where  the  action  is  to  recover  damages  for  an  assault, 
battery,  false  imprisonment,  libel,  slander,  criminal  conversation, 
seduction,  or  malicious  prosecution,  or  where  it  is  brought  under 
sections  eightc^en  hundred  and  thirty-seven,  nineteen  hundred 
and  two,  or  nineteen  hundred  and  sixty-nine  of  this  act.  or  sec- 
tions twenty-eight  or  one  hundred  and  one  of  the  decedent  estate 
law. 

4.  Where,  in  a  matter  of  account,  the  sum  total  of  the  ac^ 
counts  of  both  parties  proved  to  the  satisfaction  of  the  justice, 
exceeds  four  hundred  dollars. 

5.  Where  tho  action  is  brought  against  an  executor  or  admin- 
istrator as  such,  except  where  the  amount  of  the  claim  is  lea 
than  the  sum  of  fifty  dollars,  and  the  claim  has  been  duly  pre- 
sented to  the  executor  or  administrator  and  rejected  by  bhu. 

Id..  I  M;  L.  1FP5.  cb.  B27.  Am'd  by  L.  1909,  eb.  65.  f  8.  8te  voir 
SO  of  notes  of  Board  of  Statutory  Conaolidatloo  at  end  of  code. 

I  2864.  ConfeMslon  of  Jvdannent. 

A  justice  of  the  peace  has  also  jurisdiction  to  render  jndjP* 
ment,  upon  the  confession  of  a  defendant,  as  prescribed  m  title 
sixth  of  this  chapter,  where  the  sum  confessed  does  not  exceed 
fiv»  hundred   dollars. 

Id.,  I  6S,  mibd.  S. 

1  28611.  rAmM,  1882.1  Actions  %r  and  avatmat  ofleers, 
•tc.i  luidi  by   exeontora,  ete. 

An  action,  cognizable  b^  a  justice  of  the  peac^,  may  be  bronght 
by  or  against  a  corporation;  by  or  against  a  natural  person  in 
bis  own  right;  by  or  against  a  town  or  county  oflleer  in  his 
official  character;  or  by  an  executor  or  administrator,  trostee  of 
an  express  trust,  or  a  receiver  in  supplementary  proceeding. 

2  B.  B.  226.  I  5  (2  Edm.  241) ;  L.  1847,  cb.  470,  |  45  (4  BdiB.  5e»). 
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1  28<MI.  [Am'A,  1911.]      Tavern^keepem  disqvalifled. 

A  Jnstice  of  the  peace  who  is  an  Innholder  or  tavern-keeper 
engaged  in  the  liquor  traffic  or  at  whose  inn  or  tavern  liquor  is 
sold,  has  no  power  or. jurisdiction  under  any  provision  of  this 
chapter;  but  if  a  judgment  has  been  actually  rendered  by  him, 
before  he  became  so  disqualified,  he  may  give  a  tran«cript 
thereof,  or  issue  execution  thereupon,-  or  satisfy  the  judgknent, 
opou  payment  thereof. 

I^  1847,  ch.  140  (4  Bdm.  M8).     Am'd  by  L.  1911,  ch.  600,  in  effect  Sept. 
1«    1911. 
§  ^<»o7.  Members  of  IciriNliiCure  not  compelled  to  »ot. 

A  justict  of  the  peace,  who  is  a  member  of  the  senate  or 
.M >-.**«  iiiLiy,  is  not  obliged  to  take  cognizance  of  a  civil  action  oc 
•■•••<'inl  proceeding;  but  he  may  take  cognizance  thereof,  iA  bill 
discretion. 

2  B.  8.  228,  §  7  (2  Bdm.  242).  am*d. 

f  SSes.  [Am'd,  1887, 1899.]    Justices  to  bold  eourtf  «emo»tt| 


A  justice  of  the  peace  must  hold,  within  his  town  or  city,  a 
court  for  the  trial  of  any  action  or  special  proceeding,  of  which 
he  has  jurisdiction,  brought  before  him;  but  such  a  court  shall 
not  be  held  in  a  room  in  any  part  of  which  trafficking  in  liquors 
18  authorized  or  in  any  adjoining  room.  He  must  hear,  try  and 
determine  the  same  according  to  law  and  equity,  and  for  that 
purpose,  where  special  provision  is  not  otherwise  made  by  law, 
the  court  is  vested  with  all  the  necessary  powers  possessed  by 
tbe  supreme  court. 

Id . ,  1 1,  am'd ;  L.  1897.  ch.  404  ;  L.  1899.  ch .  lOB.    lo  effect  Sept.  1, 1899. 

f  28e9.  [Am«d,  1893,  1895,  1908.]  In  wbat  towvL,  ete.,  ae- 
tloB  miiat  be  brongrbt. 

Ad  action  must  be  brought  before  a  justice  of  a  town  or  city 
wberein  one  of  the  parties  resides,  or  a  justice  of  an  adjoining 
town  or  city  in  the  same  county,  except  in  one  of  tbe  following 
cases: 

1.  Wher^  the  defendant  has  absconded  from  his  residence,  It 
may  be  brought  before  a  justice  of  the  town  or  city  in  which  the 
defendant,  or  a  portion  of  his  property,  is  at  the  timie  of  the 
commencement  of  the  action. 

2.  [Am'd,  1895.]  Where  the  plaintiff  is  not  a  resident  of  the 
county,  or  if  there  are  two  or  more  plaintiffs  when  all  are  non- 
residents thereof,  it  must  be  brought  in  the  town  where  the 
defendant  resides    ^r  in  any  adjoining  town  thereto. 

L.18a3,ch   1S3. 

3.  Where  thc;  defendant  is  a  non-resident  of  the  county,  it  may 
be  brought  before  a  justice  of  the  town  or  city,  in  which  he  is  at 
tbe  time  of  the  commencement  of  the  action. 

4.  Where  it  is  specially  prescribed  by  law,  that  a  particular 
action  may  be  brought  before  a  justice  of  the  town,  city,  county, 
or  district,  where  an  offense  was  committed,  or  where  property 
Is  #4W1Brt 

5.  o^dd««,  1898$  am*d.  1898,  1903.]    In  any  town  adjoining 

sa  lm<^orpomted  city,  no  justire  of  such  town  shall  have  juris- 
dlctloo  of  siqr  action  brought  against  a  resident  of  such  adjoin- 
hig  city,'  unless  one  of  the  parties  plaintiff  in  such  action  is  a 
resident  of  cucb  towiL 

jL.  1988,  eh.  74 :  L.  1898,^1.  lit;  &.  ISrs.  ch.  521.    In  effect  Sept  1. 1908. 

A  defendant  deifgMted  in  section  2879.  section  2880,  or  sec- 
tion 2881  of  this  adt,  la  detemed,  for  the  purposes  of  this  section, 
a  resident  of  the  tovp  or  city  where  the  person,  to  whom  a  copy 
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1  2M70.  Crtmlnal  oAmtempt. 

A  jufttice  of  the  peace  has  power  to  pimish,  for  a  criminml  ooo> 
tempt,  a  person  guiltj  of  either  of  the  following  acts: 

1.  Disorderly,  contemptuous,  or  insolent  behavior  towards  bim, 
while  engaged  in  the  trial  of  an  action,  the  rendering  of  a  judf- 
meut,  or  any  other  judicial  proceeding;  where  Buclr  beliaTior 
directly  tends  to  interrupt  the  proceedings,  or  to  impair  the  re- 
si>ect  due  to  his  authority. 

2.  Breach  of  the  peace,  noise,  or  other  disturbance,  directly 
tending  to  interrupt  nis  omcial  proceedings. 

8.  Resistance  wilfully  offered,  in  his  presence,  to  the  executioo 
of  his  lawful  mandate. 

He  has  not  power  to  punish,  for  a  criminal  contempt.  In  any 
ol^er  case. 

2  R.   8.  273.   I  274  (2  Bam.  281)« 
i  2871.  Id.  I  bow  pnmlMlied. 

Punishment,  for  a  contempt,  specified  in  the  fast  section,  may 
m  W  fihe  hm  ex^eetfitig  ti(r^tity-fiT6  dollar«,  or  by  impriaonment 
a  the  county  jail  not  exceeding  five  days,  or  both,  in  the  diacre- 
[on  Of  {he  justice.  Where  a  person  is  committed  to  prison  for 
h^  nop-payticnt  of  such  a  fine,  he  must  be  dlscnaf^ed  at  the 
exafratiotl  ot  ten  days;  but  where  he  Is  also  committed  for  a 
deflfllie  tlm«>.  the  ten  days  must  be  computed  from  ihe  e±plratieB 
bf  the  definite  time. 

I  ^7^  Oiteader  to  be  he^rd. 

-A  person  shall  not  be  punished  by  a  Justice  of  th«  peaces  ftr 
a  contempt,  until  an  oM>ortunity  has  been  giyen  him  to  be  beard 
ii) .  his  def epce..  And,  for  that  purpose,  the  instioe  moat  Issoe  a 
warrant,  directed,  generally,  to  any  constable  of  the  county*  rs- 
f Hiring  the  constable  to  bring  the  offender  before  him. 

Id.,  I  :f7e,  sia'd. 

A  justice,  who  convicts  a  person  of  a  contempt^  mnsL  withifi 
ten  cays  after  the  contlction,  make  up,  subscribe,  and  file  in  the 
county  clerk's  ofiice,  a  record  thereof,  stating  tbereln  the  par* 
ticular  circumstances  of  the  offence,  ana  the  ptih!fhm<3ili  awaiM 
by  him  upon  the  conviction. 

Id..  1 277.  am'd. 

I  2S74.  Il#«iilalies  6t  eovtefltiaiiAi. 

'    A  warrant  of  commitment  iot  a  cdtitempi  must  Mt  forth  ^ 
particular  circumstances  of  the  offence;  othWwIse  it  hi  told. 

Id..  I  278. 

I  2875.  FlMe  to  be  paid  to  OTeveeor  or  saipeHatem^eBt  W 
tHe  poor. 

An  oflBcer,  Who  collects  or  recelVM  a  fin«,  Imposed  hiy  a  jMte 
of  the  peace  folP  a  contempt,  mist,  within  ten  days  tberaiflK, 
pay  the  money,  for  the  benefit  of  the  poor,  to  the  ovfiwat  «r 
«rtiperint<^ndent  of  the  poor  of  the  town,  city,  or  diatrlet*  %taMV 
the  fine  was  imposed:  or,  where  there  is  no  tach  officer,  ts  til 
oAlcef  or  officers  performing  corresponding  fimetioiia  under  ^ 
other  name:  unless  the  board  of  snper^lBors  has  directed  tiio  Mf- 
ment  of  fines  and  penalties  to  the  soparflaor  off  the  tow»  m  * 
case  where  It  is  authorised  by  law  so  to  4kk 
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of  aiiiiooDL;  AppeMULce  of  pavtieo ;  profviiional 
remedies. 

irtlelA  1.  Coiuin«DetflDeB>  of  actloQ. 

f.  Appeal aoee  >f  i  artlea, 
.  Oraerof  ftfmt 
I.  Attachment  uC  prepertj. 
6.  BeplvflA. 

ABTICLB  FIRST. 

C\  mmencement  of  adion. 

8ie.  aBT6.  Action;  iKyv  ^-^imeaeed. 
2B77.  OoDteataoftonuDOOs. 
>8W.  8enrl«e  of  ■wajnona. 
2879.  Id.;  upon  a  corporation. 

S880.  Bo.;  special  proTlaloiia  relating  to  railroad  corporations 
sm.  Id.;  relatlnf  to  expre«  companies. 
M0t.  i«at  two  sectiona  qoalUled. 
2M|.  Second  and  third  summons;  effect  thereof. 
f8S4.  Where  name  of  defendant  is  unknown. 
2886.  Baton  of 


1  28TO.  Action  I  hoir  comiueneed. 

An  action  in  commenced  before  a  justice  of  the  peece,  eitber 
hj  the  voluntary  appearance  and  Joinder  of  tosue  \)j  Che  v&rtlei, 
or  bj  the  serTice  of  a  summons. 

2  E.  8.  227,  H  11,  12  and  18  (2  Bdm.  248). 

I  8S7T.  rAns'd^  1904.1   Contents  of  suttimonk. 

The  summons  must  be  directed,  generally^,  to  iiny  constable  of 
the  coanty  where  the  justice  resides;  and  it  must  command  him 
to  summoA  the  defendant  to  appear  before  the  justice,  at  a  place 
ipecified  therein*  to  answer  the  complainc  of  the  plaintiff  in  a 
nTil  actkok.  Where  the  sammtOBs  is  aceosnpsBied  with  an  order 
Lo  arrest  the  defendant,  it  mnst  be  made  retamable  immediately 
ipoB  the  arrest  of  the  defendant,  within  twelve  days  after  the 
lay  when  it  was  issued;  in  every  other  case,  It  must  be  return« 
ibl#  at  a  time  therein  specified,  not  less  than  six  nor  more  than 
welve  days  after  the  day  when  It  was  Issued.  A  (MitniBens 
(hall  *not  be  made  returnable  on  a  legal  holiday. 

Id..  I  14,  am*d;  L.  19M,  Cft.  9t.    In  efllsct  Sept.  1,  1904. 

f  2878.  Ser-riee  of  ■nmntons* 

Personal  service  of  the  summons  must  be  made  by  delivering 
copy  thereof  to  the  defendant;  except  where  it  is  speciaUy  pre- 
cribed  in  this  chapter  that  personal  service  may  be  made  by 
eli'vering  a  copy  to  another  person.  Where  service  of  a  sum- 
2ons  is  personal.  It  must  be  made  at  least  six  days  before  the 
ixne  of  appearance  specified  therein;  Except  where  It  is  accom- 
anied  with  an  order  of  arrest 
id.,  I  16,  am'd. 

§  2Kf».  {Am'd,  IMIS.}  Id.|  npofli  m  cosporatiom, 
'Whet*  the  defendant  to  be  served  is  a  corporation,  er  person* 
om^any  or  partnership  doing  business  in  another  county  than 
lat  fa  wfeiieli  he  er  tt  resides,  the  sammoBs  may  be  personally 
prv«d  upon  It  or  him  by  delivering  a  copy  thereof  to  an  officer, 
lanaging  agent  or  person  to  wliom  a  copy  of  the  siminioiis  in  an 
rtion  brought  against  the  corporation  in  the  supreme  court 
iyht   be  ddivered  as  prescribed  in  sections  four  hundred  anfl 
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ihirty-or.e  and  fcnr  hundred  and  ihirty-t^o  of  this  act,  or,  to 
any  director,  managing  agent  or  trastee  of  the  corporation,  per- 
son, partnership^  or  company  by  whatever  official  title  he  or  it 
is  called. 

Oo.  Proc.,  f  64:  L.  1847,  ch.  470,  S  46  (4  Edm.  687);  L.  1804,  di.82T.ti 
eff«et  April  28.  1904. 

I  S880.  [Ain*d,  1900.]  Id.)  vpeelal  provlslom  relattBC  t« 
railroad   corporations. 

Where  the  defendant  to  be  served  is  a  railroad  corporatioa, 
and  no  officer  thereof  resides  in  the  county,  to  whom  a  copy  of 
the  summons  may  be  delivered,  as  prescribed  in  the  last  sectioo, 
it  may  be  personally  served,  by  delivering  a  copy  thereof  to  i 
local  superintendent  of  repairs,  freight  agent,  agent  to  sell 
tickets,  or  station  keeper  of  the  corporation,  residing  in  the 
county;  unless,  at  least  thirty  days  before  it  was  issued,  the 
corporation  had  filed,  in  the  office  of  the  clerk  of  the  county,  a 
written  instrument,  designatiug  a  person  residing  in  the  county, 
upon  whom  process  to  be  issued  by  a  justice  of  the  peace  acaiast 
it,  may  be  served:  in  which  case,  the  summons  may  be  persoo- 
aUy  served  by  delivering  a  copy  to  the  person  so  designated. 

L.  28B4.  oh.  ».  U 14. 15  (3  Edm.  «45);  L.  1900,  oh.  511.    In  •ffeetSept.  1.  UOO. 

i  2881.  [Am'd,  18&5,  1905.]  Id.)  relatlns  to  express,  lasar- 
aace  and  teleffrapli  companies. 

Where  the  defendant  to  be  served  is  a  corporation,  association, 
partnership  or  person  doing  business  in  the  state  as  an  express 
company,  an  insurance  company,  or  a  telegraph  company,  and  do 

gerson  resides  in  the  county  to  whom  a  copy  of  the  summons  may 
e  delivered,  as  prescribed  in  the  foregoing  sections  of  this  article, 
it  may  be  personally  served  on  the  express  company  by  delirerin? 
a  copy  thereof  to  any  local  or  general  agent  to  receive  freight  or, 
parcels,  route  agent,  or  messenger  of  tne  defendant,  residing  vol 
the  county,  and  on  any  insurance  company  by  delivering  a  copy 
thereof  to  any  local  or  general  agent  of  the  defendant,  residiaf 
in  the  county,  and  on  any  telegraph  company  by  delivering  a  cw 
thereof  to  any  office  manager  of  the  defendant,  residing  in  tbe 
county;  unless  at  least  thirty  days  before  it  was  issued,  the  defend- 
ant had  filed  in  the  office  of  the  clerk  of  the  county,  a  written 
instrument,  designating  a  person  residing  in  the  county,  upoa 
whom  process  to  be  issued  by  a  justice  of  the  peace  against  tbe 
defendant  may  be  served;  in  which  case  the  summons  may  be 
personally  served  by  delivering  a  copy  thereof  to  the  person  so 
designated. 

L.  1886.  ch.  848:  L.  1806,  ch.  211.     Id  effect  Sept.  1,  1906. 

i  2882.  LAst  two  sections  anallfled. 

Where  a  person  has  been  designated,  as  prescribed  in  either 
of  the  last  two  sections,  and  the  designation  has  been  revoked,  or 
it  appears,  by  affidavit  or  the  return  of  the  constable,  to  whom 
a  summons  has  been  duly  delivered  for  service,  that  the  person 
designated  is  dead,  or  has  ceased  to  reside  within  the  coonty;  or 
that  he  cannot,  after  due  diligence,  be  found  within  the  county, 
so  as  to  deliver  a  copy  of  the  summons  to  him;  the  origintl  sos- 
mons,  or  the  second  or  third  summons,  issued  as  prescribed  in  Ae 
next  section,  may  be  served  as  if  the  designation  had  not  heea 
made.  Such  a  designation  may  be  revoked  by  a  writing,  executed 
and  filed  in  like  manner  as  required  for  the  purpose  of  makiaf 
the  designation. 
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I  2883.    Second  and  tbtrd  •ammoiuii  effect  thereof. 

Where  it  appears,  by  the  return  of  the  constable,  to  whom  a 
gammons  has  been  daly  delivered  for  service,  that  it  was  not 
served,  for  an^  cause,  a  second  summons  may  be  if^sued  by  the 
same  justice,  m  the  same  action,  within  twenty  days  after  the 
iirst  summons  was  issued;  and,  upon  the  like  return  thereof,  a 
third  summons  may  be  issued,  within  twenty  days  after  the  sec- 
ond was  issued.  The  second  or  the  third  summons,  as  the  case 
may  be,  relates  back  to  the  time  when  the  first  summons  was 
issued;  and  with  respect  to  all  proceedingrs  before  actual  service, 
the  service  thereof  has  the  same  effect,  as  if  the  first  summons 
had  been  seasonably  served.  For  the  purpose  of  issuing  a  new 
summons,  as  prescribed  in  this  section,  a  previous  summons  may 
be  returned  upon  the  sixth,  or  any  subsequent  day,  before  the 
return  day  thereof. 

1  3884.  liVhere  name   of  defendant  la  nnknovrn. 

Where  the  plaintiff  is  ignorant  of  the  name,  or  part  of  the 
name  of  a  defendant,  that  defendant  may  be  dosiguated  in  the 
summons,  and  in. any  other  process  or  proceeding  in  the  action,  by 
a  fictitious  name,  or  by  so  much  of  his  name  as  is  known,  adding 
a  description,  identifying  the  person  intended.  The  person  so 
designated  must  thereupon  be  regarded  as  a  defendant  in  the 
action,  and  as  sufficiently  described  therein  for  all  purposes. 
When  his  name,  or  the  remainder  of  his  name,  becomes  known, 
the  justice,  before  whom  the  action  is  pending,  must  amend  the 
proceedings  already  taken,  by  the  insertion  of  the  true  or  full 
name,  in  place  of  the  fictitious  name,  or  part  of  a  name;  and  all 
subsequent  proceedings  must  be  taken  under  the  name  so  in- 
serted. 

2  B.  S.   274,  I  282  (2  Edm.  282). 

1  2889.  Return  of  anminona. 

A  constable,  who  serves  a  summons,  must,  at  or  before  the  time 
when  the  same  is  returnable,  make  and  deliver  to  the  justice  a 
written  return  thereof,  under  his  hand,  stating  the  time  when,  and 
the  manner  in  which,  he  served  it.  A  constable  who  fails  season- 
ably to  serve  a  summons,  delivered  to  him  for  service,  must  make 
a  written  return  thereof  under  his  hand,  stating  that  it  was  not 
served,  and  the  reason  why  he  failed  to  serve  it. 

2  B.  S.  S28»  f  16  (2  Bdm.  244). 
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ARTICI^B    SfiCOWD. 

Appearance  of  parties. 

8«c.  2$S6.  Ptrtlea  may  appear  lu  person  or  by  attorney. 

288T.  Guardian  ad  litem  for  luiant  plalntifr. 

2888.  Id. :  for  Infant  defendant. 

2889.  \^  hen  camtable,   or  law  partner  or  clerk  of  jostloa  Buy  ■«<  *^ 

as  attorney. 

2890.  Authority  of  attorney;  bow  proved. 

2891.  PlalntifC  to   prove  his  caiie,   except   where   a   verified   cocorlalnt  It 

served. 
2H92.  Defendant  may  offer  to  compromise;   proeeedtaft  th^rrapan. 
2S93.  Jnstlce  to  wait  one  bour. 

1  2886.  Parties    makjr   appear   in   person    or   by   attoraey. 

A  party  to  an  action  before  a  justice  of  the  peace,  who  is  of 
full  age,  may  appear  and  prosecute  or  defend  the  same,  in  person 
or  by  attorney,  at  hia  election,  unless  he  has  been  judicially  de- 
clared  to   be   incompetent  to   manage   his   affairs. 

2  B.   S.  232.   IS  39  and  41    (2  Bdm.   248). 

S  2887.   Guardian  ad  litem  for  infant  plalntlir. 

Before  a  summons  is  issued  in  behalf  of.  or  an  issue  w  joliwd 
without  summons  by,  an  infant  plaintiff,  the  justice  must  ap- 
point a  competent  and  responsible  person,  nominated  by  the 
plaintiff  or  his  general  guaraian,  to  appear  as  his  guardian  for 
the  purpose  of  the  action.  The  written  consent  of  the  person  »> 
appointe<l  must  W  filed  with  the  justice,  before  his  appointneot. 
The  guardian  so  appointed  is  responsible  for  the  costs. 

Id.,    f  40   (2  Edra.  248). 

I  2888.  Id.  I  for  infant  defendant. 

After  the  service  and  return  of  a  summons  against  an  infant 
defendant,  no  other  proceeding  shall  be  taken  in  the  action  nntil 
a  person  has  been  appointed  to  appear  as  his  guardian  for  tbf 
purpose  of  the  action.  Upon  the  nomination  of  the  defendant, 
the  justice  must  appoint  a  proper  person  for  that  purpose.  If  tb^ 
defendant  does  not  appear  upon  the  return  of  the  summons,  or  if 
he  neglects  or  refuses  to  nominate,  the  justice  may.  on  the  ap- 
plication of  the  plaintiff,  appoint  any  proper  person  as  his  guard- 
ian. The  written  consent  of  the  person,  so  appointed,  must  bf 
filed  with  the  justice  before  his  appointment.  The  gUfcrdiaa  w 
appointed  is  not  responsible  for  any  costs. 

Id..   IS  42  and  43.  I 

S  28Hft.  rAin*d.  10O9.1  ll^'hen  constable  or  law  partner 
or  clerk  off  Justice   may  not  act  as  attorney. 

Subject  to  the  provisions  of  sections  two  hundred  and  seventy- 
one  and  two  hundred  and  seventy-two  of  the  penal  law,  anf 
person,  other  than  the  constable  who  served  the  summons  or  the 
venire,  or  the  law  partner  or  clerk  of  the  justice,  may  be  the  at- 
torney for  a  party  to  an  action  before  a  justice  of  the  peace. 

Id.,  I  41;  L.  1804.  ch.  421  (6  Edm.  295).  Am*d  by  L.  !««».  <*•  ®i 
i  3.  See  note  SI  of  notes  of  Board  of  Statutory  Oonsoltdatloa  at  esd  « 
code. 

I   2890.  Aath'ority  of  attorney  i  how  proved. 

The  attorney's  authority  may  be  conferred  orally  or  in  writinf; 
but  the  justice  shall  not  suffer  a  person  to  appear  as  an  •^^''^JJ: 
unless  his  authority  is  admitted  by  the  adverse  party,  or  provw 
by  the  affidavit  or  oral  testimony  of  himself,  or  another. 

Id..   I  45  ^^ 
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\  2S01.   rAm'd,  1SK)6.]       PlAlnUlI  to  prove   l&U  case,    except 
wteere  m  verified  compUUnt  lA  served. 

If  a  defendant  fails  to  appear  and  answer,  the  plaintiff  cannot 
recover  without  provin^^  his  ease,  except  in  an  action  which  has 
been  commenced  by  the  ■ervice  of  a  BUmmoiia  and  verified  com* 
plaint  as  provided  bv  section  twenty-nine  hundred  and  thirty-six 
of  this  code;  in  such  action,  in  case  the  defendant  fails  to  an- 
swer said  complaint,  as  provided  by  section  twenty-nine  hundred 
and  thirty-eight  of  this  code»  at  th^  time  of  the  return  of  said 
summons  he  shall  be  deemed  to  have  ndmitted  the  allegations  of 
the  complaint  as  true,  and  the  court  shall,  upon  filing  the  sum- 
mons and  complaint,  with  due  proof  of  aervice  thereof,  enter 
judgment  for  the  plaintiff  and  against  the  defendant,  for  the 
amount  demanded  in  such  complaint,  with  costs,  without  further 
proof. 

Oe.  Proc.,  I  64.  sttM.  8;  L.  1906.  eb.  961.    In  effect  Sept.  1,  190& 

I  S699.  DefeaAaMt  maj-  offer  to  eompromlse)  proeeedins* 


Except  in  an  action  to  recover  a  chattel,  the  defendant  may, 
upon  the  return  of  the  summons  and  before  answering,  file  with 
tne  justice  a  written  offer  to  allow  judgment  to  be  taken  against 
him  for  a  sum  therein  specified,  with  costs.  If  there  are  two  or 
more  defendants,  and  the  action  can  be  serered,  a  like  offer  may 
be  made  by  one  or  more  of  the  defendants  against  whom  a  sep- 
arate judgment  may  be  taken.  If  the  plaintiff  thereupon,  before 
taking  any  other  proceeding  in  the  action,  files  with  the  justice 
a  written  acceptance  of  the  offer,  the  justice  must  render  judg- 
ment accordingly.  If  ah  acceptance  is  not  filed,  the  offer  cannot 
be  given  in  evidence  upon  the  trial:  but,  if  the  plaintiff  fails  to  ob- 
tain a  more  favorable  judgment,  he  cannot  recover  costs  from  the 
time  of  the  offer,  and  must  pay  the  defendant's  costs  from  that 
time. 
.   Id.,  part  of  anbd.  15. 

S  2893.   Jnstlee  to  wait  one  hoar. 

Upon  the  return  of  a  summons  duly  served,  *he  justice  must 
wait  one  hour,  after  the  time  specified  therein  for  its  return,  un- 
less the  parties  sooner  appear. 

a  a  S.  Ssa.  I  46  (9  Mm.  840),  eoi'd. 
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▲mTICIiB  THIRD. 

Order  of  arrest. 

See.  2894.  Order  of  arreat;  in  what  caaee  It  may  be  emnted. 
2886.  Id. ;  In  what  actloot. 

2886.  Id. ;  upon  what  papers. 

2887.  Id. ;  Its  conteata. 
2898.  Duty  of  constable. 

2809.  Return.     When  plaintiff  notified  mast  appear. 

2900.  Constable  to  Iceep  defendant  in  costody. 

2901.  Motion  to  discharge  from  arrest. 

2902.  Effect  of  discharging  defendant. 

2903.  When  plaintiff  must  proTe  extrinsic  facts. 

2904.  Privilege  from  arrest. 


S  2894.  OmAer  of  arrestf  Im  wl&att  cases  It  nmy  Ibe  mrmuttd. 

At  the  time  wh^i  the  snmmons  is  issued,  in  an  action  qwdfied 
in  the  next  section,  the  justice  who  issues  the  summons  most,  Txpf» 
the  application  of  the  plaintifif,  and  upon  compliance  by  him  witk 
the  proYisions  of  this  article,  grant  an  order  for  the  arrest  of 
the  defendant,  in  either  of  the  following  cases: 

1.  Where  the  defendant  to  be  arrested  is  not  a  resid^t  of 
the  county. 

2.  Where  the  plaintiff  is  not  a  resident  of  the  county;  or,  if 
there  are  two  or  more  plaintiffs,  where  all  are  non-resideDti 
thereof. 

8.  Where  it  appears  to  the  satisfaction  of  the  justice  by  the 
affidavit  ^of  the  plaintiff  or  another  person,  that  the  defendant  la 
about  to  depart  from  the  county,  with  intent  not  to  retun^ 
thereto. 

But  Biich  an  order  cannot  be  granted,  where  the  defendant 
against  whom  it  is  applied  for,  is  a  female. 

2  R.  S.  228,  I  17  (2  Edm.  244);  2  R.  S.  263,  9  IBS  (2  Bdm.  270). 

i  2896.  Id.  I  in  trhat  actloas. 

An  order  of  arrest  shall  not  be  granted,  except  where  the  ac* 
tion  is  brought  for  one  or  more  of  the  following  canses: 

1.  To  recover  a  fine  or  penalty. 

2.  To  recover  damages  for  a  personal  Injury,  of  which  a  jps- 
tice  of  the  peace  has  jurisdiction;  an  injury  to  property,  indodinff 
the  wrongful  taking,  detention,  or  conversion  of  personal  property; 
misconduct  or  neglect  in  office,  or  in  a  professional  employment: 
fraud;  or  deceit.  But  this  subdivision  does  not  apply  to  a  claim 
for  damages  in  an  action  to  recover  a  chattel. 

3.  To  recover  for  money  received,  or  to  recover  a  chattel; 
where  it  appears  that  the  money  was  received,  or  that  the  chat- 
tel was  embezzled  or  fraudulently  misapplied,  by  a  public  officer, 
or  by  an  attorney,  solicitor,  or  counsellor,  or  by  an  officer  or 
agent  of  a  corporation  or  banking  association,  in  the  coarse  of  bit 
employment:  or  by  a  factor,  agent,  broker,  or  other  person  in  a 
fiduciary  capacity. 

Substituted  for  L.  1831,  part  of  U  80  and  31   (4  Bdm.  472). 

I  2890.  Id.)  upon  fvliAt  papers. 

Where  it  appears  to  the  justice,  by  the  affidavit  of  the  plaintiff 
or  a  not  h  or  person,  thnt  a  sufficient  en  use  of  action  exists,  againrt 
the  dpfpiulnnf,  nnd  that  the  cnae  \h  within  tli<»  provisions  of  the 
last  two  Hoctions,  he  must  grant  the  order  of  nrrest.  But  before 
granting  it,  he  must  require  a  written  undertaking  to  the  defend* 
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&n't»  on  the  part  of  the  plaintiff,  with  one  or  more  saretiee,  ap- 
proved by  the  justice,  to  the  effect  that,  if  the  defendant  re- 
covers judgment,  the  plaintiff  will  pay  all  costs  which  may  be 
awarded  to  the  defendant,  and  all  damages  which  he  may  sustain 
by  reason  of  the  arrest,  not  exceeding  the  snm  specified  in  the 
andertaking  which  must  be  at  least  one  hundred  dollars. 

SatMtltated  for  2  B.  S.  227.  228,  part  of  |9  17  and  10  (2  Bdm.  244). 

I  SSer.  14. 1  Urn  eontemta. 

Xhe  order  must  be  subscribed  by  the  justice  and  indorsed  upon 
or  attached  to  the  summons.  It  must  briefly  recite  the  ground  of 
arrest:  and  it  must  direct  the  constable,  who  serves  the  summons, 
to  arrest  the  defendant;  to  bring  him  forthwith  before  the  justice: 
and  to  notify  the  plaintiff  of  the  arrest,  if  he  can  do  so  witii 
reasonable  diligence. 

M.,  f  20,  am*d. 

§   9B9S,  nutr  of  constable. 

The  constable  must,  at  the  time  of  serving  the  summons,  eze^ 
cute  the  order  of  arrest,  by  arresting  the  defendant,  and  taking 
him  forthwith  before  the  justice.  If  the  justice  is  absent,  or  un- 
able to  try  the  action,  the  constable  must  forthwith  take  the  de- 
fendant before  another  justice  of  the  same  town  or  city;  who 
mnat  take  cognizance  of  Uie  action,  and  proceed  therein,  as  if  the 
snmmons  had  been  issued,  and  the  order  of  arrest  had  been 
granted  by  him. 

UL,  i  21.  am*d. 

f  9B8I^.  Retara.   IVHea  plalntilE  aotilled  mast  appear. 

The  constable,  executing  the  order  of  arrest,  must  forthwith 
deliver  to  the  justice  the  order,  and  a  written  return  thereto, 
nnder  bis  hand,  stating  the  manner  in  which  he  has  executed  it 
and  either  that  he  has  notified  the  plaintiff,  or  that  he  could  not 
do  so,  with  reasonable  diligence.  If  he  returns  that  he  has  no- 
tified the  plaintiff,  the  latter  must  appear  within  one  hour  after 
the  defendant  is  brought  before  the  justice;  otherwise  judgment 
of  nonsuit  must  be  rendered  against  nim. 

Id.,  f  22.  am*d. 

f  2900.  Constable  to  keep  defeadaat  In  eastody. 

The  constable  executing  the  order,  or  another  constable,  br 
direction  of  the  justice,  must  keep  the  defendant  in  custody,  until 
he  is  discharged  by  the  order  of  the  justice,  or  judgment  is  ren- 
dered in  his  favor;  but  the  detention  shall  not,  in  any  case,  exceed 
twelTe  hours  from  the  time  when  the  defendant  is  brought  before 
the  justice;  unless,  within  that  time,  a  venire  is  issued,  or  the 
trial  of  the  action  is  commenced,  or  unless  either  ill  delayed  with 
the  express  assent  of  the  defendant. 

Id.,  i  26,  am'd. 

I  3901.  Motion  to  disel&arse  front  arrest. 

A  defendant,  arrested  as  preBcril>ed  in  this  article,  ma^,  without 
notice,  upon  the  appearance  of  the  plaintiff  before  the  justice,  or 
at  any  time  afterwards  before  judgment,  upon  two  days' 
notice  given  personally  to  the  plaintiff,  or  to  his  agent  or  attor- 
ney who  appeared  for  him  before  the  justice,  apply  to  the  justice 
for  an  order,  discharging  him  from  the  arrest.  The  application 
may  be  founded  upon  the  papers  upon  which  the  order  of  arrest 
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was  granted,  and  apon  the  complaint,  i^  it  has  been  made.  The 
joatice  must  grant  the  application,  whereit  appearaUiat  the  cmae 
is  not  within  the  proTisiona  of  sections  28M  and  Zw6  ot  this  act. 
The  Justice  must  also,  upon  the  defendant's  application,  ^rant 
an  order  discharging  him  from  arrest,  if  the  plaintiff  faik  to  take 
out.  from  the  justice,  an  execution  upon  a  juogment  in  his  faTor, 
before  the  expiration  of  one  hour  after  he  is  entitled  thereto. 

I  2902.  Bfleet  of  dtsoharstnjr  defelkdant. 

The  discharge  of  the  defendant  from  arrest,  before  Judg- 
ment as  prescribed  in  the  last  section,  or  in  section  2963  or  this 
act.  does  not  affect  the  jurisdiction  of  the  justice  over  the  action, 
tvhich  must  proceed,  as  if  it  had  been  commenced  in  the  ordinary 
manner.  His  discharge  from  arrest,  after  judgment,  as  prescribed 
in  the  last  section,  does  not  affect  the  execution. 

I  aiNNI.  "WlieM  platntflll  must  prove  eztjrimalo  tmmtu* 

Where  an  order  of  arrest  has  been  granted  and  executed,  in  a 
case  specified  in  subdiTlsion  third  of  section  28^  of  this  act,  the 
plaintiff  cannot  recorer  upon  a  default,  and  the  defendant  la  en- 
titled to  judgment  upon  a  trial,  unless  the  plaintiff  estabtishes  all 
the  matters  of  fact,  which  are  required,  by  that  snbdiviaioa  to 
untitle  him  to  an  order  of  arrest. 

I  1904.  PrlTtlese  from  arrest. 

This  article  does  not  abridge  or  otherwise  affect  a  prirflege 
from  arrest  given  by  law,  or  a  right  of  action  for  the  breach 
thereof.  A  priTileged  person  is  entitled  to  be  diacbarged  from 
arrest,  by  the  order  of  the  justice  before  whom  he  is  brought, 
upon  proof,  by  affidavit,  of  the  facts  entitling  him  to  a  discharge; 
or  he  may  apply  for  and  obtain  an  order  for  his  discharge^  aa 
prescribed  in  section  064  of  this  act. 


•*  i%  t.  JB,  &  4     ATT ACHJCS^TT  OF  PiiOPSAT Y.         §}  mi^^ 

AKTIOI^B  FOfURTH. 

^Mo<a7im«n^  o/  property. 

SD08.  In  irliftt  aetlou,  wummt  of  •tUcbmeat  wobj  b«  ^m^tfld  , 

a006.  What  mutt  be  aliowii  to  procara  a  warrant. 

2007.  Warrant:  tonm  and  comeota  thereof. 

3M0.  Undertaklag. 

9M9.  Warrant;  liownecntad. 

^XO.  Serrlce  of  Mmanona  and  warrant  niion  Meodant, 

all.  Undertaking  bf  defendant;  re-deUvery  to  blm. 

99lS.  Claim  by  tnlrd  person;  bond  and  delWery  tkerenpoo. 

fl»lS.  Aetfoo  upon  bond. 

SB14,  Wben  detendaot  naj  paoeecnte  bond. 

81A.  Itetarn  of  warrant. 
16.  Motion  to  vacate  or  modlft  warrant,  ete. 
1917.  Effect  of  TacatiDK  warrant. 
9918.  Proceedltttfi  wbcre  minnoioa  n^t  peraeoaliy  aerred. 

i  SIMMS*  Im  what  aottons,  warrant  of  attaehment  wmt  hm 


In  an  action  bronipht  before  a  juatlce  of  the  peace  a  warrant 
of  attachment  a^rainst  the  property  of  one  or  more  defendanta 
mnst  be  granted,  upon  the  application  of  the  plaintiff,  as  pre- 
scribed in  this  artieie,  where  the  action  ia  brought  upon  a  Judg- 
men^or  to  recover  for  one  or  more  of  the  following  causeas 

1«  Breach  of  a  contract,  expreis  or  implied. 

2.  Wrongful  convenion  of  personal  property. 

8.  Any  other  injury  to  personal  property,  in  consequence  of  neg- 
ligence, fraud,  or  other  misconduct. 

Sotatltnte  for  2  B.  8.  280.  part  af  fil  36,  27  and  28  (2  Bdm.  MS);  L.  18S1, 
«li.  BOO.   i  M  (4  Bdm.  478)* 

I  2806.  What  mast  he  nhowm  to  procure  awarraat. 

To  entitle  the  plaintiff  to  such  a  warrant,  he  must  show,  by 
affidarit*  to  the  satisfaction  of  the  justice  as  follows: 

1.  That  a  sufficient  cause  of  action  exists  against  the  defendant 
to  recoT-er  damages  for  one  or  more  of  the  causes  specified  in  the 
laat  atctinn*  If  the  actiou  is  upou  a  judgment,  or  to  recoTer  for 
breach  of  a  contract,  the  amdayit  must  ahow  that  the  plaintiff  ia 
entitled  to  reeoTer  a  fun  stated  therein,  over  and  above  all  • 
ootinterclaima  known  to  him. 

12»  That  the  defendant  Is  either  a  foreign  corporation;  or  not  a 
resident  of  the  State;  or,  if  the  defendant  is  a  natural  person, 
and  a  resident  of  the  State,  that  he  has  departed,  or  Is  about 
to  de[»ar^  front  the  ceunty  where  he  last  resided,  with  intent  tpj 
defraud  nis  craditors,  or  to  avoid  the  service  of  a  summons;  or 
keeps  himself  concealed,  with  the  like  intent;  or.  If  the  defendant 
la  a  natural  person,  or  a  domestic  corporation,  that  ho  or  it  haa 
removed,  or  is  about  to  remove,  property  from  the  county  where 
the  defendant,  being  a  natural  person,  last  resided,  or,  being  a 
oorporationi  last  kept  its  principal  office,  or  from  the  i^ounty  in 
wbicb  the  action  Is  brought,  with  intent  to  defraud  his  or  its  cred- 
itors; or  has  assigned,  disposed  of,  or  secreted,  or  Is  about  to 
asa^p«  dispose  of,  or  secrete,  property,  with  the  like  intent;  or  that 
the  defendant,  being  a  natural  person  of  full  age,  and  a  resident  of 
the  State,  haa  been  continuously  without  the  United  States  for 
the  apace  of  six  months  or  more,  immediately  before  the  appllca- 
tion*  and  either  that  he  has  not  made  a  designation  of  a  per- 
son, upon  whom  to  serye  a  summons  in  his  behalf,  as  prescribed 
in  fKH:tion  430  of  this  act,  or  that  service  upon  the  person  so 
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designated  cannot  be  made,   with  due  diligence,  in  the   coantjr 
where  iJie  person  mailing  the  designation  resides. 

The  affidavit  must  bq  filed  with  the  justice,  when  the  warrait 
is  firranted 

2  B.  8.  230,  part  of  U  26,  S7  and  28  (2  Edm.  241^. 

I  2007.  IVarranti  form  ajid  contents  tbereof. 

The  warrant  must  be  granted  by  the  justice  who  issues  the 
summons,  at  the  time  when  the  summons  is  issued;  and  it  most 
be  indorsed  thereupon,  or  annexed  thereto.  It  must  be  subscribed 
by  the  justice,  and  must  briefly  recite  the  ground  of  the  attadi- 
ment.  It  must  require  the  constable,  to  whom  the  summons  is 
delivered,  to  attach,  on  or  before  a  day  specified  therein,  whlcli 
must  be  at  least  six  days  before  the  return  day  of  the  suxumons, 
and  safely  to  keep,  as  much  of  the  defendant's  goods  and  chat- 
tels, within  his  county,  as  will  satisfy  the  plaintiff's  demand 
with  the  costs  and  expenses,  and  to  make  return  of  his  proceed- 
ings thereon  to  the  justice,  at  the  time  when  the  summons  n 
r.eturnable.  The  amount  of  the  plaintiff's  demand  must  be  speci- 
fied in  the  warrant,  as  stated  in  the  affidavit. 

Id.,  I  80,  am'd. 

I  2008.   Undertalctnff. 

Before  granting  the  warrant,  the  justice  must  require  a  written 
undertaking  tb  the  defendant,  on  the  part  of  the  plaintiff,  with 
one  or  more  sureties,  approved  by  the  justice,  to  the  effect  that, 
if  the  defendant  recovers  judgment,  or  the  warrant  of  attach- 
ment is  vacated,  the  plaintiff  will  pay  all  costs  which  may  be 
awarded  to  the  defendant,  and  all  damages  which  he  may  sustain 
by  reason  of  the  attachment,  not  exceeding  th»  sum  specified  is 
the  undertaking,  which  must  be  at  least  two  hundred  dollars;  and 
that  if  the  plaintiff  recovers  judgment,  he  will  pay  to  the  de- 
fendant all  money  received  by  him  from  property  taken  by  virtu* 
of  the  warrant  of  attachment,  or  upon  any  bond  given  therefbr, 
over  and  above  the  amount  of  the  judgment,  and  interest  there- 
upon. 

Id.,  i  29,  am'd. 

I  2909.   [Am'd,  1908.1    'Warrant;  bow  executed |  perlsbaM^ 
property  may  oe  sold. 

•  The  constable  to  whom  the  warrant  of  attachment  is  deliveved. 
must  execute  it  at  least  six  days  before  the  return-  day  of  tbe 
summons,  by  levying  upon  and  taking  into  his  custody  so  much 
of  the  goods  and  chattels  of  the  defendant,  not  exempt  from 
levy  and  sale  by  virtue  of  an  execution,  including  money  srd 
bank  notes,  which  he  finds  within  his  county,  as  will  saHsty  th? 
plaintiff's  demand,  with  the  costs  and  expenses.  He  must  safflj 
keep  the  property  attached,  to  be  disposed  of  as  prescribed  in 
this  article,  and  must  immediately  make  an  inventory  thereof, 
stating  therein  the  estimated  value  of  each  item  or  artlde. 
Provided,  however,  if  property  attached  is  perishable,  the  jns- 
tice  who  issued  the  warrant  may,  by  an  order  made  and  entered 
upon  his  docket,  and  with  or  without  notice,  as  the  urgency  of 
the  case  in  his  opinion  requires,  direct  the  constable  to  sell  mA 
property  at  public  auction,  and  thereupon  the  constable  must 
sell  it  accordingly.  A  certified  copy  of  the  order  directing  the 
sale  shall  be  delivered  to  such  constable.  Such  order  must  pre- 
scribe the  time  and  place  of  the  sale,  and  notice  thereof  must  I* 
given  in  such  manner  and  for  such  time  as  directed  by  the  order. 
The  constable  shall  retain  in  his  hands  the  proceeds  of  sucb  sak* 
until  the  final  determination  of  Ihe  action. 

Xd.,|81,am*d:L.1881,cb  800.l86aEdm.4TS):  L.  IMS,  oh.  dSS.   In  effect  Xaj  II M 
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§2910.  Service  of  •luninon*  and  -waYrant  upon  defendant. 

The  constable  must;  immediately  after  makingr  the  inventory* 
and  at  least  six  days  before  the  re  tarn  day  of  the  summons, 
serre  the  summons,  together  with  the  warrant  of  attachment 
and  inventory,  upon  the  defendant,  by  delivering  to  him  per- 
sonally a  copy  of  each,  if  he  can,  with  reasonable  diligence,  be 
found  within  the  county;  or,  if  he  cannot  be  so  found,  by  leaving 
a  copy  of  each,  certified  by  the  constable,  at  the  last  place  of 
residence  of  the  defendant  in  the  county,  with  a  person  of  suit- 
able age  and  discretion;  or,  if  such  a  person  cannot  be  found 
there,  by  posting  it  on  the  outer  door,  and  also  depositing  an- 
other copy  in  the  nearest  post-office,  inclosed  in  a  sealed  post- 
paid wrapper,  directed  to  the  defendant  at  his  residence;  or,  if 
the  defendant  has  no  place  of  residence  in  the  county,  by  de- 
liirering  it  to  the  person  in  whose  possession  the  property  at- 
tached is  found. 

2  R.  S.  280,  I  81,  am'd  u  in  f  2900,  ante. 

§2911.  Vndertafeins  br  defendant  i  re«deliTerr  to  blm. 

The  defendant,  or  his  attorney  or  agent  in  his  behalf  may,  at 
any  time  before  judgment  is  rendered  in  the  action,  execute  and 
deliver  to  the  constable  an  undertaking  to  the  plaintiff,  in  a  sum 
specified  therein,  at  least  twice  the  value  of  the  property  at- 
tached, as  stated  in  the  inventory;  with  one  or  more  sureties, 
approved  by  the  constable,  or  by  the  justice  who  issued  the 
warrant;  and  to  the  effect  that,  if  judgment  is  rendered  against 
the  defendant,  and  an  execution  is  issued  thereupon,  within  six 
months  after  the  giving  of  the  undertaking,  the  property  attached 
shall  be  produced  to  satisfy  the  execution.  Thereupon  the  con- 
stable must  re-deliver  the  property  to  the  defendant. 

Id.,  If  S2,  84,  Am'd. 

§  SSia.  Claim  by  third  person^  bond  and  delivery  there- 


If  a  person,  not  a  party  to  the  action,  claims  any  property  at- 
tached, which  is  not  reclaimed  by  the  defendant,  as  prescribed  in 
the  last  section,  he  may,  at  any  time  after  the  seizure,  and  be- 
fore execution  is  issued  upon  a  judgment  rendered  in  the  action, 
execute,  and  file  with  the  justice,  a  bond  to  the  plaintiff,  with 
one  or  more  sureties,  approved  by  the  constable  or  by  the  jis- 
tice;  in  a  penalty  at  least  twice  the  value  of  the  property  claimed; 
and  conditioned  that,  in  an  action  upon  the  bond,  to  be  com- 
menced within  three  months  thereafter,  the  claimant  will  estab- 
lish that  he  was  the  general  owner  of  the  property  claimed,  at 
the  time  of  the  seizure;  or,  if  he  fails  so  to  do,  that  he  will  pay 
to  the  plaintiff  the  value  thereof,  with  interest.  The  constable 
must  thereupon  deliver  the  property  claimed  to  the  claimant. 

Id.«  part  of  SI  83,  34,  am'<L 
g  2918.  Action  npon  bond. 

A  jadgment  for  the  plaintiff,  in  an  action  upon  a  bond  given 
as  prescribed  in  the  last  section,  must  award  to  him  the  value  of 
the  property  seized  and  delivered  to  the  claimant,  with  interest 
thereupon  from  the  time  of  the  delivery.  If  the  amount  so  re- 
covered exceeds  the  amount,  which  the  plaintiff  recovers,  in  the 
action  in  which  the  warrant  of  attachment  was  issued,  he  is 
liable  to  the  defendant  in  that  action  for  the  excess. 

Id.,  part  of  ft  88  and  87. 

t2914.  Iiriften  defendant  may  prosecnte  bond. 
f  the  warrant  of  attachment  is  vacated  or  annulled,  the  de- 
fendant may  maintain  an  action,  upon  the  bond  specified  in  the 

7T8 
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last  two  sections,  in  his  own  name.  In  the  same  manner  asd 
with  the  like  effect,  as  the  plaintiff  might  hare  done»    if   tkc 
warrant  had  remained  in  full  force, 
a  B.  S.  290,  I  38,  am'd. 

I  2916.  Return  of  'wtLrruntm 

The  constable  ezecuting  the  warrant  of  attachment  moat*  at 
the  timje  when  and  place  where  it  is  returnable,  make  a  retain 
thereto,  under  his  hand,  stating  all  his  proceedings  thereapon. 
He  must  deliver  to  the  justice,  with  the  return,  each  bond  or 
undertaking  delivered  to  him,  pursuant  to  any  of  the  foregoing 
provisions  of  this  article,  and  a  certified  copy  of  the  inventory  of 
the  property  attached.  The  return  must  state  the  manner  is 
which  the  warrant  and  inventory  were  served,  and,  if  they  wen 
served  otherwise  than  by  delivering  a  copy  thereof  to  tJie  de 
fendant  personally,  the  reason  therefor,  and  the  name  of  the 
person  to  whom  the  copy  was  delivered,  unless  his  name  ia  un- 
known to  the  constable;  in  which  case,  the  return  mast  describe 
him  so  as  to  identify  him,  as  nearly  as  may  be. 

Id.,  i  8G,  M  Am'd;  L.  1881,  en.  800,  |  86  (4  Bda.  ^8). 

S  2010.  Motion  to  -raieate  or  modify  ^frarrmiit,  etc. 

A  defendant  whose  property  has  been  attached,  may,  npcjn  tl» 
return  of  the  summons,  apply  to  the  justice,  who  Issued  the  war- 
rant of  attachment,  to  vacate  or  modify  it,  or  to  increase  the 
plaintiffs  security.  Such  an  application  may  be  founded  npoo 
the  papers  upon  which  the  warrant  was  granted;  or  upon  proof. 
by  affidavit,  on  the  part  of  the  defendant;  or  upon  both.  If  it 
is  founded  upon  proof  on  the  part  of  the  defendant,  it  may  be 
opposed  by  new  proof,  by  affidavit,  upon  the  part  of  the  plaintiff. 
tending  to  sustain  any  ground  for  the  attachment,'  recited  in  the 
warrant,  but  no  other.  The  justice  may,  upon  the  return  of  the 
summons,  or  at  any  other  time  to  whidi  the  action  is  adjoitmH* 
vacate  the  warrant  of  attachment  upon  his  own  motion.  If  he 
deems  the  papers,  upon  which  it  was  granted,  InsufBcient  to 
authorize  it. 


V2817.  BITeet  of  ▼abating:  vrarrant. 
acating  the  warrant  of  attachment  does  not  affect  the  juris- 
diction of  the  justice  to  hear  and  determine  the  action,  where 
the  defendant  has  appeared  generally  in  the  action;  or  where  the 
summons  was  personally  served  upon  him;  or  where  judgment 
may  be  taken  against  him,  as  being  indebted  jointly  with  another 
defendant,  who  has  been  thus  summoned,  or  has  thus  appeanrd. 
In  every  other  case,  the  justice,  who  vacates  a  warrant  of  attach- 
ment against  the  property  of  a  defendant,  must  dismiss  the  ac- 
tion as  to  him. 

I    2918.  Proceedlnss     where     siiniaion*     not     persoaally 
served. 

Where  the  defendant  has  not  appeared,  and  the  sammons  has 
not  been  personally  served  upon  him,  and  property  of  the  defend- 
ant has  been  duly  attached  by  virtue  of  a  warrant,  which  has  not 
been  vacated,  the  justice  must  proceed  to  hear  and  determine 
the  action;  but,  in  an  action  subsequently  brought,  the  judgment 
is  only  presumptive  evidence  of  indebtedness,  and  the  defiant 
is  not  barred  from  any  counterclaim  against  the  plaintiff.  The 
execution,  issued  upon  a  jnd^nipnt  so  rendered*  must  reqaire  tbe 
constable  to  satisfy  it  out  of  the  property  so  atta<^ied,  withoot 
containing  a  direction  to  satisfy  it  out  of  any  other  property. 

L.  1831.  ch.  800,  I  89  (4  Edm.  474). 
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artioijB  fifth. 

RepUvin. 

3010.  Wb«B  action  for  a  cbatUl  mtj  be  broq^f. 

MO.  PUlbtiff  itia}^proti«f«  tepletia;  affldATlt  and  iiiid«tUkUtf» 

SBOa!  Id. ;  How  execateH.   Berrico  of  mnmote,  ote. 

JM8.  {Moni  of  oontubto. 

20|4.  DefeadADt  maj  except  to  iofetlea;  proceedlbgi  the^oft. 

2821.  Defendant  taky  reclaim  chattel;  proceeding*  theroon* 

2026.  Joatiflcatlon  of  aOMtlaa. 

2027.  When  and  to  whom  congtabie  must  delirer  chattel. 

2028.  Penalty  for  wrong  delivery  by  conatable. 
2020.  Claim  of  title  by  third  person. 
$30.  Defendant  may  demand  judgment  for  return. 
1081.  PMMedlttg*  Id  tfte  acttOn;  aetkm  upon  udertaklftg. 

2032.  Proceedings  when  eummons  not  personally  serred. 

2033.  When  action  not  affected  by  failure  to  replOTy. 


§  A8IO4  'Wlitf'ft  ttetlon  fer  a  chattel  may  be  broatfht* 

An  action  to  re<!OTef  a  chattel)  with  or  without  damages  for  tha 
Wron^fal  taking,  withholdltig,  or  detention  thereof,  can  be 
brought  before  a  justice  of  the  peace  of  the  counts  in  which  the 
chattel  is  found,  in  a  case,  and  subject  to  the  quaiificationst  soeci** 
fied  in  secHonS  1689,  IdOO,  ieOI»  and  16^,  and  subdlTisioii 
feeTenth  of  section  2862  of  this  act. 
BabsUtntM  for  CO.  Ptod.,  H  03.  ftttbd.  10,  am*d;  t.  ISBO,  ch.  Iftl.  |  4. 

f    2090.    Plaflntifl    may    procure    replevin)    alll#airit    aM<l 


Th^  piaintifT  ifiari  at  the  same  time  when  the  snounon^  is  is- 
sned.  but  not  afterwards,  require  the  chattel  to  be  repleTied,  aa 
prescribed  in  this  article.  For  that  purpose,  he  must  deliver  to 
the  justice  an  affidsvit  and  an  undertaking,  similar,  in  all  re- 
spects, to  the  adidarit  ana  undertaking  required  to  be  deliyered  to 
a  BherilF,  as  prescribed  in  sections  1695,  1697,  1699,  and  1712  of 
thlB  act;  except  that  the  sureties  in  the  undertaking  must  b« 
approved  by  the  justice. 

U.  1831,  eh.  800»  i\  2,  d  an4  4  (2  tAm.  285;  S  id.  134). 

I  2981.  Ilc<|1tlsltt61l. 

Upon  receiTing  the  affidavit  and  undertaking,  the  justice  must 
indorse  upon  or  attach  to  the  affidavit  a  written  requisition,  sub- 
•cribed  by  him,  requiring  the  coiiKtable.  to  (\'hom  the  Rummons 
la  delivered,  to  replevy  the  property  described  in  the  Affidavit,  on 
or  before  a  day  speciaed  in  the  requisition,  which  must  be  at  1  nst 
six  days  before  the  return  day  of  the  Bummous,  The  affidavit  and 
requisition  must  be  delivered  to  the  constable,  with  the  summons. 
Id.,  part  of  S  4,  am'd. 


§  ana*  Id«|  b^W  •aca«ate4*    0ervl«e  of  •«■&■«•»■,  ete. 

•The  constable  must  execute  the  requisition,  as  a  sheriff  is  re- 
qnliied  to  eiecote  a  t^nlsition,  in  an  action  brought  to  recover 
a  chattel,  as  prescribed  in  pectlons  1700.  1701»  and  1702  of  this 
act;  ezceot  that  he  must  serve  the  summons,  affidavit,  and  re- 
oaiaftion  within  the  time  and  in  the  manner  prescribed,  by  section 
2910  Of  this  act«  for  the  service  of  a  summons,  warrant  of  at- 
tachment, and  inTentory. 

Id.,  psrt  of  S  9. 
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I  2828.  Return  of  constoble. 

The  constable  must,  on  or  before  the  return  day  of  the  soiif 
mone,  make  a  return  to  the  requisition,  under  his  hand,  stating  tH 
his  proceedings  thereupon;  and  file  it,  with  the  affidavit  and  r^ 
quisition,  with  the  justice.  The  return  must  state  the  manner  ii 
which  the  summons,  afBdavit,  and  requisition  were  serred ;  and,  if 
they  were  served  otherwise  than  by  delivering  the  requisite  o^iies 
to  the  defendant  personally,  the  reason  therefor,  and  the  name  U 
the  person  to  whom  the  copies  were  delivered,  unless  his  name  is 
unknown  to  the  constable;  m  which  case,  the  return  must  deacribe 
him  so  as  to  identify  him,  as  nearly  as  may  be. 
L.  1831.  eta.  800,  part  of  i  6. 


I   2824.  Defendant   max   except  to   •nretleai   proecedli 
tltereon. 

At  any  time  after  the  chattel  has  been  replevied,  and  at  least 
two  days  before  the  return  day  of  the  summons,  the  defendant; 
unless  he  requires  a  return  of  the  chattel,  may  serve  upon  the 
plaintiff,  or  upon  the  constable^  a  written  notice  that  he  excepts  to 
the  plaintiff's  sureties;  otherwise  he  is  deemed  to  have  waived  all 
objections  to  them.  If  such  a  notice  is  servied,  the  sureties  must 
justify  upon  the  return  of  the  summons;  or  the  plaintiff  must  then 
give  a  new  undertaking,  to  the  same  effect  as  the  original  under- 
taking, with  other  sureties,  who  must  then  appear  and  justifly  be- 
fore the  justice. 

Id.,  §  •,  am'd. 

I  2926.    Defendant     may    reelaint     ebatteli    proeeedlas* 
tl&ereon. 

At  any  time  before  the  return  day  of  the  summons,  the  defend- 
ant may,  if  he  does  not  except  to  the  plaintiff's  sureties,  serve  upon 
the  justice  a  notice  that  he  requires  the  return  of  the  chattel  re- 
plevied. With  the  notice  he  must  deliver  to  the  justice  an  affi- 
davit and  undertaking,  similar,  in  all  respects,  to  those  required 
to  be  given  by  a  defendant  upon  requiring  a  return  of  a  chatt^ 
as  prescribed  in  sections  1704  and  i712  of  this  act,  omitting  the 
provision  in  the  undertaking,  '*  or  if  the  action  abates  in  conse- 
quence of  the  defendant's  death."  The  sureties  In  the  undertak- 
ing must  justify  before  the  justice  upon  the  return  of  the  sum- 
mons. If  the  plaintiff  has  stated  separately  in  his  affidavit  the 
value  of  one  or  more  chattels  or  classes  of  chattels,  as  prescribed 
in  section  1697  of  this  act,  the  defendant  may  require  a  deliveiy 
of  part  of  the  property  replevied,  as  prescribed  in  that  section. 
Id.,  9  7. 

I  2826.  Jnstllleatlon  of  •nrettes. 

Except  as  otherwise  expressly  prescribed  in  this  article,  the  ex- 
amination and  qualifications  of  the  sureties,  and  the  allowance  of 
the  undertaking,  upon  n  justification  pursuant  to  either  of  the  last 
two  sections,  must  be  the  snme  ss  unon  a  justification  of  bail,  as 
prescribed  in  sections  579,  580,  and  581  of  this  act,  sabstitutiDg  the 
justice  for  the  judge;  but  after  piich  allowance,  the  undertaking 
must  be  filed  with  the  justice.  The  constable  is  t^ereaoon  exooe* 
rated  from  liability. 
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f    SW97.   liVheM     nnA     to     wUoiu    constable     iiiniit     deliver 
dAMttel.' 

If  the  defendant  neitlier  excepts  to  the  plaintiff's  sureties,  nor 
requires  the  return  of  a  chattel,  within  the  time  prescribed  for  that 
I>urpose;.or  if  he  fails  to  pi-ocme  tiie  allowance  of  his  under  taking; 
or  if  the  pliiintiff,  after  the  defendant  has  excepted  to  his  sureties, 
<Tiily  procures  the  allowance  of  Itis  undertaking,  the  constable 
must,  except  in  the  case  BpedHcd  in  the  next  section  but  one,  im- 
mrtl lately  deliver  the  chattel  to  tlie  plaintiff.  If  the  plaintiff, 
rtflcr  the  defendant  has  excepted  to  his  sureties  fails  to  procure 
the  alloTrance  of  bis  undertaking;  or  if  the  defendant,  after  he  has 
required  the  return  of  the  chattel,  procures  the  allowance  of  his 
undertaking,  the  constable  must  inimediatelj:  deliver  the  chattel 
to  the  defendant. 

SubsUtated  for  L.  1881.  cb.  300,  part  of  |  7. 

I  X92S.  Penalty  for  wrons  delivery  by  constAMe«   . 

A  constable  who  delivers  to  either  jparty,  withoat  th^  consent 
of  the  other,  a  chattel  replevied  by  him,  except  as  prescrioed  in 
che  last  section,  or,  by  virtue  of  an  execution  issued  -upon  a  judg- 
ment in  the  action,  forfeits  to  the  party  aggrieved  the  sum  of 
one  hundred  dollars;  and  is  also  liaole  to  hmi  for  all  damages 
%vhich  he  sustains  thereby. 

I  22929.  Claim  of  title  by  third  person. 

The  provisions,  regulating  the  proceedings,  where  a  person,  not 
n  i>arty,  claims  property  which  has  been  replevied,  ana  the  rights 
of  such  a  person,  and  of  the  sheriff,  as  prescribed  in  sections 
1700,  1710,  1711,  and  1712  of  this  act,  apply  to  a  like  case  in  an 
actioUy  brought  as  prescribed  in  this  article,  substituting  the  con- 
stable for  the  sheriff;  except  that  service  of  a  notice  and  of  a 
copy  of  the  claimant's  affidavit,  upon  the  plaintiff's  attorney,  as 
prescribed  in  section  1709,  must  be  made,  either  upon  the  plain- 
tiff personally,  or  upon  the  attorney  who  appears  for  him  TOfort: 
the  justice;  and  that  the  sum  specified  in  the  undertaking,  given 
by  the  plaiptiff  to  the  constable,  need  not  exceed,  in  any  case, 
three  hundred  dollars. 

Id..  I  0.    See  Co.  Proc.,  S  216. 

f  8930.  Defendant  may  deniand  Jndsment  for  retnm. 

Wliere  a  chattel  has  been  replevied,  and  the  defendant  has  not 
required  the  return  thereof,  pending  the  action,  as  prescribed  in 
the  foregoing  sections  of  this  article,  he  may  in  his  answer, 
demand  judgment  for  the  return  thereof,  either  with  or  without 
damages  for  the  taking,  withholding,  or  detention. 

Id..  *  11. 

I    2981.   Proeeedins*  in   the  aetioni  aetion  npon  nnder- 


Section  1373.  section  17.S1.  excluding  Bubdivision  first  thereof, 
and  sections  1722,  1726,  1730.  1732,  1733,  1734,  and  1735  of  this 
act,  substituting  the  constable  for  the  sheriff,  apply  to  the  pro- 
ceedings in  an  action  in  n  5"«*^i^«'«"  ronrt  tr*  recover  a  chattel,  and 
to  an  nctJon  neninst  the  Fiireties  in  nn  undertaking  given  therein 
except  tis  otherwise  specially  prescribed  in  this  chapter. 

SntntltvtHI  for  id..  §  10. 
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I  8982.  PvoceccUiMva  "VTbeA  •iiin«ft«MMi  m»t  pcirnwiBllT 
•ervcd. 

Wbere  the  defendant  does  not  appear,  and  the  tummona  has  not 
been  petBonally  served  npon  him,  and  a  chattel,  or  part  of  a 
chatlei,  to  recoTer  which  the  action  is  brousht.  has  been  replevied, 
and  the  proceedinp  thereupon  hare  been  duly  taken,  as  pre- 
scribed in  this  article;  the  juslice  must  proceed  to  hear  and  de- 
termine the  action,  with  rcapoct  to  that  chattel  or  part  of  a 
chattel;  or,  if  the  action  in  brought  to  recover  two  or  more  chat- 
tels, with  respect  to  those  which  have  been  replevied;  in  like 
manner  and  with  like  effect  as  if  the  summons  had  oeen  perso..al|y 
served. 

U  IMl.  ch.  SOO.  I  12.  Mii'4. 

I  r933*  TVlien  action  not  atfeoted  hy  fntlnr«  to  reple^rr* 

T^here  the  summons  has  been  personally  served  upon  the  dc- 
fentiant,  or  where  he  appearsi  the  justice  must  proceed  to  hear 
and  determine  the  action,  althomrh  the  pl«iiTitlff  has  not  reqnlrfNl 
the  ehattel  to  be  replevied,  or  the  constable  haft  not  lieen  able 
to  '  ^plevy  iti 
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TITUS  m. 

I 

Plead ing»;  including  counterclaim?,  and  proceedings  up%  ' 

anav7cr  pf  title* 

^ec.  2984.  When  issue  to  be  joined. 

2935.  Pleadings.  , 

2930.  Comylalnt. 

2937.  What  causes  of  action  may  be  JoJ'»ed. 

2938.  Answer. 

2939.  Demnrrer. 

2940.  Uenersl  roles  of  pleading. 

2941.  Account,  or  instnunent  tor  payment  of  mon^. 

2942.  Court  may  require  items  to  be  exhibited. 

2943.  immaterial   rarian^  to   be  disregarded. 
3M4.  Aanendment  of  pleadings. 

2945.  Counterclaims. 

2940.  Id.;    wtcie  executor  or   trustee   is  a   pariT. 

2047.  Consequence  of  neglect  to  plead  counterclaln. 

2948.  The  last  section  qualified. 

2940.  Judgment  upon  countei-claim. 

^^U.  Judgment  when  accounts  exceed  $400. 

2061.  Answer  of  title.     . 

2952.  Undertaking  thereupon. 

2953.  In  what  court  new  action  to  be  brought. 

2954.  When  action  t>cfore  justice  to  be  discontinued. 

2955.  RfTect  of  falli .. ;  to  give  undertaking. 

2956.  When  title  comes  in  question  on  plalntlff^s  own  showlajr. 

2967.  Fleadtngi  in  new  action.     Undertaking  before  justice,   wb«n  a> 

pllcable. 

2968.  Answer  of  title  as  to  one  of  sereral  causes  of  action. 

f  £934.  [AmM,  1803.]    "Wlicii  l««ue  to  b«  Joined. 

At  the  place,  and  within  one  hour  after  the  time,  specified  in  the 
Bummons  for  the  return  thereof;  or,  where  an  or«ler  of  arrest  is 
erauted  and  executed,  within  twclyc  hours  nf tcr  the  defendant  is 
Drou;;ht  before  the  justice;  or.  where  no  summons  is  issued,  at 
the  time  when  the  parties  Yoluntarily  appear  to  join  issue,  tho 
pleadings  of  the  parties  must  be  made,  and  issue  must  he  joined. 
Where  both  parties  appear  upon  the  return  of  the  summons,  an 
issue  must  bo  joined  before  an  adjournmeet  is  had,  except  when 
the  defendant  refutes  or  net^leets  to  plead.  Where  nn  issue  of 
fact  or  an  issue  of  law  Is  joined  la  a  justice's  court,  or  before  a 
jastice  of  the  peace  in  the  city  of  Brooklyn,  or  in  any  of  the 
towns  in  the  county  of  Kings,  in  which  the  judgment  demanded 
by  either  party  in  bis  pleadmgs  exceeds  the' sum  of  one  hundred 
dollars;  or,  when  in  an  action  to  recover  a  chattel  or  chattel?. 
the  value  of  which  as  fixed  by  either  party  iu  his  pleadings  or  affi- 
davits exceeds  one  hundred  dollars,  the  defendant  may,  afto? 
Issue  joined  and  before  an  adjournment  is  j^anted  upon  his  appli- 
ration,  apply  to  the  justice  before  whom  the  action  is  brought  for 
an  order  removiag  the  action  into  the  couoty  court  of  the 
county  of  Ktngs^  Such  an  ordor  must  bo  granted  upon 
the  defendant  Qling  with  the  justice  an  nndertnlLing  in 
a  snm  fixed  by  the  fvstioe,  not  exceeding  twice  the  amount 
of  the  damages  claimed  or  twice  the  value  of  the  chattd 
or  of  nil  the  chattels  claimed,  as  stated  in  the  pleading  or 
nffidavits,  with  one  or  more  sur^^ties,  approved  by  the  justice,  to 
the  effect  that  the  defendant  will  pny  to  the  plaintiff  the  amount 
of  any  judgment,  including  costs,  that  mny  be  recovered  against 
Una  in  the  county  court  in  the  action  so  removed.  From  the  time 
of  the  granting  of  the  order  the  county  court  of  Kings  county  has 
cogsAMLno^  of  the  action,  and  the  same  shall  be  tried  and  deter- 
mined by  said  county  court  as  i^  originally  brought  therein.    The 
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Justice  mnst  forthwith  deliyer  to  the  clerk  of  the  county  court  ai 

groceBses,  pleadings  and  other  papers  in  the  action  which  must 
e  filed,  entered  and  recorded,  as  the  case  requires,  in  the  latter 
office.  Costs  in  an  action  so  removed  shall  be  the  same  bm  intb 
original  action  commenced  in  said  county  court. 

L.  1808.  cb.  880. 

I  9086.  Pleadtnffs. 

The  pleadings  in  a  justice's  court  are: 

1.  The  plaintifTs  complaint. 

2.  The  defendant's  answer. 

3.  l^ho  defendant's  demurrer  to  the  complaint,  or  to  one  or  mote 
distinct  causes  of  action,  separately  stated  therein. 

4.  The  pIniiitiff*B  demurrer  to  one  or  more  coonterciaims  itated 
in  the  answer. 

Co.  Proc.,  {  64,  fiobd.  1. 

{  2086.  [Am'd,  1906.]     Complaint. 

The  complaint  must  state,  in  a  plain  and  direct  manner,  the 
facts  constituting  the  cause  of  action.  In  an  action  arising  on 
contract  for  the  recovery  of  money  only,  or  on  an  account,  the 
plaintiff  or  his  agent,  at  or  before  the  time  of  the  issuing  of  the 
summons,  may  make  a  written  complaint  as  above  provided, 
specifying  the  amount  actually  due  the  plaintiff  from  the  defend- 
ant, and  praying  judgment  Hot  the  amount  so  due,  which  said 
complaint  shall  be  signed  by  the  plaintiff  or  his  agent  and  veri- 
fied in  the  manner  and  as  provided  by  section  five  hundred  and 
twenty-six  of  this  code.  Said  summons  and  complaint  shall  be 
attached  and  shall  be  served  upon  the  defendant  by  delivering 
to  and  leaving  with  him,  personally,  true  copies  thereof,  not  less 
than  six  nor  more  than  twelve  days  before  the  return  day  of 
said  summons;  and  the  official  certificate  of  the  constable  mak- 
ing such  service  shall  be  sufficient  evidence  thereof. 
Id.,  Bubd.  8;  L.  1906,  cb.  291.    In  effect  Sept  1,  1906. 

I  2837.  Wliat  ea«se«  of  action  mar  be  Joined. 

The  plaintiff  may  unite,  in  the  same  complaint,  two  or  more 
causes  of  action,  where  they  all  arise  out  of: 

1.  The  same  transaction,  or  transactions  connected  with  the 
same  subject  of  action;  or 

2.  Contract,  express  or  implied;  or 

3.  Personal  injuries,  and  injuries  to  property,  or  either. 

But  it  must  appear,  upon  the  face  of  the  complaint,  that  all 
the  causes  of  action  so  united  belong  to  one  of  the  foregoing  sub- 
divisions of  this  section ;  that  they  are  consistent  with  each  other: 
that  they  require  the  same  judgment;  and,  except  as  otherwise 
prescribed  by  law.  that  they  affect  all  the  parties.  X^Tieiv  t 
cause  of  action,  for  which  a  defendant  might  be  arrested,  » 
united  with  a  cause  of  action,  for  which  he  cannot  be  arrested, 
an  execution  against  the  person  of  the  defendant  cannot  be 
issued  upon  the  judgment. 

I  2088.  [Am'd,  l90B.t     Answer. 

The  answer  may  contain  a  general  denial  of  each  allegation  of 
the  complaint,  or  a  specific  denial  of  one  or  more  of  the  materitl 
allegations  thereof.  It  may  also  set  forth,  in  a  plain  and  direct 
manner,  new  matter,  constituting  one  or  more  defences  or  cona* 
terclaims.  In  case  the  defendant  appears  and  answers  In  •» 
action  in  which  a  verified  complaint  has  been  served,  hia  aiuwcr 
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shall  be  in  Tvritiug  and  shall  be  verified  as  above  provided  for  the 
Terification  of  the  complaint. 
Ga.  Proc.,  subd.  4,  fi  64;  U  1906.  ch.  201.    In  effect  Sept.  1,  1906. 

i  2039.  Demurrer. 

In  a  case  specified  in  subdivision  third  or  fourth  of  section  2935 
of  this  act.  a  party  may  demur  to  the  pleading  of  the  adverse 
party,  or,  it  it  is  a  complaint,  to  one  or  more  distinct  and  separate 
causes  of  action,  where  it  is  not  sufficiently  explicit  to  be  under- 
stood; or  where  it  does  not  state  facts  sutficient  to  constitute  a 
cause  of  action,  or  counterclaim,  as  the  case  may  be.  If  the  court 
deems  the  demurrer  well  founded,  it  must  permit  the  pleading  to 
be  amended;  and  if  the  party  fails  so  to  amend,  the  defective 
pleading,  or  part  of  a  pleading  demurred  to,  must  be  disregarded. 
If  the  court  deems  the  demurrer  not  well  founded,  it  must  permit 
the  party  making  it  to  plead  over,  at  his  election. 

Co.  Proc.,  {  64,  sabd.  6  and  7. 

I  2940.  General  rales  of  pleadtngr. 

A  pleading,  except  as  otherwise  prescribed  in  section  2951  of 
this  act,  may  be  oral  or  written.  If  it  is  oral,  the  substance 
thereof  must  be  entered  by  the  justice  in  his  docket-book;  if  it  is 
-written,  it  must  be  filed  by  him,  and  a  reference  to  It  made  in 
his  doeket-book.  A  pleading  is  not  required  to  be  in  any  par- 
ticular form;  but  it  must  be  so  expressed,  as  to  enable  a  person 
of   common  understanding  to  know  what  is  intended. 

Id.,  sabd.  2  and  5,  am'd. 

I  2^41.  Accounty  or  Instrument  for  payment  of  money. 

For  the  purpose  of  setting  forth  a  cause  of  action,  defence,  or 
counterclaim,  founded  upon  an  account,  or  upon  an  instrument  for 
the  payment  of  money  only,  it  is  sufficient  for  the  party  to  deliver 
the  instrument,  or  a  copy  of  the  account  to  the  court,  and  to  state 
that  there  is  due  to  him  thereupon,  from  the  adverse  party,  a 
specified  sum,  which  he  claims  to  recover  or  to  set  off. 
Id.,  aobd.  9. 

9  2SIM2.  Court  mar  require  Items  to  l>e  exhibited. 

The  court  may,  upon  the  request  of  either  party,  made  when 
issue  is  joined,  require  the  adverse  party  to  exhibit  his  accornt 
or  demand,  or  to  state  the  nature  thereof,  as  far  as  it  is  in  his 
power  80  to  do,  at  that  or  another  specified  time:  and  in  case  of 
his  default,  it  may  preclude  him  from  giving  evidence  of  such 
parts  thereof,  as  have  not  been  so  exhibited  or  stated. 
Id.,  iubd.  14. 

{  2S043.  fmmaterlal  variance  to  be  disreirarded. 

A  variance,  between  an  allegation  in  a  pleading  and  the  proof, 
must  be  disregarded  as  immaterial,  unless  the  court  is  satisfied 
that  the  adverse  party  has  been  misled  thereby,  to  his  prejudice. 
Id.,  aabd.  10. 

I  2044.  Amendment  of  pleadlnirs. 

The  court  must,  upon  application,  allow  a  pleading  to  be 
amended,  at  any  time  before  the  trial,  or  during  the  trial,  or  upon 
appeal,  if  substantial  justice  will  be  promoted  thereby.  Where  a 
party  amends  his  pleading  after  joinder  of  issue,  or  pleads  over 
upon  the  decision  of  a  demurrer,  and  it  is  made  to  appear  to  the 
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satisfaction  of  the  court,  by  oath,  that  an  adJourmBe:it  is  necM- 
sary  to  the  adverse  p&Tty,  in  consequence  of  the  amendment  or 
pleading  over,  an  adjournment  most  be  granted.  The  conrt  ma; 
also,  in  its  discretion,  require,  as  a  condition  of  allowing  it 
amendment,  the  payment  of  cos:8  to  the  adverse  party. 
Id.,  Biibd.  11. 

•   I  904S.  CovnterclaiBia. 

Sections  501  and  502  of  this  act  apply  to  a  counterclaim  in  is 
action  brought  in  a  justice's  court;  except  that  such  a  counter- 
claim cannot  be  interposed^  unless  it  is  of  such  a  nature,  that  ■ 
justice's  court  has  jurisdiction  of  a  cause  of  action  fooaded 
thereon. 
Substituted  for  2  B.  S.  234,  $  60  (2  ^ta,  280,  281). 

{  2940.  Id.  I  where  executor  or  trustee  la  a  pa'ty. 

Sections  505  and  506  of  this  act  apply  to  a  counterclaim  in  to 
action  against  a  person  sued  in  a  representative  capacity,  or  in 
favor  of  an  executor  or  administrator,  except  that  tn3  defendant 
cannot  take  judgment  against  the  plaintiff,  upon  a  coanterdaim, 
for  a  sum  exceeding  two  hundred  dollars. 
2  B.   S.  234,  H  65  and  66. 

I  2947.  Conaeanetice  off  neglect  to  i»lead  eoimtereltttai. 

Where  the  defendant,  in  an  action  to  recover  damages  upon  or 
for  breach  of  a  contract,  neglects  to  interpose  a  counterclaim,  con- 
sisting of  a  cause  of  action  in  his  favor  to  recover  damages  for 
a  like  cause,  which  might  have  been  allowed  to  him  upon  the 
trial  of  the  action,  he,  and  every  person  deriving  title  thereto 
through  or  from  him,  are  forever  thereafter  precluded  from  main- 
taining an  action  to  recover  the  same,  or  any  part  thereof. 

Id.,  I  67. 

{  S84S.  Tlie  la«t  section  ^ualllled. 

But  the  prohibition  contained  In  the  last  section  does  not  ex* 
tend  to  either  of  the  following  cases: 

1.  Wbere  the  amount  of  the  counterclaim  is  two  hundred  dol- 
lars more  than  the  judgment  which  the  plaiuti^  rc<  overs. 

2.  Where  the  counterclaim  consists  of  a  judgment,  rendered  be- 
fore the  commencement  of  the  action,  in  which  It  might  bare 
been  interposed. 

3.  Where  the  counterclaim  consists  of  a  claim  for  unliquidated 
damages. 

4.  Where  the  counterclaim  consists  of  a  claim,  upon  which  an- 
other action  was  pending,  at  the  time  when  the  action  was  com- 
menced. 

5.  Where  judgment  is   taken  against  the  defendant,  withont 

Eersonal  service  of  the  summons  Upon  him,  or  an  appearance  by 
im. 
Id.,   I  68,   Mn'd;   L.   1840,  cb.  317  (2  Edm.  262). 

S  2940.  Jvdffment  upon  connterclalm* 

Where  a  counterclaim  is  established,  which  equals  the  plain- 
tiff's demand,  the  judgment  must  be  in  favor  of  the  defendant. 
Where  it  is  less  than  the  plaintiff's  demand>  the  plaintiff  mnft 
have  judgment  for  the  residue  only.  Where  it  exceeds  the  plain- 
tiff's demand,  the  defendant  must  have  judgment  for  tha  vittm, 
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or  so  much  thereof  a»  is  due  from  the  plaintiff,  lunlees  it  ia  more 
tlLan  the  sum  of  two  huudred  dollars.  If  it  Is  more  thau  two 
liundred  dollars,  or  if  no  part  of  it  is  due  from  the  plaintiff, 
tlie  justice  must,  at  the  election  of  the  defendant,  either: 

1.  Set  off  so  much  of  the  counterclaim  as  is  sufficient  to  sat- 
isfy the  plaintiff's  demand,  and  render  judgment  for  the  defendant 
for  his  costs;  in  which  case,  the  defendant  may  maintain  an  ac- 
tion for  the  residue;  or, 

2.  Render  a  judgment  of  discontinuance  with  costs;  in  which 
case,  the  defendant  may  thereafter  maintain  an  action  for  the 
iwhole. 

Where  part  of  the  excess  is  not  due  from  the  plaintiff,  the  judg- 
ment  does  not  prejudice  the  defendant's  right  to  recover,   from 
another  person,  so  much  thereof  as  the  judgment  does  not  cancel. 
Id.,  H  52.  &3,  and  part  of  {  58. 

S  2900.  Judgment  when  accounts  exceed  9^00. 

Where,    upon   the   trial   of    an    action,    the   sum    total    of   the 
accounts  of  both  parties,  proved  to  the  satisfaction  of  the  jus- 
tice,  exceeds  four  hundred   dollars,   judgment  of   discontinuance 
must  be  rendered  against  the  plaintiff,  with  costs. 
2  R.   6.  234.   I  04. 

f  2951.  Answer  of  title. 

The  defendant  may,  either  with  or  without  other  matter  of 
defence,  set  forth  in  his  answer  facts,  showing  that  the  title  to 
real  property  will  come  in  question.  Such  an  answer  must  be 
in  writing;  and  it  must  be  signed  by  the  defendant,  or  his  attor- 
ney or  agent,  and  delivered  to  the  justice.  The  justice  must, 
thereupon,  countersign  the  answer,  and  deliver  it  to  the  plaintiff. 
Co.  Proc,   I  55. 

I  2952.  IJndertaklnar  tberenpon. 

In  the  case  specified  in  the  last  section,  the  defendant  must 
also  deliver  to  the  justice,  with  the  answer,  a  written  undertaking. 
executed  by  one  or  more  sureties,  approved  by  the  justice;  to 
the  effect  that,  if  the  plaintiff,  within  twenty  days  thereafter, 
deposits  with  the  justice  a  summons  and  complamt  in  a  new 
action,  for  the  same  cause,  to  be  brought  in  the  proper  court,  as 
prescribed  in  the  next  section,  the  defendant  will,  within  twenty 
days  after  the  deposit,  give  a  written  admission  of  the  service 
thereof.  Wbere  the  defendant  was  arrested  in  the  action  before 
the  justice,  the  undertaking  must  further  provide,  that  he  wui, 
at  all  times,  render  himself  amenable  to  any  mandate,  which 
may  be  issrod  to  enforce  a  final  judgment  in  the  action  so  to  be 
brought.  If  the  defendant  fails  to  comply  with  the  undertaking, 
the  sureties  are  liable  thereupon,  to  an  amount  not  exceeding 
two  hundred  dollars. 
Id.,  part  of  i  60,  am'd. 

I  2963.  In  -wliat  court  new  action  to  be  bronffht. 

The  court  in  which  a  new  action  is  to  be  brought,  as  prescribed 
»n  the  last  section,  is  the  supreme  court,  or  the  county  court  of 
the  justice's  county,  at  the  plaintiff's  election:  except  that, 
wbere  the  justice  is  a  justice  of  the  peace  of  the  city  of  Buffalo, 
it  is  the  superior  court  of  Buffalo. 

Id.,  S  66. 
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S  2954.  IVheii  action  before  Jnatlce  to  be  dlacoMtlMvcC 

Upon  the  delirery  of  the  undertaking  to  the  justice,  the  acdoa 
before  him  is  discontinued,  and  each  party  must  pay  bis  own 
costs.  The  costs  so  paid  by  either  party  must  be  allowed  to  him, 
if  he  recovers  costs  in  the  new  action,  to  be  brought  as  prescribed 
in  the  last  two  sections.  If  the  plaintiff  fails  to  deposit  with 
the  justice  a  summons  and  complaint  in  the  new  action,  before 
the  expiration  of  twenty  days  after  the  delivery  of  the  under- 
taking, the  defendant  may  maintain  an  action  against  the  plaiotiff 
to  recover  his  costs  before  the  justice. 

Id.,    I  57. 

I  2966.  Bffect  of  failure  to  vlve  nndertalciiiir. 

If  the  undertaking  is  not  delivered  to  the  justice,  he  has  joris- 
diction  of  the  action,  and  must  proceed  therein:  and  the  def^idaot 
is  precluded,  in  his  defence,  from  drawing  the  title  in  question. 
Id.,  t  58. 

S  2966.  Wben  title  eomeii  In  queiitlon  on  plaintiff**  owb 
•boivlns^. 

If,  however,  it  appears,  upon  the  trial,  from  the  plaintiflTs  own 
showing,  that  the  title  to  real  property  is  in  question,  and  the 
title  is  disputed  by  the  defendant,  the  justice  must  dismiss  tbe 
complaint,  with  costs,  and  render  judgment  against  the  plaintiif 
accordingly. 
Co.  Proc,  §  59. 

§  2967.  Pleadlnirs  In  ne^r  action.  UndertaldniT  before 
Justice,  'wben  applicable* 

In  the  new  action,  to  be  brought  after  an  action  before  a  jus- 
tice is  discontinued,  by  the  delivery  of  an  answer  and  an  unde^ 
taking,  as  prescribed  in  the  last  six  sections .  of  this  act«  tbe 
plaintiff  must  complain  for  the  same  cause  of  action  only,  upon 
which  he  relied  before  the  justice;  and  the  defendant's  answer 
must  set  up  the  same  d??fence  only,  which  he  made  before  the 
justice.  If  the  action  is  to  recover  a  chattel,  which  was  re- 
plevied in  the  justice's  court,  each  undertaking,  given  in  the 
justice's  court,  continues  to  l)e  valid  in,  and  is  applicable  to,  the 
new  action. 

Id..  I  00. 

H  2968.  AnaTTcr  of  title  a«  to  one  of  eeveral  caa«es  •! 
action. 

Where,  in  an  action  before  a  justice,  the  plaintiff  has  two  or 
more  causes  of  action,  and  the  defence,  that  the  title  to  real 
property  will  come  in  question,  is  interposed  as  to  one  or  more, 
but  not  as  to  all  of  them:  the  defendant  may  deliver  an  answer 
and  undertaking  as  prescribed  in  sections  2951  and  2952  of 
this  act.  with  respect  to  the  cause  or  causes  of  action  only,  in 
which  title  will  so  come  in  question.  Whereupon  the  jostice 
must  r^isconfinue  the  action  as  to  those  causes  of  action  only:  the 
plaintiff  mav  comnipnce  n  new  action  therefor  in  the  prope' 
court:  and  tlie  original  action  must  proceed  as  to  the  other  cause*. 

Id.,  part  of  I  «2. 
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TITLE  IV. 
ProceedizigB  between  the  joinder  of  iB«ue  and  the  trial. 

Article  1.  AdjoarnmenU. 

2.  CompeUing  Uie  attendaoce  of  a  wltncM. 
8.  C3ommitatoii  to  take  tesilmooy. 

AUTICLB  FIRST. 

Adjouram  hts. 

See.  2969.  Adjoarament   by   justice. 

2960.  Adjoarnmeut  ou  uppllcatlon  of  plaintiff. 

2961.  Adjoarameut  od  application  of  defendant. 

2962.  Id.;   lUMlertaklog  ttoerettpoD. 

2963.  UiiuertHkiug  lo  piucure  utscharge  of  defendant  from  custody. 

2964.  When   defendant   to  be  discharged. 
2960.-  SahseQUfOt  Hdjoaroraents. 

2966.  Justice    luuy    Loipose   conditions  upon   adjournment. 

2967.  AdJouruQient  nLen  warrant  to  attach  absent  witness  is  Issued. 

2968.  Adjournment    not  to   exceed    ninety  days. 

1  8950.  Adjonnment  hy  Justice. 

At  the  time  of  the  return  of  a  summons,  or  of  the  joinder  of 
issue  without  process,  but  at  no  other  time,  the  justice  may,  in 
his  discretion  and  upon  his  own  motion,  adjourn  the  trial  of  the 
action  not  more  than  eight  days,  unless  the  defendant  has  been 
arrested;  in  which  case,  no  such  adjournment  shall  be  made. 

2  R.   B.  238,   18  67,  68  (2  Edm.  254). 

f  8960.  Adjownment  on  application  of  pls^lntlff. 

At  the  time  of  the  return  of  a  summons,  or  of  the  joinder  of 
issue  without  process,  the  justice  must,  upon  the  application 
of  the  plaintiff,  adjourn  the  trial  of  the  action,  not  more  than 
ei^bt  days,  to  a  time  fixed  by  the  justice.  But  such  an  adjourn- 
ment shall  not  be  wanted  unless  the  plaintiff  or  his  attorney,  if 
required  by  the  defendant,  makes  oath  that  the  plaintiff  cannot, 
for  want  of  some  material  testimony  or  witness,  specified  by 
him,  safely  proceed  to  trial. 

Id.,  part  of  H  60  and  70  (2  Edm.  2S4,  256). 

f  a061.  Adjoumntent  on  application  of  defendant. 

At  the  time  of  the  joinder  of  issue,  the  justice  must,  upon  the 
application  of  tho  defendant,  adjourn  the  trial  of  the  action, 
upon  his  complying  with  the  following  requirements: 

1.  The  defendant  or  his  attorney  must,  if  reqni'o«I  by  the 
plaiDtif?.  or  by  the  justice,  make  oath  that  he  verily  believes 
that  the  defendant  has  a  good  defence  to  the  action,  and  that 
he  cannot  safely  proceed  to  trial,  for  want  of  some  material 
testimony  or  witness,  specified  by  him. 

2.  If  required  by  the  plaintiff,  and  the  defendant  has  not  been 
arrested  in  the  action,  an  undertaking  must  b^  given  to  the 
plaintiff  in  behalf  of  the  defendant,  as  prefscrihed  in  the  next 
s<Ki^ion.  But  such  an  undertaking  need  not  be  given,  where  the 
notion  is  to  recover  a  chattel. 

Rnch  an  adjournment  mti^t  >ia  for  such  a  reasonable  time, 
fixefl  by  the  justice,  as  will  enable  the  defendant  to  procure  the 
testimony  or  witness. 

Id..   H  74  and  TO. 
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S   2962.   Id.|    vndertakiny   thvronpon. 

The  undertaking  iirescribed  iu  the  Insi  sectiun  uiUBt  be  ezecoted 
by  one  or  more  sureties,  appro wU  by  the  jut^ttci*;  aud  most  be 
to  the  effect  that,  if  the  plaintiff  recovers  Judgment  in  the  actios: 
and  if,  before  the  expirnlion  of  ton  dnj-s  after  tlie  piaiatiff 
becomes  entitled  to  an  execution  upon  tlie  judgment,  the  de- 
fendant removes,  secretes,  nssiirn^.  or  in  anj  way  disposes  of 
any  part  of  his  property,  liable  to  levy  and  snle  by  virtue  of  tn 
execution,  except  for  the  necessary  support  of  himself  and  hit 
family,  and  if  an  execution  upon  the  judgment  is  returned 
wholly  or  partly  unsatisfied;  the  sureties  will,  upon  demasd, 
pay  to  the  plaintiff  the  sum  due  upon  the  judgment. 

L.  1831,  eb.  300,  I  40  (4  Edm.  474). 

I  2908.  Vndertalcliigr  to  orocure  dlaelimwe  of  Aeteadaat 
from  custody. 

Wliere  the  defendant  has  been  arrested,  the  trial  must  be 
adjourned  upon  his  application,  upon  the  same  terms,  and  in 
the  same  manner,  as  where  he  has  not  been  arrested;  except  tktt 
the  undertaking  prescribed  in  the  last  section  need  not  be 
given.  A  defendant,  who  procures  such  an  adjournment,  most 
continue,  during  the  time  of  adjournment,  in  the  custody  of 
the  constable;  unless  he  gives  an  undertaking  to  the  plainti& 
with  one  or  more  sureties,  approved  by  the  justice,  to  the  effect 
that,  if  the  plaintiff  recovers  judgment  in  the  action;  and  if  an 
execution  is  issued  thereupon  against  the  person  of  the  defendant 
within  ten  days  after  the  plaintiff  Is  entitled  to  the  same;  tnd 
if  a  return  is  made  thereto,  on  or  after  the  return  day  theieof, 
that  the  defendant  cannot  be  found;  the  sureties  will  pay  to  the 
plaintiff  the  amount  due  upon  the  judgment.  If  such  an  nndtr 
taking  is  given,  the  defendant  must  be  discharged  from  costody. 

S  R.  S.  239.  240.  part  of  99  71,  77  and  76  (2  Edm.  2»). 

9  2064.  When  defendant  to  1>e  dtael&arved. 

If  the  trial  of  an  action,  in  which  the  defendant  has  been 
arrested.  Is  adjourned  with  the  consent  of  both  parties,  or  apos 
the  application  of  the  plaintiff,  the  defendant  must  be  discharfcd 
from  custody. 

Id..  9  72. 


:     9  2865.  Snbaeqnent  adjonrnments. 

The  justice  must,  upon  the  application  of  the  deflendaDt, 
grant  a  second  or  subsequent  adjournment  of  the  trial  of  tb^* 
action,  upon  the  defendant's  giving  security,  if  required,  u 
prescribed  in  the  foregoing  provisions  of  this  article,  where  be 
applies  for  a  first  adjournment;  and  upon  his  proving,  oy  his  ovs 
oath  or  otherwise,  to  the  satisfaction  of  the  justice,  that  be 
cannot  snfely  proceed  to  trial  for  want  of  some  material  testi- 
mony or  witness;  and  that  he  hns  used  due  diligence  to  oMato 
the  testimony  or  witness.  But  if  the  defendant  has  l^ven  an 
undertaking  upon  a  former  ndjonmment,  a  new  undertaking  neei 
not  be  given,  unless  it  is  required  by  the  Justice,  or  by  the  m^ 
ties  in  the  former  undertaking. 

Id..  9  75. 

9  2966.  Jnatice  mny  Inapose  conditions  npon  adjvs'*- 
■aont. 

Upon  granting  the  defendant's  application  for  an  *<U<''552Ji 
where  the  trial  has  been  once  adjourned,  or  where  the  plalnnir 
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Is  a  non-reaideiit  of  the  09watj,  the  iiaaticB  may,  in  bis  discretion, 
apon  the  plaintilTs  application,  direct  that  any  witness  on  the 
part  of  the  plaintiff,  who  is  in  attendance,  be  then  examined 
under  oath  before  the  justice.  Thereupon  tne  testimony  of  the 
witness  must  be  reduced  to  writing,  certified  by  the  justice,  and 
retained  by  him:  to  be  read  upon  the  trial,  with  the  same  effect, 
and  subject  to  tne  same  objections,  as  If  it  was  then  giTcn  or  vPy 
by  the  witness. 

2  B.   8.  289,  240,  |  70. 

I  296T.  Adjournmeiit  uriaeM  T^arraiftv  to  attach  absent  yff'^t^ 
nemi  is  laaved. 

Where,  upon  a  trial,  a  warrant  ot  attachment  is  issued  to  com* 
pel  the  attendance  of  a  witness,  who  has  failed  to  appear  in 
obedience  to  a  subpoena,  the  justice  may,  in  his  discretion,  ad* 
joum  the  trial,  for  such  a  time  as  he  deems  necessary  for  the 
return  of  the  warrant,  not  exceeding  five  days. 

f  Jfe968.  Adjonmmeiit  not  ta  exceed,  olnety  days. 

The  trial  of  an  action  shall  not  be  adjourned  to  a  time  bei^  nd 
ninety  days  from  the  joinder  of  issue,  without  the  consent  of  both 
partiee,  except  in  one  of  the  following  cases: 

1.  Where  a  renire  has  been  duly  issued,  but  a  jury  has  not 
been  procured*  so  that  it  is  necessary  to  issue  a  new  yenire,  or 
to  summon  one  or  more  talesmen,  the  trial  may  be  adjourned, 
not  more  than  two  days  beyond  the  nine^  days,  in  order  to 
enable  the  jury  to  be  procured. 

2.  Where  a  jury  has  not  been  able  to  agree  upon  a  rerdict, 
and  is  discharged,  the  trial  may  be  adjourned  a  sufficient  time 
beyond  the  ninety  days,  to  enable  a  new  jury  to  be  procured,  as 
preacribed  in  title  fifth  of  this  chapter. 

3.  Where  a  wnrrant  of  attachment  has  been  issued  to  compel 
the.atteodance  of  a  witness,  as  prescribed  in  the  last  section,  or 
a  warrant  has  been  issued  to  commit  a  recusant  witness,  as  pre- 
scribed in  title  fifth  of  this  chapter,  an  adjournment  made  there- 
upon, as  prescribed  by  law,  is  not  deemed  a  part  of  the  ninety^ 
dajra. 

8m  2  B.  8.  288.  240.  I  78. 
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ARTICLES  SBCOHD. 

Compelling  the  attendance  of  a  untne89, 

Sm.  2968.  When  Justice  may  Inae  sabpoena. 
2070.  Subpoena;  bow  senred. 
.  2&71.  Warrant  of  attachment  against  defaulting  wltiwii« 
2972.  Id.;  how  executed;  fees  thereupon.  •  - 

2873.  Id.;  when  witness  is  in  adjoining  countr. 
2974.  Fine  for  refusing  to  attend,  or  to  testify. 

2875.  Id.:   how   imposed. 

2876.  Minute'  of  conviction. 

2877.  Execution  thereupon. 

2878.  Money  collected;    bow  applied. 

2870.  Defaulting  witness   liable  for  damages. 

S  3808.  Wlicii  |n»tloe  may  l«««e  aubpoeiuu 

A  justice  of  the  peace  may  issue  a  subpoena,  to  compel  a  wit- 
ness to  attend,  in  the  county  where  the  Justice  resides,  or  in  sb 
adjoining  county,  but  not  otherwise,  for  the  purpose  of  testify- 
ing upon  the  trial  of  an  action,  pending  before  himself,  or  before 
another  justice.  The  subpoena  may  require  the  witness,  except 
as  otherwise  expressly  prescribed  by  law,  to  bring  with  him  aoT 
book  or  paper,  relating  to  the  merits  of  tlie  action.  But  a  justice 
shall  not  issue  a  subpoena  to  compel  the  attendance  of  a  witness 
before  another  justice,  unless  the  person  app^ng  therefor  proTet, 
by  his  own  oath,  or  the  oath  of  another  person,  that  an  actian  is 
actually  pending  before  the  other  justice. 

2  R.  8.  238,  240,  U  80  and  81.    See  f  8135,  post. 

I  28T0.  Subpoena)  hoTr  aerveA. 

A  subpoena  may  be  served  by  a  constable,  or  by  any  other  pe^ 
son.  It  must  be  served  by  reading  it,  or  stating  its  contents,  to 
the  witness,  and  by  paying  and  tendering  to  him  his  lawful  tet 
for  one  day's  attendance  as  a  witness.  Where  it  is  served  by  a 
constable,  his  return  theroto,  stating  the  manner  of  service  and 
the  sum  paid,  is  presumptive  evidence  of  the  facts  therein  stated. 

Id..   I  82. 

§  2871.  "Warrant  of  attachment  ayalnat  defavltlnff  wlt- 
nenii. 

Where  it  is  made  to  appear,  to  the  satisfaction  of  the  justice* 
by  affidavit  or  other  proof,  that  a  person,  duly  subpoenaed  to 
attend  before  him  in  an  action,  has  refused  or  neglected  to  attend 
ns  a  witness  in  obedience  to  the  subptoena;  and  no  just  cause  to 
the  neglect  or  refusal  is  shown  to  exist;  and  the  party,  in  whote 
behalf  the  witness  was  subpoenaed,  or  his  attorney,  makes  oeth 
that  the  testimony  of  the  witness  is  material;  the  justice  nuist 
issue  a  warrant  of  attachment,  directed  generally  to  any  con- 
stable of  the  county,  for  the  purpose  of  compelling  the  attendance 
of  the  witness. 

Id.,  9  88,  am*d;  L.  1834.  ch.  286. 

I  2872.  Id. I  hovr  executed |  feea  therevpon. 

Such  a  warrant  of  attachment  must  be  executed  in  the  sane 
manner  as  an  order  of  arrest.  The  fees  of  the  justice  and  con- 
stable for  issuing  and  serving  it,  must  be  paid  by  the  person 
against  whom  it  is  issued,  unless  he  shows  a'  reasonable  escufc, 
to  the  satisfaction  of  the  justice,  for  his  omission  to  attend;  w 
which  case,  the  partv  procuring  the  warrant  must  pay  ii^cm,  «iw» 
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if  he  FBGOTen  costs,  the  amount  thereof  miiBt  be  allowed  to  him 
as  part  of  Mb  costs. 

a  B.   8.  239.  240.  8  84. 

i  9973.  lu.)  Tirhen  Trltneaa  la  Im  adJolnlBS  eovMty. 

Where  the  delinquent  witness  is  within  an  adjoining  coanty, 
the  constable,  to  whom  the  warrant  of  attachment  is  directed, 
may  arrest  the  witness  in  thnt  connty,  and  bring  him  before  the 
justice.  The  constable,  while  he  is  within  the  adjoining  county 
for  that  puri>08e,  has  all  the  powers  of  a  constable  of  that  connty. 
with  rfi*p€ci  to  the  warrant  bo  issued  to  him. 

1  2874.  Fine  for  returning  to  attend,  or  to  testify. 

A  person,  duly  subpoenaed  as  a  witness,  who,  without  a  reason 
able  excuse,  proved  by  his  oath  or  the  oath  of  another  persofa. 
fails  to  attend;  or,  attending,  refuses  to  testify;  must  be  fined, 
by  the  justice  before  whom  the  action  is  pending,  for  each  non- 
attendance  or  refusal,  such  a  sum,  not  less  than  one  dollar  nor 
more  than  ten  dollars,  as  the  justice  thinks  it  reasonable  to 
impose  upon  him,  as  a  fine  therefor. 

2  R.  8.  239.  240,  fi  85,  am'd. 

{  2875.  Id.  I  Iko^v  Imposed. 

The  fine  may  be  summarily  imposed  by  the  justice,  upon  the 
application  of  the  party  in  whose  behalf  the  witness  was  sub- 
poenaed, at  any  time  during  the  trial,  when  the  defaulting  wit- 
ness is  present,  and  has  an  opportunity  to  be  heard.  If  it  is  not 
imposed  during  the  trial,  the  justice,  at  any  time  within  five  days 
after  judgment  is  rendered,  must,  upon  the  application  of  the 
party,  issue  a  warrant,  directed  generally  to  any  constable  of  the 
county,  commanding  him  to  arrest  the  defaulting  witness,  and  to 
bring  him  before  the  justice,  at  a  time  and  place  therein  specified, 
the  time  to  be  not  more  than  twelve  days  after  issuing  the  war- 
rant, to  show  cause  why  a  fine  should  not  be  imposed  upon  him. 

Id.,  i  86. 

I  2876.  Mlnnte  of  eonTlction. 

The  justice  imposing  the  fine  must  enter  in  his  docket-book  a 
minute  of  the  conviction,  of  the  cause  thereof,  of  the  amount  of 
the  fine,  and  of  the  costs.  The  minute  is  deemed  a  judgment 
against  the  delinquent,  in  favor  of  the  officer  to  whom  fines  are 
directed  to  be  paid,  by  section  2875  of  this  act. 

Id.,   fi  87,  am'd. 

9  8877.  Exeentlon  thereupon. 

If  the  whole  amount  of  the  fine  and  costs  is  not  forthwith  paid 
to  the  justice,  he  must  issue  an  execution,  directed  generally  to 
any  constable  of  the  county,  commanding  the  constable  to  collect 
the  sum  remaining  unpaid,  of  the  goods  and  chattels  of  the  de- 
linqnent,  within  the  county,  and,  for  want  thereof,  to  take  him, 
and  convey  him  to  the  jail  of  the  county,  there  to  remain  until 
he  pays  that  sum.  not  exceeding  thirty  days.  Upon  the  delin- 
nuent  being  committed  to  jail,  the  keeper  thereof  must  keep  him 
in  close  custody  therein,  until  he  is  entitled  to  a  discharge,  as 
specified  in  the  execution. 

Id..  I  88. 
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I  8978.  Monmr  collected  i  bow  apylled* 

The  money  collected  by  virtue  of  the  execution  must  be  foct^ 
with  paid  by  the  constable  to  the  justice.  The  justice  mniU 
within  ten  days  after  he  receives  a  fine,  or  any  part  tber«ol, 
from  the  constable  ox  the  delinquent,  pa^  the  money  to  the  officer, 
to  whom  the  fines  are  directed  to  be  paid,  by  section  2875  of  this 
act,  for  the  use  of  the  poor. 

a  R.  B.  288.  240,  |  80. 

f  2979.  Detaultlntf  witness  liable  for  damases. 

A  person,  subpoenaed  all  prescribed  in  this  article,  who  ne^ 
lects  or  refuses  to  obey  the  subpoena,  or  to  testify,  is  also  liable 
to  the  party,  in  whose  behalf  ne  was  subpoenaed,  for  all  dam- 
ages which  the  party  sustains  by  reason  of  nls  neglect  or  refoial 

Id..   I  90,  sm'd. 
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Cammiinon  to  take  testimony* 

Sec.  2060.  Oommlfslon  to  examine  witness  upon  interrogAHortet. 
2981.  Id.;  orallj. 
2862.  When  nod  how  canted. 
2WiS.  Af^rnmoDt. 

2984.  Execution  and  return  of  commiision. 
2W5.  Receipt  thereof  of  iostlce. 
asea.  Whwi  depoeltloo  eWdence. 
2967.  Powers   of    commissioners. 


I  8880.  Commlsalon  to  exmmlne  YritnesB  upon  latere 
roffsttories. 

Where  tlie  defendant  haa  neglected  to  appear  apon  the  return 
of  a  aammona,  or  haa  failed  to  answer  the  complaint,  or  where 
an  iaaue  of  fact  has  beea  joined  in  an  action;  and  it  appeara,  bj 
allidavitt  npon  the  application  of  either  party,  that  a  witnesa.  not 
within  the  county  wbere  the  action  is  pending,  or  an  adjoining 
county,  is  material  in  the  prosecution  or  defence  of  the  action, 
the  justice  may  award  a  commission  to  one  or  more  competent 
persona,  authorising  them,  or  either  of  them,  to  examine  the 
witneaa  under  oath,  upon  interrogatories  to  be  settled  by  the 
jaatice,  or  by  the  written  agreement  of  the  partiesy  and  indorsed 
upon  or  annexed  to  the  commission;  to  take  and  certify  the  de- 
position of  the  witness;  and  to  return  the  same  by  mail,  addressed 
to  the  justice. 

U  1838,  ch.  248.  9  2,  sm'd;  L.  1647,  eh.  829  (4  Bdm.  840>. 

9  S981.  M.i  ovallr* 

If  both  parties  expressly  consent,  a  commission,  granted  as 
prescribed  in  this  article,  may.  issue  without  written  interroga- 
tories, and  the  deposition  may  be  taken  upon  oral  questions.  In 
that  case,  section  '900  of  this  act  applies  to  the  execution  of  the 
commission;  and  a  copy  of  that  section  must  be  annexed  thereto. 
Notice  of  the  time  or  place  of  the  examination  of  a  witness,  by 
nrtue  thereof,  need  not  be  given. 

I  Sa82.  "Wl&en  and  how  granted. 

The  commission  may  be  granted  by  the  justice  without  notice, 
upon  the  application  of  the  plaintiff,  made  at  the  return  of  the 
summons,  or  upon  the  application  of  either  party,  made  at  the 
time  of  the  joinder  of  issue.  It  may  also  be  granted  at  any  time 
after  the  joinder  of  issue,  uuon  the  aoplicatioti  of  oJther  party. 
accompanied  with  proof,  by  affidavit,  that  six  days'  written  notice 
of  the  opplication  has  been  served  upon  the  adverse  party,  either 
personally,  or  by  service  upon  the  attorney,  who  appeared  for 
him  before  the  justice. 

L.  1888.  cb.  248.  S  8. 


I  886S.  AdJovraiBent. 

Where  a  commission  Is  granted  upon  the  application  of  the 
plaintiff,  he  is  entitled  to  one  or  more  adjournments  of  the  trial, 
as  may  be  necessary  to  procure  the  commission  to  be  executed 

•  This  srticle  Is  mtde  app)1coWe  to  District  Courts  in  New  York  city,  by 
OoosoUdstlon   Act  of  1882.  cb.  410.  fi  1868. 
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and   ictui^^J;   uot  oxccediii;^   the  length  of   time  for  which  the 
trial  migtit  be  udjounieu  upuii  the  application  of  the  defendant 

L.   1841,  ch.  laS,  S  1  U  £dm.  548] . 

I  2U84.  Kxeention  and  return  of  commiaalon. 

The  ouumiiBsiou  mubt  be  executed  and  returned,  as  prescribed 
in  8ectiuu  UOl  of  thitt  act;  and  a  copy  of  that  section  miut  be 
annexed  thereto,  except  that  subdivision  sixth  thereof  may  be 
omitted. 

Substituted  for  L.  1838.  ch.  243,  9  4  (4  Bdm.  641). 

9  2fi98S.  Receipt  thereof  by  JiMtiee. 

The  justice,  to  whom  the  packac^e  containin^r  the  cominiwkHi  it 
transmitted  by  mail,  must  leef^iye  it  from  the  post-office,  and 
open  and  file  it,  indorsing  thereupon  the  date  of  his  so  doing.  It 
must  remain  on  file  with  him,  until  the  trial;  but  either  psrty 
is  entitled  to  inspect  it  on  file. 

9  2S886.  When  deposttion  eTtdence. 

Sections  902  and  903  of  this  act  apply  to  a  commission,  issued 
as  prescribed  in  this  article;  and  to  the  execution  thereof.  A 
deposition  taken  thereunder  may  be  read  in  evidence  upon  the 
trial  by  either  party,  and  has  the  ^fieet  specified  in  section  911 
of  this  act. 

9  2987.  Powers   of  eoBtmlaatoseTO. 

Where  the  commission  is  executed  within  the  State,  the  com- 
missioner, or,  if  there  are  two  or  more,  a  majority  of  them,  have 
the  same  power  to  issue  a  subpoena,  to  swear  a  witness,  and  to 
compel  his  attendance,  that  a  justice  of  the  peace  has*  ib  ab 
action  pending  before  him. 

L.   1841.  cb.  188.  f  3  (4  Bdm.  540). 
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TITIiZ!  V. 

Trial  and  its  incidenfs. 

Sec.  298S.  Effect  of  failure  of  defendant  to  appear. 
2089.  WheD  Justice  to  try  Ifwne  of  fact. 
21i00.  '^heu  jury  trial  may  be  demanded. 
2991.  Drawing  jurors. 

2902.  Id. ;   in  action  between   two  towns,  etc 
2993.  Venire;   service  and  return  thereof. 
2094.  Ballots;  bow  prepared. 

2995.  Drawing  Jurors. 

2996.  Jurors  in  default 
2907.  New  Tenlre.  etc. 

2998.  Juror's  oatb. 

2999.  Jury  to  hear  proofs. 

3000.  Wttnera's  ooth. 

3001.  Witni^s  refnnlni;  to  bo  sworn,  etc.     Warrant  thereupon. 
.K'02.  Contents  of  warrant:  Imprlsoniuent  of  recusant  witness. 

3003.  Adjournment  thereup<jn. 

3004.  Ex  parte  affidavit;  when  evidence. 

3005.  Competency  of  witness;   how  determined. 
3000.  Constable  to  keep  jury;  his  oatb. 

3007.  Rendition  of  verdict;   plaintiff  need  not  be  called. 
;^»>0S.  Jury   wl'.en   to  Ix>  diKchargetl :   now  venire. 
3000.  Fine  to  be  imposed  on  defaultlnf;  jurur. 

I    2968.    [Am'd,    1006.}      Bffect   f»f   failure   of  defendaHt  tit 


Where  the  defendant  mnkes  default  in  appearing  or  pleadinif, 
upon  the  return  of  a  summons,  which  has  been  dnly  served  as 
prescribed  in  this  chapter,  the  justice  must  hear  the  allegations 
and  proofs  of  the  plaintiff,  and  render  judgment  according  to 
law  and  equit.v,  as  the  very  right  of  the  case  appears,  except  in 
an  action,  commenced  by  the  service  of  a  summons  and  verified 
c*om plaint  as  provided  by  section,  twenty-nine  hundred  and  thirty- 
six  of  this  code,  in  which  case  judgment  may  be  entered  as 
provided  by  section  twenty-eight  hundn?d  and  ninety-one  of  this 
code. 

2  R.  b.  242.  S  03  (2  Edni.  259)  >;  T..  1900.  oh.  201.  In  effect  Sept.  1» 
1906. 

I  2&80,  ^'hen  Justice  to  try  l««ue  of  fact. 

Where  an  issue  of  fact  has  been  joined,  if  neither  party  de- 
mands a  trial  by  jury,  the  justice  must  try  the  issue  hear  the 
allegations  and  proofs  of  the  parties  and  render  judgment  as 
prescribed  in  the  last  section. 

Id.,  i  91. 

i  29(K>.  [Am*c1,  1897,  1900.1  \%'^lien  Jurr  trial  may  be  de- 
manded. 

At  the  time  when  an  issue  of  fact  is  joined  either  party  may 
demand  a  trial  by  jury,  ami  unless  so  demanded  at  the  joining  of 
issue  a  jury  trial  is  waived.  The  party  demanding  a  trial  by  jury 
shall  thereupon  pay  to  the  justice  the  statutory  fees  for  the  at- 
tendance of  each  person  to  be  summoned  and  for  the  jurors  to 
serve  upon  the  trial,  and  also  the  fees  to  which  the  constable  is 
entitled  for  notifying  the  persons  to  be  drawn  as  jurors.  The 
fees  to  deposited  shall  be  delivered  by  the  justice  to  the  cos 
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stable  serviog  the  yenire,  and  by  him  shall  be  paid  out  as  re- 
quired by  law.  In  default  of  a  deposit  as  aforesaid  the  Justice 
shall  proceed  as  if  no.  demand  for  trial  by  jury  had  been  made. 
And  the  town  clerk  of  every  town  in  this  state  shall  deliver  to 
each  of  the  justices  of  the  peace  in  hit  town  a  certified  copy  of 
the  list  filed  with  him,  in  pursuance  of  section  five  hundred  and 
five  of  the  judiciary  law,  and  he  shall  alao  deliver  to  ««ich  of 
said  justices  a  certified  copy  of  any  such  list  hereafter  file«i  with 
him,  within  ten  days  after  the  »ame  fihall  be  filed.  The  town 
clerk  is  entitled  to  a  fee  of  one  dollar  for  each  copy  of  said  list 
so  delivered.  Any  town  clerk  who  shall  neglect  to  deliver  a 
copy  of  the  list  to  each  of  the  justices  of  the  town  within  the 
time  above  prescribed,  shall  forfeit  ten  dollars  for  each  failure, 
to  be  sued  for  and  recovered  by  the  overseers  of  the  poor  of  said 
town  for  the  use  of  the  poor  of  said  town. 

Id.,   I  93,   am*a:   L.   1897.   oh.    14G.     AmM  hj  U   190a.   eb.   65.    f  S.     8w 
note  82  ot  noti^.H  of  Roiird  of  Slatutory  CoDsoIidatioa  at  cbiI  of  mde. 

i   2901.   lAm*d,   1909.]      Dr«wt»ir  Juror*. 

When  a  trial  by  jury  is  duly  demanded,  the  justice  muat  fortli- 
with  openly  draw  twelve  ballots  from  a  box  or  other  receptacle 
containingr  the  names  of  the  persons  who  are  returned  as  jurors 
of  the  town  to  the  courts  of  record  of  the  county  upon  the  lait 
list  thereof  received   by  him  from  the   town  clerk  as  Jurors  to 
attend   and   try  said  cause,   on  a  day  to   which  the  cause  shall 
then  be  adjourned  by  him,  not  more  than  eight  days  from  the 
joining  of  issue,  unless  the  parties  consent  to  a  longer  a^um- 
meut,  which   consent   shall   be  entered   in   the  justice's  minutes. 
The  ballots  shall  be  of  the  same  description  as  thoce  prescribed 
in  section  twenty-nine  hundred  and  ninety-four  of  this  act,  but 
they  may  be,  or  may  previously  have  been  prepared  by  a  justice. 
If  a  person  whose  name  is  thus  drawn,  in  the  judgment  of  the 
justice,   resides  more  than  three  miles  from  the  place  of  trial, 
the  justice  may  set  aside  such  juror,   and  he  may   excuse  any 
juror  who  comes  within  the   provisions  of  section  five  hundred 
and   forty-four  of  the  judiciary   law,   and   in  either   case  draw 
another  ballot,   and  continue  to  do  so   until  twelve  are  drawn. 
After  the  adjournment  of  the  court,  at  which  a  jury  trial  has 
been   had,   the  justice   must  deposit   the  ballots   containing  the 
names  of  those  who  attended  and  served,  in  another  box  kept  by 
him.      The  ballots  containing  the  names  of  those  who  did  not 
appear  and  serve  must  be  returned  by  the  justice  to  the  box 
from  which  they  were  taken.     If  at  the  time  of  drawing  Jurors 
for  the  court  there  is  not  a  sufflcient  number  of  ballots  remain- 
ing in  the  original  box,  the  Justice,  upon  drawing  all  the  ballots 
therein,  must  draw  the  necessar;^'  number  from  the  second  box 
containing  the   names  of  those  jurors   who  have  before  served, 
as  in  this  section  prescribed,  and  must  continue  to  draw  from 
that  box  until  a  new  list  or  Jurors  is  delivered  to  him  by  said 
town   clerk. 

Am'd  hy  L.  1900,  oh.  6S,  I  S.  See  note  83  of  pot^  of  BoafA  of  Stat- 
utory Consolidation  at  <»nd  of  code. 

S  2092.  Id,)  In  actio  a  betwee»  t'vro  t^nrms,  eto« 

Where  the  action  Is  between  two  towns  or  cities,  or  between 
a  town  and  a  city,  the  venire  mnat  direct  the  constabW  to  aodfy 
twelve  men  of  the  county,  who  are  qualified  and  not  exempt  •« 
prescribed  in  the  last  section,  and  who  are  not  intererted  In  tat 
matter  at  issue,  to  form  a  jury  for  the  trial  of  the  action. 

2  B.   S.   242,   i   90. 
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f  SB008.  Delivery,  execntlon  and  return  of  venire.  [ 

The  justice  must  insert  tlie  names  of  the  jurors  so  drawn,  in 
a  venire,  and  deliver  or  cause  it  to  be  delivered  to  a  constable 
of  the  county  disinterested  between  the  parties.  The  constable 
must,  at  least  three  days  before  the  day  therein  stated,  notify 
each  of  the  persons  whose  names  have  been  therein  inserted, 
by  reading  it  or  stating  the  substance  thereof  to  the  person  so 
serTed.  But  the  sei-vice  shall  not  be  affected  by  the  constable's 
failure,  after  diligent  search,  to  find  any  of  the  persons  eo 
named.  The  constable  must  make  his  return  upon  the  venire, 
certifying  that  he  has  so  personally  served  it  upon  each  of  the 
jurors  whose  names  are  therein  inserted,  or  if  any  were  not 
served,  stating  the  reason  for  such  omission.  Any  constable 
making  a  false  return  upon  such  venire  is  guilty  of  a  misd^i- 
meauor.  Any  person  so  served  and  not  attending  at  the  time 
and  place  to  which  the  cause  was  so  adjourned,  is  guilty  of  a 
contempt  of  court,  punishable  by  a  fine  not  exceeding  ten  dollars, 
which  the  justice  may  impose  forthwith  by  an  entry  in  his 
minutes  of  the  imposition  of  such  fine,  to  be  collected  by  execu- 
tion issued  by  the  justice  as  upon  a  judgment,  with  costs  of  the 
levy,  and  which  fine  shall  be  paid  over  to  the  use  of  the  poor 
of  the  county  by  the  justice,  but  upon  the  presentation  of  a 
reasonable  and  suiBcient  excuse  by  or  on  behalf  of  the  person 
so  fined,  the  justice  may,  at  any  time,  remit  such  fine,  or  any 
part  thereof. 

2  R.  S.  242.  ii  97.  08;  L.  1847.  ch.  470,  f  3  (Edm.   691). 

I   2994.  Ballots  I  liovr   prepared. 

Per  the  purpose  of  procuring  a  jury  to  try  the  action,  the 
jostice  must  prepare,  or  cause  to  be  prepared,  ballots,  uniform. 
as  nearly  as  may  be,  in  appearance,  by  writing  the  name  of  each 
person  returned,  who  attends,  upon  a  separate  piece  of  paper. 
The  constable,  in  the  presence  of  the  justice,  must  roll  up  or 
fold  each  ballot  in  the  same  manner,  as  nearly  as  may  be,  so 
as  to  resemble  the  others,  and  so  that  the  name  is  not  visible. 
Tbe  ballots  must  be  deposited  in  a  box,  or  other  convenient 
receptacle. 

M.,  I  M. 
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The  justice  must  then  openly  draw  out,  one  after  another,  six 
of  the  ballotH.  If  a  person,  wnose  name  is  drawn,  is  challenjrpd 
and  set  aside,  or  is  excusea,  another  ballot  must  be  drawn,  tnd 
so  on,  Buceessively,  until  the  required  number  of  jnrors  is  ob- 
tained. The  parties  may  elect  to  try  the  cause  by  a  less  number 
than  six  jurors-,  at  any  time  before  a  witness  is  sworn.  The 
persons  so  selected  as  herein  provided,  constitttte  the  jury  to 
try  the  actioa. 

Id.,   I  100. 

i  2980.  Jurors  In  default. 

If  ^  sufficient  number  of  competent  jurors  do  not  attend,  th« 
justice  shall  issue  an  attachment  against  all  defaultinif  jurors, 
and  shall  place  the  same  in  the  hands  of  the  oflicer  who  sum* 
moued  the  same,  commanding  him  forthwith  to  attach  su<*h 
jurors  and  to  bring  them  before  him  at  a  time  specified  not 
more  than  thirty-six  hours  thereafter,  to  which  the  cause  must 
be  adjourned.  The  juror  or  jurors  so  attached  shall,  in  additi>in 
to  the  fine  specified  in  section  2993  of  this  act,  be  required  to 
pay  the  expense  of  the  attachment  and  service  thereof;  which 
shall  be  the  officer's  fees,  tof^ether  with  all  necessary  expense 
ipcnrred  by  him  in  serviuff  said  attachment,  to  be  audited  and 
nxed,  to  be  enforced  in  the  game  manner,  and  when  collected 
to  be  paid  to  the  officer  or  the  party  who  has  paid  the  same. 
Any  person  so  attached  and  disobeying  or  resisting  the  service 
of  said  attachment  is  guilty  ot  a  misdemeanor. 

i  809T.   [Am'd,  1892.]     Vew  ventre,  etc. 

If  the  constable,  to  whom  the  venire  is  delivered,  does  not 
return  it  as  required  thereby;  or  it  is  for  any  reason  set  aside, 
the  justice  must  proceed  to  draw  another  jury,  in  the  mann«>r 
prescribed  in  the  foregoing  sections,  which  shall  be  summoned 
in  like  manner  as  the  first  jury.  If  a  full  jury,  drawn  from 
those  returned  as  prescribed  m  the  foregoing  sections  cannot  be 
obtained,  the  justice  may  direct  the  constable  to  require  the 
attendance  forthwith,  or  at  such  time  as  he  may  designate,  not 
longer  than  twenty-four  hours  after  the  issuing  thereof,  of  such 
a  number  of  talesmen,  from  the  bystanders  or  from  the  town, 
qualified  to  serve  as  jurors,  as  he  deems  sufficient  for  the  pur- 
pose; or  in  his  discretion  ho  may  draw  from  the  jury  box,  double 
the  number  of  jurors  required  to  complete  the  jury  in  the 
manner  required  oy  the  foregoing  sections,  which  shall  be  sum- 
moucMl  in  like  manner  as  the  first  jruy,  and  he  shall  contlnne  to 
do  so  till  a  jury  is  obtained.  Nothing  hereinbefore  contained 
shall  preclude  the  justice  from  adjourning  the  trial  of  the  case, 
on  his  own  motion,  or  on  the  apphcation  of  either  of  the  ptrtiej 
to  the  action,  as  provided  by  sections  twentjr-nine  hundred  and 
fifty-nine  to  twenty-nine  hundred  and  sixty-eight  of  the  Code  of 
Civil  Procedure. 

L.    1892.  ch.   5CT. 

i  2998.  Jaror'M  oath. 

The  justice  must  administer  an  oath  or  affirmation  to  each 
juror,   well   and   truly   to   try  the   matter   in   difference  between 

1  plaintiff,   and  ,   defendant,  and   unless  (ii»- 

charged  by  the  justice,  a  true  verdict  to  give*  according  to  the 
evidence. 

2  R.  S.  242,  f  103. 
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i  2800.  flnvr  to  h^mr  9V0af«. 

After  the  jurora  bavu  bteii  duly  sworu,  they  must  sit  together, 
and  bear  the  iiUegat.bUH  aud  proofs  of  the  parties,  which  mast 
be  made  pubiicly,  iu  their  preaeuce. 

14.,    I    104. 

i  aooo.  WItneas'a  omth. 

A  person  offered  as  a  witness  must,  before  any  testimony  is 
given  by  him.  he  d^^ly  sworj)  or  affirmed,  to  the  effect  that  the 
evidence  which  he  shall  give,  relating  to  the  matter  in  difference 

between ,  plamtiff,  and ,  defendant,  shall 

be  the  truth,  the  whole  truth,  and  uotning  but  the  truth. 

Id.,    I    |08. 

I  3001.  lYftnesn  Tfiinuinm  Ip  bp  aworiiy  et<s.  Warrant 
tbereai^on. 

Where  a  witness,  attending  before  a  justice  in  an  action,  re- 
fuses to  be  sWorn  or  affirmed  in  the  form  prescribed  by  law;  or 
to  answer  a  pertinent  ana  pi:oper  question;  or  neglects  or  refuses 
to  produce  a  book  or  paper  wihch  he  has  been  duly  subpoenaeil 
to  produce,  as  prescribed  in  section  2909  of  this  act,  or  duly 
required  to  produce  by  an  order,  made  as  prescribed  in  section 
867  of  this  act:  and  the  party,  at  whose  instance  he  attended, 
makes  oath  that  the  testimopy  of  the  witness,  or  that  the  book 
or  paper  is  so  far  material,  thot  without  it  he  cannot  sarolv 
proceed  with  the  trial  of  the  action,  the  justice  may,  by  warrant, 
conimit  the  witness  to  the  jail  of  the  county. 

Id.,   i  279.   Ad'd. 

t  SO02.  Coiitents  of  wi^r|^ant|  Imprisonment  of  recnsant 
^^Ifnoaa* 

,^The  warrant  must  specify  the  cause  for  which  it  is  issued. 
If  it  is  Issued  for  refusiuj?  to  answer  a  question,  the  quoHtion 
must  be  specified  therein;  if  for  neglecting  or  refusing  to  pro- 
duce a  book  or  paper,  the  same  must  be  described  with  conve- 
nient certainty.  Tho  recusant  witness  must  be  closely  confined, 
by  virtue  of  the  warrant,  until  he  submits  to  be  sworn  or 
affirmed,  or  to  answer,  or  to  produce  the  book  or  paper  required, 
•■-.^^^  £***?  S'^y  be;  or  is  otherwise  discharged  according  to  law. 

The  justice  must  thereupon,  from  time  to  time,  at  the  fequest 
of  the  party  m  whose  behalf  the  witness  attended,  adjourn  the 
trlal,^  until  the  witness  testifies,  or  produces  the  book  or  paper 
required,  or  dies,  or  becomfi«  a  laoatic,  or  is  discharged  accord- 
iDg  lO  law* 

Id.,  I  m. 

I  8004.  Bz  part*  a8l4aTit|  when  orldence. 

^_iA"  *^?^J)*''t«  affidavit  shall  not  be  received  in  evidence  upon  a 
trial,  witHout  the  consent  of  both  parties,  except  in  a  case  whew 
It  18  specially  allowed  by  law.  »  »-  *^  • 

3  B.  8.  242.  f  i05. 
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i  3006.  Competency   of  -vHtneaai   liow   detennlned. 

An  objection  to  the  competency  of  a  witness  must  he  tried  and 
determined  by  th«e  justice.  Where  the  ground  of  the  objection 
depends  upon  a  matter  of  fact,  evidence  may  be  gi^^n  there- 
upon, a8  upon  any  other  question  of  fact;  except  that,  if  the  wit- 
ness is  examined  thereupon  by  the  party  objecting,  no  other  tes- 
timony shall  be  received  from  either  party  as  to  his  competencT. 

Id..  I  107. 

§  3000,  ConatAble  to  keep  Jufy;  hi«  oath. 

After  hearing  the  allegations  and  proofs,  the  jury  must  be  kefit 
together  in  a  private  and  convenient  place,  under  the  charge  of 
a  constable,  until  they  all  agree  upon  their  verdict;  and,  for  thai 
purpose,  the  justice  shall  administer  to  the  constable  the  follow- 
ing oath:  '*  You  swear  in  the  presence  of  Almighty  God,  that  yon 
will,  to  the  utmost  of  your  ability,  keep  the  persons  sworn  as 
jurors  upon  this  trial  together,  in  a  private  and  convenient  plaot». 
without  any  meat  or  drink  except  such  as  shall  be  ordered  by  me: 
that  you  will  not  suffer  any  communication  to  be' made  to  them, 
orally  or  otherwise;  that  you  will  not  communicate  with  them 
yourself,  orally  or  otherwise,  unless  by  my  order,  or  to  ask 
thoin  whether  they  have  agreed  upon  their  verdict,  until  they  are 
discharged;  and  that  you  will  not,  before  they  render  their 
verdict,  communicate  to  any  person  the  state  of  their  delibera- 
tions, or  the  verdict  they  have  agreed  upon." 

Id.,   f   109. 

$  3007.  Rendition  of  -rerdieti  platntUT  need  not  %e 
called. 

When  the  Jurors  have  agreed  upon  their  verdict,  they  mnst 
publicly  deliver  it  to  the  justice,  who  must  enter  it  in  his  docket 
nook.  It  is  not  necessary  to  call  the  plaintiff  before  receiyiiig 
the  verdict:  and  the  plaintiff  cannot  submit  to  a  nonsuit  or 
withdraw  the  action,  after  the  cause  has  been  committed  to  the 
jury. 

Id.,  f   110. 

1  3008.  Jury  'when  to  be  dlacharg'edi  ne^r  T-entre. 

Whore  the  justice  is  satisfied  that  the  jurors  cannot  agree 
upon  a  verdict,  after  having  been  out  a  reasonable  time,  he  may 
discharge  them,  and  issue  a  new  venire,  returnable  within  forty- 
eight  hours:  unless  the  parties  consent,  and  their  consent  i« 
entered  in  the  justice's  docket-book,  that  the  justice  may  render 
judgment  ui)on  the  evidence  already  before  him;  which  he  may 
do,  in*  that  case. 

2  tt.   S.   242,    I    m, 

S  3000.  Fine  to  be  Inipoaed   on   defanltlnjr  Inror. 

A  person  duly  notified  to  attend  as  a  juror,  who  falls  to  at- 
tend, or,  attending,  refuses  to  serve,  without  a  reasonable  ex- 
cuse, proved  by  his  oath,  or  the  oath  of  another  person,  is  liable 
to  the  same  fine,  to  be  imposed  and  collected,  with  costs,  in  like 
manner,  and  applied  to  the  same  use,  as  Is  prescribed  in  trticle 
second  of  title  fourth  of  this  chapter,  with  respect  to  a  per«m 
BuTipnenaod  as  a  witness,  and  not  attending,  or  attending  and 
refusing  to  testify. 

Id.,  f  112,  am*d;  L.  187S,  ch.  146   (0  Edm.  690). 
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TITLE  in. 
Judgment ;  and  docketing  th/d  aamib 

Sec.  8010.  Judfmedt  1^  confenlon. 

3U11.  Id.;    mode  of  conf easing  Judgment. 

3U12.  Id.;  when  void. 

itul3.  Judgment  of  nonsuit. 

8014.  Judgment  upon  Terdlct,  etc. 

3ul5.  When  Judgment  to  be  rendered. 

3016.  Remlttlnir  part  of  yerdlct.   etc 

3U17.  Transcript  of  Judgment;  docketing  tbe  taniiw 

8018.  Id.;  when  execution  may  ib»u«  iigii inrt  ihmmoo. 

81119.  Id.;  In  action  for  a  chattel. 

3(120.  Judgment  against  Joint  debtors. 

8i>21.  !>ooketinff  the  same;  action  tbereupon. 

3022    Docketing  Judgment   la   another   county. 

3023.  Justice  may  give  transcript,  after  expiration  of  bis  tmi. 

I  3010.  Judffmeiit  hy  confesalon. 

A  justice  of  the  peace  may  enter  a  judgment  upon  the  con* 
fesHion  of  the  defendant,  in  any  case,  where  the  amount  con- 
f fussed  does  not  exceed  the  sum  of  five  hundred  dollars,  wlthi 
f$uch  a  Rtny  of  execution,  if  any,  as  is  agreed  upon  by  the  parties 
to  the  judgment. 

a  B.  8.  242.  i  113.     See  U  28M,  822i. 

I  3011.  Id. I  mode  of  confe««liifr  Jadffment. 

A  judgment  upon  confession  shall  not  be  rendered  unless  the 
following  requisites  are  complied  with: 

1.  The  defendant  must  personally  appear  before  the  Justice. 

2.  The  confession  must  be  in  writing,  signed  by  the  defendant, 
and  filed  with  the  justice. 

?^.  If  the  judgment  is  confessed  for  a  sum  exceeding  fifty 
dollars,  the  confession  must  be  accompanied  with  the  affidavit 
nf  the  defendant  and  of  the  plaintiff,  stating  that  the  defendant 
in  houpstly  and  justly  indebted  to  the  plaintiff  in  the  sum  spe- 
cified therein,  over  and  above  all  just  demands  which  the  de- 
fendant has  against  the  plaintiff:  and  that  the  confession  is  not 
made  or  taken  with  intent  to  defraud  any  creditor. 

Id.,  f  114. 

I  8012.  Id. I  vrhen  Told. 

A  judgment  confessed,  otherwise  than  as  prescribed  in  the 
last  section.  Is  void,  as  against  every  person,  except  a  purchaser 
in  good  faith  of  property,  real  or  personal,  thereunder,  and  the 
defendant  making  the  confession* 

Id..  9  115. 

I  3013.  Jadffment  of  nonsuit. 

Judgment  of  nonsuit,  with  costs,  must  be  rendered  against  a 
plaintiff  prosecuting  an  action  before  a  justice  of  the  peace,  in 
either  of  the  following  cases: 

1.  If  lie  discontinues  or  withdraws  the  action. 

Z  If  he  fails  to  appear  within  one  hour  after  the  summons  is 
returnable,  or  within  one  liour  after  the  time  to  which  the  trial 
has  been  adjourned. 

3,  If  lie  is  nonsuited  upon  the  trial. 

Id.,  f  no. 
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«  8014.  Jadvment  upon  ▼erdlet*  etc»« 

Where  a  verdict,  or  the  decision  of  the  justice  apon  a  trial 
without  a  jurfi  ia  rendered  in  favor  of  either  party,  the  jastice 
must  render  judgment  against  the  adverse  party  in  confnrmi j 
thereto,  with  costs,  except  as  is  otherwise  speclallj  prewiribed 
by  law. 
Substituted  for  2  B.  8.  242,  H  120  and  121. 

i  801S.  "WlieM  Jadsment  to  be  rendered. 

Where  the  plaintiff  is  nonsuited,  or  discontinues  or  withdraws 
the  action;  or  where  judgment  is  confessed,  or  a  verdict  is  ren- 
dered; or  where,  at  the  close  of  the  tfinl.  the  defendant  is  II 
custody j  the  justice  must  forthwith  render  judgment.  And  enter 
it  in  his  docltet-l'ook.  In  evefy  other  case,  he  must  render 
judgment,  and  enter  it  in  his  docket-boolc.  within  four  days  after 
the  cause  has  been  finally  submitted  to  him. 

Id.,  I  124.  ^ 

i  8016.  Remlttlnir  part  of  Terdlet,  eto. 

Where  a  venlict,  <»r  tlie  deciiaion  of  the  justice  upon  a  triaJ 
without  a  jury,  is  mulered  in  favor  of  either  party  for  a  sum  of 
money,  the  prevailing  party  may  remit  any  portion  thereof,  and 
take  judgment  for  the  residue. 

Id.,  i  126. 

8  8017.  [Axn'd,  1804.]  Transcrlpi  of  Jadffment)  dooketiad 
the  same. 

A  justice  of  the  peace  who  renders  a  judgment,  except  in  an 
action  to  recover  a  chattel,  must,  upon  the  application  of  the 
party  in  whose  favor  the  judgment  was  rendered,  and  the  pay- 
ment of  the  fee  therefor,  deliver  to  him  a  transcript  of  the  judg- 
ment. The  county  clerk  of  the  county  in  which  the  judgment 
was  rendered  must,  upon  the  presentation  of  the  transcript  sad 
payment  of  the  fee  therefor,  if  within  six  years  after  the  render 
ing  thereof,  indorse  thereupon  the  date  of  its  receipt,  file  it  in  liis 
omce  and  docket  the  judgment  as  of  the  time  of  the  receipt  of 
the  transcript  in  the  book  kept  by  him  for  that  purpose,  as  pre- 
scribed in  article  third,  title  first  of  chapter  eleven  of  this  act. 
Thenceforth  the  judgment  is  deemed  a  judgment  of  the  county 
court  of  that  county,  and  must  be  enforced  accordingly;  except 
that  an  execution  can  be  issued  thereupoti  only  by  the  connty 
clerk,  as  prescribed  in  lection  thirty  hundred  and  forty-three  of 
this  act,  and  that  the  judgment  is  not  a  lien  upon,  and  cannot 
be  enforced  against,  real  property,  unless  it  is  for  twesty-fire 
dollars  or  more,  exclusive  of  costs. 

Ck>.  Proc.  part  of  f  63;  L.  1894,  ch.  807.    bm  i  tie. 


I  8018.  Id.t  vrhen  execntlon  mdy  Issue  dfrdlmit  pettwu.    ' 

If  the  action,  in  which  the  judgment  is  rendered,  ia  one  of  th  • 
actions  specified  in  subdivision  first  or  second  of  seetiofi 
2895  of  this  act,  or  if  nn  order  of  nrreat  was  granted,  and  ^** 
executed,  in  a  case  specified  in  subdivision  third  of  that  sectkm. 
and,  In  either  case,  li'  the  def»^ndnnt  is  n  male  person,  the  jnsticf 
muPt  insert,  in  each  transoript  rl^f*n  br  him.  as  prescribed  in 
the  Inst  section,  the  words.  "  defendant  liable  to  execution  ataia^t 
his  poraon  ";  and  a  like  note  mnst  alao  he  made  in  the  docket 
qt  the  judgment,  made  by  the  county  clerk. 

$0Q 
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A  jQgtlce  of  the  peace,  who  reDders  judgment  for  a  chattel, 
irhlch  hai  been  dellrerea  to  the  ansucceBsful  party,  or  for  the 
ralne  thereof «  in  case  a  return  thereof  cannot  be  had^  mnat, 
where  the  ralne  exceeds  twenty-five  dollarc,  npoti  the  application 
of  the  party  in  whose  favor  the  judgment  was  rendered,  and 
Dayment  of  the  fee  therefor,  deliver  to  him  a  transcript  of  the 
Judgment,  stating  the  particulars  thereof.  The  county  cleric  of 
the  coun^,  in  which  the  judgment  was  rendered,  must,  upon  the 
presentation  of  the  transcript,  ^nd  payment  of  tne  fees  therefor, 
mdorse  thereupon  the  date  of  its  receipt,  file  it  in  his  office,  and 
doeket  the  judgment,  as  of  the  time  of  the  receipt  of  the  trans- 
cript, in  the  book  kept  by  him  for  that  purpose,  as  prescribed 
In  axticle  third  of  title  first  of  chapter  eleventh  ol  this  act,  and 
must  also  enter  in  the  docket  the  particulars  of  the  judgment, 
as  stated  in  the  transcript  of  the. justice.  Thenceforth  t^e  judg- 
ment  is  deemed  a  judgment  of  the  county  court  of  tnat  county, 
and  must  be  enforced  accordingly;  except  that  an  execution  can 
be  issued  thereupon  only  by  the  county  clerk,  as  prescribed  in 
section  3043  of  this  act. 

I  8090.  Jvdsmes^t  »ff«lnat  Joint  debtors. 

Where  an  action  is  brought  against  two  or  more  persons,  jointly 
indebted  upon  contract^  and  the  summons  is  served  upon  one  w 
more,  but  not  upon  all  of  them,  if  the  plaintiff  recovers  judgment, 
it  must  be  entered  against  all.  in  the  mode  nrescribed  in  section 
ld32  of  this  act  Sections  1^33,  1834,  and  1835  of  this  act  apply 
to  such  a  judgment,  and  to  each  execution  issued  thereupon; 
except  that,  where  the  justice  or  the  county  clerk  issues  the  exe- 
cution, he  must  make  the  indorsement  prescribed  in  section  1934 
of  this  act. 

SutMtltoted  for  2  R.  S..  U   122  aod  123. 

9  80S1.  Doolcetlnff  tlie  samei  aetlon  thereupon* 

The  justice  who  gives  a  transcript  of  a  judgment,  taken  as  pre- 
scribed in  the  last  section,  must  distinctly  d'^signate,  in  the  trans- 
cript, each  defendant  who  was  not  summoned.  Thereupon  the 
clerk,  who  dockets  the  judgment,  must  make  in  the  docket,  under 
or  opposite  the  name  of  each  defendant  not  summoned,  an  entry, 
as  prescribed  in  section  1936  of  this  act;  and  the  provisions  of 
Uiat  section  apply  to  the  judgment  so  docketed.  An  action,  upon 
a  judgment  so  docketed,  caa  be  maintained  in  a  justice's  court 
against  the  defendants  summoned,  only  in  a  like  case,  and  with 
like  effect,  as  if  they  were  the  only  defendants  in  the  original 
action.  An  action  may  be  maintained  against  the  defendants  not 
summoned,  as  prescribed  in  section  1937  of  this  act.  in  any  court 
having  jurisdiction  thereof;  and  the  plaintiff  is  entitled  to  costs, 
upon  recovering  final  judgment  therein,  where  the  sum  remaining 
unpaid  is  twenty-five  dollars  or  more. 

I  8032.  Doeketlns  Judgment  In  nnother  oountr* 

The  clerk,  with  whom  a  transcript  given  by  a  justice  is  filed, 
as  prescribed  in  either  of  the  foregoing  sections  of  this  title,  must 
fur^sh  to  any  person  applying  therefor,  and  paying  the  fees 
allowed  by  law,  one  or  more  transcripts  of  the  docket  of  the 
judgment,  attested  by  his  sijrnatnre.  A  county  clerk,  to  whom 
SQcn  a  transcript  is  presented,  must,  upon  payment  of  the  tees 
therefor,  immediately  file  it,  and  docket  the  judgment  in  the 
appropriate  docket-book  kept  in  his  office,  in  like  manner  as  the 
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judgment  was  docketed  by  the  first  coanty  clerk.  The  jndgnifDt, 
when  docketed  as  prescribed  in  this  section,  has  the  like  effect, 
with  respect  to  the  enforcement  thereof,  or  any  proceedings  there- 
under, or  by  Tirtue  thereof,  in  the  county  where  it  was  so  dock- 
eted,* as  if  it  was  rendered  by  a  justice  of  the  peace  of  that 
county,  and  docketed  upon  filing  his  transcript;  except  thtt 
where  an  application  for  leave  to  issue  an  execution  la  necesMir, 
it  must  be  made  to  the  county  court  of  the  county  where  the 
judgment  was  rendered. 
Go.  Proc.,  I  68,  and  B.  8..  part  «t  9  204. 


I  8028.  Justice  Wkmy  viTe  tr«B0«rtpt»  after  explntleB  •! 
his  tern. 

A  justice  of  the  peace,  whose  term  of  office  has  expired,  miy 
make  a  transcript  of  a  judgment  rendered  by  him,  as  prescribed 
in  either  <it  the  foregoing  sections  of  this  title. 


SXEOUTIONS.  il  MM-Xe 


fir. 


TXTUt  TIL 

■xMtttioau. 


Moda^leTr  uiil  wis, 
Mtvn  of  wewmUod. 

fin.  HAwBnMMiffaetjBilsniBiit. 
MB.  KknmtfiB  oimi  jadfiiHiDl  In  KUon  tor  •  ctultel. 
MM.  AotkauMnnoiiuUDteforDDtnnimiliigaieoDUra. 
MiO.  OOMHiMSast to Mt Dixtor «i«cuttoii a/lur rsnun dar. 
m!  Dnir  of  miulablf  wboHterm'uTafBceliueiDlnd. 

I  8024.  nriaen  J  a  at]  of  bst  ■■■■«  exeenllan. 

At  any  time  within  five  years  after  eotrj  of  a  Judgment,  the 
justice  of  the  peace,  who  rendered  it,  being  In  office,  may  Uane 
■D  execution  thereopoQ,  nnlesa  it  has  been  docketed  In  the  countr 
clerk's  office. 
I».  Pros..  I K  nlKK.  U  ud  U. 

I  S03IB.  OcBeral  pegstaltcs  of  cxecBtlen. 

Ad  eiecDtion,  issued  by  a  Justice,  must  be  directed  generally 
to  any  constabie  of  the  same  couDty.  It  must  juteltigibly  de- 
scribe the  Judinnent,  atating  the  names  of  the  parties  in  whose 
favor,  and  against  whMs,  the  time  nheu,  and  the  nanie  of  the 
justice  by  whom,  the  judgmeot  was  rendered;  and  it  must  be 
made  returnable  to  the  jiutice,  within  eixty  days  ftftec  iti  date. 

KB..  puKtftin. 
I  SOIM.  BzeeaflOB  apoa  Jadvaacnt  (or  n>aa«T- 

An  eiecntion,  issuecl  upon  a  Judgment  for  a  aom  of  money, 
must  specify,  lit  the  body  thereof,  the  sum  recovered,  and  the 
Buoi  actually  due  upon  the  Judgment  at  the  date  of  the  execution ; 
and,  except  in  a  caae  where  special  proviaiou  is  otherwise  made 
by  law,  it  must,  substantially,  require  the  constable  to  satisfy 
the  Judgment,  together  with  his  fees,  out  of  the  personal  property 
of  the  judgment  debtor  within  the  county,  not  exempt  from  levy 
and  sale  by  virtue  of  an  ciecutiun;  anfl  to  bring  the  money 
before  the  Justice,  by  the  return  day  ot  the  executioo,  to  be 
rendered,  by  the  Justice  to  the  party  who  recovered  the  judg- 
ment If  the  judgment  was  recovered  against  a  male  person,  in 
cither  of  the  actions  specEGed  in  subdivision  first  or  second  of 
section  2896  oC  this  act;  or  if  an  order  of  arrest  waa  granted 
and  was  executed,  in  a  case  specified  in  subdivision  third  of  that 
section,  the  execution  must  also  oonunand  the  constable,  if  suf- 
ficient personal  property  cannot  be  found  to  satisfy  the  Jadgment, 
to  arrest  the  Judgment  debtor,  and  to  convey  him  to  the  Jail  of 
the  county,  there  to  remain  until  he  pays  the  judgment,  or  Is 
dlachsrged  according  to  law.  If  the  Judgment  was  rendered  la 
«■  BctlMi  to  recover  a  penalty  or  forfeiture  givan  by  a  statute 
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of  the  State,  the  justice  must  indorse  upon  the  ezecotioii  • 
reference  to  the  statute,  as  prescribed  in  section  1897  of  tbii 
act»  with  respect  to  a  copy  of  the  summons. 

B.  B.,  I  181.  am'd;  L.  1831,  eta.  800. 

f  8027.  Rene^rjil  of  execntloii. 

After  the  return,  wholly  or  partly  ansatisfied,  of  an  execution, 
issued  by  a  justice  of  tbe  peace,  he  may,  from  time  to  time, 
within  five  years  after  the  judinnent  was  rendered,  issue  a  new 
execution  or  renew  the  former  execution.  An  execution  is  re^ 
newed  by  a  written  indorsement  thereupon  to  that  efifect^  eignf^ 
by  the  justice,  and  dated  upon  the  day  when  it  is  made.  If  part 
of  the  execution  has  been  satisfied,  the  indorsement  mnst  state 
the  sum  remaining  due.  Each  indorsement  renews  the  executioD 
for  sixty  days  from  the  date  thereof.  A  justice  whose  term  of 
office  has  expired  may  thus  issue  or  renew  an  execution. 

Id.,   fiS  146  and  14T. 

g  3028.  Property  oxompt  from  cxoontiOM. 

The  same  personal  property  is  exempt  from  levy  and  sale,  by 
virtue  of  an  execution  issued  by  a  justice  of  the  peace,  whicn  is 
•xampt  from  levy  and  sale,  by  virtue  of  an  execution  issued  ont 
of  the  supreme  court,  and  in  the  like  cases,  and  nnder  the  same 
circumstances,  as  prescribed  in  sections  1889,  1800,  1381,  139S1 
1393,  and  1394  of  this  act,  and  the  other  special  provisiona  of 
Saw,  relating  to  such  an  exemption. 

Id.,  I  169,  am'd. 

I  8029.  Indorsement  of  levjri  notice  of  anle. 

A  constable,  who  takes  personal  property  into  hie  custody,  by 
virtue  of  an  execution,  must  indorse  upon  the  execution  the  time 
of  levying  upon  it.  He  must  immediately  post  conspicuously,  in 
at  least  three  public  places  of  the  city  or  town,  in  which  the 
property  was  taken,  written  or  printed  notices,  signed  b^  him, 
describing  the  property,  and  specifying  the  place,  withm  the 
same  city  or  town,  where,  and  the  time,  not  less  than  six  days 
after  the  posting,  when,  it  w^Ul  be  expoaed  for  sale. 

Id.,  S  148,  am'd. 

f  8080.  MoAe  of  le^r  and  sale. 

The  provisions  of  sections  1384,  1385,  1386,  1387,  1405.  1409, 
1410,  1411,  1412,  and  1428  of  this  act,  substituting  the  constable 
for  the  sheriff,  aoply  to  and  govern  the  levy  upon  and  sale  of 
personal  property,  by  virtue  of  an  execution  issued  by  a  justice 
of  the  peace;  except  where  a  different  rule  is  prescribed  in  this  act. 

I  3031.  Return  of  execution. 

The  constable  must  return  the  execution  to  the  justice,  and 
pay  to  him  the  amount  of  the  judgment,  with  interest,  or  so 
much  thereof  as  he  has  collected;  returning  the  surpluSi  if  aBy» 
to  the  person  from  whose  property  it  was  collected. 

H.  s.,  pftrt  U  I  140. 

I  3082r  Execution  aaralnst  the  peraom  tmprlsonaseat  of 

Jadflrment  debtor. 

For  want  of  snflScient  personal  property,  wbereon  to  levy,  the 
conatahle  must,  if  the  <'xecn<ion  rc-qutrea  it,  aneat  tha  jooiiaem 
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debtor,  »nd  cbiivey  him  to  the  jfiil  of  the  county.  The  keeper 
of  the  jail  rnunt  thereupon  keep  the  judgment  debtor  in  custody, 
in  all  rettpects  as  it  the  execution  wa»  iisHued  out  of  the  supreme 
court,  nutU  the  judgment  and  the  fees  of  the  constable  are  paid; 
or  until  the  Judgment  debtor  is  thence  discharged,  in  due  course 
of  law;  except  that  if  the  execution  has  an  indorsement,  showing 
that  the  judgment  was  rendered  in  an  action  for  a  penalty  or 
forfeiture,  given  by  a  statute  of  the  State,  the  sheriff  shall  not 
admit  the  judgment  debtor  to  the  liberties  of  the  jail. 

R.  Bm   part  of  ff  161   and  148. 

I  8033.  [Am'd,  1883.]      When  Jvdffineiit  debtor  to  be  dla- 


If  a  person  committed  to  jail  by  virtue  of  an  execution  issued 
by  a  justice  of  the  peace,  or  out  of  the  municipal  court  of  Buf- 
falo, or  by  virtue  of  an  execution  issued  by  a  county  clerk  on 
a  transcript  of  a  judgment  recovered  before  a  justice  of  the  peace, 
or  in  the  said  municipal  court  of  Buffalo,  has  a  family  within 
the  state  for  which  he  provides,  he  must  be  discharged,  after 
remaining  in  cnstody,  either  with  or  without  being  admitted  to 
the  jail  liberties,  thirty  days;  otherwise  he  must  be  discharged 
after  so  remain iug  sixty  days. 

Id..  I  1K2,  am*d.    Albany  City  Coart,  L.  1884.  eta.  122;  L.  1888.  eh.  96. 

f  8084.  AffldaTltf  dt«oliar«e. 

In  order  to  procure  a  discharge,  as  prescribed  in  the  last  section, 
the  prisoner  must  make,  and  deliver  to  the  sheriff  or  jailer,  an 
affidavit,  stating  the  facts  which  entitle  him  thereto,  according 
to  the  provisions  of  that  section.  Upon  receiving  such  an  atfi- 
davit  the  sheriff  or  jailer  must  forthwith  discharge  the  prisoner 
from  nls  custody.  He  must  thereupon  deliver  the  affidavit  to 
the  clerk  of  the  county,  who  must  tile  it  in  his  office,  without  fee. 

Id..  If  Utt  and  164. 

I  808B.  Penalty-  for  not  dlsoliarirtnv. 

A  sheriff  or  jailer,  who  refuses  to  discharge  the  prisoner,  upon 
receiving  snch  an  affidavit,  forfeits  twenty-tive  dollars  for  each 
day,  during  which  he  detains  the  prisoner;  to  be  recovered  by  the 
latter,  in  addition  to  any  damages,  which  he  sustains  by  reason 
of  the  false  imprisonment. 

Id.,   i  100. 

i  SO30.  Aflldavlt  a  defence  to  action  top  escape. 

The  receipt  of  such  nn  affidavit  is  a  defence,  to  an  action 
brought  against  the  sheriff  or  jailer,  by  reason  of  the  prisoner's 
discharge. 

Id.,  f  156. 

i  8087.  Dlscbaryc  not  to  affect  Indgrnient. 

Notwithatanding  the  discbarge  of  a  judgment  debtor,  as  pre- 
•<!ribed  in  the  Ifist  four  sectionp,  the  judgment  remains  valid  as 
against  his  property;  and  n  new  execution  may  be  issued  accord- 
ingly, as  if  he  had  not  been  imprisoned. 

Id.,  f  16T. 

I  S088.  Bvoentlon  npop  Jndirment  In  action  for  a  cbattol. 

In  an  action  for  a  chattol.  the  possession  of  which  has  not 
been   delivered   to  the   prevailing  party,   an  execution,  for  the 
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deliTerj  of  the  possession  thereof  to  him,  as  well  &a  tor  nsj 
damages  recovered  by  him,  may  be  issued  by  the  justice;  unless 
the  judgment  has  been  docketed  in  the  county  clerk's  office,  as 
prescribed  in  title  sixth  of  this  chapter.  It  must  be  to  the  same 
effect,  and  executed  in  the  same  manner,  as  a  like  execution 
issued  upon  a  judgment  rendered  in  the  supreme  court;  excepi 
.that  it  must  be  directed  generally  to  any  constable  of  the  county: 
and  that  the  direction  to  satisfy  a  sum  of  money,  out  of  the 
property  of  the  judgment  debtor,  must  be  in  the  form  prescribi^ 
in  this  title  for  a  like  direction,  where  an  execution  is  issued  bj 
a  justice  of  the  peace,  upon  a  judgment  for  a  sum  of  money. 

Substitute  for  L.  1866,  part  of  ch.  131. 


f  8089.  Action  aar»lnst  conatable  for  not  returnlns- 
cntlon. 

If  a  constable  fails  to  return  an  execution  within  five  days 
after  the  return  day  thereof^  the  party,  in  whose  favor  it  was  is- 
sued, may  recover,  in  an  action  against  the  constable,  the  umouui 
of  the  execution,  if  it  was  issued  upon  a  judgment  for  a  sum 
of  money;  or  if  it  was  for  the  delivery  of  the  possession  of  a 
chattel,  the  value  of  the  chattel,  as  specified  in  the  judgment, 
together  with  the  damages  and  costs  awarded  thereby:  and,  in 
either  case,  with  interest  from  the  time  when  the  judgment  was 
rendered, 

B.  8.,   i  159. 


I  8040.   Constable  not  to  net  nnder  exeentlon  mtter 
tarn  day. 

A  constable  shall  not  levy  upon  or  sell  property,  or  arrest  a 
defendant,  or  take  possession  of  a  chattel,  by  virtue  of  an  execn- 
tion,  after  the  time  limited  therein  for  its  return,  unless  the 
execution  has  been  renewed;  nor  shall  he  do  any -'act  under  a 
renewed  execution,  after  the  expiration  of  the  time  for  which 
it  has  been  renewed. 

Id.,  s  161. 

I  3041.  Action  affalnst  conatable  for  money  collected. 

Where  money,  collected  by  a  constable  upon  an  execution,  is 
not  paid  over  by  him  according  to  law,  any  person  entitled 
thereto  may  maintain  an  action  in  his  own  name,  upon  the  in- 
stmment  of  security  given  by  the  constable  and  his  sureties:  aad 
may  recover  therein  the  sum  so  collected,  with  interest  from 
the  time  when  it  was  collected. 

Id..    I  163. 

1  3042.  Duty  of  constable  Trliose  term  of  olllce  baa  ex- 
pired. 

A  constable,  to  whom  an  execution  is  delivered,  whose  tenn 
of  oflSce  expires  on  or  before  the  return  day  thereof,  must  PT<h 
rood  thereupon  in  the  same  manner,  as  if  his  term  of  office  mo 
not  expired:  and  he  and  his  sureties  are  liable  for  any  neri«J 
of  duty,  with  respect  to  the  execution:  or  for  money  coIl<*rtt'" 
thoronndor,  or  for  dainairos  snstained  by  reason  of  any  act 
ilono  by  the  constable,  touchinsr  the  execution,  in  the  BamemanaJ, 
and  to  the  same  extent,  as  if  his  tenn  of  oflSce  had  not  expired. 

Id..   fS  288  and  286.    See  L.  1872.  ch.  788  (9  Bdm.  481). 
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I    8048.  Bzeevtion  upon  Jvdffment  doelceted  irltlt  eownty 
clerk. 

'Where  a  judgment,  rendered  by  a  justice  of  the  peace,  has 
been  docketed  >vith  a  county  clerk,  upon  the  filing  either  of  a 
transcript  from  the  justice's  docket,  or  of  a  transcript  from  the 
clerk's  docket  of  another  county,  the  execution,  to  be  issued 
thereupon  by  the  county  clerk,  ^nust  be  in  the  same  form,  and 
executed  in  the  same  manner,  as  an  execution  issued  upon  a 
jad^mcnt  of  the  county  court;  except  as  otherwise  prescribed  in 
section  1367  of  this  act;  and  except,  also,  that,  where  the  judg- 
ment is  for  a  sum  less  than  twenty-five  dollars,  exclusive  of 
costs,  the  dirertfon  to  satisfy  the  judgment  out  of  the  real  prop- 
erty of  the  judgment  debtor  must  be  omitted.  In  that  case  the 
proTisions  of  this  act,  relating  to  the  satisfaction  of  an  execution 
ont  of  the  judgment  debtor's  real  property,  are  not  appiicabk 
thereto. 

C».  Pioc.,  I  64,  sabd.  IS.    See  9I  9017  mnd  IMT,  aato. 
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xiTLE  vm. 

Appaala, 

Article  U  Apptals   ffenenlly. 

iApiHiui  wnere  a  new  trial  I9  not  bad  In  tlie  tnpcUato 
Apptnl  tot  a  new  urlal  M  the  appeUate  oourt.^ 

ARTlCIiK  FIRST* 

Appeals  generaUy. 

Bee.  8044.  Jostlce'a  jodffment  fevietred  by  tppeal. 

du46.  Who  may  appeal;  to  wtaat  covrt  appeal  to  be  ttk*B» 
8046.  Appeal;   when  and  how  taken. 

3047.  Seryice  of  notice  upon  Jnatlce:  payment  of  coats  and 

3048.  Service  of  notice  open  reapondent. 
3040.  Amendment;  when  allowed. 

8060.  Undertaking  to  stay  execution  upon  Judgment* 

8061.  Proceedings;   how  stayed. 

8062.  Id.;  when  JuaUce  Is  dead.  etc. 
3063.  Ketum. 

8064.  Id.;   when  justice  has  gone  out  of  oflSce. 
8066.  Further  return;   how   compelled. 
8066.  Id.;    when  Justice  is  dead,   etc. 

3067.  Proceedings  when  error  In  fact  Is  alleged. 

3068.  Restitution   upon  reversal. 

3069.  Setting  off  costs  and  recovery. 
8000.  Certain  sums  may  be  Included  in  disbursements. 
3061.  Judgment-rolL 

I  8044.  Jiintlce*s  Jada-ment  revle'vred  by  appeal* 

The  only  mode  of  reviewing  a  judgment,  rendered  bj  a  jostloe 
of  the  peace  in  a  ciyll  action,  is  by  an  appeal,  as  prescribed  In 
this  title. 

Go.  Froc.,  part  of  §  861. 

i  3046.  [Am'd,  1895.]  W^o  may  appeal}  to  wbat  eoart 
appeal  to  be  taken. 

An  appeal  may  be  taken  by  any  party  aggrieyed  by  the  Judg- 
ment. Except  where  the  judgment  is  rendered  by  a  jastice  of 
the  peace  of  the  city  of  Buffalo,  the  appeal  must  be  to  the  connty 
court  of  the  county  where  the  judgment  >was  rendered. 

Id.,  part  of  H  825  and  362;  L.  1896,  ch.  946. 

I  8046.  [Am*d,  1882.]    Appeal;  ^frben  an^  ho^r  taken. 

An  appeal  must  be  taken  within  twenty  days  after  the  entiy 
of  the  judgment  in  the  justice's  docket;  except  that,  where  a 
defendant  appeals  from  a  judgment  rendered  in  an  action, 
wherein  he  did  not  appear,  and  the  summons  was  not  personally 
served  upon  him,  the  appeal  may  be  taken  within  twenty  days 
after  personal  service  upon  him,  on  the  part  of  the  plaintiff,  of 
written  notice  of  the  entry  of  the  judgment;  but  not  after  the 
expiration  of  five  years  from  the  entry  of  the  judgment.  An 
appeal  is  taken  by  serving  upon  the  justice  by  whom  the  jadg* 
ment  was  rendered,  and  upon  the  respondent,  a  written  notice 
of  appeal,  subscribed  either  by  the  appellant,  or  bt^  his  sttoney 
in  the  appellate  court. 

Td.,  part  of  ff  868  snd  954. 
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I  3047.  (Am'dy  1918.1  Ser-vlee-  of  nottee  npon  Justice  | 
HK^yvteiftt  of  costs  muA  fee. 

Serrice  of  the  notice  of  appeal  upon  the  Justice,  must  be 
made  by  delivering  it  to  him  personally,  or  to  hiB  clerk,  appointed 
pursuant  to  law,  or  by  mailing  such  notice  to  the  justice  at  his 
office  in  the  manner  prescribed  by  service  of  notice  by  mail  in 
9e<'tion  seven  hundred  and  nlnety-seren  of  this  act;  but  if  the 
justice  is  dead,  or  If  neither  he  nor  his  clerk  can,  after  reason- 
able diligence,  be  found  within  the  county,  service  of  the  notice 
upon  the  Justice  may  be  made  by  delivering  it  to  the  clerk  of 
the  appellate  court  Unless  the  Justice  is  dead,  the  appellant 
must,  at  the  time  of  serving  the  notice,  pay  to  the  person  to 
whom  it  is  delivered  the  costs  of  the  action,  included  in  the 
judgment,  and  the  sum  of  two  dollars,  as  the  fee  of  the  Justice 
for  making  the  return. 

Co.  Proc.,  part  Cf  ||  854  snd  860.  Ani'd,  U  1918,  ch.  445.  In  effect 
Sept.  1,  1013. 

I  8048.  (Am'd»  1918.1    Beirrlee  of  notice  upon  ifesponAent. 

Service  of  the  notice  of  appeal  upon  the  respondent  may  be 
made,  by  delivering  it,  in  any  part  of  the  state,  to  the  respond- 
cut  personally,  or  in  one  of  the  following  methods: 

1.  By  leaving  it  at  his  residence,  with  a  person  of  suitable 
fige  and  discretion  or  by  serving  the  notice  upon  the  respondent 
by  mail,  or  in  case  an  attorney  appeared  for  respondent  at  the 
trial,  the  notice  may  be  served  upon  the  attorney,  either  per- 
Ronally,  or  in  the  manner  prescribed  for  service  of  notice  by 
mall  in  section  seven  hundred  and  ninety-seven  of  this  act. 

2-  If  service  cannot  be  made,  with  due  diligence,  upon  the 
respondent,  in  the  manner  prescribed  in  the  foregoing  subdivi- 
sion, the  notice  of  appeal  may  be  served  upon  him  by  delivering  it 
to  the  clerk  of  the  appellate  court. 

Id.,  part  of  i  354*     Am'd,  U  1913,  ch.  445.    In  effect  Sept  U  tM» 

S   8049.  Amendment  I  -^hen  allowed* 

Where  the  appellant,  seasonably  and  in  good  faith,  serves  the 
notice  of  appeal,  upon  either  the  Justice  or  the  respondent,  but 
omits,  through  mistake,  inadvertence,  or  excusable  neglect,  to 
serve  it  upon  the  other,  or  to  do  any  other  act  necessary  to 
perfect  the  appeal,  the  appellate  court,  upon  proof  by  affidavit 
of  the  facts,  may,  in  its  discretion,  permit  t\e  omission  to  be 
supplied,  or  an  amendment  to  be  made,  upon  such  terms  as 
fastice  requires. 

Id..    I    837. 

%  aO50.  tJUdertaklnff  to  stay  execution  upon  Jvdffment. 

1  '  the  appellant  desires  a  stay  of  execution,  he  must  give  a 
written  undertaking,  executed  by  one  or  more  sureties,  approved 
hy  the  justice  who  rendered  the  Judgment,  or  by  a  judge  of  the 
appellate  court,  to  the  effect  that,  if  the  appeal  is  dismissed:  or 
if  judgment  is  rendered  against  the  appellant  in  the  appellate 
court,  and  an  execution  issued  thereupon  is  returned  wholly  or 
partly  unsatisfied;  the  sureties  will  pay  the  amount  of  the  Judg- 
ment, or  the  portion  thereof  remaining  unsatisfied,  not  exceeding 
a  sum,  specified  in  the  undertaking,  which  must  be  at  least  one 
hundred  dollars*  and  not  less  than  twice  the  amount  of  the 
judgment;  or,  if  the  judgment  in  the  Justice's  court  is  for  th» 
recovery  of  a  chattel,  that  the  sureties  will  pay  the  sum  fixed 
by  that  Judgment  as  the  value  of  the  chattel,  topother  with  the 
damages,  if  any,  awarded  for  the  taking,  withholding^  or  deten- 
tion thereof*    A  copy  of  the  undertaking,  with  a  notice  of  the 
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deliTery  thereof,  must  be  served  with  the  notice  of  ai;»peal,  nad 
m  like  manner.     Section  1335  of  this  act  applies  to   sndi  ai 
undertaking. 
••.  Proe..  H  806  and  866. 

)  SObl.  ProceedlBSsi  ho'vr  stayed. 

The  delivery  of  the  undertaking  to  the  justice  or  to  hia  deil; 
appointed  pursuant  to  law,  and  service  of  a  copy  thereof*  aod  or 
Notice  of  uie  delivery  thereof,  stay  the  issuing  of  an  execntkn 
upon  the  judgment.  If  an  execution  has  been  issued,  the  ■errice 
of  a  copy  of  the  undertaking,  certified  by  the  justice  or  the  cleriL 
or  accompanied  with  an  affidavit,  showing  that  it  is  a  copy,  and 
that  the  original  has  been  duly  filed,  upon  the  officer  holding  the 
execution,  stays  further  proceedings  thereunder. 

Id.,  I  357. 

I  8052*  Id.  I  vrhen  Justice  is  deady  ete« 

Where  the  justice  is  dead,  or  cannot,  with  due  diligence,  be 
found  within  the  county,  and  he  has  no  clerk,  appointed  pursQaat 
to  law,  or  the  clerk  cannot,  with  due  diligence,  oe  found  within 
the  county,  the  undertaking  may  be  filed  with  the  derk  of  the 
appellate  court.  In  that  case,  notice  of  the  filing  must  be  gives 
to  the  respondent,  as  prescribed  in  section  3048  of  this  act,  for 
service  of  a  notice  of  appeal  upon  him.  The  filing  of  the  nnder- 
takiiif?  bns  the  same  effect,  as  the  delivery  thereof  to  the  jus- 
tice: niid  a  copy  thereof  certified  by  the  county  derk,  served 
upon  the  officer  holding  an  execution,  has  the  same  effect;  as  if 
it  was  certified,  as  prescribed  in  the  last  section. 

Id..  I  368. 

9  8058.  Return. 

The  justice  must,  after  ten  and  within  thirty  daTS  from  tlis 
service  of  the  notice  of  appeal,  and  the  payment  of  the  costs  and 
fee,  as  prescribed  in  section  3047  of  this  act,  make  a  return  to 
the  appellate  court,  annex  thereto  the  notice  of  appeal  and  the 
nndortakir.p.  if  any  bns  been  delivorcd  to  him  or  to  nis  derk.  and 
file  the  same  v.iih  the  clerk  of  the  appollate  court.  The  retn  n 
'•irst  contain  nil  Iho  proceed  in  jcrs,  including  the  evidence  snd  the 
jiiilKment:  unless  the  appellant  has.  in  his  notice  of  sppesL 
demanded  a  new  trial.  In  a  care  where  he  is  entitled  thereto^ 
rs  prescribed  in  article  third  of  this  title.  In  the  latter  case, 
the  justice  must  return  the  summons,  together  with  each  war- 
rant of  attachmont.  order  of  arrest,  or  requisition  to  replevy,  or 
execution  granted  by  him  in  the  action,  with  the  proof  of  the 
service  thereof;  the  plemllngs,  or  copies  thereof;  the  proceedings 
upon  the  trial:  and  the  judgment;  with  a  brief  statement  of  the 
amount  and  nature  of  the  claims  litigated  by  the  parties.  But 
he  need  not  return  the  evidence,  or  any  part  thereof,  unless  he 
is  required  so  to  do  by  the  special  order  of  the  appeUcte  court 

Id.,   i  360,  am'd. 

I  80S4.  Id.)  when  Jnatice  has  sone  out  of  oAee. 

Where  the  justice  has  gone  out  of  office,  he  must,  neverthelei^ 
make  a  return  in  the  same  manner,  and  his  return  has  the 
effect,  as  if  he  remained  in  office. 

Id..  I  au. 
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I  80IS8.  Fvrtlter  retvn)  ho-vr  eompelled* 

If  the  return  is  defective,  the  appellate  court  may  direct  the 
Justice  to  make  a  further  or  amended  return,  as  often  as  is 
n^iXBMLTj,  The  appellate  court  may  compel  the  justice,  by  ajt- 
lachment.  to  make  and  file  a  return,  or  a  further  or  amended 
return.  The  court  is  always  open  for  those  purposes.  Where 
tbe  justice  has  removed  to  another  county  of  the  State,  the 
appellate  court  may  compel  him  to  make  the  return,  as  if  he  waa 
•till  within  the  county  where  the  judgment  was  rendered. 

Go.  Pioe.,  U  862  and  868. 

%  8056.  Id. I  ivben  Justice  is  dead,  etc. 

If  the  justice  dies,  becomes  a  lunatic,  absconds,  removes  from 
the  State,  or  otherwise  becomes  unable  to  make  the  return,  the 
appellate  court  may  receive  affidavits,  or  examine  witnesses,  as 
to  the  evidence  and  other  proceedings  taken,  and  the  judgment 
rendered,  before  the  justice;  and  may  determine  the  appeal,  as 
if  a  return  had  been  duly  made  by  the  justice. 

Id.,   f  868. 

S  80ST«  Proceedings  vrhen  error  la  fact  Is  alleged. 

Where  an  appeal  is  founded  upon  an  error  in  fact  in  the  pro« 
ceedings,  not  affecting  the  merits  of  the  action,  and  not  within 
the  knowledge  of  the  justico,  the  court  may  determine  the  matter 
upon  affidavits;  or,  in  its  discretion,  upon  the  examination  of 
witnesses;  or  in   both   methods. 

Id.,  part  of  I  66. 

S  8068,  Restitatlon  npoa  reversal. 

Where  the  judgment  of  the  justice  is  reversed  or  modified,  the 
appellate  court  may  make  or  compel  restitution  of  property  or 
of  a  right  lost  by  moans  of  the  erroneous  judgment:  but  not  so 
as  to  affect  the  title  of  a  purchaser,  in  good  faith  and  for  value, 
of  property  sold  by  virtue  of  a  warrant  of  attachment  In  the 
action,  or  an  execution  issued  upon  the  judgment.  In  that  cns<*, 
the  appellate  court  may  compel  the  value,  or  the  purchase-prici* 
to  be  restored,  or  deposited  to  abide  the  event  of  the  action,  as 
justice  requires.  Six  days*  notice  of  an  application  for  an  order 
for  restitution  must  be  given:  and.  if  the  application  is  granted 
before  judgment,  the  proper  direction  may  be  included  therein. 

Id..  I  360. 

S  30S8.  Settlas  off  costs  aad  recovery. 

If,  upon  the  appeal,  a  sum  of  money  is  awarded  to  one  party, 
and  costs  are  awarded  to  the  adverse  party,  the  appellate  court 
must  set  off  the  one  against  the  other,  and  render  judgment  for 
the  balance. 

Id..  I  370. 

S  8060.  Certala  sams  may  be  iadaded  ia  dlsbarsemeats. 

Where  costs  are  awarded  to  the  appellant,  he  may  include,  in 
the  disbursements  upon  the  appeal,  tne  costs  and  fee  paid  to  the 
Justice  upon  taking  the  appeal;  and,  where  the  judgment  rendered 
by  the  justice  was  against  the  appellant,  he  may  also  include,  in 
those  disbursements,  the  costs  of  the  action,  before  the  justice, 
which  he  would  have  been  entitled  to  recover,  if  the  judgment 
of  the  justice  had  been  in  his  favor. 

Id.t  part  «C  I  871. 
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S  8061.  JndffmeBt-Yoll/ 

The  clerk,  immediately  cefter  entering  final  judgment  upon  tbe 
determinutiun  of  an  appeal,  must  attach  together  and  file  iiMb 
of  the  following  papers,  as  were  used  upon  the  appeal;  ifhkk 
constitute  the  judgmeDt-roU: 

1.  The  return  of  the  justice,  or  a  certified  copy  theieof;  tke 
notice  of  appeal;  and  the  undertaking,  if  any  has  been  ^tcd. 

2.  The  Terdict,  report,  or  decision,  and  each  offer,  if  any,  made 
as  prescribed  In  article  third  of  this  title. 

8.  A  certified  copy  of  the  judgment,  together  with  each  notice 
of  exceptions,  or  case,  which  is  then  on  file. 

4.  Byery  other  paper,  then  on  file,  and  a  certified  copy  of  e^trj 
order,  which  in  any  way  inrolTes  the  merits,  or  neoeasarily  af- 
fects the  judgment. 
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AaTICl^B  SBCOMD. 

AjypedJtohers  a  new  trtal  U  not  had  in  thp  appdlate  oouri* 

Wc.  3002.  Hearing  of  appeal;   dismlasal  thereof. 
SOec  JadgmeDt. 

3064.  When  new  trial  In  jnatlce'a  court  may  be  directed. 
3066.  Id.;  proceedings  before  juetlce. 
3066.  Obsts;  when  awarded. 
8067.  Amonot  of   coati. 

I  30<ia.  [Am*a,  1695.]  HearlttiT  of  appeal |  dlfliimlssal 
tMercof. 

If  the  case  is  one  where  the  appellant  is  not  entitled  to,  or  has 
not  demanded,  a  new  trial  in  the  appellate  court,  as  prescribed 
io  section  3068  of  this  act,  the  respondent  may,  within  twenty 
days  of  the  service  on  him  of  the  notice  of  appeal,  serve  upon 
the  appellant  or  his  attorney  a  written  stipulation  that  the  judg< 

Sent  appealed  from  may  be  reversed  with  five  dollars  costs  and 
sbnrsements  of  the  appeal,  and  thereafter  no  further  steps  shall 
be  taken  in  such  appeal,  except  to  enter  judgment  In  pursuance 
of  such  stipulation  for  the  enforcement  thereof;  in  case  such 
siipulatloti  shall  not  be  so  served,  the  appeal  may  be  brought  to 
a  hearing  in  the  appellate  court  at  any  term  thereof  at  which  such 
an  appeHl  can  be  nenrd,  held  after  the  return  is  filed,  upon  a 
nptic«  by  either  party  of  not  loss  than  eight  days.  It  must  be 
placed  upon  the  calendar,  and  must  continue  thereupon  without 
further  notice  until  -  is  finally  disposed  of,  'If,  after  being  regu- 
larly olaced  upon  the  calendar,  neither  party  brings  it  to  a  hear- 
ing before  the  end  of  the  second  term  tlierenfter  at  which  it 
might  W  noticed  for  hearing  and  heard,  the  court  must  dismiss 
the  appeal  unless  it  directs  the  same  to  be  continued  for  caust 
shown. 

Co.    Proc.,    I  S64;   L.    18W,   ch.   MC. 

I  8063.    [Am'tl,    189:i,    lOOO,    1011.1      Jadsinent. 

In.  a  case  specified  in  the  last  section,  the  appeal  must  be  heard 
upon  the  original  papers  or  a  certified  copy  thereof,  and  a  copy 
or  copies  thereof  need  not  be  furnished  for  the  use  of  the  court. 
The  appellate  court  must  render  judgment  according  to  the 
justice  of  the  case,  without  regard  to  technicai  errors  or  defects 
which  do  not  affect  the  merits.  It  may  affirm,  modify,  or  reverse 
the  judgment  of  the  justice,  in  whole  or  in  part,  and  as  to  any  or 
all  of  the  parties,  and  for  errors  of  law  or  of  fact,  and  where  the 
judgment  is  contrary  to  or  ajBrainst  the  weight  of  the  evidence 
the  appellate  court  may,  upon  its  reversal  of  a  judgment,  order  a 
new  trial  before  the  same  justice  or  before  another  justice  of  the 
same  county  to  be  designated  in  the  order,  and  at  a  time  and 
place  to  be  specified  in  the  order,  and  in  such  a  case  the  costs 
of  the  appeal  shall  be  in  the  discretion  of  the  appellate  court. 

Am'd  by  U  1883,  ch.  380;  U  1900,  ch.  553;  L.  1911,  ch.  8W,  in  effect 
Sept.    1,    1911. 

S  3064.  yvlkvn  nevr  trial  In  Justice's  court  may  be  di- 
rected. 

If  the  appeal  is  taken  by  the  defendant,  who  failed  to 
appear  before  the  justice,  either  upon  the  return  of  the  sum- 
vions,  or  at  the  time  to  which  the  trial  of  the  action  was  ad- 
lourned;  and  he  shows,  by  aflldavit  or  otherwise,  that  manifest 
injustice  has  been  done»  and  renders  a  satisfactory  excuse  for  his 
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juBUce  oi  xne  same  eouniy,  (• 'Bif^aaieu  in  lue  <)raer,  ai  sucu  i 
time  and  place,  Bpecified  in  thv  order,  and  upon  such  terms,  u 
it  deems  proper. 

Co.  Proc.,  part  of  ft  866. 

(  8066.  [Ain'dy  18880    Id.|  pr<»eeedlneni  before  Jiutlee. 

Where  a  new  trial  is  directed  before  a  justice,  as  prescribed  in 
the  last  two  sections,  the  parties  must  appear  before  him,  at  the 
time  and  place  specified  in  the  order  of  the  appellate  court,  with- 
out service  of  any  notice,  or  of  a  copy  of  the  order.  "Thereupos 
the  like  proceedings  must  be  had  m  the  action,  as  upon  the 
return  of  a  summons  personally  served. 

L.   1898    cb.  880. 

(  8O06,  Costs )  frheii  avrarded. 

Upon  an  appeal  provided  for  in  this  article,  the  award  of  costi 
is  regulated  as  follows: 

1.  If  the  appeal  is  dismissed,  because  neither  party  brings  it 
to  a  hearing,  as  prescribed  in  this  article,  costs  shall  not  be 
awarded  to  either  party. 

2.  If  the  judgment  is  reversed  for  an  error  in  fact,  not  affect- 
ing the  merits;  or  if  a  new  trial  is  directed,  before  the  same  or 
another  justice,  as  prescribed  in*  this  article;  the  costs  of  the 
appeal  are  in  the  discretion  of  the  appellate  court. 

3.  If  the  judgment  is  affirmed,  costs  must  be  awarded  to  the 
respondent. 

4.  If  the  judgment  is  reversed,  costs  must  be  awarded  to  the 
appellant. 

5.  If  the  judgment  is  affirmed  only  in  part,  liie  costs,  or  sueh 
a  part  thereof,  as  to  the  appeUato  court  seems  just,  not  exceedii* 
ten  dollars,  besides  disbursements,  may  be  awarded  to  either 
party. 

Co.  Proc.,  part  of  §S  368  and  371. 

I  3067.  Amomtt  of  coats. 

Upon    an   appeal,   provided    for    in    this   article,   costs,  whei 
awarded,  must  be  as  follows,  besides  disbursements: 
To  the  nppellnnt,   upon  reversal,  thirty  dollars. 
To  the  respondent,  upon  affirmance,  twen^-fiye  dollars. 

Id.,  psrt  of  I  71,  amM. 
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ARTICLES  THIRD. 

Appeal  for  a  new  trial  in  the  appellate  court, 

8ee.  8068.  ^lien  appellant  may  demand  new  trial  in  apfellate  oootl. 
3060.  Undertaking  to  be  given. 

3070.  Offer    to    compromise    before    return. 

3071.  Proceedings  In  appellate  court. 

'  3072.  Offer  to  compromise  after  return. 
8078.  Amount  of  coeta. 

I  3068.  [Am'dy  1888.]    IVhen  appellant  may  demand  new 
trial  la  appellate  eonrt. 

Where  an  issue  of  fact  or  an  issue  of  law  was  joined  before 
the  justice,  and  the  sum,  for  which  judgment  was  demanded  by 
either  par^  in  his  pleading,  exceeds  fifty  dollars;  or  where,  in  an 
action  to  recover  a  chattel,  the  value  of  the  property,  as  fixed, 
together  with  the  damages  recovered,  if  any,  exceeds  fifty  dol- 
lars; the  appellant  may,  in  his  notice  of  appeal,  except  when  the 
appeal  is  to  the  county  court  of  Kings  county,  demand  a  new 
triid  in  the  appellate  court;  and  theroupon  is  entitled  thereto, 
whether  the  defendant  was  or  was  not  present  at  the  trial.  An 
appeal  from  a  judgment  of  a  justice's  court  or  by  a  justice  of 
the  peace  in  the  city  of  Brooklyn,  or  any  of  the  towns  in  the 
county  of  Kings  must  be  taken  and  disposed  of  in  the  manner 
prescribed  in  articles  first  and  second  of  this  chapter  and  title» 
and  not  otherwise. 

la.   iStt.   eb.  880. 

I  8069.  Vadertaklns  to  be  given. 

To  render  such  an  appeal  effectual,  the  appellant  must  at  the 
time   of   the  service  of   the  notice  of  appeal   upon   the  justice, 
give  the  undertaking  required,  by  this  title,  to  stay  the  execution 
of  the  judgment. 
Co.  Proc.,  part  of  {  885. 

I  8070.  [Am'dy  1896.]    Offer  to  compromlae  before  return. 

Upon  an  appeal,  provided  for  in  this  article,  from  a  judgment 
for  a  sum  of  money  only,  either  party  may,  within  fifteen  days 
after  service  of  the  notice  of  appeal,  serve  upon  the  adverse 
party,  or  upon  his  attorney,  a  written  offer  to  allow  judgment  to 
be  rendered  in  the  appellate  court,  in  favor  of  either  party,  for 
a  specified  sum.  If  the  offer  is  not  accepted,  it  cannot  be  proved 
upon  the  trial.  If  the  party,  within  ton  days  after  service  of 
the  offer  uiwn  him,  serves  upon  the  party  making  the  same,  or 
upon  his  attorney,  written  notice  that  he  accepts  the  offer,  he 
must  file  it,  with  an  affidavit  of  service  of  the  "notice  of  accept- 
ance, with  the  clerk  of  the  appellate  court,  who  thereupon  must 
enter  judgment  accordingly.  Where  an  offer  is  made  as  above 
provided,  the  party  refusing  to  accept  the  same  shall  be  liable 
for  costs  of  the  appeal,  unless  the  recovery  shall  be  more  favor- 
able to  him  than  the  sum  offered.  If  neither  party  makes  an 
offer,  as  provided  herein,  the  party  in  whose  favor  the  verdict, 
report  or  decision  in  the  appellate  court  is  given,  shall  be  entitled 
to  recover  his  costs  noon  the  appeal.  Costs  when  awarded  ac- 
cording to  the  provisions  of  this  Rortion  shall  be  in  amounts  pro- 
vided in  section  three  thousand  and  seventy-three  of  this  article. 

Id.,  f  871:  L.  2805.  ch.  856. 
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I  8071.  ProeeedlnsB  In  appellate  eoftrt. 

Upon  an  appeal,  pioTidid  lor  in  this  article,  after  the  ezpiratioi 
of  ten  days  from  tlie  time  of  filing  the  jut»t ice's  return,  the  ncim 
is  deemed  an  action  at  issue  in  the  appellate  court;  and  all  the 
proceedings  therein,  including  the  entry,  enforcement,  and  k- 
view  of  the  judgment,  are  the  same,  as  if  the  action  had  befn 
commenced  in  the  appellate  court,  except  as  otherwise  specJsUr 
prescribed   in   this  chapter. 

Go.   Proc.,   IS   304  and  866. 

f  8072.  Offer  to  eootprooifse  after  return. 

Either  oarty  may,  at  any  time  after  the  action  1%  deemed  it 
issue  in  the  appellate  court,  and  before  the  trial,  serve  opon  the 
adverse  party,  a  written  ofifer  to  allow  judgment  to  be  taken 
agaiust  him,  for  a  »\\nu  or  property,  or  to  the  effect,  tbereio 
specified,  with  or  without  costs,  if  there  are  two  or  more  defend- 
ants, and  the  action  cnu  be  severed,  a  like  offer  may  be  made  bf 
one  or  more  defeudauts,  against  whom  a  separate  judgment  mij 
be  taken;  and,  if  it  is  accepted,  the  action  becomes  severed,  aot) 
may  proceed  against  the  other  defendants,  as  if  it  had  been 
originally  commenced  against  them  only.  If  the  party  receiriv 
the  offer,  within  ten  days  thereafter,  serves  upon  toe  advene 
party,  notice  that  he  accepts  it.  he  may  file  it.  with  proof  of 
acceptance;  and  thereupon  the  clerk  must  enter  jad^ment  m/c- 
cordingly.  If  the  offer  is  not  thus  accented,  it  cannot  be  proved 
upon  the  trial:  and  if  the  party,  to  wnom  it  is  made,  fails  to 
obtain  a  more  favorable  judgment,  he  cannot  recover  costs  fkoD 
the  time,  of  the  offer,  but  must  pay  costs  from  that  time. 

Id.,  §  866. 

§  8078.  Amovnt  of  costs. 

Upon  an  appeal,  provided  for  in  this  article,  costs,  wbeo 
awarded,  must  be  as  follows,  besides  disbursements: 

For  all  proceedingb  before  notice  of  trial,  fifteen  dollars. 

For  all  subsequent  proceedings  before  trial,  ten  dollars. 

For  the  trial  of  an  issue  of  law,  fifteen  dollars. 

For  the  trial  of  nn  issue  of  fact,  twenty  dollars. 

For  the  argument  of  a  motion  for  a  new  trial  on  a  esse,  fiftfeD 
^dollars. 

For  each  term,  not  more  than  five,  at  which  the  appesl  i« 
regularly  on  the  calendar,  excluding  the  term,  at  Which  It  l« 
tried,  or  otherwise  finally  disposed  of,  ten  dollars. 


ried,  or  otherwise  final 
M..  part  of  S  871,  am'd. 
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Goats. 

8«e.  1074.  When  prtTAllinr  party  to  recover  coeU.    Wbat  enrts  allvwed. 
SOTS.  Wb«ii  Bdtlier  psrty  to  rocoTer  oocts. 
80T6.  Amount  of  costs  limited. 

8077.  Costs  npon  demurrer. 

8078.  Taxation  of  costs. 
907D.  Increased  costs. 

8060.  Oosts  on  judgment  for  one  or  more  defendants. 

8061.  Costs  wrongfully  collected  may  be  recorered  back. 

}  8074.  [Am'd,  1908.]  'Wliea  prevalllnv  party  to  reeover 
eostis.     IVhat  eoutu  alloived. 

Except  as  otherwise  specially  prescribed  by  law,  a  party  who 
recovers  judgment  in  an  action  in  a  justice's  court,  is  entitled 
to  costs;  which  must  be  included  in  the  judgment.  Costs  con- 
sist of  the  fees,  allowed  by  law,  for  services  necessarily  rendered 
in  the  action,  at  the  request  of  the  party  entitled  to  costs,  or 
paid  by  him,  as  prescribed  by  law;  and  of  such  other  expenses, 
as  a  party  is  entitled  to  include  in  his  costs,  by  express  provision 
of  law.  The  defendant  in  an  action  brought  in  a  justice's  court 
may  require  security  for  costs  to  be  given,  where  the  plaintiff  is 
a  foreign  corporation.  So  far  as  practicable,  the  provisions  of 
title  three  of  chapter  twenty-one  of  this  act,  shall  apply  to  the 
proceedings  for  requiring  such  security,  the  requisites  of  the 
undertaking  and  the  justification  of  sureties  therein. 

2  B.  8.  247,  I  126  (2  Edm.  264);  L.  18&7,  ch.  776,  §  2  (4  Sdm.  700);  L.  1806, 
ch.  602,  i  2  (6  Edm.  803);  L.  1903,  cb.  276.    In  effect  Sept.  1,  IOCS. 

I  3MHV.  [Am*d,  lOOO.]  IVlieB  neither  partr  to  recover 
eosts. 

In  either  of  the  following  cases,  costs  shall  not  be  awarded  to 
either  party,  but  pach  j^arty  must  pay  his  own  costs: 

1.  Where  the  action  is  discontinued  by  the  absence  of  the  jus- 
tice for  more  than  one  hour,  after  the  summons  is  returnable,  or 
after  the  time  to  which  the  trial  has  been  adjourned. 

2.  Where  the  justice  is  disqualified,  for  a  reason  specified  in 
section  fifteen  of  the  judiciary  law. 

3.  Where  the  action  is  discontinued,  upon  the  ground  that  the 
defendant  is  an  infant,  for  whom  a  guardian  ad  litem  has  not 
been  appointed. 

4.  In  an  action  to  recover  one  or  more  chattels,  where  the 
plaintiff  recovers  a  chattel,  or  part  of  a  chattel,  or  the  value 
thereof,  and  the  defendant  also  recovers  a  chattel,  or  part  of  a 
chattel,  which  has  been  replevied  and  delivered  to  the  plaintiff, 
or  the  value  thereof.  The  plaintiff  is  entitled  to  costs,  where 
both  parties  recover,  as  specified  in  this  subdivision,  unless  the 
chattel,  for  which  the  defendant  recovers,  has  been  replevied  and 
delivered  to  the  plaintiff. 

AmM  by  L.  1000.  ch.  65,  f  8.  See  note  84  of  notes  of  Board  of  Stat- 
ntorx  C<msolldatIon  at  end  of  code. 

t   sore.  [Am'd,  1805.1     Amovnt  of  oosts  limited. 

The  sum  to  be  awarded,  as  costs,  to  the  prevailing  party,  ex- 
cept where  it  is  otherwise  specially  prescribe  by  law,  is  limited 
as  follows: 

1.  It  cannot  exceed  fifteen  dollars,  besides  the  fees  of  witnesses, 

where,  upon  the  trial  of  an  issue  of  fact  or  of  law,  either  party 

recovers  damages  to  the  amonn*  of  fifty  dollars  or  more,  or  one 

or  iT»'*«^  chattels,  the  value  of  which,  as  fixed,  together  with  the 
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damages,  if  any,  amounts  to  fifty  dollars  or  more;  or,  where,  if 
the  defendant  recovers  judgment,  the  sum  for  which  the  plaintiff 
demanded  judgment,  was  fifty  dollars  or  more,  or  the  value  of 
all  the  chattels,  to  recover  which  the  action  was  brought^  was 
stated  in  the  complaint  at  fifty  dollars  or  more. 

2.  In  every  other  case,  it  cannot  exce«d  ten  dollars,  besides  the 
fees  of  witnesses,  attending  from  another  county. 

But  the  prevailing  party  is  entitled,  in  addition  to  the  sum 
specified  in  this  section,  to  the  fees  and  expenses  allowed  by  law 
for  a  commission  issued  to  examine  a  witness  not  residing  in  the 
county  or  in  an  adjoining  county;  and  for  each  adjournment  ex- 
ceeding one,  which  was  granted  upon  the  application  of  the  party 
*  against  whom  the  judgment  is  rendered. 

Snbstituted  for  L.  1866.  ch.  692,  (  2  (6  Bdm.  804);  L.  1841,  ch.  138.  {  S 
(4  Bdm.  646);  L.  1806.  ch.  607. 

I  3077.  Coata  upon  demurrer. 

Where  judgment  is  rendered  upon  the  trial  of  a  demurrer,  the 
costs  of  the  trial  must  be  included  therein;  otherwise  coats  are 
not  allowed  upon  the  trial  of  a  demurrer. 

See  Co.  Proc.,  f  64,  Bubd.   11. 

I  3078.  Taxation  of  costs. 

Where  a  justice  renders  a  judgment,  he  must  specify,  in  hit 
docket-book,  the  items  of  costs,  which  were  allowed  by  him. 
Before  any  item  of  costs  is  thus  allowed,  other  than  a  fee  to  the 
justice,  or  to  a  juror  or  witness  who  attended,  or  to  a  constable 
who  has  certified  the  amount  of  his  fee,  upon  a  paper  filed  with 
the  justice,  the  party  must  show,  by  his  oath,  or  that  of  his 
>  attorney,  to  the  satisfaction  of  the  justice,  that  the  item  war 
actually  and  legally  paid  or  incurred. 

{8070.  Increased  costs. 
ncreased  costs  must  be  awarded  in  favor  of  the  defendant,  in 
an  action  in  a  justice's  court,  in  a  case,  and  increased  at  the  rate, 
specified  in  section  3258  of  this  act. 

1  3080.  Costs  on  Jndarment  for  one  or  more  defendants. 

In  an  action  against  two  or  more  defendants,  not  united  in  in- 
terest, who  make  separate  defences  by  separate  answers,  if  the 
plaintiff  fails  to  recover  judgment  against  all,  the  justice  must 
award  costs  to  those  who  have  judgment  in  their  favor. 

2  R.  S.  616,  I  18  (2  Edm.  630). 


i  3081.  Costs    'vrrons'fnily    collected    mar    Be    recovered 
back. 

Where  a  justice  includes  in  a  judgment  a  greater  amount  of 
costs  than  is  allowed  by  law.  or  an  improper  item  of  costa  or  fees, 
and  the  same  is  collected;  the  person  from  whom  it  was  collected 
may,  notwithstanding  the  judgment,  recover  from  the  justice 
has  received  it,  the  amount  thereof,  with  interest. 

2  B.  S.  266,  i  230  (2  Edm.  274). 


c.  1«,  1. 10  STRAYS  UPON  HIGHWAYS.  §§  8062-68 

TITLS  Z. 

▲ction  on  tjMcial  procdeding,  relating  to  an  animal  «tra|ring 

upon  the  highway. 

8«e.  3062.  Action  ftctlmt  penon  sufferiog  animals  t«  stnj. 
1063.  Penalties  to  be  recorered. 
80M.  Certain  officers   to  seise  animals  strajrlng. 
•  306B.  When  prlvlite  person  may  seise  such  animals. 

S086.  Officer  or  person  seising  to  present  petition. 
3067.  Precept  tberenpon. 
30S8.  Id.;    bow    served. 
3O80.  Proof  of  service  of  precept. 
SOOO.  Answer ;  trial. 
30ei.  Decision  in  favor  of  petitioner;  warrant  to  sell;  execttttoa  ttaereeC. 

3002.  Anpllcatlon  of  proceede  of  sale. 

3003.  Disposition    of  surplus. 

30W4.  Id.;   wben  no  claim  made  wltbln  a  year. 

3086.  Order  opon  claim  for  surplus;  appeal  tberefrem. 

3003.  Proceedings  upen  decision  in  favor  of  person  answering. 

3007.  Demand  of  possession  before  trial.    Proceedlnn   tbereupoa. 

3008.  Id.;  wben  animal  wilfully  set  at  large  by  thud  person. 
3003.  Action  by  owner  in  such  a   case. 

3100.  Action  by  petitioner  and  by  officer. 

3101.  Demand  of  posscsiton  after  final   order   and   before  sale. 
SIOS.  Oi4er  upon   demand  of  possession;  appeal  therefrom. 

3103.  Id.;   stay  of  proceedings. 

3104.  Appesl  from  final  order. 

3103.  Id.;   bj  claimant;  stay  of  proceedings  and  delivery  of  psssesslon. 
3103.  Proceedings   upon   afilrmance. 
3J0T.  Limitation   of   action    for    seising    animals. 
3108.  Certain  actions  cannot  be  maintained. 

3103.  Where  several  animals  are  trespassing,  damages  are  entire.    Pro- 
ceedings In  such  cases. 
3110.  Proceedings  in  other  cases,  where  there  are  different  owners. 
Sill.  Sorplus,  where  there  are  different  owners. 
3113.  When  one  action,  etc.,   supersedes  any  other. 

3113.  Rights  of  ofllcer  when  private  person  falls  to  prosecnte. 

3114.  Persen  having  a  special  property  deemed  owner. 

3115.  Agent   may  act   for   his   principal. 

I  3083.  A«tlo«  aoTRliiMt  person  anfferlnv  anlniRla  to  mtrwiT* 

Any  person,  who  suffers  or  permits  one  or  more  cattle,  horses, 
coltOy  asses,  mules,  swine,  sheep,  or  goats,  to  fun  at  large,  or  to 
be  herded  or  pastured,  in  a  public  street,  highway,  park  or  place, 
elsewhere  than  in  a  city,  incurs  thereby  the  penalty  or  penalties 
specified  in  the  next  section;  and  any  resident  of  the  town,  or 
tLc  officer  to  whom  a  fine  or  penalty  is  to  be  paid  for  the  benefit 
of  the  poor,  as  prescribed  in  section  2875  of  this  act,  or  the 
OTorseer  or  superintendent  of  the  poor  of  the  town  or  district, 
ia  which  one  or  more  of  those  animals  are  found  so  running  at 
lATge,  herded,  or  pastured,  may  maintain  an  action  against  him, 
in  a  justice's  court,  held  in  that  town  or  district,  to  recoTer  the 

genalty  or  penalties  so  incurred.  Where  the  action  is  brought 
y  a  priyate  person,  the  justice  must  pay  the  proceeds  of  an 
execotlon,  issued  upon  a  judgment  therein  in  favor  of  the  plaintiff, 
after  deducting  the  costs,  to  the  olficer,  who  might  have  brouglit 
the  action,  as  prescribed  in  this  section,  to  be  applied  by  him  to 
the  support  of  the  poor  within  his  town  or  district. 

l^  1839;  eh.  450.  |  1  (8  Edm.  C47);  L.  1872.  cb.  778,  |  1  (9  Bdm.  476);  U 
1867,  cb.  814  (7  adm.  186). 


*|  aOfiS.  Penalties  to  be  reeorered. 

If  the  plaintiff  recorers  judgment,   in   an   action  brontrht  si 
preseribeo  in  the  lost  section,  the  juKtice  must  award  to  him  the 
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following  sums,  by  way  of  penalties,  beside?  the  costs  ot  the 
action: 

1.  For  eacli  horse,  colt,  ass,  male,  swine,  bull,  ox,  cow,  or  call, 
^re  dollars. 

2.  For  each  shtep  or  goat,  one  dollar. 

The  entire  amount  of  the  penalties  may  be  recovered,  in  one 
action,  although  It  exceeds  the  sum,  for  which  a  justice  caa 
reuuLT  a  juugment  in  an  ordinary  action. 

I  3084.  Certain  ofllcera  to  Selae  anfmala  mtvwLTtntp* 

Where  one  or  mure  cattle,  horses,  colts,  asses,  mules,  swiue, 
sheop,  or  goats  are  found  running  at  large,  or  being  herded  or 
piiKttned,  in  a  public  street,  highway,  park,  or  place,  elssewhen' 
tbuu  in  a  city,  the  overseer  of  highways  of  the  road  district,  or, 
if  they  are  bo  found  withiu  an  iueoriiorated  village,  the  stn«t 
commissioner  thereof,  having  persoli:tl  knowledge  or  being  uiiti- 
tied  of  the  fact,  must  immediately  seize  the  animal  or  animals, 
uud  keep  it  or  them  in  his  posseKsion,  until  disposed  of  «a  pie- 
scribed  In  the  folio wiug  sections  of  this  title. 

See  note  to  §  3082,  ante. 

§  8086.  'When  prtTnte  person  mar  seise  sneb  «mlss*1s. 

Any  person  may  seize  one  or  more  animals  specified  in  the  last 
section,  then  running  at  large,  or  being  herded  or  pastured,  ia 
a  public  street,  highway,  park,  or  place,  elsewhere  than  in  a  city, 
bordering  upon  real  property  owued  or  occupied  by  him;  or  then 
trespassing  upon  real  property  so  owned  or  occupied,  having 
entered  thereupon  from  such  a  public  street,  highway,  park,  or 
place.  The  person  making  the  seizure,  must  keep  the  animal 
or  animals  seized,  in  his  possession,  until  disposed  of  as  pre- 
scribed in  the  following  sections  of  this  title. 

See  L.  1862,  ch.  469.  |  2,  and  L.  1867,  ch.  814,  t  2  (T  Bdm.  186). 

S  3080,  Officer  or  person  aelxlnv  to  present  petition* 

An  officer  or  other  person,  who  seizes  an  animal  or  animaJSi 
as  prescribed  in  either  of  the  last  two  sections,  must  immediately 
file,  with  a  justice  of  the  peace  of  the  town  in  which  the  seizs^ 
was  made,  a  written  i)etltion,  verified  by  his  oath;  setting  totvk 
the  facts  which  bring  the  case  within  either  of  those  sections; 
briefly  describing  the  animal  or  animals  seized;  stating  either  the 
name  of  the  owner,  or  that  his  name  is  not  known  to  the  peti- 
tioner, ond  cannot  be  ascertained  by  him  with  reasonable  dili- 
gence: and  praying  for  a  final  order,  directing  the  sale  of  the 
animal  or  animals  seized,  and  the  application  of  the  proceeds 
thereof,  as  i^rescribed  in  this  title.  Where  the  petition  aDeges. 
thnt  any  animsl  or  animals  seized,  were  then  trespassing  npoa 
real  property  owned  or  occupied  by  the  petitioner,  it  must  state 
the  amount  of  the  damages,  if  nny,  which  the  petitioner  has 
suRtnined  thereby.  In  that  case,  the  decision  of  the  jnstlee,  er, 
where  the  issues  are  tried  by  a  jury,  the  verdict  mast  fix  ibtt 
amount  of  the  damages. 

See  Id..  I  8.  and  L.  1867.  ch.  814.  |  2  (T  Bdm.  185). 

I  8087.  Precept   thereupon', 

Ul>on  the  presentotion  of  the  petition,  the  justice  mnst  issoe 
a  precept  under  his  hnnd:  directed  to  the  owner,  if  h\s  name  Ip 
stated  in  the  petition,  or.  if  it  is  not  so  stated,  directed  generalb" 
to  all  persons  hnving  an  intereFt  in  llie  animal  or  animals  sclm: 
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briefly  reciting  the  substance  of  the  petition;  describing  the 
animal  or  animals  seized,  and  reqairing  the  person  or  persons, 
to  %v  uom  the  precept  is  directed,  to  show  canse  before  the  justice, 
aL  A  time  ana  place  specified  therein,  not  less  than  ten  nor  more 
iJian  twenty  days,  after  the  Issuing  of  the  precept,  why  the 
pruyer  of  the  petition  should  not  be  granted. 

The  precept  must  be  serred  upon  the  person,  to  whom  it  is 
dirc^ctea  by  his  name,  within  the  same  time,  and  in  lilce  manner 
fus  a  summons  is  required  to  be  serTed,  as  preBcrit)ed  in  sectiOii 
2U10  of  this  act.  Where  it  i&  directed  generally  to  all  persons, 
baTlng  an  interest  in  the  animal  or  animals  seized,  it  may  b.> 
si»rvo»T  by  a  constable  of  the  town,  or  b^  an  elector  thereof, 
specially  authorized  so  to  do  by  a  written  mdorsement  upon  the 

posting  a  copy  thereof 
ces  in  the  town  where 
pfaces  must  be  the  nearest 
district  school  house,  or,  If  the  seizure  was  made  within  an 
Incorporated  village,  having  schools  in  charge  of  a  board  of 
education,  a  building  in  which  such  a  school  is  kept.  Bach  copy 
muflt  be  so  posted,  within  two  days  after  the  precept  is  issued. 
Wbere  the  precept  is  directed  to  a  person  by  his  name,  and 
proof  is  made  by  affidavit,  to  the  satisfaction  of  the  justice, 
that  it  cannot,  with  reasonable  diligence,  be  personally  served 
upon  that  person,  within  the  county,  at  least  six  days  before 
the  return  day  thereof,  the  justice  may,  by  a  written  order, 
direct  that  service  thereof  be  made,  by  posting  copies  thereof, 
at:  least  five  days  before  the  return  day,  as  prrscribea  in  this  sec- 
tion ;  in  which  case,  service  thereof  may  be  made  accordingly. 

I  90&9,  Proof  of  nerviee  of  precept. 

At  the  place  where  the  precept  is  returnable,  and  at  the  expira- 
tion of  the  time  specified  in  section  2893  of  this  act,  the  petitioner 
Qiti9t,  unless  the  precept  is  directed  to  a  person  by  his  name,  and 
he  apnears,  furnish  proof  of  the  service  of  the  precept,  as  pre- 
scribea  In  the  last  section.  If  it  was  served  by  a  constable,  either 
personally  or  by  posting,  his  written  return  upon  the  precept  is 
anffioient  proof  of  the  facts  relating  to  the  service,  as  stated 
therein.  If  it  was  eerved  by  a  private  person,  proof  of  service 
mnst  be  made  by  affidavit 

f  8O0O.  Aasvrorf  trial. 

The  owner,  or  a  person  having  an  intrrost  in  any  animal  seized, 
mar  appear  upon  the  return  of  the  precept,  and  thereby  malce  him- 
self a  party  to  the  special  proceeding.  The  person  so  appearing 
may.  upon  the  return  of  the  precept,  file  a  written  answer,  sub- 
B<^rib**d  by  him  or  his  attorney,  and  verified  by  the  oath  of  the 
person  subscribing  it,  denying,  absolutely  or  upon  information  and 
belief,  one  or  more  material  allegations  contained  in  the  pt  tition. 
His  answer  must  also  sot  forth  his  interest  in  the  animal  or  ani- 
mals seised.  The  subsequent  proceedings  must  be  the  same  as  in 
sn  action  in  a  justice's  court,  whoreln  an  issue  of  fnct  has  been 
joined,  except  as  otherwise  specially  prescribed  in  this  title. 

§   90ML«  Decision  In  favor  of  petitioners  -vrarrant  to  sell} 
ex*«atfon  tbereof. 

It  no  person  appears  and  answers,  or  if  the  decision  of  the  jus- 
tice, or  the  verdict  of  the  ju^.  where  the  issues  were  tried  by  a 
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jury,  is  in  faror  of  the  petitioner^  the  justice  must  make  a  final 
order,  directing  the  sale  of  the  auimal  or  animals  seised,  and  ^ 
application  of  the  proceeds  thereof,  as  preBcrit>ed  in  this  title. 
1  hereupon  the  justice  must  issue  a  warrant,  under  his  hand, 
directed  generally  to  any  Nonstable  of  the  county,  conunandiug 
him  to  sell  the  animal  or  animals  seized,  at  public  auction,  for  the 
best  price  which  he  can  obtain  therefor;  and  to  make  retnra 
thereof  to  the  justice,  at  a  time  and  place  therein  specified,  doc 
less  than  ten  nor  more  than  twenty  days  thereafter.  The  sjle 
must  be  made  upon  the  like  notice,  and  in  like  manner,  as  a  ssk 
of  property,  by  virtue  of  an  execution  issued  by  a  justice  of  tlie 
peace;  and  the  constable  must  make  return,  as  required  by  the 
warrant,  and  must  pay  the  process  of  the  sale  to  the  justice,  de- 
ducting therefrom  his  fees,  at  the  rate  allowed  by  law  for  the 
collection  of  such  an  execution. 

I  3092.  Application  of  proceeds  of  sale. 

The  justice  must  apply  the  proceeds  of  the  sale  as  follows: 

1.  He  must  pay  the  costs  of  the  petitioner,  as  taxed  by  the  jni- 
tice,  at  the  same  rates  as  the  costs  of  an  action  brought  before 
him,  including  the  justice's  fees  in  such  an  action;  and  aUo  the 
fees  for  the  service  of  the  precept,  either  personally  or  by  posting, 
at  the  rate  allowed  by  law  for  personal  service  of  a  summons  br 
a  constable. 

2.  Out  of  the  remainder  of  the  proceeds,  he  may  retain  to  bis 
own  use,  a  fee  of  one  dollar,  for  each  animal  sold. 

3.  Out  of  the  remainder  of  the  proceeds,  he  must  pay  to  the 
officer,  or  other  person  making  the  seizure,  the  following  feci, 
for  the  seizure  of  each  animal  seized  and  sold,  to  wit:  one  dollar 
for  each  horse,  colt,  ass,  or  mule;  fifty  cents  for  each  bull,  ox. 
cow,  or  calf;  and  twenty-five  cents  for  each  goat,  sheep,  or  swine; 
together  with  a  reasonable  compensation,  fixed  by  him,  for  the 
care  and  keeping  of  each  animal,  from  the  time  of  the  seizure 
to  tlie  time  of  the  sale;  and,  also,  where  any  animal  sold  was 
seized,  while  trespassing  upon  real  property  owned  or  occupied 
by  the  petitioner,  the  damages  sustained  by  the  petitioner  in  coo- 
sequence  thereof,  as  ascertained  by  the  decision  of  the  justice, 
or  the  verdict  of  the  jury  upon  which  the  final  order  was  made 

4.  Out  of  the  remainder  of  the  proceeds,  he  must  pay  to  the 
officer,  to  whom  a  fine  or  penalty  is  to  be  paid  for  the  benefit 
of  the  poor,  as  prescribed  in  section  2875  of  this  act,  the  foUowiac 
penalties,  to  wit:  five  dollars  for  each  horse,  colt,  ass,  mule,  boU, 
ox,  cow,  calf,  or  swine,  seized  and  sold;  and  one  dollar  for  eadi 
sheep  or  goat,  seized  and  sold;  which  penalties  must  be  received 
by  the  officer,  for  the  benefit  of  the  poor  of  his  town  or  district 

5.  If  any  surplus  remains,  he  must  pay  the  same  to  the  person 
or  persons  entitled  thereto,  as  prescril)ed  in  the  following  sectiooa 
of  this  title. 

I  3098.  Disposition  of  svrpliis. 

Any  person  may,  within  ten  days  after  the  return  of  the  war- 
rant, file,  with  the  justice,  a  written  claim  to  the  surplus  of  the 
proceeds  of  the  sale,  or  to  any  part  thereof.  On  the  eleventh 
day  after  the  return,  or,  if  it  is  a  Sunday  or  a  public  holidaj. 
on  the  first  day  thereafter,  which  is  neither  Sunday  nor  a  pnbfic 
holiday,  the  justice  must  proceed  to  inquire  into  the  claims  to 
filed;  and,  for  the  pnrpoRe  of  determining  them,  he  most  hear 
the  nllegatioDs  and  proofs  of  ench  claimant;  and  he  may  iasoe 
subpoenas,  as  upon  the  trial  of  an  action.    He  may.  upon  the 

822 


c.  19. 1. 10  STRAYS  UPON  HIGHWAYS.  §§  8(M>4-96 

a3plication  of  any  claimant,  and  for  good  canse  sboi^n,  a^junm 
the  hearing,  from  time  to  time,  but  not  more  than  thirty  days  in 
all.  After  hearing  the  allegations  and  proofs  of  all  the  claimants, 
he  must  decide  the  claims,  and  enter  an  order  accordingly.  It 
no  claim  is  filed;  or  if  the  right  to  the  surplus  money,  or  any 
part  thereof,  is  not  established,  to  the  satisfaction  of  the  justice, 
as  prescribed  in  this  section;  any  person,  whose  claim  was  no( 
determined  upon  the  hearing,  may  file  a  claim  thereto,  at  any 
time  before  the  expiration  of  a  year  from  the  return  of  the 
warrant;  and,  thereupon,  the  justice  must  proceed,  as  prescribed 
in  this  section  with  respect  to  a  claim  filed  within  the  ten  days. 

I  80&4.  Id.  I  'wl&en  no  claim  made  ^rltl&ln  a  year. 

If,  at  the  expiration  of  one  year  after  the  return  of  the  war- 
rant, any  portion  of  the  surplus  remains,  a  claim  to  which  has 
not  been  established  to  the  satisfaction  of  the  justice,  pursuant  to 
the  provisions  of  the  last  section,  the  justice  must  pay  it,  for  the 
benefit  of  the  poor,  to  the  oflBcer  to  whom  a  fine  or  penalty  ia 
to  be  paid  for  the  benefit  of  the  poor,  as  prescribed  m  section 
2875  of  this  act;  and,  thereupon,  all  persons  are  forever  barred 
from  any  claim  thereto.  But  if  a  claim,  filed  as  prescribed  in 
the  last  section,  remains  undetermined  at  the  expiration  of  the 
year,  the  justice  must  determine  it  within  ten  days  thereafter; 
and,  for  that  purpose,  he  must  retain  the  surplus  in  his  hands 
until  the  determination. 

}   3005.  Order  upon  claim  for  avrplns;  appeal  therefrom. 

An  appeal  from  an  order  determining  a  claim,  as  prescribed  in 
the  last  two  sections,  may  be  taken  to  the  county  court,  by  a 
claimant,  within  ten  days  after  the  making  of  the  order,  as  from 
a  judgment  of  a  justice  in  an  action  to  recover  a  sum  equal  to 
the  claim;  and  the  proceedings  thereupon  are  the  same,  except 
that  an  undertaking  is  not  necessary  for  any  purpose.  Upon 
such  an  appeal,  each  other  claimant,  whose  interest  is  affected 
by  the  order  appealed  from,  must  be  made  a  respondent.  If 
there  is  no  such  claimant,  the  officer  entitled  to  the  surplus  must 
be  made  respondent;  but  costs  cannot  be  awarded  against  him, 
unless  he  appears  upon  the  appeal;  in  which  case,  the  costs  are  in 
the  discretion  of  the  appellate  court.  Where  an  appeal,  taken 
as  prescribed  in  this  section,  is  perfected,  the  county  judge  may, 
in  his  discretion,  make  an  order  extending  the  time,  within  which 
payment  of  the  surplus  must  be  made,  as  prescribed  in  the  last 
section,  and  staying  payment  accordingly.  Unless  such  an  orderi 
is  made,  and  a  copy  thereof  is  served  upon  the  justice,  payment) 
mast  be  made  as  prescribed  in  the  last  section,  notwithstanding! 
the  appeal;  and  upon  proof  of  the  payment,  the  appeal  must  be 
diamissed.  Where  an  appeal  is  taken  to  the  suprenrie  court,  from 
the  determination  of  the  county  court,  the  county  judge,  or  a 
justice  of  the  supreme  court  may  make  a  like  order,  and  with 
like  effect. 

I    8006.   Proceedings   upom   dedaton    In    fa^or   of   person 


If  the  decision  of  the  justice,  or  the  verdict  of  the  jury,  where 
the  issues  are  tried  by  a  jury,  is  in  favor  of  the  person  answer- 
inir,  it  mnut  fix  the  value  of  each  animal  seized.  If  the  justice 
OF  the  jury  find  that  the  seizure  was  malicious,  and  without 
probable  cause,  the  decision  or  verdict  must  assess  the  damages 


|«  »007-«8  JUSTICES'  COURTS.  c.  lJ»,l.  13 

pnttfihied  by  the  person  answeriog,  by  mean*  of  ui«  aeinire  aod 

doLeolioD.  Tlie  jusiiee  must  thereupoo  make  a  final  CNruer, 
aivardiug  to  the  person  so  ansfveriug,  the  return  of  the  anima: 
or  animals  so  seized,  or  Ibe  value  thereof  if  a  return  canuoc  U- 
JUiid;  together  with  his  costs,  at  the  rates  allowed  by  law  in  aa 
action  brought  before  him  to  recover  a  chattel;  and,  also,  twicse 
the  sum  assessed  as  his  damages,  if  any.  Thereupon  a  warmnt 
must  be  issued  by  the  justice  to  a  constable,  to  the  asime  c^-ffcvt, 
ns  an  execution  issued,  in  an  action  to  recover  a  chattel,  u(k>u  a 

t'udgment  in  favor  of  the  defendant,  where  the  chattel  ba»  ixt 
cen  delivered  to  him;  and  each  provision  of  this  chapter,  relai- 
ing  to  a  judgment  and  an  execution  in  such  a  case,  applies  to  a 
final  order  made,  and  a  warrant  issued  thereupoUi  aa  pieBCribed 
fin  this  section. 

^    8m  L.   1807.  cb.  814,  f  T  (7  Bdm.   189). 

„  SOCKT.  Demand  of  pomieiialoii  before  trial.  ProoeeAimv* 
tl&erenpoii. 

At  any  time  after  the  precept  is  issued,  and  before  the  eo7n> 
mencement  of  the  trial,  the  owner  of  any  animal  seized  may  ttie 
with  the  justice  a  written  demand  of  the  posseaaion  thereof. 
Thereupon  he  is  entitled  to  the  possession,  uj^on  complying  witb 
the  following  terms: 

1.  He  must  pay  to  the  justice,  for  the  use  of  the  petitioner, 
the  costs  of  the  proceedings,  to  the  time  of  filing  the  demand, 
as  prescribed  in  subdivision  first  of  section  3092  of  this  act,  and, 
al80|  the  sums  payable  on  account  of  each  animal,  whereof  pos- 
session is  so  demanded,  as  prescribed  in  subdivision  third  of  the 
same  section;  which  sums  must  be  fixed  by  the  justice,  after 
hearing  the  allegations  and  proofs  of  the  parties. 

2.  He  must  also  pay  to  the  justice,  a  fee  of  one  dollar  for  each 
animal,  wherectf  possession  is  bo  demanded. 

3.  If  the  petitioner  is  an  officer,  to  whom  a  fine  or  penalty  is 
to  be  paid  for  the  benefit  of  the  poor,  as  prescribed  in  section 
2875  of  this  act,  the  claimant  must  also  pay  to  the  justice,  for 
the  petitioner's  use,  the  sum  specified  therein  on  account  of  eack 
animal,  whereof  possession  is  so  demanded. 

4.  The  claimant  must  also  prove,  to  the  satisfaction  of  the  jus- 
tice, by  affidavit  or  other  competent  evidence,  that  he  is  the 
owner  of  each  animal,  whereof  possession  is  so  demanded.  Each 
person  who  has  appeared  must  have  notice  of,  and  may  oppoKv 
the  claim. 

Id.,  I  4. 

}  3098.  Id.  I  wl&en  animal  wtlfally  pet  at  lar^e  br  third 
person. 

But  where,  in  a  case  specified  in  the  Inst  section,  the  petvon 
filing  a  demand,  presents  therewith  to  the  justice  sufficient  proot 
by  affidavit  or  otherwise,  that  the  running  at  large,  henivg; 
pasturing,  or  trespassing,  by  reason  whereof  the  animal 
animals,  of  which  he  demands  possession,  were  seized,  was 
by  the"  wilful  act,  Intended  to  effect  that  object,  of  a  ^ 
other  than  the  owner;  and  also  makes  the  proof  specifiinl  ic  aab- 
division  fourth  of  that  section;  he  is  entitled  to  posseaaion.  par- 
Miant  to  his  demand,  upon  pn,vinp  to  the  petitioner,  or  lo'tbe 
justice  for  hip  iipe.  n  repponnbfe  sum.  to  he  fixed  by  the  jastice, 
pftor  hearirff  ti'o  nllrprntiops  and  proofs  of  the  parties,  as  com- 
pensation for  the  care  and  keepin«r  of  the  animal  or    ffPfT^^^i 
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«F hereof  possefision    is   bo  demanded,   and   withoat    ^^ying   any 
oUier  sum,  specified  in  the  last  section. 

B&9  L.  18M.  cfa.  424  (7  Sdm.  448\  part  of  (  S. 

I  a080*  Action  by  o'vrner  In  snclt  a  ense* 

The  owner  of  an  animal,  seized  in  conseqnence  of  a  wilful  act 
specified  in  the  last  section^  may  recover,  in  an  action  aguiust 
the  person  who  committed  it,  all  damages  sustained  by  him,  in 
consequence  thereof,  including  the  sum  paid  in  order  to  recover 
possession  of  the  animal,  as  prescribed  in  the  last  section;  and, 
in  addition  thereto,  the  sum  of  twenty  dollars  for  each  auimaj 
neized. 

Id.,    remainder  of  {  S. 

f  8XOO.  Aetlon  by  p«4ltton«r  nnA  by  oAeer* 

Where  the  possession  of  an  animal  has  been  delivered,  as  pre- 
scribed in  the  last  section  but  one,  an  action  may  also  be  main- 
tained, by  the  petitioner  in  the  special  prooeediniT  before  th^ 
justice,  against  the  person  who  committed  the  wilful  act,  te 
recover,  in  addition  to  all  other  damages  sustained  by  the  plnin^ 
tifif  in  consequence  of  the  wilful  act,  all  sums,  to  which  the 
plaintiff  would  have  been  entitled  out  of  the  proceeds  of  the 
sale,  as  prescribed  in  section  3002  of  this  act,  other  than  the 
compensation  paid  for  the  care  and  keeping  of  the  animal.  In 
tl'o  like  case,  if  the  petitioner  is  a  private  person,  the  officer,  to 
w  horn  a  fine  or  peaalty  is  to  he  paid  for  the  benefit  of  the  poor, 
a«  preecribed  in  section  2675  of  this  act,  may  maintain  an  action 
against  the  person,  who  committed  the  wilful  act,  to  recover  the 
penalties  to  which  the  plaintiff  would  have  been  entitled,  out  of 
the  proceeds  of  the  sale,  as  prescribed  in  that  subdivision. 
Neither  of  the  actions  specified  in  this  or  the  last  section  is 
affected  by  the  pendency  of,  or  the  recovery  of  judgment  in, 
either  of  the  others. 

S  3101.  Demand  of  pnmfiemmlon  after  final  order  and  be- 
fore sale. 

A  person,  entitled  to  demand  the  possession  of  an  animal,  as 
prescribed  in  section  3007  of  this  act,  who  did  not  appear  upon 
the  return  of  the  precept,  or  upon  the  trial,  may  file,  with  the 
justice,  a  written  demand  of  the  possession,  at  any  time  after  the 
Uunl  order,  and  not  leas  than  three  days  before  the  time  ap- 
pointed for  the  sale;  and,  thereupon,  he  is  entitled  to  the  posses- 
sion, upon  complying  with  the  following  terms: 

1.  lie  must  furnish,  by  affidavit  or  other  competent  evidence, 
H  sufficient  excuse,  to  the  satisfaction  of  the  justice,  for  his 
failure  to  appear. 

2.  He  must.  In  all  respects,  comply  with  the  provisions  of 
tfociion  3007  of  this  act;  except  that  it  is  necessary  for  him  to 
pay  only  one-half  of  the  justice's  fee,  as  prescribed  in  subdivi- 
sion second  of  that  section;  and  one-halt  of  the  fees  payable  to 
the  petitioner,  for  the  seizure  of  each  animal,  as  prescribed  in 
subdivision  third  of  section  3002  of  this  act. 

See  L.  ia67,  ch.  814,  part  of  §  4. 

8  811^.  Order  upon  demand  of  possesatoui  appeal  tbere» 
from. 

Where  a  demand  for  the  rotiirn  of  the  possession  of  an  animal 
i«  filed*  M  preacribed  in  either  of  the  last  five  sections,  the  Justior 
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must,  at  the  request  of  either  party  thereto,  make,  mna  enter  h 
his  minutes,  au  order  determiniug  the  same.  An  appeal  frcn 
such  au  order  may  be  taken  to  the  county  court,  by  tbe  peiWA 
making  the  demaud,  or  by  either  party  to  the  special  proeeedinc, 
at  any  time  before  the  Unai  order  in  the  special  proceeding  it 
made;  and  each  person  or  party  so  entitled  to  appeal,  miut  be 
.made  a  respondent  upon  an  appeal  taken  by  one  ot  tne  oUiei»^ 
The  appeal  must  be  taken  in  like  manner,  as  an  appeal  Crom  a 
judgment  of  the  justice  in  dn  action  to  recoyer  a  chattel;  and 
the  proceedings  thereupon  are  the  same,  except  as  otlierwte  pt«- 
•cribed  in  the  next  section. 


I  8108.  Id.  I  mtwLT  of  proooedli 

An  appeal  from  an  order,  specified  In  the  last  section,  ia  not 
effectual  for  any  purpose,  unless  the  appellant  procorea  from  tne 
county  judge,  an  order  directing  a  stay  of  the  proeeedlnsa  npoc 
the  petition,  and  a  stay  of  the  execution  of  tbe  order  appealed 
from,  and  files  it  with  the  justice,  within  the  time  allowed  for  the 
appeal.  The  order  may  be  granted  or  refused,  in  tbe  diacretioD 
of  the  county  judge,  or  granted  upon  such  terms,  as  to  aecozitr 
or  otherwise,  as  he  thinks  proper;  and  it  may  be  vacated  or 
modified,  either  absolutely,  or  unless  further  aecurity  la  given,  ia 
his  discretion. 

i  8104.  Appeal  from  final  order. 

Within  ten  days  after  a  final  order  upon  &  petition  is  made,  as 
prescribed  in  this  title,  an  appeal  therefrom  may  be  taken  by  the 
petitioner,  or  by  the  person  answering,  in  like  manner  aa  an  i^h 
peal  from  a  judgment  of  the  justice  in  an  action  to  reooTcr  a 
sum  of  money,  equal  to  the  Talue  of  the  animal  or  animaia,  and 
the  proceedings  thereupon  are  the  same,  except  as  othenriae  pie- 
scribed  in  the  next  section. 
8m  L.  1867,  ch.  814.  part  of  i  6. 

I  310S.  Id.  I  by-  elalmantf  atay-  of  proeeadiac*  aad  do- 
ll^ery  of  posseaston. 

An  appeal  from  a  final  order,  taken  as  prescribed  in  tbe  laM 
section,  by  the  person  answering,  is  not  effectual  for  any  par- 
pose,  unless  the  appellant  files,  with  the  notice  of  appeal,  ao 
order  of  the  county  judge,  or,  if  he  is  absent  from  tbe  couatf. 
of  a  justice  of  the  supreme  court,  reciting  that  the  appeal  has 
been  perfected,  and  that  security  has  been  given  tbereupon.  as 
prescribed  in  this  section,  and  directing  a  stay  of  proceediigt 
upon  the  final  order  appealed  from,  and  that  the  possession  of 
the  animal  or  animals  seized  be  delivered  to  the  appellant.  Tbe 
order  can  be  made  only  where  an  undertaking  is  given  by  the 
appellant,  as  required  for  the  purpose  of  perfecting  an  appeal 
from  a  judgment,  and  staying  the  execution  thereof;  and  also 
an  undertaking,  in  the  same  or  another  instrument,  to  tbe  effect 
that,  if  the  final  order  appealed  from  is  affirmed,  or  if  the  ap- 
peal is  dismissed,  the  appellant  will  pay  all  sums  wbicb  the  ju- 
tice  awards  against  him,  upon  the  hearing  after  the  determinatioB 
of  the  appeal,  as  prescribed  in  the  next  section,  not  exceeding  ■ 
sum  specified  therein;  which  must  be,  at  least,  twice  tbe  amooat 
of  all  the  sums,  which  nii^ht  he  deducted  from  tbe  proceeds  «f 
the  sale,  as  prescribed  in  section  3092  of  this  act.  Tbe  sm 
must  be  fixed,  and  *he  nrdortaking  must  be  approved,  tor  the 
judge  who   grants   the  Cfnlor.    ITpon   filing  tbe  order   win  tht 
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juaticc,  the  appellant  is  forthwith  entitled  to  the  possession  of  the 
animal  or  animals  seifed. 


I  S106*  Proe«ttdlBVs  upon  attri 

If  the  final  order  appealed  from  is  affirmed,  upon  an  appeal 
taken  by  the  person  answering,  the  cbunty  court  most  appoint  a 
time  and  place,  at  which  the  justice  must  fix  the  auma  payable 
by  the  appeUant,  pursuant  to  his  undertaking.  The  justice  may 
adjourn  the  hearing  to  another  place,  and  to  another  time^  not 
exceeding  three  days  after  the  time  so  appointed.  The  justice 
moat  fix  the  sums  so  payable,  as  if  a  warrant  for  the  sale  of 
the  animalfl  seised  had  been  returned,  and  the  proceeds  thereof 
paid  to  him  by  the  constable,  as  prescribed  in  section  15092  of 
^his  act.  Tlie  undertaking  upon  the  uppeal  inures  to  the  benefit 
of  each  oflicer,  to  whom  any  sum  is  payable,  as  prescribed  in  that 
0e«!tioB;  and  with  respect  to  any  of  those  sums,  the  respondent  is 
a  tmatee  for  the  officer  entitled  thereto. 


I  SIOT*  IdaUtatloB  of  action  for  aelalnff  anlnutls. 

Wliere  an  animal  la  seised,  upon  the  ground  that  it  was  ruu- 
nin^  at  large,  or  waa  being  herded  or  pastured,  or  was  tree* 
paaaing.  contrary  to  the  provisions  of  this  title;  and  the  officer 
or  other  person  making  the  seizure,  immediately  files  his  petition, 
and  diligently  prosecutes  the  same,  as  prescribed  in  this  title;  an 
action  to  recover  the  animal  so  seized,  or  to  recover  damages 
for  the  aelsure,  or  for  any  act  subsequent  thereto,  must  be  com* 
menced  within  one  year  after  the  cause  of  action  accrues. 

liu    199r,  eh.   814.    |  7 

f  S106.  Certala  aetlona  eanaot  be  ■iaiatalAed« 

A  person,  to  whom  the  precept  was  directed  by  his  name,  and 
who  was  personally  served  therewith,  or  n  person  who  has  ap- 
peared ana  answered  in  the  special  proceeding,  or  demanded  tlie 
return  of  any  animal  seized,  cannot  mnintnin  an  action  against 
the  officer  or  other  person  seizinp  an  animal,  or  a  person  acting 
by  bia  command,  or  .in  his  aid.  in  a  case  specific  in  the  last 
eetftlon.  But,  exceot  as  specified  in  this  section,  the  owner  of  an 
animal  seized  or  detained,  under  color  of  any  provision  of  thia 
title,  may  maintain  an  action  to  reco\'er  the  animal,  or  its  value, 
or  damages,  for  the  seizure  or  detention,  or  for  any  unlawful  act 
snbaequent  thereto,  if,  in  fact,  the  animal  was  not,  at  the  time 
of  the  seizure,  running  at  large,  or  being  herded  or  pastured,  or 
UCMpaeaing,  as  the  case  may  be,  as  si^fied  in  the  foregoing 
provisions  of  this  title. 

§  S109.  Wbere  aeTeral  animals  a^e  treapa««liia>  damavea 
mr^  entire.    Proceedlagra  la  >aoh  eases. 

For  the  purpose  of  determining  the  damages  sustained  by  ihe 
petitioner,  where  two  or  more  animals  are  found  simultaneously 
trespassing  upon  real  property,  owned  or  occupied  by  him,  all 
the  damage  done  by  all  the  animala  seised,  is  to  be  regarded  as 
done  by  them  jointly;  and  the  petitioner's  remedy  therefor  is 
entire,  and  must  be  enforced  against  all  the  animals,  and  the 
oceede  of  tbe  sale  thereof.  Whore  difTerent  persons,  who  are 
lO'wn,  own  different  animals  seized,  the  precept  must  be  di- 
rected to  all  of  them  by  their  names.  If  one  or  more  of  the 
are  known,  and  the  others  are  unknown,  and  cannot  be 
30  827 
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ascertained  with  reasonable  diligence,  the  precept  must  be  di- 
rected to  each  known  owner,  by  his  name,,  and,  also  generally  to 
all  persons  having  an  interest  in  those  animals,  the  owners  o£ 
which  are  unknown.  In  a  case  specified  in  this  section,  a  de- 
mand-of  the  possession  of  an  animal  seized  cannot  be  made,  ai 
prescribed  in  section  3007  or  3101  of  this  act,  unless  it  is  made 
with  respect  to  all  the  animals  seized,  and  by  persons  entitled 
to  the  possession  of  all  of  them.  But  a  separate  demand  may  be 
made,  as  prescribed  in  section  3008  of  this  act,  by  each  owner  of 
one  or  more  animals  seized;  in  which  case,  if  possession  is  de- 
livered to  him,  as  prescribed  in  that  section,  the  petitioner's 
remedy  for  his  damages  is  the  same,  with  respect  to  the  animal 
or  animals,  of  which  possession  is  not  so  delivered,  and  against 
the  proceeds  of  the  sale  thereof,  as  if  those,  whereof  possesaioii 
is  so  delivered,  had  not  k)een  trespassing  upon  the  property. 

I  SllO.  Pro^eftdlnars  In  other  c«aes,  irrl&ere  tliere  are  dif- 
ferent o-wners. 

Where  the  petitioner  does  not  allege,  that  the  animals  seized, 
were  trespassing  upon  real  property  owned  or  occupied  by  him. 
and  different  persons  own  different  animals  seized,  a  separate 
special  proceeding  may  be  instituted,  as  prescribed  in  this  titk. 
against  each  owner,  or  against  any  two  or  more  owners,  witii 
respect  to  the  animals  owned  by  him  or  them.    Or  the  proceed- 
ings may  be  taken  against  all  the  owners  jointly;  in  which  case, 
each  person  to  whom  the  precept  is  directed  by  his  name,  and 
each  person  having  an  interest  in  an  animal  seized,  has  the  same 
right  to  demand  the  possession  of  the  animal  owned  by  him,  ssd 
the  same  right  to  answer  separately,  as  if  the  special  proceed- 
ing was  against  him  separately;  and  the  final  order  may  be  in 
favor  of  one  or  more  of  the  persons  so  answering,  with  resgtci 
to  the  animal  or  animals  owned  by  him  or  them,  and  for  his  or 
their  costs;  and  against  the  remainder  of  the  persona  answering 
or  to  whom  the  precept  was  directed,  or  for  the  aale  of  the  re- 
mainder of  the  animals,  in  like  manner,  as  if  the  former  persou 
had  not  answered,  or  had  not  been  named  in  the  precept.   But 
the  person,  first  making  a  demand  of  the  possession  of  any  animil 
seized,  must  pay  all  the  costs  to  the  time' of  the  demand;  and  x 
person,   subsequently   making   a   demand,    is   excused    from  tbe 
payment  of  any  costs,  except  those  which  have  accrued  since  tie 
former  demand. 


I  8111«  Svrplns  i^l&ere  tl&ere  «^e  different  oi 

Where  proceedings  are  taken  jointly  against  different  peraonfl; 
who  own  different  animals  seized,  as  prescribed  in  either  of  the 
last  two  sections,  the  surplus,  remainmg  in  the  justice's  bands, 
must  be  distributed  between  them,  in  proportion  to  the  value  of 
the  animals  owned  by  each,'  to  be  determined  by  the  justice.  Adt 
owner  may  claim  separately  his  proportion  of  the  surplus;  and 
sections  3003  and  3094  of  this  act  apply  to  s  claim  made,  aid  to 
the  disposition  of  the  surplus  arising,  as  prescribed  in  this  sedioiL 

I  SllS.  "Wlten  one  netlon,  eto.,  snpersedes  mmy  otlier. 

Where  two  or  more  persons,  or  an  officer  and  a  private  psrson. 
are  authorized,  by  this  title,  to  bring  an  action,  or  to  seize  an  ani- 
mal, and  take  the  proceedings  prescribed  in  this  title  for  tbe  dif- 
position  thereof,  the  commencement  of  an  action,  or  the  sel»are  o[ 
the  animal,  by  either  of  them,  supersedes  the  right  of  any  of  tbe 
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otheni  to  bring  snch  an  action,  or  to  make  snch  a  seizure,  with 
retfpcct  to  the  animal  leized,  or  in  question  in  the  action.  But 
the  justice  may,  in  liis  discretion,  allow  an  officer  or  other  person, 
who  is  interested  in  the  recovery,  or  in  the  application  of  tLe  pro- 
ceeds of  the  sale,  to  appear  in  the  action  or  special  proceeding,  for 
the  purpose  of  protecting  his  interest^  and  to  take  such  part  in  the 
proceedings  therein  as  the  justice  thmks  proper. 

S  8113.  Rlgr^ts  of  oflleer  i^ben  private  person  falls  to 
proseovte. 

Where  a  seisure  is  made  by  a  private  person,  as  prescribed  in 
this  title,  and  the  possession  of  an  animal  seized  is  aoandoned  by 
him,  witnoQt  filing  a  petition;  or  where  an  action,  brought  by  a 

Crlvate  person,  as  prescribed  in  this  title,  is  settled  or  discontinued 
y  the  plaintiff;  the  officer,  to  whom  a  penalty  is  payable,  as  pre- 
scribed in  section  3083  of  this  act,  or  in  subdivision  fourth  of  sec- 
tion 8002  of  this  act,  may,  unless  he  has  assented  to  the  abandon- 
ment, settlement,  or  discontinuance,  maintain  an  action  against 
the  owner  of  the  animal  in  question,  to  recover  the  penalty  so 
payable  to  him;  and,  upon  proof  of  the  facts,  which  would  have 
entitled  the  plaintiff  in  the  former  action,  or  the  petitioner  in  the 
special  proceeding,  to  recover,  he  is  entitled  to  judgment  accord- 
in8:ly. 

I  S114.  Person  JkaTins  a  special  propertr  deemed  o'vmer. 

When  a  person  is,  at  the  time  of  the  seizure,  entitlctd  to  the  pos- 
session of  an  animal,  as  against  the  general  owner  thereof,  by 
virtue  of  a  special  property  therein,  he  is  deemed,  for  all  the  pur- 
poses of  this  title,  the  owner  thereof. 

I  8118.  A^ent  atar  net  for  Ms  prlnelpal. 

The  duly  authorized  agent  of  the  owner  or  peison  entitled  to  the 
possession  of  an  animal,  as  specified  in  the  last  section,  may.  in 
liis  own  name,  answer,  make  any  demand,  or  take  any  other 
proceeding,  which  the  owner  or  person  so  entitled  may  take,  as 
prescribed  in  this  title. 
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TITLE 


PzoTuiioiu  specially  relating  to  courts  of  Justices  of  tht 

peace  in  the  city  of  Brooklyn. 

Sec.  3116.  Repealed,  1902.    See  the  Municipal  Court  Act  of  New  Toik  dtr* 

»117.  Repealed,   1002.    See  the  Municipal  Court  Act  of  New  Toric  dtj. 

3118.  Repealed,  1902.    See  the  Municipal  Court  Act  of  New  York  dtj. 

3110.  Repealed,  1902.    See  the  Municipal  Court  Act  of  New  York  cttj. 

3120.  Repealed,   1902.    See  the  Municipal  Court  Act  of  New  Yort  city. 

3121.  Interpreter  for  police  court,  and  for  first,  aooond  and  third  diatikca 
8122.  Id.;  for  fourth  and  fifth  dlatricta. 

3123.  Id.;  for  sixth  dUtrlct. 

8124.  Common  council  ma7  appoint  additional  Interprctera. 

8125.  Common  council  to  deai^ate  attendants,  etc. 

3126.  Repealed.  1902.  See  the  Municipal  Court  Act  of  New  Yortc  dty. 

8127.  Repealed,  1002.  See  the  Municipal  Court  Act  of  New  York  city. 

8128.  Repealed,  1002.  See  the  Municipal  Court  Act  of  New  York  dty. 
3120.  Repealed.  1908.  See  the  Municipal  Court  Act  of  New  York  dxj, 
3180.  Repealed.  1902.  See  the  Municipal  Court  Act  of  New  York  rtty. 
8131.  Repealed,  1002.  See  the  Mualolpal  Court  Act  of  New  York  city. 

3182.  Repealed,  1902.    See  the  Municipal  Court  Act  of  New  York  city. 

3183.  Application  of  other  proYlsions.    HoMIng  conrt  open. 

«3lie.  Repealed,  1902.    See  the  Municipal  Court  Act  of  New 
York  city. 

1 8117.  Repealed,  1902.    See  the  Municipal  Court  Act  of  New 
York  city. 

I  3118.  Repealed,  1902.    See  the  Municipal  Court  Act  of  New 
York  city. 

I  Slid.  Repealed,  1902.    See  the  Municipal  Court  Act  of  New 
York  city. 

«  Siao.  Repealed,  1902.    See  the  Municipal  Court  Act  of  New 
York  city. 


(8121.  Interpreter  for  pollee  cowrty  SAd  for  llrst»  seeoad 
and  third  dlstrieta. 

There  is  an  interpreter  for  the  police  court  of  the  city  of 
Brooklyn,  and  the  justices'  courts  of  the  first,  second,  and  third 
districts  of  that  city,  who  is  appointed,  and  may  be  remored  at 
pleasure,  by  the  justices  of  those  courts,  or  a  majority  of  them. 
He  is  entitled  to  an  annual  salary,  fixed  and  to  be  paid  as  pre- 
scribed  by  law. 

L.  1870,  ch.  607. 

13122.  Id.  I  for  fourth  and  fifth  dlstrlets. 

There  is  an  interpreter  for  the  justices'  courts  of  the  fburth 
and  fifth  districts  of  the  city  of  Brooklyn,  who  is  appointed,  fcod 
may  be  removed  at  pleasure,  by  the  justices  of  the  peace  of  thoie 
districts.  He  is  entitled  to  an  annual  salary,  fixed  and  to  be  paid 
as  prescribed  by  law. 

L.  1871,  ch.  331. 

{3123.  Id.)  for  sixth  dlatrlet. 

There  is  an  interpreter  for  the  justice's  court  of  the  sixth  dis- 
trict of  the  city  of  Brooklyn,  who  is  appointed  by  the  justice  of 
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tlie  peace  of  that  district,  subject  to  confirmation  by  the  common 
c^ouncil,  and  may  be  remoYcd  by  that  justice  at  his  pleasure.  He 
is  entitled  to  an  annual  salary,  fixed  and  to  be  paid  as  prescribed 
by  law. 

X«.    1873p  ch.  780.  f  2. 

S  3124.  Commop  eovnell  may  appoint  additional  Inter- 
praters. 

The  common  council  of  the  city  of  Brooklyn  may,  where  it 
deems  it  necessary,  upon  the  request  of  a  justice,  appoint  one  or 
more  interpreters  for  justices*  courts  in  that  city,  in  addition  to 
those  provided  for  in  the  last  three  sections;  fix  their  salaries;  and 
prescribe  the  court  or  courts  which  they  must  attend.  An  officer, 
so  appointed,  may  be  removed  by  the  common  council,  for  caase. 

L.   1875,  ch.  623. 

I  312B.  Common  conncll  to  deslvnate  attendantSf  ete. 

The  common  council  of  the  city  of  Brooklyn  may  designate  one 
or  more  policemen,  or  constables,  to  attend  each  of  the  justices* 
courts  in  that  city.  The  common  council  may,  by  ordinance  or 
otherwise,  fix  and  define  their  duties  in  and  about  those  courts, 
and  may  allow  them  such  compensation,  in  lieu  of  all  fees  and  per- 
qnisites,  as  it  deems  proper. 

L.  1800,  cb.  102.  1  17;  and  L.  1886,  cb.  614,  I  8. 

f  sise.  Repealed,  1002.  See  the  Municipal  Court  Act  of  New 
York  city. 

f  81^7.  Repealed,  1002.  See  the  Municipal  Court  Act  of  New 
York  city. 

f  81S8.  Repealed,  1002.  See  the  Municipal  Court  Act  of  New 
York  city. 

f  3ia».  Repealed,  1002.  See  the  Municipal  Court  Act  of  New 
York  dty. 

I  3180.  Repealed,  1002.  See  the  Municipal  Court  Act  of  New 
York  city. 

f  8181.  Repealed,  1002.  See  the  Municipal  Court  Act  of  New 
York  city. 

«  8188.  Repealed,  1002.  See  the  Municipal  Court  Act  of  New 
York  city. 

f  8188.  Applleatloa  of    other    provisions.     Holdlnar  eonrt 

Each  justice  of  the  peace  of  the  city  of  Brooklyn  Is  a  justice 
of  the  peace  of  Kings  county;  and  each  provision  of  this  act,  re- 
latinK  to  the  proceedings  before  a  justice  of  the  peace  of  a  town. 
applies  to  the  proceedings  before  a  justice  of  the  peace  of  that 
city,  except  as  otherwise  specially  prescribed  in  this  title.  Each 
of  those  justices  must  hold  his  court  open,  from  nine  o'clock  in 
the  morning,  until  three  o'clock  in  the  afternoon. 

Bee  r..  1849.  cb.  126,  U  86  and  86;  L.  1860.  ch.  102,  i  18;  \^  187),  c|i.  49S, 

I  a;  l^  19TS,  c|>.  W,  psrt  of  1 18. 
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TITIiB  ZIL 
XiaoaUaneous  proviciQaji. 

«M.  9184.  Mode  of  appUcation  of  certain  praTltlons  of  tfelt  adi 
3186.  Qeaeral  reqoislteg  of  mandate*. 
S186.  Reward  to  constable  forbidden. 
S1S7.  Jnatlce  or  constable  net  to  ^«r  dalm,  ete. 
8188.  Penalty- 

318d.  Violation  of  preceding;  sections  a  defence  of  acUmi. 
8140,  8141.  Docket-book  to  be  kept  by  Justice,  eatties  iherua. 
8142.  Index  to  decket-book. 
8148.  Papers  to  be  filed. 

8144.  Deposit  of  books  and  papers  with  town  or  dtj  derk. 
8146.  Certificate    In    docket-book   deposited. 

8146.  Town  or  city  clerk  to  demand  books,  etc.,  npoa  daatlu  etc,  m 

justice. 

8147.  Delivery;  how  compelled. 

8148.  Entries  to  be  evidence. 

8140.  Jostlce  to  furnish  copies  of  papers. 

8160.  Transfer  of  action  when  justice's  term  expires,  ete. 

8161.  Id.;  when  justice  is  a  witness. 

8162.  Proceedings  upon  transfer. 

8163.  Penalty  for  not  paying  over  meoey. 

8164.  Action  on  judgment  of  Justice. 
8166.  Id.;   proof  of  Judgment,    etc. 

8166.  Execution  of  mandate  by  private  person. 

3157.  Oonstable  to  execute  mandates  In  person. 

8168.  Sheriff  to  act  where  execution  of  mandate  la  restated. 


i  81S4*  Mode  of  application  of  eertala  pro^lsloaa  of  tkis 
aet« 

Where  a  provision  of  this  act,  not  contained  in  this  cfaapter, 
is  made  applicable  to  proceedings  before  a  justice  of  the  peaoev 
tlie  application  is  subject  to  tlie  qualification,  that  It  does  not 
include  anj  thinir,  which  is  repugnant  to  anj  special  proririon  of 
law.  regulating  the  jurisdiction  orpowers  of  a  justice  of  the  oeaee, 
or  the  proceedings  before  him.  where  a  proYision,  thus  made  8p> 
plicable,  relates  to  the  filing  of  a  paper  in  a  court,  or  with  a  den; 
the  paper  must,  in  an  action  or  special  proceeding  before  a  jnstiee 
of  the  peace,  be  filed  with  the  justice,  unless  he  has  a  deric 
appointed  pursuant  to  law;  and  where  it  confers  a  power  npoo 
a  court  or  a  judge,  the  provision,  making  it  applicable  to  pro- 
ceedings taken  under  this  chapter,  is  to  be  construed,  as  ooirftf- 
ring  a  like  power  upon  the  justice,  before  whom  the  action  or 
special  proceeding  is  brought. 

1  3186.  General  rea«laltes  of  manAateo. 

'  A  mandate,  issued  by  a  justice  of  the  peace,  most  he  sigMd 
%^  him,  and  may  be  without  seal.  It  must  be  entirely  filled  up,  at 
the  time  when  it  is  delivered  to  an  ofllcer  to  he  executed,  so  as  tD 
have  no  blank,  either  in  the  date  thereof  or  otherwise;  except  tbjr 
there  may  be  a  blank  in  a  subpoena  for  the  name  of  any  or  all  of 
the  witnesses.  A  mandate,  issued  and  delivered  to  an  officer  to  be 
executed,  contrary  to  this  s^'Ction,  is  void. 

2  R.  S.  267,  18  2B2  and  238  (2  Bdm.  27B). 

§   SlSe.  Revrard    to   conntable    forfildden* 

A  constable  shall  not  ask  or  receive  any  money  or  other  Tth- 
able  thing  from  nny  person,  as  a  consideration,  reward,  or  i»- 
*lnreTront  for  omitting  or  delaying  to  arrest  a  person,  or  to  take 
))im  to  jail,  or  to  sell  property,  by  virtue  of  i^i|  execution,  or  to 
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«f  jLecute  aD3  otber  duty,  pertaining  to  his  office;  or  any  money  or 
valuable  thing,  other  than  the  fees  expressly  allowed  to  him  by 
law,  for  executing  any  duty  pertaining  to  his  office. 

2   B.    8.   267,    I   284. 

S  8187.  Jvatlee  or  eonatable  not  to  b«7  clalm»  etc. 

A  justice  of  the  peace  or  constable  shall  not,  directly  or  indi- 
rectly, buy,  or  be  interested  in  buying,  a  bond,  note,  or  other  de- 
mand or  cause  of  action,  for  the  purpose  of  bringing  an  action  or 
instituting  a  special  proceeding  before  a  justice  founded  there- 
upon; nor  shall  a  justice  or  a  constable,  either  before  or  after  an 
action  or  a  special  proceeding  is  commenced,  lend  or  adyance,  or 
agree  to  lend  or  advance,  or  procure  to  be  lent  or  advanced,  any 
money  or  other  valuable  thing  to  any  person,  in  consideration  of, 
or  ns  a  reward  for,  or  an  inducement  to,  tne  placing  or  having 
placed  in  his  hands,  a  debt  or  other  demand  or  cause  of  action, 
for  prosecution  or  collection. 

Id.,   I  236. 

§  3188.  Penalty. 

A  justice  of  the  i>eace  or  constable  who  violates  a  provuion  of 
the  last  three  sections,  is  guilty  of  a  misdemeanor;  and  shaJ] 
be  punished  accordingly.  A  conviction  also  operates  as  a  forfeit- 
ure of  bis  office. 

Id..  I  286. 

I    8139.   Violation   of  proeediniT      ■eetlons  a   defeaeo   to 


It  is  a  defence  to  an  action,  brought  before  a  justice  of  the 
peace,  that  the  demand,  upon  which  it  is  founded,  was  bought  and 
sold,  or  received  for  prosecution,  contrary  to  the  foregoing  pro- 
visions of  this  title.  In  an  action  wherein  such  a  defence  is  inter- 
posed, if  the  plain tifif,  after  being  duly  subpoenaed  as  a  witness, 
fails  to  attena,  pursuant  to  the  subpoena;  or  if,  upon  the  trial,  or 
npon  his  examination  as  a  witness  by  virtue  of  a  commission,  he 
refuses  to  answer  any  question  pertment  to  show  a  violation  of 
either  of  those  provisions;  the  justice,  besides  punishing  him,  in  a 
proper  case,  for  his  failure  or  refusal,  must  dismiss  his  complaint. 
The  testimony,  in  such  an  action,  of  the  plaintifif,  or  any  other 
witness,  is  not  evidence,  in  a  criminal  prosecution  against  him,  for 
Tiolating  either  of  those  provisions. 

Id..    H   28T-242. 

I  8140.  [Am*d,  1899.]  Dookct-book  to  be  kept  by  Jaatlooi 
•m^vioa  thevela. 

A  justice  of  the  peace  must  keep  a  docket-book,  in  whidi  he 
mast  enter: 

1.  The  title  of  every  action  or  special  proceeding  commenced 
before  him. 

2.  The  time  when  the  summons,  or  the  mandate  for  the  com- 
mencement of  the  special  proceeding,  was  issued;  with  a  state- 
ment of  the  nature  of  the  mandate,  and  a  memorandum  of  each 
order  of  arrest,  warrant  of  attachment,  or  requisition  to  replery, 
l^ranted  by  him. 

8.  The  time  when  the  parties  appeared  before  him,  either 
without  process,  or  npon  the  return  of  the  summons,  or  of  th« 
msndate  for  the  commencement  of  the  special  proceeding. 

4.  A  concise  statement  of  the  pnhstnTice  of  eflch  oral  pleading* 
or  a  memornndnm  of  the  filing  of  cnch  written  pleading. 
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5.  Each  ftdjoummcnt;  statingr  apon  whose  application,  tai 
to  what  time  and  place,  it  was  made. 

6.  The  issuing  of  a  veDire;  stating  upon  whose  application  it 
was  ijBsued.  and  the  time  and  place  of  the  return  thereof. 

7.  The  time  when  a  trial  was  had;  and,  if  it  was  by  a  jury, 
the  names  of  all  the  persons  retamed  as  having  been  notified 
to  attend  as  jurors;  stating  who  did  not  attend;  who  attended; 
and  who  were  sworn. 

8.  The  name  of  each  witness  sworn  upon  the  trial;  stating  st 
whose  request  he  was  sworn;  each  objection  made  to  the  com- 
petency of  a  witness;  and  the  decision  thereupon. 

9.  The  verdict  of  the  jury,  and  the  time  of  receiving  it;  or. 
if  the  jury  disagreed  and  were  discharged,  a  statement  of  thai 
fact 

10.  A  concise  statement  of  the  substance  of  each  order,  made 
by  him  in  the  course  of  the  action  or  special  proceeding. 

11.  The  judgment  or  final  order;  and  the  time  of  entering  it 

12.  The  execution;  the  time  of  issuing  it;  the  kind  of  execntioo; 
the  name  of  the  officer  to  whom  it  was  delivered;  and  ^adi 
renewal,  with  the  date  thereof. 

13.  The  return  of  each  execution;  the  time  of  the  retam;  and 
a  statement  of  any  money  paid  to  the  justice  thereupon,  and 
when  and  by  whom  it  was  paid. 

14.  Bach  transcript  of  the  judgment,  given  by  him  to  be  filed 
in  the  oounty  clerk's  office,  and  the  time  when  it  was  given. 

15.  The  appeal,  if  any;  and  the  time  of  service  of  the  notice 
of  appeal. 

16.  [Added,  1899.]  Such  entries  shall  be  made  in  a  book  wliicb 
must  be  furnished  to  him  by  the  clerk  of  the  town  in  which  be 
resides  and  to  be  designated  as  "  justices'  civil  docket  *'  and  Ut 
be  the  property  of,  and  a  charge  against,  such  town. 

i  B.  a.  367. 1  diS;  L.  1899.  Oh.  381.    In  effeot  Sept.  1, 1889. 

S  3141.  Tl&e  same* 

Each  of  the  entries,  specified  in  the  last  section,  miftt  be 
made  under  the  title  of  the  action  or  special  proceeding  to  whick 
It  relates;  and,  in  addition  thereto,  the  justice  may  enter  is 
like  manner  any  other  proceeding,  had  before  him  in  the  actios 
or  special  proceeding,  which  he  thinks  proper  to  enter,  A  docket- 
book,  kept  by  a  justice,  m>ist  be  kept  open,  during  the  hoaxs. 
when  a  sheriff's  office  is  required  by  law  to  be  kept  open,  tot 
search  and  examination  by  any  person,  upon  his  reasonable 
request  and  to  a  reasonable  extent 

M..    f   244. 

I  8142.  Index  to  doclcet-book. 

A  justice  of  the  peace  must  keep  an  alphabetical  index  to  n 
the  judgments,  entered  by  him  in  nis  docket-book;  and  he  most 
insert  therein  the  names  of  all  the  parties  to  each  Jadsment 
and  the  page  of  the  book,  where  the  judgment  Is  entered. 

Id.,  i  261. 

I  8148.  Papers  to  be  filed. 

A  justice  of  the  peace  must  carefully  file  and  preaerve  ej^ 
affidavit  or  other  paper,  delivered  to  him  to  be  filed  In  an  acom 
or  special  proceeding. 

Id..  I  2S0.  1^4 
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f  8144.  Deposit  of  book*  and  papers  wlili  town  or  'cltT* 


If  a  JTMtice  of  the  peace,  either  before  or  after  the  expiration 
hft  his  term  of  office,  removes  from  the  town  or  city  wherein  he 
wma  elected,  he  must  forthwith  deposit,  with  the  clerk  of  that 
tovrn  or  dtj,  bis  docket-book,  and  oil  other  books  and  papers,  in 
his  custody,  relating  to  an  action  or  a  special  proceeding,  which 
lias  been  heard  by  him.  or  commenced  before  him.  A  justice 
who  is  removed  from  office,  must  make  a  like  deposit,  within 
ten  days  after  receiving  notice  of  his  removal,  or  afterwards, 
iiiK>n  the  demand  of  the  clerk  of  the  town  or  city. .  But  the 
omission  of  the  Justice  to  make  the  deposit,  does  not  affect  the 
Talidity  of  any  book  or  paper,  so  reqoii'ed  to  be  deposited,  or  oi 
any  proceeding  to  which  it  relates. 

2    R.   S.  287,   H  262  and  268. 

I    S145.  Certifleate  in  doeket-boolc  deposited. 

A  justice  of  the  peace  must  make,  in  each  docket-book  depos- 
ited by  him,  as  prescribed  in  the  last  section,  a  certificate  under 
his  hand,  to  the  effect  that  each  judgment  or  order,  entered 
therein,  was  duly  rendered  or  made,  fts  therein  stated;  and  that 
the  sum,  appearing  by  the  book  to  be  due  thereupon,  has  not 
been  paid,  to  his  knowledge. 
IiL.    s   254. 

I    3140.    [Am*d,  1908,  1016.]    Town  or  city  clerk  to  demand 
hooka,  et  cetera,  npon  death,  et  cetera,  off  Juiitlce. 

If  a  justice  of  the  peace  dies,  or  his  office  becomes  otherwise 
vacant,  the  town  or  city  clerk  must  demand  and  receive  all  books 
and  papers,  which  belonged  to  the  justice  in  his  official  capacity, 
from  any  person  having  them  in  his  possession,  and  such  clerk 
may  make  and  issue  a  transcript  of  a  judgment  so  rendered  by 
Bucli  a  justice  of  the  peace  and  appearing  upon  the  docket  of  such 
Justice  of  the  i)euce  so  on  file  in  his  office,  and  issue  an  execu- 
tion upon  any  such  judgment  which  has  not  been  docketed  in  the 
office  of  the  county  clerk,  upon  receiving  his  fees  for  the  same, 
which  shall  be  the  same  now  allowed  a  justice  of  the  peace  for 
issuing  a  transcript  or  transcripts,  as  the  case  may  be,  and  such 
transcript  or  execution  so  issued  by  such  clerk  shall  have  the 
same  force  and  effect  as  though  the  same  had  been  issued  by 
such  justice  of  the  peace  during  his  term  of  offic*e. 

Id.,   I  256.     Am'd  bj  L.  1906,  di.  486;  L.  1916,  cb.  448,  In  effect  Sopt.  1. 
1916. 

I   3147.  Delivery  I  ho^Mr  compelled. 

If  ahy  book  or  paper,  required  to  be  deposited  with  the  town 
or  city  clerk,  as  prescribed  in  this  title,  is  withheld,  the  like 
proceedings  may  be  had,  at  the  instance  of  the  town  or  city 
clerk,  to  compel  the  deposit  thereof,  as  are  prescribed  by  law, 
where  an  officer  refuses  or  neglects  to  deliver  a  book  or  paper 
in   his  custody  as  such  officer,  to  his  successor  in  office. 

Id.,   9  286. 

I   8148.  Bntrien  to  be  evidence. 

An  entry  made,  as  prescribed  by  law,  in  the  docket-book,  kepi 
by  a  justice  of  the  peace,  and  deposited  with  the  town  or  ?ity 
clerk,  as  prescribed  in  this  title,  is  presumptive  evidence  of  the 
matters  of  fact  stated  *herein:  but  the  presumption  may  .  b« 
repelled  by  proof. 

Id..  §  25T. 
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I  8149.  Jasttce  to  tunlmlk  copies  of  papers. 

A  justice  of  the  peace  must  furnish,  upon  request  and  pay- 
ment of  his  fees,  to  any  person  interested  in  a  jadgment  or  ordtr 
entered  by  him,  a  transcript  of  the  judgment  or  order,  together 
with  a  copy  of  all  the  entries  in  his  docket-book,  relating  to  the 
cause;  a  copy  of  his  minutes  of  the  evidence  in  the  caase.  or  tk* 
substance  of  the  testimony,  if  he  has  not  taken  minutf^s:  and  a 
copy  of  any  paper  on  file  in  the  cause:  or  such  portiens  thereof 
as  are  required. 

L.  1841.  oh.  141. 1 1  ^4  £dm.  546). 


I  S109.  Tnmster  of  aetlon  whsn  Jiistleo's  tsrm  sxplros. 

If  the  term  of  office  of  a  justice  of  the  peace  is  about  to  expire,  or 
ha  is  about  to  remove  from  the  tqwn  or  city,  before  judgmeot  is 
rendered  in  an  action,  or  a  final  order  is  made  in  a  special  proceed- 
ing, pending  before  him,  he  must  previously  make  a  written  order, 
rccitmg  the  fact,  and  directing  the  action  or  special  proceeding  to 
be  continued  before  another  justice  of  the  same  town  or  city,  naawd 
in  the  order. 


I  SlSl.  Id.;  when  Jastloe  Is  a  wttni 

If,  before  an  issue  of  fact  Is  Joined  in  an  action  or  special  proceed- 
ing, the  defendant,  or,  where  he  has  not  been  arrestea,  his  attomej, 
presents  to  the  justice  satisfactory  proof,  by  affidavit,  that  the  jus- 
tice, before  whom  the  action  or  special  proceeding  is  pending,  is  t 
material  witness  for  the  defendant,  without  whose  testimony  becsn- 
not  safel}''  proceed  to  trial,  setting  forth  therein  the  particular  facts 
and  circumstances,  which  he  expects  to  prove  by  him:  the  justice 
must  forthwith  make  a  written  order,  directing  the  action  or  special 
proceeding  to  be  continued  before  another  justice  of  the  same  town 
or  city,  named  in  the  order. 

BM2R.B.3W,  I  31  (8Bdm.  SIS);  also,  ld.,1  llS, am'4, L.  18SB.  (di.  Stt;  L.  1S15,  ok.  WL 

I  8159.  Proeeedlngs  open  transfer* 

Where  an  order  is  made,  as  prescribed  in  either  of  the  last  two 
sections,  the  constable  must  forthwith  take  it  and  all  other  papen 
in  Uie  action,  with  the  body  of  the  defendant,  if  he  is  under  arrest, 
before  the  justice  named  in  the  order.  The  plaintiff  or  petitioner 
must  forthwith  appear  before  that  justice,  who  must  take  cog- 
nizance  of  the  action  or  special  proceeding,  and  must  proceed 
therein  as  if  it  had  been  commenceMl  before  him.  Costs,  recovered 
in  the  nction  or  special  proceeding,  include  the  fees  allowed  by  law. 
for  services  performed  by  the  constable  and  the  justice,  before  the 
transfer,  together  with  the  fees  allowed  by  law,  for  the  proceedfaigs 
before  the  justice  to  whom  the  cause  is  transferred. 


§  sin.  Penalty  for  not  paying  over  money. 

A  justice  of  the  peace,  who  neglects  or  refuses,  within  a 
Boaable  time  after  demand,  to  pay  any  money,  collected  by  hin 
in  his  official  capacity,  to  the  person  entitled  thereto.  Is  guilty 
•f  a  misdemeanor,  and  shall  be  punished  accordingly.  ▲  «■- 
violioa  also  operates  as  a  forfeiture  of  his  ofllee. 

oC  R.  8.  886 
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I  8164.  Aetlon  on  Jvdffment  of  Justice. 

In  an  action  npon  a  judgment  of  a  justice  of  the  peace.bron^ht 
In  the  county  wherein  it  was  rendered,  within  five  years  after 
the  rendition  thereof,  against  a  defendant  npon  whom  the  sum- 
mens  was  jjersonally  served,  no  costs  can  be*  recovered,  except 
where  the  justice,  who  rendered  the  judgment,  is  dead,  or  out 
of  office,  or  otherwise  incapable  of  acting:  or  hfls  removed  from 
the  county:  or  where  one  of  the  narties  has  died-  or  where  til^ 
docket  of  the  judgment  has  been  lost  or  destroyed. 

Oo,  Proe.,  1 71,  last  olauM. 

§  81B5.  Id.  I  proof  of  Jvdvmenty  etc. 

In  an  action  brought  upon  a  judgment  of  a  justice  of  the 
peace,  who  is  dead,  or  out  of  office,  or  otherwise  incapable  of 
acting:  or  has  removed  from  the  county;  or  cannot  be  fouud 
therein;  the  original  docket-book  of  the  justice  is  presumptive 
evidence  of  any  matter  entered  therein,  as  prescribed  by  law ;  but 
the  presumption  may  be  repelled  by  proof.  If  the  docket-book 
is  lost  or  destroyed,  or  if  it  cannot  be  produced,  after  reasonable 
effort  to  obtain  it,  the  like  proof  may  be  given,  respecting  the 
recovery  of  the  judgment,  as  upon  any  other  question  of  fact. 

SMrtloDB  265  and  267.  R.  S. 

I  8156.  Bxcevtion  of  mandate  by  private  person. 

A  justice  of  the  peace,  who  issues  any  mandate,  authorized 
by  this  chapter,  except  a  venire,  may,  at  the  request  of  the 
party,  whenever  he  deems  it  expedient  so  to  do,  empower,  by 
a  written  authority  indorsed  upon  the  mandate,  any  proper  person 
of  full  age,  not  a  party  to  the  action,  to  serve  or  otherwise 
execute  it.  For  that  purpose  the  person  so  empowered  has  all 
the  power  and  authority,  and  is  subject  to  all  the  obligations 
and  liabilities,  of  a  constable;  and  his  return  is  evidence  in  like 
manner  as  a  constable's.  But  a  person  so  empowered  is  not 
entitled  to  any  fee  or  reward  for  his  services. 

Sectlom  271  and  272,  R.  8.    See  S  2886,  ante. 


I  816T.  CoMfftable  to  exeovte  mandate*  tn  person. 

A  constable,  to  whom  a  mandate  is  directed  and  delivered  as 
prescribed  in  this  chapter,  must  execute  it  in  person,  pursuant 
to  the  tenor  thereof.    He  cannot  act  by  deputy  in  such  a  case. 

Section  278,  R.  S.    See  8  2886.  ante. 

f  8158.  [Am'd.  1&09.]  SherllT  to  act  wbere  execution  of 
mandate  !•  resisted. 

If  a  constable,  to  whom  a  mandate,  issued  by  a  justice  of  the 
peace,  is  directed  and  delivered,  findH,  or  has  reason  to  apprehend, 
that  resistance  will  be  made  to  the  execution  thereof,  he  luay 
deliver  it  to  the  sheriff  of  the  county,  with  a  written  certilicate, 
stating  the  facts,  and  requiring  the  sheriff  to  execute  it.  There- 
upon the  sheriff  must  execute  the  mandate:  and  be  is  subject 
to  all  the  liabilities  attaching  to  a  constable  in  executing;  it. 
Sections  four  hundred  and  four  hundred  and  one  of  the  judiciary 
law  apply  to  a  mandate  delivered  to  a  sheriff,  as  prescribod  in 
this  section. 

▲m'd  by  L.  1909,  ch.  65.  |  3.  See  note  85  of  notes  ot  Boaid  ot  BUto- 
turr  OonsoUdaUoa  at  sod  of  code. 

Mir 


gg  81«MK)  CITY  COURT  OF  N.  Y.  c.  20,  t.  1. 1. 1 


CHAPTER  XX. 


Provisions  Relating  to  Certain  Courts  in  Cities^  and 

the  Proceeding's  Therein. 


TITLE     I.-  The  ClifXomn  of  tiM  Cltj  of  Now  York. 

TITLE    II.- The  Hftfor*!  Oonit  of  Iho  Clir  *f  HidooB,  u4  tli* 

ConrtB  of  tho  Cities  of  ttira  aad  Oowefo. 

TITLE  Iir.-Tke  Clij  Court  of  Tonken. 

TITLE  lY.-Tho  Dlitrlet  CoarU  of  the  Citj  of  Kew  York,  Md  tk«  JuUoirf 
Conrti  of  the  Cltlei  of  AlbaBj  and  Troy. 

TITLE    T.-Tkft  Mnaiclpal  GOBrt  of  the  City  of  BocheiUr. 

TITI^  I. 

The  city  court  of  the  city  of  Kew  York. 

Article  1.  Prorlelone  generally  applicable  to  proceeding  in  tbe  coart. 

2.  ProTleione    exrlneivrly    applicable    to    tbe    proceedings,    other    thaa 

appeals,  in  an  ordinary  action. 

3.  ProTlslons    excluslrely    applicable   to    tbe    proceedings,    other    thas 

appeals,   in  certain  marine  causes. 

4.  Appeals. 

ARTICLES  FIRST. 

ProoinionM  ^enerallu  applicable  to  prtHxedingn  in  the  court. 

Bee.  3169.  Provisions,  applying  generally  to  courts  of  record,  snbjoct  to 
talu  qualifies tlous. 
3160.  Certain  sections  not  to  apply  to  ^vu    loik  ciiy  oooit;  wlio  a 

resident. 
Slfil    Tliiir-  tui    serrlce  of  notices. 

8162.  Senriee  of  notice  of  trial;  flllng  of  note  of 

3163.    When   court   may  relieve  fiom   impriaooBonc, 

81f4.  Money;   how  paid  into  tbe  court. 

31(>4a.    Fees  of  clerk  of  New  Tork  city  court. 


S  3159.  [Am'dy  190T.]  PmrrlBionBy  ayylriAV  vemenOlT  t* 
eoarta  of  reoordy  subjeot  to  eertstim  QosillftcmtlOBs. 

Each  of  the  foregoing  provisions  of  this  net  which  is  made,  by 
ehapter  twenty-second  of  this  act,  applicable  to  the  city  court 
of  the  city  of  New-Yorlt,  or  generally  to  courts  of  record,  is  sub- 
ject to  the  Qualifications  and  exceptions  expressed  or  plainly  im- 
plied in  this  title. 

L.   1872,    cb.  039,  f  2;  am'd  L.  1907.  cb.  707.     In  effect  Aug.  12.  1907. 

«8100.  [Am*d,  1886,   1902.]    Certain  seetions  not  to  s»»»l7 
to  NoTT  York  city  court  i  Trbo  a  aoa«rc«ldeat. 

Sections  four  hundred  and  thirty-eight  and  six  hundred  ^tA 
three,  sections  six  hundred  and  eleven  to  six  hundred  and  nine 
teen,  both  inclu8r>'e,  and  sections  six  hundred  and  thirty-six, 
eight  hundred  and  twenty-seven  and  ten  hundred  and  fifteen  o1 
this  act  do  not  apply  to  an  action  or  n  special  proceeding  brourht 
in  the  city  court  of  the  city  of  New  York,  or  before  a  justice 
thereof,  or  to  any  proceeding  therein.  Sections  thirty-two  hun- 
dred and  irixty-eight  and  thirty-two  hundred  and  sixty-nine  of 
this  act  do  not  apply  to  an  action  in  the  court,  prosecuted  as 

Erescribed  in  article  third  of  this  title;  or  where  an  undertaking 
as  been  giY(;n  as  prescribed  in  section  thirty-one  bandred  and 
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«iaKty-five  of  thia  act  A  plaintiff,  in  an  action  brought  in  the 
court,  who  has  an  office  for  the  reg^nlar  transaction  of  busineps 
in  person,  \nthin  the  city  of  New  York,  is  deemed  a  resident  of 
tliat  city,  within  the  meaning  of  sections  thirty-two  hundred  and 
»ixty-eight  and  thirty-two  hundred  and  sixty-nine  of  this  act. 

2.  The  provisions  of  section  ten  hundred  and  thirteen  of  the 
code  of  civil  procedure  are  hereby  made  applicable  to  and  binding 
upon  the  city  court  of  the  city  of  New  York. 

I«.   1806,  ch.  054.    See  |  1018.    h,  1002,  cb.^.l5.    In  effect  Sept.  1,  1002. 

ff  Siei.  [Am*d,  1909.]  Time  for  aer^ce  of  notices  In  New 
York  city  court. 

The  time  for  personal  service  of  certain  notices,  in  an  action 
brought  in  the  court,  is  as  follows: 

1.  Notice  of  justification  of  the  sureties,  in  an  undertaking 
^iven  by  the  plaintiff,  as  security  for  the  defendant's  costs,  qot 
more  than  two  days.  1 

2.  Notice  of  an  application  for  judgment  in  a  case  specified 
in  section  five  hundred  and  thirty-seven  of  this  act;  notice  of  a 
motion  to  strike  out  a  pleading,  in  a  case  specified  in  section  five 
hundred  and  thirty-eight  of  this  act;  notice  of  an  application  for 
judgment  upon  the  defendant's  default,  or  of  the  execution  of  a 
reference,  or  writ  of  inquiry,  or  of  an  assessment  thereupon,  as 
prescribed  in  section  twelve  hundred  and  nineteen  of  this  act; 
not  less  than  two  days. 

8.  Notice  of  the  justification  of  bail,  not  less  than  two,  nor 
more  than  ten  days. 

4.  Notice  of  a  motion,  other  than  a  motion  specified  in  subdi- 
vision second  of  this  section,  not  less  than  four  days;  but  the 
court  or  a  justice  thereof  may,  upon  an  affidavit  showing  grounds 
therefor,  prescribe  a  shorter  time,  by  an  order  to  show  cause. 

5.  Notice  of  trial  of  an  issue  of  fact,  or  of  an  issue  of  law; 
notice  of  any  hearing,  the  time  for  serving  which  is  not  expressly 
prescribed  in  either  of  the  foregoing  subdivisions  of  this  section, 
or  elsewhere  in  this  title;  not  less  than  five  days. 

dw  Notice  of  taxation  of  costs,  not  less  than  two  davs;  except 
where  all  the  attorneys,  serving  and  served  with  the  notice, 
reside  or  have  their  offices  in  the  city  of  New  York,  in  which 
case,  one  day's  notice  is  sufficient. 

Jj.  1872.  cb.  620,  U  B  and  14;  L.  1874,  ch.  646,  |  2;  L.  1876.  ch.  470,  K  17 
and  50;  aIbo.  |  61,  labd.  10;  L.  1002,  ch.  K1B     In  effect  Sept.  1,  1002. 

f316S.  [Am'd,  1902.]  Service  of  notice  of  trial  |  fiUngr  of 
note  of  Issne. 

Notice  of  trial  of  an  issue  triable  at  a  term  of  the  court  may 
be  given  for  any  day  of  the  term.  A  note  of  issue  must  be  filed 
at  least  two  days  before  the  day,  or  the  commencement  of  the 
term,  for  which  the  notice  of  the  trial  is  given;  and  it  must,  in 
addition  to  the  matters  specified  in  section  nine  hundred  and 
seventy-seven  of  this  act,  state  the  day  or  the  term,  for  which 
the  notice  has  been  given.  But  this  and  the  last  section  do  not 
tapply  to  a  case  where  spcciHl  provision  is  otherwise  made  in 
article  third  of  this  title. 
8m  U  1874,  ch.  646,  I  2;  L.  1002,  ch.  615.   In  effect  Sept.  1,  1002. 
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8  8168.  "Wlieii  court  nutyr  relleTe  from  ImprlBoiiBfteiit. 

Where  it  satisfactorily  appears,  that  a  party,  who  is  actually 

confined  in  jail,  by  virtue  of  an  order  of  arrest,  or  an  execatioa 

9 gainst  the  person,  issued  in  an  action  brought  in  the  court,  is 

physically  unable  to  endure  the  confinement,  and  that  he  cannot 

procure  bail,   or  the  necessary  sureties  in  a  bond   for  the  jail 

iberties,  as  the  case  requires,  the  court,  or  justice  thereof,  may, 

n  its  or  his  discretion,  by  order,  direct  the  sheriff  to  release  him 

'rom  custody.     The  sheriff  must  obey  such  an  order.    After  soch 

a  release  from  an  execution  against  the  person,  another  exeentkui, 

against  the  person  of  the  judgment  debtor,  cannot  be  issued  upon 

the  judgment;  but  the  judgment  creditor  may  enforce  the  jodg- 

ment  a^inst  property,  as  if  the  execution,  from  which  the  judg- 

!neDt  debtor  was  released*  had  been  returned  without  his  being 

tal?en 

See  L.  1875,  ch.  479,  part  of  8  10. 

I  3164.  Money;  boTr  paid  Into  the  court. 

Money  pa'id  into  the  court,  pursuant  to  any  proTision  of  this 
act,  must,  unless  the  court  otherwise  directs,  be  paid  directly  to 
the  chamberlain  of  the  city  of  New- York,  to  the  credit  of  the 
cause  in  which  it  is  paid. 

8  ;I164a.  [Added,  1906.]     Fee*  of  clerk  of  New  Yorlc  elCr 
court. 

The  clerk  of  the  city  court  of  the  city  of  New  York  is  entitled 
to  receive  for  the  use  of  the  city  of  New  York,  for  the  services 
performed  by  him  the  following  fees  and  none  other:  For  filing 
a  note  of  issue  for  the  general  or  equity  calendar,  three  dollars; 
for  entering  final  judgment  in  an  action,  including  the  filing  of 
the  judgment  roll,  fifty  cents;  and  ten  cents  in  addition  for  each 
folio  exceeding  ten,  contained  in  said  judgment.  For  filing  and 
entering  an  order  directing  the  change  of  name,  one  dollar  for 
each  name  so  changed.  For  entering  any  other  order  or  an  intex^ 
locutory  judgment,  ten  cents  for  each  folio  exceeding  five.  For 
a  certified  or  other  copy  of  an  order,  record,  or  other  paper, 
entered  or  filed  in  his  office,  five  cents  for  each  folio.  For  filing 
and  entering  a  certificate  of  satisfaction,  of  a  judgment  twenty- 
five  cents  and  for  certifying  a  copy  thereof  twelve  cents.  For 
filing  and  entering  an  assignmont  of  a  judgment  twenty-five 
cents,  and  for  certifying  a  copy  thereof  twelve  cents.  For  filing 
and  entering  a  release  of  a  judgment  twenty-five  cents,  and  for 
certifying  a  copy  thereof  twelve  cents.  For  certifying  a  tran- 
script of  the  docket  of  a  judgment  twelve  cents.  For  an  extmct 
of  the  minutes  of  a  trial  ten  cents.  For  attesting  the  correctness 
of  the  copy  of  any  paper  or  record  on  file  in  his  ofilce,  ten  cents 
for  each  folio.  For  a  certificate  other  than  herein  described, 
twenty-five  cents.  For  making  and  certifying  a  search  for  any 
paper  or  record,  one  dollar.  For  comparing  and  certifying  the 
printed  papers  on  appeal  from  an  order  or  judgment  taken  as 
prescribed  in  article  fourth  of  title  first  of  chapter  twenty  of  this 
act,  one  cent  per  folio  thereof.  But  where  the  attorneys  for  all 
the  parties  interested,  other  than  parties  in  default  or  against 
whom  a  judgment  or  a  final  order  has  been  taken,  and  is  not 
appealed  from,  stipulate  in  writing  that  a  paper  is  a  copv  of  any 
paper  whereof  a  certified  copy  is  required  by  any  proTistons  of 
this  act,  the  stipulation  takes  the  place  of  a  certificate,  as  to  the 
parties  so  stipulating,  and  the  clerk  is  not  required  to  certify  the 
same,  or  entitled  to  any  fees  therefor.  And  the  paper  so  proved 
by  stipulation  shall  be  received  by  the  clerks  of  all  the  courts 
and  by  the  courts  and  shall  be  used  or  filed  with  the  same  f^rce 
and  effect  as  if  certified  by  a  clerk  of  the  court. 
Added  L.  1906,  ch.  273.    In  effect  Apr.  19,  1906. 


CL  80, 1. 1,  a.  3  CITY  COURT  OF  N.  Y.  §§  81W;-66 

AaTlOLB  8BCOND. 

J^tovUiona  exdusively  applicable  to  the  prooeeding9^  other  ikon 

appeaUs,  in  an  ordinary  custion. 

8«c.  8166.  SanunoDS. 

8166.  Time   for  lerylce  of  pleadings,    etc. 

8167.  Uniorceineiit  of  certain  Judgments  in  faror  of  Working  women. 
3168.  Time  for  non-acceptance  and  Justllicatlon  of  bail,  etc. 

3160.  I*roof  necessary  to  obtain  warrant  of  attachment. 
3170.  SerTlce  of  summons  without  the  city,  or  by  publication. 
8171.  Commission   to  take   testimony. 

3172.  Court  may  refer  question  arising  upon  a  motion. 

3173.  Time   for  filing   decision   upon   a   trial   by   the    conn.    Id.;    wh«n 

sufficient. 
8174.  Oounterclaims. 

3176.  Perishable  property  may  be  sold.  i 

8176    Portion  of  rerdict,   etc.,    may   be  remitted. 

S   dl05«  Sumnioiia. 

The  summoDs,  in  an  action  brouj:ht  in  the  court,  moBt  state  that 
the  time^  within  which  the  defendant  must  serve  a  copy  of  his 
answer,  is  six  days  after  the  seryice  thereof,  exclusive  of  the  day 
of  service;  except  in  one  of  the  following  cases: 

1.  A  justice  of  the  court  may^  upon  satisfactory  proof,  by 
affidavit,  that  either  the  plaintiff  or  the  defendant  resides 
without  the  city  of  New- York;  or,  where  there  are  two  or 
more  plaintiffs,  or  two  or  more  defendants,  that  all  the 
plaintiffs  or  all  the  defendants  reside  without  that  city, 
direct,  by  an  order,  that  the  defendant  be  summoned  to 
answer  within  a  shorter  time,  specified  therein,  not  less  than  two 
days  after  the  service  of  the  summons,  exclusive  of  the  day  of 
serTice;  whereupon  the  summons  must  correspond  to  the  order. 
The  order  must  be  indorsed  upon  or  annexed  to  the  summons; 
and  a  copy  thereof  must  be  delivered  with  a  copy  of  the  sum- 
mons. The  justice  may,  in  his  discretion,  ns  a  condition  of  grant- 
inir  the  order,  require  the  plnintiff  to  give  nn  undertaking,  with 
one  or  more  sureties,  to  the  effect  that  the  plaintiff  will  pay  any 
jndinnent  which  may  be  rendered  against  him  in  the  action,  not 
exceeding  a  sum  specified  in  the  undertaking,  which  must  be  at 
lenst  two  hundred  dollars. 

2.  Where  an  order,  directing  service  of  the  summons  without 
the  city  of  New-York^  or  by  publication,  is  granted,  the  Buramons 
mn^t  state  that  the  time,  within  which  the  defendant  must  serve 
a  cop.v  of  his  answer,  is  ten  days  after  service  thereof,  exclusive 
of  the  day  of  service.  If  a  summons,  requirinfl:  the  defendant  to 
answer  within  a  shorter  time,  has  been  issued,  ns  prescribed  in 
this  section,  before  an  order  specified  in  this  subdivision  is  granted, 
the  justice  granting  such  an  order  may  direct  that  the  summons 
be  amended  accordingly,  and  thereupon  the  summons  published, 
or  served  without  the  city,  pursuant  to  the  order,  must  correctly 
state  the  time. 

D.   1872.  cb.  20.   §  5;  L.  1874.  ch.  545,   |  1. 

I  8106.  Time  for  serTlce  of  pleadlngra,  etc 

The  time,  within  which  a  defendant  in  a  case  specified  in  sec- 
tion 479  of  this  act  must  demand  a  copy  of  the  complaiat,  and  the 
time  within  which  the  plaintiff  must  serve  the  same,  after  a  de- 
mand thereof,  as  prescribed  in  that  section,  and  the  time,  withia 
which  a  copy  of  a  pleading,  subsequent  to  the  complaint,  must  be 
served,  after  the  service  of  a  copy  of  the  preceding  pleading,  is  the 
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same  number  of  days,  as  stated  in  the  summons,  withia  whidi 
the  defendant  is  required  to  serve  a  copy  of  his  answer,  after 
serTlce.of  the  summons.  But,  except  as  otherwise  prescribed  is 
section  31S5  of  this  act,  a  defendant,  arrested  before  answer,  hai 
ten  days  after  the  arrest,  within  which  to  demand  a  copy  of  tlie 
complaint  or  to  serve  n  copy  of  his  answer,  as  the  <!ase  requires; 
and  judgment  must  be  stayed  accordingly. 

(  3167.  [Repealed  by  L.  1007,  ch.  707.1 

f  8108.  TiBte  f •«  sion-«eeeFtanoe  and  |»itifla«.«toA  •€  tadl* 
ete. 

The  time  for  taking  certain  proceedings,  in  an  action  brovglit  in 
the  court,  is  as  follows: 

1.  Service  of  notice  of  non-acceptance  of  bail,  within  five  days 
after  the  deliver^',  to  the  plaintiffs  attorney,  of  certified  copies  of 
the  order  of  arrest,  return,  and  undertaking,  as  prescribed  in  soe- 
tion  577  of  this  net. 

2.  Service  of  notice  of  justification  of  the  bail,  within  five  days 
after  service  of  the  notice  specified  in  subdivision  first  of  tins 
section. 

3.  Service  of  notice  of  exception  to  the  sureties,  in  an  under 
taking  priven  by  the  plaintiff,  as  security  for  the  defendant's  co«i8 
within  two  days  after  service,  upon  the  defendant's  attorney,  of  a 
written  notice  of  the  filing  thereof;  and  service  of  notice  of  tbe 
justification  of  the  same,  or  new  sureties,  within  two  days  after 
service  of  the  notice  of  exception. 

L.  1875,  ch.  479,  ||  16  and  17;  alio,  S  Bl.  saM.  9, 

I  8168.  [Am'd,  1890.}  Proof  necessary  to  obtain  vmrra»t 
of  attachmeut. 

In  order  to  entitle  the  plaintiff  to  a  warrant  of  attachmeat 
against  property,  he  must  show  by  affidavit,  to  the  satisfactioa 
of  the  justice  granting  it,  that  a  sufficient  cause  of  action  exiStB 
against  the  defendant,  to  recover  damages  for  one  or  more  can*ei 
specified  in  section  six  hundred  and  thirty-five  of  this  act,  to  as 
amoun^t  stated  in  the  affidavit,  which,  if  the  action  is  to  recover 
damagea  for  breach  of  contract,  must  be  stated  over  and  above 
all  counterclaims  known  to  the  plaintiff;  and  also  that  the  case 
is  within  one  of  the  following  subdivisions: 

1.  That  the  defendant  is  a  foreign  corporation,  or  being  a 
natural  person  is  not  a  resident  of  the  State. 

2.  That  the  defendant,  being  an  adult  and  a  resident  of  the 
borough  of  Manhattan  in  the  city  of  New  York,  has  depart 
from  the  State,  with  intent  to  defraud  his  creditors,  or  to  avoid 
service  of  the  summons,  or  keeps  himself  concealed  therein,  with 
like  intent;  or  that,  after  proper  and  diligent  effort  to  ascertain 
the  place  of  the  sojourn  of  such  a  resident  adult  defendant,  the 
same  cannot  be  ascertained. 

3w  That  the  defendant,  being  an  adult,  has  removed,  or  is  abovt 
to  remove,  property  from  the  State,  with  intent  to  defraud  hii 
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creditors,  or  that  he  has  assigned,  disposed  of,  or  seereted,  or  is 
abont  to  assisrn,  dispose  of,  or  secrete  property,  with  the  like 
tntent 

4.  That  the  defendant,  being  an  adndt  and  a  resident  of  that 
borough  has  been  continaously  without  the  United  States  more 
than  six  months  next  before  the  granting  of  the  warrant,  and  has 
not  made  a  designation  of  a  i>er8on  upon  whom  to  serve  n  st:m' 
mons  in  his  behalf,  as  prescribed  in  section  four  hundred  and 
thirty  of  this  act;  or  a  designation  so  made  no  longer  remains  In 
force. 

8ML.  ipUchjaa*  118^  HjuadCi  h,  18S,  eta.  flWi  Me,  also,  L.  2876. eb.  IM;  U  18Nk 
■B.  m.    lA  eseot  Sept.  1«  iBm% 

I  81TO.  Serrlce  of  suiiimons  fHtbovt  the  otty,  or  by  p«b* 
UeAtlon. 

An  order,  directing  the  serrice  of  a  summons,  either  without 
the  city  of  New- York,  or  by  publication,  may  be  granted  by  the 
court,  or  by  a  justice  thereof;  but  only  in  a  case,  where  a  war- 
rant of  attachment  has  been  issued,  ns  prescribed  in  the  last 
section,  and  personal  serTice  of  the  summons  cannot  be  made, 
with  due  diligence,  within  that  city.  The  plaintiff,  when  he  ap- 
plies for  such  an  order,  must  show  by  affidavit,  to  the  satisfaction 
of  the  court  or  justice,  that  the  case  is  within  this  section.  Where 
an  order  is  granted,  as  prescribed  in  this  section,  service  of  the 
summons  without  that  city  may  be  made,  as  directed  in  the 
order,  either  within  or  without  the  State.  Sections  440  to  445, 
both  inclusive,  and  sections  G38,  707,  and  708  of  this  act  apply 
to  the  service  or  publication,  pursuant  to  such  an  order,  and  to 
the  proceedings  relating  to  tne  same,  and  subsequent  thereto; 
substituting  the  words,  **  the  city  of  New-York  ",  in  place  of  the 
words,  "the  State**  wherever  the  latter  words  occur.  If  the 
defendant  is  a  resident  of  the  city  of  New-York,  the  order  must 
also  direct  that  a  copy  of  the  summons,  complaint,  and  order  be 
left  at  his  residence,  specifying  it,  with  a  person  of  suitable  ago 
and  discretion,  if,  upon  reasonable  application,  admittance  can 
be  obtained,  and  such  a  person  found  who  will  receive  it;  or,  if 
admittance  cannot  be  so  obtained,  nor  such  a  person  found,  by 
affixing  the  same  to  the  outer  door  of  the  residence  so  spedfied. 

L.  1874,  ch.  545,  |  3.    Bee,  alw,  f  488,  lubd.  8.  ante. 

I  81T1.  Commlsaloa  to  take  teatlmony. 

The  application,  to  the  court,  of  article  second  of  title  third 
of  chapter  ninth  of  this  act,  is  subject  to  the  following  qualifica- 
tions: 

1.  The  words,  "  the  city  and  county  of  New-York,  or  either 
of  the  counties  of  Richmond,  Kings,  Queens,  or  Westchester", 
mast  be  regarded  as  substituted,  in  place  of  the  words,  "the 
State**,  wherever  those  words  are  used  in  that  article,  with 
respect  to  the  locality  of  a  witness. 

2.  Interrogatories,  framed  pursuant  to  that  article,  can  be  set- 
tled only  by  a  justice  of  the  court. 

8.  A  commission,  or  order  to  take  depositions,  issued  or  granted, 
pnrsnant  to  that  article,  may  be  executed  either  within  or  with- 
ovt  the  State. 

L.  18BS,  eh.  88»,  8  8.    See  ante,  f  887. 
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I  3172.  Court  may  refer  question  arlrtag  vpon  a  motfea. 

The  court  may.  of  its  own  motion,  or  upon  the  application  of 
either  party,  without  the  consent  of  the  other,  by  order^  direct 
a  reference,  to  determine  and  report  upon  a  questioa  of  fact, 
arising  upon  a  motion,  in  any  stage  of  an  action. 

L.  1875.  cb.  479,  I  66.    See  ante,  S  887. 


I  8173.  Time  for  flUnv  decinion  vpon  a  trial  by  the 
14. 1  ywUen.  suJIIcieiit.  \  i 

The  time  within  which  the  decision  of  the  court  must  be  filed, 
in  a  case  specified  in  section  1010  of  this  act,  is  ten  days  after 
the  cause  is  finally  submitted.  The  decision  of  the  court,  in  a 
case  specified  in  section  1022  of  this  act,  is  sufficient  if  it  directs 
the  judgment  to  be  entered  thereupon;  but,  if  so  required  by  a 
party  appealing,  the  justice  by  whom  Ine  decision  wa^  made, 
must,  within  ten  days  after  the  appeal  is  perfected,  and  notice 
thereof  and  of  the  requirement  is  given  to  him,  make,  and  file 
with  the  clerk,  a  special  decision,  stating  separately  the  facts 
found,  and  the  conclusions  of  law. 

li.    1872,    ch.    629.    f   4. 

f  8174.  Counterclainis. 

A  counterclaim,  specified  In  subdivision  second  of  section  501 
of  this  act,  cannot  be  interposed,  in  an  action  brought  in  the 
court,  unless  it  is  of  such  a  nature,  that  the  court  has  jurisdiction  ' 
of  an  action  founded  thereupon;  except  that,  in  an  action  brought 
by  an  executor  or  administrator,  any  counterclaim  may  be  inter* 
posed,  which  could  be  interposed,  in  a  like  action,  brought  in  the 
supreme  court.  A  counterclaim  may  be  interposed,  in  an  action 
brought  in  the  court,  without  respect  to  the  amount  thereof; 
and  judgment  thereupon,  in  favor  of  the  defendant,  may  be 
rendered  for  any  sum. 

f  8175.  Perlaliable  property  may  be  sold. 

Where  perishable  property  has  been  levied  upon,  by  virtue  of 
an  execution  or  warrant  of  attachment,  the  court  may,  upon  the 
application  of  the  oflScer  making  the  levy,  by  order,  dii>ect  the 
sale  thereof,  at  such  a  time,  and  upon  such  a  notice,  as  it  deems 
proper;  and  thereupon  the  property  must  be  sold  accordingly. 

L.   1874,   ch.  645.   9  6. 

f  3176.  Portion  of  verdict,  ete.,  may  be  remitted. 

A  party  to  whom  a  sum  is  awarded,  upon  a  trial,  an  assess- 
ment of  damages,  or  the  execution  of  a  reference  or  writ  of  in- 
quiry, may  remit  any  portion  thereof,  and  take  judgment  for  tke 
residue. 

.lee  L.  1867,  ch.  844.  S  40.  „^^ 
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ARTICLE  THIRD. 

/VcwMont  exeiuMively  applicable  to  the  proeeedinge^  othm'  thatn 

appecUe,  %n  certain  marine  causes, 

.  tlTT.  AiTMt  is  certain  marine  canees.    Court  maj  regulate   bjgeaeral 
mlee. 
S1T8.  Id.;  contents  of  order  of  arreat. 
817B.  Id.;  proceedings  on  arrest. 
3180,  S181.  Id.;   ball  or  deposit  before  retnm. 
S182.  Id.;   bail  or  deposit  after  return. 
8183.  Id.;  when  and  how  defendant  to  remain  in  enatodj. 
3184.  Id.;  return  of  anmrnons,  etc. 

8185.  Id.;  proceedings  after  retnm. 

8186.  Id.;  trial. 

8187.  Ordinary  action  maj  be  brought  for  Uke  cause. 


{  81T7.  Arrest  In  certain  marine  eauses.    Court  may  ren* 
late  1>7  greneral  rales. 

In  an  action  8pe<dfied  in  snbdiyision  second  of  section  317  of  tbli 
act,  the  plaintiff  may  apply  for  an  order  of  arrest,  to  accompany 
the  summons,  in  the  form  and  to  the  effect  specified  in  the  next 
section.  If  such  an  order  is  granted,  the  proceedings  io  the  action 
must  be  conducted  as  prescribed  in  this  article.  The  justices  ol 
the  court,  or  a  majority  of  them,  may,  from  time  to  time,  by  one 
or  more  general  rules,  attested  by  the  hands  of  the  Justices 
making;  the  same,  and  filed  with  the  clerk,  regulate  the  manner 
in  which  an  application  for  such  an  order  may  be  made,  and  thfl 
cases  in  which  an  undertaking  may  be  dispensed  with.  Until 
regulations  are  so  established,  the  justice  to  whom  the  applica- 
tion Is  made,  may,  in  his  discretion,  require  or  dispense  with  aQ 
nndertaking  thereupon. 

flee  Ii.  1872,  cb.  829,  part  of  {  6. 

I  81 TS.  Id.  I  contents  of  order  of  arrest* 

The  order  of  arrest,  granted  as  prescribed  in  the  last  section, 
must  require  the  sheriff  to  arrest  the  defendant,  and  to  bring 
him  fortikwith  before  the  court,  at  the  chambers  thereof;  or  if, 
when  he  is  arrested,  the  court  is  not  in  session  at  chambers,  to 
hold  him  to  bail,  in  a  sum  specified  in  the  order,  for  bin  personal 
attendance  at  the  opening  of  the  court,  on  the  next  dpy  there- 
after, when  it  is  in  session  at  the  chambers  thereof.  The  order 
must  also  direct  that  the  defendant  be  summoned  to  answer  the 
complaint  in  the  action  forthwith.  Thereupon  the  summons  must 
conform  to  the  order. 

See  R.  li.  1818.  888-380.  %%  110.  111.  118.  110.  120.  121.  128.  124,  127-iau; 
alio.  Ij.  1872.  ch.  620,  \  6. 

I  SITU.  Id.  I  proeeedlnffs  on  arrest. 

The  sheriff,  upon  arresting  the  defendant,  by  virtue  of  such  an 
order  must,  at  the'  same  time,  serve  upon  him  the  summons;  and 
also  a  copy  of  the  order  of  arrest,  and  of  the  papers,  upon  which 
It  wa«  granted.  He  must  forthwith  bring  the  defendant  before 
the  court,  at  the  chambers  thereof;  if  the  court  is  then  in  ses- 
sion at  chambers;  otherwise,  unless  bail  is  given,  as  prescribed 
In  the  next  section,  he  must  take  the  defendant  to  the  jail  of  the 
city  and  county  of  New-York,  for  the  confinement  of  prisoners 
in  civil  causes.  The  keeper  t>'prpof  must  confine  the  defendant 
therein.  On  the  next  day  thereafter,  when  the  court  Is  in  session 
at  chambers,  the  sheriff  must  take  the  defendant  from  the  Jail, 
and  bring  him  before  the  court. 
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f  8180*  Id. I  bail  or  deposit  before  reti 

The  defendant  may  s^ive  bail,  by  deliyerine  to  the  sheriif  a  writ- 
ten undertaking  to  the  plaintiff,  in  the  sum  specified  in  the  order 
of  arrest,  executed  by  one  or  more  sureties,  to  the  effect  that  the 
defendant  will  attend  in  person  at  the  opening  of  the  court,  at 
the  chambers  thereof,  on  the  next  day  thereafter  when  It  if 
there  in  session;  or  Le  may  deposit  with  the  sheriff  the  sum 
ipecified  in  the  order  of  arrest.  In  either  caAe»  the  sheriff  most 
forthwith  release  him  from  custody. 

S  3181.  The  same. 

Where  bail  is  given,  as  prescribed  in  the  last  section,  the  officer 
taking  the  acknowledgment  of  the  undertaking  must,  if  the  sher- 
iff so  requires,  examine  under  oath,  to  a  reasonable  extent,  the 
persons  offering  to  become  bail,  concerning  their  property  and 
their  circumstances.  The  defendant  may  give  bail,  or  make  the 
deposit,  immediately  upon  his  arrest,  at  any  hour  of  the  day  or 
nigkt;  and  he  must  have  reasonable  opportunity  to  seek  for  and 
to  procure  bail,  before  being  committed  to  jail.  Where  a  deposit 
is  made,  the  money  deposited  must,  before  the  expiration  of  the 
next  day  thereafter,  not  being  Sunday  or  a  public  holiday,  be 
paid,  by  the  sheriff,  into  court,  to  the  credit  of  the  action,  as 
prescribed  in  section  3164  of  this  act. 

S  3182.  Id. I  bail  or  deposit  after  return. 

At  any  time  after  the  return  of  the  sheriff,  and  before  final 
judgment,  a  justice  of  the  court  may  admit  a  defendant  in  chp- 
tody  to  bail,  or  allow  him  to  make  a  deposit;  and  may  direct  his 
release,  upon  his  giving  bail,  or  making  the  deposit  accordingly. 
The  sum  to  be  deposited,  or  the  sum  specified  in  the  nndertakiof: 
of  the  bail,  must  be  fixed,  and  the  sureties  in  the  undertaking 
must  be  approved,  by  the  justice;  who  niust  bo  satisfied,  by  their 
examination,  or  by  other  proof,  respecting  their  sufficiency.  The 
undertaking  must  be  to  the  effect  that  the  defendant  will,  at  all 
times,  render  himself  amenable  to  any  mandate  which  may  be 
Issued,  to  enforce  a  final  judgment  against  him  in  the  action. 
Article  fourth  of  title  first  of  chapter  seventh  of  this  act,  appUea, 
where  bail  is  given  as  prescribed  in  this  or  the  last  section. 


S    8183.    Id.  I    ^prhen    and    liovr    defendju&t    to 
oustody. 

Unless  bail  is  given,  or  a  deposit  is  made,  as  prescribed  in  the 
last  three  sections,  the  defendant  must  remain  in  the  jail  bf 
virtue  of  the  order  of  arrest,  until  final  judgment  in  the  action; 
and,  if  the  judgment  is  against  the  defendant,  until  the  return 
of  an  execution  against  property,  issued  thereupon.  Bat  the 
court  must  direct  him  to  be  brought  into  court,  at  the  time  of 
the  trial;  and  it  may,  in  its  discretion,  direct*' him  to  be  brought 
into  court  at  any  other  time.  In  either  case,  he  must  be  taken 
from  the  jail,  and  brought  into  court  accordingly. 

f  8184.  Id. J  return  of  summons,  ete. 

The  sheriff,  after  serving  the  summons  and  executing  the 
order  of  arrest,  must  make  a  full  return  of  his  proceedings  there- 
upon, to  the  court  at  chambers.  The  return  must  be  made  forth- 
with, unless  the  court  is  not  then  in  session  at  chambers;  in 
which  cage,  it  must  be  made  immediately  after  the  opening  of 
the  court,  on  the  first  day  thereafter,  when  it  is  there  in 
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If  the  defendant  has  given  bail,  the  undertaking  ol  the  bail  mast 
be  returned,  to  be  delivered  to  the  plaintiff  when  the  court  bo 
directs. 

S  8185.  Id.  I  proeeedlnvfl  after  return. 

Unless  both  parties  sooner  appear,  the  court  must  watt  one 
hour  after  the  return;  or,  if  the  defendant  has  given  bail,  one 
hour  after  the  opening  of  the  court.  As  soon  after  the  parties 
appear,  or  after  the  expiration  of  the  hour,  as  the  business  upon 
which  the  court  is  then  engaged  will  permit,  the  court  must  take 
up  the  cause.  If  the,  plaintiff  does  not  then  appear,  a  judgment 
dismissing  the  complamt,  with  costs,  must  be  rendered,  if  the 
defendant  does  not  then  attend  in  person,  the  plaintiff  must 
then  make  his  complaint,  and  the  defendant's  default  must  be 
entered.  If  the  plaintiff  appears  and  the  defendant  attends  fn 
person,  the  pleadings  must  then  be  made,  and  issue  mudt  be 
^Ined.  The  pleadings  may  be  oral  or  written;  if  they  are  oral, 
the  clerk  must  enter  the  substance  thereof  in  the  minutes.  If 
either  party  desires  a  trial  by  a  jury,  he  must  demand  the  same, 
at  the  time  of  the  joinder  of  issue;  otherwise  the  issuo  must  be 
tried  by  the  court,  without  a  jury* 

{  8180.  Id.|  trial. 

Where  a  trial  by  jury  is  duly  demanded,  the  court  at  cham- 
bers must  direct  the  issue  to  be  tried,  at  a  trial  term,  upon 
sQch  notice  as  it  deems  proper,  or  without  notice;  it  may  alsc 
direct  that  the  action  have  a  preference  upon  the  day  calendar, 
either  generally  or  for  a  particular  day;  and  it  may  give  such 
direction  as  it  deems  proper,  with  respect  to  filing  a  note  of  issue. 
Where  a  trial  by  jury  is  not  duly  demanded,  or  where  the  de- 
fendant is  in  default,  the  evidence  must  then,  or  at  such  subse- 
quent time,  either  at  chambers  or  at  a  trial  term  or  special  term. 
as  the  court  at  chambers  appoints,  be  given;  and  thereupon  final 
judgment  miiBt  be  rendered.  But  the  issue  must  be  appointed  to 
be  tried,  within  six  days  after  the  joinder  thereof,  unless  both 
parties  assent  to  a  longer  time;  or  a  trial  by  jury  is  demanded, 
and  there  is  no  term  of  the  court,  at  which  it  can  be  had,  within 
that  time.  The  trinl  cannot  be  adjourned,  without  the  consent 
of  both  parties,  beyond  three  calendar  months  from  the  joinder 
of  issue. 

I  ai87«  Ordinary  actloa  mar  be  brongrbt  for  Ulce  eaasc^ 

This  article  does  not  prevent  the  plaintiff  from  commencing, 
and  conducting  in  the  ordinary  manner  an  action,  for  a  cause 
specified  in  subdivision  second  of  section  317  of  this  act. 
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ARTICLB  FOURTH. 

Appeals, 
(Amended,  1902.) 

Sec.  3188.  Appeal  from  a  jiidgment. 

8189.  Idem;  from  an  order. 

8190.  Time  to  appeal  and  proceedings  tberenpon. 

3191.  Appeal   to  appellate   dlTlaion  of   the  supreme  coort  sad  te  what 

cases. 
8192.  Idem;   proceedings  regulated. 

3193.  Idem;  within  what  time. 

3194.  Idem;  determination  npon  appeal,   how  enforced.  Idem;  vtK;re  b<4 

rtu>  ••«t  oroperiT  granted. 

S  3188.    [Am*d,  1885,  1902.]    Appeal  from  a  JvdffAaent. 

An  appeal,  to  the  supreme  court  may  be  taken  from  a  final  or 
interlocutory  judgment  rendered  in  the  city  court  of  the  city  of 
New  York  in  a  case  where  an  appeal  may  be  taken  to  the  appel- 
late division  of  the  supreme  court  from  a  final  or  interlocatorr 
jnd^rment  rendered  in  the  supreme  court  as  prescribed  in  sectioii 
thirteen  hundred  and  forty-six  and  section  thirteen  hundred  and 
forty-nine  of  this  act. 

L.  1863,  eh.  017.  §  6;  L.  1872.  oh.  629,  H  0  and  11;  L.  1806.  eh.  MS;  L.  IMS. 
ch.  6li.    In  effect  Sept.   1,  1902. 

I  8188.    [Am*d,  1895,  1902.]    Idem;  from  an  order. 

An  appeal  to  the  supreme  court  may  also  be  taken  from  ao 
interlocutory  judgrment  rendered,  or  an  order  made  at  chambers, 
or  at  a  special  term  or  a  trial  tprm  of  said  city  court,  or  from  as 
order  made  by  a  judge  thereof  out  of  court,  in  a  case  where  as 
appeal  may  be  taken  to  the  appellate  division  of  the  supreme 
court  from  an  interlocutory  judgment  rendered,  or  an  order  made, 
in  like  manner,  as  prescribed  in  sections  thirteen  hundred  and 
forty-seven,  thirteen  hundred  and  forty-eight  and  thirteen  hao- 
dred  and  forty-nine  of  this  act.  Upon  such  an  appeal  the  supreme 
court  shall  have  full  power  to  review  any  exercise  of  discretion 
by  the  court  or  judge  below, 

L.  1872.  eh.  829,  fS  9  and  10;  L.  1896,  ch.  946;  L.   1902,  ch.  616.   In  effect 
Sept.  1,  1902. 

S  3190.  [Am*d,  1902.]  Time  to  appeal  and  proeeedtBS* 
tlierenpon. 

An  appeal,  authorized  by  either  of  the  last  two  sections,  mast 
bt  taken  within  teu  days  after  service  of  a  copy  of  the  judgm<^oi 
or  order  appealed  from,  and  a  written  notice  of  the  date  of  the 
entry  thereof.  In  every  other  respect,  titles  first,  third  and  fourth 
of  chapter  twelfth  of  this  act,  so  far  as  the  same  are  applicable 
thereto,  apply  to  and  govern  an  appeal,  taken  as  prescribed  in 
o-ither  of  the  last  two  sections. 

L.  1902.  ch.  515.     In   effect  Sept.  1,  1902. 

S  3191.  [Ani*d.  1896,  1902.1  Appeal  to  the  appellate 
dlvlHlon   of   the   anpreine   court;   in   fvltat   cases. 

An  appeal  to  the  appellate  division  of  the  supreme  ci>urt  in  the 
first  judicial  department  may  be  taken  from  the  judgment  or 
order  entered  upon  the  determination  of  an  appeal  taken  as  pre- 
scribed in  section  thirty-one  hundred  and  eighty-eight  and  thirtj- 
one   hundred  and  eighty-nine  of  this  act,   provided  such  appeal 
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be  allowed  by  order  made  at  the  term  at  which  such  appeal  was 
determined  or  at  the  term  next  after  judgment  is  entered  upon 
such  determination  and  provided  further  that,  where  such  appeal 
is  from  an  order  granting  a  new  trial  upon  a  case  or  exceptions, 
the  appellant  must,  with  his  application  for  leave  to  appeal,  file 
an  assent  on  his  part  that,  if  the  order  is  affirmed,  judgment 
absolute  maj  be  rendered  against  him. 

Co.  Proc..  S  352;  L.  1874,  ch.  546,  |  9;  L.  1886,  cb.  946;  L.  1902,  ch.  015. 
la  effect  Sept.  1,  1902. 

I  3192.  [Aat'd,  1902.]  Practice  and  proeeedlnva  on  appeal 
to  appellate  division  off  supreme  eonrt. 

Titles  first,  third  and  fourth  of  chapter  twelve  of  this  act,  so 
far  as  the  same  are  applicable  thereto,  apply  to  and  govern  an 
appeal,  taken  as  prescribed  in  the  last  section,  except  as  otherwise 
expressly  prescribed  in  the  next  two  sections. 
See  L.  1874.  ch.  645,  {  0;  L.  1902,  ch.  015.  In  effect  Sept.  1,  1902. 

I  8193.    [Am'd,  1895,  1902.]    Idemi  witkln  wliat  time  talcen. 

An  appeal,  authorized  by  section  thirty-one  hundred  and  ninety- 
one  of  this  act,  must  be  taken  within  twenty  days  after  the  ser- 
vice of  a  copy  of  the  order  allowing  such  appeal  and  a  written 
notice  of  the  date  of  the  entry  thereof. 
L.   1895,  ch.  946;  L.  1902,  ch.  015.   In  effect  Sept.  1,  1902. 

13194.   [Am'd,    1902.1    Idem)    determination   npon    appeal, 
enforced.      Idemi     ivltere    nevr    trial    was    properly 
mted. 

The  judgment  or  order  of  the  appellate  court  must  be  remitted 
to  the  court  below,  to  be  enforced  according  to  law.  Upon  an 
appeal  from  an  order  granting  a  new  trial,  on  a  case  or  excep- 
tions, if  the  appellate  court  determines  that  no  error  was  com- 
mitted in  granting  the  new  trial,  it  must  render  judgment  abso- 
lute npon  the  right  of  the  appellant;  and  thereupon  an  assessment 
of  damages,  or  any  other  proceedings,  requisite  to  render  the 
Indgment  effectual,  may  be  had  in  the  city  court  of  the  city  of 
New  York. 

U  1902.  ch.  015.    In  effect,  Sept.  1,  1902. 

S  3191-a.  [Added,  1904.]  Appeals  ffron&  tbe  city  court  of 
(lie  city  ot  iVe-fT  York. 

VV'here,  on  an  appeal  from  a  judgment  or  order  taken  as  pre- 
scribed in  article  fourth  of  title  first  of  chapter  twenty  of  this 
act,  a  party  shall  present  to  the  clerk  a  printed  copy  of  the  judg- 
ment roll  or  order  appealed  from,  it  shall  be  the  duty  of  the 
clerk,  as  required,  to  compare  and  certify  the  same,  for  which 
service  the  clerk  must  receive,  for  the  use  of  the  city  of  New 
York  a  fee  at  the  rate  of  one  cent  per  folio.  Where  the  attor- 
neys for  all  the  parties  interested,  other  than  parties  in  default, 
or  against  whom  a  judgment  or  a  final  order  has  been  taken, 
and  is  not  appealed  from,  stipulate  in  writing  that  a  paper  is  a 
copy  of  any  paper  whereof  a  certified  copy  is  required  by  any 
provisions  of  this  act,  the  stipulation  takes  the  place  of  a  certifi- 
cate, as  to  the  parties  so  stipulating,  and  the  clerk  is  not  required 
to  certify  the  same,  or  entitled  to  any  fees  therefor.  And  the 
paper  so  proved  by  stipulation  shall  be  received  by  the  clerks  of 
all  the  courts  and  by  the  courts  and  shall  be  used  or  filed  with 
the  same  force  and  effect  as  if  certified  by  a  clerk  of  the  court. 

L.  1904,  eh.  430.    In  effect  Sept.  1,  1904. 

§  8196.  [Repealed  Jan.  1,  180C;  L.  1895,  ch.  946.] 
a4  •i** 


%%  819e-«M0  MAYOR'S  AND  c.  90.  t, 

TITLE  IL 

The  xnayor's  court  of  the  city  of  Hudson,  mnd  the  xeooidf  ^ 
courta  of  the  citiea  of  X)tica  ana  Oswego. 

[Mayor's  Court  of  City  of  Hudson  snnerseded  bv  City  Court 
of  the  City  of  Hudson  by  L.  18&5,  ch.  751,  §i  127-142.1 

■m.  mm.  CItn  jnrlidlctlon   prMcrlbed. 

8107.  Cortain  pending  actions,  etc.,  transferred  to  saiireiiie  eoait. 
8196.  Id^:   certain  papers,   etc.,  to  be  transmitted   to  county  clerk. 
8190.  Power  of  sopreme  court.  In  actions,  etc..  ao  tEaiiafaiM<l. 

3200.  Proceedings  in  case  of  judge's  dlsabiiltj, 

3201.  Service  of  subpoenas. 
8202.  Effect  of  tbis  title   limited. 

I  8186.  CtWl  Jurisdietlon  pr«aeribeA. 

The  civil  jurisdiction  of  the  mayor's  court  of  the  cily  of 
Hudson,  the  recorder's  court  of  the  city  of  Utica,  and  the  re- 
corder's court  of  the  city  of  Oswego,  extends  only  to  an  action 
whereof  jurisdiction  is  expressly  conferred  upon  the  court;  fay  a 
provision  of  a  statute  incorporating,  or  otherwise  spedally  re- 
lating to  the  government  of,  the  city  wherein  the  court  is  located. 
Oo.  Proe.,  I  83. 


f  8197.  Certain  pending  actions,  etc.,  tmnsf erred  to 
prenae  court. 

Every  civil  action,  now  o ending  in  either  of  those  courts,  other 
than  an  action  specified  in  the  last  section,  la  hereby  transfened 
to  the  supreme  court;  and  the  subsequent  proceedings  tbcma, 
before  and  after  the  judgment,  roust  be  the  same,  as  if  the  action 
had  been  commenced  in  the  supreme  court. 

I  81  OS.  Id.  I  certalBc  papers,  etc,'  to  be  transmitted  te 
eonnty  clerk. 

All  judgment-rolls,  and  other  records,  and  all  books  and  papers 
relating  exclusively  to  civil  actions,  other  than  an  action  speofied 
in  the  last  section  but  one,  now  remaining  in  either  of  those 
courts,  must  be  delivered  by  the  clerk  thereof,  or,  if  there  is  no 
clerk,  by  the  judge  or  other  officer,  having  the  custody  thereof, 
to  the  clerk  of  the  county  in  which  the  court  is  located,  to  be 
preserved  among  the  records  of  his  office.  The  expense  of  go 
doing  is  a  county  charge* 

f  8100.  Power  of  supreme  eonrt.  In  actions^  ete.,  so 
tranaferred. 

The  supreme  court  may  review,  enforce,  vacate,  or  amend  t 
final  judgment  heretofore  rendered  by  either  of  those  coorte.  !n 
a  civil  action,  other  than  an  action  specified  in  section  3196  of 
this  act,  with  like  power  and  effect,  as  the  court  in  which  it  wt« 
commenced  might  nave  so  done,  if  this  act  had  not  been  passed. 

I  3900.  Pr<»ceedinvs  In  case  of  |nds«Hi  dlsnlitlity. 

The  county  court  of  the  county  in  which  either  of  those  courts 
is  located,  may,  by  an  order,  remove  to  Itself  an  action  of  wbicb 
either  of  those  courts  has  jurisdiction,  as  prescribed  in  seetkm 
8196  of  this  act,  upon  proof,  by  affidavit,  that  the  judge  thereof 
is,  for  any  cause,  incapable  of  acting,  either  ffenerally  or  in  the 
particular  action.  Sections  344,  345,  and  346  of  this  act  apply 
to  such  an  order  of  removal,  and  to  the  proceedings  subseqneat 
thereto.  The  proceedings  subsequent  to  the  order  are  the  same, 
as  in  an  action  brought  in  the  rounfv  <*!ourt,  except  that  costr 
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must  be  awarded,  as  if  the  action  had  remained  in  the  court 
rroxn  which  it  was  removed. 
0».  Proc.,  part  of  I  18. 

%  SS01«  SerTlce  of  svbpoenaa. 

Jk.  sabpoena,  issued  out  of  either  of  those  courts,  may  be  served 
iBpon  a  witness,  at  any  place  within  the  State.  A  warrant  to 
ai>I>rehend  a  witness,  for  a  failure  to  obey  such  a  subpoena,  may 
l>e  directed  to  the  sheriff  of  the  county  where  the  court  is  located, 
and  executed  by  him  within  any  county  of  the  State.  The  sheriff 
is  subject  to  the  same  liability»  for  a  failure  to  serve  or  return  it, 
as   if  It  was  issued  out  of  the  supreme  court. 

9    R.   L.  6OB.  eh.  8S,  f  18. 

I    aaofli.  KSect  of  th%m  title  limited. 

T*lii8  title  does  not  iiffect  any  provision  of  law  oonferrini?  upoi 
a    Judge,  or  upon  the  judges,  of  either  of  those  courts,  Jurisdics 
tion,  power  or  authority,  in  an  action  brought  in  another  court, 
or  in  a  special  proceeding. 

4151. 
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|§  3203-04  iONKERS  CITY  COT^VT.  o^SOta 

TITLE  in.* 
The  city  court  of  Tonkem. 

■•e.  a908.  JarUdlctloD  In  ciril  acUou. 
aSMM.  Lost   secUoo    qaallfled. 
8200.  SttmmoiM,  wbera   Berred. 

saOQ.  This  title  does  Mt  affect  juriadiction  of  tbe  court,  aM..  In  ipaeW 
prooeedloga. 

f  8S03.  Jurtudletion  in  cItII  aotions. 

The  jurisdiction  of  the  city  court  of  Yonken  extends  to  tiie 
following  civil  actions  only: 

1.  An  action  oprainst  a  natural  person,  or  against  a  foreign  or 
(domestic  corporation,  wherein  the  complaint  demands  judgment 
for  a  sum  of  money  only,  or  to  recover  one  or  more  ^hattffai 
with  or  without  damages  for  the  taking,  withholding,  cr  detiiii- 
tion  thereof. 

2.  An  action  to  foreclose  or  enforce  a  lien,  upon  real  property 
in  the  city  of  Yonkers,  created,  as  prescribed  by  statute,  in  favoi 
of  a  person  who  has  performed  labor,  or  furnished  materials  to 
be  used,  in  erecting,  altering,  or  repairing  a  building,  buildins 
lot,  or  appurtenance  thereto,  including  fences,  sidewalks,  paTing, 
wells,  fountains,  fish-ponds,  ornamental  and  fruit  trees,  an4  eren 
other  improvement  to  a  building  or  building  lot. 

8.  An  action  to  foreclose  or  enforce  a  lien,  for  a  sum  not  ex- 
ceeding one  thousand  dollars,  exclusive  of  interest,  upon  one  oc 
more  chattels. 

See  L.  1673.  eh.  61.  {(  1  and  8;  L.  X874,  ch.  171,  i  U  U  IfiTO.  ciL  2l».fli 
L.  1878.  ch.  ise,  19  1  and  2. 

I  8204.  [Am'd,  1888.]    I^aat  seotioift  anAlliled. 

The  jurisdiction  conferred  by  the  last  section  is  subject  to 
the  following  limitations  and  regulations: 

1.  In  an  action  wherein  the  complaint  demands  judgment  for 
a  sum  of  money  only,  the  sum,  for  which  judgment  is  rendered 
in  favor  of  the  plaintiff,  cannot  exceed  one  thousand  dollsn, 
exclusive  of  interest,  and  costs  as  taxed;  except  where  it  ii 
brought  upon  a  bond  or  undertaking,  given  in  an  action  or  a 
special  proceeding  in  the  same  court,  or  before  the  dty  judge. 
Where  the  action  is  brought  upon  a  bond  1)r  other  contract,  w 
judgment  must  be  for  the  sum  actually  due,  without  regard  to  a 
pennlty  therein  contained:  and  where  the  money  is  payable  in 

linstnlments,  successive  actions  may  be  brought,  for  the  instal- 
ments, as  they  become  due. 

2.  In  an  action  to  recover  one  or  more  chattels,  a  judgment 
cannot  be  rendered,  in  favor  of  the  plaintiff,  for  a  diattd  or 
chattels,  the  aggregate  value  of  which  exceeds  one  thoustnd 
dollars. 

3.  The  court  has  not  jurisdiction  of  an  action  against  tn 
executor  or  administrator,  in  his  representative  capacity. 

4.  The  court  has  not  jurisdiction  of  any  action,  nnless  one 
of  the  parties  thereto  resides  in  the  city  of  Yonkers,  or  in  a 
town  of  Westchester  county,  ndjnining  that  city;  or  a  warrant 
of  attachment  is  granted  to  nccompnnr  the  summons,  and  lened 
upon  property  of  the  defendant,  within  that  city;  or  the  action 
is  brought  to  recover  one  or  more  statutory  penalties,  by  tbe 
citv  of  )[^onker8,  or  one  of  its  otflcers  or  boards  of  commtssionon 
Such  warrant  of  attachment  must  be  granted  and  BubseooeBt 

•  The  practico  la  tbe  city  court  of  Tonkt n  Is  matorUUy  ehasfcd  br  I» 

^«a.  cu,  utt. 


^ 
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proceedincrs    taken   in    accordance   with    the    provisions    and    re- 
quirements herein  relating  to  attachments  in  courts  of  justices 
of   the  peace. 
Xj.    1888,  eb.  4M. 

I  S90G.  SummoMs,  wkere  serred* 

The  summons,  in  an  action  brought  in  the  court,  maj  be  serred 
at  any  place  within  the  county  of  Westchester,  but  not  elsewhere. 

I  3200.  TklB  title  does  not  affect  Jarlsdiotion  of  tlie  oonrt, 
«Cc«9  in  Jipecial  prooeedlnys. 

Tbla  title  does  not  afFoct  any  provision  of  law,  conferring  upon 
the  court,  or  upon  the  city  judge  of  Yonkers,  jurisdiction,  power, 
or  authority,  in  a  special  proceeding;  or  conferring  upon  the  city 
Jud^re  of  xonkers  power  or  authority,  in  an  action  brought  in 
another  court. 
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TITLE  IV. 

The  district  courts  of  the  city  of  New-York^  and  the 
justices'  courts  of  the  cities  of  Albcmy*  and  Troy. 

Vrtide  1.  ProTiflioDS  geaenlly  applicable  to  an  the  courta  spedfled  la  tUa 
tlUa. 

2.  ProTlaioDB  exduaivelj  applicable  to  tbe  dlatrict  conxta  of  tHe  cuj 

of  New- York. 

3.  ProTlatooa  exdiuirelj  applicable  to  the  Joatlcea*  eoozti  of  Aibaay 

and  Troy. 

«  ARTICLES  FIRST. 

fYoviiions  genercUly  applicable  to  ail  the  courta  specified  tn  tku 

title. 

See.  8207.  Serrice  of  complalDt  with  Bummona;  proceedings  thcreapoa. 
82U8.  Id.:  and  proof  of  acrTlce. 
3209.  Action  to  be  commenced  by  aerrlce  of  aummooa. 

8210.  Order  of  arrest;   warrant  of  attachment;   reqalaltlon  to  replevT* 

8211.  Tbe  last  section  qualilled. 

8212.  Proceedings  where  iiue  to  real  property  ia  in  queatloo. 

8213.  Appeala. 

3214.  Effect  of  this  act.  upon  Jurisdiction  and  proceedlnsa. 

I  820T.  Service  of  complaint  Tritlt  BitminonB;  prooeediac* 
#kereiipon. 

Section  3126  of  this  act  applies  to  an  action  to  recover  upon 
or  for  breach  of  a  contract,  express  or  implied,  brought  in  a 
district  court  of  the  city  of  New-York,  in  the  justice's  court  of 
the  city  of  Albany,  or  in  the  justice's  court  of  the  city  of  Troy. 

L.  1867.  ch.  344.   (  16;  L.  1878.  ch.  182.  ||  1  and  2. 

f  8208.  Id.  I  and  proof  of  BerTice. 

In  an  action  brought  in  either  of  those  courts,  the  summont. 
and,  in  a  proper  case,  a  copy  of  the  complaint,  may  be  serrd 
by  any  person  not  a  party  to  the  action;  except  that^  where  the 
action  is  brought  in  a  district  court  of  the  city  of  New- York,  a 
person,  other  than  a  constable  or  a  marshal,  serring  the  same, 
must  be  first  empowered  to  do  so,  either  by  the  justice,  or  by 
the  atto^ney  to  the  corporation,  as  now  prescribed  by  law. 
Proof  of  strvice  thereof,  by  such  a  person,  must  be  made  by  hii 
affidayit;  which  must  state  the  particular  place,  time,  and  manner 
of  service,  and  that  the  affiant  knew  the  person  so  served,  to  be 
the  person  menvionod  and  described  in  the  summons,  as  defendant 
therein. 

See  L.  1873.  ch.  182.  «S  1  and  3;  L.  1867,  ch.  844.  S  16:  I^  1<«<^-  ^-  *^ 
I  14;  L.  1864,  ch.  600.  $  2.  and  L.  1860.  ch.  768;  also  §  2878,  ante. 

I  8209.  Action  to  be  contntenced  by  service  of  ■vnuaieaa. 

An  action,  brought  in  either  of  those  courts,  at  any  time  after 
this  chapter  takes  etfi)Ct,  must  be  commenced  by  the  Tolantaiy 
appearance  of,  and  joi/ider  of  issue  by,  the  parties,  or  by  tbe 
service  of  a  summons. 

9  8210.  [Am'd,  1884.]  C>rder  of  arrest  i  Trarrant  of  attacb- 
ntenti  reQnialtlon  to  repl^evy. 

Articles  third,  fourth,  and  lit'th  of  title  second  of  chapter  nine- 
teenth of  this  act  apply  to  an  uotjou  brought  in  either  of  those 

•  Ttoe  ^Itte  In  pow  "  City  Court  of  AlUtny/'  I>wf  188i.  ch.  W- 
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5:ourt8,  except  as  otherwise  prescribed  in  the  next  section.  And 
except,  also,  that  where  the  warrant  of  attachment,  or  requisi- 
tion to  repleTj-,  is  issued  out  of  a  district  court  of  the  city  of 
New- York,  against  a  non-resident  defendant,  the  said  warrant, 
or  requisition,  must  require  the  marshal  to  attach  or  replevy  the 
{NToperiy,  on  or  before  a  day  therein  specified,  which  must  be 
not  less  than  two  nor  more  than  four  days  before  the  return 
day  of  the  summons. 

I^    1884.   cb.  400. 

S  3211.  The  last  section  qvallHecl. 

The  provisions  of  the  last  section  are  subject  to  the  followingr 
qnalifications: 

1.  Nothini?  contained  In  ^^ither  of  the  articles,  so  made  appli* 
cable,  applies  to  nn  order  of  arrest,  in  an  action  brought  in  a 
district  court  of  the  city  of  New-York,  or  affects  any  provision 
of  this  title,  relating  to  the  jurisdiction  of  either  of  the  courts 
specified  in  this  title. 

2.  An  order  of  arrest  in  an  action  brought  in  the  justice^s  court 
of  Albany,  or  the  justice's  court  of  Troy,  or  a  warrant  of  attach- 
ment, or  a  requisition  to  replevy,  in  eitiier  of  those  courts,  or  in 
a  district  court  of  the  city  of  New-York,  must  be  granted  by, 
and  directed  to,  and  executed  by,  the  officer  empowered,  by  the 
statutes  remaining  in  force  after  this  chapter  takes  effect,  to 
^rant  or  execute,  as  the  case  requires,  in  the  same  eourt,  a  war- 
rant to  arrest,  a  warrant  of  attachment,  or  a  requisition  in  an 
action  to  recover  a  chattel. 

3.  The  manner  of  applying  for,  granting,  and  executing  an 
order  of  arrest,  a  warrant  of  attachment,  or  a  requisition  to 
replevy,  and  the  proceedings  thereupon,  and  with  respect  thereto, 
as  prescribed  in  the  articles  so  made  appllcnble,  are  subject  to 
the  statutes,  remaining  unrepealed  after  this  chapter  takes 
effect,  specially  applicable  to  those  courts,  or  to  either  or  any 
of  tbem,  prescribing  the  duties  of  the  justices,  or  of  the  clerks 
thereof,  or  regulating  the  mode  of  transacting  business  in  an 
action   brought  therein. 

I    8212.   Proceedinflra   vrbere  title  to   real   propertT   !•  in 


Sections  2951  to  2958  of  this  act,  both  inclusive,  apply  to  an 
action,  brought  in  either  of  those  courts;  except  that,  where  the 
action  is  brought  in  a  district  court  of  the  city  of  New-York,  the 
sarety  upon  the  defendant's  undertaking  is  liable,  in  the  case 
Bpeclned  in  section  2952,  to  any  amount,  for  which  judgment 
miirht  have  been  rendered  by  the  district  court.  If  the  answer 
and  undertaking  had  not  been  delivered. 
See  Co.  Proc.,  |  68. 

I  3218.  [Am'd,  1806.]    Appeals. 

An  apoeal  from  a  judgment,  rendered  in  a  district  court  of  the 
city  of  New  York,  may  be  taken  to  the  supreme  court,  in  the 
cases,  and  in  the  manner  prescribed  in  articles  first  and  second 
of  title  eight  of  chapter  nineteenth  of  this  act.  Such  appeal 
shall  be  heard  in  such  manner  and  by  such  justice  or  justices 
as  the  appellate  division  of  the  supreme  court  in  the  first  depart- 
ment shall  direct.  The  appellate  court  may  reverse,  affirm  or 
modify  the  judgment  appealed  from,  and  where  a  judgment  Is 
reversed,  may  order  a  new  trial  in  the  district  court.  Where  a 
Jndjirmciit  is  modified,  or  where  a   new  trial  is  ordered,   costs 

866 


§  8814  INFERIOU  CITY  COURTS.  c.  20, 1 4, 1. 1 

shall  be  in  the  discretion  of  the  appellate  coart  An  appeal 
from  the  judgment  rendered  in  the  justice's  coart  of  the  dty 
of  Albany,  or  the  justice's  court  of  the  city  of  Troy,  miy 
be  taken  in  a  case  where  an  appeal  may  be  taken  to  a  county 
court  from  u  judgment  rendered  by  a  justice  of  the  peace  u 
prescribed  by  title  eight  of  that  chapter,  and  in  no  other  caml 
Such  an  appeal  must  be  taken  to  the  county  court  ot  tfa«  county 
wherein  the  court  is  located. 

L.  1S67,  ch.  844,   |  76;   L.  1886,  cb.  M6. 


§  3214.   Effect    of  tliU   aot»  upon  Jwrlsdietiom  aad 
oeedlnars. 

Except  as  otherwise  specially  prescribed  in  this  title,  this  net 
does  not  affect  any  statutory  proyision  remaining  unrepealed 
after  this  chapter  takes  effect,  relating  to  the  jurisdiction  and 
powers  of  either  of  those  courts;  the  appointment,  qualification, 
tenure  of  office,  powers,  or  duties  of  the  justices,  or  of  the  derfc, 
or  any  other  officer  thereof;  or  the  proceedings  therein;  except 
that  a  provision  of  this  or  any  other  statute,  whereby  a  proccc-J- 
ing  in  an  action,  brought  in  either  of  those  courts,  or  a  special 
proceeding,  brought  therein,  or  before  a  justice  thereof,  is  aflsimi- 
lated,  either  expressly,  or  by  reference  to  another  proTisioii  of 
law,  to  a  proceeding,  in  an  action  or  a  special  proceeding  before 
a  justice  of  the  peace,  is  deemed  to  refer  to  the  oorrespo&diog 
proceeding,  aa  prescribed  in  chapter  nineteenth  of  this  act 


e.  so,  t.  4,  a.  3         N.  T,  DISTRICT  COURTS.  §§  8315-32 

ARTICLES  SBOOITD. 

I^rovisions  eacdunvely  applicable  to  the  district  courts  of  the  eUy 

of  New-York. 

See.   3216.  Repealed,  1902.    See  the  Mnnlcipal  Court  Act  of  New  York  dtj. 

3216.  Repealed,  1902.    See  the  Municipal  Court  Act  of  New  York  city. 

3217.  Repealed.  1902.    See  the  Municipal  Court  Act  of  New  York  citf- 

3218.  Proceeding*  thereupon. 

3210.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New  York  city. 

3220.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New  York  city- 

3221.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New  York  city. 

3222.  Repealed,  1902.  See  the  Bfunldpal  Court  Act  of  New  York  city. 

S  aaiB.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

f  itsie.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

I  S217.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

f  3JI18.  ProceediBSB  tlieveiipoii. 

An  order  of  arrest  must  direct  that  the  summons  accompanying 
it  be  made  returnable,  immediately  upon  the  arrest  of  the  de- 
fendant; and  it  must  specify  a  sum,  in  which  the  defendant 
may  be  let  to  bail.  Sections  3179  to  3181,  both  inclusive,  sec- 
tion 31S2,  except  the  last  sentence  thereof,  and  section  3183  of 
this  act,  apply  to  an  order  of  arrest,  granted  in  an  action  in 
either  of  those  courts;  and  to  the  proceedings  upon,  and  relating 
to,  the  execution  thereof.  In  all  other  respects,  the  statutory 
provisions  remaining  unrepealed  after  this  chapter  takes  effect, 
which  apply  to  and  regulate  the  application  for  a  warrant  to 
arrest  a  defendant,  the  granting  and  execution  thereof,  and  the 
pro<*eedings  subsequent  thereto,  apply  to  and  regulate  the  appli- 
cation for  an  order  of  arrest,  the  granting  and  execution  thereof, 
and   the  proceedings  subsequent  thereto. 

Id.,  II 17-19. 

S  3219.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

1 8220.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

1 8221.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  city. 

f  8229.  Repealed,  1902.  See  the  Municipal  Court  Act  of  New 
York  dty. 
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8a»^85a   ALBANY  AND  TROY  COURTS,  c.  90.  t.  4,  a.  3 

ARTICIiB  THIRD. 

FromsionM  exdhmvdy  applioable  to  thejusticat  oourte  cf  AJBbu^ 

and  Troy. 

Soc.  3223.  .lurlsdtctlon   In  civil  actions. 

3224.  III. ;  upon  judgment  by  canfeMlon. 

3225.  I><KkotlDK  Ju'JgioentB ;    execution   thereupon. 
322Ga.  Application  of  certain  sections. 

i  8228.  Jvriadletlom  fa  elvil  aetiOBS. 

The  Justice's  conrt  of  the  dtj  of  Albany,  and  the  jnaticc^i 
eourt  of  the  city  of  Troy,  have  jurisdiction,  each  within  the  dty 
where  the  court  is  located,  of  an  action,  of  which  a  justije  of 
the  peace  has  Jurisdiction,  as  prescribed  in  sections  1737,  2861, 
2862,  and  28G3  of  this  oct;  and  also  of  an  action  to  rtHx>rer  s 
penalty,  gixen  by  the  charter,  or  a  by-law  or  an  ordinance  of  Ihe 
common  council  of  that  city,  where  the  plaintiff  demands  judg- 
ment for  a  sum,  not  exceeding  two  hundred  dollars.  KeiLher  of 
those  courts  has  jurisdiction  of  any  other  oivil  action;  but  thui 
section  does  not  affect  the  jurisdiction  conferred,  by  the  statutory 
provisions  remaining  in  force  after  this  chapter  takes  -  effect, 
apon  either  of  those  courts,  in  a  special  proceeding. 

See  Oo.  Proc.,  |  07;  L.  1866,  ch.  18»;  U  1884,  eh.  STl.  f  8;  I^  1870,  efc.  SH. 
I  11;  L.  1872.  ch.  12»,  |  11;  L.  1876^  ch.  18,  |  14.  See  L.  180H.  ch.  812;  L. 
1889,  ch.  600. 

I  8284.  Id.  I  upoB  JvdgrmeBt  liy  oomteBsion. 

The  jurisdiction  of  each  of  those  courts  extends  also  to  the 
taking  and  entry  of  a  iudgment,  upon  the  confession  of  a  defend- 
ant, as  prescribed  in  title  sixth  of  chapter  nineteenth  of  this  act, 
where  the  sum  confessed  does  not  exceed  fire  hundred  dollais. 

I  8225.  DoeketinflT  JudvinentBi  exe^^utloa   thereupom. 

The  provisions  of  sections  8017  to  3022  of  this  act.  lK>th  inels- 
sive,  apply  to  a  judgment  rendered  in  either  of  tbose  couni» 
and  to  the  proceedings  subsequent  thereto,  and  in  the  actios 
wherein  the  judgment  was  rendered;  exceot  that  the  transcrint, 
filed  In  the  clerk's  office  of  the  county  wherein  the  court  is  foeatidt 
must  be  furnished  by  the  clerk  of  the  court,  in  whid^  the  juOi;* 
ment  was  rendered. 


8  8296a.  [Added,  1807.1    Applieatlon  of  eertalM  aeettoi 

The  provisions  of  sections  twenty-nine  hundred  and  ninety  to 
thirty  hundred  and  nine  of  this  act,  both  inclusive,  api^  to  the 
justices'  court  of  the  dty  of  Troy,  except  that  the  city  clerk  of  the 
city  of  Troy  shall  fulfil  all  the  duties  therein  required  of  the  tows 
Olerk. 

L.lM7.ofa.0M.    In  effect  Sept.  1,1197. 


«.20,t.5         MUNICIPAL   CX)URT,   ROCHESTER.     H  3226-27 

TITLES    V. 
The  miuilolpal  eonrt  of   the  elty  of  Recliester. 

Sec.  8220.  ProTislons   of   chapter   19  generally   applicable    to   the   court   And 
Judges. 
8227.  Appeals. 

f  8226.   [Am*d,  1007.]    ProTislon*  of  elutpter  18  yenerally 
appllcmble   to  the  eovirt  mnd  Judvea. 

The  proyisions  of  chapter  nineteenth  of  this  act,  excluding 
section  three  thousand  sixtj'-three,  excluding  article  three  of  title 
eight,  and  excluding  titles  tenth  and  elerenth  thereof,  apply  to 
the  municipal  court  of  the  city  of  Rochester,  and  to  the  judges 
thereof;  except  so  far  as  they  are  inconsistent  with  the  next 
section,  or  with  the  charter  of  the  city  of  Rochester  or  with  any 
other  statute  applying  to  said  court  or  the  judges  tliereof  as  now 
existing  or  hereafter  amended.  For  the  purpose  of  applying 
the  same,  the  court  is  deemed  a  justice's  court;  each  judge 
thereof  is  deemed  a  justice  of  the  peace;  and  the  city  of  Roches^ 
ter  is  deemed  a  town  of  Monroe  county. 
U  1878,  ch.  108,  part  of  I  4;  U  1907,  cb.  7M.  lu  effect  Jan.   1.  190S. 

f  8227.   [Added,   1907|  an'd,  1908.]    AppeftU. 

Appeals  may  be  taken  to  the  county  court  of  Monroe  county 
from  judgments  and  orders  of  the  municipal  court  of  the  city  of 
Rochester  and  from  orders  of  the  judges  thereof  as  provided  in 
articles  one  and  two  of  title  eight  of  chapter  nineteen  of  this  act, 
and  the  provisions  thereof  except  section  three  thousand  sixty- 
three,  apply  to  such  appeals,  except  as  herein  expressly  modified. 
The  appeal  must  be  heard  on  the  return  or  a  certified  or  stipu- 
lated copy  thereof,  and  may  be  brought  on  for  hearing  in  the 
county  court  in  the  same  manner  and  on  the  same  notice  as 
motions  are  or  may  be  brought  on  for  hearing  in  said  court,  or 
may  be  put  on  the  calendar  of  said  court  as  provided  in  section 
three  thousand  sixty-two  of  this  act.  An  appellant  may  apply 
to  the  county  court  to  open  a  default  as  provided  in  section  three 
thousand  sixty-four  of  this  act,  which  application  may  be  heard 
without  the  return  unless  otherwise  oraered  by  the  court;  and 
an  appellant  may  apply  upon  affidavits  and  the  return  to  said 
court  for  a  new  trial  or  hearing  upon  the  ground  of  newly  dis- 
covered evidence;  the  court  in  either  case  may  stay  any  or  all 
proceedings  under  the  judgment  or  order  appealed  from  upon 
such  terms  as  it  deems  proper,  and  may  grant  a  new  trial  or 
hearing  as  hereinafter  provided  upon  such  terms  as  it  deems 
proper.  The  county  court  and  other  appellate  courts  on  such 
appeals  must  render  judgment  according  to  the  justice  of  the 
case,  without  regard  to  technical  errors  or  defects  which  do  not 
affect  the  merits,  and  may  affirm  or  reverse,  wholly  or  partly, 
or  modify,  the  judgment  or  order  appealed  from  for  errors  of 
law  or  of  fact  or  because  the  judgment  is  excessive  or  insufficient 
or  contrary  to  the  evidence  or  contrary  to  law,  and  may,  if 
necessary  or  proper,  grant  a  new  trial  or  hearing  in  the  munici- 
pal court  of  the  city  of  Rochester,  or  before  a  judge  thereof,  as 
may  be  proper,  at  a  time  designated  by  It,  and  thereupon  the 
mnnicipa!  court  or  judge  must  proceed,  and  adjournments  may 
be  granted,  a  jury  trial  demanded,  and  all  other  proceedings 
taken  as  if  the^  action  or  proceeding  had  been  commenced  anew. 
A  copy  of  the  judgment  or  ofder  granting  a  new  trial  or  hearing 
nitist  be  served  by  the  party  entering  it  on  the  opposite  party 
or  his  attorney  at  least  two  days  before  the  time  set  for  the 
new  trial  or  hearing.  When  a  new  trial  or  hearing  is  granted 
the  appellate  court  may  in  its  discretion  award  costs  of  the 
tppeaf  to  either  party  absolutely  or  to  abide  the  event. 
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13248  COSTS.  c.21,tl,t.l 

CHAPTEIR  XXI. 

Costs  and  Fees. 

tYfUe    t.-—  Awardtiit  ftiid  Ciifordiig  Pajmeiit  of  Coate. 

TITLB   n. —  FIzliiC  the  Amount  «f  CoaU. 

TITLE  m.—  SeewUf  for  Coats. 

TITLB  IV.^Qonaral  ProTWoM  Roladiig  la  Faaa. 

TTflf   V. — Bamm  AUawad  aa  Faea* 

TITLB   I. 
Awarding  and  enforcing  payment  of  coats. 

Article  1.  Oeceral  regulatioua  respttctlng  thft  awarding  of  costs. 

2.  RegttlatlotiB  tespectioa  the  awarding  of  costs  in  partlcaUr  caaca 
8.  .MlicellalMoiis  proTiiions. 

ARTICIiB  PliUT. 

General  regulatione  reepectimg  the  •toonUnf  of  coiU, 

Bat.  3828.  Wheta  plaintiff  antiUcd  to  casta  of  coorae. 

322i>.  Wben   defendant  entitled    to  costi  of  conrao.     Rule  aa  t»  tw»  ■ 

more  defendants. 
SadO.  Wben  costs  are  discretionary. 
8Sai.  CoatSf  wbere  sereral  actloiis  ai«  brouglit  oa  aai&a 
32S3.  laterlocutory  coats  upon  Issoe  of  Iaw» 
d28S.  td. :  how  collected. 

8284.  Costa,  wfaere  there  ate  seTeral  Innes  ot  fact. 
8236.  Id. ;  after  dlsrontiauance  opoo  anawer  of  title. 
.  8236.  Coata  of  a  motion. 
31237.  The  foregoing  sectiona  limited. 
8238.  Costs  upon  appeal  from  final  Jadgmeat. 
888^.  Id. ;  ut»on  appeal  from  interlocatory  Judgment  or  order. 
8840k  Id.;  la  a  apedal  proceediBg. 


I  ttssad.  f  Am*d,  lAOd,  1004,  1010,  1914,  1016.1    Wk«a  plalatll 
entitled  to  e«B»  ot  co«rae. 

The  plaintiff  Is  entitled  to  costs  of  course,  npon  the  renderiDf 
of  a  final  judgment  in  his  faror,  In  either  of  the  folio  wing  actions: 

1.  Au  action,  triable  by  a  jury,  to  recover  real  property,  or  aa 
interest  in  real  property;  or  in  wnich  a  claim  of  title  to  real  pivp- 
erty  arises  upon  the  pleadings,  ot  is  certified  to  have  come  is 
question  upon  the  trial. 

2.  An  action  to  recover  a  chattel.  But  if  the  valae  of  the 
chattel,  or  of  all  the  chattels,  recovered  bv  the  plaintitF,  as  fix«i. 
together  M-ith  the  damages,  if  any,  awarded  to  liim,  is  less  thas 
fifty  dollars,  the  amount  of  his  costs  cannot  exceed  the  amoo&t 
of  the  value  and  the  damages. 

3.  (AUi'd,  1806.1  An  acHou  specified  in  subdivision  first,  thirJ. 
fourth  ot  fifth  of  section  twenty-eight  hundred  and  sixty-three  of 
this  act.  But  If,  in  an  action  to  recover  damages  for  an  asaaoH 
battery,  false  Imprisonment,  libel,  slander,  criminal  conversatioiu 
seduction,  or  maliciotiv  prosecution;  or  a  one  or  penalty  in  whidt 
the  people  of  the  Slate  are  a  party,  the  plaintiff  recoven  less  thu 
fifty  dollars  damages,  the  amount  of  his  costs  can  not  exceed  tiit 
damages. 

L.  1898,  ca.  110.     In  effect  Sept.  1,  1888.     See  |  8284. 

4.  An  action,  other  than  one  of  those  specified  in  the  foregoiBC 
subdivisions  or  this  section,  in  which  tho  complaiat  demsodi 
jndfmient  for  a  sum  of  money  only.  But  the  plaintiff  is  not  er 
titled  to  costs,  under  this  subdivision,  unless  be  recovers  the 
of  fifty  dollars  or  more. 

t)b.  f^.,  part  of  I  304. 
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e.  SI,  1. 1,  ft.  1  CX)STS.  i  3220 

5.   [Added,   10O4,  am'd,   1910,   1914,   1916.]     In  all   actions 
hereafter  brought  in  the  supreme  court,  triable  in  the  county  of 
New    York,    which    could    have    been    brought,    except    for    the 
amount  claimed   therein,  in   the  citv  court  of  the  city  of  New 
York,  and  in  which  the  defendant  shall  have  been  serred  with 
process  within  the  county  of  New  York,  the  plaintiff  chall  recover 
no  (H>Bt8  or  disbursements  unless  he  snail  recover  one  thousand 
dollars  or  more.     In  all  actions  hereafter  brought  in  the  supreme 
conrt,  triable  io  the  county  of  Kings,   which   could  have  .been 
bronght,  except  for  the  amount  claimed  therein,  in  the  county 
eourt  of  Kings  county,  and  in  which  the  defendant  shall  have 
been  served  with  process  within  the  county  of  Kings,  the  plain- 
tiff shall  recover  no  costs  or  disbursements  unless  he  shall  recover 
five  hundred  dollars  or  more.     In  all  actions  hereafter  originally 
brought  in  the  supreme  court,  triable  in  the  county  of  Albany, 
and    in    which    the  defendant   is   a    resident    of    the    county   of 
Albany,  which  could  have  been  brought,  except  for  the  amount 
claimed  therein,  in  the  county  court  of  the  county  of  Albany,  the 
plaintiff  shall  recover  no  costs  or  disbursements  unless  he  shall 
recover  five  hundred  dollars  or  more.     In  all  actions  hereafter 
originally  brought  in  the  supreme  court,  triable  In  the  county  of 
Rensselaer,   and  in   which   the  defendant  is   a    resident   of   the 
county  of  Kensselaer,  which  could  have  been  brought,  except  for 
the  amount  claimed  therein,  in  the  county  court  of  the  county  of 
Rensselaer,  the  plaintiff  shall  recover  no  costs  or  disbursements 
unless   he   shall   recover  five   hundred   dollars  or   more.     In    all 
actions  hereafter  brought  in  the  supreme  court,   triable  in  the 
counties  of  Bronx  and  Queens,  and  m  which  the  defendant  is  a 
resident  of  the  county  where  the  action  is  brought,  which  could 
have  been  brought,  except  for  the  amount  claimed  therein,  in  the 
county  court  of  the  counties  of  Bronx  and  Queens,  the  plaintiff 
shall  recover  no  costs  or  disbursements  unless  he  shall  recover 
five  hundred  dollars  or  more.     In  all  actions  hereafter  brought, 
triable  in  the  supreme  court  or  county  court  of  a  county  con- 
tained wholly  within  a  city  of  the  first  class,  or  in  the  city  court 
o^  the  city  of  New  York,  which  could  have  been  brought,  except 
for  the  amount  claimed  therein,  in  the  municipal  conrt  of  the 
city  of  New  York,  and  in  which  the  defendant  shall  have  been 
served   with  process  within  the  city  of  New  York,  the  plaintiff 
shall  recover  no  costs  or  disbursements  unless  he  shall  recover 
two  hundred  and  fifty  dollars  or  more.     The  fact  that  In  any 
action   a  plaintiff  is  not   entitled   to  costs  under  the  provisions 
of  this  subdivision  shall  not  entitle  the  defendant  to  costs  under 
the  next  following  section. 

U  ld04.  eta.  SS7:   U   1910.   eh.   B74;   L.   1914,   ch.   80;   L.   191«.   eh.   BO. 
te  effect  Sept.  1,  1916. 

I  8229.  "Wlken  defendant  entitled  to  ooata  of  conrse«     Rule 
as  to  tvro  or  more  defendants. 

The  defendant  is  entitled  to  costs,  of  course,  upon  the  render- 
ing of  final  judgment,  in  an  action  specified  in  tne  last  section, 
unless  the  plaintiff  is  entitled  to  costs,  as  therein  prescribed. 
But  where,  in  such  an  action  against  two  or  more  defendants, 
the  plaintiff  is  entitled  to  costs  against  one  or  more,  but  not 
tgainst  all  of  them,  none  of  the  defendants  are  entitled  to  costs, 
of  course.  In  that  case,  costs  may  be  awarded,  in  the  discretion 
of  the  court,  to  any  defendant,  against  whom  the  plaintiff  is  not 
entitled  to  costs,  where  he  did  not  unite  in  ah  answer,  and  waa 
not  united  in  interest,  with  a  defendant,  against  whom  the  plain- 
tiff ia  entitled  to  costs. 

Id.,  part  of  11  805,  806. 


S§  3230-35  COSTS.  c-21,t.l.tl 


I  8230.    [Am'dy  180O.]      Wlien  eonta  are  dUcreUoi 

Except  as  prescribed  in  the  last  two  sections,  the  coart  maj. 
upon  the  rendering  of  a  final  judgment,  in  its  di^^eretion  award 
costs  to  any  party  in  such  sum  not  exceeding  the  total  amount 
authorized  by  statute  as  to  the  court  shall  seem  juflt. 
Id.,   part  of  I  30G:   U«ldOO.  ch.   181.     Id  effect  Oct.  1.   1900. 

f  32S1.    rAin*d,    1806.]      Costs,   where  several  aetioas  are 
bronvht  on  same  Inntrnaieatf  etc. 

Whpre  two  or  more  actions  are  brought,  in  a  case  specified  in 
section  454  of  this  act,  or  otherwise  for  the  same  cause  of  actioiu 
ngain'^t  i>ersons  who  might  havo  been  joined  as  defendants  in 
one  action,  costs,  other  than  dislmrsements,  cannot  be  recovered. 
upon  the  final  judgment,  by  the  plaintiff,  in  more  than  one  ac^ 
tion.  which  shall  be  at  his  election.  But  this  prohibition  dim 
not  apply  to  a  case  where  the  plaintiff  joins  as  defendants,  in 
ench  action  brought,  all  the  persons  liable,  not  previonsly  siwd. 
who  can.  with  reasonable  diligence,  be  found  within  the  Stit^: 
or,  if  the  action  is  brought  in  the  city  court  of  the  city  of  New 
York,  or  a  county  court,  within  the  city  or  county,  as  the  case 
may  be.  where  the  court  is  located. 

Id..  i>art  of  (  304.     Sc>c^  aliio,  2  R.  B.  018.  f  15   (2  Rdm.  638)  :  I.  19K. 
cb.    946. 

I  3232.  Interloeatory  costs  apon  Issve  of  lavr. 

AYhere  an  issue  of  law  and  an  issue  of  fact  are  joined,  beiween 
the  same  parties  to  the  same  action,  and  the  issue  of  fact  rp- 
mains  undisposed  of.  when  an  interlocutory  judgment  is  rendenni 
upon  the  issue  of  law;  the  interlocutory  judgment  may.  in  the 
discretion  of  the  court,  deny  costs  to  either  party,  or  award  cu*t» 
to  the  prevailing  party,  either  absolutely,  or  to  abide  the  evnt 
of  the  trial  of  the  issue  of  fact. 

Seo  2   R.    8.,    (   28. 

I  3233.   Id. I   how   collected. 

Section  779  of  this  act  applies  to  interlocutory  costs,  awarded 
as  prescribed  in  the  last  section,  as  if  they  were  costs  of  a  motion. 

I  3234.   Costs,    'Where    there   are    several    Innaes    of    fact. 

In  an  action  specified  in  section  3228  of  this  act,  wherein  the 
complaint  sets  forth  separately  two  or  more  causes  of  action, 
upon  which  Issues  of  fact  are  joined,  if  the  plalutifF  recoven» 
upon  one  or  more  of  the  issues,  and  the  defendant  upon  the  utber 
or  others,  each  party  is  entitled  to  costs  against  the  adverse  party, 
unless  it  is  certified  that  the  substantial  cause  (»f  actittu  was  tbe 
same  upon  each  i.ssue:  in  which  case,  the  plaintiff  only  is  entitleil 
to  costs.  Costs,  to  which  a  party  is  so  entitled,  must  bt>  incloded 
in  the  final  judgment,  by  adding  them  to,  or  offsetting  tbem 
against,  the  sum  awarded  to  the  prevailing  part 5*:  or  ofher^is*. 
as  the  case  requires.  But  this  section  does  not  entitle  a  plaintiff 
to  'costs,  in  a  case  specified  in  subdivision  fourth  of  section  3228 
of  this  act,  where  he  is  not  entitled  to  coats,  as  prescrihed  io 
that  subdivision. 
Seo  2  R.   S.   G17,   |  26   (2  Edm.   641). 

I  323ff.  Id. I  after  diseontlaaaace  apoa  aas'wer  of  title. 

Where  an  action,  brought  before  a  justice  of  the  peace,  or  in 
a  district  court  of  the  city  of  New  Yorlc,  or  a  justice's  court  of 
a  city,  has  been  discontinued,  as  prescribed  by  law,  upon  the 
delivery  of  an  anrfwer,  showing  that  title  to  real  property  wili 
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come  in  question;  and  a  new  action,  for  the  same  cause,  has 
been  commenced  in  the  proper  court;  the  party  in  whose  favor 
final  judgment  is  rendered  in  the  new  action,  is  entitled  to  costs; 
except  that,  where  final  judgment  is  rendered  therein,  in  fayor 
of  the  defendant,  upon  the  trial  of  an  issue  of  fact,  the  plaintiff 
is  entitled  to  costs,  unless  it  is  certified,  that  the  title  to  real 
property  came  in  question  on  the  trial. 
Co.   Proc.,  (I  60  and  01. 

I  8286.  Coats  of  a  motion. 

Costs  upon  a  motion  in  an  action,  where  the  costs  thereof  are 
not  specially  regulated  in  this  act,  or  upon  a  reference  made  pur- 
suant to  sections  623,  624,  827,  or  1015  of  this  act,  may  be 
awarded,  either  absolutely  or  to  abide  the  event  of  the  action,  or 
of  the  reference,  to  any  party,  in  the  discretion  of  the  court  or 
judge. 

Id.,  part  of  I  315.     Bee,  also,  U  1840,  ch.  386,  |  15  (4  Edm.  600). 

I  828T.  The   foi*eflroliiflr   ■^cttOAs   limited. 

The  foregoing  sections  of  this  article  do  not  affect  the  recovery 
of  coats  upon  an  appeaL 

I  323S.   Costs  upon   appeftl   from   llnal  Jvdvment. 

Upon  an  appeal  from  the  final  judgment  in  an  action,  the 
recovery  of  costs  is  regulated  as  follows: 

1.  In  an  action  specified  in  section  3228  of  this  act,  the  re- 
spondent is  entitled  to  costs  upon  the  affirmance,  and  the  appel- 
lant upon  the  reversal,  of  the  judgment  appealed  from;  except 
that,  where  a  new  trial  is  directed,  costs  may  be  awarded  to 
either  party,  absolutely  or  to  abide  the  event,  in  the  discretion 
of  the  court. 

2.  In  every  other  action,  and  also  where  the  final  judgment 
appealed  from  is  aflSrmed  in  part,  and  reversed  in  part,  costs 
may  be  awarded  in  like  manner,  in  the  discretion  of  the  court. 

Od.  Proc.,  part  of  |  306. 

i  8X88.  Id. I  upon  appeal  from  Interlocutory  |a dement  or 


Upon  an  appeal  from  an  interlocutory  judgment  or  an  order, 
in  an  action,  costs  are  in  the  discretion  of  the  court,  and  may 
be  awarded  absolutely,  or  to  abide  the  event,  except  as  follows: 

1.  Where  the  appeal  is  taken  from  an  order  granting  or  refus- 
ing a  new  trial,  and  the  decision  upon  the  appeal  refuses  a  new 
trial,  the  respondent  is  entitled,  of  course,  to  the  costs  of  the 
appeal. 

2.  Where  an  appeal  is  taken  from  an  order,  refusing  a  new 
trial,  and  an  api)eal  is  also  taken  from  the  judgment  rendered 
upon  the  trial,  neither  party  is  entitled  to  the  costs  of  the  appeal 
from  the  order. 

Co.  Proc.,  If  306  and  815. 
_|  8240.    (Am*d,  1881.]      Id.|  in  a  npecial  proceediaflr. 

Costs  in  a  special  proceeding,  instituted  in  a  court  of  record, 
or  upon  an  appeal  in  a  special  proceeding,  taken  to  a  court  of 
record,  where  the  costs  tuereof  are  not  specially  regulated  in 
this  act,  may  be  awarded  to  any  party,  in  the  discretion  of  the 
court,  at  the  rates  allowed  for  similar  services,  in  an  action 
brought  in  the  same  court,  or  an  appeal  from  a  judgment  taken 
to  the  same  court,  and  in  like  manner. 

See  I*  1840.  cb.  270,  (  3  (4  Rdm.  6M2;  5  id.  133);  also,  ||  2080,  2109, 
»H3,  9240,   23ie,  2401,  2445,  245G,  anu>. 
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ARTIGLB  SBGOND. 

Regulations  respecting  the  awarding  of  costs  in  parHenUar  easa. 

See.  8241.  Costs  ag«la«t   the   SUte;   bow  paid. 

8242.  Costs    where    action    broogbt     by    peoplo   on    nUtton    of    priftli 

porsoD. 

8243.  Id.;  for  tbe  benefit  of  a  connty,  ete. 

8244.  Costs,  against  a  school  officer. 

8245.  Id.;    against   a    municipal    corporation. 

3246.  Id.;   by  or  against  an  executor,  etc. 

3247.  Costs  In  case  of  transfer,  etc.,  of  canto  of  aetioa. 

S  8241.  Contn  aflralnnt  tbe  State;  Mow  palA. 

Where  costs  arc  awarded  against  the  peot>le  of  the  State  ii 
an  action  or  a  special  proceeding  brought,  bj  a  public  officer, 
pursuant  to  any  provision  of  law,  and  the  proceedings  hare  mt 
been  stayed,  by  appeal  or  otherwise;  the  comptroller  mast  draw 
his  warrant  upon  the  treasurer,  for  the  payment  of  the  costs, 
out  of  any  money  in  the  treasury,  appropruited  for  that  porpcse, 
upon  the  production  to  him  of  an  exemplified  copy  of  toe  jods- 
ment,  or  order  awarding  the  costs,  and,  where  the  amoQBt  ii 
not  fixed  thereby,  of  a  taxed  bill  of  costs;  accompanied,  in  either 
case,  with  a  certificate  of  the  attorney-general,  to  the  ^ect 
that  the  action  or  special  proceeding  was  brought  pursuant  to 
law.  The  fees  of  the  clerk,  for  the  exemplified  copy,  must  be 
certified  thereupon  by  him,  and  Included  in  the  warrant 

2  B.  S.  OSS,  I  14  (2  Edm.  078). . 


I  8S4fl«  OoatB  wliere  aotlon  lirowkt  %y  people  o«  vcls^ttea 
of  private  person. 

Where  an  action  is  brought,  in  the  name  of  the  people  of  tbe 
8tate,  upon  the  relation  of  a  private  corporation  or  IndtrMiiali 
as  prescribed  in  section  1986  of  this  act,  a  judgment,  awarding 
costs  to  the  defendant,  must  award  them,  against  the  relator. 
In  the  first  instance;  and  against  the  people,  only  in  ease  as 
execution,  issued  thereupon  against  the  property  of  the  relator, 
is  returned  unsatisfied. 

Go.  Proc,  part  of  9  319. 

I  8248.  Id.  I  for  tbe  beaeflt  of  a  eotmtrt  et«. 

In  an  action  or  a  special  proceeding,  brought  in  the  fcmr  of 
the  people  of  the  State,  to  recover  money  or  property,  or  to 
establish  a  right  or  claim,  for  the  benefit  of  a  county,  dtr. 
town,  or  rillnge,  costs  shall  not  be  awarded  against  the  peoi*»: 
but,  where  they  are  awarded  to  the  defendant,  they  must  ^ 
awarded  against  the  body  for  whose  benefit  the  action  or  speeiai 
proceeding  was  brought. 

Id.,  I  820. 

I  8S44*  CoatSy  aflral«at  a  aehool  oflleer. 

Oosts  cannot  be  awarded  to  the  plaintiff,  in  an  action  again^ 
a  school  officer,  or  a  supervisor,  on  account  of  an  act  perforaiea 
by  him,  by  virtue  of,  or  under  color  of  his  ofllce;  or  on  accooat 
of  a  refusal  or  an  omission  to  perform  a  duty  enjoined  upaa 
him  by  law;  where  his  act,  refusal  or  omission  might  have  beeo 
the  subject  of  an  appeal  to  the  State  superintendent  of  polje 
instruction,  and  where  it  ia  certified  that  It  appeared.  npOf»  thf 
trial,  that  tho  defendant  acted  in  good  faith.    Bnt  this  •e«**^ 
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I  not  apply  to  an  action  (or  a  penalty;  or  to  an  ncti  n  or  a 

ipecial  proceeding,  to  enforce  a  decision  of  the  superintendent. 
I^  186I»  eb.  86S,  I « (0Edm.  861). 

g  8245.    [Am'dy  1809.]    Id.|  avftlnat  a  mvntclpal  corpora- 


Costa  cannot  be  awarded  to  the  plaintiff,  in  an  action  against 
%  municipal  corporation,  in  w>hich  the  complaint  demands  a  judg- 
ment for  a  sum  of  money  only,  unless  the  claim,  on  which  the 
action  is  founded,  was,  before  the  commencement  of  the  action, 
fireaented  to  the  board  of  such  corporation  bavin?  the  power  to 
mndit  the  same,  or  to  its  chief  fiscal  officer,  at  least  ten  days 
before  the  commencement  of  said  action. 

I.,  int,  di.  9Q,  i  3  (4  Bdm.  0B8) ;  L.  ]8I6»  eh.  613 1  L.  18N.  cb.  &.».      In  effrct  Sept.  1 


I  8S46.  Id. I  br  or  avalnst  an  exeoator,  ete. 

In  an  action,  brouisht  by  or  against  an  executor  or  adminifi<* 
trator,  in  his  representative  copaclty,  or  the  trustee  of  nn 
express  trust,  or  a  person  expressly  authorised  by  statute  to 
sue  or  to  be  sued,  costs  must  be  awarded,  ns  In  nn  action  by  or 
against  a  person,  prosecuting  or  defending  in  bis  own  rigbt. 
except  ns  otherwise  prescribed  in  sections  1835  and  ISuC  of  t'  is 
act;  but  they  are  ejfclusively  chargeable  upon,  ana  colloctibl'^ 
M.rom  the  estate,  fund,  or  person  represented,  unless  the  court 
directs  them  to  be  paid,  by  the  party  pewonnlly,  for  mlsrannog  - 
ment  or  bad  faith  m  the  prosecution  or  defence  of  the  action. 

Co.  Proc.,   pm  of  I  817. 

f  S24T.  C^wtm  fn  aaao  of  tranafer,  ete.,  of  cause  of  action. 

Wh^re  an  action  is  brought,  in  the  nnme  of  another,  by  n 
tninafere>e  of  the  cause  of  action,  or  by  the  other  person,  who 
ts  beneficially  interested  therein:  or  where,  after  the  commencf- 
mrnt  of  an  action,  the  cause  of  action  becomes,  by  transfer  or 
otherwise,  the  property  of  a  person,  not  a  party  to  the  actio"; 
the  transferee,  or  other  person  so  interested,  is  liable  for  cost*, 
in  the  like  cases,  and  to  the  same  extent,  as  if  he  was  the 
plnintifiT:  and,  where  costs  are  awarded  against  the  plaintiff, 
the  court  may,  by  order,  direct  the  person  so  liable  to  pay  them. 
Except  in  a  case,  where  he  could  not  have  been  lawfully  directed 
to  pay  costs,  personally,  if  he  had  been  a  party,  as  prescrlhcl 
in  the  last  section,  his  disobedience  to  the  order  is  a  contemnf 
cf  court.  But  this  section  does  not  opply  to  a  case,  where  t*^e 
person  so  beneficially  interested.  Is  the  attorney  or  counsel  for 
the  plaintiff,  if  his  only  beneficial  interest  consists  of  a  right  to 
a  IK>rtion  of  the  sum  or  property  recovered,  as  compensation  for 
faia  services  in  the  action. 
Sd..  f  821;  2  B.  8.  619.  |  44  (2  Edm.  648). 
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ARTICI^B  THIRD. 

MiaeeUaneaua  provisions 

4ae»  S2i8.  Oertifleate  enUUlnff  party  to  costs  or  Increusd  costc 
8240.  Goiiu  SffsiJuit  lofant  plalptlff;  collectible  of  gosnllSB  ad 
82B0.  Xlils  tlUo  not  to  Afle<^  specUl  proTlslons  of  tew. 


3248*  C«rtifle»te  eatitllnir  party  to  eosta  or 
oost»» 

Where*  upon  the  trial  of  an  action,  the  title  to  real 
eomes  in  question,  or  any  fact  appears,  whereby  either  party 
becomes  entitled  to  costs,  or  to  the  increased  costs  specified  Is 
section  3258  of  this  act,  the  judge  presidinjir  at  the  trial*  or  the 
referee,  must,  upon  the  application  of  the  party  to  be  benefits 
thereby,  either  before  or  after  the  verdict,  report,  or  decisioo 
is  rendered,  make  a  certificate,  stating  the  fact.  Such  a  certifi- 
cate is  the  only  competent  eyidence,  as  to  the  matter,  before  die 
taxing  officer. 
2  B.  8.  6S8,  I  8  O  Bdm.  T8). 

S  SS40.  Costs  asainst  iafast  plalatiffi  eoUeettUo  ol 
ffnardian  ad  litem. 

Where  costs  are  awarded  against  an  infant  plaintiff,  they 
may  be  collected,  by  execution  or  otherwise,  from  his  goardisB 
ad  litem,  in  like  manner  as  if  the  latter  was  the  plaintio. 

Oo.  Proe.,  I  816;  2  R.  8.  663,  H  16  and  16.  ass  |  469,  aaSs. 

i  aaSO.  This  tltlo  not  to  affoet  special  provtaioHs  off  law. 

This  title  does  not  affect  any  proTision  contained  elsewhere 
In  this  act,  or  in  any  other  statute,  remaining  unrepealed  after 
this  chapter  takes  effect;  whereby  the  award  of  costs  is  spedally 
regulated,  in  a  particular  case,  otherwise  than  as  prescribed  io 
this  title. 
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TITLE  TL 
IPiziiig  the  amoimt  of  OMts. 

Artlcto  1.  Biuns  allowed  at  cotta;  dlaborwrnanta. 
2.  Taxation  of  costs. 

ARTICI<B  FIRST. 

SutM  allotoed  aa  costs;  dishursements, 

floe.  82&1.  Amount  of  costs  generally. 

8252.  Additional  allowance  to  plaintiff  in  forecloaore,  partition,  de. 
8283.  Additional  allowance  to  either  party  in  difficult  cases,  ato. 
3264.  Allowances  under  the  foregoing  sections  limited. 
8265.  Costs  open  adjonrnment  of  trial. 

8256.  Disbursements  to  be  Included  in  bill  of  costs. 

8257.  Increased  damages  not  to  carry  lacreassd  costs. 

8258.  When  defendant  entitled  to  increased  costs. 

8259.  Increased  disborsements  not  allowed. 
820O.  Costs  upon  a  settlement. 

8261.  Tbls  article  not  to  aCTect  special  provisions  of  law. 

I  S261.  [Am'd,  189S,  189«,  1901.]  Amovnt  of  costs  K^wtermlfr* 

Goflts,  awarded  to  a  paity  to  an  action,  must  be  at  the  fol- 
lowijig  rates: 

1.  To  the  plaintiff: 

For  all  proceedings,  before  notice  of  trial,  in  an  action  speci- 
fied in  section  420  of  this  act,  fifteen  dollars;  in  every  other 
action,  twenty-fire  dollars. 

For  each  additional  defendant  served  with  the  summons,  not 
exceeding  ten,  two  dollars;  and  for  each  necessary  defendant,  in 
excess  of  that  number,  served  with  the  summons,  one  dollar. 

For  procuring  the  appointment  of  a  guardian  or  guardian  ad 
litem,  for  one  or  more  iuAant  defendants,  ten  dollars. 

For  procuring  an  order  directing  the  service  of  the  summons  by 
publication  thereof,  or  personally,  without  the  state,  on  «ne  or 
more  defendants,  ten  dollars. 

For  procuring  an  injunction  order  or  an  order  of  arrest,  ten 
dollars. 

2.  To  the  defendant: 

For  all  proceedings  before  notice  of  trial,  except  as  otherwise 
prescribed  in  this  article,  ten  dollars. 

3.  [Am'd,  1901.]    To  either  party: 

For  all  proceedings,  after  notice  of  trial,  and  before  trial,  ex- 
cept as  otherwise  prescribed  in  this  article,  fifteen  dollars. 

For  taking  the  deposition  of  a  witness  or  of  a  party,  as  pre* 
scribed  in  section  eight  hundred  and  seventy,  section  eight  hun- 
dred and  seventy-one,  or  section  eight  hundred  and  ninety-three 
of  this  act,  ten  dollars. 

For  drawing  interrogatories,  to  be  annexed  to  a  commission,  or 
to  letters  rogatory,  issued  as  prescribed  in  sections  eight  hundred 
and  eighty-eight,  nine  hundred  and  twelve,  nine  hundred  and 
thik  ^een,  and  three  thousand  one  hundred  and  seventy-one  of  this 
act,  ten  dollars. 

For  the  trial  of  an  issue  of  law,  twenty  dollars. 

For  the  trial  of  an  issue  of  fact,  or  the  assessment  of  damages 
pursuant  to  section  one  hundred  and  ninety-four  of  this  act, 
thirty  dollars;  and.  where  the  trial  necessarily  occupies  more  than 
two  days,  ten  dollars  in  addition  thereto. 
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Far  making  and  Mrring  n  case,  twenty  dollars;  and,  irh«n  Ibt 
case  necessarily  contadns  more  taaii  fifty  folios,  ten  dollan  m 
addition  thereto. 

For  making  and  flerTiMg  amendfnente  to  a  ease,  twenty  doUaia. 

Upon  a  motion  for  a  new  trial,  upon  a  case,  or  an  ai>plicatiaB 
for  judgment  npon  a  flpeeial  rerdict,  the  same  snnia  as  upon  aa 
appeal,  as  prescribed  in  subdivision  fourth  of  this  section. 

Upon  any  other  motioD*  or  upon  a  ref^ence  specified  in  section 
three  thousand  two  hundred  and  thirty-six  of  this  act,  to  each 

J»arty  to  whom  costs  are  awarded,  a  aum  fixed  by  the  court  or 
udge,  not  excee<^g  ten  dollars,  besides  necessary  disbursements 
for  printing  and  referee's  fees. 

Where  a  new  trial  is  had,  pursuant  to  an  order  grantia^  the 
same,  or  an  assessment  of  damages,,  pursuant  to  section  one  hna- 
dred  and  ninety-four  of  this  act,  is  had,  for  all  proceedings  after 
the  granting  of,  and  before  the  new  trial,  or  an  aaaeesmc^t  of 
damages,  pursuant  to  section  one  hundred  ninety-four  of  this  act, 
twenty-five  dollars. 

For  one  term  of  the  city  court  of  the  dty  of  New  York«  at 
which  the  case  is  necessarily  on  the  calendar,  and  for  euA  trial 
term  or  special  term,  of  the  supreme  court,  or  a  county  court,  not 
HiMeediBg  ^y^^  at  whidk  the  cause  Is  ■•eessavily  on  tfte  criendaz; 
excluding  the  term  at  which  it  is  tried,  or  otlM»vwifl»  finallf  dia* 
posed  of,  ten  dollars. 
L.  1901,  cfa.  627.    In  effect  Sept.  1,  1901. 

4.  [Mmf^  lilMa.]  To  either  party,  npon  an  appeal  to  the  sa 
preme  court  from  an  inferior  court,  excepting  upon  an  appeal  to 
the  supreme  court  from  the  city  court  of  the  city  of  New  York: 
or  upon  an  appeal  to  the  appellate  division  of  the  stipreme  court, 
or  to  the  supreme  court  from  the  city  court  of  the  city  of  New 
York,  taken  from  an  interioc«tory  or  final  judgment,  or  from  «n 
order  granting  or  refusing  a  new  trial,  rendered  or  made  at  ft 
trial  term  of  the  supreme  court  or  of  the  city  court  of  the  city  of 
New  York;  or  upon  an  application  to  the  appellate  drrision  of  the 
supreme  court  for  a  new  trial,  or  for  judgment  upon  a  verdict, 
rendered  subject  to  the  opinion  of  the  c^urt,  or  where  exceptwns 
are  ordered  to  be  heard,  in  the  first  instance,  at  a  term  of  the 
appellate  division  of  the  supreme  court;  before  argument,  twenty 
dollars.  For  argument,  forty  dollars.  For  each  term  of  the  ap- 
pellate division,  not  exceeding  five,  of  the  supreme  court,  at 
which  the  cause  is  necessarily  on  the  calendar,  excluding  the  tern 
at  which  it  is  argued,  or  otherwise  finally  disposed  of;  ten  dollars. 
In  all  appeals  taken  under  section  thirty-one  hundred  and  etfHitj- 
nine  coats  awarded  to  the  successful  party  shall  not  exceed  m 
dollars  in  addition  to  the  taxable  disbursements. 

L.  1902,  ch.  MS.  Tn  effect   Sept.  1,  1902. 

5.  To  either  party,  apon  an  appeal  to  the  court  of  appeals: 
Before  argument,  thirty  dollars. 

For  argnment,  sixty  dollars. 

For-  each  term,  not  exceeding  ten,  at  which  the  canse  is  on  tfif 
calendar,  exduding  the  term  at  which  it  is  argued,  or  otherwise 
finally  dilsposed  of,  ten  dollars. 

Where  a  judgment  is  affirmed  by  the  court  of  appeals,  the  coart 
may,  in  its  discretion,  alteo  award  damages,  by  way  of  cost^  tor 
the  delay,  not  exceeding  ten  per  centum  upon  the  amount  of  tbe 
judgment:  or,  where  it  was  rendered  upon  an  appeal,  upon  the 
amount  or  the*  original  judgment. 

Co.  Proc,  H  307  and  315;  L.  1805,  ch.  MS;  Itt  effect  Bfeytfymber  t.  IMK 
L.  1896,  Ob.  226. 
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i  8262.  AAAliloiuil  allo^irftne^  to  plalntlfl  tn  fo^eelottmrv, 
9»rtltlom,  ete. 

Where  the  action  is  broaght  to  foreclose  a  mortgage  upon  real 
pr<^>erty;  or  for  the  partition  of  real  property;  or  to  procure  an 
adjudication  upon  a  will  or  other  instrument  in  writing;  or  to 
compel  the  determination  of  a  claim  to  real  property;  or  where, 
in  any  action,  a  warrant  of  attachment  against  property  haa 
been  issued;  the  plaintiff,  if  a  final  judgment  is  rendered  in  his 
favor,  and  he  recoyers  costs,  is  entitled  to  recover,  in  addition 
to  the  costs  prescribed  in  the  last  section,  the  following  per- 
centages, to  be  estimated  upon  the  amount  found  to  be  due  upon 
the  mortgage;  or  the  value  of  the  property  partitioned,  affected 
by  the  adjudication  upon  the  will  or  other  instrument,  or  the 
claim  to  which  is  determined;  or  the  value  of  the  property  at- 
tached, not  exceeding  the  sum  recovered,  or  claimed;  as  the  case 
may  be. 

Upon  a  sum,  not  exceeding  two  hundred  dollars,  ten  per  centum. 

Upon  an  additional  aum,  not  exceeding  four  hundred  dollars, 
fiTe  per  centum. 

Upon  an  additional  sum,  not  exceeding  one  thousand  dollars, 
two  per  centum. 

Where  such  an  action  is  settied  before  judgment,  the  plaintiff 
im  entitied  to  a  percentage  upon  the  amount  paid  or  secured  upon 
the  eettiement,  at  one-half  of  those  rates.  In  an  action  to  fore- 
close a  mortgage  upon  real  property,  where  ^a  part  of  the  mort- 
gage debt  is  not  due,  if  the  final  judgment  directs  the  sale  of 
the  whole  property,  as  prescribed  in  section  1G37  of  this  act,  the 
percentages,  specified  in  this  section,  must  be  computed  upon  the 
whole  sum,  unpaid  upon  the  mortgage.  But  if  it  directs  the  sale 
of  a  part  only,  as  prescribed  in  section  1G36  of  this  act,  they 
most  be  computed  upon  the  sum  actually  due;  and  if  the  court 
thereafter  grants  an  order,  directing  the  sal&  of  the  remainder, 
or  a  part  tiiereof,  the  percentages  must  be  computed  upon  the* 
amount  then  due;  but  the  aggregate  of  the  percentages  shall 
not  exceed  the  sum,  which  would  have  been  allowed,  if  the  entire 
•am  secured  by  the  mortgage  had  been  due,  when  fiinal  judgment 
was  rendered. 
Otk  Pioc,  ft  306  ftod  809.    iM  mtUrn  «. 

8SS8.  [Au'd,   18B6,    1896,   1S09.   1908,   1909.)     Additioiial 
ovramoe  to  «Itlier  party  In   dlAcnlt  and  ecrtaln   otli^r 


A 


In  an  action  brought  to  foreclose  a  mortgage  upon  real  property 
or  for  the  partition  of  real  property,  or  in  a  difficult  and  extraor- 
dinary case,  (where  a  defense  has  been  interposed  in  an  action), 
or,  except  in  the  first  and  second  judicial  districts,  in  a  special 
proceeding  by  certiorari  to  review  an  assessment  under  article 
thirteen  of  the  tax  law,  and  the  acts  amending  the  same,  the 
court  may  also,  in  its  discretion,  award  to  any  party  a  further 
sum,  as  follows: 

1.  In  an  action  to  foreclose  a  mortgage,  a  sum  not  exceeding 
two  and  one-half  per  centum  upon  the  sum  due,  or  claimed  to 
bo  due  upon  th^  mortgage,  nor  the  aggregate  sum  of  two  hun- 
dred dollars. 

2.  In  any  action,  or  special  proceeding,  specified  In  this  section, 
where  a  defense  has  been  interposed,  oi  In  an  action  for  the 
partition  of  real  property,  a  sum  not  exceeding  five  per  centum 
npon  the  sum  recovered  or  claimed,  or  the  value  of  the  subject 
matter  involved. 

Id..  I  809;  U  16Ja.  ch.  B71;  L.  1886,  eft.  61;  L.  1899.  ch.  299;  L.  1903. 
ch.  816.  Am*d  by  h.  19<>9.  ch.  65,  f  8.  8<>^  nutc-  9n  of  notes  of  Board 
«f  SUtatory  Oooiwlldatlon  at  fnd   ^'   --mYo.    Hee  Rule  45. 
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I  8S54.  Allowamees  vsder  the  foresoIn|r  •eetloms  liHaitei. 

But  all  the  sams  awarded  to  the  plaintiff,  as  prescribed  ia 
section  3252  of  this  act,  or  to  a  party  or  two  or  more  partiiS 
on  the  same  side,  as  prescribed  in  the  last  sentence  of  seetkn 
8251  of  this  act,  and  in  subdivision  second  of  the  last  section, 
cannot  exceed,  in  the  ag:gregate,  two  thousand  dollars. 
CkK  Proc.,  f  809. 

I  82B6.  [Ain'd,  180B.]     Costs  upon  adjournment  of  trtml. 

Where  an  application  is  made  to  a  court  or  a  referee,  to  ad- 
journ a  trial,  the  payment  to  the  adrerse  party  of  a  snm  not 
exceeding  ten  dollars,  or,  in  the  city  court  of  the  city  of  New- 
Tork,  a  sum  not  exceeding  five  dollars,  besides  the  fees  of  his 
witnesses,  and  other  taxable  disbursements,  already  made  or 
incurred,  which  are  rendered  ineffectual  by  the  adjournment,  may 
be  required,  as  a  condition  of  granting  the  adjournment. 
Id.,  i  814;  L.  1803,  ch.  617,  itart  of  i  4;  L.  1895,  ch.  94d. 

I  8266.     [Am'd,  ISSS.]     Dlsbnrsements  to   be  InolnAcA  In 
bill  of  eosts. 

A  party  to  whom  costs  are  awarded  in  an  action  Is  entftlcd 
to  include  in  his  bill  of  costs  his  necessary  disbursements  ms  fol- 
lows: The  legal  fees  of  witnesses  and  of  referees  and  other  ofi- 
cers;  the  reasonable  compensation  of  commissioners  taking  de- 
positions; the  legal  fees  for  publication  where  publication  is 
directed  pursuant  to  law;  the  legal  fees  paid  for  a  certified  copy 
of  a  deposition,  or  other  paper,  recorded  or  filed  in  any  pablic 
office,  necessarily  used  or  obtained  for  use  on  the  trial;  copies 
of  opinions  and  charges  of  judges;  the  reasonable  expenses  of 
printing  the  papers  for  a  hearing,  when  required  by  a  role  of 
the  court;  prospective  charges  for  the  expenses  of  entering  asd 
docketing  the  judginent;  and  the  sheriff's  fees  for  receiring  and 
returning  one  execution  thereon,  including  the  search  for  prop- 
erty and  such  other  reasonable  and  necessary  expenses,  as  are 
taxable,  according  to  the  course  and  practice  of  the  conrt,  or  bf 
express  provision  of  law.  Searches  affecting  property  situate  In 
any  county  in  which  the  office  of  county  clerk  or  register  is  a 
salaried  one,  when  made  and  certified  to  by  title  insurance,  ab- 
stract or  searching  companies,  organized  and  doing  business  under 
the  laws  of  this  State,  may  be  used  in  all  actions  or  special  pro- 
ceedings in  which  official  searches  may  be  used,  in  place  of  and 
with  the  same  legal  effect  as  such  official  searches,  and  the 
expenses  of  searches  so  made  by  said  companies  shall  be  taxable 
at  rates  not  exceeding  the  cost  of  similar  official  searches. 
Id.,  f  311,  am'd;  L.   1896,  ch.  831. 


I  82S7.  Increased  damaares  not  to  earry  increased 

A  plaintiff,  who  recovers  double  or  other  increased  damagea* 
does  not  thereby  become  entitled  to  more'  than  single  costs;  ex- 
cept where  it  is  otherwise  specially  prescribed  by  law. 
3  B.  8.  616,  f  23  (2  Edm.  640). 


I  8268.  'Wben  defendant  entitled  to  Increased 

In  either  of  the  following  cases,  a  defendant,  in  whose  flaw 
a  final  judgment  is  rendered,  in  an  action  wherein  the  complaint 
demands  judgment  for  a  sum  of  money  only,  or  to  recoTer  a 
chattel;  or  a  final  order  is  made,  in  a  special  proceeding  insti- 
tuted by  a  State  writ,  is  entitled  to  recover  the  costs,  preactlbed 
In  section  8251  of  this  act,  and,  in  addition  theretOb  one-^alf 
thereof: 

S70 
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1.  Whei^  the  defendant  is  or  was  a  public  oflScer,  appointed 
or  elected  under  the  authority  of  the  State,  or  a  person  specially 
appointed,  according  to  law,  to  perform  the  duties  of  such  an 
officer;  and  the  action  or  special  proceeding  was  brought  by 
reaaon  of  an  act,  done  by  him  by  virtue  of  his  office,  or  an  alleged 
omission  by  him,  to  do  an  act,  which  it  was  his  ofQcial  duty  to 
perform. 

2.  Where  the  action  was  brought  against  the  defendant,  by 
reason  of  an  act  done,  by  the  command  of  such  an  officer  or 
person,  or  in  his  aid  or  assistance,  touching  the  duties  of  the 
office  or  appointment. 

8.  Where  the  action  was  brought  against  the  defendant,  for 
tailing  a  distress,  making  a  sale,  or  doing  any  other  act,  by  or 
under  color  of  authority  of  a  statute  of  the  State. 

But  this  section  does  not  apply,  where  an  officer,  or  other  per- 
son, specified  herein,  unites  in  his  answer  with  a  person  not 
entitled  to  such  additional  costs. 

9  R.   S.  «16,  I  24. 

I  SSIW.  Increased  disbursements  not  nllo'vred. 

The  increase,  specified  in  the  last  section,  does  not  extend  to 
the  disbursements;  and  an  officer,  witness,  or  juror,  is  not  enti- 
tled to  any  other  fees  in  the  action,  except  the  single  fee  allowed 
by  law  for  his  services. 
Id.,  f  26,  ftm'd. 

I  8900.  Costs  npon  n  settlement. 

Where  an  action,  specified  in  section  3228  of  this  act,  is  settled 
before  judgment,  no  greater  sum  shall  be  demanded  as  costs, 
than  at  the  rates  prescribed  by  section  82ol  of  this  act. 

Ce.  Pnc.,  f  822. 


f  S961.  Tkls   nrttele   not  to  nfleet   speoinl   provisions    of 

This  article  does  not  affect  any  provision  contained  elsewhere 
in  this  act,  or  in  any  other  statute  remaining  unrepealed  after 
this  act  takes  effect,  whereby  the  amount  of  costs  is  specially 
fixed,  in  a  particular  case,  otiierwise  than  aa  prescribed  in  this 
article. 

871 
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ARTICIiB  SBCOim. 

Tawation  of  co9i%. 

•te.  8MS.  Costa;  how  taxed.     Allowaocet,  etc.;  Iiow  atrnputad. 
8M8.  Notice  of  Ux«Uon. 
SJM.  BetaxaUoB. 

8266.  Rerlew  of   tazatioo. 
8206.  Dtttf  of  taxing  officer. 

8267.  AffldaTlt  reapectlng  dUboraemento. 


I  8a6S,    Ooats)   l&ovr   t»xed*    All«wmii«e%    ete*|   Mo'tr 
pnted. 

Costs  must  be  taxed  by  the  clerk,  upon  the  application  of  tbe 
party  entitled  thereto;  except  that  the  conrt  may  direet,  tlimt 
interlocutory  costs,  or  costs  in  a  special  proceeding,  be  taxed  bj 
a  judge.  The  clerk  must  insert,  in  the  judgment  or  final  order, 
the  amount  of  the  costs,  as  taxed.  In  a  case  where  the  co«ta 
are  in  the  discretion  of  the  court,  the  report  or  decision,  or  tbe 
direction  of  the  court  for  final  judgment,  upon  a  default,  or 
after  a  jury  trial,  must  specify  which  parly  or  parties  are  enti- 
tled to  costs;  but  the  amount  of  the  costs  must  be  ascertained 
by  taxation.  The  allowance,  specified  in  section  3252  of  tUs 
act,  must  be  computed  by  the  clerk  upon  the  taxation;  but  the 
value  of  property,  required  to  be  ascertained  for  that  purpose, 
must  be  ascertained  by  the  court,  unless  it  has  been  nxed  b^ 
the  decision  or  report,  or  by  the  verdict  of  the  jury,  upon  whica 
the  final  judgment  is  entered;  except  that,  in  cnse  of  actual  par> 
tition,  it  must  be  determined  by  the  commissioaers, 

Oo.  Proe.,  part  of  91  811   and  800. 


I  8268.  Notleo  of  taxation. 

Costs  may  be  taxed,  upon  notice  to  the  attorney  for  eadi  ad* 
verse  party,  who  has  appeared,  and  is  interested  in  reducing  tbe 
amount  thereof.  Notice  of  taxation  must  be  served,  not  lesi 
than  five  days  before  the  taxatiou;  unless  the  attorneys,  serrtag 
and  served  with  the  notice,  all  reside,  or  have  their  ofllces,  in 
the  city  or  town,  where  the  costs  are  to  be  taxed;  in  which  esse, 
a  notice  of  two  days  is  suflBcient.  A  copy  of  the  biU  of  cotta, 
specifying  the  items,  with  the  disbursements  stated  tn  detail, 
must  be  served  with  the  notice  of  taxation. 

Id.,  I  811. 

I  8264.  Retazatlon. 

Costs  may  also  be  taxed  without  notice.  But  whne 
they  are  so  taxed,  notice  of  retaxation  thereof  must  imne- 
diately  afterwards  be  given  as  prescribed  in  the  last  sectioo, 
by  the  party  at  whose  instance  they  were  taxed;  in  definlt 
whereof,  the  court  must,  ui)on  the  application  of  a  party  entitled 
to  notice,  direct  a  retaxation,  with  costs  of  the  motion,  to  be 
paid  by  the  party  in  default.  The  court  may,  in  its  discretion, 
upon  the  apaiication  of  a  party  interested,  direct  a  retaxation  of 
costs  at  any  time.  Any  sum,  deducted  upon  a  retaxation,  moit 
be  credited  upon  the  execution,  or  other  mandate  Issued  to  en- 
force the  judgment. 

I  8265«  Review  of  taxatloa* 

A  taxation  or  a  retaxation  may  be  reviewed  by  tlie  court,  W^ 
a  motion  for  a  new  taxation.    The  Order,  made  upon  sooi  • 
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motion,  may  allow  or  diaallow  any  item»  objected  to  before  the 
taxing  officer,  in  which  case,  it  has  the  effect  of  a  new  taxation; 
or  it  may  direct  a  new  taxation  before  the  proper  officer,  Boecify- 
ing  the  grounds  or  the  proof,  upon  which  the  item  may  be  allowed 
or  disallowed  by  him. 

1  8206.  Duty  of  taxlnar  oAoer. 

An  officer,  authorised  to  tax  costs  in  an  action  or  a  special 
proceeding,  must,  whether  the  taxation  is  opposed,  or  not.  exam- 
ine the  bills  presented  to  him  for  taxation;  must  satisfy  himself 
that  all  the  Items  allowed  by  him  are  correct  and  legal;  and 
must  strilse  ont  all  charges  for  fees,  other  than  the  prospective 
charges  expressly  allowed  by  law,  where  it  does  not  appear  that 
the  serrices,  for  which  they  are  charged,  were  necessarily  per- 
formed. 

2  R.  8.  eB8»  i  5  <2  Bdm.  S72). 

I  8S67.  AAdavit  respeetlniT  disbursements. 

A  charge,  for  the  attendance  of  a  witness,  cannot  be  allowed 
without  an  affidavit,  stating  the  number  of  days  of  his  actual 
attendance;  and,  if  travel  fees  are  charged,  the  distance  for 
tvhich  they  are  allowed.  A  charee,  for  a  copy  of  a  document 
or  pai>er,  cannot  be  allowed,  without  an  affidavit,  stating  that 
it  was  actually  and  necessarily  used,  or  was  necessarily  obtained 
for  nse.  An  item  of  disbursements,  in  a  bill  of  costs,  cannot  be 
allowed,  in  any  case,  unless  it  is  verified  by  affidavit,  and  appears 
to  hare  been  necessarily  incurred,  and  to  be  reasonable  ia  amouBt 

v.,  i  7;  09.  Pioe.,  part  of  I  811. 
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TITLX  lU 
Seeorityfor  costs. 


8968.  When  defendftiit  may  reqair«  Mcorlty  for 
8268.  Id.;   after   action    oommeDced. 

8270.  Tbe  laat  two  eectiona  qoaUBed. 

8271.  Id.:  iu  actions  bj  and  against  execntOM,  ^Ic. 
8372.  Order  to  give  eecarity. 

'  8278.  Reqalsltes  of  undertaking. 
8274.  Notice  of  exception;  M.  of  jnstlllcatloo. 
8270.  Jnetlflcation  of  anretlea.      AUowance  of  vndertakliitt 
M76.  Order   to  glTo  additional  aecnrlty.    Proceedings.      ^ 

8277.  Effect  of  fallnre  to  obey  order  to  gWe  security. 

8278.  LlabUity  of  attorney  for  costs  In  cerUin  actions. 
8270.  This  UUe  applies  to  special  proceedloga. 

fl  8268.  [Am'A^  1^1,   1904,   lOlO.)      WHem   defendant  may 
require  security   for   eoats.  «««««»  mmj 

The  defendant.  In  an  action  brought  in  a  court  of  record,  raav 
require  security  for  costs  to  be  given,  as  prescribed  in  this  title. 
Where  the  plaintiff  was,  when  the  action  was  commenced,  either 

1.  A  person  residing  without  the  state;  or,  if  the  action  is 
brought  m  a  county  court,  except  in  the  counties  of  Albany, 
Kings,  Queens  and  Richmond,  or  in  the  city  court  of  the  city 
AiK-Sr  y^'A-'  t*>e  .cjty  court  of  Yoniters,  or  the  city  court  of 
ZuH^I'  residing  without  the  city  or  county,  as  the  case  may  be, 
wherein  the  court  is  located;  or 

2.  A  foreign  corporation;  or 

i*  it^i.'^^^l?'*-  \™P"foned  under  execution  for  a  crime;  or 

*•  Jne  offlcial  assignee  of  a  person  so  imprisoned;  the  official 

f««£^!®^J  ®®^*?*  ^'■"f.^^  ?'  ?  debtor;  or  an  assignee  in  bank- 
ruptcy.   where  the  action  is   brought  upon   a   cause   of   action. 

^l^Vu^    A'^^I^  t^®  assignment,  the  appointment  of  the  trustee, 
or  the  adjudication  m  bankruptcy. 

€^  U8.^  S^*eJJt^ieSL°i.Mlft.^  ^^'  ^  "^'  ^  ^^'  ""^  ^''  ^'  ^^^' 

fl  SS68«  Id.)  after  aetlen  eommenoed. 

The  defendant,  in  a  like  action,  may  require  seonrity  for  ooftt 
to  be  giren,  where,  after  the  commencement  of  the  action,  tke 
plaintiff  either 

1.  Ceases  to  be  a  resident  of  the  State;  or.  where  xue  action 
IB  brought  in  either  of  the  local  courts  specified  in  aubdiyiiioii 
first  of  the  last  section,  ceases  to  be  a  resident  of  the  city  or 
county,  ns  the  case  may  be,  wherein  the  court  is  located;  or 

2.  Is  adjudicated  a  bankrupt,  or  discharged  from  his  debts,  or 
exonerated  from  imprisonment,  pursuant  to  a  law  of  the  State, 
or  of  the  United  States;  or 

8.  Is  sentenced  to  the  State  prison,  for  a  term  less  than  for  lifte. 
Id. 

fl  SS70.  Tke  last  two  sections  avaUfled. 

In  a  case  specified  in  either  of  the  last  two  sections,  if  there 
are  two  or  more  plaintiffs,  the  defendant  cannot  require  security 
fsr  costs  to  be  given,  unless  he  is  entitled  to  require  it  of  all  the 

*  Su  In  orlflnaL 
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f  asrt*  M.f  la  ««tioma  by  mnA  MalBst  •aee«t*v«»  ete» 

In  an  action  by  or  against  an  executor  or  administrator,  in  hla 
repreaentatiye  capacity,  or  the  truBtee  of  an  express  trust,  or  a 
person  expressly  authorised  by  statute  to  sue,  or  to  be  sued;  or 
by  an  official  assignee,  the  assignee  of  a  recelyer,  or  the  com- 
mittee of  a  person  judicially  declared  to  be  incompetent  to 
manage  his  affairs;  the  court  may,  in  its  discretion,  require  the 
plaintiff  to  give  security  for  costs. 

Oo.  Pvoc.,  part  of  |  817;  L.  1874,  cb.  446,  i  0. 


1  3S72.   [Am'dy   IMS.]     Order  to  sivc  aeeurltr* 

Where  security  for  costs  is  required  to  be  given,  the  court  in 
which  the  action  is  pending,  or,  except  in  a  case  specified  in  the 
last  section,  a  judge  thereof,  upon  due  nroof,  at  any  time,  by 
affldayit.  of  the  facts,  must  make  an  order  requiring  the  plain- 
tiff, within  a  time  specified,  either  to  pay  into  court,  the  sum 
of  two  hundred  and  fifty  dollars,  to  be  applied  to  the  payment 
of  the  costs,  if  any,  awarded  against  him,  or,  at  his  election, 
to  file  with  ^he  cleric  an  undertaking,  and  to  serve  a  wrIttiMi 
notice  of  the  payment  or  of  the  filing  upon  the  defendant's  at- 
torney: and  staying  all  other  proceedings,  on  the  |>art  of  tlie 
plaintiff,  except  to  review  or  vacate  the  order,  until  the  pay- 
ment or  filing,  and  notice  thereof,  and  also,  if  an  undertaicing 
is  given,  the  allowance  of  the  same. 

2  B.   S.  620.   part  of  |  3   (2   Bdm.  644).     Am'd  by  L.    1916,   cb.   636,   in 
effect  Sept.  1,  1916. 

I  8978*  Requisites  of  nmdertakliiflr* 

The  undertaking,  specified  in  the  last  section,  must  be  executed 
to  the  defendant  by  one  or  more  sureties,  and  must  be  to  the 
effect  that  they  will  pay,  upon  demand,  to  the  defendant,  all 
costs  which  may  be  awarded  to  him  in  the  action,  not  exceeding 
a  sum,  specified  in  the  undertaking,  which  must  be  at  least  two 
hundred  and  fifty  dollars. 

Id.,  f  4,  sm*4;  L.  1875,  eh.  800. 

f  8974.  Notiee  of  exeeptionf  id.  of  Jiisti£MitiOB« 

Within  ten  days  after  service  of  the  notice  of  filing  the  nndef<- 
taking,  the  defendant  may  serve  upon  the  plaintiirs  attorney 
a  nodce  that  he  excepts  to  the  sureties  therein.  Within  ten  days 
after  service  of  such  a  notice,  the  plaintiff  must  serve,  upon  the 
defendant's  attorney,  a  notice  of  the  justification  of  the  same  or 
new  sureties  before  a  judge  of  court,  or  a  county  judge,  at  a 
specified  time  and  place;  the  time  to  be  not  less  than  five  nor 
more  than  ten  days  thereafter,  and  the  place  to  be  within  the 
county  where  the  action  is  triable. 

Id..  H  B  And  6,  am'd. 

I  8S76.   JustilleaiiOB   of  snretle*.      Allovranee   of  under* 


Section  580  of  this  act  applies  to  the  justification  of  the  sure- 
ties. Where  the  judge  finds  the  sureties  sufficient,  he  must  annex 
ttie  written  examination,  if  nny.  to  the  undertaking,  indorse  his 
allowance  thereon,  and  cause  them  to  be  filed  with  the  clerk. 
Where  the  defendant  fails  duly  to  except  to  the  sureties,  the  un- 
dertaking is  deemed  allowed,  and  must  be  indorsed  and  filed  is 
like  manner.  )   •*« 

M.,  ft  B  and  6.  am'd;  L.  1876.  oh.  SOB. 
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MM.  When  defendant  may  require  ■ecorltjr  for 
M69.  Id.;   after   action    commenced. 
M70.  The  last  two  aectlona  qnalifled. 
8371 .  IcLj  iu  action*  bj  and  against  ezeenton,  ^Ic. 
8272.  Order  to  gire  secnrttar. 
'  8273.  Reqalsitea  of  undertaking. 
SSI  ?**45-?  ^?  exception;  Id.  of  JuatUcatlon. 
SsZS*  ^^^'tiacatlon  of  anretlea.      AUowance  of  undertakft^ 
we.  Order   to  gly*  additional  aecurlty.    Proceedings.      ^ 
SJI'  r?Vii.P^  faUurc  to  obey  order  to  give  security. 

The  defendant.  In  an  action  brought  in  a  court  of  record  m'T 
require  security  for  costs  to  be  givln.  as  pre«:ribed  in  UUs  (Sf 
where  the  plaintiff  was.  when  the  action  was  commenced  eithei; 
hJt«Ji:*^^''  residing  without  the  state:  or™lf  the  action  b 
brought  m  a  county  court,  except  in  the  counties  of  Alhanr 
Kings,  Queens  and  Richmond,  o^  in  the  city  w.urt  of  tte  dS 
"ai^V^^"^^'  tlie-city  court  of  Yonkers.  of  the  dty  court  S 

tai  rh?t"K-?^?e''l;''o?^  **'  «'""^'  "  ^^^^^ 

2.  A  foreign  corporation;  or 

A   iFfcr®!!?"-  \™P"?oned  under  execution  for  a  crime;  or 
rJrI^II^ nrnmLTV^^'t^  ^^.^  P^'?^"  ^  imprisoned;  the  offldal 
?UD^v^  whP??  fhi  ^«!!fl^  ^'  £  *^^^i^^'  ""^  *"*  assignee  in  bank- 
n?Psinff*  Wnrf  fi?f  i*^^'^'^  '^  brought   upon   a   cause  of  articm. 
oTte%dtead:.^n?n"^^^^^^  appointment  of  the  tmst^ 

d?  U8?-  I^'fUt^ieSu^Mli.^  ^^  ^  ™'  I-  iWi.  ch.  524;  L.  »!«. 

i  SS08«  Id.  I  after  aetton  eommeno^d. 

*  '^^  defendant,  in  a  like  action,  may  require  secsuitj  for  eotta 
to  oe  giren,  where,  after  the  commencement  of  the  action.  tk» 
plaintiff  either 

1.  Ceases  to  be  a  resident  of  the  State;  or,  where  xue  actioi 
is  brought  in  either  of  the  local  courts  specified  in  snbdiTisioD 
first  of  the  last  section,  ceases  to  be  a  resident  of  the  city  or 
county,  ns  the  case  may  be,  wherein  the  court  is  located;  or 

2.  Is  adjudicated  a  bankrupt,  or  discharged  from  his  debts,  or 
exonerated  from  imprisonment,  pursuant  to  a  law  of  the  State, 
or  of  the  United  States;  or 

8.  Is  sentenced  to  the  State  prison,  for  a  term  leet  tkan  for  life; 
Id. 

I  9979,  TUm  last  two  seotloas  qvallfiled. 

In  a  case  specified  in  either  of  the  last  two  sectiona,  if  tliwe 
are  two  or  more  plaintiffs,  the  defendant  cannot  require  security 
*JF|52[J^*«  be  given,  unless  he  is  entitled  to  require  it  of  aU  tkt 

*  So  In  orlglnaL 
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I  S971.  M*f  la  mmtimnm  by  mnA  mmuinmt  •xcottt^my  ete* 

In  an  action  by  or  against  an  executor  or  administrator,  in  hii 
representative  capacity,  or  the  tmstee  of  an  express  trust,  or  a 
person  expressly  aathorized  by  statute  to  sue,  or  to  be  sued;  or 
by  an  official  assignee,  the  assignee  of  a  receiver,  or  the  com- 
mittee of  a  person  judicially  declared  to  be  incompetent  to 
msinage  his  affairs;  the  court  may,  in  its  discretion,  require  the 
plaintiff  to  give  security  for  costs. 
Oo.  Pvoc.,  part  of  I  817;  L.  1874,  eh.  448,  |  5. 


1  3S7S.   [Aaft'dy  IMS.]     Order  to  sive  seeiirlty* 

Where  security  for  costs  is  required  to  be  given,  the  court  in 
which  the  action  is  pending,  or,  except  in  a  case  specified  in  the 
last  section,  a  judge  thereof,  upon  due  oroof,  at  any  time,  by 
affldarit,  of  the  facts,  must  make  an  order  requiring  the  plaiu- 
tiff,  within  a  time  specified,  either  to  pay  into  court,  the  sum 
of  two  hundred  and  fifty  dollars,  to  be  applied  to  the  payniviit 
of  the  ('ost8,  if  any,  awarded  against  him,  or,  at  bis  election. 
to  fiJe  with  the  clerlt  an  undertaking,  and  to  serve  a  written 
notice  of  the  payment  or  of  the  filing  upon  the  defendant*s  at- 
torney; and  staying  all  other  proceedings,  on  the  i>art  of  the 
plaintiff,  except  to  review  or  vacate  the  order,  until  the  pay> 
ment  or  filing,  and  notice  thereof,  and  also,  if  an  undertaking 
is  given,  the  allowance  of  the  same. 

2  R.   8.  620,  part  of  |  3   (2  Edm.  644).     Am*d  bj  U   1915,   cb.   635,   In 
effect  Sept.  1,  1915. 

I  8978.  Reqiiisltes  ei  nndertalclniT* 

The  undertaking,  specified  in  the  last  section,  must  be  executed 
to  the  defendant  by  one  or  more  sureties,  and  must  be  to  the 
effect  that  they  will  pay,  upon  demand,  to  the  defendant,  all 
coats  which  may  be  awarded  to  him  in  the  action,  not  exceeding 
a  sum,  specified  in  the  undertaking,  which  must  be  at  least  two 
hundred  and  fifty  dollars. 

Id.,  f  4,  sm'd;  L.  1875,  eh.  800. 

I  8974.  Notiee  of  ezeeptionf  Id.  of  JustUkaatioa. 

Within  ten  days  after  service  of  the  notice  of  filing  the  nndef<- 
taking,  the  defendant  may  serve  upon  the  plaintiiTs  attorney 
a  notice  that  he  excepts  to  the  sureties  therein.  Within  ten  days 
after  service  of  such  a  notice,  the  plaintiff  must  serve,  upon  the 
defendant's  attorney,  a  notice  of  the  justification  of  the  same  or 
new  sureties  before  a  judge  of  court,  or  a  county  judge,  at  a 
specified  time  and  place;  the  time  to  be  not  less  than  five  nor 
more  than  ten  days  thereafter,  and  the  place  to  be  within  the 
county  where  the  action  is  triable. 

Id..  H  B  snd  6,  am'd. 

I  3976.  Jitstlfleatlos   of  svretle*.      Allowance   of  umder* 


Section  580  of  this  act  applies  to  the  justification  of  the  sure- 
ties. Where  the  judge  finds  the  sureties  suflicient,  he  must  annex 
the  written  examination,  if  any,  to  the  undertaking,  indorse  his 
allows  nee  thereon,  and  canoe  them  to  be  filed  with  the  clerk. 
Where  the  defendant  fails  duly  to  except  to  the  sureties,  the  un- 
dertaking is  deemed  allowed,  and  must  be  indorsed  and  filed  is 
Vke  manner.  )    -n 

JA..  H  B  sad  6,  am'd;  U  1976,  oh.  SOS. 
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I  sara.  CAnP«»  t8»l.]   Ovacr  t*  *!▼«  «di«Itimua  sc4 

At  any  time  after  the  aUowance  of  an  aiidertakiiig»  given  pat- 
suant  to  Bach  an  order,  or  as  pretMribed  in  section  8278  of  tfaii 
act,  or  after  notice  of  the  payment  into  court  made  puraaaat  la 
snch  an  order,  the  court,  or  a  judge  thereof)  upon  aatiBf^ctoiy 
proof,  by  affiaayit,  that  the  sam  specified  in  the  undertaldas, 
or  the  amount  of  such  payment,  is  insufficient;  or  that  one  of 
more  of  the  sureties  hare  died,  or  become  insolvent,  or  ttet  hii 
or  their  circumstances  have  become  so  precarious  that  there  Is 
reason  to  aoprefaend  that  the  undertaking  ia  insufficient  tor  the 
Becnrtty  of  the  defendant;  must  make  an  order  reqairtn^  the 
plaintiff  to  gire  an  additional  undertaking,  or  make  an  additional 
payment  into  court.  The  last  four  sections  apply  to  such  an  or- 
der, and  to  the  undertaking  given,  or  payment  made,  pursuant 
thereto. 
L.  1891,  cb.  lei. 

1  8277.  Bffeet  of  fa&lare  to  obey  order  to  vlve  seevrltx* 

Where  the  plaintiff  fails  to  comply  with  an  order,  made  as  pr» 
scribed  in  this  title,  or  to  procure  the  allowance  of  an  under- 
taking given  pursuant  to  sucn  an  order.  Uie  defendant  is  entitled 
to  a' Judgment  dismissing  the  complaint,  and  in  liis  favor  far 
costs.    The  defendant  may  apply  therefor,  as  upon  a  motion. 

2  R.  8.  e20,  i  4.  ftm*d;  L.  1875,  eh.  806. 

I  8S78.  Liability  of  attorney,  for  costs  In  oortaln  aetloaa 

Where  a  defendant  is  entitled  to  require  security  tor  costs,  ts 

{>re8cribed  In  section  3268  of  this  act,  the  plaintiff's  attorney  is 
iable  for  the  defendant's  costs,  to  an  amount  not  exceeding  oas 
hundred  dollars,  until  security  is  given,  as  prescribed  in  this  title. 
The  plaintiff's  attorney  may  relieve  himself  from  that  liabiMtrf 
although  the  defendant  may  not  require  security  for  costs  to  be 
given,  by  filing  and  procnrlns  the  allowance  of  an  nndertatinc* 
as  if  an  order  had  been  made  as  prescribed  in  section  3272  of 
this  act. 

Id.,  Si  7  and  8. 

I  8279.  Tbls  title  applies  to  speelal  proooedlmgra* 

The  foregoing  sections  of  this  title  apply  to  a  special  proceed* 
tag  instituted  in  a  court  of  record,  in  like  manner  as  to  an  action: 
for  which  purpose,  the  prosecuting  party,  other  than  the  people^ 
dr,  where  the  special  proceeding  is  instituted  In  the  name  of  the 
people  upon  the  relation  of  a  private  corporation  or  indivldiiall 
th^  relator,  is  deemed  a  plaintiff,  and  the  adverse  wttj^  aift 
ft»p«dant. 
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TITIJ5  rv. 

Ctoneral  pTovisioiui  relating  to  f  Mt. 

See.    3280.  Taking  fees   not   prescribed   by   law,    prohibited. 

8291,  Id. ;     for  nerviceii  not  rendered,  except,   etc. 

8282.  Penalty  for  extortion. 

3283.  Clerk  of  court  of  appeals  to  account  for  aBd  pay  over 

3284.  IHeiiealed.] 

9285,  Gertala  county  clerks   and  registers  must  acconnt  for 

328G.  General   proviBlons   as   to   fees,   etc.,   to  be  accounted  for. 

3287.  Fees  of  certain   officers  to  be   taxed  upon   demand. 

3288.  Parties,   attorneys,   etc.,   when  not   allowed  fees. 

3289.  No    fee    for    administering    certain    ofBclal    oaths. 
3280.  Certain   searches   to  be  gratuitous. 

3201.  Officer,   etc..    may  charge  fee   paid   for   oath,   postage,   etc. 

3292.  Id. ;  his  fees,  etc..  to  be  paid  before  required  to  transmit  papf^ff, 

3203.  ProTlslon   whore   printers   In   county  refuse  to  publish. 

3204.  Affldarlt   of   refusal   to  publish,    etc. 
8295.  Comptroller    to   audit  certain   charges. 

f  8S80.  [Repealed  by  L.  1009,  chs.  35  and  51.  See  ConsoFi- 
dated  LawH,  tits.  Judiciary  Law,  §  252,  Public  OflScera  Law, 
§  67.] 

if  32Sl-328a.  [Repealed  by  L.  1900.  ch.  51.  See  Consoli- 
dated Laws,  tit  Public  Officers  Law,  |  67.] 

i  »»S8.  [Repealed  by  L.  1900,  ch.  35.  See  Consolidated  Laws, 
tit.  Judiciary  Law,  §  256.] 

I  3284.  [Repealed  Jan.  1,  1896;  L.  1895,  ch.  946.] 

i  S2««.  [Repealed  by  L.  1909,  ch.  16.  See  Consolidated  Laws, 
tit.  County  Law,  |  161.] 

S  3286.  [Repealed  by  L.  1909,  ch.  51.  See  Consolidated  Laws, 
tit.  Public  Officers  Law,  |  70.] 

I  828T.  FAm'd,  1805.]  Fees  of  certain  oAoers  to  be 
taxed  upon  demand. 

£ach  county  clerk  or  register  of  deeds,  who  claims  any  fees 
by  virtue  of  bis  office;  and  each  sheriff  or  coroner,  who,  upon  the 
collection  of  an  execution,  or  the  settlement,  either  before  or 
after  judgment,  of  an  action  or  a  special  proceedinir,  claims  uny 
fe4>s,  which  have  not  been  taxed;  must,  upon  the  written  demand 
of  the  person  liable  to  pay  the  same,  cause  them  to  be  taxed 
within  the  county,  upon  notice  to  the  person  making  the  de- 
mand, by  a  justice  of  the  supreme  court,  or  the  county  judge. 
After  such  a  demand  is  made,  the  officer  cannot  collect  his  fees, 
until  they  have  been  so  taxed. 

a  B.  a  052,  H  1  and  2  (3  Sdm.  071):  U  1844,  ch.  127,  ||  2  and  8 
{4    Vdm,    e»4)i    L.    1805,    ch.    946. 

I   8288.  Parties,  attorneys,  etc.,  when  not  allowed   fees. 

A  party  to  an  action  or  a  special  proceeding  is  not  entitled  to 
II  fee,  for  attending  as  a  witness  therein,  in  his  own  behalf,  or 
in  behalf  of  a  party  who  pleads  Jointly,  or  is  united  in  interest. 
with  him;  and  an  attorney  or  counsel,  in  an  action  or  special 
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proceeding,  is  not  entitled  to  a  fee,  for  attending  as  a  witneas 
therein,  in  behalf  of  his  client. 

See  2   R.    S.    651.    |    15    (2  Edm.    671.) 

I  3289.  [Repealed  by  L.  1909,  eh.  51.    See  Consolidated  Laws, 
tit.  Public  Officers  Law,  §  69.] 

I  320O.  [Repealed  by  L.  1909,  eh.  23.    See  Ck>n8oUdated  Laws, 
tit.  Executive  Law,  §  84.] 

I  3291.  [Repealed  by  L.  1909,  ch.  51.    See  Consolidated  Laws, 
tit.  Public  Officers  Law,  §  68.] 

S  3292.   Id.;  Iilii  fee*,  etc.»  to  be  paid  before  reqalred  to 
transnilt  paper. 

Each  provision  of  this  act,  requiring  a  judge,  cierk,  or  other 
officer  to  transmit  a  paper  to  another  officer,  for  the  benent  of 
'a  party,  is  to  be  construed  as  requiring  the  transmission  only  at 
the  request  of  the  person  so  to  be  benefited,  and  upon  payment 
by  him  of  the  fees  allowed  by  law  for  the  paper  transmitted,  or 
any  copy  or  certificate  connected  therewith,  and  the  expenses 
specified  in  the  last  section. 

L.    1876,   ch.    449.    |   12. 

1  .3293.  Provision  wbere  printers  in  eonntr  refuse  to 
pnblisb. 

If  the  proprietor  of  each  newspaper,  published  in  a  city  or 
county,  in  wnich  any  notice,  order,  citation,  or  other  paper  is 
required  by  law  to  be  published,  refuses  to  publish  the  same, 
for  the  fees  prescribed  by  law  for  the  publication,  it  may  be  pub- 
lished in  the  newspaper,  printed  at  Albany,  in  which  legal  no- 
tices are  required  bv  law  to  be  published.  If  it  is  required  by 
law  to  be  published  in  that  newspaper,  and  also  in  another  news- 
paper published  in  a  city  or  county,  and  the  proprietor  of  each 
newspaper  in  that  city  or  county  refuses  to  publish  it  for  the  fees 
so  prescribed,  it  may  be  published  in  the  newspaper,  published 
nearest  to  the  place,  where  a  person  is  required  to  appear,  or 
where  an  act  is  to  be  done,  pursuant  thereto,  the  proprietor  of 
which  will  publish  the  same,  for  those  fees.  Publication,  made 
as  prescribed  in  this  section,  is  as  valid,  as  if  it  was  made  in  the 
city  or  county,  where  the  publication  thereof  is  so  required  by 
law. 

2  B.   S.  04S,   SI  46  and  47   (2  Edm.  667). 

t  3294.   Aiil davit  of  refnsal  to  publish,  ete. 

Where  publication  is  made,  as  prescribed  in  the  last  secdoo, 
elsewhere  than  in  the  city  or  county  where  it  is  otherwise  re- 
quired by  law  to  be  made,  the  affldarit  of  publication  must 
either  be  accompanied  with  an  affidavit,  or  contain  a  statement, 
to  the  efifect  that  an  application  to  publish  the  advertisement 
was,  before  such  publication,  made  to  the  proprietor  of  etch 
newspaper  published  in  the  city  or  county:  that  the  amount  of 
the  legal  fees  for  such  publication  was  at  the  same  time  tendered; 
and  that  the  application  was  refused.  Such  an  affidavit  is  pre> 
sumptive  cTidence  of  the  facts  stated  therein. 
2  R.  S.  646,  I  49. 

I  3295.  fRepealed  by  L.  1009,  ch.  SS.  See  Conaolldated  Law% 
tit  State  Finance  Law,  §  46.] 
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TITLE  V. 
Sums  allowed  as  fees. 

Referee's  fees'  generally. 

IcL ;    apon   fialee   of  real   property. 

FeeM  for  oatbs  and   ackDOwledgjaents. 

Surveyors'    and   comiiUssioners'    fees,   in    action   for   partition  01 

dower,    etc. 
Foes  of  the  clerk  of   the   court   of   appeala 
Clerk's  fees  In   civil    actions  generally. 
The  last  section   qualifled. 
Clerk's  fees  upon  naturalisation. 
Fees   of  county  clerks  generally. 
Certain    provisions   not   affected   by   the   last   section. 
Fees  for  certifying  prepared  copies. 

Fees  of  register  and  other  clerks. 

Fees  of  county  clerk  for  entries  of  moneys  deposted  witb  county 

treasurer. 
Sheriff's  fees. 
The  last  section  qualified. 
Id. ;  bow  collected. 
Coroner's   fees. 
Stenographer's   fees. 

Compensation   of   deputy  sheriffs   and   constables  attending  courts. 
Fees  of  trial  Jurors. 

Supervisors   may  make   allowance  to  grand  and  trial  jurors. 
Id. :   extra  pay  upon   protracted   trials. 
Jurors'   fees  In  special  proc<>edlng8. 
Fees  of  printers. 
Witnesses'    fees   generally. 

Td. ;   on   deposition    to  be  uied   In    another   state. 
Bec^Irer's    commissions. 

Fees  of  county  treasurer,  and  chamberlain  of  New  York* 
Fees  of  a  Ju8tieo  of   the   iieace. 
Constable's    fees. 

Id. ;  affidavit  upon  claim  for  travel  fees. 
Justice's  court,   fees   upon  a  commissloa. 
Id. ;    jurors'    fees. 
Id. ;  wltnewies'    fees. 

Id. ;  fees    to   be   paid   before   services   rendered. 
Id. ;  by   whom   fees   to  be  jiaid. 

Certain   special    provisions   excepted    from    this   title. 
Provision   as   to  change   in   fees. 
Presentation    of   claims   by   jurors   and   disposition   of   unclaimed 

lees. 
This  title  applies   to  civil  cases  only. 

f   8S86.   [Am*d,   1896.]     Referee**  fees  areneralljr. 

A  referee,  in  an  action  or  a  Hpecial  proceeding:  brought  in  a 
court  of  record,  or  in  a  special  proceeding,  taken  as  prescribed 
in  title  twelve  of  chapter  seTenteen  of  this  act,  is  entitled  to 
ten  dollars  for  each  day  spent  iu  the  business  of  the  reference; 
unless  at  or  before  the  commencement  of  the  trial  or  hearing, 
a  different  rate  of  compensation  is  fixed,  by  the  consent  of  the 
parties,  other  than  those  in  default  for  failure  to  appear  or  plead, 
manifested  by  an  entry  in  the  minutes  of  the  referee,  or  other- 
wise in  writing,  or  a  smaller  compensation  is  fixed  by  the  court 
or  judge  in  the  order  appointing  him. 

Co.   Proe.,  f  318,  am'd.     In  elTect  March  11,  1896.     L.   1890,  ch.  90. 

f   8297.   [Am'd,    1895.]     Id.|   upon   sales   of  real   property. 

The  fees  of  a  referee  appointed  to  sell  real  property  pursuant 
to  a  judgment  in  an  action,  are  the  same  as  those  allowed  to  the 
gheriff,  and  he  is  allowed  the  same  disbursements  as  the  sheriff. 
Wliere  a  referee  is  required  to  take  security  upon  a  sale,  or  to 
distribute,  or  apply,  or  ascertain  and  renort  upon  the  distribution 
or  application  of  any  of  the  proceeds  of  the  sale,  he  is  also  enti- 
tled to  one-half  of  the  commissions  upon  the  amount  so  secured, 
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distributed  or  applied,  allowed  by  law  to  an  executor  or  admiB- 
istrator  for  receiving  and  4)aying  out  money.  But  commissioBs 
shall  not  be  allowed  to  him  upon  a  sum  bidden  by  a  party*  tad 
applied  upon  the  party's  demand  as  fixed  by  the  judfiueut,  with- 
out being  paid  to  the  referee,  except  to  the  amount  of  ten  dollars. 
And  a  referee's  compensation,  including  commissions,  cranaot, 
where  the  sale  is  under  a  judgment  in  an  action  to  foreclose  i 
mortgage,  exceed  fifty  dollars,  unless  the  property  sold  for  ten 
thousand  dollars  or  upwards,  in  which  event  the  referee  may  re- 
ceive such  additional  compensation  as  to  the  court  may  seem 
proper,  or  in  any  other  cause  five  hundred  dollars. 

L.    1869,   ch.   679.    |   4,   am'd;   and  see  Co.    Proc,    |   309,    am*d;   I^    1876; 
ch.    431,    S    11;    L.    1895,    cb.    241. 

1  8288.  Feea  for  o»tlta  mnd.  aelcao^rlediTiit^Bta. 

Any  ofiicer,  authorized  to  perform  the  services  specified  in  this 
section,  and  to  receive  fees  therefor,  is  entitled  to  the  following 
fees: 

1.  For  administering  an  oath  or  aflSrmation,  and  certifying  the 
same  when  required,  except  where  another  fee  is  specially  pre- 
scribed by  statute,  twelve  cents. 

2.  For  taking  and  certifying  the  acknowledgment  or  proof  of 
the  execution  of  a  written  instrument;  by  one  person,  twenty -five 
cents;  and  by  each  additional  person,  twelve  cents;  for  swearing 
each  witness  thereto,  six  cents. 

2  R.  S.  037,  S  28  (2  Sdm.  658) ;  L.  1847.  cb.  339  (4  Edm.  628);  L.  1S40, 
cb.   238,    f   2    (3  Rdm.   302). 

i  8299.  Sur-veyom'  and  commlaiiloAera^  feea  la  aetloa  for 
partition  or  dovver,  etc. 

A  surveyor,  employed  as  prescribed  by  law,  in  an  action  for 
partition  or  dower,  or  to  determine  dower,  is  entitled  to  five  dol- 
lars for  each  day,  actually  and  necessarily  occupied  in  sarvej- 
ing,  laying  out,  marking,  or  mapping  land  therein.  Each  assist- 
ant, 80  employed,  is  entitled  to  two  dollars  for  ea<5h  day,  actuallj 
and  necessarily  occupied  in  serving  under  the  surveyor's  directioa 
Each  commissioner,  appointed  as  prescribed  by  law,  to  make 
partition  or  admeasure  dower,  is  entitled  to  five  dollars  for  cadi 
day's  actual  and  necessary  service. 
2  EL  S.  643,  ii  34  and  35   (2  Edm.  662),  am'd. 

1  8300.  Fee*  of  the  clerk  of  the  ooart  of  appeals. 

The  clerk  of  the  court  of  appeals  is  entitled,  for  the  services 
specified  in  this  section,  to  the  following  fees: 

For  filing  a  notice  of  appeal  to  that  conrt,  and  all  the  papers 
transmitted  therewith,  fifty  cents. 

For  filing  any  other  paper,  ten  cents. 

For  drawing  an  order,  twenty  cents  for  each  folio. 

For  entering  an  order,  twenty  cents;  and  for  each  folio  moie 
than  two,  ten  cents. 

For  drawing  a  judgment,  twenty-five  cents;  and  for  each  folio 
more  than  two,  ten  cents. 

For  entering  a  judgment,  twenty-five  cents;  and  for  each  folio 
more  than  two,  ten  cents. 

For  a  certitieed  copy  of  an  order,  record,  or  other  paper,  entered 
or  filed  in  his  office,  ten  cents  for  each  folio. 

For  engrossing  a  remittitur,  ten  cents  for  each  folio. 

For  a  certificate,  other  than  that  a  paper,  for  the  copying  of 
which  he  is  entitled  to  a  foe,  is  a  copy,  twenty-five  vents. 

For  sealing  any  paper  when  required,  fifty  cents. 

2  B.  S.  622,   i  2  (2  Edm.  646) ;  L.  1847,  cb.  277,  I  T. 
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I  S801*  lAm'dy  1880.}     ClerlK's  te«fl  lA   ftlvil   acUona  a«n- 
erally. 

Except  as  otherwise  prescribed  id  the  next  sectioii,  each  clerk 
iji  the  court  of  record  ig  entitled  for  his  services  in  an  action  or  a 
special  proceedingr*  brought  in  or  transferred  to  the  court  of  which 
he  is  clerk,  to  the  foUowing  fees: 

Upon  the  trial  of  the  action,  or  the  hearing,  upon  the  merits,  of 
the  special  proceeding,  from  the  party  bringing  it  on,  one  dollar. 

For  entering  final  judgment  in  the  action,  or  entering  a  final 
order  in  the  special  proceeding,  including  the  filing  of  the  judg- 
ment-roll, and  a  copy  of  the  judgment  to  insert  therein,  fifty 
cents;  and  ten  cents  in  addition  for  each  folio  exceeding  ten, 
c<mtained  in  the  order  or  judgment. 

For  entering  any  other  order  or  an  interlocutory  judgment,  ten 
eents  for  each  folio,  exceeding  five. 

For  a  certified  or  other  copy  of  an  order,  record^  or  other  paper, 
entered  or  filed  in  his  ofiBce,  five  cents  for  each  folio. 

Where,  on  an  appeal  from  a  judgment  or  order,  a  party  shall 
present  to  the  clerk  a  printed  copy  of  the  judgment-roll  or  order 
appealed  from,  it  shall  be  the  duty  of  the  clerk,  as  required,  to 
compare  and  certify  the  same,  tor  which  service  he  shall  be 
entitled  to  be  paid  at  the  rate  of  one  cent  per  folio. 

For  a  eertined  transcript  of  the  docket  of  a  judgment,  twelve 
cents. 

For  filing  a  transcript  or  docketing  dr  re-docketing  a  judgment 
thereupon,   six  cents. 

He  is  not  entitled  to  any  fee,  or  other  compensation,  for  any 
other  service,  in  an  action  or  a  special  proceeding  in  the  court, 
except  that  where  he  is  also  county  clerk,  he  may  charge  fees  ab 
prescribed  in  section  3304  of  this  act,  subject  to  the  limitations 
therein  contained. 

Where  the  attorneys  for  all  the  parties  interested,  other  than 
parties  in  default  or  against  whom  a  jndgniept  or  a  final  order  has 
been  taken,  and  is  not  appealed  from,  stipulate  in  writing  that 
a  paper  is  a  copy  of  any  paper  whereof  a  certified  copy  is  re- 
quired by  any  provision  of  this  act,  the  stipulation  takes  the  place 
of  a  certificate,  as  to  the  parties  so  stipulating,  and  the  clerk  is 
not  required  to  certify  the  same  or  entitled  to  any  fee  therefor. 

And  the  paper  so  proved  by  stipulation  shall  be  received  by 
the  clerks  of  all  the  courts  and  by  the  courts  and  shall  be  used 
or  filed  with  the  same  force  and  effect  as  If  certified  by  a  clerk  of 
the  court. 
ace  Co.  Proe.,  i  812;  I/.  1890.  eta.  S12. 

f  3308.   [Am'd,  1896.]     Tlie  last  section  qaaltlled. 

The  last  section-  does  not  apply  to  the  clerx  of  a  surrogate's 
court,  of  the  city  court  of  the  city  of  New  York,  of  the  city 
court  of  Yoakers,  of  the  Justice's  court  of  the  city  of  Albany,  or 
of  a  mayor's  or  recorder  s  court. 

U  1885,  ch.  946. 

I  83a»    [Repealed  by  I..  1900,  ch.  85.    See  Consolidated  Laws, 
tit.  Judiciary  Law,  |  253,] 
f  dSMM.    [Am'd,  1806.1     Fees  of  coanty  clerks   generally. 

A  county  clerk  is  entitled,  for  the  services  snecified  in  this  sec- 
tion, except  where  another  fee  is  allowed  therefor  by  special 
statutory'  provision,  to  the  followlnj?  fees  to  be  paid  in  advance: 

For  searching  and  certifying  the  title  to^  and  incumbrances 
upon  real  property,  for  each  year  for  which  the  search  is  made, 
for  each  name,  and  each  kind  of  conveyance  or  lien,  five  cents. 

For  a  copy  of  an  order,  record,  or  other  paper,  entered  or  filed 
In  his  office,  eight  cents  for  .each  foUo. 
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For  filing  a  transcript,  and  making  an  entry  as  prescribed  b 
section  1258  of  this  act,  twelve  cents. 

For  issuing  an  execution  upon  a  judgment,  a  transcript  whereot 
or  of  the  docket  of  which,  has  been  filed  in  his  office,  fifty  ceitB, 
to  be  paid  by  the  party  at  whose  request  the  execution  is  issoed, 
and  to  be  collected  by  the  sheriff  in  addition  to  the  sum  dae  opos 
the  judgment. 

For  recording  and  indexing  a  notice  of  the  pendency  of  an 
action,  filed  in  his  office,  ten  cents  for  each  folio  contained  in  tbe 
notice. 

For  canceling  such  a  notice,  or  a  notice  filed  in  his  office,  u 
as  prescribed  in  section  649  of  this  act,  twenty-five  cents. 

For  recording  any  instrument,  which  must  or  may  legally  be 
recorded  by  him,  ten  cents  for  each  folio. 

For  filing  a  certificate  of  satisfaction,  or  other  satisfaction-piece 
of  a  mortgage,  and  entering  the  satisfaction,  twenty-five  cents. 

For  affixing  and  indexing  a  notice  of  foreclosure  of  a  mortgage 
as  prescribed  in  section  2^90  of  this  act.  twenty-five  cents. 

For  entering  a  minute  that  a  mortgage  has  been  foreclosed, 
ten  cents. 

For  filing  and  entering  a  satisfaction  of*  an  assignment  of  i 
judgment,  twelve  cents. 

For  filing  and  entering  the  bond  of  a  collector  or  other  officer 
authorized  to  receive  taxes,  twelve  cents. 

For  searching  for  such  k  bond,  six  cents. 

For  entering  satisfaction  thereof,  twelve  cents. 

For  sealing  any  paper,  when  required,  twelve  cents. 

For  filing  and  docketing  notice  of  a  mechanic*s  lien,  ten  centa 

For  filing  and  entering  specifications  and  all  other  papers  relat- 
ing to  a  lien  against  a  vessel,  twenty-five  cents. 

For  filing  any  paper'  required  by  law  to  be  filed  in  his  office, 
other  than  as  expressly  provided  for  in  this  section,  six  cents. 

For  filing  any  paper  deposited  with  him  for  safe  keeping,  six 
cents;  and  for  soarching  for  such  a  paper,  when  required,  three 
cents  for  each  paper  necessarily  opened  and  examined. 

For  a  certificate,  other  than  that  a  paper,  for  the  copying  of 
which  he  is  entitled  to  a  fee,  is  a  copy,  twentv-five  cents. 

For  inquiring  into,  determining,  and  certifying  the  sufficiency 
of  the  sureties  of  a  sheriff,  fifty  cents. 

For  Attending  upon  the  canvassing  of  votes,  given  at  an  elec- 
tion, two  dollars. 

For  drawing  the  ne<'essary  certificates  of  the  result  of  the  caiH 
vass,  eighteen  cents  for  each  folio;  and  for  the  necessary  copies 
thereof,  nine  cents  for  each  folio. 

For  notifying  the  governor  that  any  person  has  taken  an  oath 
of  office,  ten  cents  and  the  necessary  postage. 

For  notifying  the  governor  that  anv  person  has  neglected  to 
take  nn  oath  of  office,  or  to  file  or  renew  any  security,  withis  the 
time  prescribed  by  law,  or  of  a  vacancy  in  an  office  in  his  cosnty, 
ten  cents  and  the  necessary  postage. 

For  notifying  any  pei^^on  of  his  appointment  to  office,  twenty- 
five  cents,  and  the  expenses,  actually  and  necessarily  incurred  in 
giving  the  notice,  which  the  comptroller  deems  reasonable. 

For  entering,  in  the  minutes  of  the  county  court,  a  llceni«e  to 
keeii  a  ferry,  and  for  a  copy  thereof,  one  dollar. 

For  taking  and  entering  a  recojpnizance,  from  any  person  «n- 
thorlzed   to  keep  a   ferry,  twentv-five  cents. 

But  a  county  clerk  Is  not  entitled  to  any  fee,  under  this  section, 

•  Word    *'  of  "    used   In    the   amra<lmeDt   of   1896.      Evidently   liuidTerteBtlr 
^-^        Q8«d  for  word  "  or  "  which  appears  In  die  original  code. 
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for  a  copy  of,  or  for  filing  or  certifying,  any  paper,'  in  a  civil 
action  or  special  proceeding,  in  a  conrt  of  which  he  is  ex-officio 
clerk. 

2  R.  8.  638,  i  80  (2  Bdm.  «6&) ;  L.  1804,  ch.  53,  |  4  (6  Edm.  281); 
2  B.  8.  549,  I  3  (2  Bdm.  565);  L.  1873.  ch.  489,  |  4  (0  Bdm.  622); 
1^    1896,  cb.   572.     In  effect  May   12,   1886. 

i  8806.  Cert«ln  .provlsioMS  not  affected  by  the  last  aeetlon. 

The  last  section  does  not  affect  any  special  statutory  provision, 
remaining  unrepealed  after  this  title  takes  effect,  whereby  a  fee, 
different*  from  the  fee  therein  allowed,  is  allowed  to  the  -clerk  of 
tlie  cit^  an^  county  of  New  York,  or  of  the  county  of  Kings,  for 
a   service  therein  specified. 

L..  1853,  ch.  142.  {I  1  and  2;  Co.  Proc.,  {  256;  U  1874,  ch.  304;  L. 
1808,  ch.   720;  L.  1871,  ch.  734. 

i  S306a.  [Added,  1014.]  Fees  for  certifying  prepared 
eopiea. 

Whenever  there  shall  be  presented  to  any  public  officer  for 
certification  or  exemplification,  a  previously  prepared  legibly  type- 
written or  printed  copy  of  any  document,  paper,  book  or  record 
in  such  officer's  custody,  the  fees  in  such  case,  for  certification 
or  exemplification,  shall  be  at  the  rate  of  three  cents  for  each 
folio;  but  the  minimum  total  charge  for  certification  or  exempli- 
fication in  all  cases  shall  be  twenty-five  cents. 
Added  by  L.   1914,  ch.  345.   in  effect  Sept.    1.   1914. 

I  3806.   [Aiii*dy  1916.]     Feea  of  reKiivter  and  other  clerks. 

The  register  of  any  county  or  the  clerk  of  anj-  court  of  record, 

is  entitled  for  any  services*  specified  in  thirty-three  hundred  and 

four,   which   he   is   authorized   to   perform,   to   the  fees  specified 

therein,  subject  to  the  qualifications  therein  contained,  unless  a 

different  fee  therefor  is  fixed  by  statute. 
Am'd   by  L.  1915.  cb.  625,  in  effect  May  14,   1915. 

f  380Ba.  (Added.  1009.1  Feea  of  county  clerk  for  entries 
of  moneys  deposited  ^vith  county  trea«nrer. 

The  county  clerk  shall  be  entitled  to  receive,  for  making  the 

entries   required'  of  him   by   law  of  moneys  deposited   with  the 

county  treasurer  the  sum  of  fifty  cents  in  each  case,  to  be  paid 

•by    the  party  to  the  action  or  proceeding,   and  taxed  as  a  dis- 

bnrsement  therein. 

Added  by  L.  1909,  cb.  65.  Derivation  —  L.  1889,  ch.  330,  |  2,  as  am'd 
by  Li.  1895,  cb.  544,  f  2.  See  note  20  of  notes  of  Board  of  Statutory 
Conaolidation  at  end  of  code. 

I  3807.   [Am*d,  18849  1894.  1907,  I&IS.)     SherilTa  feea. 

A  sheriff  iff  entitled,  for  tne  services  specified  in  this  section, 
to  the  following  fees: 

1.  For  serving  a  summons  with  or  without  either'  a  copy  of  the 
complaint,  or  a  notice  specified  in  section  four  hundred  and  nine- 
teen or  section  four  hundred  and  twenty-three  of  this  act;  one 
dollar*  except  that  in  the  counties  of  New  York,  Kings,  Bronx, 
Queens  and  Richmond,  it  shall  be  one  dollar  and  fifty  cents;  or 
for  serTing  or  executing  an  order  of  arrest,  or  any  other  mandate, 
for  the  service  or  execution  of  which  no  other  fee  is  specially 
prescribed  by  law,  except  a  subpoena,  one  dollar;  except  that  in 
the  counties  of  Ne\\;  York,  Kings,  Bronx  Queens  and  Rirhniond, 
it  shall  be  four  dollars,  for  each  person  jserved  or  as  to  whom  it  is 
executed;  and  for  necessary  traveling  to  serve  or  execute  the  same, 
six  cents  for  each  mile  traveled,  going  and  returning;  the  travel- 
ing f«c*  to  be  computed  from  the  court  house  of  the  county;  or, 
if  there  are  two  or  more  court  houses,  from  that  nearest  to  the 
place  of  service  or  execution.  But  where  two  or  more  mandates 
are  delivered  to  a  sheriff,  to  be  served  upon  or  executed  against 
one  person,  at  one  time,  in  one  action  or  special  proceeding;  or 
Yfhere  9^  mdadate  i9  served  upon  or  executed  against  two  or  more 
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persoDB,  in  one  action  or  special  proceeding,  and  in  the  coarse  of 
one  journey;  the  sheriff  is  entitled,  in  ail,  to  six  centr  only,  for 
each  mile  traveled. 

2.  For  levying  a  warrant  of  attachment,  against  the  property 
of  a  defendant,  issued  as  prescribed  in  title  third  of  chapter 
seventh  of  this  act,  or  for  executing  a  requisition  to  replevy  one 
or  more  chattels,  one  dollar;  except  that  in  the  counties  of  New 
York,  Kings,  Bronx,  Queens  and  Richmond  it  shall  be  five  dol- 
lars; and,  also,  such  additional  ccunpensation,  for  his  trouble  and 
expenses,  in  taking  possession  of  and  preserving  the  property,  as 
the  judge,  issuing  the  warrant,  or  in  case  of  a  replevin,  as  the 
court  or  a  jud^e  thereof  allows,  and  the  judge  or  court  may  make 
an  order  requiring  the  party  liable  therefor  to  pay  the  same  to 
the  sheriff.  For  making  and  filing  a  description  of  real  t>ropertj. 
or  nn  inventory  of  personal  property  attached,  twenty-five  cents 
for  each  folio;  except  that  in  the  counties  of  New  York,  King», 
Bronx,  Queens  and  Richmond,  it  shall  be  fifty  cents  tor  each 
folio;  for  each  necessary  copy  thereof,  twelve  cents  for  each  folio; 
except  that  in  the  counties  of  New  York,  Kings,  Bronx,  Queens 
and  Richmond,  it  shall  be  twenty  cents  for  each  lolio;  to- 
gether with  such  compensation  to  the  appraisers,  as  the  judge 
issuing  the  warrant  allows,  not  exceeding  two  dollars  to  each 
appraiser,  for  each  day  actually  employed.  For  advertising,  dur- 
ing the  pendency  of  the  action,  personal  property  attached,  the 
same  foes  as  are  allowed  to  a  sheriff  for  advertising^  personal 
property  for  sale,  by  virtue  of  an  execution.  If  the  action  is  sei- 
tied,  either  before  or  after  judgment,  the  sheriff  is  entitled  to 
poundage,  upon  the  value  of  the  property  attached,  not  exceed- 
ing the  sum  at  which  the  settlement  is  made. 

3.  For  a  copy,  necessarily  made  by  him,  of  a  summons  or  other 
mandate,  or  of  a  complaint,  affidavit,  or  other  paper  served  by 
him,  where  no  fee  therefor  is  specially  prescribed  by  law,  twelve 
cents  for  each  folio;  ex  cent  that  in  the  counties  of  New  York. 
Kings,  Bronx,  Queens  ana  Richmond,  it  shall  be  twenty  ceoti 
for  each  folio. 

4.  For  notifying  jurors  to  attend  a  trial  term  of  a  court  of 
record,  fifty  cents  for  each  cause  placed  upon  the  calendar  for 
trial  by  a  jury,  to  be  paid  by  the  party  first  putting  the  caose  on 
the  calendar  for  that  term.  But  the  sheriff  is  not  entitled  to 
more  than  one  dollar  and  fifty  cents  for  calendar  fees  in  one 
action.  The  clerk  shall  not  put  a  cause  upon  the  calendar,  for 
trial  by  a  jury,  until  the  fee  specified  in  this*  subdivision,  is  paid 
to  him,  for  the  use  of  the  sheriff.  And  where  the  cause  Is  Med 
at  a  subsequent  term,  without  a  new  note  of  issue,  as  prescribed 
in  section  nine  hundred  and  seventy-seven  of  this  act,  the  party 
moving  the  trial  must  pay  to  the  clerk,  for  the  use  of  the  sheriff, 
the  calendar  fee  or  fees  remaining  unpaid.  No  sheriff  who  re- 
ceives an  annual  salary  in  whole  or  in  part  for  his  services  shnfi 
be  entitled  to  the  fees  provided  by  this  subdivision,  and  in  til 
counties  where  the  sheriff  receives  such  annual  salary,  the  clerk 
shall  place  all  causes  upon  the  calendar  for  trial  without  the  pay- 
ment or  collection  of  any  fee  therefor. 

5.  For  notifying  Jurors  drawn  to  attend  upon  a  writ  o^  inqnlry, 
or  to  try  the  validity  of  a  claim  to  personal  property,  seized  by 
virtue  of  a  warrant  of  attachment  or  an  execution,  or  in  obedience 
to  a  precept  issued  by  commissioners  appointed  to  inquire  ron- 
cerning  the  incompetency  of  a  person  to  manage  himself  or  hif 
affairs,  in  consequence  of  idiocy,  lunacy,  or  habitual  drunkenness, 
or  in  any  case  not  provided  for  in  the  last  preceding  subdivision 
pf  this  section,  including  the  making  and  return  of  the  inqafsitipQ 
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whoQ  reqaired,  for  each  iaror  notified,  twenty-five  cents;  except 
that  in  the  countie*  of  New  York,  Kings,  Bronx.  Queens  and 
Richmond,  It  shall  be  fifty  cents  for  each  juror  notified.  For  at- 
tending a  jury  when  reouired,  in  such  a  case,  two  dollars;  except 
that  in  the  counties  or  New  York,  Kings,  Bronx,  Queens  and 
Richmond,  it  shall  be  fi^e  dollars. 

6.  For  receiving  an  execution  against  property,  entering  it  in 
his  books,  searching  for  property,  and  postage  on  the  return, 
when  made  throusrh  the  postofflce,  fifty  cents;  except  that  in  the 
counties  of  New  lork,  Kings,  Bronx,  Queens  and  Richmond,  it 
shall  be  one  dollar  and  fifty  cents.  If  required  by  the  sheriff, 
that  fee,  together  with  his  fee  for  returning  tne  execution,  must 
be  paid,  by  the  person  in  whose  behalf  the  execution  is  issued,  at 
the  time  when  it  is  delivered  to  the  sheriff,  who  is  not  bound  to 
execute  it  unless  the  fee  is  so  paid.  For  mileage  upon  an  execu> 
tion,  for  each  mile,  going  only,  ten  cents;  to  be  computed  as  pre- 
scribed  in  subdivision  first  of  this  section. 

7.  For  collecting  money  by  virtue  of  an  execution,  a  warrant 
of  attachment,  or  an  attachment  for  the  payment  of  money  in  an 
action,  or  a  special  proceeding;  or  by  virtue  of  a  warrant  for  the 
collection  of  money,  issued  by  the  comptroller,  or  by  a  county 
treasurer;  in  any  county,  except  New  York,  Kings,  Bronx, 
Queens,  Richmond  or  Westchester,  three  per  centum  upon  the 
sum  collected,  not  exceeding  two  hundred  and  fifty  dollars,  and 
two  per  centum  u^on  the  residue  of  the  sum  collected;  and  in 
either  of  the  counties  of  New  York,  Kings,  Bronx,  Queens,  and 
Richmond  five  per  centum  upon  the  first  one  thousand  dollars  col- 
lected; two  and  one-half  per  centum  on  the  next  nine  thousand 
collected;  and  one  per  centum  on  all  sums  over  and  above  ten 
thousand  dollars,  in  the  county  of  Westchester,  two  and  one-half 
per  centum  upon  the  sum  collected  not  exceeding  two  hundred 
and  fifty  dollars,  and  one  and  one-quarter  per  centum  upon  the 
residue  of  the  sum  collected;  and  also,  where  an  execution  is 
stayed  after  a  levy,  by  order  of  the  court  or  otherwise,  or  where 
a  levy  is  upon  a  live  animal,  or  speedily  perishable  property,  such 
additional  compensation,  for  his  trouble  and  expenses  in  taking 
care  of  and  p-eserving  the  property,  as  the  court  or  a  judge 
thereof  allows.  Where  a  settlement  is  made  after  a  levy  by  vir- 
tue of  an  execution,  the  sheriff  is*  entitled  to  poundage  upon  the 
value  of  the  property  levied  upon,  not  exceeding  the  sum  at  which 
the  settlement  is  made,  and  to  the  additional  compensation,  if 
any,  provided  for  in  this  subdivision. 

».  For  advertising  real  or  personal  property  for  sale,  by  virtus 
of  an  execution,  warrant  of  attachment,  or  other  warrants  speci- 
fied in  the  last  preceding  subdivision,  two  dollars,  unless  it  is 
stayed  or  settled  before  sale;  and  in  that  case,  one  dollar. 

9.  For  making  duplicate  certificates  of  the  sale  of  real  prop- 
erty, by  virtue  of  an  execution,  twenty-five  cents  for  each  folio. 
For  drawing  and  executing  a  conveyance,   upon  a  sale  of  real 

Sroperty.  two  dollars,  except  that  in  the  counties  of  New  York, 
kings,  Bronx,  Queens  and  Richmond  it  shall  be  five  dollars  to 
be  paid  by  the  grantee.  The  sheriff  is  also  entitled  to  the 
printer's  fees,  as  prescribed  by  law,  paid  by  him  for  the  publica- 
tion, not  more  than  six  weeks,  of  a  notice  of  the  sale  of  real 
property,  and  he  may  require  the  party  directing  the  sale  to 
advance  the  printer's  fees,  in  which  case  he  must  repay  the  same 
out  of  the  proceeds.  Where  the  notice  is  publish od  more  thsui 
nix  weeks,  or  the  sale  is  postponed,  the  expense  of  continuing  the 

Publication,   or  of  publishing  the  notice  of  postponement,   must 
e  paid  by  the  person  requesting  it.     Where  two  or  more  execu- 
tions against  the  property  of  one  judgment  debtor  are  in  the 
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hands  of  the  sheriff,  at  the  time  when  the  property  is  first  adrer 
tised,  the  sheriff  is  entitled  to  printer's  fees  upon  onlT  one  execa- 
tion,  and  he  must  elect  upon  which  execution  he  will  receive  the 
same. 

10.  For  returning  any  mandate,  which  he  is  required  by  law 
to  return,  twelve  cents;  except  that  in  the  counties  of  Neir  York, 
Kings,  Bronx,  Queens  and  Richmond,  it  shall  be  twenty-fire 
cents.  For  a  certified  copy  of  an  execution,  and  of  the  return  of 
satisfaction  thereupon,  delivered  as  prescribed  in  section  twelve 
hundred  and  sixty-six  of  this  act, ,  twenty -five  cents;  except  that 
in  the  counties  of  New  York,  Kings,  Bronx,  Queens  and  Rich- 
mond, it  shall  be  fifty  cents. 

11.  For  posting  and  publishing  the  notice  of  sale,  selling,  and 
conveying  real  property,  in  pursuance  of  a  direction  contained  in 
a  judgment,  the  like  fees,  as  for  the  same  services  upon  the  sale 
of  real  property  by  virtue  of  an  execution;  but  where  real  prop- 
erty is  sold  under  a  judgment  in  an  action  to  foreclose  a  mort- 
gage, the  sheriff's  entire  compensation  cannot  exceed  fifty  dollars. 

12.  For  taking  a  bond  for  the  liberties  of  the  jail,  one  dollar. 
For  taking  any  other  bond,  or  any  undertaking  which  he  is  au- 
thorized to  take,  fifty  cents;  except  that  in  the  counties  of  New 
York,  Kings,  Bronx.  Queens  and  Richmond,  it  shall  be  one  dol- 
lar, and  the  notary's  fees  to  any  aflldavit  or  acknowledgments. 
For  a  certified  copy  of  such  a  bond  or  undertaking,  twenty-five 
cents;  except  that  in  the  counties  of  New  York,  Kings,  Bronx, 
Queens  and  Richmond,  it  shall  be  fifty  cents. 

13.  For  executing  any  mandate,  requiring  him  to  put  a  person 
into  possession  of  real  property,  other  than  a  warrant  specified 
in  subdivision  eighteen  of  this  section,  and  removing  the  person 
in  possession,  one  dollar  and  fifty  cents,  except  that  in  the 
counties  of  New  York,  Kings,  Bronx,  Queens  and  Richmond,  it 
shall  be  five  dollars  and  the  same  travel  fees  as  upon  the  service 
of  a  summons. 

14.  For  each  person  committed  to  or  discharged^  from  prison, 
in  an  action  or  a  special  proceeding,  one  dollar,  to  be  paid  by  the 
person  at  whose  instance  he  is  imprisoned.  For  attending  before 
;»n  officer  for  the  purpose  of  surrendering  a  prisoner,  or  receiv- 
ing into  custody  a  prisoner  surrendered,  in  exoneration  of  his 
bail,  including  all  his  services  upon  such  a  surrender  or  receipt, 
one  dollar. 

15.  For  attending  a  view,  two  dollars  for  each  day.  and  for 
traveling,  going  and  returning,  eight  cents  for  each  mile. 

16.  For  bringing  up  a  prisoner,  upon  a  writ  of  habeas  corpus 
to  inquire  into  the  cause  of  detention,  one  dollar  and  fifty  cents; 
and  for  traveling  to  and  from  the  jail,  twelve  cents  for  each  mile. 
For  bringing  up  a  prisoner,  upon  any  other  writ  of  habeas  corpns. 
the  same  fees;  and  for  attending  the  court  of  judge  thereupon, 
one  dollar  for  each  day.  The  sheriff  is  entitled,  in  addition  to 
the  sums  specified  in  this  subdivision,  to  his  actual  and  necessary 
expenses. 

17.  For  any  services,  which  may  be  rendered  by  a  constable, 
other  than  those  specially  provided  for  in  this  section,  the  same 
fees  as  are  allowed  by  law  to  a  constable  for  those  services, 

18.  For  executing  a  wnrrant,  to  remove  any  person  from  lands, 
belonging  to  the  people  of  the  state,  or  to  Indians,  such  a  »nni 
as  tho  comptroller  audits,  and  certifies  to  be  a  reasonable  cwn- 
pensation. 

19.  For  grving  notice  of  any  general  or  special  election,  to  sU 
the  officers,  to  whom  he  is  required  by  law  to  give  such  a  notice, 
one  dollar  for  each  town  or  ward,  in  additioD  to  the  expense  of 
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publishing  the   notices,   as  required   by   law;  payable   from  the 
county  treasury. 

20.  For  notifying  constables  to  attend  a  court,  fifty  cents  for 
each  constable  notified. 

21.  For  attending  a  term  of  a  court,  which  he  is  required  by 
law  to  attend,  for  each  day,  three  dollars. 

U  1871.  ch.  41S  (9  Bdm.  87),  I  1,  am'd;  U  1800,  cb.  226.  f  1  (2  Bdm. 
e98);  L.  1872,  ch.  26;  2  R.  S.  644.  f  88,  and  sutMeqiMDt  aecttona.  Am'd 
bj  L.  1884.  cb.  462;  U  1894,  cb.  407;  U  1907,  ch.  253;  L.  1910,  ch.  665, 
In  effect  July  1.  1915. 

1  saos.  The  laat  Jiectlon  QLnallfled. 

The  last  section,  except  the  limitation  of  amount  contained  in 
subdivision  eleventh  thereof,  does  not  affect  any  special  statutory 
provision,  remaining  unrepealed  after  this  title  takes  effect,  re- 
lating to  the  fees  and  expenses  of  the  sheriff  of  the  city  and 
county  of  New  York,  or  the  sheriff  of  the  county  of  Kings. 

I^  1869,  ch.  669.  I  2;  U  1878,  ch.  100,  I  2;  L.  1874,  ch.  192.  aad  U 
1876,  eh.  439.  |  2. 

f   8809.  Id. I  how  collected. 

The  fees  of  a  sheriff,  upon  an  execution  against  property, 
other  than  those  with  respect  to  which  it  is  specially  prescribed 
bv  statute,  either  that  they  must  be  paid  by  a  particular  person, 
or  that  they  may  be  included  in  the  costs  of  the  party  in  whose 
favor  the  execution  is  issued,  must  be  collected  by  virtue  of  the 
execution,  in  the  same  manner  as  the  sum  therein  directed  to 
be  collected. 

2  R.   S.  644,  I  38. 

1  8310.  Coroner**  fees. 

A  coroner  is  entitled  for  the  services  specified  in  this  section, 
to  the  following  fees: 

1.  For  performing  any  duty  of  a  sheriff,  in  an  action  or  a 
special  proceeding,  in  which  the  sheriff  is,  for  any  cause,  dis- 
qualified, the  same  fees  to  which  a  sheriff  is  entitled  for  the 
same  services. 

2.  For  confining  a  sheriff  in  a  house,  by  virtue  of  a  mandate, 
and  maintaining  him  while  there,  two  dollars  for  each  day,  to 
be  paid  by  the  sheriff,  before  he  is  entitled  to  be  discharged. 

2  B.  S.  647,  i  89  (2  Edm.  060) :  L.  1873,  ch.  883. 

I    8311.   [Am'd,  1898,  1916,  1916.]    Stenoffrapher'*  fees. 

Except  where  otherwise  agreed,  or  when  special  provision  Is 
otherwise  made  by  statute,  a  stenographer  is  entitled,  for  a  copy 
fully  written  out  from  his  stenographic  notes  of  the  testimony, 
or  any  other  proceeding,  taken  in  an  action,  or  a  special  proceed- 
ing in  a  court  of  record,  or  before  a  judge  or  justice  thereof,  and 
furnished,  upon  request,  to  a  party,  or  his  attorney,  to  the  fi*I- 
lowing  fees  ff>r  each  folio;  In  a  trial  term  of  the  supreme  court, 
or  at  a  special  term  of  the  supreme  court  in  the  third,  fourth, 
fifth,  sixth,  seventh  or  eighth  judicial  districts,  six  cents;  in  any 
other  court  or  courts,  ten  cents;  and  for  the  copy  of  the  testimony 
required  to  be  made  in  any  proceeding  for  the  record  of  the 
aurrogate'B  court  of  the  counties  of  New  York,  Bronx,  Kings 
and   Erie,  ten  cents;  and  the  surrogate  may  order  that  the  fees 
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for   such   record   copy   6e  paid  out  of  the  estate  to   which   the 
proceeding  relates. 

Aiu'd  by  L.    1805,   ch.  »46;   L.    1015.   ch.   108;   U   1016,  ch.   160.    in  effMC 
Sept.  1,  1016. 

i3312.    [Aim'd,  1881,  1866,  1889,  1908,  1904,  1900,  1906,  1909. 
18*1      CompeiiMitlon    of    deputy    aherHra    And    04»BBt*bles 
Attending  court*. 

A  constable  or  a  deputy  sheriff  is  entitled,  for  attendinir  a 
sitting  of  a  court  of  record,  pursuant  to  a  notice  from  the  sheriff, 
to  a  fee  for  each  day's  actual  attendance,  in  any  county  in  the 
state,  to  be  fixed  by  the  board  or  superTisors  thereof,  and  mlleag* 
as  allowed  by  law  to  trial  jurors  in  courts  of  record.  Such  fees 
must  be  paid  by  the  county  treasurer,  upon  the  production  of 
the  certificate  of  the  clerk,  stating  the  number  of  days  that  the 
constable  or  deputy  sheriff  attended.  If  a  constable  or  deputy 
sheriff  attending  a  sitting  of  a  court  of  record  pursuant  to  a 
notice  from  the  sheriff  is  unable  to  reach  his  home  upon  the  day 
he  is  excused  from  attendance,  he  shall  be  entitled  to  compensa- 
tion for  an  additional  day,  and  the  clerk  shall  certify  accordingly 
upon  satisfactory  proof  of  such  fact  by  affidavit.  But  the  pro- 
visions of  this  section  shall  not  be  applicable  to  the  counties 
of  Kings,  New  York  and  Brie.  All  other  acts  or  sections  oi 
acts  conflicting  herewith  are  hereby  repealed. 

2  R.  8.  647.  f  40  <2  Edm.  666);  U  1860,  ch.  4S7;  U  1864.  ch.  SH; 
U  1806,  eta.  420;  L.  1800,  ch.  525;  L.  1003.  ch.  487;  U  1004.  ch.  162; 
L.  1005.  ch.  304;  L.  1006,  ch.  117;  U  1000,  ch.  174;  U  1013.  c^  257. 
In  effect  Sept.   1.   1013. 

1  3318.  Fees  of  trlml  Jurors. 

A  trial  juror,  in  an  action  or  a  special  proceeding,  in  a  coort 
of  record,  is  entitled,  except  as  otherwise  specially  prescribed 
by  statute  in  a  particular  court,  or  a  particular  county,  to  the 
following  fees;  twenty -five  cents  for  each  cause  in  which  he  is 
empanelled,  to  be  paid  by  the  party  noticing  the  cause  for  trial: 
or,  if  it  is  noticed  by  more  than  one  party,  by  the  party  whom 
t.ie  court  directs  to  pay  it. 

2  R.  S.  643.  f  37  (2  Edm.  662). 

I  3814.  rAm*d.  1897,  18D8,  1899,  1900.  190S,  1004,  lOML 
1907,  1918.1  Swerviaor*  may  ualce  Allo^rAnoe  to  sraad 
and  trial  Jurors. 

In  the  counties  within  the  city  of  New  York  the  board  of 
aldermen,  and  in  any  other  county  the  board  of  supervisors,  maj 
direct  that  a  sum,  not  exceeding  three  dollars  in  addition  to  the 
fees  prescribed  in  the  last  section,  or  in  any  other  statutory  pro- 
vision, be  allowed  to  each  grand  Juror,  and  each  trial  juror  for 
each  day*8  attendance  at  a  term  of  a  court  of  record^  of  civiJ  or 
criminal  jurisdiction,  held  within  their  county.^  If  a  different  rate 
is  not  otherwise  established  as  herein  provided,  each  juror  is 
entitled  to  five  cents  for  each  mile  necessarily  traveled  by  him  In 
going  to  and  returning  from  the  term:  but  such  board  of  alder- 
men or  board  of  supervisors  may  establish  a  lower  rate.  A  juror 
is  entitled  to  mileage  for  actual  travel  once  in  each  calendar 
week  during  the  term,  except  that  In  the  counties  of  Queens, 
Rockland  and  Orange,  grand  and  trial  jurors  may  be  paid  four 
cents  a  mile  for  each  mile  necessaHly  traveled  in  going  to  and 
returning  for  each  day  of  actual  travel  during  the  term  In  lien 
«f  any  other  mileage.     The  suna  eo  established  or  allowed  most 
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be  paid  by  the  county  treasurer  upon  the  certificate  of  the  clerk 
of  the  court,  «tatini?  the  number  of  days  that  the  juror  actually 
attended,  and  the  number  of  miles  traveled  by  him  in  order  to 
attend.  If  a  iuror  in  attendance  at  a  term  of  a  court  of  record 
cannot  reach  his  home  upon  the  day  he  is  excused  from  attend- 
ance, be  shall  be  entitled  to  compensation  for  an  additional  day, 
and  the  clerk  shall  certify  accordingly  upon  satisfactory  proof 
of  such  fact  by  affidavit.  The  amount  so  paid  must  be  raised 
in  the  same  manner  as  other  county  charges  are  raised. 

2  R.   &  648.  f  87.  am'd.  U  1866.   cb.  807   (6  Bdm.  716>,  am'd.   L.  1807. 

cb«    28:    U   1888.    ch.   398;    L.    1890.   cb.    439;    L.    1900.    ch.    585;    U  1906, 

ch.  247;  L.  1904.  ch.  161;  U  1907.  ch.  77;  L.  1906.  cb.  834;  L.  1907. 
cb.   148;  L.  1013,  cb.  267.     In  effect  Sept.  1.  1013. 

I  8815.  Id.  I  ex.trm  par  upon  protraeted  trials* 

Where  the  trial,  by  a  jury,  of  an  issue  of  fact,  in  either  a  civil 
or  a  criminal  action  or  special  proceeding,  in  a  court  of  record, 
occupies  more  than  thirty  days,  the  court,  by  an  order  entered  in 
the  minutes,  may  fix  and  allow,  to  each  puror,  such  an  extra  com- 
pensation as  it  deems  reasonable,  for  his  services  thereupon;  the 
amount  of  which  compensation,  together  with  the  expenses, 
actually  and  necessarily  incurred,  for  food  for  the  jurors  during 
the  trial,  is  a  county  charge. 

U  1875.  cb.  330.  am'd. 

f   3316.  Juror's  fee*  In  special  proceedings* 

A  trial  juror,  sworn  in  a  special  proceeding,  before  a  judge  of 
a  court  of  record;  or  upon  a  writ  of  inquiry;  or  upon  a  trial,  be- 
fore a  sheriff,  of  a  claim  to  personal  property,  seized  by  virtue  of 
a  warrant  of  attachment  or  an  execution;  is  entitled  to  twenty- 
five  cents,  to  be  paid  by  the  person  at  whose  instance  the  jury 
is  empanelled. 

8   B.  S.  648,  part  9t  %  87. 

f  881T.  tAm'dt  lfM>0»  1914.]   Pees  of  prtnten. 

except  as  otherwise  specially  prescribed  by  law,  the  proprietor 
of  a  newspaper  is  entitled,  for  publishing  summons,  notice,  order, 
citation  or  •ther  advertisement,  required  by  law  to  be  puolished, 
other  than  the  session  laws,  for  each  folio,  to  seventy-five  cents 
for  the  first  insertion,  and  fifty  cents  for  each  subsequent  inser- 
tion. In  counties  containing  wholly  or  partially  cities  of  the  first 
class,  except  in  the  city  of  New  York,  the  proprietor  of  a  news- 
paper is  entitled  fur  publishing  such  notices,  mutters  and  advf^r- 
tisements  aforesaid,  other  than  the  session  laws,  for  each  folio, 
to  one  dollar  for  ^tne  first  insertion,  and  seventy-five  cents  for 
each  subsequent  insertion.  And  in  the  cit^-  of  New  York  to 
twelve  cents  per  agate  line  of  thirty  ems  for  each  insertion.  If 
such  notices,  matters  and  advertisements  aforesaid,  other  than 
the  session  laws,  are  printed  in  type  other  than  agate,  the  pro- 
priotor  of  a  newspaper  shall  be  entitled  to  the  number  of  hues 
such  notices,  matters  and  advertisements  would  occupy  set  in 
ai^ate  thirty  ems  to  the  line.  The  compensation  for  publishing 
the  session  laws  must  be  fixed  by  the  board  of  supervisors  at 
not   more  than  fifty  cents  for  each  folio. 

U,    1859.  cb.  868   (4  Edqi.  700);  L.  1869.  ch.  881   (7  Edm.  488):  L.   1874, 
eb.    418    (9  Edm.  908),  am'd  by  L.   1900.  cb.  407,  and  L.  1914,  ch.  188.   la 
SetJt-  1,   1914. 
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f  8818.  l^ttaeiifles'  feea  generally. 

A  witness  in  an  action  or  a  special  proceeding,  attending  be- 
fore a  court  of  record,  or  a  judge  thereof,  is  entitled,  except 
wliere  another  fee  in  specially  prescribed  by  law,  to  fifty  cents 
for  each  day's  attendance;  a;id  if  he  resides  more  than  three 
miles  from  the  place  of  attendance,  to  eight  cents  for  each  mile, 
going  to  the  place  of  attendance. 
L.   1840.   ch.   386,   f   8    (4  Edm.   688). 

f  3819.  Id.)  OM  depoMltlon  to  be  naed  In  another  State. 

A  witness,  attending  before  a  commissioner  or  an  officer, 
authorized  to  take  his  deposition  to  be  used  withoat  the  state,  in 
a  case  other  than  one  specified  in  section  3327  of  this  act,  is 
entitled  to  two  dollars  for  each  day's  actual  attendance  and  to 
eight  cents  for  each  mile,  going  to  the  place  of  attendance. 
2  R.  S.  398.  S  SI.  am'd:  U   18G7,  cb.  68.  |  2   (7  Edm.  53). 

S  3320.  [Am*d,  1892,  1809,  1902,  1904,  1909,  191S.]  Re- 
ceiver's commlMsioni  cost  of  bonds;  trusteea'  eoBftsUs- 
•ions. 

A  receiver,  except  as  otherwise  specially  prescribed  by  statute, 
is  entitled,  in  addition  to  his  necessary  expenses,  to  such  commis- 
sions, not  exceeding  five  per  centum  upon  the  sums  received  and 
disbursed  by  him,  ns  the  court  by  which,  or  the  judge  by  whom, 
he  is  appointed  allows.     But  if  in  any  case  the  commissions  of 
a    temporary    or    permanent    receiver,    so    computed,    shall   not 
amount  to  one  hundred  dollars,  said  court  or  judge  may,  in  its 
or  his  discretion,  allow  said  receiver  such  a  sum,  not  exceeding 
one  hundred  dollars,  for  his  commissions  as  shall  be  commensurate 
with   the   services    rendered     by    said     receiver.      Any    receiver, 
assignee,  guardian,  trustee,  committee,  executor,  admiulstratur  or 
person  appointed  under  section  one  hundred  and  eleven  of  the  real 
property  law  or.  under  section  twenty  of  the  personal  property 
law  required  by  law  to  give  a  bond  as  such  may  include  as  a 
part  of  his  necessary  expenses,  such  reasonable  sum,  not  exceed* 
in^  one  per  centum  per  annum  upon  the  amount  of  such  bond 
paid  his  surety  thereon,  as  such  court  or  judge  allows.     Except 
as  otherwise  prescribed  in  regard  to  a  testamentary   trustee,  a 
trustee  of  an  expressed  trust  is  entitled,  and  two  or  more  trustees 
of  such  a  trust  are  entitled^  to  be  apportioned  between  or  among  . 
them  according  to  the  services  rendered  by  them  respectively,  as 
compensation  for  services  as  such^  over  and  above  expenses,  to 
commissions  as  follows:    For  receiving  and  paying  out  all  soms 
of  principal  not  exceeding  one  thousand  dollars,  at  the  rate  of 
five  per  centum.     For  receiving  and  paying  out  any  additional 
sums  of  principal  not  exceeding  ten  thousand  dollars,  at  the  rate 
of  two  and  one-half  per  centum.     For  receiving  and  paying  oot 
all  sums  of  principal  al)ove  eleven  thousand  dollars,  at  the  rate 
of  one  per  centum.     And  for  receiving  and  paying  out  income  in 
each  year,  at  the  like   rates.     In  all  cases  a  just  and  reasonable 
allowance  must  be  made  for  the  necessary  expenses  actually  paid 
by  such  trustee  or  trustees.     If  the  value  of  the  principal  of  the 
trust  estate  or  fund  equals  or  exceeds  one  hundred  thousand  dol- 
lars,  each   such   trustee   is  entitled   to   the   fuil   commission  on 
principal,  and  on  income  for  each  year,  to  which  a  sole  tnwtee 
is  entitled,  unless  the  trustees  are  more  than  three,  in  which  caie 
three  full  commissions  at  the  rate  aforesaid  must  be  apportioned 
between  or  among  them  according  to  the  services  rendered  by 
them  respectively .     If  the  instrument  creating  the  trust  providea 
specific  compensation  for  the  services  of  the  trustee  or  truateea, 
no  other  compensation  for  such  services  shall  be  allowed  nnlesB 
*he  trustee  or  trustees  shall,  before  receiving  any  compeosatioD 
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for  such  serrices,  by  a  written  instrument  duly  acknowledged, 
renounce  such  specific  compensation. 

Am'd  bj  L.   18«2,  ch.   465;   U   1800.   cb.   94 :   L.   1002,  eta.   404;   L.    1004. 
ch.   755;  L.  1009,  ch.  65,  f  3 ;   L.   1015,  ch.  631.  in  effect  May  14,  1016. 
See  note  87  of  notes  of  Board  of  Statutory  GonaoUdatloo  at  end  of  code. 

f   3821.  Fees    of    county    tremaurer    and    clknmborlain    of 
Menr  YoTk. 

A  county  treasurer,  or,  in  the  city  and  county  of  New  York, 
the  chamberlain,  is  entitled,  for  the  services  specified  in  this 
section,  to  the  following  fees: 

For  receiying  money  paid  into  court,  one-half  of  one  per 
centum  upon  the  sum  so  recelyed. 

For  paying  out  the  same,  one-half  of  one  per  centum,  upon  the 
sum  BO  paid^  out. 

For  investing  money,  pursuant  to  the  direction  of  a  court,  one- 
half  of  one  per  centum  upon  the  sum  invested,  not  exceeding  two 
hundred  dollars,  and  one  quarter  of  one  per  centum  upon  the 
excess,  over  two  hundred  dollars. 

For  receiving  the  interest  upon  an  investment,  and  paying  the 
same  to  the  person  entitled  thereto,  one-half  of  one  per  centum 
upon  the  interest  so  received  and  paid. 

8  R.  8.  630,  I  30  (2  Edm.  661),  and  U  1840.*ch.  367  (4  Edm.  507). 

I  8822.  (Am'd,  1804,  1910.]    Feea  of  a  JuMtlce  of  tbe  peace. 

A  justice  of  the  peace  .is  entitled,  for  the  services  specified  in 
this  section,  to  the  following  fees: 

1.  In  an  action  brought  before  a  justice  of  the  peace: 

For  a  summons,  twenty-five  cents. 

For  an  order  of  arrest,  twenty-five  cents. 

For  a  warrant  of  attachment,  twenty -five  cents. 

For  a  requisition  ip  an  action  for  a  chattel,  twenty-five  cents. 

For  a  subpoena,  including  all  the  names  inserted  therein, 
twenty-five  cents. 

For  the  aclcnowledgment  of  a  power  of  attorney,  twenty-five 
cents. 

For  taking  an  affidavit,  or  administering  an  oath,  ten  cents. 

For  drawing  an  afiidavit,  application,  or  notice,  required  by 
statute,  five  cents  for  each  folio. 

For  drawing  a  bond  or  an  undertaking,  twenty-five  cents. 
.    For  hearing  an  application  for  a  commission  to  examine  one 
or  more  witnesses,  nitv  cents. 

For  an  order  for  such  commission,  and  attending,  settling,  and 
certifying  interrogatories,  fifty  cents. 

For  hearing  an  application  to  discharge  a  defendant  from  ar- 
rest, or  to  vacate  or  modify  a  warrant  of  attachment,  or  increase 
the  plaintifTs  security  thereupon,  fifty  cents. 

For  an  adjournment,  except  where  it  is  made  by  the  justice 
upon  his  own  motion,  twenty-five  cents. 

For  a  venire,  twenty-five  cents. 

For  empanelling  and  swearing  a  jury,  twenty-five  cents. 

For  hearing  the  plaintiffs  evidence,  where  the  defendant  does 
not    appear,  twenty-five  cents. 

For  the  trial  of  a  demurrer,  twenty-five  cents.    . 

For  the  trial  of  an  issue  of  fact,  where  the  defendant  appears, 
one  dollar  and  fifty  cents  for  each  day  actually  spent  in  the  trial. 

For  receiving  and  entering  the  verdict  of  a  jury,  twenty-five 
cents. 

For  entering  judgment,  twenty-five  cents. 

For  filing  each  paper  required  by  statute  to  be  filed,  five  cents. 

For  a  transcript  of  a  judgment,  twenty-five  cents. 

For  a  copy  of  any  paper  for  which  u  fee  is  not  expressly  pre- 
scril>ed  by  law,  six  cents  for  each  folio. 
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For  an  execution  or  tbe  renewal  of  an  execntion^  twenty-fiTe 

cents. 

For  making  a  return  upon  an  appeal  from  a  judgment,  two 
^  dollars. 

For  an  order  directing  an  action  or  a  special  proceeding  to  be 
continued  before  another  justice,  twenty-five  cents. 

For  services  when  associated  witli  another  justice,  in  any  caw 
where  a  fee  therefor  Is  not  expressly  prescribed  by  law,  for  each 
day  actually  spent,  two  dollars. 

2.  In  a  special  proceeding,  or  an  action  not  brought  before  a 
justice  of  the  peace: 

For  a  warrant,  in  a  case  where  a  fee  therefor  is  not  ezpresalr 
prescribed  by  law.  twenty-five  cents. 

For  a  warrant  for  the  apprehension  of  a  person  charged  with 
being  the  father  of  a  bastard,  fifty  cents;  for  indorsing  a  waz^ 
rant,  issned  from  another  county,  twenty-five  cents. 

For  services  when  associated  with  another  justice,  in  any  case 
where  a  fee  therefor  is  not  expressly  prescribed  by  law.  for  each 
day  actually  spent,  two  dollars. 

For  a  precept  or  other  mandate,  whereby  a  special  proceeding 
is  commenced,  in  a  case  where  a  fee  therefor  is  not  speciaHj 
prescribed  by  law,  twenty-five  cents. 

For  a  view  of  real  property,  In  a  case  Where  It  fa  required  by 
law,  fifty  cents. 

For  a  warrant  of  attachment  to  arrest  a  delinquent  juror  or 
witness,  twenty-five  cents. 

For  drawing,  signing,  and  depositing  with  the  derk,  a  minnte 
or  record  of  conviction  of  such  juror  or  witness,  or  of  any  per- 
son for  contempt  in  any  case  where  a  fee  therefor  la  not  spedaily 
prescribed  by  law,  fif^  cents. 

For  an  execution  upon  audi  a  conviction  before  him,  twentj- 
five  cents. 

For  drawing,  copying,  and  certifying  a  bond,  an  nndertakiii& 
a  recognizance  or  other  written  security,  and  filing  the  ssne 
with  the  county  clerk,  or  other  officer  with  whom  it  must  he 
filed,  twenty-five  cents. 

For  a  warrant  of  commitment  for  any  cause,  twenty-five  ceati 

For  a  subpoena,  including  ail  the  names  inserted  therein, 
twenty-five  cents. 

For  a  precept  to  notify  a  jury,  fifty  cents. 

For  empanelling  and  swearing  a  jury,  twenty-five  cents;  ex- 
cept in  proceedings  to  alter  or  lay  out  a  highway,  In  whidi  csm 
he  is  entitled  to  two  dollars. 

For  hearing  tiie  matter,  concerning  which  a  jnxy  is  calM. 
seventy-five  cents  for  each  day  actually  spent. 

For  receiving  and  entering  the  verdict  of  the  jnry,  and  the 
order,  if  any,  thereupon,  twenty-five  cents. 

For  any  service  for  which  a  fee  is  not  expressly  allowed  by 
this  flUl>diviBion,  and  for  which,  if  rendered  In  an  action  before 
a  justice,  a  fee  is  allowed  by  the  first  subdivision  of  Als  section, 
the  fee  allowed  in  such  an  action  for  the  same  service. 

For  taking  the  deposition  of  a  witness,  upon  an  order  nude, 
or  commission  issued,  by  a  court  of  record  of  the  state,  or  « 
court  in  another  state  or  a  territory,  or  a  foreign  country,  ten 
cents  for  each  folio. 

For  making  the  necessary  return  and  certificate  thereto^  fiftf 
cents. 
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For  taking  an  affidayit  or  administering  an  oath,  ten  cents. 

2  R.  S.  264.  i  228  (2  Edm.  272).  ain*d.  and  2  R.  S.  637,  f  29  (2  Bdm. 
6M).  UB'd;  L.  1904,  ch.  282,  and  L.  1910,  ch.  324.     In  effect  Sept  1,  1910. 

f  8888.    [Am'd,  1880.]     Conatalile'ii  feeM. 

A  constable  is  entitled,  for  the  services  specified  in  this  section, 
to  the  following  fees: 

1.  In  an  action  brought  before  a  justice  of  the  peace,  or  in  a 
justice's  court  of  a  city. 

For  serving  a  summons,  twenty-five  cents. 
For  serving  a  summons  and  executing  an  order  of  arrest,  one 
dollar. 

For  serving  a  summons  and  levying  a  warrant  of  attachment, 
one  dollar. 

For  serving  a  summons  and  affidavit,  and  executing  a  requisi- 
tion, in  an  action  for  a  chattel,  one  dollar. 

For  serving  an  order,  directing  the  action  to  be  continued  before 
a  justice,  other  than  the  one  before  whom  it  is  pending,  and  for 
attending  before  the  latter,  fifty  cents,  and  fifty  cents  in  addition 
if  be  so  attends  with  a  person  in  his  custody. 

For  collecting  money  by  virtue  of  an  execution,  for  every  dollar 
collected,  to  the  amount  of  fifty  dollars,  five  cents;  for  every  dol- 
lar collected  over  fifty  dollars,  two  and  one-half  cents.  Where 
a  judgment  or  an  execution  is  settled  after  a  levy,  the  constable 
is  entitled  to  poundage  upon  the  sum  at  which  the  settlement  is 
made,  not  exceeding  the  value  of  the  property  levied  upon. 

For  each  mile  necessarily  traveled,  going  and  returning,  to 
serve  a  summons  or  to  serve  or  execute  any  other  mandate,  ex- 
cept a  venire,  the  distance  to  be  computed  from  the  place  of 
abode  of  the  person  served,  or  the  place  where  it  is  served,  to 
the  place  where  it  is  returnable,  ten  cents;  but  where  two  or 
more  mandates  in  one  action  are  served  or  executed  upon  one 
journey,  or  where  a  mandate  is  served  upon  or  executed  against 
two  or  more  persons  in  one  action,  he  is  entitled,  in  all,  to  only 
ten  cents  for  each  mile  necessarily  traveled. 

For  notifying  the  plaintiff  of  the  execution  of  an  order  of 
arrest,  twenty -nve  cents;  and  for  going  to  the  plaintiff's  residence, 
or,  if  he  is  found  elsewhere,  to  the  place  where  he  is  found,  to 
serve  such  a  notice,  for  each  mile  travelled,  going  and  returning, 
ten  cents. 

For  subpoenaing  each  witness,  not  exceeding  four,  twenty-five 
cents. 

For  notifying  the  jurors  to  attend  a  trial,  one  dollar  and  fifty 
centm. 

For  taking  charge  of  a  jury  during  their  deliberations,  fifty 
cents. 

"Where  witnesses,  not  exceeding  four,  are  subpoenaed  by  any 
person  other  than  a  constable,  the  fee  therefor  is  ten  cents  each. 
(Subd.  am'd  by  L.  1890.  ch.  21.) 
2.   In  a  special  proceeding. 

For  notifying  jurors  to  attend  to  assess  damages,  in  proceedings 
relating  to  highways,  two  dollars. 

For  notifying  jurors  to  attend  in  any  other  case,  unless  a  fee 
therefor  is  specially  prescribed  by  law,  for  each  person  notified, 
ten  cents;  and  for  each  mile  actually  and  necessarily  travelled, 
goln^  from  and  returning  to  his  place  of  residence,  ten  cents. 

For  serving  a  precept  or  other  mandate,  by  which  the  special 
precoeding  is  commenced,  twenty-five  cents. 
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For  servini?  a  warrant,  in  any  case  where  a  fee  therefor  is  not 
specially  prescribed  by  law.  fifty  cents. 

For  serving  an  order,  directing  the  special  proceedinxr  to  be 
continued  before  a  justice  other  than  the  one  before  whom  it  is 
pending,  and  for  attending  before  the  latter,  with  or  without  a 
person  in  his  custody,  one  dollar. 

For  arresting  and  committing  any  person,  pursuant  to  process, 
one  dollar. 

For  subpoenaing  each  witness,  not  exceeding  four,  twenty-five 
cents. 

For  each  mile  necessarily  travelled,  going  and  return inir,  to 
serve  or  execute  a  mandate,  the  distance  to  be  computed  from 
the  place  where  it  is  served  or  executed,  to  the  place  wher«*  it  is 
returnable,  unless  a  different  rate  of  travel  fees  upon  the  service 
or  execution  thereof  is  specially  prescribed  by  statute,  ten  cect». 
Where  two  or  more  mandates  are  served  or  executed  in  one 
special  proceeding,  the  limitation  upon  the  amount  of  travel  fees 
specified  in  the  last  preceding  subdivision  applies. 

2  R.  S.  205.  S  228  (2  E(1m.  273).  am'd :  also,  i  228.  R.  8.;  L.  18e«.  cL 
692,  f  ?  (0  Edm.  800);  U  1869.  cb.  820,  |  1  (7  Edm.  480) ;  L.  1875, 
ch.   834.    f    1. 

i  3324.  Id.;  »flld»vlt  upon  claim  tor  travel  tees. 

A  constable,  who  charges  any  travelling  fees,  must  show  by 
affidavit,  that  the  travel  was  necessary,  to  perform  the  service 
with  respect  to  which  it  is  charged;  that  no  more  miles  are 
charged  for,  than  were  actually  and  in  good  faith  travelled  for 
that  purpose;  that  he  had,  at  the  time,  no  other  official  or  private 
business  upon  the  route  so  travelled;  and  that  the  travelling  fees 
are  charged  upon  one  mandate  only,  which  must  be  attached  to 
or  described  in  the  aflidavit.  The  justice  taxing  the  fees  must 
be  satisfied  that  the  miles  charged  for  were  actually  and  neces- 
sarily travelled,  as  stated  in  the  affidavit. 

U    1800,   cb.   820,   I  2    (7  Bdm.   480). 

(  3325.  Justice's  coart,  fees   upon  m  commission. 

A. party  recovering  costs  in  an  action  before  a  justice  of  the 
peace,  in 'whose  behalf  a  commission  has  been  issued,  and  wbo 
Introduces  in  evidence  a  deposition  taken  thereunder,  is  entitled 
to  recover  his  actual  disbursements  thereupon,  not  exceeding  the 
following  sums:  commissioners'  fees  for  taking  and  returning 
testimony,  one  dollar;  each  subpoena  issued,  or  oath  adminis- 
tered, by  the  commissioner,  six  cents;  expense  of  serving  mA 
subpoena,  twenty-five  cents;  each  witness's  fees  for  each  day's 
attendance  before  the  commissioner,  twenty-five  cents;  postage 
for  sending  and   returning  the  commission  and  papers  annexed 

thereto,  one  dollar. 
U   1841.  ch.   138,   I  8  (4  Bdm.  546). 

f  3326.  Id. I  Jarors*   fees. 

Except  as  otherwise  specialty  prescribed  by  law,  a  person,  noti- 
fied to  attend  as  a  juror,  is  entitled  to  twenty-five  cents  for  «t- 
tending  and  serving  upon  the  trial  of  an  action  or  the  hearing  of 
a  special  proceeding,  before  a  justice  of  the  peace;  and  to  ten 
cents  for  attending  to  serve,  where  he  is  not  sworn. 

2  R.   8.  260,   I  228   (2  Edm.  27£> ;   U   1866,  ch.  692,   I  9   (6  Edm.  9Mh 

I  3327.  Id. J   witnesses'  fees. 

A  witness  is  entitled  to  twenty-five  cents  for  each  day  ft  aetai* 
attendance,   before  a  justice  of  the  peace,  in  an  action  or  s 
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special  proceeding,  or  before  a  commissioner  appointed  by  a  jus- 
tice of  the  peace,  or  before  a  justice  of  the  peace  taking  a  de- 
position to  be  used  in  a  court,  not  of  record,  of  another  State, 
or  a  territory  of  the  United  States. 

Part  of  I  228,  R.  B.,  and  |  10  of  act  of  1866. 

i  38S8.  Id.)   fee*   to  be   pmld   before   aePTtces   rendered. 

A  justice  of  the  peace,  or  a  constable,  jnror,  or  witness,  before 
a  justice  of  the  peace,  is  not  obliged  to  render  any  service  speci- 
fied in  this  title,  without  the  previous  payment  or  tender  of  his 
tee  therefor. 

2   B.  8.  650,  part  of  I  6  (2  Edm.  670). 

i  3329.  Id. I  by  wbom  fee*  to  be  paid. 

In  an  action  before  a  justice  of  the  peace,  if  any  services  are 
rendered  for  a  party,  and  he  neglects  to  pav  the  fees  allowed 
therefor  by  law,  the  other  party  may  pay  those  fees,  and  the 
amount  thereof  must  be  taxed  as  part  of  his  costs,  if  he  recovers 
costs. 

f  3330*  Certmim  speeial  proTlaions  excepted  from  this 
«ltle. 

The  allowance  of  a  fee,  by  this  title,  does  not  apply  to  a  case, 
^rhere  special  provision  is  otherwise  made  by  statute  for  com- 
pensation for  a  particular  service. 

I  8331.  Provision  ms  to  chmnflre  in  fees. 

'Where  an  officer  has,  when  this  title  takes  effect,  commenced 
the  performance  of  a  service,  for  which  a  fee  is  allowed  by  the 
statutes  heretofore  in  force,  ne  is  entitled  to  the  fee  so  allowed, 
for  the  completion  of  that  service,  and  he  is  not  entitled  to  the 
fee  for  the  same,  or  a  corresponding  service,  allowed  by  this  title. 

I  8331a.  [Addedy  1809.1  Preaeatatlon  of  claims  by  Jnrors 
and   disposition  of  nnclalmed  feea. 

All  jnrors  including  those  in  a  criminal  action  or  special  pro- 
ceeding in  a  court  or  before  an  officer  duly  summoned  and  who 
served  as  provided  for  by  the  laws  of  this  state  and  are  entitled 
to  payment  therefor,  must  present  their  claims  to  the  proper  offi- 
cial designated  by  law  for  the  payment  of  juror's  fees,  on  or  be- 
fore the  thirty-first  day  of  December  of  the  year  succeeding  or 
following  the  year  in  which  such  services  were  rendered  and  per- 
formed, and  failure  to  comply  with  this  provision  shall  be  a 
forfeiture  of  the  payment  for  such  claims  or  services  thereafter. 
All  notices  issued  requiring  jurors  to  attend  at  a  term  of  court 
or  at  a  meeting  of  the  grand  jury,  shall  have  printed  thereon 
the  foregoing  provision  relating  to  forfeiture  of  fees.  All  moneys 
or  jurors*  fees  forfeited  by  the  provisions  of  this  section  shall 
be  transferred  and  applied  to  the  fund  of  such  county  or  city, 
from  which  they  were  paid,  on  or  before  the  first  day  of  March, 
in  each  year. 

Added  by  L.  1900,  ch.  65.  Derivation  —  L.  1899,  ch.  150,  ||  1-8.  fiee 
note  31  of  notes  of  Board  of  Statutory  Consolidation  at  end  of  code. 

f  3883.  This  title  applien  to  eivil  caiiefi  only. 

Except  as  otherwise  expressly  prescribed  therein,  this  title 
does  not  apply  to  a  service  rendered  in  a  criminal  action  or 
special  proceeding,  in  a  court  or  before  an  officer, 
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CHAPTER  XXII. 

Definitions  and  Regulations  Concerning  the  Coa 
structlon,  Effect,  and  Application  of  this  Act 

TITLE  I«~  Geseral  DvHstUoBt,  aad  B«lei  of  CoAitrMtUs. 

TULB  It.—  ProTlBioBf  B«fmlfttlBf  ihA  Effect  Md  AppUMilM  ^f  all  AsL 

TITLBL 
General  definitions,  and  roles  of  oonstruetioiL 

Sec.  8833.  DeflnltloD  of  "  action  *'. 
8884.  Id.;  "special  proceeding**. 
8889.  DlTlsloo  of  actloni  Into  cItII  and  crtminal. 
8886.  Deflnition  of  "  criminal  actlOD  *'. 
3387.  Id.;   "dvU  action  ". 
3838.  Parties  to  a  drll  action. 
3339.  Only  one  form  of  cItU  action. 

8340.  Rnle  of  constmctlon  as  to  pabllcatlon,  etc.,  In  certain  cans. 
3341.  Id.;  as  to  certain  special  provisions  relating  to  New-Toik  cKf. 

8342.  Id.;  as  to  ooontj  court. 

8343.  Miscellaneous  general  definitions  and  roles  of  coostracUoB. 

9  8888.  Deflmitlon  of  <<  aetion  •»• 

The  word  "  action  *\  as  used  in  the  New  Reyision  of  the  Stal 
utes,  when  applied  to  judicial  proceedings,  signifies  an  ordinuy 
prosecution,  m  a  court  of  justice,  b^  a  party  a^rainst  another 
party,  for  the  enforcement  or  protection  of  a  right,  the  lediCH 
or  prevention  of  a  wrong,  or  the  punishment  of  u  public  otteaeL 

C!o.  Proc.,  i  2. 

I  8884.  Id.  I  **  apeeiml  proeeedingr  ^» 

Every  other  prosecution  by  a  party,  for  either  of  tlie  pmpQMf 
specified  in  the  last  section,  is  a  special  proceeding. 
Id.,  i  8. 

I  8885.  DlTlflton  of  aetioiui  into  oItII  and  ertvalnnl* 

Actions  are  of  two  kinds  i 

1.  Civil. 

2.  Criminal. 
Id..  I  4. 

i  8380.    D«lliktion  of  **  crInUnal  action  "• 

A  criminal  action  is  prosecuted  by  the  people  of  the  State,  u 
a  party,  against  a  person  charged  with  a  public  oifence,  for  tbi 
punishment  thereof. 

Id.,  I  6. 

I  8387.  Id.  I  •'eiTll  action  »>. 

Every  other  action  is  a  civil  actiou. 
Id.,  i  0. 

i  8838.  Parties  to  a  eivil  action. 

The  party  prosecuting  a  civil  notion  is  styled  the  plainti^;  Ikl 
adverse  party  is  styled  the  defendant. 
Id.,  f  70. 
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I  989B,  Osly  one  form  of  cItII  action. 

There  is  only  one  form  of  civil  action.    The  distinction  between 
actJoDS  at  law  and  suits  in  eqnity,  and  the  forma  of  thoee  actiona 
aad  autta,  haya  been  abolished. 
Co.  Proe.,fai. 

f  8840.  R«le  of  ooAstrmctton  «•  to  p«Mloatton,  ete.»  Im 


Bach  provision  of  this  act,  requiring  the  publlcatioji  of  a  sum- 
mons, notice,  or  other  paper,  in  one  or  more  newspapers,  or  author- 
ising or  requiring  a  court,  or  a  judge,  to  designate  one  or  more 
newspapers,  in  which  such  a  publication  must  be  made,  or  requir- 
ing the  posting  of  a  notice  or  other  paper,  is  to  be  construed  as  not 
affecting  any  special  provision  of  the  statutes,  remaining  unre- 
pealed after  the  former  provision  takes  effect,  prescribing  one  or 
more  particular  newspapers,  in  which  such  a  publication  must  or 
may  be  made,  or  one  or  more  particular  places  in  which  notices 
or  other  legal  papers  must  or  may  be  posted,  in  a  particular  lo- 
cality, or  in  a  particular  case. 


I  8841.  Id.  I  «•  to  eertain  speelml  proTtaloma  relatlaar  to 
Hew-YorlK  olty. 

£:ach  provision  of  this  act  Is  to  be  construed  as  not  affectlag 
any  special  provision  of  the  statutes,  remaining  unrepealed  after 
the  former  provision  takes  efPect,  which  ia  applicable  exclusively 
to  an  action  against  the  mayor,  aldermen,  and  commonalty  of  the 
ctiy  of  New-Tork,  including  the  recovery,  entry,  and  coUectloii  of 
a  Judgment  in  such  an  action. 


I  8848.  14. 1  mm  to  eoamty  oowrt. 

£ach  provision  of  this  act  conferring  power  npon,  or  authorix'* 
ing  a  proceeding  to  be  taken,  at  a  genera),  special,  or  trial  term, 
which  is  applicable  to  a  county  court,  is  to  be  construed  as  apply- 
in^T  to  any  term  of  the  county  court,  held  pursuant  to  an  ap* 
poiatnient  made  as  proaeribed  by  law. 


f  3848.  [Allied,  1900.}  Mlaeellanoova  sonona  deflmltfoms 
AuA  rates  of  oonatraetloiu 

Tn  construing  this  act,  the  following  rules  must  be  observed, 
except  where  a  contrary  intent  Is  expressly  declared  in  the  pro- 
vision to  be  construed,  or  plainly  apparent  from  the  context 
thereof: 

1.  rSnbdiv.  1  repealed  Jan.  1,  1896;  L.  1890,  ch.  946.? 

2.  The  word  **  mandate ",  includes  a  writ,  process,  or  other' 
written  direction,  issued  pursuant  to  law,  out  of  a  court,  or 
made  pursuant  to  law,  by  a  court,  or  a  Judge,  or  a  person  acting 
as  a  judicial  officer,  and  commanding  a  court,  board,  or  other 
body,  or  an  officer,  or  other  person,  named  or  otherwise  desig- 
nated therein,  to  do,  or  to  refrain  from  doing,  an  act  thereui 
specified. 

8»7 
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8.  The  word,  "jadge**,  Includes  a  jastice,  snrrogate,  recorder, 
jastice  of  the  peace,  or  other  judicial  officer,  authorized  or  re- 
quired to  act,  or  prohibited  from  acting,  in  or  with  respect  to  the 
matter  or  thing,  referred  to  in  the  proyislon  wherein  that  word  is 
used. 

4.  The  word,  "  clerk  ",  signifies  the  clerk  of  the  court^  wherein 
the*  action  or  special  proceeding  is  brought^  or  wherein,  or  bj 
whose  authority,  the  act  is  to  be  done,  which  is  referred  to  in 
the  provision  in  which  it  is  used.  If  the  action  or  special  proceed- 
ing is  brought,  or  the  act  is  to  be  done,  in  or  by  the  authori^  of 
the  supreme  court,  it  signifies  the  clerk  of  the  county  wherein  the 
action  or  special  proceeding  is  triable,  or  the  act  is  to  be  done. 

5.  The  word,  "  report ",  when  used  in  connection  with  a  trial, 
or  other  inquiry,  or  a  judgment,  means  a  referee's  report;  and 
the  word,  "  decision  *\  when  used  in  the  same  connection,  means 
the  decision  of  the  court  upon  a  hearing,  or  the  trial  of  an  issue, 
before  the  court,  without  a  jury. 

6.  7,  8.  [Repealed,  1892,  ch.  677.] 

9.  A  "  personal  injury  "  includes  libel,  slander,  criminal  con- 
versation, seduction,  and  malicious  prosecution;  also  an  assault, 
battery,  false  imprisonment,  or  other  actionable  injury  to  th.- 
person  either  of  the  plaintiff,  or  of  another.  (See  §  1910.  subd.  1.1 

10.  An  **  injury  to  property  "  is  an  actionable  act,  whereby  the 
estate  of  another  is  lessened,  other  than  a  personal  injury,  or  the 
breach  of  a  contract. 

11.  The  word,  "  affidavit ",  includes  a  verified  pleading  in  so 
action,  or  a  verified  petition  or  answer  in  a  special  proceeding. 

12.  A  warrant  of  attachment  against  property  is  said  to  be 
"  annulled  '*,  when  the  action,  in  which  it  was  granted,  abates  or 
is  discontinued;  or  a  final  judgment,  rendered  therein  in  favor  of 
the  plaintiff,  is  fully  paid;  or  a  final  judgment  is  rendered  therein 
in  favor  of  the  defendant.  But,  in  the  case  last  specified,  a  stay 
of  proceedings  suspends  the  effect  of  the  annulment,  and  the  re- 
versal or  vacating  of  the  judgment  revives  the  warrant. 

13.  The  term,  **  judgment  creditor  ",  signifies  the  person  who  is 
entitled  to  collect,  or  otherwise  enforce,  in  his  own  right,  a  jodg- 
ment  for  a  sum  of  money,  or  directing  the  payment  of  a  sum  of 
money. 

14.  A  "  judgment  creditor's  action  "  is  an  action  brought  as 
prescribed  in  article  first  of  title  fourth  of  chapter  fifteenth  of  this 
act,  or  any  other  action,  brought  by  a  judgment  creditor  to  aid 
the  collection  of  a  judgment  for  a  sum  of  money,  or  directing  the 
payment  of  a  sum  of  money. 

15.  [Repealed,  1892,  ch.  677.] 

16.  A  "  distinct  parcel "  of  real  property  is  a  part  of  the  prop- 
erty which  is  or  may  be  set  off  by  boundary  lines,  as  distinguisbed 
from  an  undivided  share  or  interest  therein. 

17.  [Repealed.  1892.  ch.  677.] 

18.  A  "  domestic  corporation  "  is  a  corporation  created  by  or 
under  the  laws  of  the  State;  or  located  in  the  State,  and  created 
by  or  under  the  laws  of  the  United  States,  or  by  or  pursuant  to 
the  laws,  in  force  in  the  colony  of  New- York,  before  the  19th  day 
of  April,  in  the  year  1775.  Every  other  corporation  is  a  "  foreign 
corporation ".  .  .    ,_ 

19.  The  terms,  "  trial  juror  ",  and  "  trial  jury  ",  are  respectivelj 
equivalent  to  tlje  tenn»  "  petit  juror  ",  and  "  p^tit  jnr^  ",  as  w» 
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in  tbB  oonatltiitioii  and  laws  ot  the  State.  The  word,  "  notify  ", 
as  used,  with  respect  to  procuring  the  attendance  of  a  juror,  is 
equivalent  ijo  the  word,  "  summon  *%  as  used  in  the  like  con- 
nection, in  the  same  constitution  and  laws. 

2^.  The  word,  "  action ",  refers  to  a  civil  action;  the  word 
"  judgment ",  to  a  judgment  in  such  an  action;  the  term,  **  special 
proceeding  ",  to  a  civil  special  proceeding;  the  wqrd,  "  order  *\  to 
an  order  made  in  such  an  action  or  special  proceeding;  the  words, 
**  an  action  of  ejectment  *\  to  an  action  to  recover  the  immediate 
poaaesaion  of  real  property. 

21-24.  [Repealed,  1^,  ch.  677.] 

I^  1870.  ch.  449,  |  2;  Co.  Proc.,  |  466;  Id.,  |  462;  td..  |  468;  M.,  |  464* 
U  1875.  ch.  27:  2  R.  9  050,  I  4  (2  Bdm.  669).  Am'd.  L.  1909,  ch.  65, 
f   a.     fliw  not*  88  of  notes  of  Board  of  SUtntory  Oooflolldatloii  at  «td  of 
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XXXUB  XX. 
regulating  tlM  affect  and  application  of  this  act. 


Bee.  3844.  Short  title  of  thio  actn 

8S45.  Bale  of  strict  constroctlon  not  applleablo  thereto. 

8346.  PuDlehment  of  crimes  ana  miedeueatiois  creuted  thereby. 

8847.  AppHeetton  of  certeln  portione  thereof    r^nleted  end  quelUtoC 

8848.  Id.;  what  deemed  commencement  of  action,  etc. 

8849.  Id.;  when  proceedings  to  be  under  former  statatcs. 
8860.  Effect  of  tuis  act  upon  trial  jurors  and  juries,  in  criminal  cavse 

8351.  Id.;  upon  grand  Jurors  and  Juries. 

8352.  Id.;  upon  proceedings  taken,  or  rights  accrued,  etc.,  under  fo 

statutes. 

3868.  Id.;   upon  former  appointment  of  terms. 
3354.  Id.;  upon  officers  and  offices. 
8356.  When  this  act  deemed  to  ]&aTe  been  passed,  ete. 
8856.  When  this  act  takes  effect. 

I  8844.  Sliort  title  of  tills  act. 

This  act  constitutes  a  portion  of  the  New  Revision  of  the  Stat 
ntes.    It  may  be  styled,  in  any  act  of  the  le^slatnre  or  proceeding 
in  a  court  of  justice,  or  wherever  it  is  otherwise  referred  to, 
*  The  Code  of  Civil  Procedure  ". 

L.   1876,   ch.  449,   |  1. 


I  8345.  Rule  of  atrlet  constraetlon  not  applicable  tlieretOta 

The  rule  of  the  common  law,  that  a  statute  in  dero^tion  of  the 
common  law  is  strictly  construed,  does  not  apply  to  this  act. 
Go.  Proc.,  I  467. 


I  3846.  Panlsliineat  of  crlmee  and  mlsdemeanom  ereated 
tliereby. 

Where  it  is  prescribed,  in  a  provision  of  this  act,  that  a  persoa 
doing  or  omitting  to  do  any  act  is  guilty  of  a  particular  crime,  or, 
generally,  of  a  misdemeanor,  he  shall  be.  punished  therefor  in  the 
manner  and  to  the  extent,  prescribed  by  the  statutes  remaining 
unrepealed  after  the  provision  in  question  takes  effect,  for  the 
punishment  of  the  crime  so  specified;  or  for  the  punishment  of  a 
misdemeanor,  the  i>uni8hment  of  which  is  not  specially  prescribed 
^n  the  statute  defining  it. 

I  3847.  rAm*d,  18»R,  1900.1  Application  of  certain  pov^ 
tions   tUereof  rearalated  and  auallfled. 

The  application  and  effect  of  certain  portions  of  this  act  are 
declared  and  regulated  as  follows:  except  that,  where  a  ptr> 
ticular  provision,  included  within  a  chapter  or  a  portion  of  a  chap- 
ter, specified  in  a  subdivision  of  this  section,  expressly  designates 
the  courts,  [persons,  or  proceedings,  affected  thereby,  that  pro- 
vision is  deemed  excluded  from  the  application  and  effect,  pre- 
scribed in  the  subdivision. 

1,  [Am*d,  i(K>9.]  In  chapter  second,  the  prisoners  referred  to 
are  civil  prisoners  only,  except  that  article  third  of  title  secood 
thereof,  applies  to  all  prisoners,   civil  or  criminal. 

2.  In  chapter  third,  sections  303.  304,  305,  and  306  apply  to 
trial  jurors  upon  the  trial  of  an  indictment  or  other  criminal 
cause;  as  prescribed  in  subdivision  seventh  of  this  section,  witii 
respect  to  the  application  of  titles  third  and  fourth  of  coapler 
tenth,  and  as  specified  in  the  next  two  sections. 

900 


J 


e.  ^,  t  2        APPLICATION  OF  PitOVISIONS.  I  3847 

8^  [Am'd»  1018.]  In  chapter  fifth,  sections  four  hundred  and 
for^-siz,  four  hundred  and  forty-nine,  four  hundred  and  fifty, 
four  hundred  and  fifty-four,  four  hundred  and  fifty-five,  and 
four  hundred  and  fifty-eight  to  four  hundred  and  sixty-eight,  both 
inclusive,  and  in  chapter  sixth,  section  five  hundred  and  thirty- 
two,  apply  to  an  action  commenced*  in  any  court  of  the  state. 

4.  [AmM,  1895,  1013.1  The  remainder  of  chapters  fifth  and 
sixth,  apply  only  to  an  action  commenced  in  a  court  of  record. 

5.  CAflft'dy  1809.]  Chapter  seventh,  excluding  articles  first  and 
second  of  title  fourth  thereof,  applies  only  to  an  action,  in  one 
of  the  courts  specified  in  subdivision  fourth  of  this  section,  in 
which  an  application  for  an  order  of  arrest,  an  injunction  order, 
or  a  warrant  of  attachment  against  property,  is  made,  on  or 
after  the  first  day  of  September,  1877.  Articles  first  and  second 
of  title  fourth  of  that  chapter  apply  only  to  proceedings  taken, 
in  one  of  those  courts,  on  or  after  that  date. 

6.  lAiA'd,  1889.]  Chapter  eight  applies  only  to  the  proceed- 
ings  taken  on  or  after  the  first  day  of  September,  1877,  in  an 
action  or  special  proceeding  In  one  of  the  courts  specified  in 
subdivision  fourth  of  this  section:  except  that  sections  721,  722. 
724  to  727,  both  inclusive,  and  6l7  to  819,  both  inclusive,  apply 
to  aU  courts  of  record;  sections  728,  729,  730,  749,  787,  788,  810 
to  816,  both  inclusive,  and  826,  to  proceedings,  taken  on  or  after 
that  day,  in  any  court  or  before  any  officer  or  body;  and  sections 
723,  764,  765,  785,  789,  790,  and  825,  to  all  courts. 

7.  rAm'd,  1909.]  In  chapter  tenth,  titles  first,  second,  and 
sixth,  and  article  second  of  title  fifth,  apply  only  to  proceedings 
taken,  on  or  after  the  first  day  of  September,  1877,  in  one  of 
the  courts  specified  in  subdivision  fourth  of  this  section.  Article 
third  of  title  third  and  article  first  of  title  fifth,  of  that  chapter 
apply  only  to  jurors  drawn  for,  and  juries  formed  at,  a  term 
of  a  court,  commencing  not  less  than  twenty  davs  after  the 
first  day  of  May,  1877.  Subject  to  that  qualification,  they 
apply  to  jurors  selected  under  the  statutes,  remaining  unrepealed 
after  that  day,  and  the  lists  and  ballots  prepared  accordingly, 
until  new  jurors  are  selected,  and  new  lists  and  ballots  are  pre- 
pared, as  prescribed  in  those  titles.  The  same  portions  of 
chapter  tentb,  excluding  article  third  of  title  third,  apply  equally 
to  a  criminal  and  a  civil  action  or  special  proceeding,  and  to  a 
conrt  of  criminal  and  a  court  of  civil  jurisdiction.  Article  third 
of  title  third  of  this  act  and  article  sixteen  of  the  judiciary  law 
do  not  affect  any  special  provision  of  law,  remaining  unrepealed 
after  the  first  day  of  May,  1877,  whereby  trial  jurors  are  directed 
to  be  procured,  for  a  particular  court  of  record,  from  a  particu- 
lar locality;  or  whereby  a  county  is  divided  into  two  or  more 
jury  districts,  and  the  selecting,  drawing,  summoning,  or  attend- 
ance of  jurors  from  the  particular  locality,  or  the  different  jury 
districts,  is  regulated.  Each  of  those  provisions  becomes  appli- 
cable to  and  affects  the  selecting,  drawing,  notifying,  or  attend- 
ance of  jurors,  as  prescribed  in  those  articles,  in  like  manner 
as  they  applied  to  and  affected  the  statutes  preriously  in  force, 
upon  the  same  subject.  So  much  of  the  provisions  of  articles 
serenteen  and  eighteen  of  the  judiciary  law,  as  relates  to  the 
remission  or  enforcement  of  a  fine  imposed  upon  a  trial  juror, 
applies  to  a  fine  imposed  upon  a  grand  juror,  as  prescribed  in 
the  statutes  remaining  unrepealed  after  the  first  aay  of  May, 
187T- 

S.  In  chapter  eleventh,  articles  first  and  second  of  title  first, 
and  the  whole  of  title  third,  apply  only  to  proceedings  in  one 
of  tbe  courts  specified  in  subdivision  fourth  of  this  section,  taken 
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>r  after  the  first  day  of  September,  1877.     But  where  an 

)n   has   been    commenced   in    either   of  those  courts,    before 

date,  a  judgment  by  default  must  be  taken  thereiu,  as  p:t^ 

>ed  by  the  statutes  in  force  on  the  thirty-first  day  of  Augost, 

• 

Chapter  twelfth  does  not  affect  the  statutes  remaining  od- 
aled  after  the  first  day  of  September,  1877,  toachin^  the 
ivr  of  proceedings  in  a  criminal  cause. 

I  Chapter  thirteenth  applies  only  to  an  execntion  issued,  on 
ifter  the  first  day  of  September,  1877,  oat  of  a  coort  cf 
rdj  other  than  an  execution  issued  out  of  such  a  couri:, 
directed,  pursuant  to  law,  to  a  constable  or  marshal;  anJ 
lies  and  other  proceedings,  by  virtue  of  an  execution  directed 
I    sheriff,    and   delivered   to    him,    after   that  date.     Sc^ctions 

and  1414,  and  sections  1417  to  1427,  both  inclusive,  applr 

to  a  case  where  such  an  execution  is  issued  out  of  one 
he  courts  specified  in  subdivision  fourth  of  this  section;  or 
re  a  warrant  of  attachment  against  property  is  granted  oa 
fter  that  date,  in  an  action  brought  in  one  of  those  courts. 
I  third  of  that  chapter  applies  only  to  an  execntion,  xssned 
1  a  judgment  rendered  in  one  of  those  courts. 
.  [Am'd,  1893,  IJ^OO.]  So  mu<li  of  chapters  fourteenth,  fif- 
th, sixteenth,  seventeenth,  eighteenth,  nmeteenth  and  twen- 
I,  as  regulates  the  proceedings  to  be  taken  in  an  action  or 
ial  proceeding,  and  the  effect  thereof,  applies  only  to  an  ac- 
or  a  special  i)roeee(ling  commenced  on  or  after  the  first  day 
eptemljer,  1«8l).  And  all  appeals  taken  from  any  order,  sen- 
e,  decree  or  determination  of  a  surrogate's  court  made  or 
red  in  such  court  on  or  after  the  first  day  of  September, 
^   in  any  matter  or  proceeding  pending  or  undetermined  in 

court  on  the  first  day  of  September,  1880:  and  all  appeals 
he  court  of  appeals  from  any  order  or  judgment  of  the 
eme  court  affirming,  reversing  or  modifying  any  such  order, 
ence,  decree  or  determination  of  a  surrogate's  court  shall  he 
n  and  perfected,  heard  and  decided  in  conformity  to  the 
!    and    practice    regulating    appeals    from    orders,    sentences 

decrees  of  surrogate's  conrt,  and  the  hearing  and  decision 
f»of,  in  force  in  this  State  on  the  thirtieth  day  of  April 
,  and  all  appeals  from  any  order,  sentence,  decree  or  de- 
ination  of  such  court  brought  in  conformity  thereto 
}  the  first  day  of  September,  1880,  are  hereby  declared  to 
alid  and  effectual,  except  that  sections  1670  to  16S5,  botb 
isive,  apply  also  to  the  proceedings  therein  specified,  taken, 
r  that  date,  in  an  action  theretofore  commenced,  or  npon 
dgment  theretofore  rendered,  and  section  1674  applies  to  i 
.'e  of  pendency  of  action  theretofore  or  thereafter  filed;  sec- 
I  1881  to  1892.  both  inclusive,  do  not  apply  to  an  actkn 
I  any  bond  therein  specified,  where  an  order,  aUowing  any 
)n   to   prosecute   the   oond   in  the  name  of  the   people,  has 

duly  made  before  that  date  and  is  then  in  force,  in  which 

future  actions  upon  the  same  bond  are  reflated  by  the 
:  in  force  on  the  day  before  that  date,  notwithstanding  the 
il  thereof;  sections  2253  to  2265,  both  inclusive,  apply  ^^ 
"0  a  final  determination  has  been  made  before  the  mvt  day 
September,  1880,  in  proceedings  taken  under  any  statute 
rseded  by  the  title  containing  those  sections,  and  to  the 
ess  issued  thereupon:  sections  2320  to  2344,  both  inclusive, 
V  also  to  proceedings  taken  before  that  date,  under  any 
ite  superseded  by  the  title  containing  them,  whether  a 
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mittee  has  or  has  not  been  appointed;  section  2587  applies 
also  to  every  payment  or  deposit  therein  specified  made  on  or 
after  the  first  day  of  September,  1880;  section  2756,  except  the 
words  *'  upon  the  hearing  before  the  surrogate  *'  applies  to 
actions  theretofore  or  thereafter  commenced  pursuant  to  article 
8e<?ond  of  title  three  of  chapter  fifteen;  and  sections  2798  to  2801, 
both  inclusiye,  apply  also  to  a  case,  where  a*  decree  for  the  sale 
or  other  disposition  of  the  real  property  of  a  decedent,  has  been 
duly  made,  before  that  date,  in  a  surrogate's  court. 

12.  So  much  of  chapters  nineteenth  and  twentieth,  as  relates 
to  th  i  jurisdiction  of  the  several  courts  therein  specified,  applies 
only  to  an  action  or  special  proceeding  commenced  on  or  after 
the  first  day  of  September,  1880. 

13L  In  chapter  twenty-first,  titles  first,  second,  and  third  ajpply 
only  to  an  action  in  one  of  the  courts  specified  in  subdivision 
fourth  of  this  section. 

14.  (Added,  1894.)  The  disqualification  of  jurors,  as  pro- 
vided in  section  eleven  hundred  and  sixty-six  of  this  act,  snail 
apply  to  all  courts. 

Am'd.  L.  1893,  ch.  42;  L.  1894,  ch.  725;  L.  1805.  ch.  946;  L.  1909, 
ch.  65,  §  3;  U  1913,  ch.  485.  Id  effect  Sept.  1,  1913.  See  notes  89.  00. 
91,  92  of  notes  of  Board  of  Statutory  Consolidation  at  end  of  code. 

I  8348.  Id.}  what  deemed  commeneement  of  aotion,  ete. 

Where  a  provision  of  this  act  is  made  applicable  by  the  last 
section,  to  an  action  or  special  proceeding  commenced  on  or  after 
a  day  therein  specified,  if,  beiore  that  date,  a  summons  in  an 
action,  or  a  citation  issued  from  a  surroirate's  court,  has  been 
served  upon  one  or  more,  but  not  upon  all,  of  the  persons  to  be 
served;  or  an  order  for  the  service  of  a  summons  as  prescribed 
in  article  second  of  title  first  of  chapter  fifth  of  this  act  has 
been  made:  or.  in  a  special  proceeding,  elsewhere  than  in  a  surro- 
gate's court,  the  petition  or  other  paper,  upon  which  the  first  or- 
der, process,  or  other  mandate  may  be  made  or  issued,  has  not 
been  presented,  the  action  or  special  proceeding  is  not  deemed  to 
have  been  commenced  within  the  meaning  of  that  section. 

I  8849.  Id. I  wheB  proceedinva  to  be  under  former 
■tatiites. 

r 

Where  any  provision  of  this  act  is  made  applicable  to  future 
proceedings  in  an  action  or  special  proceeding,  the  proceedings 
therein,  until  the  provision  in  question  becomes  applicable,  are 
governed  by,  and  must  be  conducted  according  to  the  laws  in 
force  on  the  day  before  the  provision  takes  effect,  except  as  other- 
wise prescribed  in  subdivision  seventh  of  the  last  section  but  one. 

f  38SO.  BIKeet  of  thlm  act,  upoa  trial  jnrora  and  Juries, 
in   criminal   canaea. 

A  Jury,  for  the  trial  of  an  indictment  or  other  criminal  cause, 
at  a  term  of  a  court  of  record,  commencing  on  or  after  the  twenty- 
first  day  of  May,  1877,  must  be  procrured  from  the  trial  jurors 
selected,  drawn,  and  notified,  as  prescribed  in  this  act,  for  the 
term  of  the  court  at  which  it  is  triable,  including  the  talesmen 
or  additional  jurors,  procured  as  prescribed  therein;  and  the  same 
most  be  tried  by  the  jury  so  formed.  But  the  statutes  remaining 
unrepealed  after  the  first  day  of  September,  1877,  relating  to  chal- 
lenges or  disqualifications  of  petit  jurors  in  a  criminal  cause,  or 
ptficribing  the  cases  where  talesmen  or  additional  petit  jurors 


tl  335lH>4      ^        EFFECT  OF  THIS  -      .  c22,t.a 


miut  be  summoned  in  a  criminal  cauBe,  remain  onaffeeted  by 
act,  and  are  applicable  to  tiie  proceedings  taken  as  prescribsd  in 
tbis  act,  and  to  tbe  trial  jurors  therein  specified. 

I  8861.  Id.}  vpom  flrr«nd  Jttrora  and  Juries, 

Tills  act  does  not  affect  any  provision  of  the  statutes,  remaiiunc 
unrepealed  after  the  first  day  of  September,  1877,  relating  to 
grand  jurors  or  grand  jaries;  except  as  follows: 

1.  A  fine  imposed,  after  the  first  day  of  September,  1877,  upon 
a  person  drawn  as  a  grand  juror,  and  duly  summonea  to  attend  a 
term  of  a  court  of  record  as  a  grand  juror,  as  prescribed  in  those 
statutes,  must  be  imposed  as  prescribed  in  article  fourth  of  title 
third  of  chapter  tenth  of  this  act;  and  sections  1073  to  1077  of  thi* 
act,  both  inclusive,  apply  to  such  a  person,  as  if  he  bad  been 
drawn,  and  notified  to  attend  as  a  trial  juror. 

2.  Where  a  provision  of  those  statutes  refers  to  the  lists  of 
petit  jurors,  the  ballots  containing  their  names,  the  box  or  boxes 
in  which  those  ballots  are  deposited  or  contained,  the  selecting, 
drawing,  summoning,  or  empanelling  of  petit  jurors,  the  impoaitioa 
of  a  fine  upon  a  petit  juror,  or  the  enforcement,  reduction,  or 
remission  thereof,  it  Is  deemed  to  refer  to  the  same  subject,  as 
provided  for  in  this  act,  in  like  manner  as  It  refers  to  those 
statutes. 

Bee  S  R.  S.  4S»,  484,  H  16-21  (8  Bdm.  606,  606);  3  B.  B.  T21,  i  18  <a 
Bdm.  746). 


I  8852.  Id«|  upon  proeeedinflTs  taken,  or  rights  i 
eto.^  nnder  former  statates. 

Nothing  contained  in  any  provision  of  this  act,  other  than  la 
chapter  fourth,  renders  ineffectual,  or  otherwise  impairs,  any  pio- 
ceeaing  in  an  action  or  a  special  proceeding,  hsd  or  taken,  pnrsa- 
ant  to  law,  or  any  other  lawful  act  done,  or  right,  defence,  or 
limitation,  lawfully  accrued  or  established,  before  the  proTisioo 
in  question  takes  effect;  unless  the  contrary  is  expressly  declared 
in  the  provision  in  question.  As  far  as  it  may  be  neoessazy,  for 
the  purpose  of  avoidmg  such  a  result,  or  carrying  into  effect  such 
a  proceeding  or  other  act,  or  enforcing  or  protecting  snch  a  right, 
defence,  or  limitation,  the  statutes  in  force  on  the  day  before  the 
provision  takes  effect,  are  deemed  to  remain  in  force,  notwith- 
standing the  repeal  thereof. 


I  8858.  Id.f  npon  former  appointment  of  tei 

This  act  does  not  affect  the  appointment  of  a  term,  or  the  desig- 
nation of  one  or  more  judges  to  hold  a  term,  made  pnrraant  to 
the  statutes  in  force  on  the  thirty-first  day  of  August,  1877,  until 
new  terms  are  appointed,  or  one  or  more  judges  are  newly  desig- 
nated, as  prescribed  in  this  act. 

I  8854.  Id.  I  npon  oflleers  and  oflees. 

This  act  does  not  create  a  vacancy  in  any  office  or  employineiit. 
designated  or  referred  to  therein,  by  the  title  or  descnpdon 
thereof,  conUined  in  the  statutes  in  force  on  the  day  before  the 
provision  referring  thereto  takes  effect,  or  by  another  title  or  de- 
scription; nor  does  it  affect  any  provisions  of  those  sUtute,  relat* 
ing  to  the  amount,  or  the  time  or  the  mode  of  payment,  of  tfce 
compensation  of  an  officer  or  employee,  so  designated  or  refcrrea 
to,  who  is  In  office  or  employed  on  that  day;  c«^P^  ™J.  F"*5f 
the  tenure  of  his  office  or  employment  is  not  prescribed  in  tnis  act, 
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he  may  be  remoTed  at  pleasnre  by  the  court,  officer,  or  offieera, 
authorized  by  this  act  to  aopoint  a  person  to  discharge  the  same 
duties.  Until  he  is  removed^  or  his  office  or  place  becomes  other* 
wise  yacantj  the  provisions  of  this  act  apply  to  him,  and  to  the  dis- 
'  charge  of  his  duties.  The  court,  officer,  or  officers,  aathorized  by 
this  act  to  appoint  a  person  to  an  office  or  employment,  may  from 
time  to  time  thus  fill  a  vacancy  .therein. 

I  8355.  [Ani'd,  1882.]  'When  tbis  aet  deemed  to  have  been 
iMi'""«d,  et<u 

For  the  purpose  of  determining  the  efifect  of  the  different  pro- 
Tisions  of  this  net  with  respect  to  each  other,  ihey  arc*  ut^emea  to 
hare  boon  enacted  simultaneously.  For  the  purpose  of  determin- 
ing the  effect  of  this  act  upon  other  acts,  and  the  effect  of 
other  nets  upon  this  act,  chapters  fourteen  to  twenty-two  of  this 
act,  Lolli  incluKive,  are  aeomed  to  have  boen  enacted  on  the  sixth 
day  of  January,  in  the  year  eighteen  hundred  and  eighty;  and 
all  acts-  passed  after  the  last-mentioned  date  are  to  have  the 
same  effect  as  if  they  were  passed  after  this  act, 

i  8866.  "Wben  this  act  takes  effect. 

Subject  to  the  qualifications  contained  in  the  foregoing  sections 
of  this  title,  this  act  shall  take  effect  as  follows:  titles  third  and 
fourth,  and  article. firHt  of  title  fifth  of  chapter  tenth,  on  the  first 
day  of  May,  in  the  year  1877;  the  remainder  of  chapters  first  to 
thirteenth,  both  inclusive,  on  the  first  day  of  September,  in  the 
year  1877;  chapters  fourteenth  to  twenty- first,  both  inclusive,  on 
tlie  fiA*b  day  of  September,  1880;  aud  this  chapter  immediately. 
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CHAPTER  XXIIL 

Supplemental  Provisions. 

TITLV  T.  -  ProrM^lagfl  r«r  the  CiiB4enaatlA«  ^f  Rral  Fropertf. 
TITLK II.    Pro««MllBTi  for  tSM  Rale  of  Corponto  Beat  Praptiir. 

TITLB  I. 
Proceedings  fbr  the  cemJemnation  of  real  propertj. 

Sec.  8857.  TlUo. 

8808.  DeflnltioiM. 

8880.  ProceedlBsi  to  be  Uken  «i  prescribed  In  tbls  Utte. 

8880.  Petition;   what  to  conUln. 

8881.  Notice  to  be  annexed  to  petition;  ■errioe  of. 
3862.  Berrlce  of  petition  and  notice. 

8868.  Appearance  of  infant,  idiot,  Innatlc  or  lutbltnal  dnmkard. 

8864.  Appearance. 

8866.  Anawer;  what  to  contain. 

8866.  Veriflcatlon  of  petition  or  anawer. 

8367.  Trial  of  laaaea. 

8868.  Certain  provislooB  applicable. 

8869.  Judgment;  coete  when  to  defendant;  commlHloneis. 
83T0.  Dctiea  and  powers  of  commisslonei-s. 
8871.  Gonflrmation  or  setting  aside  report;  deposit  when 
8372.  Offer  to  purchase;  costs;  additional  allowance. 
8378.  Jadffment,    how   enforced;   deliTery  possession   of 

writ  of  assistance  to  Issae. 
8874.  Absndonment  snd  discontinaance  of  proceedtnc. 

8870.  Appeal  from  final  orders;  stsy. 

8876.  Appeal  from  judgment  by  plaintiff.. 

8877.  When  general  term  may  direct  a  new  appraisal. 

8878.  Oonfllctlng  daimanta. 

8870.  Party  in  possession  may  stay  on  giving  security. 

8880.  Temporary  possession  pending  proceedings. 

8881.  Notice  of  pendency  of  action  to  be  filed. 

8882.  Power  of  court  to  make  necessary  orders. 
8888.  Repealing  clause;  limitations. 

8884.  When  act  Ukes  effect. 

I  8867.  Title. 

This  title  shall  be  known  as  the  condemnation  law. 

I  8868.    [Am'd»  1896.]    Deflnltlona. 

The  term  "  person/*  when  used  herein,  Includes  a  natural  per- 
son and  also  a  corporation,  joint-stock  association,  the  state  aod 
a  political  division  thereof,  and  any  commission,  board,  board  of 
managers  or  trustees  in  charge  or  having  control  of  any  of  the 
charitable  or  other  institutions  of  the  atatc;  the  term  "  real  prop- 
erty," any  right,  interest  or  easement  therein  or  appurtenances 
thereto;  and  the  term  "owner,"  all  persons  having  any  estate, 
interest,  or  easement  in  the  property  to  be  taken,  or  any  lien, 
charge,  or  incumbrance  thereon.  The  person  instituting  the  pro- 
ceedings shall  be  termed  the  plaintiff;  and  the  person  against 
whom  the  proceeding  is  brought,  the  defendant. 

L.  1806,  cti.  688.    In  effect  May  12,  1886. 

I  8888.  ProeeedlnflTs  to  be  tAken  ma  pveaerlbeA  in  tkis 
title. 

Whenever  any  person  is  authorized  to  acquire  title  to  real  prop- 
erty, for  a  public  use  by  condemnation,  the  proceeding  for  tbtt 
purpose  shall  be  taken  in  the  manner  prescribed  in  thia  title. 
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I  88O0.  Petltioai  wliat  to  oontalii. 

The  proceeding  shall  be  institnted  by  the  presentation  of  a  pe- 
tition by  the  pmintiff  to  the  supreme  court,  setting  forth  the 
following  facts: 

1.  [Am'd,  1880.]  His  name,  place  of  residence,  and  the  busi- 
neas  in  which  engaged;  if  a  corporation  or  point-stock  association, 
whether  foreign  or  domestic,  its  principal  place  of  business  within 
the  state,  the  names  and  places  of  residence  of  its  principal 
officers,  and  of  its  directors,  trustees  or  board  of  managers,  as 
the  case  may  l>e,  and  the  object  or  purpose  of  its  incorporation 
or  association;  if  a  political  dirision  of  the  state,  the  names  and 
places  of  r  lidence  of  its  principal  officers;  and  if  the  state,  or 
any  commission  or  board  of  managers  or  trustees  in  charge  or 
haTing  control  of  any  of  the  charitable  or  other  institutions  of 
the  state,  the  name,  place  of  residence  of  the  officer  acting  in  its 
or  their  behalf  in  the  proceedings. 

2.  A  specific  description  of  the  property  to  be  condemned,  and 
its  location,  by  metes  and  bounds,  with  reasonable  certainty. 

3.  The  public  use  for  which  the  property  is  required  and  a  con« 
ciae  statement  of  the  facts  showing  the  necessity  of  its  acquisition 
for  such  use. 

4.  The  names  and  places  of  residence  of  the  owners  of  the  prop- 
erty; if  an  infant,  the  name  and  place  of  residence  of  his  general 
l^nardian,  if  he  has  one;  if  not,  the  name  and  place  of  residence 
of  the  person  with  whom  he  resides;  if  a  lunatic,  idiot,  or  habitual 
dmnkard.  the  name  and  place  of  residence  of  his  committee  or 
traatee,  if  he  has  one;  if  not,  the  name  and  place  of  residence  of 
tbe  person  with  whom  he  resides.  If  a  non-resident,  haying  an 
agent  or  attorney  residing  in  the  state  authorized  to  contract  for 
the  aale  of  the  property,  the  name  and  place  of  residence  of  su<^ 
aiT^nt  or  attorney;  if  the  name  or  place  of  residence  of  any  owner 
cmnnot  after  diligent  inquiry  be  ascertained,  it  may  be  so  stated 
with  a  specific  statement  of  the  extent  of  the  inquiry  which  has 
been  made. 

5.  That  the  plaintiff  has  been  unable  to  agree  with  the  owner 
of  the  property  for  its  purchase,  and  the  reason  of  sudi  inability. 

6.  The  Yalue  of  the  property  to  be  condemned. 

T.'  A  statement  that  it  is  the  intention  of  the  plaintiff,  in  good 
faith,  to  complete  the  work  or  improyement,  for  which  the  prop- 
erty is  to  be  condemned;  and  that  all  the  preliminary  steps  re- 
quired by  law  haye  been  taken  to  entitle  nim  to  institute  the 
proceeding. 

S.  A  demand  for  relief,  that  it  may  be  adjudged  that  the  public 
use  requires  the  condemnation  of  the  real  property  described,  and 
that  the  plaintiff  is  entitled  to  take  and  hold  such  property  for 
the  public  use  specified,  upon  making  compensation  therefor,  and 
that  commissioners  of  appraisal  be  appointed  to  ascertain  the  com- 
penaatlon  to  be  made  to  the  owners  for  the  property  so  taken. 

I..  1806.  eh.  BDP.    In  effect  May  12,  1886. 

I  8861.  Ifotlee  to  be  annexed  to  petition  j  serTiee  of. 

There  must  be  annexed  to  the  petition  a  notice  of  the  time  and 
place  at  which  it  will  be  presented  to  a  special  term  of  the  stt- 
nrome  court  held  in  the  jndlcinl  district  where  the  property  or 
Fome  portion  of  It  is  sltiisted.  nnd  a  copy  of  the  petition  and  notice 
fwTTivt  be  f^erred  upon  all  the  owners  of  the  property  at  least  eight 
dnjB  prior  to  its  presentation. 
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I  8862.  Service  of  pettttom  ana  motloe. 

Bervice  of  the  petition  and  notice  most  be  mode  in  the  same  naii- 
ner  as  the  serTlce  of  a  summona  in  an  action  in  the  BUiirem:*  ooart 
is  required  to  be  made,*  and  all  the  provisions  of  articles  one  and 
two  of  title  one  of  chapter  five  of  this  act,  which  relate  to  the 
service  of  a  summons,  either  personally  or  In  any  other  way,  and 
the  mode  of  proving  service,  snail  apply  to  the  service  of  the  peti- 
tion and  notice.  If  the  defendant  has  an  agent  or  attorney  re- 
siding in  this  state,  authorised  to  contract  for  the  sale  of  the  real 
property  described  in  the  petition,  service  upon  such  acent  or  at- 
torney will  be  sufficient  service  upon  jroch  defendant.  In  case  the 
defendant  is  an  infant  of  the  age  of  fourteen  years  or  upwards,  s 
copy  of  the  petition  and  notice  shall  also  be  served  upon  his 
general  guardian,  if  he  has  one;  if  not,  upon  the  penon  with 
whom  he  resides. 

I  8808.  Appearance  of  Infant,  Idiot,  Innatle  or  kAMtaal 
dmnkard. 

If  a  defendant  is  an  infant,  idiot,  lunatic  or  habitual  drunkard, 
it  shall  be  the  duty  of  his  general  guardian,  comniittee  or  trnstcv. 
If  he  has  one,  to  appear  for  him  upon  the  presentation  of  tb^ 
petition  and  attend  to  his  interests,  and  in  case  he  has  none,  or 
In  case  his  general  guardian,  committee  or  trustee  fails  to  appear 
for  him,  the  court  snail,  upon  the  presentation  of  the  petition  sd>I 
notice,  with  proof -of  service,  witnout  further  notice,  am»olttt  s 
guardian  ad  litem  for  such  defendant,  whose  duty  it  shau  be  to 
appear  for  him  and  attend  to  his  interests  in  the  proceeding,  and, 
if  deemed  necessary  to  protect  his  rights,  the  court  may  re<jnhf 
a  general  guardian,  committee  or  trustee,  or  a  guardian  ad  htesi 
to  give  security  in  such  sum  and  with  such  sureties  as  the  conrt 
may  approve.  If  a  service  other  than  persona!  has  been  nsde 
npon  any  defendant,  and  he  does  not  appear  upon  the  presentatiss 
of  the  petition,  the  court  shall  appoint  some  competent  atteraey 
to  appear  for  Mm  and  attend  to  his  interests  in  the  proceeding. 

I  3804,  AppoaraAoe. 

The  provisions  of  law  and  of  the  rules  and  practice  of  the  covit, 
relating  to  the  appearance  of  parties  in  person  or  by  attorney  io 
actions  in  the  supreme  court,  shull  applv  to  tlie  proceeding  froir> 
and  after  the  eervice  of  the  petition,  nnd  all  snbsequcnt  orders, 
notices  and  papers  may  be  served  upon  the  attorney  appc'firing  and 
upon  a  gu<i**dian  ad  litem  in  the  same  manner  and  with  the  saio-* 
effect  as  the  service  of  papers  in  an  action  in  the  supreme  court 
may  be  made. 

1 836(».  Answeri  wMat  to  eontaUi* 

Upon  presentation  of  the  petition  and  notice  with  proof  of  ser 
vice  thereof,  an  owner  of  the  property  may  appear  and  Inter 
pose  an  answer,  which  must  contain  a  general  or  specific  denial 
of  each  material  allegation  of  the  petition  controverted  by  hfaa. 
or  of  any  knowledge  or  information  thereof  saffldont  to  farm  s 
belief,  or  a  statement  of  new  matter  constituting  a  defence  to 
the  proceeding. 


|8a6«.  VerlAcatton  of  petition  or  anawer. 

A  petition  or  answer  must  be  verified,  and  the  provisions  of 
this  act  relating  to  the  form  and  contents  of  the  verification  of 
pleadings  in  courts  of  record,  and  the  peraona  by  whom  H  9U 
be  made,  shall  apply  to  the  verification. 
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18867.  Trial  Of  !■•««■« 

The  court  shall  try  any  Isstie  raited  by  the  petition  and  answer 
at  such  time  and  place  as  it  may  direct,  or  it  may  order  the  same 
to  be  referred  to  a  referee  to  hear  and  determine,  and  upon  snch 
trial  the  court  or  referee  shall  file  a  decision  in  writing,  or  deliver 
the  same  to  the  attorney  for  the  prevailing  party,  witnin  twen^ 
days  after  the  final  submission  of  the  proofs  and  allegations  of 
the  parties,  and  the  provisions  of  this  act  relating  to  the  form 
and  contents  of  decisions  upon  the  trial  of  issues  of  fact  by  the 
court  or  a  referee,  and  to  making  and  filing  exceptions  thereto, 
and  the  making  and  settlement  of  a  case  for  the  review  thereof 
upon  appeal,  and  to  the  proceedings  which  may  be  had  ih  case 
such  decision  Is  not  filed  or  delivered  within  the  time  herein  re« 
quired,  and  to  the  powers  of  the  court  and  referee  upon  such 
trial,  sLall  be  applicable  to  a  trial  and  decision  tmder  the  title. 

ffSSes.  Certmin  pTOvlstona  applicable* 

The  provisions  of  title  one  of  chapter  eight  of  this  act  shall 
also  apply  to  proceedings  had  under  tnis.  title. 

IS368.  (Am'dy    1886.]    Jvdvment|   costs   vrbea   to    doioalU 
anil  comiaiasloaers* 

Judgment  shall  be  entered  pursuant  to  the  direction  of  the 
court  or  referee  in  the  decision  filed.  If  In  favor  of  the  defendant, 
the  petition  shall  be  dismissed,  with  costs  to  be  taxed  by  the  clerk» 
at  the  same  rates  as  are  allowed,  of  course,  to  a  defendant  pre- 
vailing in  an  action  in  the  supreme  court,  including  the  allowancea 
for  proceedings  before  and  after  notice  of  trial.  If  the  decision  ia 
in  favor  of  th^  plaintiff,  or  if  no  answer  has  been  interposed  and 
it  appears  from  the  petition  that  he  is  entitled  to  the  relief  de- 
manded. Judgment  snail  be  entered,  adjudging  that  the  con* 
demnation  of  the  real  property  describea  is  necessary  for  the 
public  use,  and  that  the  plaintifl  is  entitled  to  take  and  hold  the 
property  for  the  public  use  specified,  upon  making  compensation 
therefor,  and  the  court  shall  thereupon  appoint  three  disinter- 
ested and  competent  freeholders,  residents  of  the  judicial  dis- 
trict embracing  the  county  where  the  real  property  or  some  part 
of  it  is  situated,  or  of  some  county  adjoining  such  Judicial  dis- 
tricL  commissioners  to  ascertain  the  compensation  to  be  made 
to  the  owners  for  the  property  to  be  taken  for  the  public  use 
specified,  and  fix  the  time  and  place  for  the  first  meeting  of  tiie 
commissioners.  Provided,  however,  that  in  any  such  proceeding 
instituted  within  the  first  or  second  Judicial  district,  such  com 
missioners  shall  be  residents  of  the  county  where  the  real  prop- 
erty, or  some  part  of  it,  is  situated,  or  of  some  adjoining  county. 
If  a  trial  has  been  had,  at  least  eight  days'  notice  of  such  ap- 
pointment must  be  given  to  all  the  defendants  who  have  appeared. 
The  parties  may  waive,  in  writing,  the  provisions  of  this  section 
fls  to  the  residence  of  the  commissioners,  and  In  that  case  they 
may  be  residents  of  any  county  in  the  State.  Where  owners  of 
separate  properties  are  Joined  In  the  same  proceeding,  or  sepa- 
rate properties  of  the  same  owner  are  to  be  condemned>  more 
than  one  set  of  commissioners  may  be  appointed. 

Xi.  1808,  eh.  080. 

/i   3870.  (Aia'4»  1898,  1918.]     Datloa  and  powers  of  comM 
■■loners. 

The  commissioners  shall  take  and  subscribe  the  constitutional 
oath  of  office.  Any  of  tbeni  may  issue  subpoenas  and  administer 
oaths  to  witnesses;  a  majority  of  them  may  adjourn  the  proceeding 
before  them,  from  time  to  time  in  their  discretion.  Whenever 
tb<Qr  mettt  etoept  by  appoiutmem  of  the  court  or  pursuant  to 
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adjournment,  they  shall  cause  at  least  eight  days*  Dotice  of  sach 
meeting  to  be  given  to  the  defendants  who  have  appeared,  or 
their  agents  or  attorneys.  They  shall  view  the  premises  described 
in  the  petition,  and  hear  the  proof  and  allegations  of  the  parties, 
and  reduce  the  testimony  taken  by  them,  if  any,  to  writing,  and 
after  the  testimony  in  each  case  is  closed,  they,  or  a  majority  of 
them,  all  being  present,  shall,  without  unnecessary  delay  ascertain 
and  determine  the  compensation  which  ought  justly  to  be  made 
by  the  plaintiff  to  the  owners  of  the  property  appraised  by  them: 
and,  in  fixing  the  amount  of  such  compensation,  they  shall  not 
make  any  allowance  or  deduction  on  account  of  any  real  or  sap- 
posed  benefits  which  the  owners  nuiy  derive  from  the  public  use 
for  which  the  property  is  to  be  taken,  or  the  construction  of  any 
proposed  improvement  connected  with  such  public  use.  But  in 
case  the  plaintiff  is  a  railroad  corporation  and  such  real  property 
shall  belong  to  any  other  railroad  corporation,  the  commissiooerB 
on  fixing  the  amount  of  such  compensation,  shall  fix  the  same  at 
its  fair  value  for  railroad  purposes.  They  shall  make  a  report 
of  their  proceedings  to  the  supreme  court  with  the  minutes  of  the 
testimony  taken  by  them,  if  any;  and  they  shall  each  be  entitled 
to  six  dollars  for  services  for  every  day  they  are  actually  en- 
gaged in  the  performance  of  their  duties,  and  their  neoessaiy 
expenses  to  be  paid  by  the  plaintiff;  provided,  that  in  proceedings 
within  the  counties  of  New  York  and  Kings  such  commissioners 
shall  be  entitled  to  such  additional  compensation  not  exceeding 
twenty-five  dollars  for  every  such  day,  as  may  be  awarded  by 
the  court,  and  provided  that  in  proceedings  instituted  by  a  village 
or  any  board  thereof  under  this  title  such  commissioners  shall 
be  entitled  to  such  additional  compensation,  not  exceeding  five 
dollars  for  every  such  day,  as  may  be  awarded  by  the  court. 
Am'd  L.  1898,  ch.  384;  L.  1918,  ch.  232.     In  effect  Sept   1,  1913. 

A   3371.    Conflrmatioii    or    aettinff    aside    report}    deposit 
en  payable. 

Upon  filing  the  report  of  the  commissioners,  any  party  may 
move  for  its  confirmation  at  a  special  term,  held  in  the  district 
where  the  property  or  some  part  of  it  is  situated,  upon  notice 
to  the  other  parties  who  have  appeared,  and  upon  such  motion, 
the  court  may  confirm  the  report,  or  may  set  it  aside  for  irregu- 
larity, or  for  error  of  law  in  the  proceedings  before  the  commis- 
sioucrs,  or  upon  the  ground  that  the  award  is  excessive  or  in- 
sufficient. If  the  report  is  set  aside,  the  court  may  direct  a  re- 
hearing before  the  same  commissioners,  or  may  appoint  new 
commissioners  for  that  purpose,  and  the  proceedings  upon  such 
rehearing  shall  be  conducted  in  the  manner  prescribed  for  the 
original  hearing,  and  the  same  proceedings  shall  be  had  for  the 
confirmation  of  the  second  report,  as  are  herein  prescribed  for 
the  confirmation  of  the  first  report.  If  the  report  is  confirmed, 
the  court  shall  enter  a  final  order  in  the  proceeding,  directing  that 
compensation  shall  be  made  to  the  owners  of  the  property,  pur- 
suant to  the  determination  of  the  commissioners,  and  that  upon 
payment  of  such  compensation,  the  plaintiff  shall  be  entitled  to 
enter  into  the  possession  of  the  property  condemned,  and  take 
and  hold  it  for  the  public  use  specified  in  the  judgment.  Deposit 
of  the  money  to  the  credit  of,  or  payable  to  the  order  of  the 
owner,  pursuant  to  the  direction  of  the  court,  shall  be  deemed 
a  payment  within  the  provisions  of  this  title. 

I   3872.   Offer  to  pnrcliaaei   eoatS|   additional   allowaaee. 

^  In  all  cases  where  the  ow^ner  is  a  resident  and  not  under  legal 

_diBability  to  convey  title  to  real  property,  the  plaintli!^  before 
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gervice  of  his  petition  and  notice,  may  make  a  wrHtPD  oflPer  to 
purchase  the  property  at  a  specified  price,  which  mus':  within  ten 
days  thereafter  be  filed  iu  the  office  of  the  clerk  of  the  county 
where  the  property  is  situated;  and  which  cannot  be  given  in 
evidence  before  the  commissioners,  or  considered  by  them.  The 
owner  may  at  the  time  of  the  presentation  of  the  petition,  or  at 
any  time  previously,  serve  notice  in  writing  of  the  acceptance  of 
plaintiff's  offer,  and  thereupon  the  plaintiff  may,  upon  filing  the 
petition,  with  proof  of  the  making  of  the  offer  and  its  acceptance, 
enter  an  order  that  upon  payment  of  the  compensation  agreed 
upon,  he  may  enter  into  possession  of  the  real  property  described 
in  the  petition,  and  take  and  hold  it  for  the  public  use  therein 
specified.  If  the  offer  is  not  accepted,  and  the  compensation 
awarded  by  the  commissioners  does  not  exceed  the  amount  of  the 
offer  with  interest  from  the  time  it  was  made,  no  costs  shall  be 
allowed  to  either  party.  If  the  compensation  awarded  shall  ex- 
ceed the  amount  of  the  offer  with  interest  from  the  time  it  was 
made,  or  if  no  offer  was  made,  the  court  shall,  in  the  final  order, 
direct  that  the  defendant  recover  of  the  plaintiff  the  cost  of  the 
proceeding,  to  be  taxed  by  the  clerk  at  the  same  rate  as  is  al- 
lowed, of  course,  to  the  defendant  when  he  is  the  prevailing  party 
in  an  action  in  the  supreme  court,  including  tue  allowances  for 
proceedings,  before  and  after  notice  of  trial,  and  the  court  may 
alBO  grant  an  additional  allowance  of  costs,  not  exceeding  five 
per  centum  upon  the  amount  awarded.  The  court  shall  also 
direct  in  the  final  order  what  sum  shall  be  paid  to  the  general 
or  special  guardian,  or  committee  or  trustee  of  an  infant,  idiot, 
lunatic  or  habitual  drunkard,  or  to  an  attorney  appointed  by  the 
court  to  attend  to  the  interests  of  any  defendant  upon  whom 
other  than  personal  service  of  the  petition  and  notice  may  have 
been  made,  and  who  has  not  appeared,  for  costs,  expenses  and 
counsel  fees,  and  by  whom  or  out  of  what  fund  the  same  shall 
be  paid.  If  a  trial  has  been  had,  and  all  the  issues  determined 
in  favor  of  the  plaintiff,  costs  of  the  trial  shall  not  be  allowed 
to  the  defendant,  but  the  plaintiff  shall  recover  of  any  defendant 
answering  the  costs  of  such  trial  caused  by  the  interposition  of 
the  unsuccessful  defence,  to  be  taxed  by  the  clerk  at  the  same 
rate  as  is  allowed  to  the  prevailing  party  for  the  trial  of  an 
action  in  the  supreme  court. 

f   33T8.  Jndflrueiitf  how  enf creed}  delivery  poaveMlon  of 
premiaevf  when  writ  of  aaalatance  to   laaue. 

Upon  the  entry  of  the  final  order,  the  same  shall  be  attached 
to  the  judgment-roll  in  the  proceeding,  and  the  amount  directed 
to  be  paid,  either  as  compensation  to  the  owners,  or  for  the  costs 
or  expenses  of  the  proceeding,  shall  be  docketed  as  a  judgment 
against  the  person  who  is  directed  to  pay  the  same,  and  it  shall 
have  all  the  force  and  effect  of  a  money  judgment  in  an  action 
in  the  supreme  court,  and  collection  thereof  may  be  enforced  by 
execution  and  by  the  same  proceedings  as  judgments  for  the 
recovery  of  money  in  the  supreme  court  may  be  enforced  under 
the  provisions  of  this  act.  When  payment  of  the  compensation 
aiKrarded,  and  costs  of  the  proceeding,  if  any,  has  been  made,  as 
directed  in  the  final  order,  and  a  certified  copy,  of  such  order  has 
been  served  upon  the  owner,  he  shall,  upon  demand  of  the  plain- 
tiff, deliver  possession  thereof  to  him,  and  in  case  possession 
IS  not  delivered  when  demanded,  the  plaintiff  may  apply  to 
the  court  without  notice,  unless  the  court  shall  require  notice 
to  be  given,  upon  proof  of  such  payment  and  of  service  ot  the 
copy  order,  and  of  the  demand  and  non-compliance  therewith,  for 
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ft  writ  of  aMUtanee,  and  the  court  shall  thereupon  cause  anch 
writ  to  be  issued,  which  shall  be  executed  in  the  same  manner 
as  when  issued  in  other  cases  for  the  dellTery  of  possession  of 
real  property. 


I  88T4.  (Am'd,  1804.]  AbaMdOMmeiit  and  dlseontlMwaaee 
of  proeeedlBff. 

Upon  the  application  of  the  plaintiff  to  be  made  at  any  time 
after  the  presentation  of  the  petition  and  before  the  expiration 
of  thirty  days  after  the  entry  of  the  final  order,  upon  eight  days' 
notice  of  motion  to  all  other  parties  to  the  proceeding  who  have 
appeared  therein  or  upon  an  order  to  show  cause,  the  c  'Urt  may, 
in  its  discretion,  and  for  good  cause  shown,  authorise  and  direct 
the  abandonment  and  discontinuance  of  the  proceeding,  upon 
payment  of  the  fees  and  expenses,  if  any,  of  the  commlsaioners, 
and  the  costs  and  expenses  directed  to  be  paid  in  such  final  order, 
if  such  final  order  shall  have  been  entered,  and  upon  such  other 
terms  and  conditions  as  the  court  may  prescribe;  and  upon  the 
entry  of  the  order  granting  such  application  and  upon  compbanee 
with  the  terms  and  conditions  therein  prescribed,  payment  of  the 
amount  awarded  for  compensation,  if  such  compensation  shall 
have  been  theretofore  awarded,  shall  not  be  enforced,  but  in 
such  case,  if  such  abandonment  and  discontinuance  of  the  pro* 
ceeding  be  directed  upon  the  application  of  the  plaintiff,  the  order 
granting  such  application,  if  permitting  a  renewal  of  such  pro- 
ceedings,  shall  proride  that  proceedings  to  acquire  title  to  su^ 
lands  or  any  part  thereof  shall  not  be  renewed  by  the  plaintiff 
without  a  tender  or  deposit  in  court  of  the  amount  of  the  award 
and  interest  thereon. 

L.  1804,  ch.  47S. 


I  88T6.  lAm*df  18115.]    Appeal  ff»oflt  flMal  ardemf  star* 

Appeal  may  be  taken  to  the  appellate  division  of  the  supreme 
court  from  tne  final  order,  within  the  time  provided  for  appeals 
from  orders  by  title  four  of  chapter  twelve  of  this  act;  and  all 
the  provisions  of  such  chapter  relating  to  appeals  to  the  appellate 
division  of  the  supreme  court  from  orders  of  the  special  term 
shall  apply  to  such  appeals.  Such  appeal  will  bring  up  for  review 
all  the  proceedings  subsequent  to  the 'judgment,  but  tne  judgment 
and  proceedings  antecedent  thereto  may  be  reviewed  on  such 
appeal,  if  the  appellant  states  in  hi&  notice  that  the  same  will  be 
brought  up  for  review,  and  exceptions  shall  have  been  filed  to 
the  decision  of  the  court  or  the  referee,  and  a  case  or  a  case 
and  exceptions  shall  have  been  made,  settled  and  allowed,  as 
required  oy  the  provisions  of  this  act.  for  the  review  of  the  trial 
of  actions  in  the  supreme  court  wiUiout  a  Jury.  The  proceed- 
ings of  the  plaintiff  shall  not  be  stayed  upon  such  an  appeal 
except  by  oraer  of  the  court,  upon  notice  to  him.  and  the  appeal 
shall  not  affect  his  possession  of  the  property  taken,  and  the  ap> 
peal  of  a  defendant  shall  not  be  heard  except  on  hJa  atipnlatiM 
not  to  disturb  such  possession. 

L.  1809,  ch.  046. 


i  88Te,  [Am'd,  1896.]    Appeal  from  |adffm«at  br  plalatttL 

If  a  trial  has  been  had  and  judgment  entered  in  favor  of  the 
defendant,  the  plaintiff  may  appeal  therefrom  to  the  appellate 
division  of  the  supreme  court  within  the  time  provided  for  ap* 
peals  from  judgments  by  title  four  ef  chapter  twelve  of  this  mC^ 
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and  all  the  proTisioBs  of  said  chapter  relating  to  appeals  from 
indgtaeutB  ahail  apply  to  snch  appeals;  and  on  the  hearing  of  the 
»ppeal  the  appellate  dlTision  may  affirm,  reverse  or  modify  t&e 
Judgment,  and  in  case  of  reversal  may  grtLut  a  new  trial,  or 
«iirect  that  judgment  be  entered  in  faror  of  the  plaintiff.  If  the 
Judgment  is  affirmed,  costs  shall  be  allowed  to  the  respondent,  but 
\t  rerersed  or  modiHed,  no  costs  of  the  appeal  shall  be  allowed 
to  either  party. 
It.  180G.  eta.  M6. 


g  IIST7.  lAr'lieM  ffeaerml  term  mmT'  diveet  a  nevr  «ppr«Ia»l. 

On  the  hearing  of  the  appeal  from  the  final  order  the  court  may 
lirect  a  new  appraisal  before  the  same  or  new  commissioners, 
in  its  discretion,  and  the  report  of  such  commissioners  shall  be 
final  and  condusiTe  upon  all  parties  interested.  If  the  amount 
o^  the  compensation  to  be  paid  is  increased  by  the  last  report. 
the  difference  shall  be  a  lien  upon  the  land  appraised,  and  shall 
be  paid  to  the  parties  entitled  to  the  same,  or  shall  be  deposited 
as  the  court  shall  direct;  and  if  the  amount  is  diminished,  the 
difference  shall  be  refunded  to  the  plaintiff  by  the  party  to  whom 
the  same  may  have  been  paid,  and  Judgment  therefor  may  be 
rendered  by  the  court,  on  the  filing  of  the  last  report,  against  the 
parties  liable  to  pay  the  same. 

g  3378.  Conllietiaiff  olatmants. 

If  there  are  adverse  and  conflicting  claimants  to  the  money, 
or  any  part  of  it,  to  be  paid  as  compensation  for  the  property 
taken,  the  court  may  direct  the  money  to  be  paid  into  the  couit 
hy  the  plaintiff,  and  may  determine  who  is  entitled  to  the  same, 
und  direct  to  whom  the  same  shall  be  paid,  and  may,  in  its  dls- 
ervtkm,  oider  a  reference  to  ascertain  the  facts  on  which  such 
datermiaation  and  dlrectloa  ar«  to  be  made. 


g   3373.  [Am'd,  1900.1    FartT  13  voasMflloa  asar  afar  ^3 
0lvf »3   Mcarlty. 

At  any  stage  of  the  proceeding  the  court  may  authorise  tha 
plaintiff,  if  ia  possession  of  the  property  sought  to  be  condemned, 
to  continue  in  poesession,  and  may  stay  all  actions  or  proceed- 
i333  against  him  on  account  thereof,  upon  giving  security,  or 
depoaiattg  such  sum  of  money  as  the  court  may  direct  to  l>e 
hesSaa  security  for  the  payment  of  the  compensation  which 
msy  be  finally  awarded  to  the  owner  therefor  and  the  costs  of 
the  proceedings,  and  in  every  such  case  the  owner  may  con- 
duct the  proceeding  to  a  conclusion,  if  the  plaintiff  delays  or 
neetects  to  prosecute  the  same.  When  the  Unal  award  to  any 
owner  is  less  than  fifty  dollars,  in  proceedings  to  condemn  a  right 
of  ^ray,  for  telephone  or  telegraph  poles  and  wires,  the  allow- 
ance of  costs,  if  any,  and  the  amount  thereof  not  exceeding 
that  preaeribed  by  statute,  shall  be  la  the  discretion  of  the 
eoart  In  any  action  or  proceeding  that  may  have  been  or  may 
hereafter  be  stayed,  if  the  telephone  or  telegraph  poles  and 
wfrea.  in  such  action  or  proceeding  so  stayed,  shall  have  been 
erected  for  more  than  three  yeara  prior  to  the  commencement 
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i  8380.  Tevtporary  poaseMilon  pending  proeeedti 

When  an  answer  to  the  petition  has  been  interposed,  and  it 
appears  to  the  satisfaction  of  the  court  that  the  public  interests 
""^U  be  prejudiced  bjr  delay,  it  may  direct  that  the  plaintiff  be 
permitted  to  enter  immediately  upon  the  real  property  to  be 
taken,  and  devote  it  temporarily  to  the  public  use  specified  in 
the  petition,  upon  depositing  with  the  court  the  sum  stated  in  the 
answer  as  the  value  of  the  property,  and  which  sum  shall  be 
applied,  so  far  as  it  may  be. necessary  for  that  purpose,  to  the 
payment  of  the  award  that  may  be  made,  and  the  costs  and 
expenses  of  the  proceeding,  and  the  residue,  if  any,  returned  to 
the  plaintiff,  and,  in  case  the  petition  should  be  dismissed,  or  w 
award  should  be  made,  or  the  proceedings  should  be  abandonee 
by  the  plaintiff,  the  court  shall  direct  that  the  money  so  deposited, 
so  far  as  it  may  be  necessary,  shall  be  applied  to  the  payment 
of  any  damages  which  the  defendant  may  have  sustained  by  snch 
entry  upon  and  use  of  his  property,  and  his  costs  and  expenses 
of  the  proceeding,  such  damages  to  be  ascertained  by  the  court, 
or  a  referee  to  be  appointed  for  that  purpose,  and  if  the  sum  so 
deposited  shall  be  insufficient  to  pay  such  damages,  and  all  costs 
and  expenses  awarded  to  the  defendant,  judgment  shall  be  entered 
against  the  plaintiff  for  the  deficiency,  to  be  enforced  and  col- 
lected in  the  same  manner  as  a  judgment  in  the  supreme  court; 
and  the  possession  of  the  property  shall  be  restored  to  the  de- 
fendant. 

i  8881.  Notiee  of  pendeMoy  of  Action  to  bo  lllod. 

Upon  service  of  the  petition,  or  at  any  time  afterwards  before 
the  entry  of  the  final  order,  the  plaintiff  may  tile  in  the  clerk's 
office  of  aach  county  where  any  part  of  the  property  is  situated, 
a  notice  of  the  pendency  of  the  proceeding,  stating  the  names 
of  the  parties  and  the  object  of  the  proceeding,  and  containinjr 
a  brief  description  of  the  property  affected  thereby,  and  fron 
the  time  of  filing,  such  notice  shall  be  constructive  notice  to  a 
purchaser,  or  incumbrancer  of  the  property  affected  thereby,  from 
or  against  a  defendant  with  respect  to  whom  the  notice  k. 
directed  to  be  indexed,  as  herein  prescribed,  and  a  person  whose 
convevance  or  incumbrance  is  subsequently  executed  or  subse- 
quently recorded,  is  bound  by  all  proceedings  taken  in  the  pro- 
ceeding after  the  filing  of  the  notice,  to  the  same  extent  aa  if 
he  was  a  party  thereto.  The  county  clerk  must  immediately 
record  such  notice  when  filed  in  the  book  in  his  office  kept  for 
the  purpose  of  recording  notices  of  pendency  of  actions,  and 
index  it  to  the  name  of  each  defendant  specified  in  the  direction 
appended  at  the  foot  of  the  notice,  and  subscribed  by  the  plaintiff 
or  his  attorney. 

I  8882.  Power  of  eourt  to  maice  Mooesaary  orders. 

In  proceedings  under  this  title,  where  the  mode  or  manner  of 
conducting  all  or  any  of  the  proceedings  therein  is  not  expreaaiv 
provided  for  by  law,  the  court  before  whom  such  proceeding 
may  be  pending,  shall  have  the  power  to  make  all  necessary 
orders  and  give  necessary  directions  to  carry  into  effect  th« 
object  and  intent  of  tiiis  title,  and  of  the  several  acts  conferrina 
authority  to  condemn  lands  for  public  use,  and  the  practice  in 
such  cases  shall  conform,  as  near  as  may  be,  to  the  ordinal;} 
practice  in  such  court. 
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I  S888.  Repealing  clause  |  Itmttattona. 

80  much  of  all  acts  and  parts  of  acts  as  prescribe  a  method 
of  procedure  in  proceedings  for  the  condemnation  of  real  property 
for  a  public  use  is  repealed,  except  such  acts  ana  parts  of  acts 
as  prescribe  a  method  of  procedure  for  the  condemnation  of  real 
property  for  public  use  as  a  highway,  or  as  a  street,  avenue,  or 
public  place  in  an  incorporated  city  or  Tillage,  or  as  may  pre- 
scribe methods  of  procedure  for  such  conaem nation  for  any 
public  use  for,  by,  on  behalf,  on  the  part,  or  in  the  name  of  the 
corporation  of  the  city  of  New-York,  known  as  the  mayor, 
aldermen,  and  commonalty  of  the  city  of  New-York,  or  by 
whatever  name  known,  or  by  or  on  the  application  of  any  board, 
department,  commissioners  or  other  officers  acting  for  or  on 
behalf  or  in  the  name  of  such  corporation  or  city,  or  where  the 
title  to  the  real  property  so  to  be  acquired  vests  in  such  corpora- 
tion or  in  such  city;  and  ail  proceedings  for  the  condemnation 
of  real  property  embraced  within  the  ezcpptions  onnmcrntcd  in 
this  section  are  exempted  from  the  operation  of  this  title. 

L.  1800.  ch.  247. 

I  8884.  'When  act  takes  effect. 

This  title  shall  take  effect  on  the  first  day  of  May,  one  thou- 
sand eight  hundred  and  ninety,  and  shall  not  affect  any  proceed 
ing  prerionidy  commenced. 
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TITLE  n. 
Proeoedingi  for  the  sale  of  corporate  real  prop«rt7. 

^ec.  8880.  ProcMdlngi  by  corpomtlonfl.  etc.,  to  be  piiranant  to  tte 
of  tblB  title. 
8891.  Petition  and  contents. 

8392.  Hearing  of  application;  notice;  referee  to  take  .prooCa. 
8883.  Order;  when  application  for,  may  be  oppoaed. 
8894.  ]naolT«at  corporation  or  aiwoclatloa;  notloa  to  eredlton. 
8896.  Berrlce  of  notlcea. 

8896.  rower  o'  court  to  make  neceaaaty  orders, 
KtUi.  Wbeu  act  takea  effect: 

l§  88t>o-»3f>7.    [Repealed   bv  L.   1909,  chs.  28  and  34.. 
Conaolidnted   Laws,    tits.   General   Corporation   Law,    Si    70-7^ 
330/  Joint  Stock  Association  Law.  J  8.J 


e.  88.  t.  8  MECHANICS'  LIENS.  8§  339&-3419 

TiTiiB  in. 

[Added  hj  Ii.  1807,  eh*  419.    Id  •fliMt  Sept.  1.  1897.] 

DToTS.— Ch.  419  proTldM  that  this  and  following  title  thall  be  Inserted  in  ch.  S  of 
•he  eode.  Ertdently  error  for  oh.  as.  and  Ch^y  are  Mre  Incerted  aooordlng  to  notloa 
eiunbere.] 

Proceedings  for  the  enforcement  of  mechanics'  liens  on 

real  property. 


Pnrpoee  of  title ;  definitions. 
tan.  Snf  oroement  of  a  meehanlo's  Hee  on  real  propeitr* 
Sluo.  Enforcement  of  alien  under  contracts  for  a  pnbUo  Improrement. 
8401.  Action  in  a  court  of  record ;  consolidation. 
SIKJ8.  Parties  to  action  in  a  court  of  record. 
SKS  Equities  of  lienors  to  be  determined. 
3404.  Action  In  a  court  nO'  of  record. 
8406.  When  personal  seryice  can  not  be  made. 

8406.  Proceedings  on  return  of  summons ;  Judgment  hy  defanlti. 

8407.  Issue;  how  tried. 

8408.  Executions. 

8Att.  Appeals  fromjudgments  in  courts  not  of  reoord. 
Siia  Transcripts  of  Judgment  in  ^.ourts  not  of  reoord. 
8ill.  Oost  and  dlsbursem«'nts. 
Stia.  Judgment  in  case  of  failure  to  establish  lien. 
8418.  Offer  to  pay  into  court. 
SA14.  Preference  ever  eoBtraetors. 

SA15.  Judgment  may  direct  delirery  of  property  in  lieu  ef  money. 
SiML  Judgment  for  deficiency. 
8117.  Dlsonarge  of  mechanic^'  Hen  by  order  of  court. 

SA18.  Judgments  in  actions  to  forelose  liens  on  account  of  public  ImproreoMiita 
SAlf .  Judgment  In  action  to  fneolese  a  mecbanlo's  Iten  on  proper^  ot  a  lell- 
leed  oorporatlon. 

Iff  88fN«-84i9.    [Repealed  by  L,  1909,  ch.  8a    See  Consolidated 
C^ayre,  tit.  Lien  Law,  H  40-61.] 
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II  341»-«1  LIBN8  ON  VESBBLS. 

TITLE  IT. 

[Added  br  L-  1807,  «h.  41*.    tn  cSaot  Bvpt.  1,  1 

rilMa.— Tlw  dmpUaalt  I  Ml*.  MXl  HnanmeBt  at  HoHoa  Dambm  la 
ttOa  ttUe  an  M  ID  Uie  (»l(tiud.] 

ProcMdlngfl  to  onf DRM  llnu  on  Twali. 


Mai.  Motln  or  ttrtlat  lo  b*  publlshBl  ouU  j™'^^ 
S<M.  OnWc  of  ttlt.^^ 

MaNottMocffiJaiilrlboUoaottli*  pjwwCltoCM 


Hn.  FwtmiBt  of  DDOiatHlrd  cUlnu. 

••n.  DlKlitSieot wurant. 
am.  AMIon  OD  underUklDC. 


II  n4I»-«441.    I  Repnlcd  br  I..  1909,  ch.  38.    See  CoQaoUdiUt 
Laws,  tit.  Lien  Law,  Jf  85-107.1 
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SCHEDULE  OF  LAWS  REPEALED. 


SCHEDULE  OF  LAWS  REPEALED 

by 
L.  X909,  ch«  65,  (an  act  to  amend  the  Code  of  Civil  Procedural 
generally)  together  with  previous  repeals  and  notes  as 
compiled  by  Board  of  Statutory  Consolidation. 


Statutes  Hereby  Rbpeaued 

Pbetious  Repeals 

RXVISED  STAT- 
UTES 

Section 

Section 

RBPEAUNG 
UTB8 

8TAT- 

t 

Pt.ICh.|Tlt.|Art. 

L.  1  Ch.  1 

t 

See 

note 

• 

• 
• 

1       9 

1  9 

2  5 

12  .. 

13  .. 
1     1 

1  2 

2  .. 

1     1 

• 

1     2 

1  3 

2  .. 

3  1 
3    2 

1-5.8 

AU 

AU 

All 

AU 

6-20 

23-39 

54-68 

All 

AU 

AU 

1 : 

1—5.  8. . . . 

AU 

3 

8 

1830 
1880 
1880 
1845 
1840 
1841 
1877 
1880 
1880 
1880 
1865 
1880 
1880 
1830 
1837 
1837 
1880 
1880 
1830 

1880 
1837 
1830 
1873 
1873 
1867 
1867 
1830 
1837 
1843 
1830 
1893 
1S73 
1874 
1888 
1880 
1893 

1880 
1890 
1859 
1900 
1893 

320 
245 
245 
153 
354 
297 
417 
245 
245 
423 
724 
245 
245 
320 
460 
460 
245 
245 
^20 

245 
460 
320 
79 
657 
782 
782 
320 
460 
121 
320 
686 
225 
470 
302 
245 
686 

245 
456 
261 
554 
686 

63 
14 

l&-2(] 

1 
1 
t 

i 

12 

All 

• 

All 

2       5 

All 

2       6 

23 

• 

25 

, 

• 

2       6 

All 

6-20 

2       6 
2       6 
2       6 

7 

7-9.  12 

23-27 

23-39 

54-68 

56 

1,  2,  6-14.  17-21.  23- 
26.  30,  31.  35-59.. 
2 

• 
• 

3,  subd.S. 
3 

« 

« 

7 

« 

27 

30 

32.  48.  53. 

\      • 

49 

m 

54 

AU 

9       6 

1 

* 

9 

.  ^  . . . . 

« 

9       6 

16 

17-22 

AU 

31.  32.  38;  39  pt.  be- 
^nntng  *'  but  may 
prove  such  notice.*^* 
to  end   of  section; 
40-42 

• 

34 

I* 

36 

m 

46-51./.. 
AU* 

• .  • . 

•  a  •  . 

i 


819 


r 


SCHEDULE  OF  LAWS  REPEALED. 


Statutes  Hereby  Repealed 

Previous  Repeals 

REVIBED  VTAT- 
UTE8 

Section 

Section 

BBFELAUMQ 
CTBS 

STAT- 

Pt.|Ch.|TIt.|Art. 

L.  1  Ch.  1 

( 

2      6 

3  3     All 

« 

4  . .     1-54,  56,  57, 

5  . .  7-22,  24 

6  ..     All 

I    3     AU 

8  ..     AU 

8  .,     AUc 

52 

62-66,  50-74,  80-83. 

58 

66 

1859 
1880 
1849 
1850 
1878 
1845 
1867 
1893 
1830 
1880 
1880 
1863 
1837 
1835 
1880 
1800 
1877 
1893 
1877 
1880 

1877 
1862 
1863 
1830 
1830 
1842 
1839 
1880 
1830 

261 
245 
160 
272 
30 
236 
782 
686 
320 
245 
231 
400 
460 
264 
245 
802 
456 
686 
417 
245 

417 
460 
392 

76 
320 
277 

74 
245 
320 

72 

75.  subd.  8 

79 

AU 

11 

2      6 

1 

22 

* 

1-64,  66,  67,  6»-75.. 

30 

36 

48.  66 

71.74 

2      6 

sS'.!?:::::;:;:;;;;: 

7-22,  24 

2      6 

45 

74 

3      1 

AU 

AU 

3      1 

AU 

1-37.  40-42,  44.  46- 

37....*!!!!!;.';;!;;.' 

39 

37 

64,  55 

91,  94,  subd.  1,96... 
123.  124 

32-34 
2.? 

128 

3      1 

AU 

7 

35 

3       1       4  .•     1-22,  24-28, 

35,  36.  40. 
45 


6  .,  1,  2,  8-10, 
12. 13, 15- 
26,32-34. 


7, 

AU. 

AU 


1864 
1877 
1880 


280 
417 
245 


See 


• 
• 


• 


5 

113 
1 


1-22,  24-27,  45 1877     417     1 

1-22,  24-27.  45 1880     245     1 

28 1886     693    1 


1,  2,  8-10,  12.  13.  15- 

20,  22.  23.  26,  32-34  1877     417    1 
1.  2.  8-10,  12,  13,  15- 

19,  20,  except  part 

fixing  placeR  where 

courts  of  common 

pleas    and    general 

sessions     shall     be 

held,  22.  23,  26.  32- 

34 1880     243    1 

20,  subd.  2 1840       41    3 

20.  subd.  5 1838      88 

20.8ubd.  10 1830     105    2 

20.  subd.  13 1830        S    5 

20.  subd.  15 1835     119    2 

20.  subd.  30 1833     295    3 

20.  subd.  38 1829      80    2 

20,  subd  38 1830        5    3 


[IM] 


0 


SCHEDULE  OF  LAWsS  K£PEAL£D. 


^ 


Statutes  Herkbt  RxnuLLaD 


R£VIBXD  ffTAV- 
UTE8 


Pt.|Ch.ITIt.!Art. 


Section 


S 
3 


I 
2 


•  ..     All. 
1   ..     All 


3 
3 


2 
2 


8  ..     All 

4  ..     1-22.  25- 
267,    271- 
281 


3      3 
3      3 


t   ..     1-«.U. 


1-39.  42,  43, 
48, 47,  49- 
63,  62-06. 


3      4  ...    ..     AU. 


3      5 Mi, 


Previous  Repeals 


Section 


REPEAUNQ  STAT- 
UTES 


L.  I  Ch.  I  i 


20,  subd.  40 1852  65  1 

20,  subd.  43 1836  265  4 

20.  8Ubd.  47 1836  40  1 

21,24,25 1806  548  1 

24 1843  88  4 

1-3 1867  272  1 

All 1880  246  1 

1,  pt.  beginning  *'and 
m  no  other;  and 
no,'*  to  end  of  sec- 
tion   1837  460  71 

6.  subd.  1 1830  320  36 

7,  pt.  requiring  surro- 
gate to  record  ac- 
counts of  adminis- 
trators,    executors 

and  guardians 1837  460  2 

AU 1880  245  1 

All 1880  246  1 

1-22,     25-230.     232- 

267,271-281 1880  246  1 

2,3 1840  317  1 

2-4 1848  370  46 

15 1876  277  1 

44 1864  421  1 

47 1845  25  1 

52,53,58 1840  317  3 

50-66 1848  370  45 

112 1873  146  1 

118 ^.,..    1838  243  1 

137-130 1831  300  41 

180.  subd.  1 1844  11  1 

222 1842  38  1 

231; 1806  548  1 

245-248 1877  417  1 

268 1840  347  1 

1-0.  11 1877  417  1 

1-0,11 1880  246  1 

6 1830  320  38 


11-30,  42,  43.  46,  47, 

40-53,  62-06 1877  417  1 

11-30,  42,  43,  46.  47, 

40-53,  62-06 1880  245  1 

33 1828  20  15153 

Tit.  2,  tt  18-53 1848  370  66 

All 1840  438  73 

All 1880  245  1 

Tit.  1,  I  12 1847  337  1 

Tit.  1,136 1861  221  1 

Tit.  1,  I  37 1878  202  1 

Tit.  2,  I  1 1848  50  1 

Tit.  2.  f  2.  subd.  1...  1848  50  2 

Tit.  2.  13 1864  210  1 

Tit.  2.  I  4 1855  511  1 

Tit.2.}j5-7^ 1856  611  2-4 

981 


note 


* 
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SCHEDULE  OF  LAWS  BEPEALED. 


STATUTia  Hessbt  Krpbalsd 


PEinoua  ElPKAU 


^ 


6GHEBULE  OF  LAWS  REPEATiKP. 


STATCTsa  Hbbbbt  Rbfbaud 


BXTXBBO  0rrAT- 


Pt.|Ch.|Tit.!Art. 


Section 


3      8      5.. 
8       8      6.. 


3       8      9.. 
3       8     10   .. 


3      8     12  .. 
3      8    la  .. 


3       8     14  .. 
8      8     15   .. 

8      8     17   .. 


8  9  1.. 
3  9  2.. 
S       9       3   .. 


3     10       1   .. 
3     10        2  .. 


AU 

1-15,    22-43 


8       8      7  ..     AU, 


AU. 
AU, 


AU. 
AU. 


AU. 
AU. 


1-26,  31-34. 
36—46. . . . 


AU 

AU 

1-3,    5-120 


AU. 
AU. 


8     10       3  ..     2-40,    42^50 


8  10 

3  10 

4  2 
4  2 


1-3,  5—17. . . 


5    .. 

5   .. 

8  .. 

38 


Att, 

3.. 

1.. 


Prbyious  Rbpbals 


Section 


fUBPSAUNQ  STAT- 
UTES 


L.  I  Ch.  I     i 


AU 

16-21.    relating   to 
petit  Jurors,  37-42. 

43 

AU 

13,  subds.  1.3 

Ali 

AU 

28.  34-36 

30 

32,  47 , 

39,  44 

Ali 

All 

1 

20 

AU 

5 

All 

3 

8 

10 

14 

AU 


1880     245     1 


1-26,  31,  33,  34,  36- 

46 

2-12.  16-26,  31,  33, 
34,  36-46 

43,  46 

15-17 

All 

39 

AU 

35 

1-3,  5-65,  67-120; 
part  relating  to  ap- 
peals from  surro- 
fates'  courts 
,  5-120 

13 


1877 
1830 
1880 
1869 
1880 
1880 
1849 
1851 
1868 
1857 
1880 
1880 
1877 
1843 
1880 
1843 
1880 
1842 
1840 
1844 
1838 
1880 


417 
320 
245 
433 
245 
245 
193 
460 
828 
684 
245 
245 
417 
9 
245 
187 
245 
277 
342 
346 
266 
245 


AU. 
4,5. 
6... 


All 

2-40.  43-n50 

4t  i 

17-19,  22,  27,  30  part 
prescribing  fees  for 
clerks,  31,  33 

32 


42 

1,2.... 
3,  6-17. 

All 

3 


1877 
1832 
1840 
1880 
1830 
1880 
1844 


1877 
1880 
1840 
1880 
1875 
1875 
1880 
1880 
1844 


1840 
18M 
1896 
1896 
1880 
1880 
1886 


417 
210 
225 
245 
320 
245 
312 


417 
245 
.386 
245 
305 
16 
245 
245 
346 


386 
300 
548 
548 
245 
245 
503 


1 

52 

1 

1.2 

1 

I 

1-4 

1 

2.5 

3.4 

1 

1 

1 

1 

1 

1 

1 

5 

12  • 

2 

8 

1 


1S80     245     1 


1 

1 

13 

1 

53 

1 

1 


1 

1 

40 

1 

1,2 

1 
1 

9 


40 

1 
1 
1 
1 
1 
1 


See 
note 


m 


[I04J 


e 


# 
'♦ 


.ilOSI 


983 
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BCa£DUL&  OF  LAWS  RSPfiALSID. 


Statutes  Hbbsbt 
Rbpsaiad 

Previous  HspeaijS 

• 

L. 

Ch. 

Secttoa 

Section 

1 

BBPEAUNQ  0l>A<!^ 
tiTBB 

L.  1  Ch.  \ 

1 

1778 

12 
14 
26 
14 
19 
12 
17 
42 
44 

56 
9 
21 
25 
47 

6 
13 
24 
36 

1 

3 

14 

31 

39 
41 

7 
26 
41 
48 
54 
59 
11 

12 
26 
27 
89 
58 
6L 
71 

7 
16 
24 
27 

3,  4.  6.  7 

% 

• 

1778 

All....;:::; 

1778 
1779 
1779 

AU  ........ . 

AU  (2d  fiess.). 
AU  (2d  Seas.). 

AU... 
AU... 

1801 
1848 

193 
379 

15 

1779 

AU  (3d  Seas.). 
AU  (3d  Sea;.). 

AU. .. 

1786 

29 

1 

1779 

178G 

AU 

AU. .. 

1848  379 
1782     36 
1787     89 

IS 

1780 

AU 

AU... 
AU... 

12 

1780 

3 

24 

1780 
1781 
1781 
178i. 

1781 
1781 
1782 

All  (4th Sees.). 
AU  (4th  Sess.) 
AU  (4th  Sess.) 
AU  (4th  Sess.) 

AU  (5th  Sess.) 
AU  (5th  Sess.) 
AU 

AU... 

AU... 

AU... 

AU... 

All ... . 

AU... 

AU.... 

1782 
1783 
1788 
1788 
1788 
1788 
1786 

86 
36 
78 
5 
73 
36 
20 

12 
It 

S 
13 
2 
It 

1 

1782 

All 

Air(6th  Sess.) 
AU  (6th  Sess.) 
All 

15.... 

1784 
1787 

7 
89 

1 

AU. .. 

24 

1782 

1782 

AU. . . 

1848  370 

15 

1783 

1783 

All 

Pan  begimiinc  "and  U 
any  such  action  shall  be 
brought    in   an    Inferiox 
court  '*  to  end  of  statute . 
AU.. . c 

1787 
1788 

71 
73 

1783 

AU 

1 
2 

1783 

AU 

1784 

AU  (7th  SasR.) 
AU 

1784 

AU... 
All... 

1828 
1786 

21» 
41 

« . . . 
103 

lit 

1784 
1784 

AU 

AU 

25 

1784 

All 

AU. . . 

1801 

1784 

All 

1784 

7-13  (8th 

1  Odxfv  /•  «  »  •  •  ■ 

AU  (8th  Sees.) 
AU 

7-18.. 

1801 

103 

1784 

1785 

All ... , 

, 

1786 

1801 

1801 

1787 

1797 

1789 

1801 

1828 

41 
193 
193 

89 
8 

25 
190 

21  • 

as 

1785 

AU 

AU. . . . 

1785 

AU 

AU. .. 

1785 

All 

AU... 
1—6,7 
AU.. ,. 

2« 

1785 
1785 

1-5,  7 

AU 

6 

8 

1786 

All 

All... 
Att... 

5 
114 

1786 

All 

1786 

AM 'i 

AU.  . . 

1801   193 
1801  193 

r 

1700    61 
1801  190 

1786 

All..,. 

1-14 

15  pt.,  aUowlng*  Judee  ol 

court  of  probate  tnrM 

>er  cent,  on  all  moneys 

)rought  Into  court 

16 /. 

1  meeting. 

8 
8 

♦  a 

l6Con( 

See 
Dole 

[!^ 
m 


im 


[III] 

[liD 

[im 

[1141 

[Ilia 

[1199 


(nil 


804 


^ 


SCHEDULE  OF  LAWS  REPEALED. 


Statutes  Heiubbt 
Bbfealbo 


1780  29 

1786  33 

1786  41 

1787  3 
1787  5 
1787  6 
1787  10 
1787  14 


1. 

7. 


1-7. 17,  aa,  ai. 

25,  26 

AU 

All 

All 

AU 

AU 


1787  18  3. 


1787  10 

1787  26 

1787  27 

1787  32 

1787  33 

1787  35 


AU 

7 

AU 

4-6,^11. 

Au: 

AU 


1787  38  An. 


1787  30 

1787  SO 

1787  53 

1787  54 

1787  56 

1787  65 

1787  eo 

1787  71 

1787  72 

1787  89 


1787  94 

1788  2 
1788  3 
i788  4 
1788  6 
1788  6 
1788  8 
1788  0 
1788  *  10 
1788  11 


1-4,  7,  10-12. 

AU 

AU 

All 


^aU  •     •    •    ■     I 

10 

AU 

All 

AU 

AU 


PiuEviouB  Repeals 


Seetion 


BEPEALING  STAT- 
UTES 


L.    I   Ch.   I       § 


7. 
7. 


1-7,  17.  20.  21.  25.  26. . . 
AU 


1787 
1788 


89 
73 


24 
2 


See 

note 

[113] 


1801   193 

1828     21*  1  1  7 


AU 

AU 

4.  pt.  exempting  plalntlft 
in  certain  cases  from 
pasrment  of  costs  on 
having  caused  an  affld{^ 
Ylt  or  oath  to  be  made 
and  filed  before  com- 
mencement of  certain 
actions 

AH 

3. 


1828     21*  11  10 
1801  193 


[123] 


k 


1800  98 

1801  193 
1798  22 
1801  193 
1801  193 


AU 

4-6.9-11 

AU 

8,  pt.  providing  that 
every  attorney  neglect- 
ing to  file  his  warrant 
Otattorney  shall  forfeit 
£10 

All 

17 

AU 

1-4.  7.  10-12 

AU 

All 

AU 

AU 

10 

AU 


1801  193 
1801  193 
1801  193 


1788  73  2 
1801  193 

1789  25  8 
1801  193 
1801  193 

1828  21*  1  1  17 

1801  193 

1801  193 

1801  193 

1801  103 

1813  202 


[IW] 


AU. 
AU. 
AU. 
AU. 
AU. 
AU. 
AU. 
AU. 
AU. 
AU 


AU, 
20. 


Part  relating  to  the  city 

of  New  York 

AU 


1801   193 
1797     20     20 


tU81 


1804     27 
1801   193 


54 


AU. 

AU. 

AU. 

All. 

AU. 

All. 

All. 

AU 

AU 


1801  193 

1800  90  3 
1828  21*  1  1  18 
1828  21*  1  1  19 
1828  21*  1  1  20 

1801  193 

1828  21*  1  5  21 
1828  21*  1  5  22 
1828     21*  1  1  23 


[124] 


*  Second  meeting. 


r 


{SCHEDULE  OF  LAWS  REPEALED. 


Statutes  Herbby 
Repbausd 


178S  12 

1788  17 

1788  18 

1788  32 

1788  34 

1788  86 

1788  37 

1788  41 

1788  43 

1788  46 

1788  73 


1739   1 
1789  25 


1790  1 
1790  61 
1790  67 


1790     68 


1791 
1791 


7 
8 


1791  12 

1791  20 

1791  38 

1792  28 
1792  36 

1792  43 

1793  36 

1794  35 


1795 

1 

1795 

74 

1796 

2 

1796 

8 

1796 

10 

1796 

46 

1796 

70 

1797 

3 

1797 

5 

1797 

8 

AU 

7... 

1... 


AU 

2 

1-26.  29-31.. . 

12,  13 

All 

1-13 

1-31 

2,  pt.  repeal- 
ing L.  1781. 
Chs.  26,  47, 
L.  1783,  Ch. 
39.  L.  1786. 
Ch.  33,  (  7, 
L  1787,  Ch. 
36,  pt 

AU 

AU 


1789     28     AU. 


AU. 
AU. 
AU. 


1.2. 

AU. 
AU. 
AU. 
AU. 
AU. 
AU. 
1-4. 
AU. 


AU 


Previous  Rbpbaia 


Section 


BEPBALINO  8rAT> 
UTBB 


L.  I    Ch.|    I 


AU 1801    193 

7 1801    193 

1 1801   193 

AU 1838 

2 1828 


noie 


21«  1  1  82 


21 

1-25,  29-31 1813  202 

12.  13 1801   193 


:n 


33 


1-13 1801  193 

1-^1 1801  193 


[1271 


AU 1801  193 

1,  part  allowing  costs  to 

be  paid  out  or  a  fine  for 

a  misdemeanor 

AU 

AU 

3 


oni 


AU 

AU 

AU 

Part   relating  to  adver- 
tisement   of    sales    of 
foods  and  chattels. . . . 


1.2 

All 


1796  8 
1801  190 
1801  193 

1797  8 
1801  103 
1801  193 
1801  193 


5 
5 


1791  8 
1801  193 
180t  193 
1801  193 


AU 
AU 
AU 


1801  193 

1828  21*  1  n  36 

1801  193 


[tm 


1-4, 
3... 
AU. 
AU. 


1801  193 

1793  36 

1801  193 

1801  19;$ 


[IJ»] 


AU 

AU 

'mi' y. '.','/.'..'.'.'.'.'. ','.'/.'.  iaoi  ias" 

AU 

6 

5../..'.'.'.'.','.'.'.'/..'.,'.','.  isoi  m 

AU 

AU 1801  iw 

1 

1 1801   103 

Part  relatmg  to  the  dty 
of  New  York                .<  1881  537 

AU 

All 1801  193 

All 

All 1801  193 

AU 

AU 1801  1©3 

AU 

AU 1801  193 

. . .  [HII 


*  Second  meeting. 


SCHEDULE  OF  LAWS  REPEALED. 


^lATUTE      HeRBBT 

Repbaubd 


1797  13 
1797  20 
1797     31 

1797  84 

1798  8 
1798  22 
1798  52 
1798  68 
1798  75 
1798  91 
1798  100 
1798  105 
1798  108 

1798  111 

1799  1 
1799  5 
1799  44 
1799  04 
1799  65 
1799  87 

1799  92 

1800  12 
1800     22 

1800  41 
1800  00 
1800  00 
1800  94 
1800  98 
180O  100 

1800  122 

1801  8 
1801  10 
1801  13 
1801  26 
1801  30 
1801  32 
1801  47 
1801  40 


1801  50 

1801  52 

1801  60 

1801  65 

1801  70 

1801  73 

1801  75 

1801  77 


All 

20 

6,  7,  10.  11. 

AU 

All 

4.5 

AU 

18 

9 


All. 

AU 

AU, 

AU. 

AU, 


AU. 
All. 
2-6. 
AU. 
AU. 
AU. 
1... 
AU. 
AU. 


AU.. 
1.2. 
AU.. 
1.2. 
AU.. 
AU.. 
AU.. 
AU.. 
7-11. 
AU.. 
AU.. 
AU.. 
AU.. 
AU.. 
AU.. 


All 

2.. 


19 

1-5,  7-9. 
4 


AU 

AU 

1,  2.  4-14,  20- 
24 


Previous  Repeala 


Section 


REPEALINa  STAT- 
UTES 


L.  I  Ch.l  § 


AU 1801  193 


e.  7.  10,  11 

AU 

AU 

4.6 


1801  193 

1801  193 

1801  193 

1801  193 


9.. 
AU, 


1801  193 
1801  193 


AU 

AU. 

1 


AU. 
AU. 
AU. 
2-6. 
AU. 
AU. 
AU. 
1... 
AH. 


Part  relating  to  the  city 

of  New  York 

AU 

1.  2 

AU » 

1.2 

AU 

AU 

AU 

All i 

7-11 

AU 

AU 


AU 

AU 

AU 

21  pt.  relating  to  attach- 
ment of  vessels 

Part  relating  to  the  dty 

of  New  York 

AU 

AU 

2 

19 

1-5,  7-9 

4 

AU 

AU 


1801  103 
1801  103 
1848  370  15 
1801  193 
1801  103 
1801  193 
1801  193 
1801  193 
1801  193 
1801  193 
1801  193 
1801  193 

1881  537  1 
1801  193 
1801  193 
1801  193 

1800  122     3 

1801  103 
1801  193 
1801  103 
1813  202 

1828  21*  1  %  49 
1228  21*  1  1  44 
1828  21*  11  46 
1828  21*  1  ^  48 
1813  202 
1828     21*  1  1  54 


See 
note 

[133/ 


[135] 

[1361 

[1373 


[I3»! 


1822  226     4 

1881  537 
1828  21* 
1813  202 
1828  21* 
1813  202 
1813  202 
1813  202 
1813  202 
1813  202 


1 

1  156 

1158 


♦  PerDn<1  meeting. 


1,  2.  4-14.  20-24;  pt.  re- 
lating to  the  city  of  New 
Yoik 1881  537    1 

1,  2.  4-14,  20-24 1813  702 


WT 


SCHEDULE  OF  LAWS  REPEALEJL 


Statutes  Hereby 
Repeausd 

PBEyious  Repbaxa 

L. 

Ch. 

Section 

Section 

repealino  stat- 
utes 

L.  1 

Ch.! 

f       tee 

1801     87 
1801     00 
1801     91 

1 

1-18,  20-24.. . 
5,  6 

1 

1-18,  20-24 

5,  6,  pt.  relating  t 

dty  of  New  York. 

5.  6 

1828 

1818 

0  the 

21* 
202 

537 
202 

202 
202 
202 

909 

2 

2S 

181 
21» 
202, 
902 
202 
904 

55 

98 

108 

202 

2Q2 

202 

43 

21* 

83 

58 

902 

202 

202 

83 

202 

202 

202 

.  .'•« 

202 

202 

139 

537 

202 

lf02 

1-8.  10,  21,  24 

1881 
1813 

1813 
1813 
1813 

'  1813 

f 

'  1824 

F 

1894 

'  1824 

1828 
1818 

1 

1801     98 

1-8,  10.  21,  24-27. 
AU •..•......•... 

•  •  •  • 

1801   102 

All 

1801   105 

AU 

6,  7,  9.  11-18, 
14     to  pro- 
visos, 15-18.. 

All 

AU 

1801  110 
1801  115 

6,  7.  9,  11-18.  14 1< 
visoa,  15-18 

9,  pt.  relating  to  tl 
holding  courts  in  i 
daga  county 

9,  pt.  relating  to  tl 
holding  courts  in 
esee  county 

9.  pt.  relating  to  tt 
holding  courts  in  0 
county 

9 

All 

All 

All 

1-10,  12-22 

6,  pt.  affecting  Coli 
county 

6,  pt.  to  the  words 
of" 

4,  first  proviso. . . . 

AU..... 

All 

JPIO- 

me  o! 
[^on< 

vie  oi 
G«n- 

me  oi 
tieids 

9 

115S0 

1801  133 
1801  141 
1801  165 

1801  170 

1801  174 
1801   176 

All 

1818 

1-10, 12-22. . . 

AU 

All 

imbis 

•  •  •  ■  ■ 

"dty 

1813 
1808 

'  1808 

1805 
1803 
1818 
1818 
iftia 

31 

2 

5 
83 

ffl:;. .::.::: 

l-«,  11 

8,  provisos 

AU  .*.".*.*.*.' .".*.*.*.*.*.'* 

1801   183 

1-5 

1811 

.  •  . .  .    loSSo 
.R.I*   1813 

2^^n»j 

1167 

1801  190 

All 

6 

1802     15 

AU 

1,  proviso 

1804 
1818 
1818 
1813 
1813 
1813 
1813 
1813 

•  *  •  • 

1813 
1813 
1807 
1881 

1813 
1818 
1813 

1813 

6 

AU 

All. 

1802     31 

AU 

1802     83 

2-5 

2-5 

1802  110 

All 

5 

All 

:fci: 

6 

1803       2 

AU 

1 

fl4l| 

1803     32 

AU 

AU 

1803     55 
1803     99 

2 

All 

AU.V  .'.*.**!!!!!!!! 

n^ii 

1803   103 

19.  32,  33 

54 

19,  32,  33 

1804     27 

62 

All 

54 

1 

1804     55 

All 

1804     59 

AU 

AU 

1804     68 

AU 

AU 

1804     78 

1.    2    to    first 
period 

1,  2  to  first  period . 

*  Second  meeting. 


L 


i^HEDULE  OF  LAWS  REPEALED. 


Statutbs  Hekvqt 
rxpbalxd 


1804  106     All..- 

1804  10§     80,31 

1805  17     ^3.. 


1805    99     AH, 

1805  ;m   AU. 

1805     99     An. 


1805  102  1 

1805  135  4,  29.  . . 
1800     10  13 

1806  92  AU 

1806  IM  12. 

1807  68  An 

1807     89  AU 

1807  107  1-3.  fr-8. 

ISniS  iS;:::; 


1807  145 
1807  158 

1807  18S 

1808  2 
1808  8 
1808  145 
1808  155 
1808  156 
1808  173 
1808  200 
1808  204 

1808  219 
1800  83 

1809  124 
1809  137 
1809  148 

1809  186 

1810  36 
1810  64 
1810  187 
ISIO  193 
1810  194 

1810  196 

1811  1 
1811  43 
1811  88 
1811  I 
1811* 


tli:::::: 

29,  80... 

Ali 

AU 

All 

21 

All 1. 

All. 

AU 

1-7,  9^X' 


'^ 


n-.v.:::: 
•jffi::::::: 

Ali 

1,  2,  o  •  «  •  . 
All 

n-.::;::: 

14,  35 

2 

f^:-.::::: 

AU 

Vt:.::: 

18 


1811  238     1.3.5-8 

iilJffi  ttf*^*!•.::: 

1813  129     AU 


Prbyioub  Eepsals 


8«ctton 


REPEALINa  STAT- 

uxas 


L.  I    Ch.l     § 


AU 

2,%  ewpVpiirt  reiatini 
to  'State  prtnting  In  city 
of  Albany 

2.3 

6 

AU 

All 

AU 

1 . '. 

29 

2,3 

AU 

12 

AU 

AU 

1-g.  5-8 

Air. 

3 

AU 

AU 

AU 

29,30 

All 


1813  202 
1813  302 


noX9 


AU 

21 

AU 

AU 

AU 

1-7.  9-31. 
25 


AU... 
All. . . 
AU.... 
AU... 
AU... 
1.  2.  5. 


M 

1-4. 
85.. 
2... 
AU. 


AU. 

1.2. 
2... 


1&    pt.   relating  to   the 
city  of  ~" 


New  York. 


18. 

1.  8,  5-8. 

44,  46.  47. 

Ali 

AU 


1800  164     13 
1828     31*1156 
1813  302 
1838  204    31 
1813  202 
1813  202 
1813  202 

1813  202   [142] 

1813  202 
1811     43     2 
1881  537     1 
1813  202 
1818  202 
1818  202 
1813  202 
1808  145    2 
1813  302 
1813  302 
1811     43    2 
1813  202 
1813  202 

[143] 

1813  202 
1813  202 
1813  202 
1813  202 
1813  202 
1813  202 
1810  193  14 
1813  202 
1813  202 
1813  202 
1813  202 
1813  202 
1813  202 
1813  202 
1813  202 
1813  202 

1813  202 [1441 

1813  202 
1813  202 
1813  202 
1813  202 
1813  202 
1813  202 

1881  537  1 

1813  202 

1813  202 

1813  202 

1813  202 

1828  21*  1 1 113 


^Second  meeting. 


SCHEDULE  OF  LAWS  REPEALED. 


Statutes  Hbrebt 
Rbpbaijbd 


1813  203     25.  34,  50... 

1813  204     All 

18l3t     4     1-8 


1813 1  16  All 

1813+  17  All, 

1813 1  48  All. 

1813t  50  All, 

1813 1  53  All 


Piusyious  Repeaib 


Section 


SEPEAUKG  STAT- 


L.  i    Ch.l     { 


1813t  55     5.  6 

1813t  56  1-27.  29;  30, 
first  sentence, 
31-35 


I 


18131  57  All. 

ISlsf  58  All. 

lS13t  61  All. 

1818t  63  All. 

1813 1  65  All. 


1813t  66       1-14. 


1813t  79     All. 


25,34 

All 

1"^;    pt.  relating  to  the 

dty  of  New  York 

1-8 

All 

AU 

9 

All 

AU, 


11,  pt.  exempting  de- 
fendant's body  from  ex- 
ecution  

All 

All 

5,  6 


Sm 
note 

1828     21*  I  Y165(I4S: 
1828     31*  1168 

1881  537    1 
1828     21*  11 88 
1828     21*  1186 

1828  21*  1187 

1818  259     18 
1828     21*  11107 
1828     21*11123 


1-27,  29:    30,  first  sen- 
tence, 31-35 

AU 

AU 


Second  meeting. 


AU 

AU 

4,  pt.  relating  to  time  of 
holding  courts  of  com- 
mon pleas  and  general 
sessions  in  Rensselaer 
county 

4,  pt.  relating  to  Catta- 
raugus county  

4,  pt.  relating  to  Onon- 
daga county 

4,  pt.  relating  to  Genesee 
county 

4,  pt.  relating  to  Oneida 
county 

4,  pt.  providing  that 
courts  shaU  be  held  al- 
ternately at  Bedford  and 
White  Plains,  West- 
chester county 

11,  pt.  requiring  the  men- 
tion of  a^stant  Justices 
in  the  caption  and  con- 
tinuance of  records 

All 

1-14,  pt.  relating  to  the 
city  of  New  York 

1-14 

17-22 

24 

Part  relating  to  the  city 
of  New  York 

AU 

t  Revised  Laws. 


1816  236    53 
1824  238    43 
1828     21*11101 
1828     21*11119 


1828  21*11124 

1828  21*  1193 

1828  21*1193 

1828  21*  1 1 113 

1828  21*  11 110 


1815  112  3 

1823  101  8 

1824  2  2 
1824  23  8 
1824  181  4 

1870  580  1 


1818  60    S 
1828     21*11131 

1881   537    1 
1828     21*  1180 
1815  157    8 

1819  166    4 

1881  537    1    .., 
1828    21*11111 


ow 


SCHEDULE  OF  LAWS  REPEALED. 


Statctki  Hksbbt 


PRBYIOUS  RbPEAUI 


Section 


BBPBiUJNa  STAT- 
UTES 


2813 1  83  All, 


1813t  06 
ISlSflOO 
1813tl02 
1814  19 
1814  108 
1814  141 
1814  162 
1814  163 
1814  193 
1814  198 
1814  200 

1814  23 

1815  38 
1815  77 
1815  82 
1815  106 
1815  150 
1815  227 

1815  266 

1816  177 
1816  210 
1816  236 


1813t  86  20. 


1813t  03  All.. 
1813t  05  1-23. 


AU. 
AU. 
AU. 
AU. 
AU. 
AU. 
1, 


1,  pt.  relating  to  cor- 
oners* fees  in  counties 
of  Richmond,  Kings, 
Queens  and  Suffolk  for 
viewing  each  body  and 
taking    and     returning 

the  inquiaition 

1,  pt.  relating  to  fees  of 
counselors,  solicitors  and 

1,  pt.  relating  to  fees  of 
masters,  register  and  as- 
sistant register,  clerk, 
examiner  and  seigeant- 
at-arms 

1,  pt.  relating  to  taking 
inquisitions 

AU 

20.  pt.  relating  to  the  dty 
of  New  York 

20 

AU 

1-23 

19,  pt.  requiring  the  reg- 
ister in  chancery  in  New 
York  to  keep  an  account 
with  the  Bank  of  New 
York 

20 


L.  t  Ch.  I  f    See 
note 


1815  18S  1 
1818  230,3 

1823  269  0 

1826    62    2 
1828    21*  1 1 138 

1881  537     1 
1815  157     8 
1828     21*  1  Y84 
1828     21*  11120 


AU 

AU 

AU 

37,40 

AU  (38Sess.). 

AU 

AU 

AU 

AU 

AU 

AU 

2r , 


AU 

1 

23,  46,49,53 


1817    21     AU 


AU 

AU. 

All. 

AU. 

AU. 


1823 

1814 
1828 
1828 
1828 
1828 
1828 


260 

163 
21* 
21* 
21* 
21* 
21* 


10 

2 

1100 


123 

138 
167 


15  170 


AU 


1828     21*  11172 


[146] 

[1471 


All... 
37,40. 
All... 
AU... 
AU... 
AU... 
AU... 
AU... 
AU... 
27.... 


•   •   •   ■ 


All 

1 

23.  45.  4Q,  53 
45 


Part  relating  to  the  city 

of  New  York 

AU 


1828 
1828 
1828 
1828 
1828 
1828 
1828 
1828 
1828 
1828 

1828 
1828 
1828 
1824 


21* 
21* 
21* 
21* 
21* 
21* 
21* 
21* 
21* 
21* 

21* 
21* 
21* 
238 


1881  537 
1824  238 


11176 

1  1177 
1  1182 
1  1183 
11120 
1  1  18'> 
1  1  18>) 
1  1  194 
11202 
ill  126, 

207 
11214 
11215 
11217 
43 

1 
43 


[148? 


*  8eooQ<i  meeting. 


t  Revised  Laws. 
081 


SCHEDULE  OF  LAWS  REPEALED. 


Stattttbs  Hbrebt 
Rbpeaubd 


1817  28 
1817  32 
1817  69 
1817  90 
1817  179 
1817  251 
1817  278 

1817  280 

1818  5 
1818  60 
1818  94 


1818  171 
1818  175 


1818  226 
1818  227 


1818  230 
1818  259 


All.  ... 
All... 

2 

All .  . . 
All... 
AU... 
1,  «... 

4 

AU... 
1.  S,4. 
.Ul... 


Prbvioub  Rbpsals 


Section 


RKPSAIINO  SniT- 


L.    i  Ou  I    I       8m 


AU 

All. 

2.. 


1828 
1828 
1828 


21*  1 
21*  1 
21*  1 


1S21 

5222 
1228 


note 


All. 
All. 


1818  IMS     All. 


AU. 
AU. 


AU 

1.  2,  4-16,  18, 
19 


1818  265     All, 


1818  209  AU. 

1818  272  2... 

1818  277  AH, 

1818  283  8.., 

1819  27  AU, 


1819  40  AU 

1819  156  All 

1819  166  All 

1819  178  AH, 

1819  232  AH 

1820  122  2. 
1820  159 
1820  160 


AU 

4,  pt.  affeotlng 
L.   1818.  Ch. 

V4,   f  o.  «  •  •  •  • 


1820  184  AU 
1820  194  AH. 


1820  214  All. 
1820  216  All, 
1820  219  AU. 


AU. 

AU. 

1.2. 

4... 

AU. 


1828 
1828 
1828 
1828 
1828 


21*  1 
21*  1 
21*  1 
21*  1 
21*  1 


f233 
f240 

)243 
244 
245 


(IS9] 


8.  pt.  relating  to  aasiatant 
justices  la  the  dty  of 
New  York 

AU 

AU 

4 

All 

2 

AU ,... 

AU 


tiSK 


rart  relating  to  the  city 

of  New  York 

All 

AU... 

1,  2,4-16,  18,  19 

Part  r^atlnk'  to'tbe  city 
of  New  York 

itfi::::::::::::::::::: 

2 


AU 

Part  'relating  lo'the  dty 

of  New  York 

AU 

AU 

AU 

AU 


1820  160    4 
1824  238    43 
1828     21*  11255 
1828     21*  r  86 
1828     21*1'  256 
1828     21*  1  <  86 

1828  21*1^957 

1829  21*  11961 

1881  537    1 

1820  194    10 
1828     21*11126 

1828     21*11265 

1821  38    1 

1881   537     1 
1824  238    43 
1828     21*11540 
1828     21*11966 
1828     21*11268 
1828     21*  11289 

1881  537    1 
1828     21*  11271 
1828     21*11248 
1828     21*  11540 
1828     21*11283 


Aii.v:::::::::::::::;: 

2 

All 

4,  pt.  relating  to  the  dty 

of  New  York 

4,  pt,  affecting  L.  1818, 

Ch,  94,  S  8 

AU 

6,  pt.  relating  to  fees  ft>r 

services  of  Justices  and 

sheriffs 

m 

AU 

All 

AU 


1828  21*  11550 
1828  21*  11999 
1828     21*11301 

1881  537    1 

1824  238    43 
1898     21*  1 1 308 


[ISQ 


« • 


1899  980  S5  _. 
1828  21*11304 
1828  21*11908 
1828  21*1JSD0 
1828     21*11310 


*  Second  meeting. 


932 


3Gm3>ULE  OF  LAVf6  REPEALED. 


Statutes  Hbrebt 
Rbpbaubd 


PrEYIOUB  RBMiALS 


Section 


BKPEAUNa  STAT- 
UTES 


L.  I    Ch.!     { 


1820  245 

1821  3S 


1821 
1821 
1821 
1821 


56 
100 
130 
195 


1821  ao8 
1821  222 
1821  238 

1821  240 

1822  69 
1822  104 
1822  114 
1822  217 
1822  245 
1822  247 
1822  252 
1822  260 

1822  272 

1823  28 
1823  47 
1823  54 
1823  70 
1823  182 


1823  207 
1823  260 


5-7 

All 

AU 

AU 

All.../.. 

AU 

1 

All 

AU 

3 

AU 

AU 

AU 

AU 

5.7 

AU 

AU 

1.2 

AU 

2 

1.2,  4,5. 

1 

1-6,  8 

13,  15,  16. 


AU 
AU 
AU 
AU 


1828 
1828 
1828 
1828 


21*  1 
21*  1 
21*  1 
21*  1 


See 
-note 
5-7 1828     21*  1 1  314 

...riMi 

319 

323 

326 

333 

...[155] 

339 

340 

341 

343 

347 

[156] 
360 
364 

126 
372 
13 
379 

...[158] 
1828     21*  1 H  382 


AU. 
AU. 
3.. 
AU. 

AU. 

All". 
5.7 


1828 
1828 
1828 
1828 
1828 

i828 
1828 


21*  1 
21*  1 
21*  1 
21*  1 
21*  1 

ii*  if 

21*  l1 


AU 

1.2 

All 

2 

1.2,4.5 


1828 
1828 
ld2S 
1849 
1828 


21*  1 
21*  1* 
21*  I* 
194  4 
21*  1 


AU 

6-17,  35. 


1824     26     AU 

1824     44     AU 

1824     48     AU 

1824     55     AU 

1824     81     AU 

1824  206     12 

1824  233     AU 

1824  238  1-26.       28-43. 

45,  46 

1824  261     AU 

1824  325     1-4 

1825  4     AU 

1825  263     AU 


1—6,  8 r  »  • 

13.  15,  16;  pt.  relating  to 
city  of  New  York 

13,  15,  16 

Ail 

6-17,  35;  pt.  relating  to 
the  city  of  New  York. . 

6-17.  35 

11,  14,  15,  16,  pt.  relating 
to  fees,  17^  35 

AU 

AU 

AU ;.... 

AU 


1881  537     1 
1828     21*  15  390 
1828     21*  1 i 392 


537  1 
21*  1  1  400 


1828  21*  1 
182^  21*  1 


126 
401 
1828  21*  1  1  403 
1828  21*  1  '  549 
1828  21*  1 1  405 


12. 
All 


i828     Si*  ii549 
1828     21*  1  t  409 


[159] 


1-26,  28-43.  45.  46 1828     21*  1  1 

AU.. ! 1828     21*  IJ 

1-4 1828     21*  11 


1835  323  AU. 

IM    62  2... 

im    87  AU. 

1826  157  AU. 

1826  289  4... 

1826  303  Ail. 

1826  309  1-3. 

1827  77  AU. 


Part  fixing  salary  of  re-  ^  ..      « 

porter... : 1828  21*  1  J  551 

All 1828  21*15449 

AU 1828  21*  1  i  466 

2 1828  21*  11463 

AU 1848  379     15^ 

AU 1828  21*  15472 

4 1828  21*  1  i  483 

AU 1S28  21*  1 1 486 

1-3 1828  21*  1  i  489 

AU. 1828  21*ll499 


410 
417 
390 
...[160] 


*  Second  meeting. 


SCHEDULE  OF  LAWS  REPEALED. 


Statute  Hebibt 

„„.„ 

dbRkpuu 

T. 

Ch. 

Section 

Bedlon 

UPEAIJNa  WAT- 

L.  1   Ch.l    1       Sk 

1827     a03     All .  , 


1S2T  2S0     All . . 


3()I,  Mi,  ZO*. 
30B-;!10,  314, 
319,  ^:ia,  320, 
333.  33B.  340, 
343,  a47,  300, 


Part  relaling  lo  the  city 

or  N™  York.. II 

AU II 

Ptrt  relating  1( 


Hsoa 

11  SIS 


15.  1  37 IS30  SaO  M 

15.">I1  8.  38,  39.  43.  44, 

4a-fi0,  S2-55 1880  245  3 

16,1148,63-68 1877  417  S 


o  4  ot  I.  1000;  tb.  tS- 


SCHEDULE  OF  LAWS  REPEALED. 


Statutes  Hkbsbt 
rxpkaled 


1830     76     AU 


1830  105 
1830  185 


1880  238 
1880  820 


2.. 

All, 


AU 

14-23.  30-^, 

40-50.  62-67. 

63,04,68. 


1831  16  AU 


1831  24 
1831  101 


AU. 
AU. 


1831  200  AU 


1831  287 
1831  300 


AU. 
AU. 


1832       7 
1832     24 


All 
AU 


1832  128     1-5.  7,  8. 


1832  158     AU 


1832  210 
1832  211 
1832  246 
1832  276 


1832  205 
1832  308 


AU 
AU 
3.. 
AU 


AU, 
AU, 


Previous  Repeals 


Section 


REPEALING  STAT- 
UTES 


L.  I  Ch.  i     S 


Part  relating  to  the  city 

of  New  York 

AU 


Part  relating  to  the  city 

of  New  York 

AU 


14.  15.  16  pt.  adding  H 
63t^8  to  R.  8..  pt.  2,  ch. 
6.tlt.l,f§  19-23,  32-34, 
36-38.  40-49.  52-57,  63. 
64 

17 

18 

35 

35 

50. 


Part  relating  to  the  city 
of  New  York 

AU 

3 

All 

2,  pt.  relating  to  order  of 
publication  of  notice  and 
time 

AU 

AU .-. 

2,  pt.  declaring  that  the 
provlsiona  of  §  1  shaU 
not  extend  to  persons 
who  have  not  been  resi- 
dents for  one  year 

26 

30.11 

34 

AU 

AU 

Part  relating  to  the  city 
of  New  York 

AU 

1-5.  7,  8;  pt.  relating  to 
>f  New  York . . 


1880  245 
1873  79 
1893  686 
1847  429 
1864  280 
1862  482 

1881  537 
1880  245 
1886  593 
1877  417 


1842  277 
1880  245 
1880  245 


1840  165 
1886  593 
1840  377 
1840  317 
1880  245 
1880  245 


the  city 
1-5.  7,  8. 


Part  relating  to  the  city 

of  New  York 

AU 


1881  537 
1877  417 


AU 
3.. 
2.. 
3.. 
AU 
AU 


1880  245 
1896  548 
1835  211 
1837  03 
1877  417 
1880  245 


note 


1881   537     1 
1880  245     118 


1881  537     1 
1880  245     118 


[171] 


[I72J 


2 

1 
1 
1 
5 
34 


[173? 


1|9 
H  6 

1^5 


[174) 


11 


0 
9 


1 

116 

2 

2 
9 
10 


N 


1881  537  1 

1880  245  2 

1881  537  1 
1877  417  116 
1848  379  15 


1 

116 


1110 

1 

1 

1 
6 
10 


[175) 


U 


[176) 


SCHEDULE  OF  LAWS  REP£AL£ID. 


Statutes  Hereby 
Repealed 


1833  14 
1833  42 
1833  1$0 


1833  187 
1833  233 
1838  227 

1833  271 

1834  1 
1834  38 
1834  88 
1834  lOG 
1834  235 
1834  245 
1834  262 

1834  308 

1835  159 
1835  189 

1835  197 
1835  211 

1835  265 

1836  30 
1836  439 
*836  499 
1836  525 

1836  526 

1837  93 
1837  367 
1837  410 
1837  418 
1837  430 
1837  460 


1837  462 
1837  465 
1837  465 
1837  468 


1838  129 
1888  138 
1838  149 
1838  212 
1838  243 


1838  358 
1888  266 


All 
All 
All 


AU 
All 
AU 
AU 

AU, 
All. 
AU, 
AU. 
All, 
All. 
AU. 
AU. 
All. 
All. 


AU. 
All. 
All. 
AU. 
AU. 
AU. 
AU. 
AU. 
AU. 
AU. 
AU. 
AU. 
2.8 
AU. 


AU, 
All. 
AU, 
AU, 


AU. 
AU, 
All. 
All. 
All. 


AU 
AU, 


Previous  Rbpbjoji 


REPEALING  STAT- 
UTES 


L.  I  Ch.  I     § 


AU 

All 

1.  pt.  relating  to  tenns  of 

supreme  court 

All 

Al 

Al 

All 

1-6,  7-9 

Al 


1877 
188C 


417 
215 


ITl 


Doce 


1848  379 
1877  417 
1877  417 
1880  245 
1880  245 
1877  417 
1880  345 


15 

1 

1 

1 

1 

1 

1 


11 


7 

7 

U 

11 

7 

11 


AU 
AU 


1837  460 
1880  245 


71 


[177] 


12 


AU 

All, 

All, 

AU, 

AU. 

1.. 

AU. 

All. 

AU, 

AU, 


1880  245 
1880  245 
1877  417 
1880  245 
1877  417 
1867  116 
1877  417 
1877  417 
1877  417 
1840  386 


1 

1 
1 
1 

ll 

90 


12 

13 

8 

12 

0 

9 
9 
9 


[178] 


AU, 

All, 

AU 

AU 

All, 

AU 

AU 

AU 


1877  417 
1877  417 
1877  417 
1880  245 
1877  417 
1880  245 
1838  266 
1880  245 


1510 
1510 
lYlO 
ljl3 

ijn 
1I14 
9 

1114 


ilTK 


6 

8.  subd.  3 
25-^3,  36. 

40 

64 

72 

AU 

AU 

1 


Part  relating  to  the  city 

o|  New  York , . . . 

AU 


1863  362 

I94U    *^JH 

1862  229 
1874  267 
1844  104 
1843  172 
1880  245 
1877  417 
1880  245 
1880  245 


1 

1 

1-10 

1 

1 

1 

1114 

Hji 

1114 
1114 


im 


• 


[r«!j 


AU. 

AU 

AU. 

AU. 

1.. 

3.. 

AU. 

AU. 

8.. 


1881  537  1 

1877  417  1 1 11 

1877  417  IT  12 

1880  245  1111 

1880  345  1111 

1880  245  1111 

1875  334  1 

1847  329  1 

1880  245  llli 

1839  317  I        ,  ,- 

18a0  34$  3        (liH 


• 


SCHEIDUUI  OF  tAWe  RBPHMiED. 


Statutes  Hxsbbt 
Rkpbaiad 


Pbeyious  Repeaia 


REFEAUNQ  BTAV- 
UTE8 

L.    I  Ch.  I      f 


1839  74 
1839  101 

1888  211 

1839  303 

1839  307 
1839  317 
1839  342 


1839  340 
1889  307 

1840  38 
1840    41 


1840  loa 

1840  105 
1840  177 
18M  238 
1810  S9 
1340  814 


All 
AU. 

AU. 

AU. 

AU. 
AU. 
AU. 


AU. 

1,3, 

AU 


3|Pt.  repealing 
K.  S^  pt.  3. 
ch.  1.  tit.  5. 
I  20,  subd.  2 

AU 

Zf  v«  «•  •••«•■ 


1840  317     AU. 


1840  320 
1840  349 


1840  347 
1840  3M 


1840  377 
1840  37» 
1840  384 
1840  38^ 


AU 
AU 


AU 
AU 


Al 


f  •  •  •  •  •  • 


1841    88    AU. 


1841  60 

1841  12| 

1841  138 

1841  141 

1841  lH 


^l««>«««>«i 


AU 

Part  relatlug  to  the  dty 

of  New  York 

Part  relatlncr  to  the  city 

of  New  York 

1 

AU 


1880  245  2 

1881  537  1 

1881  537  1 

1841  272  1 

1877  417  1 H 13 


AU 

Part  relating  to  the  dty 

of  New  York 

AU 

AU 

1.3 


1877  417  1 5  18 

1881  537  1 

1880  245  1 1 10 

1877  417  It  10 

1847  349  4 


-not« 
[103] 

[181] 


AU, 

AU. 

AU 

AU 

2.. 

AU 


Part  relating  to  the  dty 

of  New  York 

1.2 

2 

AU 


1842  240 
1880  245 
1800  245 
1880  245 
1880  245 

1880  245 

1881  537 
1848  379 
1842  107 
1880  245 


4.. 
6.. 
9.. 
12. 

Ifi: 

3.. 
AU, 
AU, 
AU 


i 


10 

31 ^. 

3%  33.  38. 
AU 


Part  relating  to  the  dty 
'  New  York 


1841  237 

1841  237 
1844  340 

1842  277 
1880  245 
1880  245 
1842  197 
1877  417 
1880  245 
1880  245 
1880  245 
1880  245 
1842  202 
1844  312 
1844  104 

1880  245 

1881  537 
1880  245 

1882  402 
1880  245 
1880  245 
1880  245 
1877  417 


[107] 


[188] 


1.7  [I8«l 
17 


•    }.►.-» 


nit 


SCHEDULE  OF  LAWS  REPEALED. 


Statutes  Herbbt 

RbFEAIjED 


L. 


Ch. 


Section 


1841  224     AU 


1841  237 
1841  242 
1841  257 
1841  272 
1841  282 
1841   297 

1841  321 

1842  38 
1842  107 
1842  167 


1842  107 
1842  202 
1842  240 
1842  277 


1842  324 

1843  9 
1843  121 
1843  172 
1843  177 
1843  187 
1843  201 

1843  205 

1844  11 
1844  104 


1844  127 
1844  148 


1844  170 
1844  273 
1844  300 
1844  312 


1844  341 

1844  346 

1845  10 
1845  24 
1845  25 
1845  87 


All. 

AU 

All 

AU 

AU 

AU. 


AU. 
AU. 
AU. 
1.2. 


AU 

AU 

AU 

**X1  •  •«•••■ 


1842  309     AU 


AU. 

AU 

AU. 

AU, 

4... 

AU. 

AU. 

All. 

AU. 

AU. 


AU 


Vf  0«  •••••«• 


AU 
AU. 
AU 
AU 


1844  324     AU, 


AU, 
AU 

AU 
AU. 
AU. 
AU. 


Previous  Repeals 


BEPEALXNO  8KAT- 


Sectlon 


L.  i  Ch.  I     i 


Part  relating  to  the  dty 

of  New  York 1881  537 

AU 1877  417 

3 1842  202 


8m 
note 


AU 


1877  417 


AU 1880  245 


AU 
All 


1877  417 
1877  417 

AU 1877  417 

AU 1880  245 

AU 1880  245 

AU 1880  245 

AU 1880  245 

1 1866  782 

1 1877  417 

1.  2 1893  686 

2 1880  406 

AU 1880  246 


1 

1115     _ 

1515 

13  18 

1115 

M15 

2 

2 

1118 

2 

1119 

1  ♦ 
1116 

2  • 

1119 


AU 1880  245 

6.  pt.  amending  R.  B.,  pt. 

3,  ch.  8,  tit.  15.  S  8-  .  .  1844  346 

All 1880  246 

1 1844  341 

3 1844  341 


1119 


(1913 


AU. 
AU. 
AU, 
4.. 


AU 

AU 

AU 

AU 

1,  3-8 

Part  relating  to  the  dty 

of  New  York 

AU 

AU..: 

4,  5:  pt.  relating  to  the 

dty  of  New  York 

4,  5 

AU 

All 

AU 

1 


AU 
3.. 
AU. 


1880  245 
1880  246 
1880  245 
1880  245 
1880  246 
1883  245 
1896  548 

1880  245 
1877  417 

1881  537 
1880  245 

1880  245 

1881  537 
1877  417 
1845  214 
1880  245 
1880  245 
1845  10 
1880  245 
1869  807 
1877  417 


4 
1119 

1      [IW 

3  _ 

[IHI 

2 

1129 

1120 

1I29 

2 

1120 

1121 
1118 


1121 
1121 

1 

1118 

3 

1121 

1121 

1 

1121 

1 

1118 


2 1857  308  2 

AU 1880  245  1121 

AU 1880  246  2 

AU 1877  417  1119 

All 1880  246  8 

AU 1882  402  1 


09i^ 


^ 


SCHEDULE  OF  LAWS  REPEALED. 


Rbfbaubd 


1845  112    Ail. 


1845  153 
1845  163 
1645  210 
1845  214 
1845  231 
1845  234 
1845  235 
1845  236 
1845  242 

1845  303 

1846  120 

1846  140 
1846  150 

1846  159 
1846  182 

1846  209 
1846  240 
1846  276 

1846  288 

1847  80 

1847  85 
1847  119 
1847  134 
1847  280 


1847  208 
1847  320 
1847  387 


AU. 
All. 
AU. 
AU. 
AU. 
AU. 
AU. 
AU. 
AU. 
AU. 
AU. 

AU. 
AU. 


AU 

1.  2,  4,  5. 


AU. 
AU. 
AU. 

AU. 
AU. 

AU. 
AU. 
1. 


PSEYIOUS  RbFBALS 


Section 


RBPXALINO  STAT- 
UTES 


L.  I  Ch.  I     S 


1.. 

AU, 
AU. 
AU. 
AU. 
AU. 
AU. 
AU. 


note 


7-13,      16-37, 
4&-e4to  66-83. . 


AD 

Alia  ••••••••. 

AH 


All 

All 

AU 

3 

AU 

AU 

AU 

All 

AU 

AU 

1 

All 

AU 

1 

AU 

AU 

AU 

1 


7-13,  16-21.  23.  24,  26, 
27;  28  except  pt.  relat- 
Ini;  to  surrogates'  courts, 
29-31,  34-36;  45  ex- 
cept  pt.  relating  to  ar- 
rogates' courts,  46-64, 
66-63 

7-13.  16-24,  26-37,  45- 
64,66-83 

9 

19-21,  23.  24;  pt.  deslg- 
natitig  the  times  and 
places  of  holding  general 
and  special  terms  of 
the  supreme  court  and 
circuit  courts  and  courts 
of  oyer  and  terminer  and 
judges  who  shaU  hold 
the  same 

25 


1893 
1880 
1877 
1886 
1877 
1880 
1877 
1886 
1880 
1869 
1880 
1880 
1877 
1879 
1880 
1880 
1888 
1893 
1877 
1880 
1877 


686 
245 
417 
593 
417 
245 
417 
593 
245 
748 
245 
245 
417 
305 
245 
245 
571 
686 
417 
245 
417 


[I>51 


1 
1 
1 
1 
1 
1 
1 


22 
19 
21 
20 
23 
20 
21 


1123 

1 

11[23 

1  J23 

1I2O 

1 

1)23 

1I23 

1 

1 

1521 

1124 

1121 


1877  417  1 Y  21 


1880  245 
1849  333 


1124 

4 


29-31 

46... 

73... 

AH... 

AU... 

AU... 


1848  379 

15 

1886  593 

1122 

1848  379 

32 

1847  470 

17 

1848  224 

1 

* 

1880  245 

1124 

1880  245 

1  J24 

1880  245 

if  24 

889 


SCHEDULE  OF  LAWS  RBPBIAJJID. 


Statutes  Herbbt 

REPEAIjBD 


L. 


Ch. 


Section 


1847  339 
1847  377 

1847  390 
1847  391 
1847  410 

1847  439 
1847  430 
184)*  450 

1847  462 
1847  464 


1847  470 


1848  32 
1848  48 
1848  60 
1848  £3 
.1848  185 
1848  222 
1848  224 

1848  277 
1848  312 
1848  379 


1849  30 
1849  107 
1849  133 

1849  160 
1849  193 


1849  256 
1840  258 


All. 
All. 


2-*. 
All. 
Ail. 


Ail. 
All. 
AU. 

All. 
All. 


1-25, 
84-^6, 


1848  28  AU. 


All. 
All. 
All. 

Aii: 

All. 
All. 
All. 


AU, 
AU. 
AU, 


1848  aao  AU, 


AU. 
All, 
AU, 

AU, 
AU. 


27-32. 
38-53, 


Ail*  •••••»••• 


PBBVIOUB  fUPSAIA 


Pectlon 


REPBAUNQ  STAT- 
UTB* 


Pan  relating  to  the  dty 

of  New  Yonc 

AU 


1881 
1880 


537 
245 


1-13.    16-25.  27-^1,  34. 

86,  38-44.  46-52 1877  417 

1-25,  27-^2,  34,  86,  38- 

53.. 1880  245 

1-25,  27-32,  34-66,  38- 

53.. .7 1806  548 

3.  last  i>aragraph 1848  282 

AU....V..*... 1880  245 

AU 1896  548 


AU 1880  246 

AU 1880  245 

All 1880  245 

AU 1880  245 

AU 1877  417 

3 ISBO  245 

All 1877  417 

AU 1877  417 

AU 1880  245 

13 1849  333 

AU 1849  438 

All 1877  417 

AU 1880  245 

AU 1849  439 

AU 1877  417 

AU 1880  245 

AU 1880  245 

2 1854  240 

AU 1889  382 

AU 1863  362 

1.  pt.  amendtnis  R.  S.,  pt. 


L,  pt.  amendUis  K.  a.,  m. 
i,  di.  8.  tit,  10.  I  28. 
6Ul}d.  4 


1874  208 

1..... 1879  101 

2 1857  684 

4 1862  368 

AU 1880  245 

1 1870     78 

1 1880  245 

4 18M  lis 

AU r....  1886  Mi 


1*4 

121 
1»4 

125 


125 


[381] 


\ 


126 


2 
10 

3 
8 


1 

1 

2 
1 

2 


• 
• 


SCHEDULE  OF  LAWS  REPEALED. 


FSDVioua  Emtbaim 


L.  1  Cb.  I     I 

Ul 1877  417     1133 

Ml 1880  MS     1 1  28 

fart  [eUtlu  tc  th«  dly 

0(  N*w  YSrk 1881  637     1 

■"      1880  3M     1136 

J.  14,  1«,  24,  30,31; 

53,  Bubdt.  3.  0;    M,  S7, 

00-02,  64,  f 


m. 


113. 
,.  .-  ,  130- 
I  .J.  ..-.i-.  ...,  I.is,  ISB, 
II.',  ^.,'..1  -,  l-c,  152, 
I.M,  I50-l,JS,  162,  17»- 
174,  17S,  mibd.  3;  188, 
103,  231,  Z44.  246.  Bubds 
a.  31  Z92.  25S.  26a,  230, 

ass-ass,  2as,  aeo,  273 

273,378,281, niM,  3:232 
284,  287,  2S1,  202,  397, 
308.  30a  300,  X7,  suhd. 
01,317, 3CB  348.340,353 

'!'45"'4fla*i™^   ISSt  47»     ] 
.  2:6-!.  sulirl.lS; 

. '  1852  302  ] 

18.11       2  1 

.  1.2,4-8 18S1   1S8  1 

4;  118 1S07  781  * 

04,  lUbd.  13:  365,  398.  .  .  1809  SB3  ( 

66,  128,  220 1870  741  ( 

I04.154.33.'>,3S5.3g5...  1803  392  ] 
121.  227,  220,   241,  300. 

307,  subds.    1-5,    7,    8: 

308,  309,  311.  315,  331, 
3.  302,  300 1SS7  738 


lT7,aS3,343,370,434.,.   1806  824     6.     10. 


170,  B 


I'J.f'S- 


.   1875 


904,254,328,344.. 

238 1875  409  : 

M3,  334 1885  618  ■ 

307 1800  450  I 

8.3,4:  318,  3*4  1862  460  : 

»1 1876  431 

iM 1800  S83  : 

Pari  M&lliw  to  the  dty 

oINawYork 1881637  I 

All 1880  340  : 


r 


SCHEDULE  OF  LAWS  REPEALED. 


Statutes  Hbrbbt 
Repealed 


1849  430     AU 

L850     1       All 

1850  15     All 

1850     82     All 

1850     94     AU 

1850  128     All 

1850  150     All 

1850   162     All 

1850  225  All 

1850  245     All 

1850  260     All 

1850  272     All 

1850  295     All 

1851  2  Part   affecting 

Code  of  Pro- 
cedure. H  47, 
49 

1851     21     All 

1851   134     33 

1851   163     All 

1851  202     2 

1851  232     All 

1851  277     All 

1851  444     All 

1851  455     All 

1851  460     All 

1851  472     All 

1851  479     All 


Previous  Repeals 


Section 


HEPEALIXO  STAT- 
UTES 


L.  I  Ch.  I    i      See 
note 


11-18 1877  417  1123 

Part  relating  to  the  city 

of  New  York 1881  537  1 

AU 1880  245  1126 

AU 1877  417  1124 

AU 1877  417  1124 

1.2,4 1878  129  1,2.4 

3 1860  260  1 

All 1880  245  1 1 27 

All 1880  245  1 1 27 

AU 1877  417  1124 

1 1879  389  I 

AU 1880  245  1527 

AU 1880  245  1  J  27 

3 1877  417  1 1  24 

AU 1880  245  1127 

All 1877  417  1124 

AU 1877  417  1124 

1 1866  115  1 

AU 1880  245  2 

AU 1877  417  1124 

Part    affect  ing   Code   pt 

Procedure.  H  47.  49....  1877  417  1125 


AU 1877 

33 1893 

AU 1896 

2 1877 

All 1896 

Part  relating  to  the  city 

of  New  Yoric 1881 

AU 1880 

AU 1886 

AU 1880 

1 1868 

AU 1880 

AU 1880 

1  pt.  amending  L.  1849. 

Ch.  438.  (I  11.  13.  30. 

subds.  12.  13;    101,  116. 

149.  153,  173.  244,  252. 

255.  264.  265.  268,  272. 

278.  281.  subd.  2:    287. 

307,  subd.  6:    317,  348, 

349,  353,  354.  397.  460. 

470 1852 

1  pt.  amending  L.   1849. 

Ch.  438.  SS.  14.  99.  100. 

282 1867 

1  pt.  amending  T^  1849. 

Ch.  438.  t(  24.31,258.  .  1S76 
1  pt.  amending  L.  1849. 

Ch.  438.  i  53.  subds.  3. 9.  1861 
1  pt.  amending  L.  1849, 

Ch.  438,  (i  111,  136.386  1866 

•49 


417  1125 

101  1 
548 

417  1125 

548  1 

537  1 

245  1128 

593  1126 

245  n28 

828  1 

245  2 

245  2 


t 
t 


392    1  * 

781    8,6.6, 

10  • 

431    2,4,10  • 

158    1  • 

824    2,5,16  • 


SCHEDULE  OF  LAWS  REPEALED, 


1 


Statutes  Hbxlbbt 
Refkalbd 


1852     47 

All 

1852     65 
1852  175 

AU 

All 

1852  277 

All 

1852  374 

1-5 

1852  S92 

All 

PBBYIOUS  RKFBAUi 


Section 


REPBALXNG  STAT- 
UTES 


L.  I    Ch.l     I        See 


1  pt.  amending  L.  1849, 

Ch.  438.  S$  114,  132 1857  723 

1  pt.  amending  L.  1849, 

Gh.  438,  S  135,  subd.  3 .  .   1858  306 


no'^ 


1  pt.  amending  L.  1849, 

Ch.  438.  (  179.  subd.  3 .    1875 
1  pt.  amending  L.  1849, 
Ch.  '"" 


28 


438,  a  273,  366.  371   1862  460 


1  pt.  .amending  L.  1849, 


81 


438.  §  399 1857  353 

All 1880  245 

1,  2  to  first  semicolon,  3.    1877  417 

All 1896  548 

All 1880  245 

All 1880  245 

All 1880  245 

All 1880  245 

1-5 1877  417 

Part  relating  to  the  city  of 

New  York 1881  537 

Part   amending  L   1849, 

Cli.  438,  5  11 1857  723 

Part  amending  L.  1849, 

Ch.  438.  $13 1865  615 

Part  amending  L.  1849, 

Ch.  438,  (  30,  subd.  13.  1860  459 
Part  amending  L.  1849, 

Ch.  438.  S  116 1865  615 

Part  amending  L.  1849, 

Ch.  438,  $  153 1855    44 

Part  amending  L.  1849, 

Ch.  438,  $  167.  subd.  7. 

•'  and  what  follows  it ''.  1863  392 
Part  amending  L.  1849, 

Ch.  438,  $  173 1876  431 

Part   amending  J*.  1849, 

Ch.  438,  $  244.  subd.  4.  1867  781 
Part  amending   L.   1S49. 

Ch.  438,  i  265 1857  723 

Part  amending  L.  1849. 

Ch.  438.  S  272 1857  723 

Part  amending   L.  1849. 

Ch.  438,  S  307,  sub.  6.  .  1857  723 
Part  amending  L.  1849, 

Ch.  438.  S  349 1862  460 

Part  amending  L.  1849, 

Ch.  438,  S  354 1857  723 

Part  amending  L.  1849, 

Ch.  438,  S  360 1862  460 

Part  amending  L.  1849, 

Ch.  438.  S  367 1865  615 

Part  amending  L.  1849, 

Ch.  438.  $  401.  subd 8. 

8-6 1858  306 

P»rt  emending  L.  1849, 

Ch.  438.  §  401.  subd.  6.  1870  741 
I  AU 1880  246 

MB 


2.4 

5 

1 

11.  26, 
27 

1 
2 
1Y25 

2 

2 

1129 

1529 

1726 

1 

1 

2 

1 

3 

1 

1 

8 

8 

10 

It 

13 

22 

22 

24 

13 

18 

14 
2 


SCHEDULE  OP  LAWS  RLPEALEU. 


Statutes  Hbrjbby 
Repealed 


L. 


Ch. 


Section 


1853  lo3 
1853  238 


AU. 
All. 


1853  338  All 


1853  421 
1853  511 
1853  629 


1853  648 

1854  "5 
1854  :^6 
1854  135 
1854  206 
1854  270 


2855  10 
1855  44 


AU 

All. 

All, 


All. 
AU. 
AU. 
AU. 
AU. 
AU 


All. 
AU 


1855  85 
1855  202 
1855  279 
1855  471 


AU. 
AU. 
AU. 
4,6. 


1855  511 
1865  630 


AU, 
AU 


Previous  RxPEAiii 


1857  60 

Au! .!!' 

1857  173 

AU..... 

1857  303 
1857  308 
1857  353 

AU 

AU. ... 
AU.... 

■  »   «  •  • 

1857  306 

1857  512 

AU.'.'.. 

1857  567 
1857  679 
1857  6r4 

AU... 
Al« 
Au. ... 

1867  7r8 

AU.... 

• 

SectioQ 


REPEAUNQ  ETAT- 
UTE8 


L.  1    Ch.l     f 


AU 

1 

AU 

1-3,  5-7. 


AU 

Part  relating  to  the  dty 

of  New  York 

All 

AU 

All 

AU 


All 

I   2 

Part  relatl'nk  to  the  'dty 

of  New  York 

AU 


1... 
AU. 
AU. 
1,2. 
AU. 
4... 
4... 
AU. 
1 


Part  relating  to  Kings 
county 

Part  relating  to  Dutchess 
county 

AU 


All, 

All. 

AU. 

AU. 

AU, 

AU 

1 


AU. 
2,3. 

All. 
AU. 
AU. 
1... 
AU. 


1  pt.  amending  U  1849, 

Ch.  438,  S  11.  subd.  2... 

1  pt.  amending  L.  1849, 

Ch.  43S,  S  11,  subd.  3. 

1-3,5-11,  1&-20 

4 

4.  12-17,  21-24 

6. ....... ..•••.•••...• 

7 


880  245 

879  316 

880  245 
877  417 
896  648 


881  637 
877  417 
880  245 
877  417 
880  245 


880  245 

877  417 

881  637 
880  245 


867  723 
877  41T 
880  245 
880  246 
877  417 
870  60 
806  648 
880  245 
866  290 


859  440 
877  417 
877  417 
877  417 
861  12 
880  245 

858  107 
880  245 

859  428 
877  417 
886  593 
880  245 
877  417 
880  245 
868  828 
880  245 


866  824 
877  417 
866  824 
880  245 
866  824 
876 


1130 

IfSO 
1127 


Sed 
note 


877  417    It  27 


pir 


1 

11 


27 
30 


31 


1J81 
1128 


CM 


5 ^ 

2 

l432[39$] 
ll29  _ 
1         PW 

1182       ^ 


866  166    4 


2 

1129 

1130 

1131 

1 

1133 

2 

1133 

9 

2 

1132 

l433 

1131 

1133 

2 

2 


867  781    1 


1 
2 

4 
2 
7 
2 


t 

.• 

• 

• 
• 


M4 


BDKfiDtJtiE  OF  r.AWS  REPBALED. 


^ 


Statutes  Hbbsby 
rspealed 

Previous  Rbpeala 

L. 

Ch. 

Section 

Section 

BBPBALING  STAT- 

vrm» 

L.  1 

Ch.  1 

5 

See 

note 

• 

« 

All 

8 

1869  888 

1868  30d 

1864  413 
1862  460 

1865  616 

1876  431 
1858  306 

1862  460 
1858  306 
1880  246 
1861   288 

1877  417 
1877  417 
1860   176 
1880  245 
1877  417 

1866  616 

1877  417 
1880  245 

1866  824 
1864  413 

1863  392 

1876  431 

1869  428 

1867  781 
1880  246 

1877  417 
1880  246 
1877  417 
1880  246 
1880  246 
1893  686 
1877  417 
1880   245 
1877  417 
1866  616 

1880  245 

1864  413 
1860  469 

1863  392 
1877  417 
1877  417 

1881  687 
1880   245 
1876  431 

1865  616 
1880  245 

1864  645 
1880  245 
1880  246 

7 

11 

1 

18 

8 

12 

14 

23 

16 

1188 

158 

1136 
1132 
2,6.8 

2 
2 

4 
1 
1 
13 

9,10 

8 
2 
1133 

1136 

1533 

1136 

2 

1 

1133 

1136 

2 

5.8,2 

2 

1 

12 

\\n 

1 

1136 
5 
1 
1136 

1136 
2 

13  pt.  aiiiendine  L.  1849, 
Ch.  438.   1  307.  fiUbds. 

• 

13  pt.  amending  L.  1849. 

€%.  488,   1  307.  siibdB. 

1-4 

14. 

16 

* 

17 

* 

18 

« 

21 

« 

22 

* 

1857  776 

AU 

1868    37 

All 

2 

* 

All 

AU 

1858  107 

Xu... ..:::;;:.:.:.:.. 
1 

1868  176 

AU 

• 

All 

All 

1868  244 

All 

1858  aoe 

All 

1,8,  12 

1,  6-7.  9,  18-16.  17,  18. 

21 

2-4<  8,  10-12.  16.  19,  20. 

« 

1 
All 

« 

11 

* 

18 

♦ 

14., 

* 

17»  18  pt.  amendinc  L. 
1849,  Ch.  438^   1  lOl, 
flubd.  3 

20.4 

e 
• 

1850  110 

Aii;:;:;  ::::::::  :::: 

AU 

1860  134 

AU 

1850  174 

AU 

AU 

AU 

All 

1850-  198 

t    AU 

1860  262 

1     AU 

1850  261 

AU 

1 

1    All 

AU 

1850  26S 

1 

^      AU 

AU 

1850  428 

1-8,  6,  d-14.  .  .  .  ; 

»    2.8 

\  All .:... 

AU 

4,  8.  14 * 

* 

4.  6-8 

7;!7;...;;;;. ::..;::.. 

« 

9 

* 

11 

* 

1C50  440 

2,  3 

1800       fl 
1860     80 

All 

Part  relatini?  to  the  city 

of  New  York 

AU 

1 

1800  131 

AU 

1800  136 

I     AU 

10 

All 

1 

AU • 

AU 

045 

1800  162 

\    AU 

87 

r 


SCHEDULE  OF  LAWS  REPEALED. 


Statutes  Hersbt 
Rbpbaisd 


Ch. 


SectlMi 


1860  167  AH 

1860  173  All , 

1860  202  AU 

1860  459  An 


1860  403 

U  9 

1861  11 

AU.....,; 

1861  12 

All 

1861  158 

All 

1861  221 

All 

1861  288 

All 

1862  43 

All 

1862  86 

All 

1862  220 

All 

1862  246 

All 

1862  251 

All 

1862  368 

An 

1862  375 

AU 

1862  451 

AU 

1862  460 

AU 

1862  471  AU. 

1862  485  AU. 

1863  206  AU. 

1863  212  AU. 

1868  362  1-9 


Fbbyious  Bxfeaza 


Section 


BSPEAUNO 
UIBS 


L.   I  Ch.  I     I 


See 


AU 1865  218 

All 1877  417 

AU 1880  245 

Part  requiring  eraduates 

to  be  admittea  to  prac- 
tice upon  production  of 

their  diplomas 1877  417 

1 1870  431 

1-3,8 1S80  246 

4-7,  9-12 1C77  417 

6,8 1865  615 

7 1C75     28 

12 1862  460 

1,2 1880  245 

AU 1880  245 

AU 1880  945 

ItPt.  amending  L.  1849, 

Ch.  438,  S  53,  subd.  2. . .  1862  460 

AU 1880  245 

AU 1862  485 

AU 1877  417 

AU 1866  175 

AU 1877  417 

5 1876  278 

AU 1880  245 

AU 1880  245 

AU 1877  417 

AU 1880  245 

AU 1877  417 

AU 1865  836 

l_pt.  cjnending  L  1849, 

Ch.  438,  124 1876  431 

1  Pt.  amending  L.  1849, 

Ch.  433,  (11,  subd.  2. . .  1867  781 
1.2,4,  5,  7-9,  11-14,22, 

81,82.05-37 1877  417 

2,  4,  19,  23.  24.  26  Pt. 

amending  L.  1849,  Ch. 

438, 1 366,  subd.  5;  |  81  1865  615 


3. 6, 10, 15-21.  23-30, 33, 

84 1880  945 

6,27 1866  824 

9 1869  883 

10 1867  781 

11,  36 1863  392 

17 1864  413 

AU 1877  417 

1 1880  245 

1 1869  589 

AU 1877  417 

AU 1877  417 

1,  2,  5, 6,  9 1880  945 

3 1867  782 

4,  7,  8 1803  686 

7 18iB4  420 

»46 


1 

1134 

11S6 


1134  P«J 

9 

9 

6,6  • 

3  • 

31  • 

1136 

1137 

3  • 

9 

9 

1186 

?136        ^ 

1138 

9 

use 

9 

1136 

1 


PMJ 


14 

2 
4,14 


136 


p«3 


SCHEDULE  OF  LAWS  REPEALED. 


^ 


Statotes  Hereby 

R£FEALED 

Previous  RspEArii 

. 

repeauno  btat- 

L. 

Cn. 

SectloQ 

Section 

UTEB 

L.  1  Ch. 

1        See 

1863  392 

1    All 

1  pt.  amending  L.  1849, 
Ch.  438.  fiS  13^  116.  256, 
273,352.399 1865 

1  pt.  amending  L.  1849, 

Ch.  438.  &  170.  subd.  4 .  .   1875 
1  pt.  amending  L.  1840, 

Ch.  438.  J  307 1864 

1  pt.  amending  I^  1840, 

Ch.438,  5  335 1876 

1  pt.  amending  L.  1840, 

Ch.  438.  5  371 1866 

1  pt.  amending  h.  1840, 

Ch.    438.    IS    104.    113. 

116,  154,  167.  first  two 

sentenc-s,  170,  273;  H-    1877 

1.  3,  4 1880 

AU 1880 

AU 1880 

AU 1806 

All iR«n 

615 

28 
413 
431 

824 

417 
245 
245 
245 
548 
245 
245 
245 
782 
417 
245 

note 

1863  40Q 

AU 

2,  3.  5, 
7.  10. 
14    [211]* 

1 

1                  ♦ 

14               ♦ 

14                ♦ 

2 
2 
2 

1863  403 

All.. 

11139 

1863  456 

AU 

1863  466 

.     All 

2 

lS6i     53 

2-5 

2-5 

18W 
1880 
1867 
1877 

1^40 
ll40  [212] 

1864     71 

AIL 

1-11 

8.  10 

AU 

All ;. 

1864     05 

AU 

1^38 
1140 

r3i3i 

1864  219 

AU 

1864  280 

5 

1864  311 

AU 

1 

1872  680 
1880  245 
1880  245 
1866  824 
1880  245 

1865  615 

1866  824 
1880  245 
1880  245 
1866  784 
1880  24o 
1875  508 
1880  245 
1877  417 
1866  307 
1880  245 
1877  417 
1870     49 
1877  417 
1866  588 
1877  417 
1806  548 

AU 

AU 

It  40 
1140 
11               ♦ 

1864  411 

AU 

1864  413 

AU 

1 

AU...! 

AU 

2 

1864  414 

1 

2 

10                * 

AU 

14                * 

1864  417 

AU 

AU 

2 

1864  42C 

AU 

1 

1864  421 

AU 

AU 

2 

1864  422 

AU 

1 

1                   • 

AU 

AU 

2 

1864  543 

AU 

1138 

1                  * 

1864  545 

Ail 

1 ;  , . 

AU 

AU 

1140 
1138 
1                   * 

1864  578 

AU 

1865  218 

AU 

1 

AU 

AU 

1139 

1                  • 

1865  296 

1 

.     AH 

All 

1 

1130 
1 

AU 

1835  336 

IJI4I 

1865  357 

AU 1880 

AU 1  ft77 

245 
417 
417 

11  41  ^ 

1865  512 

All 

1  '    30 

1865  655 

AU 

Au:;;:;!:;;;;;;:;:i;: 

187T 

1'  30 

MT 


80HEDULE  OF  LAWS  RJECPBAUa). 


STATTTTES    HEflXBY 

Repealed 


1805  615 


1865  616 
1865  724 

1865  733 

1866  115 
1866  174 
1860  175 
1866  307 
1866  588 
1866  692 

1866  782 
1866  784 
1866  824 


All 

^::::::::: 

All 

Al 

All 

AJl 

All 

1.2,6,7.9-11, 


All 

All 


1867  68 
1867  116 
l8i7  516 


1867  658 
1867  781 


All 

All, 

All, 


All 

All. 


1867  783  1,2,5-16... 


1867  887  All 


1868  594 
1868  696 
1868  764 
1868  804 

1868  828 

1868  869 

1869  99 
1869  183 
1869  157 


AU 

All. 
All. 
All, 

All 

All 

All, 

All, 

AU. 


Prbvioub  Repbala 


Sectioa 


repealino 

DTEB 


L.  I  Ch.  I      I 


1-3.6,7.9,14. 

2,5,8 

4,5,8.10-13.. 
6 


7.  11.  14 

13 

All 

All 

All 

All 

All 

All 

All 

All 

1,2,6,7.9,  10 

6.7 

All 

All 

1,6-^8,  10,12,16,17 

3-5,11,13-15,18 

7 

11  p(.  amendlnf:  L.  1849, 

Ch.  438,   (  807,  subda. 

1.  5:   «  17.  18 

All 

All 

1.2 

Part  relating  to  the  city 

of  New  York 

AU 

2 


1877 
1876 
1880 
1870 
1866 
1869 
1880 
1880 
1680 
1880 
1877 
1877 
1880 
1377 
1880 
1869 
1877 
189a 
1877 
1880 
1875 


417 
431 
245 
741 
824 
883 
245 
245 
245 
245 
417 
417 
245 
417 
245 
820 
417 
686 
417 
245 
.28 


See 

note 


AU 

1-^.5,6.9.10.14,15. 

2,  14 

4-8*  11-13,  16 

1 


1.  7-10,  16. 
1,  2.  5-16. . 

13 

15 

16 


AU  except  part  relating  to 
criminal  proceedings .  . . 

All 

AU 

AU 

AU 

2 

AU 

AU 


1867  781 

1880  245 

1877  417 

1878  33 

1881  537 
1880  245 

1870  170 
1880  245 
1877  417 
1809  883 
1880  245 

1871  482 
1880  245 
1893  686 
1887  680 
1886  593 
1860  246 

1877  417 
1886  593 
1880  245 
1877  417 
1880  245 
1870  706 
1880  245 
1880  245 


AU. 
AU. 
1.. 
AU, 


1877  417 
1877  417 
1877  417 
1880  945 


2 

1.  9.  11 

2 

10 

8,13.17 

12 

M41 


? 


141 


40 
40 
42 

40 
1 1  42  piS] 

1  • 
1140 

2  I2IC 

2 

2  • 


e 


1143 
I*  43 
1'  43 
1144 


UITJ 


a4s 


SCHBDULK  OF  LAWS  RBPBALED. 


1 


STATurm  Heksbt 
Rbpkaubd 


1800  246 

1860  260 

1860  433 

1800  580 
1800  6M 
1860  627 
1860  672 
1860  748 
1860  807 
1860  820 


1860  831 
1860  845 


1870  20 

1870  37 

1870  40 

1870  50 

1870  74 


1870     78 
187D  161 

1870  170 
1870  341 


1870  304 
1870  406 


AU. 

▲U. 

All. 

All< 

AU. 

All. 

All. 

AU 

AU 


1  nt.  amending 
1.  1866.  Oh. 
602.  IS  6.  7; 


i!:'  *  '■ 


11 

AU 


1860  883     Ail 


AU, 
All. 
AU, 

AU 

AU 


AU 

1-3.  5,  6. 


AU. 
AU 


1870  350     AU 


AU 

1-8.  10-15... 


1870  467    I,  2»4.6 


1870  650 
1870  706 
1870  717 


AU 


Pbetioub  Repeals 


3 1870  350 

AU 1880  245 

1 1872     92 

All 1880  245 

6 1877  417 

All 1880  245 

All 1877  417 

AU 1877  417 

All 1880  245 

AU 1872  139 

AU 1880  245 

AU 1877  417 


1  pt.  ainepding  J^.  1866. 
Ch.      "     " 


14 

1145 

1 
45 
43 
45 
43 
43 
45 

45 
43 


9^0 

note 


1 
1 
1 
1 
1 
1 
2 

11 


6Q2.H0.  7 1880  245    11 45  [2181 


AU 

1 

AU 

1-4.6.  7,9.  10.  13-16... 

3.  5 

4.8 

5.  8,  11.  12 

AU 

AU 

1 

All 

1 

AU 


2.. 

2.. 

AU. 

AU. 

1-3 

6.. 

All. 

I... 

All. 


Part  relating  to  the  city 
of  New  York 

AU 

AU 

1-8.  10-14 

1-8.  10-16:  pt.  relating  to 
the  city  of  New  York. . . 

3 

15 


1880  245 

1145 

1873  211 

I 

1880  245 

1145 

1877  417 

8 

1870  741 

1.3 

1876  431 

1.9 

1880  245 

8 

1880  245 

1146 

1146 

1880  245 

1875  32 

1 

1877  417 

1144 

1375  442 

1 

1880  245 

1146 

1890  155 

1 

1874   9 

1 

1880  245 

1146 

1893  086 

1 

IGi-O  245 

1146 
1146 

1380  245 

1875  428 

1 

1880  245 

1146 

1871  708 

1 

1880  245 

2 

1881  537 

1 

1880  245 

1146 

1880  245 

1146 

1877  417 

1<44 

E2I9J 


AU 


1881  537 
1875  316 
1896  548 
1..80  480 
1877  417 
1880  245 


1 
1 
1 
1 

1146 


All. 
2.. 


1880  245 
1874  258 
1880  487 
1880  245 


1146 

1 
1140 


[220] 


AAA 


r 


SCHEDULfi  OF  LAWS  REPKALED. 


Statutes  Hekbbt 
rxpealed 


1870  741 


1871  208 

1871  219 

1871  336 

1871  361 

1871  415 


1871  482 
1871  486 
187^  603 

1871  610 
1871  708 
1871  733 
1871  766 

1871  834 
1871  874 
1871  936 


1872  26 
1872  92 

1872  260 
1872  680 

1872  693 

1872  778 

1873  9 
1873  70 


1873  79 
1873  146 
1873  211 
1873  225 
1873  299 
1873  427 


1873  589 
1873  657 

1873  663 

1874  9 
1874  127 
1874  166 
7.874  208 


All. 
All. 
All, 

All 
AU. 


All. 
All. 
AU. 

All. 
All. 
All. 
All. 

AH, 

All, 
All. 


All. 
AU. 

AU. 
AU. 

AU. 
AU. 
AU. 
AU. 


AU, 
AU. 
AU. 
AU, 
AU, 
1.. 


1873  662     AU 


AU 

All 

All. 

AU. 

AU. 

All. 

AU. 


Pbbvious  Rbpkaxa 


1,  2.  6-11.  13-15. 

3.  4,  12 

12 

AU 

AU 


AU 

AU 

1,  8ubd.  1 

Part  relating  to  the  city 

of  New  York 

AU 

AU 

AU 


2 

All 

All 

All 

AU 

1.3 

AU 

All 

AU 

Part  relating  to  the  city 
of  New  York. . . 

AU 

AU 

1 

AU 

AU 

1 

AU 

AU 

AU 


1877  417 
1880   245 

1876  431 

1877  417 
1880  245 
1877  154 
1893  686 

1880  245 
1872  26 

1881  537 
1880  245 
1880  245 
1877  417 
1877  417 
1880  245 
1806  548 
1880  246 
1S77  417 

1872  778 

1877  417 
1880  245 

1880  245 

1881  537 
1880  245 
1880  245 

1878  129 
1880  245 

1877  417 

1878  324 
1880  245 
1880  245 
1877  417 

1873  589 


1,  2;  pt.prescriblng  pref- 
erence of  causes  on  cal- 
endars. .  * 1877  417 

AU 1880  245 

All 1893  606 

AU 1C80  245 

AU i:80  245 

AU 1803  686 

AU 1877  417 

1    pt.   relating   to   dvU 

causes 1877  417 

1 1886  593 

2 1874  127 

AU 1880  245 


1874  368    Alt. 


All 

AU, 

AU, 

AU 

AU, 

1.. 

AU 

AU. 


1880  245 

1880  ;:46 

1880  246 

1880  246 

1880  245 

1870  101 

1880  245 

18S0  9«6 


2 
3 
11 
1545 

1 

It  47 
1 

1 

It  47 
1*  47 
1<  45 
1*  45 
1147 
1 
S 
1545 

It  45 
1 147 
1^47 

1 

lt47 
It  48 
S 

48 

46 
1 

lt48 
ll48 
lt46      ^ 


It  47 

It  49 

1 

2 

It  49 

1 

It  47 

1147 
114S 
1 
1149 


13 
It 


2 

2 

1160 

1160 

1150 

1 

2 

11«0 


P33] 


900 


SOHKDULE  OF  LAWS  BEPEALED. 


dTATDTBS   HSBBBT 

Rbpbaijbo 


1874  267 

All 

1874  322 

AU 

1S74  437 

AU 

1874  456 

All 

1874  460 

AU 

1874  470 

AU 

1874  471 

AU 

1«74  524 

AH 

1875     16 

AU 

1875     28 

AU 

1875    32 

AU 

1875     49 

AU 

1875  131 

AU 

1875  167 

AU 

1876  305 

AU 

1875  334 

AU 

1875  335 

AU 

1875  400 

AU 

1875  420 

AU 

1875  428 

AU 

1875  442 

AU 

1875  508 

AU 

1875  519 

AU 

1875  542 

AU 

1875  616 

AU 

1875  630 

AU 

1876  267 

2.. 

1876  277 

AU 

1876  278 

AU 

1876  299 

AU 

1876  431 

AU 

1876  442 

AU 

1876  444 

All 

1«77     11 

AU 

1877  154 

AU 

1877  168 

AU 

1877  187 

AU 

1877  206 

AU 

1877  257 

All 

1877  274 

AU 

1877  285 

AU 

1877  319 

AU 

1877  417 

AU 

PiisYions  Refkalb 


AU..., 

All... 

All... 

AU... 

AU... 

AU... 

1 

AU. .  . 
All... 
All... 
AU... 
AU... 

5 

AU... 
AU... 
All... 
AU... 
AU... 
AU... 
AU... 
AU... 
AU... 
AU... 
AU... 
All... 
AU... 
AU... 
AU... 

2 

AU... 
AU... 
AU... 
AU... 
AU... 
2,  3,  4. 


REPKIUNQ  STAT- 
UTES 


L.  I    Ch.l     ( 


1 

All 

AU 

AU 

Part  relating  to  the  city 

of  New  York 

AU 


Part  relating  to  the  city 
of  New  York 

AU 

AU 

AU 

AU 

1,  subd.  42 

1.  subd.  46,  pt.  repeaUng 
L.  1872,  Ch.  438.  so  far 
c£  it  relates  to  clerks 
and  assistant  clerks  of 
district  courts  of  New 
York  city 

8,  Bubd.  X7 

98} 


880  245 
877  417 
880  245 
880  245 
880  245 
893  686 

879  101 

880  245 
880  245 
880  245 
877  417 
877  417 
877  417 
880  245 
877  417 
877  417 
880  245 
880  245 
880  245 
877  417 
880  245 
880  245 
880  245 
880  245 
880  245 
893  086 
877  417 
880  245 
880  245 
880  245 
880  245 
880  245 
880  245 

880  245 

881  211 


^1 

i 


See 
note 


49 
49 
51 
49 
49 


882  124 

880  245 

881  537 
880  245 


50 

48 

50 

50 
2 
1 
1 
2 

1150 
2 
2 
1 
] 
1 
1 
1 
2 
2 

1151 
2 
2 

1151 
1151 
2 

1151 
1 

49 

51 

52 

52 
52 
52 
52 

P14ja 
1  [225] 
2 

1     [226] 
1163 


X 


1-3  [2241* 


881  537  1 
880  245  1 1 53 


[M7] 


881  537 
880  245 

879  311 

880  245 
896  548 
878  408 


1 

1153    • 

1153 

1 

1    C238]« 


1878  345 
1878  128 


1 
I 


»CllEDULE  OF  LAWS  HEPEALED. 


Statutes  Hereby 
Repbaued 


1877  456  AU. 

1878  80  AU 
1878  83  AU, 


1878  292 
1878  298 
1878  1124 

1878  408 

1879  35 
1879  161 
1879  151 
1879  211 
1879  267 
1879  305 
1879  311 
1879  816 
1879  349 
1879  380 

1879  406 

1880  86 
1880 
1880 
1880  893 
1880  423 
1880  480 
1880  487 

1880  561 

1881  25 
1881  40 
1881  211 
1881  414 

1881  654 

1882  124 
1S82  340 

1883  195 
1883  205 


1878  126  AU, 

1878  129  AU. 

1878  166  AU, 

1878  175  AU, 

1878  219  AU 


AU. 

2.. 

AU 

AU 

AU 

AU 

AU. 

AU. 

AU. 

AU. 

AU. 

AU. 

AU. 

AU. 

AU. 

vin'. 

AU. 
AU. 
AU. 
AU. 
AU. 
5. 


AU 
AU 
AU 
AU 


AU 

All 

All 

AU 

/■U  *  ••••••••• 


1883  426    AU. 


Pbbvious  Repeals 


SectfoQ 


REPBALZXa  STA.'r- 
UTES 


L.  1    Ch.I     i 


AU ; 1893  686  I 

AU 1880  245  2 

2 1878  175  1 

Part  relating  to  the  dty 

of  New  York 1881  537  1 

AU 1880  245  1 1 54 

1 1879     36  1 

All 1880  245  1 1  54 


See 
nota 


AU. 

AU. 

1.. 

2.. 

All. 

2.. 

All, 


1880  245 

1881  537 

1879  211 
1884  32r 

1880  245 
1880  245 
188D  245 


1.. 
All 


1879  257 

1880  245 


AU 


1154 

1 
1 
1 
2 


fisn 


1^54 


54 


1 
2 


t2JiJ 


1 1879  349     1 


1 1880  58     1 

Ail.*.".'.;;.*.'.*.*.*.'.*;!.*;.*."  mi  iki'  i 

1 1888  566     1 

1 1881  25     1 

All 1880  245     2 


^3^^ 


• 


AU 1896  548     1 

AU..- 1896  548     1 


All 1893  686     1 


3,  4 1889  472     1,  2 

AU 1906  291     2 


1893  686     1 


iy4,'fi,'i,'i^iiyih'.'.'.'.y.   1884  '60*  M 
%  pt.  directing  that  sten- 
ographer appointed  by 
board  of  dalms  fihaU  act 

as  deputy  derk 1884  334    8 

3i  5,  16 • •*••  1888  365    2'-l 

12 18&3  425    1 

AU ♦..   1897    36    4 

t 


•  in*] 


pOi 


^ 


SCHEOULE  OF  LAW6  KEPEALED. 


Statttes  Hebebt 
Repealed 


Previous  Bepeaub 


Section 


repealing  stat- 

VTES 


I    I-  I    Ch.l     I 


16S4   ao 


1884  65 
18S4  133 
18B4  197 
2884  80» 
1884  334 
1884  886 
1884  376 
1884  490 

1884  530 

1885  112 
1885  135 
1885  267 

1885  367 

1886  577 


1887  36 
1887  507 

1887  630 

1888  118 


1888  302 
1888  365 

1888  555 
1888  571 


1889  330 
1880  406 
1889  472 

1889  522 
1890 
1890 

1890  173 
1890  403 

1890  456 

1801  125 

1891  379 

1802  677 


155 
158 


AU. 
All. 
AU. 
1... 


AU. 
2-5. 
AU. 

An. 

11.. 
All. 
2,3 
2... 


AU 

6,  pt.  adding  { 

24  to  L.  1885. 

Ch.  183 

AH 

AU 


AU 

I,  pt.  b^n- 
nliuf  with 
words  "  and 
tlM  record  " 
tt  end  of  sec- 
tton;2 

All 

AU 


AU. 
AU. 


1889    68    AU. 


2.3. 

2.3. 

AU. 

AU. 

AU. 

AU. 

2.3. 

AU. 

All. 

5... 


1.  pt.  directing  that  the 
stenographer  appointed 
by  said  commissioners 
of  board  of  claims  shall 
act  as  deputy  clerk.  . . . 

6'/.'/.'.'.','.'//.'.'.'.'.'.'.'.'.'.'. 

7 

8 

AU 

AU 

AU 

All 


1»84  334 
18S8  365 
1887  507 
1896  451 
1689 
1807 
1897 
1896  548 
1885  112 


36 


All, 


1.. 
All 
AU. 


AU. 
1.. 

AU. 


1... 
AU. 
1.., 
All. 
2,3. 
2... 
AU. 
AU. 
AU. 


1893  100 
1893  686 
1890  403 
1897  36 
1895  544 
1890  173 
1906  291 
1897  36 
1893  686 


All 

19,  last  len- 
teace 


2,3 
AU. 
AU. 
5... 


2 

1 
1 
2 
2 

4 
4 
1 
1 


1 1891  379  1 


1893  686  1 


AU 1893  686  1 


1896  451  1 
1807  36  4 
1893  686  1 


1893  686  1 
1889  68  1 
1897  36  4 


1 

1 

1 

4 

2,  3 

2 

2 

4 

1 


1893  686  1 

1897  36  4 

1893  686  1 

1897  403  1 


See 
note 


BSj 


[21^5] 


[256j 


[257]* 


[358] 


[260] 
[361] 


fMS8 


iK^HEDULE  OF  LAW6  REPEALED. 


Statutss  Herxbt 
Rbpkalsd 


1893 
1893 
1893 
1894 
1895 
1896 
1896 
4897 


t897 
1898 
1899 
1900 
;900 
1906 
uode 


Code 
Code 


100 
101 
425 
731 
544 
451 
548 
403 


022 
124 
150 
223 
510 
185 
Civil 


Civil 
Civil 


AU 

All 

AU 

All 

2-4 

All 

All 

1  pt,  amend- 
ing L.  1891, 
Ch.  125,  S  5. 

All 

All 

All 

All 

All 

2.  3 

Procedure. .  27, 
05,  360;  part 
relating  to 
surrogate...  . 
Procedure.  .83, 
fourth    s  e  n- 

tenoe 

Procedure.  Arti- 
cle headings 
of  Ch.  1,  Tit. 
2 


Pbbviods  Rkpealb 


Section 


REPEALINO  BTAT- 
UTBS 

L.  )    Ch.l    }       See 
— ^Doie 


All 


1897     36    4 


3.. 

AU 


1908  185     2 
1897     36     4 


AU 


1899  150     4 


m 


[3711 
P74 

{275: 


Nonas  TO  SeHEDDIX 


NOTES  TO  SGHEDtriiE. 

[Prepared  by  Board  of  Statutory  Consolidation.] 

When  a  statute  has  been  specifically  repealed,  that  statute  and 
the  repealing  statute  are  given  without  an  exrlanatory  note. 

Statutes  indicated  by  an  asterisk*  in  the  column  **  See  note," 
have  been  amended  so  as  to  read  as  follows  and  superseded  and 
repealed  by  the  amending  statutes  noted.  In  case  the  entire 
statute  has  been  repealed^  by  being  amended  **  to  read  as  fol- 
lows," except  the  section  which  states  when  the  act  shall  take 
efToct,  this  section  la  included  in  the  word  **AI1 "  under  the 
heading  "  statutes  hereby  repealed  "  without  further  explanation. 

lOa  R,  S^  Ft,  3,  Cb,  1.  Tit.  4,  Sfi  1-22,  24-28,  35,  30,  40,  45. 
Sections  1-22,  24-28,  45  nave  been  heretofore  repealed,  as  ap- 
pears in  the  schedule.  Sections  35,  30  are  covered  by  Code  CIt. 
Pro.  §  234,  and  Code  Crim.  Pro.  §  22.  Section  40  is  superseded 
by  Code  Civ.  Pro.  i  27. 

101,  R,  8.,  Pt.  \  Ch.  1.  Tit,  5,  f  20,  snbd.  3a  Repealing 
statute,  L.  1833,  Ch.  295,  j  3,  in  terms  repeals  subd.  20  of  said 
f  20.  In  fact  subdivision  30  was  intendedi  as  shown  by  context 
of  balance  of  repealing  statute. 

102.  R.  S..  Ft.  3,  Ch.  1.  Tit.  5,  |  20,  snbd.  38,  Repealiug 
statute,  I^,  1929,  Ch,  80,  S  2,  In  terms  repeals  S  .21,  subd.  38.  Tn 
fact  I  20,  subd,  38,  was  Intended,  as  shown  by  context  of  bal- 
ance of  repealiiig  atatute. 

104.  R.  S.,  Pt.  a  Ch.  8,  Tit.  17,  H  l-2fi,  31-34,  3(W«.  All 
repealed,  as  appears  in  schedule,  except  ft  32  which  proTides  for 
warrant  of  attachment  agaioat  sheriffs  for  failure  to  return 
warrant  for  collection  of  canal  tolls.  Canal  tolls  abolished. 
Obsolete. 

105.  R.  S.,  Pt  4.  Ch,  2,  Tit.  8,  9  1.  Relates  to  fees  of 
juatscea  of  peace.  All  except  last  piarngrRph  superseded  by  L. 
1866,  Cb.  (Ui2.  The  last  paragraph  prohibiting  boards  of  super- 
Tiaora  from  allowing  acconnta  in  favor  of  justices  of  the  peace 
for  any  wartant  or  any  complaint  for  an  assault  aad  battery 
ia  obsolete. 

106.  L.  17T8,  Ch.  12,  $$  3,  4  6,  7,  1  Sesa.  Section  3  obsolete. 
Court  of  probatea  aboUaUed.  Section  4,  Code  Civ.  Pro.  8  27, 
covers  the  provisions  of  this  section.  Section  7,  abrogated  by 
Code  CiT.  Pro.  $t  233.  355.    Section  0  temporary. 

107.  L.  1778,  Ch.  14.  1  Sass.  Abrogated  by  Code  Civ.  Pro. 
I  3307. 

108.  li.  1779,  Ch,  10,  2  Real,  Abrogated  by  provisiona '  of 
Cod^  Civ.  Pro.  »  3307,  8323, 

100.  L.  17TO,  Ch,  17,  3  Seaa,  Abrogated  by  provisiona  of 
Cod*  Civ,  Pro,  II  3307,  3323. 

lia  Xa  1780.  Ch.  36,  I  3.  Superseded  by  Cede  Civ.  Pro. 
I  1072. 

Ill,  L.  1782,  OU.  24,  5  Seaa,    Directs  the  secretary  of  state 
to  dellyer  certain  documents   to  the   court  of  probates.     Tem««' 
poninr  and  obsolete, 

119.  L,  1782,  Ch.  1,  6  Seaa.   Revolutionary  war  act  Obsolete, 

40  MHI 


r 


NOTES  TO  SCHEDULE. 

113.  L.  1783,  Cb.  14,  6  Sess.  Reyolutionary  war  act.  0\m>^ 
lete. 

114.  L.  1783,  Ch.  31,  6  Sess.  Relates  to  actions  for  trespass 
brongbt  against  persons  occupying  or  injuring  propertj>  dnrini; 
the  SeTolutionary  war.  A  part  of  statute  was  repealed  bj 
L.  1787,  Ch.  71,  §  1,  10  Sess.    Obsolete. 

116.  L.  1783,  Ch.  41,  G  Sess.    Expired  by  Umitation. 

117.  L.  1784,  Ch.  7.     Repealing  act.    Obsolete. 

118.  L.  1784,  Ch.  48.     Temporary  and  obsolete. 

119.  Lr.  1784,  Ch.  59.     Revolutionary  war  act.     Obsolete. 

120.  L.  1784,  Ch.  12,  8  Sess.  ReYoIutionary  war  act.  Obso- 
lete. 

121.  L.  1786,  Ch.  16.    Temporary  and  obsolete. 

122.  L.  1786,  Ch.  29,  J  1.     Revolutionary  war  act.    Obsolete. 

123.  L.  1787.  Ch.  5,  10  Sess.  Relates  to  essoins  and  wager 
by  law.  Code  Civ.  Pro.  §  3339,  provides  that  there  shall  be  but 
one  form  of  civil  action.    Abrogated. 

124.  L.  1787,  Ch.  26,  i  7,  10  Sess.  Provides  a  penalty  for 
malicious  arrest.  Code  Civ.  Pro.  §  3343,  snbd.  9,  makes  false 
arrest  a  personal  injury  and  an  action  for  a  personal  injmy 
lies  at  common  law.    Abrogated. 

125.  L.  1787,  Ch.  71.     Repealing  act.    Obsolete. 

126.  L.  1787.  Ch.  94.     Revolutionary  war  act.     Obsolete. 

127.  L.  1788,  Ch.  41.     Revolutionary  war  act.    Obsolete. 

128.  tu  1788,  Ch.  73,  2  pt.  Repealing  act.    Obsolete. 

129.  L.  1791,  Ch.  8.  Section  1  is  a  repealing  statute.  Sec- 
tion 2  is  superseded  by  Code  Civ.  Pro.  S  3307. 

130.  L.  1792,  Ch.  28.    Superseded  by  Code  Civ.  Pro.  §  847. 
181.  L.  1795,  Ch.  1.    Temporary  and  obsolete. 

132.  L.  1796,  Ch.  2.  Covered  by  provisions  of  Code  Or. 
Pro.  J  44. 

133.  L.*  1797,  Ch.  20,  J  20.    Repealing  statutes.     Obsolete. 

135.  L.  1798,  Ch.  52.  Covered  by  provisions  of  Code  Cir. 
Pro.  I  847. 

136.  L.  1798,  Ch.  68.  §  18.    Temporary  and  obsolete. 

137.  L.  1798,  Ch.  100.    Temporary  and  obsolete. 

138.  L.  1800,  Ch.  22.  Relates  to  circuit  court  and  sittings 
in  city  and  county  of  New  Tork.  Repealed  so  far  as  relates  to 
the  city  of  New  York  as  appears  in  schedule    Balance  obsolete, 

139.  L.  1801,  Ch.  176.  All  repealed  except  f  10  as  appeaw 
in  schedule.  This  section  confirms  certain  partitions  of  laad 
made  prior  to  April  7.  1801.     Obsolete. 

140.  L.  1803,  Ch.  2.  Relates  to  terms  of  the  supreme  coort 
of  judicature.     Obsolete. 

141.  Li.  1803,  Ch.  55,  §  2.    Repealing  statute.    Obsolete. 

142.  L.  1805,  Ch.  135,  |§  4,  29.  Section  4  is  a  repealing 
statute.    Section  29  is  repealed  as  appears  in  schedule. 

143.  Jj,  1808,  ch.  8.    Temporary  and  obsolete. 

144.  L.  1810,  Ch.  193.  §|  14,  35.  Section  14  is  a  repealing 
statute.    Obsolete.    Section  35  is  repealed. as  appears  in  schedule. 

145.  L.  1813,  Ch.  203.  f  §  25,  34,  50.  Sections  25  and  S4 
are  repealed  as  appears  in  schedule.  Section  60  is  covered  by 
provisions  of  Code  Civ.  Pro.  J  1211.  ^ 

146.  L.  1814,  Ch.  141.  Covered  by  provisions  of  Code  Ot. 
Pro.  jS  1390,  1391. 

147.  Lr.  1814,  Ch.  162,  |  1.  Relates  to  the  court  of  diancery 
which  was  abolished  by  the  Constitution  of  1846.    Obsolete. 
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148.  L.  1814,  Ch.  193.  Covered  by  provisions  of  Code  CIt. 
Pro.  «  250. 

150.  L».  1817,  Ch.  90.  Courts  of  common  pleas  and  general 
sessions  abolished.     Obsolete. 

151.  L,  1818,  Ch.  60,  §§  1,  3,  4.     Obsolete. 

152.  L.  1819,  Ch.  178.     Expired  by  limitation. 

154.  L.  1821,  Ch.  38.     Repeals  L.  1818.  Ch.  259,  $  8. 

155.  L.  1821,  Ch.  203,  §  1.  Provides  for  enforcement  of  the 
penalties  provided  for  in  certain  acts  which  have  been  repealed 
or  superseded  by  subsequent  legislation,  making  statute  cited 
obsolete  and  inoperative. 

156.  Lr.  1822,  Ch.  114.  Relates  to  terms  of  courts  which  no 
lonsrer  exist,  as  constituted  in  1822.     Obsolete. 

157.  L.  1822,  Ch.  247.  Relates  to  court  for  trial  of  im- 
peachment and  correction  of  errors,  which  no  longer  exists.  Ob- 
solete. 

158.  L.  1823,  Ch.  54,  §  1.  Relates  to  court  for  trial  of  im- 
peachments and  correction  of  errors,  which  has  been  abolished. 
Obsolete. 

159.  L.  1824,  Ch.  81.  Statute  cited  relates  to  supplying  clerk 
of  court  of  common  pleas  with  reports  of  the  supreme  court  of 
judicature.    Obsolete. 

160.  L.  1825,  Ch.  4.  Relates  to  court  for  trial  of  impeach- 
ments and  correction  of  errors,  whieh  court  is  abolished.  Obso- 
lete. 

161.  L.  1828,  Ch.  134.  Abrogated  and  superseded  by  Code 
Cir.  Pro.  §  2498. 

162.  L.  1828,  Ch.  20  (2d  meeting),  §  15,  m  8,  37-44,  48-50, 
52-55.  All  repealed  except  paragraphs  37,  42,  which  added  cer- 
tain sections  to  the  Revised  Statutes,  which  added  sections  have 
been  since  repealed. 

163.  L.  lS28,  Ch.  21  (2d  meeting),  §  1.  The  paragraphs  of 
this  statute  recommended  for  repeal  are  paragraphs  which  them- 
selves repeal  other  statutes  included  in  this  schedule.     Obsolete. 

164.  L.  1829,  Ch.  108.  Refers  to  court  for  the  trial  of  im- 
peachments and  correction  of  errors,  which  is  abolished.  Ob- 
solete. 

165.  L.  1829,  Ch.  225.  Refers  to  section  of  the  Revised  Stat- 
utes which  has  been  repealed.     Obsolete. 

166.  Lr.  1829,  Ch.  252.  Covered  by  Code  Civ.  Pro.  |  449  and 
by  Executive  Law.  §  52. 

168.  L.  1830,  Ch.  5,  §  3.    Repealing  statute.    Obsolete. 

169.  L.  1830,  Ch.  12.  Relates  to  the  court  of  chancery  which 
was  abolished  by  the  Constitution  of  184(>. 

170.  L.  1830,  Ch.  28.  Covered  by  Code  Civ.  Pro.  §  1247. 
Section  2  temporary  and  obsolete. 

171.  L.  1830,  Ch.  105,  §  2.     Repealing  statute.    Obsolete. 

172.  L.  1830,  Ch.  238.     Revolutionary  war  act.     Obsolete. 
178.   L.  1830,  Ch.  320,  H  14-23,  30-38,  40-50,  52-57,  63,  64, 

68.  Repealed  as  appears  in  schedule,  except  so  much  of  §  16 
as  added  a  §  69  to  R.  S.,  Pt.  2,  Ch.  6,  Tit.  1,  and  §  68. 
Former  superseded  by  Code  Civ  Pro.  §  2611,  latter  states  when 
act  shall  take  effect. 

174.  L,  1831,  Ch.  16.  Establishes  office  of  vice-chancellor. 
Conrt  of  chancery  abolished  in  1846.     Obsolete. 

175.  L.  1832,  Ch.  210.     Obsolete. 

176.  L.  1882,  Ch.  308.  Terms  of  court  for  the  correction  of 
•rrors.     Obsolete.  ^ 
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177.  li.  1834,  Ch.  1.  Relates  to  omce  of  Tice-chancellor  of 
court  of  chancery.     Obsolete. 

178.  U  1834,  Ch.  109.  Relates  to  tenns  of  the  coart  for 
the  correction  of  errors,  which  court  is  abolished. 

179.  L.  1836,  Ch.  30.  Relates  to  the  court  of  chancery  which 
was  abolished  by  Constitution  of  1846. 

180.  L.  1837,  Ch.  430,  §§  2,  3.  Sections  2  and  3  are  super- 
seded by  Code  Civ.  Pro.  |  828. 

181.  L.  1837,  Ch.  465.  Section  1  repealed  as  appears  in 
schedule.     Section  2  is  a  validating  statute.     Obsolete. 

182.  L.  1838,  Ch.  266.  Relates  to  riichts  of  redemption  ex- 
isting under  L.  1837,  Ch.  410,  which  act  was  repealed  by  f  9 
of  the  act  examined  from  and  after  November  1,  IsSS.    Obsolete. 

183.  L.  1839,  Ch.  101.  Repealed,  as  appears  in  schedule,  wo 
far  as  it  relates  to  the  city  of  New  York.  Relates  to  court  of 
chancery.     Obsolete. 

184.  L.  1880,  Ch.  211.  Appointment  of  a  yiee-chancellor 
of  court  of  chancery.  Said  court  aboliahed  by  Constitution  of 
1846    Art.  14    S  5. 

lefs.  L.  1^,  Ch.  307.  Relates  to  court  of  chancery  which 
was  abolished  by  the  Constitution  of  1846,  Art.  14,  f  5.  Ob- 
solete. 

187.  L.  1840,  Ch.  38.  Refers  to  court  of  chancery  whidi 
was  abolished  by  the  Constitution  of  1846»  Art.  14^15.  Ob- 
solete. 

188.  L.  1840,  Ch.  41,  §  3  pt.    Repealing  statute. 

189.  L.  1840,  Ch.  238.  §§  2,  3.  Section  2  is  repealed  as  ap- 
poars  in  schedule.     Section  3  states  when  act  shall  take  ^ecL 

190.  L.  1840,  Ch.  314.  Relates  to  officers  and  terms  of  the 
court  of  chancery,  which  was  abolished  by  Constitution  of  1816, 
Art  14,  §  5. 

Ibl.  L.  1840,  Ch.  320.  Relates  to  the  court  for  the  correc- 
tion of  errors  which  was  abolished  by  the  Oonstitutjoii  of  1846^ 
Art.  6,  I  25.     Obsolete. 

192.  L.  1841,  Ch.  237.  Section  1  relates  to  fee«  for  solicitors. 
Obsolete.  Section  2  is  a  repealing  statute.  Section  3  prescribei 
fees  of  sergeant-at-arms  of  the  late  court  of  chancery.    ObsoleCe. 

198.  L.  1842,  Ch.  202.  Section  1  relates  to  compensation 
of  sergeant-at-arms  of  the  court  of  chancery  and  criers  of  the 
supreme  court.  The  office  of  sergeant-at-arms  was  abolished  with 
said  court  by  the  Constitution  of  1846,  Art.  14,  i  5.  Salary  of 
criers  of  supreme  court  provided  for  in  Code  Civ.  Pro.  i  91  and 
by  L.  1892,  Ch.  686,  |  230,  subd.  4,  as  amended  by  U  1886. 
Ch.  439.     Section  2  is  a  repealing  statute. 

194.  L.  1842,  Ch.  .309.  Relates  .to  the  register,  assistant 
register  and  clerks  in  chancery,  which  were  abolished  with  tlie 
court  of  chancery  by  the  Constitution  of  1846.  The  derks  of 
the  supreme  court  referred  to  In  this  act  were  the  clerks  of  the  old 
supreme  court  located  at  New  York,  Albany,  Utica  and  Genett. 
The  statute  became  obsolete  and  inoperative  on  the  going  inte 
effect  of  the  Constitution  of  1846. 

195.  L.  1842,  Ch.  324.  Corrects  *'  clerical  arron "  in  •  stat- 
ute which  has  since  been  repealed.     Obsolete. 

196.  L.  1844,  Ch.  341.  Register,  asaisUnt  register,  and 
rierks  of  court  of  chancery  abolished  with  the  coart  of  cfaanecry 
by  the  Constitution  of  1846.  Clerks  of  the  supreme  conrt  men- 
tioned In  statute  exairined  were  the  clerks  or  the  old  supreme 
court  located  at  New  York.  Albany,  Utica  and  Geneva,    StataM 
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became  obsolete  ftnd  inoperative  on  the  going  into  effect  of  tbe 
Constitution  of  1846. 

107.  L.  1845,  Ch.  236.  Relates  to  the  court  of  common  pleaa 
which  was  abolished  by  the  CouBtitutlon  of  184«,  Aft.  14,  |  15. 

108.  L.  1847,  Ch.  890,.  I{  3-4.  Sections  2,  8  are  repealed  aa 
appears  in  schedule.    Section  4  states  when  act  talces  effect. 

109.  L.  1847,  Ch.  391.  Section  1  repealed  by  construction  as 
appears  in  schedule,  balance  superseded  and  included  in  New 
Yorlc  city  consolidation  act,  L.  1882,  Ch.  410,  |fi  1119-1122. 

200.  L.  1847,  Ch.  410.  Sections  1-8  which  are  repealed  as 
appears  in  schedule  comprise  the  entire  statute. 

fiOl.  Ii.  1848,  Ch.  32.  Superseded  by  New  York  city  consoli- 
dation act,  L.  1882,  Ch.  410,  J§  1119-1122. 

5aOd.  L.  1853,  Ch.  421.  BnroUlnar  decrees  of  late  court  of 
chancery.    Court  abolished  by  Constitution  of  1846,  Art.  14,  |  6. 

803.  L.  1854,  Ch.  135.     Temporary. 

204.  L.  18.5.5,  Ch.  10.     Covered   by   Code  Civ.   Pro.   f   27. 

205.  L.  1855,  Ch.  202.     Obsolete. 

906.  L.  1865,  Ch.  471,  SI  4,  5.  Section  4  has  been  repealed 
as  appears  in  schedule.  Section  5  states  when  act  shall  take 
effect. 

207.  Xj,  1800,  Ch.  202.  Repealed  in  part  by  L.  1877,  Ch.  417, 
§  1,  5T  34.  The  entire  subject  of  admission  of  attorneys  to  the 
practice  of  law  Is  covered  In  Judiciary  Law,  Article  15. 

208.  L.  1862,  Ch.  460.  Amendatory  of  the  Code  of  Procedure 
of  1848-9,  which  is  repealed.    Obsolete. 

MB,  L.  1862,  Ch.  485.  Section  1  repealed  as  appears  in 
schedule.  Section  2  repeals  and  section  8  states  when  act  takes 
effect 

210.  L.  1868,  Ch.  862,  IS  1-9.  Repealed  except  I  3  which 
continues  certain  repealed  provisions  of  Revised  Statutes. 

211.  L.  18G3,  Ch.  .392.  Sections  1,  3,  4  are  repealed  as  ap- 
pears in  schedule.    Section  2  is  a  repealing  statute. 

212.  L.  1864,  Ch.  71.  Sections  l-li  repealed  as  appears 
in  schedule.    Balance  covered  by  Code  Civ.  Pro.  §  2729,  subd.  2. 

818.  L.  1864^  C1i.  280.  f  5.  Repeals  part  of  Revised  Statutes 
contained  in  this  schedule. 

214.  L.  1865,  Ch.  336.  Relates  to  the  "  tribunal  of  concilia- 
tion."    Obsolete. 

215.  L.  1866,  Ch.  692,  ||  1,  2,  6,  7,  9-11.  All  repealed  except 
S  11  as  appears  in  schedule.     Section  11  is  a  repealing  statute. 

216.  Jj,  1866,  Ch.  824.  Sections  are  all  repealed  except 
If  2  and  9  as  appears  in  schedule.  As  enacted  this  statute 
contained  neither  of  the  section  numbers. 

217.  L.    1868,    Ch.    869.     Statute   cited   authorizes   attorney- 

feneral  to  institute  actions  on  certain  canal  contracts  made  in 
December,  1866.    Obsolete. 

218.  U  1869,  Ch.  .820,  S  1  pt.  Repealed  as  appears  in 
schedule.     Balance  covered  by  Code  Civ.' I*ro.  $|  3323.  a324. 

810.  L.  1870.  Ch.  151,  IS  1-5,  5,  6.  Sections  1-3,  5  repealed 
as  appears  in  schedule.     Section  6  is  when  to  take  effect. 

5MfO.    L.  1870,  Ch.  560,  i  1.     Repealing  statute. 

221.  L.  1873,  Ch.  9.  Calendar  of  commission  of  appeals 
which  expired  by  limitation.  Section  2  amended  by  L.  1873, 
Ch.  .589,  *•  so  as  to  read  as  follows." 

822.  L.  1873,  Ch.  589.  Relates  to  the  old  commission  of 
appeals.    Obsolete. 
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824.  I/.  1876,  Ch.  444.  Sections  2-4  amended  "to  read  as 
follows "  and  thus  repealed  by  implication  as  appears  in  the 
schedule.  Section  1  establishes  a  state  board  of  audit  which  was 
abolished  by  L.  1883,  Ch.  205,  §  12.  Section  5  is  when  to  Uke 
effect.     Entire  act  superseded  by  L.  1883»  Ch.  205. 

2Ma.  L.  1877,  Ch.  11.  Consolidated  in  Code  Civ.  Pro.  i  356. 
See  note  1. 

225.  L.  1877,  Ch.  154.  Section  1  amended  **  to  read  as 
follows  "  by  L.  1882.  Ch.  124,  |  1.  Section  2  states  when  act 
takes  ^ff^ot 

226.  L.  1877,  Ch.  187.  In  terms  L.  1881,  Ch.  537.  repeaU 
L.  1877,  Ch.  157,  but  gives  the  title  of  Ch.  187  and  date  of 
passage  of  same.     Chapter  157  relates  to  town  of  Little  Falls. 

227.  L.  1877,  Ch.  257.  Provides  that  the  minutes  of  the 
common  council  of  the  city  of  Buffalo  shall  be  received  as  prima 
facie  evidence  of  such  proceedings.  Superseded  by  Code  Civ. 
Pro.  i  941. 

228.  Iv.  1877,  Ch.  417.     General  repealing  act 

229.  L.  1878,  Ch.  166.  Repealing  statute  and  the  repeal  has 
been  noted  in  schedule. 

230.  L.  1878,  Ch.  408.  Amends  L.  1877.  Ch.  417,  S  1.  para- 
graph 42,  in  effect  adding  another  repeal  to  said  paragraph. 
Obsolete. 

231.  L.  1879,  Ch.  151.     Covered  by  Code  Civ.  Pro.  f  24&L 

232.  L.  1879,  Ch.  211.  Superseded  by  Code  Civ.  Pro.  ft  Wl 
as  amended  by  L.  1894,  Ch.  203. 

233.  L.  1879,  Ch.  305.  Affects  L.  1846.  Ch.  276,  §  1,  which 
was  repealed  by  L.  1880,  Ch.  245,  §  1.  Covered  by  Code  Cvr. 
Pro.  §  3027. 

234.  L.  1879,  Ch.  311.  L.  1877,  Ch.  286,  affected  by  this  act 
repealed  by  L.  1880,  Ch.  245,  §  1,  H  53.  Covered  by  Code  Civ. 
Pro.  §  2485. 

235.  L.  1879,  Ch.  316.  Amends  L.  1853,  Ch.  23a  which 
was  repealed  by  L.  1880,  Ch.  245,  |  1,  t  30.  Covered  by  Code 
Civ.  Pro.  §§  1806,  1807,  and  repealed  by  implication.  See  Hor- 
ton  V.  Cantwell,  108  N.  Y.  255,  and  Anderson  v.  Anderson,  112 
N.  y.  104. 

236.  L.  1879,  Ch.  389.  Superseded  by  Code  Civ.  Pro.  §f  744, 
747.  748,  2530,  2537,  2758.  2761,  2798. 

237.  L.  1880,  Ch.  393.  Consolidated  in  Code  Civ.  Pm 
§  1404a. 

238.  L.  1880,  Ch.  423.    Consolidated  in  Code  Civ.  Pro.  S  236. 

239.  L.  1880,  Ch.  561,  §  5.  Consolidated  in  Code  Civ.  Pro. 
§  801a. 

240.  L.  1881,  Ch.  25.  Became  obsolete  March  0.  18S2.  by 
its   terms. 

241.  L.  1881.  Ch.  211.  Relates  to  the  state  board  of  audit 
Superseded  by  L.  1883.  Ch.  205,  which  established  the  board  of 
claims  and  abolished  the  board  of  audit. 

242.  L.  1881,  Ch.  654.  Covered  by  Code  Civ.  Pro.  H  812, 
813 

243.  L.  1882,  Ch.  340.  Consolidated  in  Code  Civ.  Pro. 
I  961a.  _ 

244.  L.  1883,  Ch.  195.  Consolidated  in  Code  Civ.  Pro. 
I  OGlb. 

245  L.  1883.  Ch.  426.  Superseded  by  L.  1901,  Ch.  002, 
section  1(1  of  which  repeals  acts  inconsistent  with  the  balance 
thereof. 
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246.  L.  1884.  Ch.  309,  §  1.  Consolidated  in  Code  GiT.  Pro. 
%  2481,  subd.  li 

247.  Li.  1884,  Gh.  336;  |§  2-^.  Tliis  statute  is  a  general 
statute  relating  to  appraisal  of  canal  claims.  Section  1  has 
been  recommended  for  repeal  in  the  Canal  Law  as  having  been 
superseded  by  §  80  of  the  Canal  Law  which  treats  of  appropria- 
tions generally  by  the  state  for  canal  purposes.  The  second  sec- 
tion is  recommended  for  repeal  as  having  been  superseded  by 
§  264  of  the  Code  of  Civil  Procedure  relating  to  the  jurisdic- 
tion of  the  Court  of  Claims.  This  jurisdiction  extends  to  private 
claims.  Section  264  of  the  Code  prior  to  1008  expressly  con- 
tained the  words  "  appropriations  of  land."  This  expression  was 
omitted  when  the  section  was  amended  in  1908,  but  the  lan- 
guage contained  in  the  1908  amendment  is  broad  enough  to 
cover  private  claims  for  appropriations.  Section  3  is  consoli- 
dated in  §  274  of  the  Code  of  Cfivil  Procedure.  See  note  §  37a. 
Section  4  repeals  inconsistent  legislation.  Section  5  is  when  to 
t&ke  effect. 

248.  L.'  1884,  Gh.  376.  Consolidated  in  Code  Civ.  Pro. 
§  961c. 

249.  L.  1884,  Ch.  530,  §  11.  Repealing  statute  and  the  re- 
peal has  been  noted. 

250.  L.   1885,   Ch.  112.     Repealing  statute. 

251.  L.  1885,  Ch.  135,  (S  2,  3.  Section  2  is  covered  by  Code 
Civ.  Pro.  §  933.     Section  3  is  when  to  take  effect. 

252.  L.  1885.  Ch.  267,  §  2.     Obsolete. 

253.  L.  1886.  Ch.  577.  §  6  pt.  The  part  of  J  6  which  addn 
§  24  to  L.  1885,  Ch.  183,  is  covered  bv  Code  Civ.  Pro.  §  791, 
snbd.  1,  as  amended  by  L.  1898,  Ch.  136,  and  L.  1906,  Ch.  51. 

254.  L.  1887,  Ch.  36.  Obsolete,  except  §  4,  which  is  covered 
by  Code  Civ.  Pro.  J  933. 

255.  L.  1888,  Ch.  118,  §|  1  pt.  2.  Covered  by  Code  Civ. 
Pro.  J  933. 

256.  L.  1888,  Ch.  555.  Consolidated  in  Code  Civ.  Pro. 
§  961d. 

257.  L.  1889,  Ch.  406,  §§  2,  3.  Section  2  was  "amended 
to  read  as  follows  "  by  L.  1890,  Ch.  173,  §  2,  and  as  so  amended 
superseded  by  Code  Civ.  Pro.  §  2713.  Section  3  is  when  act 
takes  effect 

258.  L.  1890,  Ch.  158.  Consolidated  in  Code  Civ.  Pro. 
§   961e. 

260.  L.  1891,  Ch.  379.  Superseded  by  Code  Civ.  Pro. 
§$  266,  280. 

261.  L.  1892.  Ch.  677,  §  19  pt.  Last  sentence  consolidated 
in  Code  Civ.  Pro.  §  931b. 

262.  L.  1893,  Ch.  100.  Amends  L.  1847,  Ch.  80,  S  1,  "so 
as  to  read  as  follows."  L.  1847,  Ch.  80  was  repealed  by  L.  1893, 
Ch.  686.  The  amendatory  act  was  not  expressly  repealed  but 
is  superseded  by  Code  Civ.  Pro.  §  2719,  as  amended  by  L.  1893, 
Ch.  686. 

263.  L.    1893,    Ch.    101.     Consolidated    in    Code    Civ.    Pro. 

264.*  L.  1894,  Ch.  731.  Consolidated  in  Code  Civ.  Pro. 
S  2705. 

265.  L.  1895.  Ch.  544,  §§  2-4.  Section  2  consolidated  in  Code 
Civ.  Pro.  I  3.306a.  Section  3  was  amended  "  so  as  to  read  as 
fullows.**     Section  4  is  M'hen   art  takes  effect. 

266.  L.  1896,  Ch.  548.     General  repealing  statute. 
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M7.   I/.  1897,  Oh.  408,  f  1  pt.    Consolidated  ia  Code  Ctf. 

Pro   fi  941e 

268.  L.  *  18^,    Ch.    622.    ConeoUdated    tn    Code    CW.    Pia 
§  961f. 

269.  L.  1899,  Gh.  160.    Sections  1-8  consolidated  in  Code  Civ. 
Pro.  §  3331a.    Section  4  is  a  repealing  section. 

270.  U    1900,    Ch.    223.    Consolidated    in    Code  CIt.   Pro. 
S  2408a. 

271.  L.    1900,    Ch.    510.    ConBolidated    in    Code    CIt.    Pto. 
§  2481,  snbd.  12. 

272.  L.  1908,  Ch.  185^  K  2,  3.    GonsoUdated  in  Code  Or. 
Pro.  J  2509.  subd.  7. 

273.  Code  Civil  Procedure  |§  27  pt.,  95  pt.,  360  pt. 
tion    27,  part  relating  to  surrogate  has  bevn  inserted  in  {  2507. 


Section  95,  part  relating  to  surrogate  has  been  inserted  in  12512. 
Section  300,  part  relating*  to  surrogate  has  been  made  9  1323a. 

274.  Code  Civil  Procedure  §  &  pt.  The  fourth  sentence  of 
Code  Civ.  Pro.  is  made  §  1323a.  The  remainder  of  (  8S  it  in 
Judiciary  Law,  {§  14.  24,  295-297,  301. 

276.  Code  Civil  Procedure,  article  headinra  of  Ch.  L  Tit  2. 
This  title  formerly  embraced  three  articles,  including  It  46-^. 
Of  these  sections  the  ones  remaining  in  the  Code  are  l|  62. 
53,  55,  60  pt.,  65,  6B  pt.,  and  96  pt.  It  has  been  thonght  b«t 
to  remove  the  article  headings  and  let  the  title  stand  without  t 
division  into  artides. 
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CBDUBS. 

Made  by  L.  1909,  Oh.  66. 

[Prepared  by  Board  of  Statutory  ConaolidatioiL] 

1«  I  So^  This  section  is  inserted  in  the  Code  of  Oiyil  Pro- 
cedure because  it  relates  to  the  powers  of  county  judges  and 
proTisions  of  a  similar  nature  are  now  in  this  title  of  the  Code. 
j9*ormer  |  356  of  the  Code  is  recommended  for  repeal  in  the 
Judiciary  Law  and  County  Law. 

8*  $  tiOla.  This  section  is  consolidated  in  the  Code  of  Civil 
Procedure,  since  it  deals  entirely  with  practice  and  has  no  place 
in  the  Partnership  Law.  L.  1880,  Ch.  561,  |§  1-4,  were  incor- 
porated in  and  repealed  by  the  Partnership  Law  enacted  in  1897. 
When  L.  1880,  Ch.  561,  was  incorporated  in  the  Partnership  Law 
the  section  consolidated  in  the  text  was  left  unrepealed  in  the 
session  laws  probably  because  it  contained  practice  matter.  It 
is  now  placed  in  the  Code  of  Civil  Procedure  with  a  proper  refer* 
ence  to  §}  20  and  21  of  the  Partnership  Law  where  the  re* 
mainder  of  the  statute  is  to  be  found. 

4.  I  841a.  The  provision  inserted  in  the  text  is  matter  relat* 
Ing  to  practice  which  is  now  found  in  the  sessibn  laws.  The  pro- 
vision relates  to  evidence  and  has  been  placed  under  that  head  in 
the  Code  of  Civil  Procedure  under  the  article  relating  to  the 
competency  of  witnesses.  It  is  made  a  new  section  at  the  end 
of  Art.  1,  Tit  1,  Ch.  9. 

5.  I  981a.  This  section  consists  of  the  last  sentence  of  Code 
CivU  Procedure,  |  432,  subd.  2.  The  portion  of  |  432.  subd.  2, 
which  relates  to  the  method  of  designating,  by  a  foreign  corpo- 
ration, a  person  upon  whom  to  serve  a  summons  has  been  trans- 
ferred to  the  General  Corporation  Law,  and  the  portion  of  said 
subdivision  here  consolidated  is  an  evidence  provision  and  should 
be  with  similar  provisions  in  the  Code  of  Civil  Procedure.  There 
were  provisions  relating  to  the  designation  by  a  foreign  corpora- 
tion of  a  person  upon  whom  to  make  service,  both  in  the  Code  of 
Civil  Procedure  (§  432)  and  in  the  General  Corporation  Law 
(I  16).  These  provisions  were  not  entirely  harmonious  and  ii« 
the  text  by  the  insertion  of  the  new  section  In  the  Code  of  Civi^ 
Procedure,  to  wit:  Section  931a,  and  by  amending  §  432  of 
the  Oode  of  Civil  Procedure  these  provisions  have  been  har- 
monized* The  substantive  matter  in  both  §§  432  and  10  relating 
to  the  actual  designation  of  a  person  upon  whom  to  malce  service 
has  been  consolidated  in  the  General  Corporation  I^nw  (§  16), 
while  the  practice  provisions  relating  to  the  service  of  papers  upon 
a  foreign  corporation  have  been  brought  together  in  the  Code  of 
Civil  Procedure.  The  General  Corporation  Law  (§  16)  provides 
that  the  person  designated  must  have  an  office  or  place  of  Dusiness 
at  the  place  where  such  corporation  had  its  principal  place  of 
business  within  the  state,  while  tlio  Code  of  Civil  Procedure 
(I  432,  subd.  2)  provides  that  the  designation  "  must  specify  a 
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Slace  within  the  state  as  the  office  or  residence  of  the  penoQ 
esignated,"  and  does  not  require  that  the  place  should  be  the 
same  as  the  location  of  the  principal  place  of  business  of  the  cor- 
poration. The  Code  of  Civil  Procedure  (§  432,  subd.  2)  pro- 
vides that  a  person  designated  may  from  time  to  time  '*  change 
the  place  specified  as  his  office  or  residence  to  some  other  place 
within  the  state  by  a  writing  executed  by  him  and  filed  in  like 
manner/*  while  the  General  Corporation  Law  (§  16)  provides 
that  if  the  person  designated  "  removes  from  the  place  wnere  the 
corporation  has  its  principal  place  of  business  within  the  state" 
and  the  corporation  docs  not  within  thirty  days  after  such  re- 
moval designate  another  person  upon  whom  process  may  be  served 
within  the  state  the  secretary  of  state  may  revoke  the  authority 
of  the  corporation  to  do  business  within  the  state  and  process 
may  be  served  ujpon  the  secretary  of  state.  The  General  Corpo- 
ration Law  (§  1^  provides  for  a  case  where  a  person  designated 
dies  or  removes  from  the  place  where  the  corporation  has  its 
principal  place  of  business  within  the  state,  while  the  C4»de 
(I  432,  subd.  3)  provides  for  a  case  where  the  designation  *'b 
not  in  force."  While  §  432  of  the  Code  was  amended  as  late 
as  1903  by  Ch.  311,  and  |  16  of  the  General  Corporation  I^w 
was  amended  only  as  late  as  1895  by  Ch.  672,  the  provisions  of 
the  General  Corporation  Law  have  been  followed  in  the  consoli- 
dation rather  than  those  of  the  Code  as  the  later  expression  of  the 
Legislature,  since  the  amendment  of  the  Code  in  1903  related 
to  other  matters  in  the  section  and  did  not  aifect  the  original 
provisions  relating  to  the  designation  of  the  person  upon  whom 
service  might  be  made  for  a  foreign  corporation.  All  of  ttie 
substantive  provisions  relating  to  the  manner  of  designatini^  a 
person  upon  whom  service  may  be  made  on  behalf  of  a  foreign 
corporation  have  been  consolidated  in  §  16  of  the  General  Cor- 
poration Law  and  the  whole  subject  made  consistent.  While 
I  16  of  the  General  Corporation  Law  provides  for  service  in  case 
the  designated  person  dies  or  removes  from  the  place  where  the 
corporation  has  its  principal  place  of  business,  the  language  of 
subd.  3  of  §  482  of  the  Code  of  Civil  Procedure  has  l^n  pre- 
served as  broader  in  its  application,  covering  any  case  where  the 
designation  **  is  not  in  force."  The  General  Corporation  Law 
provides  for  service  in  a  case  where  the  person  designated  dies 
or  removes  from  the  place  where  the  corporation  had  its  principal 
place  of  business  within  the  state  and  this  provision  has  been 
incorporated  as  subd.  4  of  §  432  of  the  Code  of  Civil  Procedure 
so  that  the  section  may  provide  for  a  complete  scheme  for  service 
upon  a  foreign  corporation. 

6.  §  931b.  It  seems  incongruous  to  retain  this  provision  as  a 
part  of  a  section  in  the  General  Construction  Law  relating  to 
what  shall  constitute  a  quorum  or  majority  of  a  public  board  or 
body  and  the  provision  in  the  text  has  been  placed  therefore  with 
these  provisions  of  the  Code  of  Civil  Procedure  relating  to  docu- 
mentary evidence  and  presumptive  evidence  of  written  instru- 
ments. 

7.  I  941a.  This  section  consists  of  a  part  of  L.  1891.  Ch.  125. 
S  5.  The  remainder  of  L.  1891,  Ch.  125  providing  for  the  publi- 
cation of  the  Colonial  Statutes  by  the  former  commissioners  of 
statutory  revision  has  been  treated  as  special  and  not  repealed. 
It  seems  that  the  provision  consolidated  in  §  941a  is  snffiriefitly 
important  to  be  included  in  the  Code  with  other  similar  matter. 

8.  §  961a.  This  statute  is  provided  for  in  Penal  Code,  i  1^ 
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as  to  criminal  proceedings  and  is  inserted  here  to  take  care  of  its 
application  to  civil  matters. 

9.  S  901b.  This  statute  consists  of  two  sections,  one  of  which 
appears  in  the  test  and  the  other  of  which  provides  when  the  act 
shall  take  effect.  The  word  '*  criminal "  is  not  necessary,  as  the 
rules  of  evidence  in  civil  cases  are  applicable  to  criminal  cases 
except  as  otherwise  provided  in  the  Code  of  Criminal  Procedure 
(Code  of  Criminal  Procedure.  |  392). 

10.  I  961c.  This  section  is  a  consolidation  of  It.  1884,  Ch.  376, 
IS  1,  Z.  It  is  the  whole  of  the  statute  and  the  only  change 
made  is  the  change  of  the  word  "  act "  to  "  section."  The 
statute  relates  to  the  subject  of  evidence  which  is  treated  in  the 
Code  and  has  been  consolidated  therefore  in  the  Code.  The  sec- 
ond section  of  the  act  is  the  last  sentence  of  the  section  as  in- 
corporated in  the  text. 

11.  §  961d.  This  statute  has  not  been  inserted  in  the  Code  of 
Criminal  Procedure  because  the  rules  of  evidence  in  civil  cases 
apply  to  criminal  cases  (Code  of  Criminal  Procedure.  §  392), 
The  last  sentence  has  been  omitted  as  having  no  practical  use,  the 
statute  having  been  enacted  in  1888. 

12-  f  961e.  This  section  is  the  whole  of  L.  1890,  Ch.  158,  sec- 
tion 2  of  the  statute  being  the  clause  relating  to  when  the  statute 
shall  take  effect.  It  is  a  provision  relating  to  evidence,  and  as 
these  provisions  are  now  contained  in  the  Code  of  Civil  Procedure 
the  statute  has  been  incorporated  under  its  appropriate  head  In 
the  Code  of  Civil  Procedure. 

13.  $  961f.  The  statute  incorporated  in  the  text  consists  of 
two  sections.  The  second  section  provides  for  the  taking  effect 
of  the  statute  and  has  been  omitted  as  unnecessary.  The  whole 
of  the  first  section  has  been  consolidated  as  a  part  of  the  Code  of 
Civil  Procedure  relating  to  evidence. 

14.  S  1323a.  This  section  is  the  fourth  Hection  of  Code  of 
Civil  Procedure,  §  83.  The  remainder  of  the  section  is  consoli- 
dated in  Judiciary  Law,  §S  14,  24,  295-297,  301.  The  word 
••  such  •*  in  the  section  as  contained  in  the  Code  of  Civil  Procedure 
relates  to  "  the  presiding "  judge,  and  by  reason  of  the  removal 
of  the  balance  of  the  section  it  becomes  necessary  to  insert  the 
words  "  the  presiding  "  in  place  of  the  word  "  such."  This  pro- 
vision has  been  retained  in  the  Code  of  Civil  Procedure  as  prac- 
tice matter,  while  the  remainder  of  the  section  relating  to  court 
stenographers  has  been  placed  under  appropriate  heads  in  the 
Judiciary  Law. 

16.  §  1404a.  The  provision  incorporated  in  the  text  is  L.  1880, 
Ch.  393.  Section  2  of  the  statute  is  the  provision  relating  to  the 
time  when  the  statute  shall  take  effect,  and  has  been  omitted  as 
unnecessary.  The  statute  relates  to  the  exemption  of  exhibitfl 
at  exhibitions  and  as  similar  provisions  are  in  the  Code  of  Civil 
Procedure  the  statute  has  been  placed  in  its  appropriate  sur- 
roundings. 

15a.  I  2344a.  This  section,  relating  to  the  power  of  the  su- 

greme  court  to  compel  the  performance  of  certain  contracts  made 
y  incompetent  persons  while  capable  of  contracting,  has  been  in- 
serted in  the  Code  of  Civil  Procedure,  since  it  deals  with  the  power 
of  the  court  and  has  no  other  proper  classification.  The  matter 
embraced  in  the  section  is  that  contained  in  L.  ISSO.  Ch.  42.S,  as 
amended  by  L.  1885.  Ch.  267.  ^  2.  The  statute  of  1880  amended 
R.  S.,  Pt,  2,  Ch.  5,  Tit.  2,  S  22,  by  changincr  the  reference  to  the 
court  of  chancery  to  the  supreme  court  and  adding  certain  new 
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matter.  ThU  statute  seems  to  be  aiive,  since  the  amendmeBt  wu 
passed  subsequent  to  but  at  the  same  session  as  the  Code  of  188Qt 
and  was  subsequently  recognized  and  amended  by  the  LeffUiature 
by  L.  1885.  Ch.  a07,  $  2. 

Throop  in  his  note  to  §  2845  says  with  reference  to  the  amend- 
ment made  by  Ch.  423:  **  It  is  tapposed  that  this  amendment 
fell  with  the  repeal  of  this  section  or  the  revised  statutes  which 
took  effect  September  1,  1880/'  and  in  a  later  edition  says  that 
Ch.  ^23  is  substantially  embodied  in  the  amendment  of  Code. 
«  2346,  made  by  L.  18»2,  Ch.  891),  which  is  the  last  sentence  of 
I  234G  of  the  present  Code.  There  ia  some  Tariation  and  it  has 
been  deemed  best  to  preserve  the  provision  of  the  Revised  Stat- 
utes as  consolidated  in  the  text. 

In  connection  with  this  section  see  Code  of  Civil  Procedure, 
chapter  17,  title  7,  relating  to  the  disposition  of  the  real  property 
of  an  infant,  lunatic,  idiot  or  habitual  drunlcard. 

Section  22  of  the  iievised  Statutes  incorporated  provides  that 
the  court  of  chancery  (changed  by  the  amendment  of  1S80  to 
supreme-  court)  **  shall  hare  authority  to  decree  and  compel  the 
specific  performance  of  any  bargain,  contract  or  agreement  whkh 
may  have  been  made  by  any  lunatic  or  other  person  specified  in 
the  first  section  of  this  title."  The  first  section  referred  to  pro- 
vides that  the  chancellor  shall  have  the  care  and  custody  of  **  aU 
Idiots,  lunatics  and  persons  of  unsound  mind  and  persons  who 
shall  be  incapable  of  conducting  their  own  affairs  in  conseauence 
of  habitual  drunkenness."'  Idiots,  lunatics  and  habitual  dnmk- 
ards  are  expressly  mentioned  in  the  section  as  incori>oratod  in  ^he 
text  which  is  sufficient  to  cover  other  persons  of  unsound  mind, 
since  the  General  Construction  Law,  §  28  (Statutory  Construe^ 
tlon  Law,  §  7)  defines  lunatic  as  follows:  ^'  The  terms  lunatie 
and  lunacy  include  every  kind  of  unsoundness  of  mind  except 
idiocy." 

16.  d  2408a.  This  section  contains  the  whole  of  L.  1902.  Ch. 
228.  The  second  section  relates  to  the  time  when  the  statutt 
shall  take  effect.  The  statute  has  reference  to  foreclosure  of 
mortgages  by  advertisement  and  properly  belongs  in  the  Code  of 
Civil  Procedure  where  that  proceeding  is  now  contained. 

17.  S  2481,  subd.  12.  The  provisions  of  L.  1884,  Ch.  300,  as 
amended  by  L.  1900,  Ch.  309,  seem  not  to  be  included  among 
the  powers  of  a  surrogate  as  defined  in  the  Code  of  Civil  Pro- 
cedure.. Hence  the  insertion  of  f  1.  Section  2  is  a  validating 
provision  applicable  tc  acts  done  prior  to  1884  and  has  been 
treated  as  special  and  left  unrepealed. 

18.  I  2509,  subd.  7.  This  subdivision  is  part  of  L.  1880.  Ch. 
a'^O.  as  amended  by  L.  1895.  Ch.  544.  Section  1  of  the  statutt 
is  in  the  County  Law  {$  108)  and  |  2  has  l>een  incorporated  as 
a  part  of  the  Code  of  Civil  Procedure  as  §  330Ga.  It  is  a  matter 
that  relates  to  the  surrogate  court  and  therefore  has  been  placed 
In  chapter  18  of  the  Code  of  Civil  Procedure  where  the  practice 
in  such  courts  is  found.  The  statute  should  not  be  allowed  to 
exist  as  an  independent  statute  but  should  be  consolidated  9m 
a  part  of  the  surrogate  court  provisions  in  the  Code  of  Civil 
Procedure. 

19.  §  2513a.  This  section  Is  the  portion  of  Code  of  Civil  Pro- 
cedure, fi  360,  not  embraced  in  Judiciary  Law,  H  198,  383-385. 
The  section  would  be  out  of  place  under  title  5  of  chapter  3  of 
the  Code,  entitled  **  County  Courts,"  and  hence  it  has  been  trans- 
ferred to  chapter  18,   which   relates  to   surrogate  courts.    Tlie 
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snrrogate  court  practice^  while  mainly  found  in  <^hapter  18  of 
the  Code  of  Civil  Procedure,  in  by  no  means  all  contained  in 
that  chapter.  Other  aectlona  of  the  Code  are  Incorporated  by 
reference  and  other  sections  are  by  their  terms  made  applicable. 
f  n  cases  where  a  part  of  a  section  tras  removed  to  the  Judiciary 
or  other  consolidated  law  and  the  remainder  of  the  section  relatea 
to  surrogate  courts  alone,  the  part  remaining  has  been  placed  in 
its  appropriate  chapter  in  the  Code  of  Civil  Procedure  relating 
to  surrogate  conrts  instead  of  being  allowed  to  remain  isolated 
in  another  part  of  the  Code  of  Civil  Procedure.  This  statement 
applies  to  §  251<Ha  found  in  the  text  and  generally  to  other  simi- 
lar cases. 

SO.  S  8306a.  The  matter  Inserted  in  this  section  is  necessi- 
tated bv  the  omission  of  the  word  **  such  "  and  the  incorporation 
of  U  1889,  Ch.  330,  I  2,  as  an  independent  section  of  the  Code 
of  Civil  Prjcedure.  The  provision  incorporated  in  the  text  is  a 
part  of  the  statute,  a  portion  of  which  has  been  consolidated  In 
Uie  snrrogate  court  practice  as  subd.  7  of  f  2500. 

91.  i  d331a.  The  new  words  inserted  in  this  statute  are  made 
necessary  upon  the  consolidation  of  the  statute  into  the  Code  of 
Civil  Procedure  berause  It  applies  to  "  all  jurors,"  and  §  3332  of 
chapter  16,  title  5,  excludes  from  the  application  of  the  title 
services  rendered  in  a  criminal  action  or  special  proceeding  in  a 
court  or  before  an  officer  **  except  as  otherwise  expressly  pre- 
scribed therein."  The  inserted  words  leave  the  statute  to  appiy 
as  broadly  as  its  langua^re  imports  and  prevents  the  limitation  of 
the  consolidation  of  civ  11  actions  and  proceedings. 

25.  Article  8,  ft  2705.  This  statute  (L.  1804.  Ch.  731)  exists 
as  an  independent  statute  apart  from  the  Code  of  Civil  Pro- 
cedure. It  relates  to  the  probate  in  this  country  of  foreign  wills 
and  should  find  a  place  in  the  Code  of  Civil  Procedure.  It  has 
been  made  a  separate  article  rather  than  a  'section  of  chapter  18, 
title  8,  art.  7  of  the  Code  relating  to  **  Foreign  Wills:  ancillary 
letters."  because  it  provides  a  proceeding  of  its  own  which  differs 
from  that  provided  in  that  article  for  probating  a  foreign  will. 
Whether  or  not  the  provisions  of  that  article  apnly  in  anv  resnect 
to  probate  and  letters  testamentary  under  this  statute  is  a  matter 
for  judicial  construction  which  will  not  be  anticipated  if  the 
statute  is  made  a  separate  article.  The  onrts  can  then,  sav  to 
what  extent  the  provisions  of  aHide  7  spplr  to  the  provisions  of 
the  new  article  and  their  relation  will  be  the  s«»nie  as  if  the  new 
article  had  remained  an  Indenendent  statute.  If  the  statute  was 
made  a  section  in  article  7  the  prosent  relatfonshln  wonld  be  dis- 
turbed and  judicial  judgment  would  be  anticipated,  for  throughout 
article  7  reference  Is  had  to  conditions  and  nroceedinira  pre- 
scribed therein.  Section  2702  of  article  7  provides  thflt  the  pro- 
visions of  chapter  18  relating  to  the  ri«rhts,  powers,  duties  and 
liabilities  of  an  executor  or  administrator  apply  to  a  person  to 
whom  ancillary  letters  are  granted  "  as  prescribed  In  this  article." 
etc. 

96.  ft  1.  The  reference  in  this  sp'^tlon  to  **  the  next  two  "  ser»- 
tions  has  been  changed  t^  so/»tlon<»  **  two  and  three  of  the  judi- 
ciary law'*  beosttse  Code  d'vn  Procedure,  ftft  1,  2,  are  now 
contained  In  .Tndiclarv  Lf»w.  ftft  2.  ^. 

27.  ft  34.  Some  nlt"r'»*'nns  'n  nhrnseolosrv  were  mnde  ne'»A«- 
sary  In  the  nortlon  of  the  ser»t''^M  rntn?no<i  in  the  Codp  of  Civil 
Procedure.  Such  ehansres  pro  not  {ptendf^d  to  chnnire  the  present 
law  in  any  way.    The  provisions  ri*moved  from  this  section  relate 
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to  the  adjournment  of  a  term  of  court  which  Ip  somethiucr  apart 
from  the  actual  trial  of  a  cause  and  to  the  drawing  and  notifying 
of  jurors  for  an  adjourned  'term  which  precedes  the  actual  draw- 
ing of  the  jury  for  the  trial  of  a  cause. 

28.  §  41.  A  portion  of  this  section  has  been  removed  to  the 
Judiciary  Law  (§  10).  The  provision  thus  removed  from  the 
Code  of  Civil  Procedure  relates  to  the  adjournment  of  a  term 
of  a  court  of  record  because  of  certain  conditions,  such  adjourn- 
ment resting  in  the  discretion  of  the  court.  The  provision  that 
has  been  allowed  to  remain  in  the  Code  of  Civil  Procedure 
has  been  retained  because  it  is  a  matter  of  practice.  The  words 
"  of  record "  have  been  inserted  in  the  portion  of  the  section 
retained   in  the  Code  of  Civil  Procedure  because  the  preceding 

Eortion  of  the  section  which  has  been  removed  to  the  Judiciary 
law  (8  10)  made  the  section  applicable  to  a  court  of  record. 

29.  §  (50.  Part  of  this  section  has  been  removed  to  the  Judiciary 
Law  (8  470),  because  it  relates  to  the  right  of  an  attomev  and 
counselor  to  practice  in  the  courts  of  record  of  the  state  al- 
though a  resident  of  an  adjoining  state.  The  balance  of  the  sec- 
tion which  has  been  retained  relates  to  the  service  of  a  paper 
upon  him  which  is  a  practice  provision  and  therefore  has  been 
retained  in  the  Code  or  Civil  Procedure.  The  words  inserted  m 
the  portion  retained  in  the  Code  of  Civil  Procedure  are  made 
necessary  by  reason  of  the  removal  of  the  first  portion  of  the 
section  and  are  merely  a  repetition  of  the  necessary  part  of  the 
portion  of  the  section  removed. 

80.  §  110.  Section  110  of  the  Code  of  Civil  Procedure  refers 
to  the  "  next  two  sections."  Of  these  two  sections,  |  111  remains 
in  the  Code  of  Civil  Procedure  and  §  112  has  become  |  240,  subd. 
19,  of  the  County  Law.     Hence  the  change  made  in  this  section. 

31.  §  127.  Section  127  of  the  Code  of  Civil  Procedure  con- 
tains in  its  first  sentence  substantive  matter  and  in  its  second 
sentence  practice  matter.  The  first  portion  nf  the  section  which 
relates  to  the  removal  of  a  sick  prisoner  from  a  iail  to  a  hospital 
has  no  connection  with  nn  action.  It  has,  therefore,  been  placed 
in  the  Prison  T^aw  (§  ?585).  The  last  sentence  relates  to  the  issu- 
ance of  an  execution  where  a  prisoner  escapes  while  going  to. 
remaining  at,  or  returning  from  a  hospital  to  which  he  has  been 
ordered  removed.  It  is,  therefore,  a  practice  provision  and  has 
for  that  reason  been  retained  as  a  part  of  tne  Code  of  Civil 
Procedure. 

32.  S$  138.  140,  141.  Sections  138-142  of  article  3.  title  2. 
chapter  2  of  the  Code  of  Civil  Procedure,  have  been  retained  in 
the  Code  because  containing  matter  in  the  nature  of  procedure. 
Sections  138.  140,  141  are  amended  in  the  text  merely  to  correct 
references  made  necessary  by  the  removal  of  certain  substantive 
provisions  from  the  Code  of  Civil  Procedure  to  consolidated  lawt 

38.  H  220.  Tlie  first  portion  of  this  section  down  to  and  in- 
cluding the  sentence  "  whenever  the  appellate  division,"  etc.,  has 
been  placed  in  the  Judiciary  Law  as  well  as  the  last  two  sen- 
tences beginning  "  It  shall  have  power  to  appoint,"  etc.  The  two 
sentences  in  the  middle  of  the  section  beginning  **  No  justices  of 
the  npnellato  division,"  etc.,  have  been  retained  in  the  Code  of 
Civil  Procedure.  The  first  part  of  the  section  which  has  heea 
consolidated  in  the  Judiciary  Law  relates  to  the  makeup  of  the 
appellate  division,  the  number  that  shall  constitute  a  nuornm, 
how  many  justices  shall  sit  in  any  case,  the  designation  of  jwj 
tices  of  the  appellate  division  by  the  governor,  the  teimf  of 
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ofBce  of  the  justices,  the  filling  of  yacancies,  residence  of  the  jus* 
tices  and  matters  which  do  not  relate  to  the  conduct  of  an  action 
or  an  appeal  therein.  They  are  provisions  in  which  the  justices 
of  the  appellate  division  are  chiefly  interested  and  as  such  have 
been  consolidated  in  the  Judiciary  Law.  The  last  portion  of 
the  section  relates  to  the  appointment  of  a  reporter  and  the  loca- 
tion of  the  appellate  division  in  each  department  which  are  mat- 
ters that  may  be  appropriately  placed  in  the  Judiciary  Law. 
The  portion  retained  m  the  Code  of  Civil  Procedure  applies  to 
the  powers  of  the  justices  of  the  appellate  division  and  the  juris- 
diction of  the  appellate  division,  w^hich  provisions  have  been  re- 
tained in  the  Code  of  Civil  Procedure  as  bearing  so  clpsely  upon 
practice  as  to  be  more  appropriately  placed  in  the  Coda  of  Civil 
Procedure  than  in  the  Judiciary  Law. 

34.  §  229.  This  section  of  the  Code  of  Civil  Procedure  i\  229) 
is  amended  because  of  the  removal  to  the  Judiciary  I^aw  of  the 
first  sentence,  which  provides  that  "A  special  term  or  a  trial 
term  of  the  supreme  court  must  be  held  by  one  judge."  This  is 
not  a  practice  provision  and  therefore  has  been  placed  in  the 
Judiciary  Law. 

35.  §  235.  The  last  sentence  of  this  section  provides  that  the 
justices  of  the  supreme  court  in  the  eighth  judicial  district  may 
adopt  and  amend  rules  and  regulations  for  making  calendars  of 
cases  and  has  been  removed  to  the  Judiciary  Law  lyhere  similar 
matters  applicable  in  other  cases  have  been  consolidated.^  The 
first  two  sentences  of  the  section  relate  to  the  power  of  a  justice 
of  the  supreme  court  to  hold  a  special  term,  to  act  upon  any  busi- 
ness except  where  he  is  disoualified  and  to  the  transaction  of 
judicial  business  out  of  court.  These  are  all  matters  relatinpf 
to  the  general  subject  of  the  powers  and  jurisdiction  of  the  courts 
and  like  such  matters  elsewhere  found  in  the  Code  of  Civil  Pro- 
cedure have  been  retained  in  the  Code,  as  closely  related  to  the 
actual  conduct  of  an  action  in  court. 

36.  §  2.39.  The  last  sentence  has  been  removed  as  substantive 
matter  to  the  Judiciary  Law.  It  relates  to  the  attendance  upon 
the  court  of  certain  officers,  such  as  clerk.s,  sheriffs,  criers  and 
constables.  The  remainder  of  the  section  relating  to  the  ad- 
journment of  a  soecial  term  and  the  trial  of.  a  case  upon  the 
calendar  of  a  term  which  has  been  adjourned,  has  been  retained 
in  the  Code  of  Civil  Procedure  because  associated  with  the  prac- 
tice in  a  cause. 

37.  fi  2G9.  Section  66  of  the  Code  of  Civil  Procedure  referred 
to  in  this  section  relates  to  the  compensation  of  attorneys  and 
counselors  and  their  liens  In  actions  and  snecial  proceedings  and 
has  been  consolidated  in  the  Judiciarv  Law  under  article  15,  re- 
lating to  attorneys  and  counselors.  These  provisions  are  purely 
substantive.  The  change,  therefore,  made  in  this  section  in  the 
text  is  merely  one  of  reference. 

37a.  §  274.  The  new  matter  inserted  in  this  section  is  L.  1884, 
Ch.  330.  (  3.  Section  3  is  an  express  provision  relating  to  al- 
lowances for  expense  of  abstracts  of  title  in  certain  awards  by 
the  Court  of  Claims  and  is  therefore  preserved.  Section  274  of 
the  Code  which  prohibits  the  allowance  of  disbursements  in  an 
Action  in  the  Court  of  Claims  might  be  construed  to  refer  only  to 
f^lsbursements  in  the  course  of  action.  Section  3  is  preserved  to 
pnp^t  onses  where  abstracts  are  renuired  as  a  ne'^essary  expense 
inHdent  to  the  appraisement  of  the  damages.  The  section  con- 
solidated was  passed  iu  1884.     Tlie  Code  section  was  onginaUy 
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enacted  in  1883  and  aubseqaently  re-enacted  rerbadm  in  the  Code, 
so  that  the  1884  act  cannot  be  said  to  hare  been  saperseded  bj 
the  Code  section  but  on  the  contrary  is  still  in  existence. 

88.  §  328.  Section  17  of  the  Code  of  Ciyil  Procedure  re- 
ferred to  in  this  section  relates  to  the  convention  of  Justices  oi 
the  appellate  division  and  to  the  adoption  of  general  rules  of 
practice  by  such  convention.  These  matters  are  entirely  apart 
from  the  conduct  of  a  cause  through  the  courts  and  hare,  there- 
fore, been  consolidated  in  the  Judiciary  Law  in  J|  93  and  94. 
The  distribution  of  |  17  of  the  Code  of  Civil  Procedure  to  the 
Judiciary  Law  has  made  necessanr  the  change  in  reference. 

38a.  I  340,  snbd.  1.  Section  1787  of  the  Code  of  Civil  Pro- 
cedure has  been  consolidated  in  §  206  of  the  Lien  Law.  Section 
1787  as  well  as  other  sections  in  the  article  of  which  it  forms  a 

Eart,  relate  to  an  action  to  foreclose  a  lien  upon  a  chattel  and 
ave  been  consolidated  in  the  Lien  Law.     Hence  the  change  of 
reference 

39.  §  355.  The  first  sentence  is  the  only  portion  of  |  355  of 
the  Code  retained  in  the  Code  of  Civil  Procedure.  It  provides 
that  the  court  shall  be  open  for  the  transaction  of  business  *^for 
which  notice  is  not  re<iuired  to  be  given  to  an  adverse  party 
except  where  it  k  specially  prescribed  by  law  that  the  business 
must  be  done  at  a  stated  term."  This  language  embraces  a  mat- 
ter of  practice  and  for  that  reason  has  been  retained  in  the  Code 
of  Civil  Procedure.  The  remainder  of  the  section  relates  to  su<^ 
matters  as  the  appointment  of  times  and  places  for  holding  terms 
of  court,  continuance  of  terms  appointed,  changing  the  day  ap- 
pointed, appointing  one  or  more  additiodal  terms,  dispensing  wlUi 
the  holding  of  terms  and  adjournment  of  terms  to  other  places 
within  the  county.  These  are  provisions  that  are  outside  of  the 
practice  in  an  action  and  relate  to  the  organization  of  the  ma- 
chinery for  hearing  causes  rather  than  to  the  conduct  of  causes 
themselves,  and  have  been  consolidated,  therefore,  in  the  Judi- 
ciarv  Law  (§§  190,  19-i;. 

40.  f  432.  See  Note  5. 

41.  I  450.  The  substantive  provision  contained  in  this  section 
providing  that  recoveries  in  actions  or  special  proceedings  for 
damages  to  the  person,  estate  or  character  of  a  married  woman 
shall  be  her  separate  estate,  has  been  removed  to  the  Domestic 
Relations  Law,  where  similar  substantive  matter  relating  to  mar- 
ried women  is  found. 

42.  §484,  subd.  10.  The  reference  in  this  section  to  the  '*  fish- 
eries, game  and  forest  law"  has  been  changed  to  the  ** forest, 
fish  and  game  law  "  which  is  the  name  by  which  that  law  Is  now 
known. 

48.  §  710.  This  section  of  the  Code  of  Civil  Procedure  is 
found  in  article  1,  title  4,  chapter  7,  under  the  head  "  Receivers  " 
and  applies  not  only  to  a  receiver  appointed  for  the  voluntary 
dissolution  of  a  cornoration  but  to  a  '*  receiver  appointed  by  or 
pursuant  to  an  order  or  a  judgment  in  an  action  m  the  supreme 
court  or  in  a  county  court  or  in  a  special  proceedini;."    As  the 

Eroceedings  for  the  voluntary  dissolution  of  a  corporation  has 
een  transferred  to  the  General  Corporation  Law  (Art.  9)  as 
well  as  other  provisions  in  the  Code  of  Civil  Procedure  relating 
to  the  dissolution  and  annulment  of  a  corporation  this  section 
has  been  consolidated  in  article  11  of  the  General  Corporation 
Law,  relating  to  the  powers,  dnties  and  liabilities  of  receivers 
of  corporations  in  snch  a  form  as  to  givs  it  ths  ajipUcatkm  iit* 

9W 
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tended  b^  the  section.  ReceiTen  may  bo  appointed^  boweTer,  Id 
otlier  actions  and  proceedings  than  those  taken  to  dissolve  or  aunu* 
a  corporation,  and  theretore  it  becomes  necessary  to  retain  th« 
section  in  the  Code  o£  Civil  Procedure.  It  has*  therefore*  been 
aiuended  and  allowed  to  remain  in  the  Code  of  Civil  Procedure 
applicable  to  receivers  appointed  *'  in  an  action  in  the  supreme 
coort  or  a  county  court  or  a  special  proceeding.'' 

44.  §  740.  The  portion  of  tnia  section  relating  to  the  rate  of 
interest  that  shall  be  paid  by  depositaries  of  lunds  or  money 
paid  into  court  and  the  requirement  that  they  shall  give  a  bond 
bein^  substantivv  In  character  has  been  consolidated  in  the  Bank- 
ing Xaw  (I  43).  The  remainder  of  the  section  providing  where 
funds  or  moneys  paid  into  court  shall  be  deposited  has  been 
allo'wed  to  remain  in  the  Code  as  practice  matter. 

45.  I  752.  Thiw  section  relates  to  the  accounts  that  shall  be 
kept  by  the  depositarv  of  funds  or  money  paid  into  court.  TUe 
laat  sentence  of  the  section  making  the  section  applicable  to  banka 
and  trust  companies  has  been  consolidated  in  tne  Banking  Law 
(§  44).  The  distribution  of  the  remainder  of  the  section  has  not 
been  attempted  on  account  of  its  wide  application  and  it  has 
been  allowed  to  remain  in  the  Code  as  the  most  convenient  and 
practical  assignment. 

46.  I  802.  The  words  '*  except  the  last  section ''  have  been  in- 
serted In  this  section  so  that  the  limitation  of  §  802  will  not 
apply  to  a  new  section  (|  801a)  inserted  by  this  act. 

4T.  I  861.  The  "kst'^  section  referred  to  in  $  801  of  the 
Code  of  Civil  Procedure  has  been  consolidated  in  the  Civil  Bights 
I.ta'W  as  S  26.  It  relates  to  the  privilege  from  arrest  of  a  witness 
and  being  substantive  in  character  has  been  assigned  to  the  Civil 
Rii^hts  Law  (|  26).  This  assignment  has  made  necessary  the 
cbangc  of  reference  found  in  the  text. 

48.  I  862.  The  change  made  in  this  section  has  been  made 
for  the  same  reason  stated  in  the  preceding  note. 

49.  if  870,  871,  885.  The  words  '*  Other  than  a  court  speci- 
fied in  subdivisions  sixteenth,  seventeenth,  eighteenth  or  nine- 
teenth of  section  two  of  this  act "  have  been  omitted  from  §§  870, 
871  and  885  because  all  of  the  courts  mentioned  in  the  exception 
haxe  been  abolished  and  new  courts  created  in  their  stead.  In 
tbe  first  place  subds.  16,  17,  18  and  10  are  erroneous  refer- 
ences* since  those  subdivisions  were  changed  to  subds.  10,  11, 
12  and  13  by  L.  1885,  Oh.  946,  amending  §  2  of  the  Code  of 
CiTil  Procedure.  In  the  second  place  the  mayor's  court  of  the 
city  of  Hudson  was  expsessly  abolished  by  L.  1805,  Ch.  751,  and 
there  was  created  in  its  stead  the  city  court  of  Hudson.  The 
recorder's  court  of  the  city  of  Oswego  was  abolished  by  L.  1805. 
Ch.  3&4.  The  recorder's  court  of  the  city  of  Utica  was  abolished 
by  1j'  1882,  Ch.  103,  and  the  name  of  the  justice's  court  of  the 
city  of  Albany  was  changed  to  the  city  court  of  Albany  by  L. 
1884,  Ch.  122.  In  no  instance  were  existing  laws  made  appli- 
cable to  the  new  courts  except  in  the  case  of  the  city  of  Albany, 
-where  the  existing  statutes  were  made  applicable  to  the  new  court. 
jn  no  case,  however,  was  the  new  court  denominated  a  court  of 
record,  so  that  none  of  them  would  come  within  the  courts  re- 
ferred to  in  II  870,  871  and  885  of  the  Code  of  Civil  Procedure. 
It  -would  be  erroneous,  therefore,  to  continue  a  reference  in  these 
0e<;tion8  of  the  Code  to  these  courts  formerly  existing  in  Hudson, 
XJtica*  Oswego  and  Albany  since  they  no  longer  exist  and  a  change 

the  rpfprence  to  the  new  courts  would  be  unjustified,  as  the 
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new  courts  are  not  courts  of  record  and  existinic  laws  are  noC 
made  applicable  except  in  one  instance. 

50.  §  imi.  This  section  relates  to  the  searching  of  files  by 
certain  public  officers  and  the  making  of  transcripts  theretrom. 
It  is  all  substantive  and  has  been  distributed  as  indicated  in  ihe 
footnote.  The  portion  retained  in  the  Code  of  Civil  Procedure 
relates  to  the  surrogate  and  has  been  allowed  to  remain  because 
the  Code  bv  chapter  18  attempts  to  provide  for  the  powers  and 
duties  of  the  surrogate  and  tne  practice  in  his  court*  the  pro- 
visions of  which  chapter  have  been  preserved  substantially  intacL 

51.  §  977.  There  has  been  removed  from  this  section  the  pco- 
vision  with  reference  to  the  making  of  calendars.  Similar  mat- 
ter in  other  parts  of  the  Code  of  Civil  Procedure  has  been 
distributed  to  the  Judiciary  Law,  and  in  order  that  the  provisions 
relating  to  the  making  of  calendars  may  be  together,  this  nroYisiciD 
has  been  inserted  in  the  Judiciary  Law.  The  balance  of  the  sec^ 
tion  relates  to  the  service  of  notices  of  trial  and  notes  of  issiw 
and  being  practice  matter  has  been  allowed  to  remain  in  the 
Code  of  Civil  Procedure. 

52.  I  1007.  The  part  of  this  section  which  has  been  removed 
relates  to  the  apportionment  of  the  salaries  of  stenographers  and 
is,  therefore,  substantive  and  has  no  place  in  a  practice  act.  The 
remainder  of  the  section  provides  that  the  notes  of  the  official 
stenographer  may  be  treated  as  the  minutes  of  the  judge  upon 
the  trial  and  has  been  allowed  to  remain  as  procedure  matter. 

53.  §  1055.  The  portion  of  this  section  removed  relates  to 
the  notification  of  persons  for  jury  service  and  has  nothing  to 
do  with  the  conduct  of  a  case  in  court,  and  has  been  removed  as 
not  strictly  practice.  The  amendments  made  to  the  portion  of 
the  section  remaining  in  the  Code  of  Civil  Procedure  nave  be» 
made  necessary  by  reason  of  the  elimination  of  matter  from  the 
Code  of  Civil  Procedure  and  do  not  embrace  any  new  law. 

54.  §  1171.  Changes  made  in  this  section  of  the  Code  were 
made  necessary  by  reason  of  the  elimination  df  certain  provisloiis 
from  the  Code  of  Civil  Procedure  and  their  insertion  in  the 
Judiciary  Law.    The  changes  are  merely  changes  of  reference. 

55.  §  1174.  The  change  in  the  reference  in  this  section  from 
$  104S  of  the  Code  of  Civil  Procedure  to  §  536  of  the  JndiciaiT 
Law  was  made  necessary  by  reason  of  the  incorporation  of 
§  1048  in  the  Judiciary  Law.  Section  1048  relates  to  the  notifi- 
cation of  jurors  by  the  sheriff  and  his  return.  This  section  forms 
a  part  of  the  article  in  the  Code  of  Civil  Procedure  relating  to 
the  mode  of  selecting,  drawing  and  procuring  the  attendance  of 
trial  jurors  in  ordinary  cases  (Ch.  10,  Tit  3,  Art.  2),  all  of  whidi 

Srovisions,  with  a  single  exception,  have  been  removed  to  the 
udiciary  Law  as  matters  which  precede  the  conduct  of  a  cause 
through  the  courts.  They  are  substantive  provisions,  pruvidini? 
generally  the  machinery  which  must  be  set  in  motion  before  a 
cause  can  be  disposed  of  in  the  courts.  Hence  the  change  in 
reference. 

56.  §  1190.  The  substantive  matter  "An  alien  is  not  entitled 
to  a  jury  composed  in  part  of  aliens  in  an  action  or  special  pro> 
ceeding  civil  or  criminal,*'  has  been  placed  in  the  Civil  Rights 
Law  (§  12),  and  the  section  of  the  Code  in  which  the  provisioD 
is  found  has  been  amended  accordingly. 

67.  S  1273.  The  first  sentence  in  this  section  is  dearly  prac- 
tice while  the  last  sentence  that  "  a  married  woman  may  confess 
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such   a   jadgment  *'    is   substantive  in   character  and  has  been 
placed  in  the  Domestic  Relations  Law  (§  51). 

58.  §  1773.  The  change  in  reference  in  this  section  was  made 
necessary  by  reason  of  the  removal  of  title  3,  chapter  17  of 
the  Code  of  Civil  Procedure  to  the  Judiciary  Law  (Art.  10). 
Article  3  of  chapter  17  of  the  Code  of  Civil  Procedure  relates  to 
proceedings  to  punish  a  contempt  of  court  other  than  a  criminal 
contempt,  and  has  been  removed  from  the  Code  of  Civil  Pro- 
cedure and  placed  in  the  Judiciary  Law,  because  substantive  in 
character  and  something  apart  from  the  conduct  of  a  cause 
through  the  courts. 

59.  §  1809.  This  section  relates  to  corporations  and  joint-stocks 
associations.  The  whole  section  is  practice,  but  as  the  actions 
and  proceedings  relating  to  corporations  have  been  consolidated 
in  the  (Jeneral  Corporation  Law  it  has  been  deemed  best  to  in- 
corporate in  the  (ienernl  Corporation  Law  the  provisions  of  this 
section  relating  to  corporations.  The  section,  therefore,  so  far 
as  it  applies  to  a  corporation  will  be  found  in  that  law  (§  305) 
under  an  article  relating  to  **  Provisions  applicable  to  two  or 
more  of  the  foregoing  proceedings  or  actions."  The  remainder  of 
the  section  has  not  been  distributed  to  the  Joint-Stock  Associa- 
tion Law  because  no  attempt  has  been  made  to  consolidate  any 
practice  relating  to  actions  or  proceedings  affecting  joint-stock 
associations  in  that  law. 

60.  §  1812.  The  treatment  given  §  1809  of  the  Code  of  Civil 
Procedure  has  been  given  H  1810.  1811,  1S12  and  ISir?,  and  for 
the  same  reason  stated  in  the  note  to  §  1809.  The  changes  in 
this  section  noted  in  the  text  are  made  necessary  by  reason  of 
the  removal  to  the  General  Corporation  Law  of  the  provisions  of 
the   section   relating  to  corporations. 

61.  §  1813.  The  removal  of  the  words  "  corporations  or  "  has 
been  made  necessary  by  reason  of  the  consolidation  of  the  pro- 
risions  of  this  section  relating  to  corporations  in  the  General  Cor- 
poration Law  (5  309). 

62.  f  1844.  The  "  last  section  "  referred  to  in  §  1844  of  the 
Code  of  Civil  Procedure  has  been  consolidated  in  §  101  of  the 
Decedent  Eistate  liaw.  Hence  the  change  in  reference.  The 
"  last  section  "  referred  to  is  a  substantive  provision  relating  to 
the  liability  of  heirs  and  devisees,  and  as  such  has  been  assigned 
appropriately  to  the  Decedent  Estate  Law,  where  similar  sub- 
stantive provisions  are  found. 

63.  §  1846.  Changes  in  this  section  were  made  necessary  by 
the  removal  of  certain  provisions  to  the  Decedent  Estate  Law. 
Section  101  referred  to  in  this  section  relates  to  the  liability  of 
heirs  and  devisees  for  the  debts  of  a  decedent. 

64.  I  18.55.  The  changes  in  this  section  are  changes  of  refer- 
ence, made  necessary  by  the  removal  of  ft  1843  from  the  Code  of 
Civil  Procedure  to  the  Decedent  Estate  Law  (§  101).  The  pro- 
vision of  the  Code  of  Civil  Procedure  thus  removed  relates  to  the 
liability  of  heirs  and  devisees  for  the  debts  of  a  decedent. 

65.  8  1948.  Section  1797  and  the  remaining  sections  in  the 
article  of  which  it  forms  a  part  relate  to  an  action  by  the  people 
to  annul  a  corporation,  all  of  which  provisions  have  been  con- 
solidated in  the  General  Corporation  Law.  Section  1798  of  the 
Code  of  Civil  Procedure  has  become  §  131  of  the  General  Cor- 
poration Law.     Hence     the  change  in  reference. 

66.  I  1966.  This  section  of  the  Code  of  Civil  Procedure,  so  far 
as  it  relates  to  the  duty  of  the  dist'-ict  attorney  to  bring  an  actiou 
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to  recover  the  penalty  of  a  forfeited  recognizance,  has  been  CCMI* 
soliduted  in  the  County  Law  ($  201).  'ihe  amendment  of  the 
Code  of  Civil  Procedure  noted  in  the  text  was  made  necescary 
by  this  consolidation. 

67.  I  2032,  subd.  3.  Section  8  of  the  Code  of  Civil  Procedure 
provides  for  a  case  in  which  a  court  of  record  has  power  to 
punish  for  a  criminal  contempt  and  has  been  removed  to  the 
Judiciary  Law  (§  750).  The  change  in  the  text  accordingly  has 
been  made. 

68.  S§  2412-2415.  Title  10  of  chapter  17  of  the  Code  of  Civil 
Procedure  relates  to  proceedings  to  change  the  name  of  an  in- 
dividual or  corporation.  Ihe  part  of  this  title  that  relates  to  the 
change  of  name  of  a  corporation  has  been  consolidated  in  the 
(ieueral  Corporation  Law.  It  became  necessary,  therefore,  to 
amend  the  sections  in  this  title  so  as  to  leave  intact  in  the  C<»de 
of  Civil  l*roccilure  the  proceedings  relating  to  the  change  of  the 
name  of  an  individual.     Hence  the  amendment  to  these  sections. 

69.  §  2507,  The  new  mntter  inserted  in  this  section  is  taken 

tinder  of  §  27  has 

The   matter 
first  chapter  of 
the  Code  but  falls  appropriately  in  §  2507. 

70.  §  2512.  The  first  sentence  of  this  section  is  Code  of  Civil 
Procedure,  §  2512.  The  remainder  is  from  Code  of  Civil  Pro- 
cedure, §§  1)5-97.  Portions  of  §§  95-97  are  incorporated  in  Jo- 
diciary  Law  as  follows:  Section  95,  in  §S  ir>8.  200:  section  9«, 
in  §§  231,  349,  351,  354;  section  97,  in  §§  IGO,  170,  201,  232^231 
279,  403j  405.  l,t  was  deemed  best  to  remove  the  portion  of 
P§  95-9  <  of  the  Code  of  Civil  Procedure  which  is  not  included 
in  the  Judiciary  Law  from  the  first  chapter  of  the  Code  to  chap- 
ter 18  with  similar  matter. 

72.  §  2537.  The  changes  in  this  section  are  merely  changes 
of  reference.  Section  774  of  the  Code  of  Civil  Procedure  relates 
to  the  supervision  of  court  funds  by  the  comptroller  of  the  state 
and  is  substantive  in  character. 

73.  §  2634.  The  first  sentence  of  this  section  relating  to  the 
indexing  of  wills  by  county  clerks  and  registrars  has  been  con- 
solidated in  the  Dec^nleut  Estate  Law  as  substantive  matter. 
The  last  sentence  has  been  retained  because  it  provides  for  the 
fees  of  an  executor  or  administrator  with  the  will  annexed,  who 
causes  the  record  mentioned  to  be  made.  The  changes  made  in 
this  section  are  to  correct  references. 

74.  §  2(j6a  Part  of  this  section  has  been  placed  in  the  De- 
cedent Estate  Law  (S  103).  The  removed  portion  is  substantive 
mntter  relating  to  the  liability  of  a  husband  for  the  debts  of 
his  deceased  wife,  bis  liability  as  administrator  for  the  debts  of 
his  wMfe  and  the  disposition  of  unadministered  assets  of  his  wife 
at  the  lime  of  his  death. 

75.  §  2095.  It  was  necessary  to  amend  this  section  because 
the  section  in  the  article  of  the  Code  referred  to  prescribing  the 
manner  of  authenticating  papers  was  consolidated  in  the  De- 
cedent Estate  Law  (S  45). 

76.  S  2690.  A  change  in  the  reference  was  made  neeSessaiy 
because  §  2704,  prescribing  the  manner  of  authenticating  pa  pert 
of  another  state  or  country  to  be  used  in  this  state  was  consoli- 
dated in  S  45  of  the    Decedent  Estate  Law. 
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77.  {  2733.  The  first  part  of  this  section,  relating  to  advance- 
ments,  has  been  consolidated  in  the  Decedent  Estate  Law  as 
I  99.  The  latter  part  being  practice  has  been  retained  in  the 
Code  of  Civil  Procedure. 

78  S  2740.  Section  744  of  the  Code  of  Civil  Procedure  has 
been  incorporated  in  th<^  State  Finance  Law  as  subdivision  4  of 
ft  8,  except  the  last  clause,  relating  to  the  fees  of  county  clerks, 
which  is  consolidated  in  County  Law  as  §  240,  subd.  22,  and 
thus  the  change  in  reference  becomes  necessary.  Section  744  of 
the  Code  of  Civil  Procedure  related  to  the  supervision  of  court 
funds  by  the  state  comptroller.  A  portion  at  the  end  of  this  sec- 
tion has  been  taken  care  of  in  appropriate  schedules  of  repeals. 

79.  §  2838,  subd.  1.  The  provision  in  the  article  mentioned  in 
this  subdivision  of  the  Code  of  Civil  Procedure  has  been  consoli- 
dated in  the  Decedent  Estate  Law,  It  relates  to  the  authentica- 
tion of  papers  from  another  state  or  foreign  country  for  use  in 
this  state.   The  changes  in  reference,  therefore,  became  necessary. 

80.  S  2863.  Subdivision  3  of  this  section  contains  a  reference 
to  certain  sections  of  the  Code  of  Civil  Procedure.  Two  of  these 
sections,  to  wit:  §§  184'i  and  1808,  have  been  placed  in  the  De- 
cedent Estate  Law.  Section  lCo8  relates  to  tJie  liability  of  lega- 
tees or  devisees  to  a  child  born  after  the  making  of  a  will  who  is 
entitled  to  succeed  to  a  part  of  the  real  or  personal  property  of 
the  testator,  and  their  liability  to  the  subscribing  witness  to  a 
will  who  is  entitled  to  succeed  to  a  share  of  such  property.  This 
ia  substantive  in  character  and  for  that  reason  has  been  placed 
in  the  Decedent  Estate  Law  (§  28)  and  taken  from  the  Code  of 
Civil  Procedure.  Section  1843  of  the  Code  of  Civil  Procedure 
relates  to  the  liability  of  heirs  and  devisees  for  the  debts  of  the 
decedent  and  is  substantive  in  character,  and  has  been  placed  in 
the  Decedent  Estate  Law  as  §  101.  The  reference,  therefore, 
in  i^nbdivision  3  of  §  2833  has  been  changed  to  correspond  to  this 
treatment  of  §§  1843  and  ISaS  of  the  Code  of  Civil  Procedure. 

81.  I  2889,  Sections  C3  and  ^  of  th/^  Code  of  Civil  Proced- 
ure, relating  to  attorneys  practicing  in  the  city  of  New  York, 
have  been  placed  in  the  Penal  Law  and  a  corresponding  change 
in  reference  has  been  made  in  this  section, 

82.  i  2990.  Section  1037  of  the  Code  of  Civil  Procedure  re- 
lates to  the  making  and  filing  of  duplicate  jury  lists  and  has  been 
placed  with  its  appropriate  provisions  in  the  Judiciary  Law  under 
the  head  of  jurors.  This  necessitated  a  change  in  the  reference, 
which  has  been  made. 

83.  §  2991.  Section  1033  of  the  Code  of  Civil  Procedure,  re- 
lating to  excusing  of  jurors  from  service  during  the  whole  or  a 
portion  of  a  term,  has  been  placed  in  the  Judiciary  Law  and  the 
necessary  change  in  reference  in  this  section,  therefore,  has  been 
made. 

84.  $  3075,  subd.  2.  The  reference  in  this  subdivision  has  been 
changed  because  Code  of  Civil  Procedure,  §  46,  has  been  mad«» 
§  15  of  the  Judiciary  Law. 

85.  §  3158.  Sections  104  and  105  of  the  Code  of  Civil  Pro- 
cedure have  been  incorporated  as  S§  400  and  401  of  the  Judi- 
ciary Law.  They  relate  to  the  authority  of  the  sheriff  to  com- 
mand the  power  of  the  county  to  overcome  resistance  and  the 
certification  of  the  names  of  those  who  resist  his  authority. 

86.  S  3253.  The  change  made  in  this  section  merely  substi- 
tutes the  title  of  the  general  law  for  the  statute  mentioned  in 
the  section. 
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87.  §  3320.  The  change  in  this  section  is  one  of  referetiee 
merely, 

88c  §  3343,  subd.  14.  The  reference  in  this  subdirision  has 
been  changed  from  "  sixteentli "  to  **  fifteenth "  to  correct  an 
obvious  error  in  the  present  Code.  Chapter  16  of  the  Code  o' 
Civil  Procedure  contains  but  two  titles.  Article  1  of  title  4  of 
chapter  15  is  entitled  '*  Judgment  Creditor's  Action "  and  the 
definition  contained  in  §  3^3,  subd.  14,  is  of  a  **  judgment 
creditor's  action." 

89.  §  3347,  subd.  1.  Section  122  of  the  Code  of  CiTil  Pro- 
cedure has  been  consolidated  as  §  347  of  the  Prison  Law  and 
has  been  made  to  apply  to  civil  and  criminal  prisoners  in  ac- 
cordance with  the  language  of  this  subdivision.  It  is,  therefore, 
unnecessary   to  include  it  as  a  part  of  this  subdivision. 

90.  §  3347,  subd.  5.  Section  548  of  the  Code  of  Civil  Pro- 
cedure, referred  to  in  this  subdivision,  has  been  consolidated  io 
§  23  of  the  Civil  Rights  Law.  It  relates  to  the  exemption  of  a 
person  frt)m  arrest  in  a  civil  action  or  special  proceeding  except 
as  prescribed   by  statute. 

91.  §  3347,    subd.    7.      The    reference    ;o    "title   third"    con- 
tained in  the  second  sentence  has  been  changed  to  "article  third 
of  title  third  "   because  article  third   is  the  only  portion  of  title 
third  remaining  in  the  Code.     The  remainder  of  title  third  is  in 
the  Judiciary  Law.     The  reference  to  *'  title  fourth  "  in  the  same 
sentence    has    been    omitted    because    the    whole   title    has    been 
transferred   to    the  Judiciary    Law.     The   reference   in   the  fifth 
sentence  to  "  title  third  *'  has  been  changed  to  "  article  third  of 
title   third  "  of  the  (^ode  and    *'  article   sixteen  of  the  judiciary 
law  "   because  article  third   is  the  only  portion  of  title  third  re- 
maining in  the  Code  and    the  remainder  of  the  title  is  now  in 
Judiciary  Law,  Article  thirteen.     The  reference  to  "  title  fonrtb  " 
in    the   last   sentence  has   been   changed   to   "  articles  seventeen 
and    eighteen   of   the  judiciary   law  "   because   the   provisions  of 
title  fourth  are  now  consolidated  in  those  articles  of  the  Judi- 
ciary Law. 

92.  §  3347,  subd.  11.  The  references  to  §§  2181-2187.  2197- 
2190,  2213-2218  have  been  removed  because  these  sections  are 
now  In  Debtor  and  Creditor  Law.,  The  reference  to  §$  2228- 
2230  has  been  removed  because  these  sections  are  now  in  Prison 
Law.     The  references  are  no  longer  necessary. 
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(Laws   of  1909,   ch.  27.     Takes  the  place  of  former  Statutory 

Construction   Law.) 


JLrtlcte     1.  Short  title   (|   1). 

2.  Mmmlng   of   terms    (|f    10-08). 

3.  Ancient   statutes   and   resolutions    (||   70-72). 

4.  References,    tUles   and   head   notes    (||   80,    81). 
6.  EiTect    of   repeals    (f|    tt;»-96). 

6.  Effect    of   consolidated   laws    (||    100,    101). 

7.  Application  of  chapter    (|    110). 

8.  Laws   repealed;    when    to   take  effect    (H    120,    121). 

ARTICI.E    1. 

Short  Title. 
flection  1.  Short  title. 

i  1.  Short  title.     This  chapter  shall  be  known  as  the  **  Qe»* 
eral  Constrnction  Law." 

ARTICLB   2. 

Meaning  of  Terms. 

.    10.   Acknowledge  and   acknowledgment. 

11.  Acknowledgment  or  proof  of  instrumeat* 

12.  .VfBdaTlt. 

13.  Adioamment    of  meet  log. 

14.  Bond    and   ondertaklng. 

16.  Chattels. 
10.  Qioose. 

17.  Clrfl  code  and    criminal   code. 

18.  Consolidated    laws. 

19.  Day,  calendar. 

20.  Day,  compntatloii. 

21.  Folio. 

22.  Gender. 
28.  Heretofore  and  hereafter. 

24.  Holiday  and  half  holiday. 

25.  Holiday   In   contractual    obligations. 

26.  Judge. 

27.  I.«8t.    preceding,   next   and   following. 

28.  Lanatic  and  lunacy. 

29.  Men. 

30.  Month,   coniputatloo. 

31.  Month   in  statute,  contract  and  pabllc  or  prtTate  Instnuiiaiti 

32.  Manlclpal   officers. 

33.  Notice. 

34.  Now. 

35.  Number,   singular  and   plural. 

36.  Oath.    affldSTit  and   swear. 

87.  Person. 

88.  Property. 
80.  Property,  personal. 

40.  Proper^,   real. 

41.  Quonmi  and  majority. 
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42.  Bciglster  of  county. 

43.  Seal  of  court,   public  officer  or  corporation. 

44.  Seal,    private. 

45.  Seal,    private  as   corporate  seaL 

40.  Sli^atDre.  . 

47.  State. 

48.  Tense,   present 
48.  Territory. 

50.  Time,  computation. 

61.  Tim3,    night. 

03.  Time,   atandard. 

53^  Time,    use   of   standard. 

54.  Village. 

55.  Women. 

66.  Writing   and    written. 

57.  YcflF,    common  and  leap. 

58.  Year  in  statute,  contract  and  public  or  prlTate  InstroiMnt 

I  10.  Ackno^vledflre  and  aoluao^rled^Baent. 

The  terms  acknowledge  and  acknowledgment,  when  used  with 
reference  to  the  execution  of  an  instrument  or  writing  other 
than  a  deed  of  real  property,  include  a  compliance  with  the  pro- 
visions of  the  next  section  by  either  such  proof  or  acknowledg- 
ment. 

i  11.  AdcnoTrledvmeiit  or  proof  of  Inntrnmeat* 

When  the  execution  of  any  instrument  tn*  writing  is  authorised 
or  required  by  law  to  be  acknowledged,  or  to'  be  proven  so  as  to 
entitle  it  to  be  filed  or  recorded  in  a  public'  office,  the  acknowledg- 
ment may  be  taken  or  the  proof  made  before  any  officer  then  and 
there  authorized  to  take  the  acknowledgment  or  proof  of  the 
execution  of  a  deed-  of  real  property  to  entitle  it  to  be  recorded 
in  a  county  clerk's  office,  and  shall  be  made  and  certified  io  utt 
same  manner  as  such  acknowledgment  or  proaf  of  such  deed. 

i   12.  Affldairlt.  *« 

When  an  affidavit  is  authorized  or  required  it  may  be  tworn 
to  before  any  officer  authorized  by  law  to  take  the  acknowledr 
ment  of  deeds  in  this  state,  unless  a  particular  officer  is  specified 
before  whom  it  is  to  be  taken. 

S  13.  Adjournment  of  meetlnir* 

Any  meecting  referred  to  in  section  forty-one  of  thla  chtpto 
may  be  adjourned  by  a  less  number  than  a  quorum. 

f  14.  Bond  and  nndertaktnff. 

A  provision  of  law  authorizing  or  requiring  a  bond  to  be  giTefl 
shall  bo  deemed  to  have  been  complied  with  by  the  execution 
of  an  undertaking  to  the  same  effect. 

i  16.  ChattelH. 

The  term  chattels  includes  goods  and  cbattelfti 

i  16.   Choose. 

The  term  choose  includes  elect  and  appoint. 
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I  17.  Cl^ll  «^4e  aMd  cHatlnml  co4l«. 

The  term  civile  code  means  the  code  of  civil  procednre.  The 
term  criminal  code  means  the  code  of  criminal  procednre. 

i   18.  Conftolldated  laws. 

The  term  Consolidated  Laws  shall  mean  the  compilation  of 
the  statutes  prepared  by  the  board  of  statutory  consolidation  and 
the  amendments  thereof. 

I  lO.  Da7»  oalendar, 

A  calendar  day  includes  the  time  from  midnight  to  midnight. 
Sunday  or  any  day.  of  the  week  specifically  mentioned  means  a 
calendar  day. 

f  90.    [Am'df  1010.]      "Dtty,  computation. 

A  number  of  days  specified  as  a  period  from  a  certain  day 
within  which  or  after  or  before  which  an  act  is  authorized  or 
required  to  be  done  moans  such  number  of  calendar  days  ex- 
clusive of  the  calendar  day  from  which  the  reckoning  is  made* 
Sunday  or  a  public  holiday,  other  than  a  half  holiday,  must  be 
excluded  from  the  reckoning  if  it  is  the  last  day  of  any  such 
period,  or  if  it  is  an  intervening  day  of  any  such  period  of  two 
days.  In  computing  any  specified  period  of  time  from  a  specified 
event,  the  day  upon  which  the  event  happens  is  deemed  the  day 
from  which  the  reckoning  is  made.  The  day  from  which  any 
specified  period  of  time  is  reckoned  shall  be  excluded  in  making 
the  reckoning* 

Am-^nded  by  U  1910,  ch.  347,  in  effect  May  21,  1910. 

i  21.  The  term  folio  sliall  mean  one  linndre'd  words, 
eoantlnar  each  fiffnre   an   a   tvord. 

When  an  officer  empowered  by  law  to  do  so  shall  order  an 
official  advertisement  published  in  a  newspaper  in  display  type 
or  to  be  so  displayed  as  to  leave  an  unusual  quantity  of  blank 
8fMC«  in  the  advertisement,  or  to  contain  pictures  or  diagrams, 
or  where  the  character  of  such  advertisement  requires  it,  such 
advertisement  shall  be  paid  for  by  measurement  over  all  of  such 
space  necessarily  used,  two  square  inches  of  space  to  count  as 
one  folio.  When  there  are  over  fifty  and  under  one  hundred 
wo<rds,  they  shall  be  counted  as  one  folid;  but  a  less  number  than 
fifty  words  shall  not  be  counted,  except  when  the  whole  statute, 
notice  or  order  contains  less  than  fifty  words. 

Amended  by  U   1914,   ch.  72,  in  effect  March  24,   1914. 

I  22.  Gender. 

Words  of  the  masculine  gender  include  the  feminine  and  the 
neuter,  and  may  refer  to  a  corporation,  or  to  a  board  or  other 
body  or  assemblage  of  persons;  and.  when  the  sense  so  indicates, 
words  of  the  neuter  gender  may  refer  to  any  gender. 

I  23*  Her«tofar«   and   hereafter. 

Bach  of  the  term»,  heretofore,  and  hereafter,  in  any  provision 
of  a  statute,  relates  to  the  time  such  provision  takes  effect. 

I  24.  Itolldar  and  half  holiday. 

The  term  holiday  includes  the  following  days  in  each  year: 
The  first  day  of  January,  known  as  New  Year's  day:  the  twelfth 
day  of  February,  known  as  Lincoln's  birthday;  the  twenty- 
second  day  of  February,  known  as  Washington's  birthday;  the 
thirtieth  day  of  Mav,  known  as  Memorial  day;  the  fourth  day  of 
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Jvdj,  known  as  Independence  day;  the  first  Monday  of  S^tem- 
ber,  known  as  Labor  day;  the  twelfth  day  of  October,  known  as 
Columbus  day;  and  the  twenty-fifth  day  of  December^  known  as 
Christmas  day,  and  if  either  of  such  days  is  Sunday,  the  next 
day  thereafter;  each  general  election  day  and  each  day  ap- 
pointed by  the  president  of  the  United  States  or  by  the  goremor 
of  this  state  as  a  day  of  general  thanksgiving,  general  fasting 
and  prayer,  or  other  general  religious  observances.  The  term 
half  holiday  includes  the  period  from  noon  to  midnight  of  each 
Saturday  which  is  not  a  holiday. 
Am*d     by  L.    1909,   ch.    112.     In  effect  Much  28,   1009. 

S  2S.  Holld»y  in  contractual  obllaratlons. 

Where  a  contract  by  its  terms  requires  the  payment  of  money 
or  the  performance  of  a  condition  on  a  public  holiday,  such  pay- 
ment may  be  made  or  condition  performed  on  the  next  busines 
day  succeeding  such  holiday,  with  the  same  force  and  effect  as 
if  made  or  performed  in  accordance  with  the  terms  of  the  con- 
tract. 

S  2S0.  Jndffe. 

The  term  judge  includes  every  judicial  officer  anthoriied,  alone 
or  with  others,  to  hold  or  preside  over  a  court  of  record. 


i  27.  Ijast,  preceding,  next  and  tollovrlnv. 

A  reference  to  the  last  or  preceding  section,  or  other  prorisioB 
of  a  statute,  means  the  section  or  other  division  immediatelf 
preceding,  and  a  reference  to  the  next  or  following  section  or 
other  division  of  a  statute  means  the  section  or  other  dirisioa 
immediately  following. 

I  228.  liuaatic  and  lunacy. 

The  terms  lunatic  and  lunacy  include  every  kind  of  nofloawl- 
ness  of  mind  except  idiocy. 

i  29.  Men. 

The  term  men  includes  boys. 

S  80.  Months  computation. 

A  number  of  months  after     or  before  a  certain  day  shall  be 

computet!  by  counting  such  number  of  calendar  months  from  aach 

day,  exclusive  of  the  calendar  month  in  which  such  day  occars 

and  shall  include  the  day  of  the  month  in  the  last  month  to 

counted  having  the  same  numerical  order  in  days  of  the  montli 

as  the  day  from  which  the  computation  is  made,  unless  there  be 

not  so  many  days  in  the  last  month  so  counted,  in  which  case 

the  period  computed  shall  expire  with  the  last  day  of  the  month 

so  counted. 
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I  81.  Montlfc  in  atatate,  contract  and  pnblle  or  private 
imatrnment. 

In  a  statute,  contract  or  public  or  private  instrument,  unless 
otherwise  provided  in  such  contract  or  instrument  or  by  law,  the 
term  month  means  a  calendar  month  and  not  a  lunar  month. 

I   a2.  Municipal  oHlcera, 

A  reference  to  several  officers  of  a  municipal  corporation  hold- 
ing the  same  office,  or  to  a  board  of  such  officers,  shall  be  deemed 
to  refer  to  the  single  officer  holding  such  office,  when  but  one 
peraon  is  chosen  to  fill  such  office  In  pursuance  of  law. 

I   33.  Notice. 

W*hen  a  notice  is  required  to  be  given  to  a  board  or  body, 
service  of  such  notice  upon  the  clerk  or  chairman  thereof  shall 
be  sufficient. 

I   34.  Now. 

The  term  now  in  any  provision'  of  a  statute  referring  to  other 
laws  In  force,  or  to  persons  in  office,  or  to  any  facts  or  circum- 
stances as  existing,  relates  to  the  laws  in  force,  or  to  the  per- 
son in  office,  or  to  the  facts  or  circumstances  existing,  respec- 
tively, immediately  before  the  taking  effect  of  such  provision. 

f   35«  Nnmber,  ainarnlar  and  plural. 

Words  in  the  singular  number  include  the  plural,  and  in  the 
plural  number  include  the  singular. 

f   3Bm  Oath,  aflldavit  and  avrear. 

The  terms  oath  and  affidavit  include  every  mode  authorized  by 
law  of  attesting  the  truth  of  that  which  is  stated.  The  term 
swear  includes  every  mode  authorized  by  law  for  administering 
an  oath. 

I   87.  Person. 

The  term  person  includes  a  corporation  and  a  joint-stock  asso- 
ciation. When  u^ed  to  designate  a  party  whose  property  may 
be  the  subject  of  any  offense,  the  term  person  also  includes  the 
state,  or  any  other  state,  government  or  country  which  may  law- 
fully own  property  in  the  state. 

I  38.  Propertr* 

The  term  property  include^  real  and  personal  property. 

f   38.  Property,  personal. 

The  term  personal  property  includes  chattels,  money,  things  in 
action,  and  all  written  instruments  themselves,  as  distinguished 
from  the  rights  or  interests  to  which  they  relate,  by  which  any 
riirht.  interest.  Hen  or  incumbrance  in,  to  or  upon  property,  or 
any  debt  or  financial  obligation  is  created,  acknowledged,  ^vi- 
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deneed,  traMferred,  discharged  or  defeated,  wholly  or  in  part, 
and  everything,  except  real  property,  which  may  be  the  subject 
of  ownership. 

Oil  wells  und  all  fixtures  connected  therewith,  situate  on  lands 
leased  for  oil  purposes  and  oil  intcreats,  and  rights  held  under 
and  by  virtue  of  any  lease  or  contract  or  other  right  or  license 
to  operate  for  or  produce  petroleum  oil,  shall  bo  deemed  personal 
property  for  all  parposet  except  taxation. 

I  40.  PropertTf  i^eal* 

The  term  real  property  Includes  real  estate,  lands,  tenements 
and  hereditaments,  corporeal  and  incorporeal. 

f  41.   ^aomm  and  majority. 

Whenever  three  or  more  public  officers  are  given  any  power 
or  authority,  or  three  or  more  persons  are  charged  with  any  pub- 
lic d!ity  to  be  performed  or  exercised  by  them  jointly  or  as  a 
board  or  similar  body,  a  majority  of  all  such  persons  or  officers 
at  u  meeting  duly  held  at  a  time  fixed  by  law,  or  by  any  by-law 
duly  adopted  by  such  board  or  body,  or  at  any  duly  adjourned 
meeting  of  such  meeting,  or  at  any  meeting  duly  held  upon  rea- 
sonable notice  to  all  of  them,  may  perform  and  exercise  sach 
power,  authority  or  duty,  and  if  one  or  more  of  such  oersons  or 
officers  shall  have  died  or  have  become  mentally  incapable  of 
acting,  or  shall  refuse  or  neglect  to  attend  any  such  meeting,  a 
majority  of  the  whole  number  of  such  persons  or  officers  shall 
be  a  quorum  of  such  board  or  body,  and  a  majority  of  a  qaomm, 
if  not  less  than  a  majority  of  the  whole  number  of  such  persons 
or  officers  may  perform  and  exercise  any  such  power,  antharitf 
or  duty. 

I  42.  Reirlater   of   eountF* 

Any  act  done  in  pursuance  of  law  by  the  register  of  a  county 
shall  be  deemed  to  be  a  compliance  with  any  provision  of  law 
authorizing  or  requiring  such  act  to  be  done  by  the  county  derk 
of  such  county,  and  any  instrument  or  writing  filed,  entered  or 
recorded  in  pursuance  of  law  in  the  office  of  a  register  of  a 
county,  shall  be  deemed  to  be  a  compliance  with  any  provision 
of  law  nuthorizing  or  requiring  such  paper  to  be  filed,  entered 
or  recorded,  as  the  case  may  be,  in  the  office  of  the  clerk  of 
such  county.  The  term  county  clerk  when  used  tn  relation  to 
conveyances  of  real  property  or  the  filing  or  recording  of  inttm- 
ments  which  are  or  may  be  filed  in  the  office  of  the  register  of 
a  county,  shall  include  the  register  of  each  county  in  which 
there  is  a  register. 

I  48*  Seal  of  covrt,  imblle  oAeep  or  corpomtiow. 

A  sen!  of  a  court,  public  officer  or  corporation  may  be  im- 
pressed  directly  upon  the  instrument  or  writing  to  be  sealed,  or 
upon  wafer,  wax  or  other  adhesive  substance  affixed  thereto, 
or  npon  paper,  or  other  similar  substance  affixed  thereto  hj 
mucilage  or  other  adhesive  substance. 
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f  44.  Se»l,  priirate. 

The  private  seAl  of  a  person,  other  than  a  corporation,  to  any 
instrument  or  writing  shall  consist  of  a  wafer,  wax  or  other 
similar  adhesive  substance  aflixed  thereto,  or  of  paper  or  other 
Himlhir  substance  affixed  thereto,  by  mucilage  or  other  adhesive 
substance,  or  of  the  word  **  seal,"  or  the  letters  "  L.  S.,'*  opposite 
the  signature. 

S   45.  Sea1»  prlTat«  a«  corporate  seal. 

An  instrument  or  writing  duly  executed,  in  the  corporate  name 
of  a  corporation,  which  shall  not  have  adopted  a  corporate  seal, 
by  the  proper  officers  of  the  corporation  under  their  private 
seals,  shall  be  deemed  to  have  been  executed  under  the  corporate 
seal. 

f  46.  Sigrnatare. 

The  term  signature  includes  any  memorandum,  mark  or  sign, 
written  or  placed  upon  any  instrument  or  writing-  with  intent  to 
execute  or  authenticate  such  instrument  or  writing. 

I   47.   State. 

The  term  state,  when  used  generally  to  include  every  state  of 
the  United  States,  includes  also  every  territory  of  the  United 
States  and  the  District  of  Columbia. 

f   4H.  Tense,  prevent. 

Words  in  the  present  tense  include  the  future. 

I  4».  Tepvitorr. 

The  term  territory  when  used  generally  to  include  every  icrri- 
tory  of  the  United  States,  includes  also  the  District  of  Columbia. 

f   SO.  Time,  eompntatlon. 

Time  shall  continue  to  be  computed  in  this  state  according  to 
the  Gregorian  or  new  style.  The  first  day  of  each  year  after 
the  year  seventeen  hniidrod  and  fifty-two  is  the  first  day  of 
January,  according  to  such  style. 

i   Bl.   Time,   niirht. 

Night  time  includes  the  time  from  sunset  to  sunrise. 

f   52,   Time,   standard. 

The  standard  time  throughout  this  state  is  that  of  the  seventy- 
fifth  meridian  of  longitude  west  from  Greenwich,  and  all  courts 
and  public  officers,  and  legal  and  official  proceedings,  shall  be 
regulated  thereby. 

S  SSL  Time,  nae  of  standard. 

Any  act  required  by  or  In  pursuance  of  law  to  be  performed  at 
or  within  a  prescribed  time,  shnll  bo  performed  according  to  the 
standard  time. 
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i   64.   Vlllasre. 

The  term  village  means  an  incorporated  Tillage. 

I  66.  AVomen, 

The  term  women  includes  girls. 

I   66.  "WriUng  and  written. 

The  terms  writing  and  written  include  every  legible  repre* 
stutatiou  of  letters  upon  a  material  substance,  except  when  ap- 
plied to  the  signature  of  an  instrument. 

i  67.  Year,  common  an4  leap. 

For  the  purpose  of  computing  and  reckoning  the  days  of  the 
year  in  the  same  regular  course  in  the  future,  every  year,  the 
number  of  which  in  the  Christian  era  is  a  multiple  of  four,  is 
a  bissextile  or  leap  year  consisting  of  three  hundred  and  siity- 
six  days,  unless  such  number  of  the  year  is  a  multiple  of  one 
hundred  and  the  first  two  figures  thereof  treated  as  a  separate 
number  is  not  a  multiple  of  four,  and  every  year  which  is  not 
a  leap  year  is  a  common  year  consisting  of  three  hundred  and 
sixty-five  days. 

f  68.  Year  In  statute,  oontraet  and  pnlkllc  or  private  In- 
atrnment. 

The  term  year  in  a  statute,  contract,  or  any  public  or  private 

instrument,   means   three   hundred   and   sixty-five  days,   bat  the 

added   day  of  a  leap  year  and   the  day   immediately   precedinjf 

shall  for  the  purpose  of  such  computation  be  counted  as  one  day. 

In  a  statute,  contract  or  public  or  private  instrument,  the  term 

year  means  twelve  months,  the  term  half  year,  six  months,  and 

the  term  a  quarter  of  a  year,  three  months. 


ARTICLE    8. 

Ancient  Statutes  and  ResoluHons. 

Sec.   70.  Statutes  of  England  and  Great  Britain   Inoperatlre  In  this  state: 

71.  Acts  of  the  leglalatnre  of  the  colony  of  New  York  Inoperatlre. 

72.  Reaolntlona   of    the    congress   of   the   colony   and    the  conrenttes  of 

New  York  inoperative. 

I  70.  Statutes  of  Enflrland  and  Great  Britain  Inoperatlre 
In  thlH  state. 

A  statute  of  England  or  Great  Britain  shall  not  be  deemed 
to  have  had  any  force  or  effect  in  this  state  since  May  fir^ 
seventeen  hundred  and  eighty-eight. 

§  71.  Acta  of  the*  learlnlatare  of  tlie  colonr  off  Hew  Taric 
Inoperative. 

Acts  of  the  legislature  of  the  colony  of  New  York  shall  no* 
be  deemed  to  have  had  any  force  or  eflFect  in  this  state  since 
December  twenty-ninth,   eighteen   hundred  and  twanty-eight 
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f  72.  Rcaol«tiolia  of  tlie  eoncrreaa  of  tlie  oolony  anil  tlie 
con-ventlon  of  Bfeiv  York  laoperatiTe. 

The  resolutions  of  the  congress  of  the  colony  of  New  York  and 
of  the  convention  of  the  state  of  New  York,  shall  not  be  deemed 
to  be  the  laws  of  this  state  hereafter. 


ARTICLB   4. 

References,   Titles  and  Head   Notes, 

Sec.   80.  References  to  repealed  proTlslona. 
81.  Titles   and   head   notes. 

I  80.  References  to   repealed  proiri«loii«. 

If  any  provision  of  a  law  be  repealed  and,  in  substance,  re- 
enacted,  a  reference  in  any  law  to  such  repealed  provision  shall 
be  deemed  a  reference  to  such  re-enacted  provision. 

I  81.   Title*  and  bead  note*. 

If  the  title  of  any  article  or  other  division  of  a  statute,  or 
the  head  note  of  a  section  shall  be  amended  or  repealed  in  the 
body  of  the  statute,  or  if  a  new  article  or  other  division  having 
a  title,  or  a  new  section  having  a  new  head  note  be  added  to 
a  statute,  the  correspondin::  title  or  head  note,  if  any,  in  an 
abstract  of  contents  at  the  beginning  of  the  article  or  other 
division  of  tho  statute  shall  be  deemed  to  be  correspondingly 
amended  or  repealed,  although  there  be  no  express  referenc« 
thereto. 

article:  s. 

Effect  of  Repeals. 

Sec.   90.  Effect  of  the   repeal   of  a   repealing  statote. 

91.  EUfect  of  the  repeal  of  a   statute  upon  amendments   thereof. 

92.  Effect  of    the   repeal    of   an    amending   btatute. 

93.  EffK-t  of  reiwallng  statute  upon   existing  rights. 

94.  Effect  of   repealing   statute  upon   pending  aetlonH  and   proceedings. 

95.  Effect  of   the   repeal    of   a   statute   by    another   statute   substantially 

re-enacting  the  former. 
90.  Effect  of  hyphen  In  schedule  of  repeals. 

i  90.  Effect  of  the  repeal  of  a  repealing  «tatnte. 

The  repeal  hereafter  or  by  thi.s  chapter  of  any  provision  of  a 
statute,  which  repeals  any  provision  of  a  prior  statute,  does  not 
revive  such  prior  provision. 

I  t>l.  ESffeet  of  the  repeal  of  a  utatnte  upon  amendmentii 
thereof. 

The  repeal  by  the  Consolidated  Laws  of  a  statute  includes  a 
statute  amendatory  of  the  statute  repealed. 
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i  M.  filleet  of  the  vepeal  of  an  amoiidllas  atAtwte. 

The  repeal  hereafter  or  b^  this  chapter  of  any  prorislon  of  a 
statute,  which  amends  a  provision  of  a  prior  statute,  Imves  such 
prior  provision  in  force  unless  the  amendatory  statute  be  a  sub- 
stantial re-enactment  of  the  statute  amended. 

I  98.  Bllect  of  repeallns  statnte  upon  ezlstiav  rUrlits. 

The  repeal  of  a  statute  or  part  thereof  shall  not  affect  or  im- 
pair any  act  done,  offense  committed  or  right  accruing,  accrued 
or  acquired,  or  liability,  penalty,  forfelivu*e  or  punishment  in- 
curred prior  to  the  time  such  repeal  tftkes  effect,  but  the  same 
may  be  enjoyed,  asserted,  enforced,  prosecuted  or  Inflicted,  ts 
fully  and  to  the  same  extent  as  if  such  repeal  had  not  beeu 
effected. 

i  94.  BlTect  of  repeallaar  statiite  vpoo  poadlay  not  Sobs 
and  proeoedlnfT** 

Unless  otherwise  specially  provided  by  law,  all  actions  tad 
proceedings,  civil  or  criminal,  commenced  under  or  by  virtue  of 
any  provision  of  a  statute  so  repealed,  and  pending  imfnediately 
prior  to  the  taking  effect  of  such  repeal,  may  be  prosecuted  sod 
defended  to  final  effect  in  the  same  manner  as  they  might  if  such 
provisions  were  not  so  repealed. 

f  95.  Blleet  of  the  repeal  of  &  atatate  by  aaother  stat- 
ute ■nbstantlally  re»enaotinK  the  former. 

The  provisions  of  a  law  repealing  a  prior  law,  which  are  sub- 
stantial re^nactments  of  provisions  of  the  prior  law,  shall  be 
construed  as  a  continuation  of  such  provisions  of  such  prior  Uw, 
nidified  or  amended  according  to  the  language  employed,  and 
not  as  new  enactments. 

i  96.  Bllcet  of  hyphen  %u  schedule  of  repeals. 

When  two  numbers  in  a  schedule  of  repeals  of  the  consoli- 
dated laws  are  connected  by  a  hyphen  both  such  numbers  are 
included  as  well  as  all  intermediate  numbers. 


▲RTICLB   SIXTH. 

Effect  of  Consolidated  Ijaw9^ 

Sec.   100.  Effect    of    consolidation    upon    laws    passed    at    same    tessloa   or 
before  cooflolldatlpD  takes  effect. 
101.  BfTcM^t   of  consolidated   laws   qq   penal   law  and  cItU  and  crlalaal 
codes. 


i   lOO.  Effect  of  consolidation  upon  laws  passed  at 
session  or  before  consolidation  takes  effect. 

No  provision  of  any  chapter  of  the  eonsolidfttioii  ti  the  g«n- 
erai  laws,  of  which  this  chapter  is  a  part,  shall  supersede  op 
repeal  by  implication  any  law  passed  at  the  same  sewkm  of  tlie 
legislature  at  which  any   such  chapter  was  enacted,  er 
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after  the  euuetment  of  any  such  chapter  and  before  it  shall 
have  taken  efifect;  and  an  amendatory  law  passed  at  such  seusios 
or  at  any  subsequent  session  begun  before  any  such  ctiapter  takae 
effect,  shall  not  be  deemed  repealed,  unless  specifically  design 
Dated  in  the  repealing  schedule  of  such  chapter. 

I  lOl.  BlTect  of  consolidated  la-vra  on  penal  law  MMl 
el'rll  and  criminal  codes. 

The  Consolidated  Laws  shall  not  be  construed  to  amend,  re- 
peal or  otherwise  affect  any  provision  of  the  penal  law,  code  of 
civil  procedure  or  code  of  criminal  procedure  unless  expressly  89 
stated. 

A&TICLB   7. 

Application  of  Chapter. 
flee.  110.  Ai»pllcatloD  of  chapter. 

I  llO.  Application   of   chapter. 

This  chapter  is  applicable  to  every  statute  nnless  its  gmeM 
object,  or  the  context  of  the  language  construed,  or  other  pro- 
visions of  law  indicate  that  a  different  meaning  or  appUcatioc 
was  intended  from  that  required  to  be  given  by  this  duiptw. 


ARTICLB    8. 

Laics  Repealed;  Wketi  to  Take  EffeoL 

Sec.    120.  Laws   repealed. 

121.  When   to   Uke  efr«ct 

I   120.   Lavrs  repealed. 

Of  the  laws  enumerated  in  the  schedule  hereto  anneZ6^ 
portion  specified  in  the  last  column  is  hereby  repealed* 

I   121.  "When  to  take  effect. 

This  chapter  shall  take  effect  immediately. 

SCHEDULE  OF  LAWS  REPEAIJ3X 

Iterified  Statntfs. .  Part  1,  chapter  8,  title  8.   Bootlon  lOL 

lierfaed  S..atnto8..  Part  1,  chapter  19,   title  1,  Beotlona  l-fw 

Jlerlsed  Statutes..  Part  2,  chapter  4,    title  2,   section  3, 

Xerlaed  Statutes..  Part  2,  chapter  4,   title  3,   motion  9. 

'terlmfil  Statute  h..  Part  3    chapter  3.   title  1.   section  10. 

Berlsed  Statutes..  Part  3.  chapter  7.   title  3.  article  7,  sections  61 

Merlsed  Statutes..  Part  3.  chapter  8.   title  17,  sfctlon  27 

Uevlsed  Statute^..  Part  3,  chapter  10,    title  4.   section  4 

Kevlaed  Statutes..  Part  4,  chapter  2.   title  8,  section  16 

l4W8   of  Chapter  Section 

1788 46 37 

18D1 90 28 

R.  U  1813 56 30.    second   sentence 

1828 20 9-11    (2a  Meet.) 

41  089 
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Unm  ol 


Qiaptet 


1828 21. 

1830 32U. 

1S48 197. 

1840 201. 

1S57 530. 

1803 146. 

1870 370, 

1872 514. 

1873 577. 

1873 G39. 

1874 321. 

1S75 27. 

1870 448. 

1877 410. 

1877 400. 

1880 178. 


1881 . . 
1881.. 
1881.. 
1882.. 


30 

445 055957 

QiQ 261,    .500.    718, 


Lectioo 

2-15  (2(1  MeeL) 

0507 

1 

AU 

3 

All 

All 

All 

All 

All 

All 

AU 

29,    788.    960 

1.    ^%   170,   214. 

27 

1.    pt.    oddlni;   I    3343.    suMa.    6-8,  15.  2' 

21-24   to   U    1876,   Ch.   448 
All 


1883. 

1884. 

inm. 

1S87, 
1S92. 
:«94. 
1894. 
1895. 
1897. 

1902. 

1007. 


372. 

14. 

21. 
289. 
•677. 
447. 
448. 
603. 
614. 

39. 

too. 


fsutxls    9- 1 5 
1,    pt.    amending   I>    1881,   Ch.  676.  I  ^i 

subdR.   0-15 
All 
All 
20 
All 

All.  except  last  aeDtence  of  S  24 
All 
All 
All 
1 ,    except    part 

tjshall  he  kppt 
1,    pxf'opt    part 

Rhall   be  kept 
All 


providing  that  pobllf  oftfj 
open  on  all  wwk  daw:  2. 3 
providing  tbtt  publk  ofi«» 
open  ou  all  werfc  dip 


DECISIONS 


1 


DECISIONS 


To  and  Including  217  N.  Y.  500 ;    171  App.   Dlv.  1 ;  98  Misc.  640 ; 

158  N.  Y.   Supp.   1. 


Title. 
N.  Y.  86-851^ 

Hun.  15-588. 
Mtoc    84-98. 
Daly.  10-14a 
i. 

N.  Y.  214-148. 
MlBC.  3S-810. 
4. 


N.  Y.  58-126;  72-149:  78-23;  75- 
528;  77-150,  546;  04-342; 
203-483. 

Hun,  12-144;  13-451;  17-160;  31- 

617. 
Misc.  16-618. 
N.  Y.  Supp.  29-1106. 

'n.  Y.  83-168. 

Misc.  1»-134. 

N.  Y.  Supp.   124-876. 

Abb.  N.  C.  80-59.  n. 
22. 

N.  Y.  OH-511. 

Misc.  19-503  ;  42-621. 
28. 

N.  Y.  H8-611. 

N.  Y.   Supp.   142-244. 

Civ.  rroc.   19-446;  22-105. 

N.  Y.  Super.  47-271. 

How.  «2-76. 
94. 

N.  Y.  88-611:   188-55. 

N.  Y.  Supp.   100-865. 

App.  Dlv.  115-809;   157-875. 

MCsc.  57-32. 

Civ.  Proc.  19-446. 
26. 

N.  Y.  139-148. 

App.  Div.  160--888. 

Misc.  53-544. 

N.  Y.  Supp.  103-713. 
26. 

N.  Y.  90-521:   139-143. 

App.    Dlv.    144-146.    148;  150- 

MIbc*  40-465 :    54-38,    469;    03- 

33.    370:    70-509. 
N.    i'.    Supp.     104-497:     1O5-0 ; 

117-806;    127-713;    128-846; 

130-435. 
84. 
N.  Y.  111-862;  115-186. 
Abb.    N.    C.   4-266. 
87. 
N.   Y.    143-227. 
Hud,  29-12. 


App.    Dlv.    99-30,   81. 

N.  Y.   Supp.  90-ril. 
89 

Misc.    (IO-486. 
45. 

N.  Y.  21-.886. 

App.   Dlv.   117-112. 

N.  Y.  Supp.  102-374. 
52. 

N.  Y.  189-148. 

Hun,  84-188. 

App.   Div.   95-25. 

Misc.     5-305;     44-266;     54-38; 
63-36.  376;  70-510. 

N.     Y.     Supp.    88-500;    89-010: 
104-497. 

Clv.  Proc.  14-47. 
58. 

App.    Dlv.   95-25:   144-147. 

Misc.   26-199,   2lH) ;   54-38. 

N.  Y.   Supp.  88-509;    104-497. 

55. 

N.  Y.  52-409;  55-641;  69-96;  77- 

272;   139-148. 
Hun.  14-252.  588;  18-49. 
App.    Dlv.    7-347  ;    99-60 ;    104- 

587,  593;  115-348, 
Misc.    29-5.J0  ;    88-707. 
N.    Y.     Supp.    90-657;    93-883; 

151-422. 
Clv.    Proc.    5-26;    21-42.    336. 
N.   Y.   Super.  44-681;  45-681. 
00. 

Misc.    68-83. 
66. 

Hun,   15-876. 

App.   Dlv.  18-605;  70-413. 

Misc.     14-188;     38-99;     68-83; 

8H— 707. 
N.     Y.     Supp.     75-128;     77-155; 

129-227;    131-549. 
Civ.   Proc.  17-86. 
N.  Y.  Super.  60-61. 
68. 

N.    Y.    112-157. 

Htm,  12-110;  81-506. 

App.  Div.  8-611;  20-320:  93-618; 

»5-C3;J:    1O4J-013;    125-544. 
X.   Y.    Supp.   109-101  <5. 
Misc.     12-113;     26-000;    68-88; 

71-541. 
Civ.  Proc.  14-288;  16-104. 
100. 

Hun,  80-166. 
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103. 

N.  Y.  44-416;  60-646. 
Hud,  11-565;  19-615;  78-887;  ttS- 
418. 


App.  DIv.  52-278. 
Aiisc.    :<4-3()8  :   58-556. 


N.   Y.   Supp.   65-382. 
Civ.  Proc.  17-899. 
108. 

N.  Y.  11-61;  126-542. 

no. 

Misc.  22-694. 
111. 

N.  Y.  105-529;  111-584;  117- 
623;   150-50:  201-111. 

Hun.  43-287;  53-4;  70-464;  84- 
338. 

App.  "  Div.  40-157  ;  132-464  ; 
187-348;  170-330. 

Misc.    27-24  ;    29-250 ;    71-533. 

N.  Y.  Supp.  57-910:  60-406;  61- 
760 ;  116-839  ;  122-9 ;  130- 
799;    151-287:    156-190. 

St.  RepT.  26-733. 

Civ.  Proc.  14-28. 

Abb.  N.  C.   18-220. 

.\.  Y.  Ann.  Cas.  7-200,  264. 
118. 

Misc.  88-378. 
126, 

App.    DIv.    139-366. 

N.    Y.    Supp.    124-60. 
181. 

Civ.  Proc.  4-146. 
132. 

Hun,  46-179. 
184. 

Hun.  64-218. 

N.   Y.  Super.  66-468. 
139. 

Misc.  6-251. 

N.   Y.   Super.  56-468. 
149. 

Hun,  20-554. 

App.  Dlv.  62-283;  77-416;  87- 
495. 

Misc.   54-26. 

N.   Y.   Supp.  70-1117;  105-401. 

How.     55-136:     56-381;     58-171; 
59-131. 
150. 

N.  Y.  67-237. 

Hun,  7S-S1. 

App.    Dlv.   21-5;   62-283. 

N.    Y.   Supp.   47-455;   70-1117. 

N.  Y.  Ann.  Cas.  9-242. 
161. 

App.    Dlv.  21-4. 

N.  Y.  Supp.  47-454. 

Johns.  6-121. 
162. 

App.   Dlv.  21-5. 

N.    Y.   Supp.  47-454. 
158. 

Snndf.  1-686. 
154. 

N.  Y.  31-255. 


166. 

App.   Dlv.  21-2,  5;  «l-17a 
N.  Y.  Supp.  7O-40S. 
How.  57-109. 
157. 

N.   Y.  84-445;   111-S84. 
Misc.   60-511. 
N.  Y.  Supp.  99-153. 
168. 

N.  Y    84-445 

App.*  Dlv.  6i-170 :   156-69. 
Misc.   39-750;   46-202. 
N.   Y.   Supp.   70-403. 
160 

Misc.  46-202. 
N.  Y.  Supp.  70-403. 
N.  Y.  Ann.  Cas.  10-178. 
161. 
Misc.    72-381. 
Rarb.  6-469. 
162. 
App.    Dlv.    18-129;    90-1S2;  33- 

552. 
Misc.  24-228. 
N.  Y.  Supp.  46-720;  61-3(»:  SS- 

1000 
Abb.   N.   C.  16-185. 
168. 

App.  Dlv.   18-129. 
164. 

App.   Dlv.   18-129. 
166. 
App.  Dlv.  18-129;  33-658. 
N.  Y.  Supp.  46-720. 
167. 

Hun,  16-428. 
170. 

App.  Dlv.  61-170. 
Misc.  46-209. 
Abb.  N.  C.  16-186. 
171. 
App.   Dlv.  21-2. 
N.  Y.  Supp.  47-461 
How.  22-91. 
Cow.  6-732. 
172. 
N.  Y.  11-61. 
How.  68-26:L 
178. 

Misc.  14-546. 
190. 
N.'  Y.  46-358;  47-624;  61-51:S' 
343;  81-307:  98-578;  1®?-]®= 
110-661;  112-410:  H^' 
119-408.  662;  121-160;  l«f 
248:  138-147:  140-329:  1«; 
95;  145-540;  149-187:  ^SO^ 
151-178;  152-436;  JJ»-S! 
166-139,  255.  309.  S28.  444 
166-322.  45S:  158-IBOO:  l^g- 
148:  162-266,  316;  IfV^. 
391  :  187-93.  3'>1  :  I'^-Jii: 
197-48^  39.^:  198-195:  J»- 
255:  200-804:  ^f^i^^' 
207-480;     213-336:    i^^*^ 
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Add.    Dlv.    80-154:    93-606;    ©R- 
ife;    100-228;   111-289;   120- 
7G;    148-949. 
Misc     122-407. 
N.     Y.     Supp'.    80-552;     88-604; 

107-455:   108-548. 
N.    Y.    Ann.    Cas.    5-190;    T-127; 
8-255. 
Bnbd.  !• 

N.  Y.  84-355;  45-637;  48-533; 
47-40,  507;  50-683;  00-250,  35a; 
07-55.1;  _«8-376:     73-382:     74- 

61  ~'        ' "^ 

81 

85 .      ^ 

402;  03-1C2,  GoO ;  04-248 ; 
liM-200,  641,  633;  105-58 ; 
107-.J7U;  100-649;  124-116; 
12H-97  ;  130-606  ;  i:w-o4  ; 
141-378;  143-675;  1 15-r»43  : 
150-120,  395:  161-557;  152- 
526;  163-457;  155-102.  255. 
309,  441;  150-648 ;  157-31; 
15S-129 ;  159-148  :  100-314, 
453,  570;  101-120;  102-316; 
103-88  ;  105-264  :  100-286  ; 
107-338,  500;  108-264,  460; 
109-456:  170-185. 
Han,  22-589. 
App.     Dlv.     59-189;     135-588; 

159-203. 
Abb.  N.  C.  27-13. 
N.  Y.  Ann.  Cas.  4-288w 
9«bcl.  X. 
N.   Y.  119-154;  121-63;  125-721; 
12S-98;       137-439;       153-449; 
155-100.  617;  150-169,  316,  451; 
lOO-l.   330;    101-115;    KM-114: 
107-500  ;     109-S36  ;     180-88  ; 
212-97. 
App.   Dlv.  99-625:   159-204. 
N.   Y.   Snpp.  91-iaS. 
St.    Rep'r.  39-974. 
191. 

N.    Y.    77-432;   98-669;    103-156; 

107-645;       117-77;       125-703; 

134-322;      140-329;      141-378; 

167-367;       158-87;       159-365; 

100-339  ;     103-83  ;     109-427  ; 

181-391 ;    182-285  ;    188-273  ; 

184-157  :    187-93.    321  :    188- 

185;   207-480;    210-136. 

Hun,  80-177. 

App.    Dlv.    11-524;    14-19;    94- 

013;  120-76. 
MlBC.  10-363;  41-89. 
N.  Y.  Supp.  107-456. 
N.  Y.  Ann.  Caa.  8-255. 
8«1»4.  1. 

N.  Y.  101-18;  124-114:  120-341; 
149-186;    167-31;    212-90. 

Hun,  34-580. 

N.  Y.  Ann.  Cas.  7-80,  127:  8-251. 

Soba.  2. 

N.     Y.     100-102:     160-222,     278: 
161-51.  171.  551;  152-212;  155- 


617;    157-366;    158-161,   258; 

100^370;      102-315;      104-o6.; 

180-88  ;      194-319 ;     201-217  ; 

213-499. 
App.    Dlv.    2.1-441:    54-155;    92- 

613  ;  124-379 ;  137-670 ;  168- 

927 
Ml8C.  38-188;  09-311.      ^^  ^^^ 
N.     Y.     Supp.     00-411;    07-216; 

122-476;    125-635. 
N.  Y.  Ann.  Caa.  5-189;  7-29,  229; 

8-247. 
Subd.  8. 
N.    Y.    81-128;    89-357;    92-631; 

100-102;       108-518;       110-G28, 

662;     111-580;      114-145,     209; 

123-650;     154-199.     217;     157- 

166;    159-245;    101-120;    102- 

316;  109-427. 
App.  Dlv.  96-850;   100-270. 
Sc.   Itepr.  t»-721. 
Civ.  Proc.  :    -400. 
Sobd.  4. 

N.    Y.    150-219;    152-417;    163- 

223;    155-322;    104I-39;    101-59. 

90:     102-316:      HMJ-168:     109- 

372;  171-639;  183-378;  218- 

App.'^Div.    77-513;    107-932. 
N.   Y.  Ann.  Caa.  7-281.  n. 
192. 

N.  Y.  174-265. 
194. 
N.    Y.    8O-402;    131-187;    133- 

629;    182-285. 
Him,  22-528. 
App.    Dlv.    00-319;    90-408;    95- 

59;     l<K>-228:     114-104;     124- 
259;   138-296;  149-806;  108- 

164. 
Misc.  84-258.  „^  _^    ^^ 

N.  Y.  Supp.  72-765:  80-175;  87- 

793;   134-267;   148-489. 
217. 

N.  Y.  79-48;  158-487:  200-202. 
App.   Dlv.   117-822;   137-793. 
Ilun,  51-505;  70-478;  88-593. 
Misc.   30-345.  ^««  ««. 

N.    Y.    Supp,    34-891;    122-664; 

124-133. 
Abb.  N.  C.  29-261:  31-466,  n. 
N.   Y.   Ann.   Cas.  0-858. 
220. 

N.   Y.   128-495:   197-437. 
App.   Dlv.  97-568;   160-782. 
Misc.  52-14. 
N.    Y.    Supp.    90-499. 
N.  Y.  Ann.  Cas.  7-229. 
229. 

App.  Dlv.  50-477. 
Misc.  28-16. 
231 

App.   Dlv.   52-635;   84-a32;   112- 

901:     119-014:     120-164.     920: 

131-927;     132-944;     137-930; 

143-918;    148-900;    151-949; 

l.%0-924;    10.1-937:    100-968 : 

1 07-955  ;     108-960 ;     109-690. 
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N.  Y.  14T-J8r  140-193;  151-210. 
App.  EHv.  57-546;  117-156;  122- 

Misc/ 28-16. 

N.   Y.   Supp.    102-374;   100-747. 

N.   Y.  Supp.   181-738. 
App.    Div.    147-83. 
285. 


I     Misc.   23-627;   74-128,   12flL 
N.    Y.    Supp.    87-516;    118-S3S; 


181-221. 
275. 
App.  DlT.   61-251;   112-874. 

N.  Y.  Supp.  70-461. 
270.  *^      ^'-w-x. 

N.    Y.    214-143. 
279. 


N.  Y.  55-150;  78-82;  74-448;  84-    2^."'-  "^'^^  ^"^^  ^^^^ 
..h  *l?-l%-  '  „  N-    Y.   Supp.    87-786. 


Misc.  61-531. 
288. 
App.  DlY.  09-80. 
N.    Y.   Supp.    90-711. 
241. 

N.   Y.   121-670. 
Hun,   46-408. 
App.    DIv.  8-107;  68-664. 
MlBC.  6k577 :  65-118. 
N.    Y     Supp.   74-241;   119-825. 
Civ.  Proc,  19-01;  21-16. 
268. 
N.    Y.    187-480:    214-145. 
App.  DlY.  105-283;  158-648. 
Misc.    15-499;    86-60;    74-653. 
^  App.  Dlv.   154-147. 
Sabd.  5. 

N.   Y.   Supp.   72-623;   138-9. 
264. 
N.'  Y.  186-82  ;  198-47 ;  2O4-490. 
-^P!P.I>ly.  45-158;  79-284;  105- 
233;  116-525;  119-756;  124- 
S2 ;     143-873 ;    157-18 ;     168- 
^,261;   169-441. 
Misc.     62-59;     64-575;     65-148: 

N.    Y.    Supp.    61-149;    93-1016; 
JSf'SF*   10«-364;  119-1089; 
121-96 ;     124-818 ;     125-490 
126-208:     181-22,     62;     137- 
231;    148-470;    154-1008. 
265.  • 

N.    Y.   192-415;  214-143. 
App.    piv.    184-670. 
Mlsa  64-519. 
266. 

Misc.  60-240. 
267.     * 

^  N.'  Y.    157-421. 
268. 

App,    Dlv.    184-570;    188-178. 

App.     Dlv.     106-235;     126-520; 

168-645. 
N.  Y.   Supp.  110-405;  124-818; 

143-1086. 
Misc.    67-65. 
271. 

App.  Dlv.  54-489. 
272 

Misc.   65-118. 
278. 

App.  Dlv.  45-577. 
274. 

App.    Dlv.    128-751. 


281. 
M^S-     6a-59;     66-476;     67-64; 

N.  Y.  Supp.  115-1071;  124-818; 
133—9. 


•w 


N.    Y.    Supp.   87-788L 

N.  Y.    Supp.  98-88. 
Misc.  88^184. 
291. 

^  N.*  Y.  Supp.  87-062. 
SOb. 

Misc.    60-R71. 
309. 

Misc.  60-571. 
815. 

N.  Y.  87-197:  207-207. 

App.      Dlv.      09-254;      103-406; 

126-813;    154-148;    157-424; 

161-846;   166-84. 
^te-    A*-®37;     12-658;     13-488; 

15-442;     16-340;    19-lOt    585; 

|2;f|7;3»-737;  66-019.  62J;- 

^'^?A  ®!y?P-  «8-309:  74-620;  S9- 
288;    91-765;    101-295;    105- 

civ.  Proc.  6-197. 

Abb.   N.   C.  19-189;  20-28S:  25- 

N.  Y.'  Ann.  Cas.  4-201. 
8«bd.  1. 

App.   Dlv.   127-365. 

Misc.   2-100;  4-508;   18-379;  19- 

^101;    2«-113;    54-122. 

N.  1.  Supp.  104-510;  11.1-628. 

St.    Rep'r.    15-406;    17-856;  40- 
703. 

Civ.   Proc.  8-62. 

Abb.  N.  C.  25-404;  28-428, 

How.  Pr.  N.  S.  2-21 
Subd.  2. 

N.   Y.  152-584. 

Misc.  20-285:  62-463. 

N.    Y.    Supp.    00-469;    108-497; 
140-429. 
816. 

N.   Y.  207-297 

App.  Dlv.  69-254  ;  154-142.  148, 

154;    161-846;    168-34. 
Misc.     16-340:     19-595:    28-113: 

3«-R0.'>:    64-123:    89-126. 
^Vv„I-     Supp.     44-314:    74-620. 

927;  138-983;  147-116;  162- 

oo2. 
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St.  Rep'r,  17*854. 

Abb.    N.   C.   19-188:  ao-244. 

N.  Y.  Add.  Cas.  4-200. 
Svbd.  1. 

App.    DIv.    127-340. 

Misc.   18-196;  52-463. 

St.    Rep'r.    18-920;    46-570;    40- 
ToS 

Civ.  Proc.  8-654. 
317. 

Misc.  10-340;  28-113;  40-241. 

N.  Y.  Supp.  82-888. 
S18 

Misc.   28-113. 

N.   Y.   Supp.  97-1008. 
81 9« 

Hun,  34-241. 

App.   DIv.  38-31. 

Misc.  80-402. 

N.    Y,    Supp.    07-1008;    15G-878. 
810a. 

App.    DIv.   157-424;    106-;{3. 

N.    Y.   Hupp.   142-267;   143-729; 
150-4;    156-878. 
821. 

Misc.   12-64.      ^ 

N.  Y.  Super.  5^178. 
322. 

Misc.   45-574. 
323. 

Hun,  81-563. 

Misc.    KI-552  ;   30-207  ;    52-521  ; 
OO-360. 

N.    Y.    Supp.    97-1008:    102-5G1 ; 
118-633;   188-1088. 


Misc.   45-574. 

N.  Y.  Supp.  loe-1032. 


N.  Y.  Ann.  Ca9.  4-48. 
32T. 

App.  Div.  76-238. 
330. 

Misc.  27-484. 
331. 

N.    Y.  138-219. 

App.   DIv.  7-538. 
33ft. 

N.   Y.  87-409. 

App.   DIv.  154-182. 

Hun,  31-215. 


MUc.  22-240. 
338* 

N.  Y.  172-519. 

Hun,  23-647. 

App.  DIv.  16-186  ;  134-84  ;  157- 
592. 

Misc.  29-288;  80-315. 
Svbd.  1. 

App.   DIv.  75-279. 

N.  Y.  Supp.  78-168. 
Snbd.   4. 

MUe.  48-606. 

N.   T.  Supp.  86-556. 


339. 

N.   Y.   174-286. 
App.  DIv.  164-132. 
N.    Y.   Supp.  60-467;   101-295. 
840. 

N.    Y.    14S-416;    157-301;    175- 

139;  176-1. 
II uu.  24-550:  65-489. 
Ai»p.    Div.   «0-2«;   57-6;   60-460; 

M«-8:{;{:      121-920:      i2r,-753; 

127-425;  136-131;  159-302. 
Misc.     44-S3;    64-120;     65-307; 

73-444.  * 

N.     Y.     Supp.    18-342;    81-452; 

111-645;   120-431,   618;    133- 

482;    147-545. 
St.  Rep'r.  46-308. 
Subd.  1. 

N.  Y.  122-89. 

Hun.  28-486:  30-230:  46-76;  56- 

280:  64-.^i.")0;  60-552. 
App.    DIv.   20-4. 
St.    Rep'r.    28-446;    80-221;    46- 

514 
Civ.  Proc.  15-170. 
Subd.  2. 

.Misc.  33-689. 
Subd.  3. 

N.    Y.   89-612:   111-544. 
Hun,  3S-033:  41-596;  76-544. 
App.    DIv.    16-ClS:    44-IJ04:    6«- 

443;    81-386;    127-425;    141- 

39;     ir».'5-J).2;     156-59;    162- 

287:    l«9-4({.5. 
Misc.   5-96 ;    68-424. 
N.     V.     Supp.     61-112:     73-411; 

119-847:    125.44.    758;    139- 

451;    147-5K6;    15.^-107.. 
St.    Rep'r.    17-444. 
Subd.  4. 

N.    Y.   51-378;  57-286. 
Hun,  37-308:  83-286. 
App.  DIv.  8-400:  16-499:  33-115 
N.   Y.   Supp.  81-942;  44-903. 
341. 

Hun.  34-002. 

App.  Div.  20-1 87  ;  86-683  ;  121- 

920  ;  125-753  ;  127-426  ;  159- 

302;    162-754. 
Misc.    16-5:  25-191;  28-578;  31- 

453;   41-170. 
N.     Y.     Supp.     54-195;     64-488; 

111-645;  144-402. 
Civ.   Proc.  6-348. 
342. 

N.   Y.   137-.'>17. 

App.   DIv.   10-348;  95-25;   157- 
491    492. 

N.  Y.'Supp.  88-509;  142-589. 
344. 

Misc.  12-406. 
347. 

App.    DIv.   86-633;    162-754. 

Misc.    25-189;    33-589. 

N.   Y.   Supp.   146-965. 
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848. 
N.   Y.   176-1. 
Hun,  24-548;  40-66;  64-552;  87- 

537. 
App.    Dlv.    16-618;    30-17C:    43- 

351. 
Misc.  23-239;  73-76,   444. 
N.  Y.  Siipp.  44-1057;  51-889;  55- 
692;    60-178;    120-431;    188- 
482. 
St.   Rep'r.   11-79;  15-539. 
849. 
App.   Dlv.  29-439. 
Abb.  N.  C.  7-143. 
352. 

N.   Y.   Supp.  96-381. 
Civ.  Proc.  19-372. 
858. 

App.  Div.  17-598. 
854. 

App.    Dlv.   88-166. 
N.  Y.  Supp.  82-514. 
N.  Y.  Super.  45-62. 
855. 

App.  Dlv.  57-543. 
N.   Y.  Supp.  67-1035. 
362. 

N.    Y.    76-108;    86-575;   178-223. 
App.    Div.   43-222:   82-575;   114- 

62;  155-682.  687. 
N.  Y.  Supp.  «4>-17;  81-579;  115- 
1071;  140-643,  787. 
Subd.  1. 
Hun,  37-548. 
App.  Div.  155-682. 
N.    Y.    Supp.    133-482. 
Civ.  Proc.  14-425. 
Abb.   N.  C.  16-408. 
I^.   Y.   204-485. 
864. 

N.  Y.  Supp.  140-787. 
865. 

N.   Y.   86-64;   134-141. 
Hun,  27-264;  42-376. 
App.     Div.    4-31S;     12-109;     38- 
170;    93-195;     119-68;    141- 
861;   155-439. 
Misc.   13-537;   57-449;   70-332. 
N.     Y.     Supp.     Rfl-704 ;    87-563 ; 
109-929  ;    119-713  ;    126-781  ; 
149-289. 
866. 

MiBC.   15-438;  24-197;   70-332. 
367. 

N.  Y.  86-64. 
868. 

N.    Y.    86-64;    188-26;    157-579; 

162-220. 
Hun.  27-164;  42-376;  66-328;  85- 

569. 
App.  Div.  12-115;  17-255:  23- 
12:  38-170;  39-105:  41-10;  43- 
223;  57-187;  11O-0O6 :  127- 
272;  187-836:  140-295. 
Misc.  22-470;  60-435;  61-487; 
64-588. 


N.  Y.  Supp.  49-469;  50-791;  68- 
270 ;        100-547 ;        122-681 ; 
132-1092. 
369. 

N.    Y.    71-250;   86-581;    187-591; 
162-219;    187-105. 

Hun.    61-227;   68-50;    66-32& 

App.  Dlv.  1-254:  12-113:  21-14; 
42-352;  57-187;  62-379;  M>- 
490;  90-4o9;  93-2o,  IW;  »M- 
194;  115-y4;  12.6-Mkt ;  127- 
272  :  188-587  ;  143-898  ;  207- 
492. 

Misc.  13-537;  19-290;  S3-1S5; 
56-149;  61-487. 

N.   Y.  Supp.  47-280:  68-269:  70- 
737  ;  81-111 ;  86-896;  87-1011: 
107-835;    111-569;     118-954; 
125-602;  128-529. 
370. 

N.  Y.  54-377,  631;  61-52:  71-380: 
74-240;  94-235;  101-6t;9:  116- 
8T:    189-442;    187-105;    ai«- 

Hun,   7-622;  57-482;  70-461;  8«- 

609. 
App.  Dlv.  1-415:  21-141:  38-133: 

42-352:     43-222:     62-384:    «S- 

187;     90-463,     598;     95-176: 

122-863;    132-123;    188-587; 

148-Q98;  156-298. 
Misc.  &.>-149:  61-487. 
N.  Y.  Supp.  47-281:  56-617:  70- 

740;    87-563;    101-952:    107- 

835;  118-954;  116-632;  ISS- 
.     529;   132-52S. 
St.   Rep'r.   32-814;  38-6:  68-ni 
N.   Y.   Super.  49-171. 
N.  Y.  Ann.  Cas.  9-344. 
Subd.  1. 
N.    Y.    108-637:    188-183;    148- 

527. 
Abb.   N.  C.  25-291. 
Subd.  a. 

N.  Y.  84-215;  108-6S7. 
App.   Dlv.  80-490. 
Subd.  8. 

N.    Y.   82-308:   140-349:  14.^-327 
App.    Dlv.    90-471;    169-123. 
St.  Rep'r.  47-3G0. 
Abb.  N.  C.  25-291. 
371. 
N.   Y.   72-94;   116-34;  207-241 

492. 
Hun.  80-288. 

App,     Div.     12-115:    41.10-    *-' 
352;     70-397:    90-468:    98-26: 

113-669;    127-272;    139-653; 

142-791;   148-163. 
Mlac.    50-438;   53-135;  61-487: 

70— ^^2 
N.    Y.   SuDP.   KO-79t:   59-70:  2" 

896;   1O0-547:   113-954:  132- 

623,    1092;    157-105. 

X.    Y.    74-240:    116-37:   144-657. 
Hun,  8-268;  70-461;  80-S88L 
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App.    Dlv.    12-109.    115;    41-10; 

«e-352;  43-222;  04-42:  70-397; 

00-463  ;       93-26  ;        122-866  ; 

13»-653;    148-163;    155-684; 

166-744. 
MIse.      60-438;      61-487;      70- 

332. 


1092;    160-215. 
St.  Rep'r.  4-894:  14-184;  86-191: 

62-379;  53-713. 
Civ.   Proc.  29-259. 
N.    Y.  Super.  66-594. 
8v1»d«  1. 

N.    Y.  74-215;  161-642. 

Misc.  8-597. 

St.  Rep'r.  17-257. 


N.    Y.  94-309;   116-670. 
Hun.  42-225.  376. 
App.     Dlv.     4-815:     35-135:     89- 
105;  80-493;   142-498;  166- 
684. 
Misc.  22-470:  28-530. 
87S. 

N.     Y.    95-617;    185-359;    215- 

15. 
Hun.  22-228;  25-237:  26-173. 
App.  Dlv.  68-188 ;  98-195  :  115- 

«91  ;    1'24'2UK    645  ;    125-210  ; 

130-220;   138-587. 
*         Misc.   11-385:   47-450:   49-438; 

63-138;   67-18G. 
N.  Y.  Supp.  74-234  ;  87-563 ;  96- 

962;   100-547;    101-387;   102- 

454;    108-852;    109-83 ;    114- 

536. 
N.   Y.  Ann.  Cas.  6-159. 

87^ 

N.     Y.    1O7-104;    121-626;    125- 

680;  144-496. 
Hun,  51-423:  70-43. 
App.    Dlv.    17-597:  28-92:  80-93 

162-112.  116;  60-116;  89-608 

107-138:    117-287;    143-149 

160-463;   163-42. 
Misc.   89-484;   45-484.;   54-304; 

69-487;    89-627. 

N.  Y.  Supn.  45-.105!  50-920:  ««- 
1002;  80-219:  85-610:  94- 
775  ;  104-874  :  1 28-502  ; 
127-623;    148-525;    162-456. 

St.   Rcp'r.  6-.^21. 

Civ.  Proc.  14-297. 
8X7- 

N."  Y.  115-658. 

Misc.  69-489. 

Clr.  Proc.  14-297. 
878. 

X.  Y.  siussn. 

Him,   26-17R:   4K-ifl 

App.  DlT.  60-416:  117-287. 

N.  Y.  Snpp.  69-1002. 

CiT.  Proc.  14-297. 


879 

N.*   Y.    103-423;    197-44;    218- 

425. 
Him,  60-344:  81-202. 
App.  Dlv.   1-414;  3-96;  68-196; 

114-64  ;  119-57. 
Misc.  12-588:  14-479;  48-344. 
N.   y.  Supp.  30-792:  84-439;  74- 

212;     94-20;     101-387;     103- 

963. 
St.   Rep'r.  59-516. 
380 

N.'  Y.   116-351;   184-141;   142- 

534;   183-408;  212-207. 
Hun.   45-30;  64-396;  85-48;  91- 

552 
App.*Div.    56-593;    98-490;    94- 

2ti:  98-380:   lO«-l7  :   111-18; 

128-244  :    182-453  ;    142-791  ; 

154-li$6:     162-351',     170-201. 
Misc.  7-446;  9-234;  89-710;  90- 
612. 
N.    Y,    Supp.    87-842,    951;    107- 

1047;   153-1097. 
St.  Rep'r.  2-197. 
Civ.  Proc.  19-157. 
N.  Y.  Ann.  Cas.  1-200. 
88  !• 

N.  Y.  127-63;  128-296;  172-519: 

174-205. 
Hun,   78-307. 
App.    Dlv.    14-122:    36-474:    41- 

139;    82-576;    100-473 ;    113- 

310:   123-244:   166-312. 
MIse.  42-i;05  ;  40-470  ;  57-449. 
N.    Y.    Supp.    98-710.    85^:    107- 

1041;    144-476;   147-825. 
Civ.   Proc.   19-177. 
Abb.  N.  C.  29-140. 
382. 

N.  Y.  107-111:  115-85;  134-141: 
140-1.-.6:  152-529;  1S3-.397  ; 
194-440;   200-186. 

Hun.  42-329:  44-397:  50-58:  60- 
219:   73-430:   85-48. 

App.  Dlv.  17-184:  48-390:  5«- 
.-»03:  59-1.50:  «2-fi0:  71-7:  ?^a- 
170;  93-490;  100-473 :  106- 
17:  119-261.  760;  125-418; 
132-45:?:  13«-:{54  :  143-149; 
158-720:  161-855:  162-27, 
357,  936:  166-815;  168-523; 
170-201. 

MIsf.  O-.-^T:  0-71R:  11-384:  15- 
.558:  17-189:  21-.57S:  23-007: 
27-189:  80-281:  31-975:  39- 
484:  40-67.  605:  41-35;  48- 
71  :  63-540  :   72-236. 

N.  Y.  Sunn.  2-214:  30-29'^'  '^'^- 
920:  56-426:  58-196:  69-170; 
70-592:  7«-R.54:  80-219:  «•»- 
523 :  87-842.  931  :  04-775 : 
1 07-.'^.S4 :  1 00-787 :  1 1  «-or\i : 
117-177:  1 26-848  :  147-825  ; 
149-604. 

St.  Rep'r.  9-718:  17-1S9:  23-oo7: 
28-189;  30-281:  31-975:  50- 
616. 
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Civ.  Proc.  18-356. 
Abb.  N.  C.  :«>-428;  22-461,  482. 
Daly,  10-313. 
Dein.  B-388. 
8iibd.  1. 
N.    Y.    45-306:    47-519:    54-416; 

78-559;  80-334;  92-40;  96-284; 

118-246;      116-354;      118-150; 

119-220:      122-266;      128-298; 

141-216;  1B2-529. 
Hun.   2-94;    11-148;  26-457:  81- 

129;  39-356:   50-63;   53-614. 
App.  DIv.  4-463;  7-464;  36-214. 
Misc.    9-234;    63-.541. 
N.    Y.    Supp.    158-1097;    156-14. 
St.    Uop'r.    17-390:    19-702;    31- 

481:  34-443:  37-579. 
Civ.  Proc.  18-274:  19-159. 
Abb.  N.  C.  28-479 ;  266-259. 
Snbd.  a. 

N.  Y.  48-527:  148-7. 
Hun,  31-020;  66-219. 
App.      Dlv.      112-37:     117-797; 

138-351.  856;   141-968;  166- 

380. 
Misc.     9-234;     39-482;     57-360; 

89-710. 
N.   Y.    Supp.  86-222;   162-1062; 

146-754. 
St.  Hep'r.  88-852. 
Snbd.  3. 

N.    Y.    52-044:    57-351;    169-315; 

112-.^60;      118-150;      123-554: 

148-7. 
Hun.  28-254;  34-510;  37-277:  48- 

173;   56-13. 
App.     Dlv.     5-585;    62-60;    96- 

321;  138-351,  356;  148-578. 
Misc.   7-2  ;   63-541  ;   76-1.36. 
N.  Y.   Supp.  89-258;    128-190. 
Civ.   Proc.  23-233. 
N.   Y.   Super.  53-847. 
Snbd.  4. 

App.  Dlv.   119-147. 
Misc.   34-661. 
Snbd.  5. 
N.    Y.    78-559;    87-160;    107-TZ. 

308;     lO.s-130:     116-301;     11h- 

151;    142-537:    147-414;    198- 

269:    263-348;    216-208. 
Hun.    33-r).'{4;    36-104,    252;    41- 

600:     63-1,38:    68-379;    76-513: 

83-540. 

Apn.  Dlv.  5-nsr):  40-10:  56-590: 
59-153:  74-7:  86-496:  89-163: 
93-.331,  ,3.35:  96-322:  115- 
714  ;  139-000  :  143-.37R  ;  144- 
811;  148-678;  156-255;  158- 
369:  162-26;  164-652;  169- 
406. 

Misc.  9-105  :  23-424  :  40-59  :  56- 
872;   79-850. 

N.  Y.  Supp.  81-1.30:  83-1 -.  c-^T: 
S'.-5-77s  :  123-.'. 30:  H»<»-co'» : 
132-560  ;  135-588  :  139-778  : 
141-409;     146-1010:     156HSH. 


St.    Rep'r.    17-196;    19-460;  2ji- 

165:    36-594:     44-lK;    53-312: 

53-619;     155-310. 
Abb.  N.  C.  17r420. 
Snbd.  7. 
N.   Y.  112-624. 
Hun,  42-629:  47-52;  56-276:  57- 

567:  65-3(52. 
App.    Dlv.    28-93;    62-60;   W- 

132;   156-468. 
Misc.    22-491:    27-211;   86-625: 

89-627;   96-612. 
N.     Y.     Supp.     8-229;    27-488: 

152-456. 
St.  Rep'r.  83-344;  47-780. 
Civ.    Proc.   7-241;   18-857. 
883« 

N.    Y.    188-897;    195-254;  JOO- 

186;  212-207. 
Hun,   34-510:  4»-868:  58-829 
App.    Dlv.   55-554  ;   94-25 :  12»- 

391 ;  139-451 ;   142-792 :  14«- 

569;  158-826. 
N.    Y.    Supp.    87-951;    165-S25: 

188-894. 
St.  Rep'r.  84-519. 
Connolv,  2-822. 
N.  Y.  Ann.  Cas.  5-161, 
Snbd.  1. 

Misc.  7-680. 
Snbd.  3. 
N.    Y.    79-404;   86-610;   15«-557: 

168-246. 
App.    Div.    46-19;   71-472;  118- 

37;    126-516. 
Misc.   16-401:  34-62Cl 
N.  Y.  Supp.  75-754. 
Snbd.  4. 

N.    Y.    165-507. 
App.  Div.  158-825. 
Hun.   47-28.  _ 

N.  Y.    Supp.   181-314;  148-922. 
Snbd.  6. 

N.    Y.    92-5S4:    93-522:  169-311; 

112-560:  128-227:  186-37. 
Hun,  52-384:  54-71:  91-552. 
App.    Dlv.    15-328;   24-418:  ^ 

,357;   119-588:  132-346;  134- 

384:    139-184.   450. 

Misc.    7-2;    76-136. 

N.   Y.    Supp.   119-9S. 

St.  Rop'r.  31-473. 

riv.  Proc.  14-249. 

N.  Y.  Ann.  Cas.  4-lKS. 
384. 

N.   Y.   157-70. 

Hun,  24-82.  ^ 

App.    Dlv.    55-578;  59-319;  «- 
&6;    167-137.   189. 

Misc.   41-485.  ^ 

N.  Y.  Supp.  67-428:  69-245:  T^ 
857. 

<^nnnnly.  2-619. 
Snbd.  1. 

N.   Y.   85-383:  169-315. 

App.  Dlv.  89-802. 


NOTES. 


Misc.  2a>290. 
St.  Hepr.  81-472. 
Civ.    Proc.  25-807. 

Hun.   49-368. 

App.    Dlv.   46-863;  7S-83 ;    14G- 

560;   158-162. 
Misc.    27-23. 
N.   Y.  Snpp.  57-910;  61-516;  77- 

1078. 
riv.  Proc.  29-67. 
8iil»d.   1. 

N.  Y.  43-514. 

Misc.  87-24.  684;  62-630. 

Siipp.    115-728- 

St.  Rep'r.  38-578. 

riv.  Proc.  15-269;  29-67. 


N.    Y.    140-150;   188-408. 

Hrn,  87-36. 

App.  Div.  5-588;  29-206:  49-104: 
68-485  ;  70- 1 27  ;  147-2 1 7  ; 
161-363. 

Misc.   22-431;   24-729;   67-425. 

N.  Y.  Supp.  58-797:  «4>-8iJ9:  iin- 
55:  65-1O50:  75-72:  .hm-(»2o  ; 
110-1046;  123-110;  181-1041. 

Civ.   Proc.  7-282. 

Dem.   2-630. 
889« 

N.  Y.  125-200;  12R-132:  183- 
517;  i:i4-142:  142-1;  152-53:.; 
172-519;  1H3-:^i»7.  40S  :  1JM»- 
69;  194-76;  200-260;   215-15. 

Hun,  6:i-41,  342;  73-432:  75-;iN) 
M3-550. 

App.  Dlv.  1-125;  5-76;  43-19; 
74-7;  K2-576;  93-108,  335: 
1  €>6-334  :  1 1 7-289  :  1 19-1 4  7. 
.nOS;  130-221;  13«-80 ;  155- 
437:  15«-2r.l  ;  *5K-70S  ;  164- 
238:  166-316,  537;  167-397; 
16«-490,    523. 

Misc.      17-427:     24-156;     23-281 
569  ;  30-384  ;  41-35,  478 ;  46- 
320;  50-330:   57-440:  03-ri40: 
G4-650 ;  6H-176  ;  73-392  ;  80- 
277 

N.  Y.  'Siipp.  53-300:  50-.^»21:  76- 
854;  70-846;  85-1004;  86- 
j()fM»:  loa-:;i7:  lo4-l5l;loo- 
920:  114-«r.6:  117-177:  11«- 
1O05  :  122-020  :  123-629  ; 
120-892 ;  131-39 ;  137-54 
1-41-61,  409;  148-054,  664. 

St.    Rep'r.  16-46. 

Civ.    Proc.  21-102. 

Abb.   N.  C.  lio-428;  31-418. 

N.    Y.   125-a?l 

App.   Dlv.  142-792;  154-186. 
Ml8C.   81-544. 
300. 

N.    T.  94-217. 

Hnn.  «B-2tl 

App.    t>iv    17-,'J18:  56-97:   1«2- 

16:    109-528;    148-143;    154- 

187. 


Misc.   6-86;    33-663;    03-226. 

N.    Y.   Supp.  45-707:   6.S-2UU:  92- 

1012;    93-711;    96-338;    139- 

129. 
St.   llep'r.   3-576. 
MHta. 

N.   Y.   208-404;    217-245,    258. 
Ai)n.      lilv.      102-16;      112-290; 

143-:  -    ^ 


59. 


■143;   145-257,   258;   150- 


Misc.   41-522;   93-226. 

N.     Y.     Supp.    85-32;    92-1003; 
127-411;   130-27;  138-970, 
JO  I. 

App.    Div.    142-792. 

Huu.  8-45.'). 

N.    Y.    Supp.    9:i-7H. 

Week.   Dig.   12-233. 
302> 

N.'  Y.  61-497  ;  183-408. 

Ilun.   64-56:    70-24;   89-113. 

App.    Div.   0-346;  21-522. 

N.  Y.  Supp.  18-571;  34-1083. 

LauB.  6-290. 
304. 

N.   Y.  90-185;   159-118:   162-191; 

lCM-224. 
App.  Dlv.  18-693 ;  33-372 ;  188- 

77;   146-205. 
^IIsc.  38-({(iu  :   55-509. 
X.   Y.   Supp.   78-80;   148-448. 
305. 
N.    Y.    54-417:    73-189;    86-75; 

91-703 ;      08-217  ;       107-346  ; 

113-243;   172-497. 
Ilun.  10-9  ;  12-386  ;  14-,')57  ;  28- 

:;n.'.:  30-1M:  37-:iOi:  6l-.>7:  63- 

147-   «0-t-j4:   7i-:V2- 
App.  Dlv.  4-254  ;  14-267  ;  42-361. 

r.-j\\:     .">a-r.K:     .is-r.!*};     urt~*V\.\'. 

08-493 ;  11-472;  1 06-396, 
485;  151-381;  152-78.  81; 
160-319. 

Misc.  7-2n(;:  10-217:  22-4.?.T:  '.iS- 
573  :  20-168  ;  33-375  ;  53-463  : 
55-600. 

X.  V.  Supp.  50-146.  S,-»3:  64-801: 
67-466;  60-518;  88-10.-.2;  OO- 
769;     02-129:     0  4-'0r»:     105- 

906;  107-5«4;  186-737;  144- 

476. 
N.  Y.  Super.  4-896. 
396. 
N.   Y.   81-143:   92-230;    107-72; 

186-37;      100-202;      214-110; 

215-10. 
Hnn.  lo-io:^!  oo-.'i.vi:  oi-rir,2 

App.  IHv.  0-n46;  24-418;  03- 
100;  llO-.-.«S:  l23-'.»0<<:  1'«o- 
220:  1.'^i-'<«4:  l«7-70;  1.10- 
450  ;  152-286  ;  155-437.  442. 

Misc.  11-384:  40-67 ;  57-186; 
62-599;   70-850. 

X.  Y.  Simp.  32-148:  36-2.'^S:  43- 
383:  4.S-416:  81-240:  Srt-lOOO; 
101-387:  114-356:  110-98; 
124-660;  137-54;  189-778. 

Civ.  Proc.  6-86. 


NOTB& 


^nji 


Abb.   N.   C.  22-482. 

.N.    i'.  Auu.  CaB.  0-16L 
Sabd.  1. 

11  tin,  :<8-211. 
feiubu.  2. 

Hun,    48-99. 

A  pp.    Dlv.    164-238. 
Subd.  3. 

N.    Y.    163-821. 

Hun,   1«-175. 

Misc.   1U-3U4. 

N.    Y.    Supp.   140-654. 

SI.  Uepr.  0-783. 
8U7. 

N.    Y.   132-377. 

Hun,  S5-48. 

A  pp.    Dlv.    1«4-23S. 

Misc.    17-427;   68-589,   593. 

N.   Y    Supp.  26-769;   140-654. 

OQfi 

N.  Y.  208-480. 

UIv.  6-270;  11-470:  15-104. 
':^1-412:  :M-581:  64^-410;  115- 
96;  181-125;  164-931. 

MlBC.   46-339;   64-391;   70-500. 

N.   Y.   Supp.  44-271:  47-569;  62- 
221 ;    60-1002  ;    00-340  ;    118- 

Clv.'proc.   10-157. 
300. 

N.  Y.  122-263;  141-409;  140-84; 

156-237  :    1S7-401  ;    104-15. 
Hun.  60-318:  64-397.  498;  76-25; 

77-25:  81-209,  212. 

Div.  6-270:  31-580;  34-188; 

r3-428;  76-448;  06-47;  121-. 

196. 
Misc.     6-252;     10-126;    18-215; 

64-392. 
N.  Y.  Supp.  28-239:  30-714.  940; 

62-222 ;  77-71 ;   115-260. 
Civ.    Proc.   10-1,'57. 
Abb.   N.  C.  31-297,  n. 
N.  Y.  Ann.  Cas.  6-388;  8-360. 
400. 
App.  Dlv.  6-270;  121-196;  142- 

793. 
401. 

X.     Y.     102-400;    144-512;     148- 

306;    172-497;   178-223;  188- 

408;   200-81-   217-272. 
Hun.   7 1 -.".90:   76-311:   7S-.<?07. 
App.    Div.    10-435:    21-410:    36- 

474:     68-494:     67-42S:     00-45: 

04-105:       104-20:       106-249; 

112-290;     124-200;      146-68; 

164-139. 
MI  so.   6-:?7:   17-l.'l6:   26-460;   33- 

376;   O1-160. 
N.   Y.   Siipp.  44-247:  47-r>69:   66- 

449;     60-.'>18:      86-592;     87- 

1011;    03-908;    08-423 :    108- 

704:    130-.397;    130-129. 
Civ.    Proo.    25-307. 
N.  Y.  Ann.  Cas.  1-205;  2-424. 
402. 

N.  Y.  188-408. 
Han,  48-97. 


^% 


App.  Div.  0-346;  88-381;  139- 
451. 

N.  Y.  Supp.  114-763;  124-600. 

St.   Uepr.    10-339. 

N.  Y.  Super.  4S-383. 
403. 

N.  Y.  1<>7-104:  14O-409;  141- 
409  ;  140-65  ;  188-408. 

Hun.  24-130:  71-327. 

App.   Dlv.    100-402:   170-199. 

Misc.   11-229;  :j4-tt6:: ;  5&-192. 

N.  Y.   Supp.  76-592;   166-14. 

Dem.   2-29;  3-301. 
405. 

N.  Y.  110-344;  176-40.^:  200- 
82;   214-13.    109:   215-537. 

Hun,   53-194;   60-4:   81-211. 

App.   Dlv.  31-581:  36-^2:  tlS-36 
84-442;    00-47;    1 06-90;    JH- 
767;    156-790,    794;    15»-318 
163-.J0. 

Misc.    24-457  ;    61-464  :    56-668 
63-264;   86-535;   88-307. 

N.  Y.  Sujpp,  63-710:  55-515;  7B- 
856:  64-319:  07-843 :  1«0- 
424;  107-809;  116-615;  1»- 
113  ;  137-964  ;  142-401 ;  14*- 
432  ;   147-475  :  148-509  ;  1«>- 

68:{. 
civ.   Proc.   10-391. 
N.   Y.  Ann.  Cas.  2-37. 
406. 

N.'    Y.    122-222;    140-68;    21T- 

245 
Hun.  47-539;  40-439:  «8-122:  •<- 

397:     65-74;     71-596,   586;  74- 

433;  81-209. 
App.    Dlv.    131-366. 
Mlse.   11-231. 

N.  Y.  Supp.  58-107;  115-289. 
Connoly,  2-285. 
407. 

N.    Y.   57-851. 
Cow.  6-238. 
468. 

N.  Y.  01-808. 
Hun,  82-104. 
400. 

Law  Bull.  2-14. 
416. 
N.     Y.    75-579:    82-400:    8»-4»: 

02-584:  104-192:  113-243:  H*- 

80:  120-251:  125-525:  It7-M; 

128-371;  183-5;  140-156;  141- 

Uvn,  46-597:  60-59:  51-402:  60- 
219:  62-185:  64-407:  8S-KR. 

Apn..  Dlv.  7-4«4:  34-179:  SS-gO: 
42-.V»l:  43-802:  74-7'  OS-SIJ' 
06-821 ;  148-186 ;  151-568: 
156-2«>1:  161-854;  166-S15: 
167-398 

Misc.  7-446:  16-317:  47-509; 
58-89:    80-711.  ^ 

N.  Y.  Snnn.  61-775:  52-^07:  £- 
878;  ©5-966:  117-177;  JJ- 
,«I71;  141-409;  147-116;  14»- 
664. 


1000 


NOTBS. 


St.  Rep'r.  81-52;  88-850;  41-217; 

46-786;  60-617. 
Abb.   N.   C.   16-452;  22-484;  27- 

89. 
N.  Y.  Super.  61^820. 
Dem.  5-334. 
Siil»d.  1. 

N.  Y.  100-224. 

Hun,    36-540;    47-641;    48-102; 

74-627. 
ApD.    Dlv.   ft-T«;    16-450;    166- 

Mlsc.   63-543. 

St.    Rep'r.    81-976;    88-589;    49- 

454. 
Connolj,  1-545. 

Biftbd.  a. 

N.     Y.     82-1;    91-106;     106-262; 
146-150 

App.  Dlv.*  93-317;  156-251. 

Civ.  Proc.  21-5. 
412. 

App.    Dlv.    86-77;    36-86;    142- 
374.      » 

Misc.  24-457;  41-558. 

N.  Y.  Supp.  55-515;   126-848. 

St.   Rep'r.  24-295. 
413. 

N.   Y.   162-720. 

Hun.  24-438;  27-166;  29-344;  66- 

344 
App. 'Dlv.   1-326;  32-227;    119- 

583;  125-200;  133-359;   146- 

227;    168-523. 
Misc.  31-254  ;  53-463 ;  56-351. 
N.    Y.    Supp.    117-339. 
St.  Rep'r.  14-158. 
Civ.  Proc.  19-210. 
414. 

N.     Y.    81-143;    82-142;    99-193; 

126-315;       125-202;        127-62; 

188-517;      144-512;      145-423; 

148-7  ;  186-37  ;  266-81 ;  214- 

108. 
Hun,  86-343;  44-397;  62-189;  63- 

41;  71-597;  77-26;  81-211;  83- 

207. 
App.    Dlv.    22-311;    86-214;    81- 

581;  38-82;  39-93;  51-428;  61- 

241  ;    66-344  ;  82-575  ;  93-490  ; 

94-46 ;       95-357  ;        165-168 ; 

166-90;     119-588;     132-246; 

189^50  ;     142-55  ;     154-140 ; 

166-580;    163-51,    675. 
Misc.  15-550;  25-280;  36-745:  46- 

67;    41-477;    51-465;    63-264; 

91-160. 

N.  Y.  Supp.  52-223;  55-431.  516: 
85-592;  87-842;  88-717:  93- 
1012;  94-319:  106-424:  116- 
615.  1042,  126-880;  145-754; 
147-475;    148-1013. 

St.  Rep'r.  27-189:  36-281;  81- 
482;  33-1025:   37-579;  43-88. 

Abb.  N.  C.  13-417;  22-482. 

N.  T.  Ann.  Cas.  1-207. 


Snbd.  1. 

N.  Y.  89-315;  119-347;  144-515; 

145-423;    266-83. 
Hun,   56-322;   53-194;  57-567. 
App.   Dlv.   9-341;  95-357;   165- 
168;   119-575,  588;   182-245; 
154-931. 
N.  Y.   Supp.  164-100. 
Misc.  71-105. 
St.  Rep'r.  32-686;  33-344. 
N.  Y.  Super.  49-527. 
Snbd.  2. 

N.  Y.  87-441. 
Civ.  Proc.  7-324;  14-425. 
Snbd.  3. 
N.   Y.  94-217;  161-574;  152-529. 
Hun.  36-541;  32-265;  33-532. 
Misc.    5-485;    22-490. 
Civ.  Proc.  5-278;  7-241. 
Abb.  N.  C.  13-420. 
Snbd.  4. 

Hun,  47-52;  76-65. 
Misc.  9-233;  24-457:  25-281. 
N.    Y.    Supp.   28-241;    53-711; 
131-39. 
St.  Rep'r.  53-511. 
Civ.   Proc.   19-212. 
Abb.   N.  C.  23-479:  31-297. 
N.  Y.  Super.  51-320. 
415. 

N.  Y.  59-533;  148-7;  178-223; 

183-300;  194-77. 
Hun.    7-7:    16-328:    14-189;    19- 
246;  63-41;  76-66. 

Dlv.   5-201:  36-82:  46-117; 
6-593:  82-575:  03-194,   317; 
123-244;    134-385;    139-449. 
Misc.    16-401;    17-427;    41-477; 

65-132:    107-1047 
N.    Y.    Supp.    81-579;    87-563> 

144-476;   145-432. 
Civ.  Proc.  11-42. 
416. 

N.   Y.  84-622;  126-495:  136-571. 
Hun,   13-579;  16-97;  27-48;  85- 

591.  _^ 

App.  Dlv.  1-590;  23-506:  47-236; 

67-319:        94-421;        166-262- 

136-874  ;     134-840  ;     141-39  ; 

144-375;    158-900. 
Misc.   6-250.   254:   7-397:   14-424; 

22-321;   39-668;  66-577;  89- 

103. 
N.  Y.  Supp.  29-1105:  56-323:^74- 

506;  119-713;  129-577;  185- 

879;   138-6S2;   151-385. 
Civ.   Proc.  23-320. 
N.  Y.  Ann.  Cas.  2-379. 
417. 
N.  Y.  177-234:  188-56. 
Hun.  24-636.  646.  ^     ^. 

App.    Dlv.    55-421;    67-319;   94- 

441.  „       „ 

Misc.    24-514;   33-695;   48-173; 

53-249. 
N.  Y.   Supp.  41-212:  53-920;  7^ 
506;    88-235;    95-255;    163-177. 


^■JSi 
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Abb.  N.  C.  18-200. 
Dalj,  10-396. 
418. 

N.    T.    180-671;    17T-235. 
App.    Dlv.    15-446,    496;   81-50. 
Misc.   2M>-288;   48-173. 
N.    Y.     Supp.    41-212;    06-255; 

144-839. 
N.  y.  Super.  58-183. 
N.  Y.  Ann.  Cas.  4-192. 
410. 

Him,  61-46. 

App.  Diy.  16-446;  16O-S00. 
N.  Y.  Snpp.  44-451. 
Civ.  Proc.   15-320;  21-39. 
N.  Y.  Ann.  Cas.  4-190. 
420. 

N.  Y.  182-285. 

Hun,  50-6. 

App.    Dlv.    14-402;    15-446;    31- 

289;  37-327:  40-280;  70-2ri:  88- 

277;  111-614;  126-813;  148- 

308;    160-800;    161-620;    170- 

73 
MlsV.   23-337. 
N.    Y.    Supp.    62-986 ;    68-267 ; 

144-839;    146-sn4. 
N.  Y.  Ann.  Cas.  4-192;  6-65. 
421. 
N.  Y.  1T7-234;  188-55. 
Hun,  36-201. 
App.    Div.    16-496:    38-69;    48- 

580;     52-232:    86-604;    88-275; 

101-287;    102-42S;     105-305; 

108-234;    148-302;    150-800; 

166-88. 
Misc.   10-259;    17-563;   27-330; 

67-591. 
N.  y.  Supp.  44-497;  61-658;  58- 

721;     88-858:     85-71;     01-658; 

02-512  ;       03-995  ;       111-859  ; 

123-353;    147-545;    151-669. 
Civ.  Proc.  11-452;  15-6,  265;  10- 

a-^:  21-336. 
N.  Y.  Ann.  Cas.  1-407. 
422. 

Hun.  16-625. 

App.  Dlv.  15-497;  88-275;  136- 

626;    148-802. 
MI.SO.  82-539. 

N.   Y.   Snpp.   67-460;  85-71. 
Civ.   Proc.  6-69. 
How.   68-276;  68-79;  66-97. 
428. 

App.   Dlv.   4-018:   17-630. 
Civ.  Proc.  15-30. 
N.  Y,  Ann.  Cas.  4-164. 
424. 

N.    Y.    108-355:    142-155. 

App.      Div.      4:j-170:      122-7.12: 

126-002 ;     1 34-840 ;     1 41-39 ; 

145-829  :     148-302 ;     164-109. 

113;   167-102. 
MIsr.  7-427:  16-544:  26-140;  2S- 

571;     56-178;     60-268;     66- 

677;  68-134. 


N.    Y.    Supp.    56-805;    lOT-842; 
110-086.    873,    979;    128-792; 
148-1092;    140-44S,    500. 
425. 

N.  Y.  100-109. 

Hun.  88-424. 

App.   Dlv.  108-175. 

Misc.  23-545. 

N.  Y.  Supp.  96-62. 
426. 

App.   Dlv.  66-587;  96-373;  104- 
494 :  157-607. 

Misc.  51-237  ;  73-74. 

N.  Y.  Supp.  60-472;  78-277;  89- 
254;    110-713. 

St.   Rep'r.  17-427. 

Civ.    Proc.    14-406;    19-351;    Sl- 
871 

N.  Y.'  Ann.  Cas.  10-348. 
Svbd.  1. 

N.  Y.  84-445.  622. 

Hun,  47-607. 

App.  Dlv.  97-158 ;  167-607. 

St.  Rep'r.  34-492;  68-6S8. 

Civ.   Proc.  8-201;  14-344. 

Abb.  N.  C.  17-101. 
Svbd.  a. 

App.  Div.  27-281 ;  167-607. 

MfBC.   22-589. 

N.  Y.  Supp.  60-747  ;  182-460. 

av.  Proc.  12-15L 

Abb.  N.  C.  18-418. 
Sabd.  8. 

N.  Y.  84-445. 

Hun.  56-423. 

App.  Div.  167-607. 
Snbd.  4. 

N.  Y.  66-124:  87-568. 

Hun.   56-423:   58-603;  69-622. 

App.     Dlv.     20-208;     104-494; 
167-607. 

Misc.  12-209 :  26-504. 

N.  Y.  Supp.  li-4S7;  16-674;  89- 
254;  03-643. 

Abb.    Pr.   6-307. 

How.  Pr.  16-144;  24-80;  60-49& 
427. 

App.  Dlv.  T8-148 ;  80-396 ;  00- 
60;  106-301;  138-171;  187- 
840. 

Hun.  84-183;  47-606. 

Misc.  12-238. 

N.  Y.  Supp.  76-747;  94-808; 
122-174. 

N.  Y.  Ann.  Cas.  2-U7. 
428* 

N."  Y.  105-841. 

App.  Div.  27-281  :  73-143 ;  108- 
39;  106-392:  18T-340. 

Misc.  22-588:  73-74. 

N.  Y.  Supp.  60-747  :  76-747  •  W- 
,399;   122-174;   132-46a 

riv.   Proc.  25.30a 
420. 

rw.  Proc.  16-39. 
4:to. 

N.  y,  105-340;  217*275. 


loot 
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App.      DlT.     d3-376:     123-117: 

15r-808. 
Misc.    T-JHI  ;    <i4-20l. 
N.    Y.   Sopp.  89-484;  137-1. 
4«1. 

N.    Y.  8T-187;  lOt-440;  138-491. 

Hun,  25-479:  72-603. 

A  pp.  Div,  55-20:  67-557:  80-582: 

H<*-«.*^8 :     RM-22.-)  :     »l-9,     04  ; 

l«7.42e:    14©-4»4. 
M!sc.    12-479;   5.H-505 :   62-407: 

Ta-261  ;   »2-380. 
N.    y.   Supp.  «3-fiS0:  80-839:  85- 

450;    86-43«'    111-645;    116- 

950;   127-22^. 
CIt.   Proc.  14-206:  15-203. 
N.    Y.   Super.  59-480. 
Sobd.   1. 

App.   Div.    127-426. 
Sabd.  8. 

N.  Y.  121-226:  13S-493:  151-650. 
Hnn,  83-152:  48-191;  51-801;  78- 

32.  297. 
App.    DIv.  67-557;    132-416. 
Bflpc.    14-435:    HJ-4:   17-ri.n5i:  27- 

651,  720 ;  52-531 ;  83-528. 
N.    Y.   Stipp.   4-169:   io-ni3:   2o- 

300;     29-109.'?;     58-.190 :     59- 

718:    102-473:    116-1101, 
St.   Rpp'r.  10-774;  32-119. 
CIr.     Proc.    13-234;    15-262;    18- 

384;  22-435. 
432. 

N.  Y.  87-137.  355;  98-598;  11'- 
437:  121-713:  137-610;  13.S- 
265:  170-145;  189-241;  196- 
471;  217-487. 

Hun.  81-207. 

App.  Div.  3-374:  66-583:  77-209; 
87-234;  llM-557 ;  117-57S, 
582;  120-737;  124-207;  182- 
267,   693;   157-603.   607;  150- 

Misc.  * 30-310;  3.3-578;  58-50.'> ; 
78-268;   90-557;   92-878,   446. 

N.  Y.  Siipn.  61-022;  <lH-803:  73- 
274:  JmU671  :  HW-704 ;  11.%- 
050;  116-006;  121-368;  127- 
227;  142-R97;  144-602,  923; 
1118-899;     156-219;     150-992. 

Bt.    Ropr.   3S-406. 

Abb.    N.   C.  23-2.^, 

N.  T.  Bnper.  59-480. 

N.   Y.   Ann.  Cas.  4-248;  9-368. 
8«bd.  1. 

N.    Y.   87-.3.->5. 

Hun.  17-317;  32-190:  85-177:  66- 

App.     T>lv.    89-289:    60-.32;    OS- 
IBS;  182-698:  140-368. 
N.  Y.   Snpp.  55-743;  57-112. 
St.   Rep'r.  51 -,^04. 
CIr.   Proc.  13-234. 
Abb.   N.  C.  81-177. 
How.   Pr.  66-134. 
N.  Y.  Ann.  Caft.  10«4HI9. 
•«l>d.  9. 
N.    T.  217-275. 


App.    I>lv.    1-135;   41-139;  60-32; 

77-210;       OH- 138:        124-L»07  ; 

132-693;     157-603. 
N.    y.    Supp.    50-770;    66-1024; 

60-699. 
St.  aep'r.  60-282. 
N.   r.  Ann.  Cas.  10-389. 
Subd.  3. 
N-    Y.    70-223;    87-137;    99-679; 

104-480;      115-437;      136-346; 

146-283. 
Hun,  4S.190;  72-602;  84-286;  85- 

404;  00-36. 
App.    DIv.    1-135;    3-574;    56-16 

50-.^)67:  60-32:  66-582:  77-210 

87-23.">  :       98-138;      132-603 

167-603;    169-919. 


MIso.  i;i-b6. 
N.    Y.    Sunn. 

439.    992; 

144-839; 


6-403:  21-543;  32- 
84-308;  117-382; 
153-935;      156-219. 


St.    U«>p  r.   7-872;  32-840. 
Civ.  Proc.  22-435. 
How.  Pr.  N.  S.  2-1.56. 

Add.  Cas.  10-841. 


104-477. 
DIv.    lOS-175; 
H3-424. 
Supp.  96-35;   116-906. 


182-267. 


N.  Y. 
488. 

N.  Y. 
App. 
Hun, 
N.   Y. 
434« 

Hun,  15-988. 

App.   DIv.   18-409;  104-494. 
N.  y.  Snpp.  78-273. 
N.  Y.  Ann.  Cas.  1-407;  10-848. 
Sabd.  2. 

N.   Y.  73-256;  188-269;  148-78. 
App.    D!v.    2;i-188;   25-lOS;  66- 
587;  6T-557. 
435. 

N.   y.  128-264:  148-810. 

Hun,  60-273;  74-033. 

App.      Div.      132-05;      148-742; 

167-717     718 
Misc.     S-LMO  :     :'jO-218 :     42-267  ; 
65-822  ;  56-822  ;  69-341 ;  81- 
364  ;  »3-527. 
N.  Y.  Sunn.  02-165:  85-1063;  86- 
543:  107-G.33;  112-470;  133- 
340;   142-193;   15,1-269'. 
St.    Ut'p'r.    12-(5r»2. 
Civ.    Prof!.    10-1.-.7:   25-308. 
N.  Y.  Add.  Cas.  2-425;  8-lS. 
436. 

Hun,  60-273. 

DIv.      148-742;      167-717, 


^'%8. 

Misc     22-542:    30-21S:    42-267; 
65-322;  63-32;   83-527. 

N.  Y.  Sunn.  40-H)()4:  63-105:  SO- 
543;  106-.347:  117-.306;  13.1- 
340;    142-190;    163-209. 

N.   Y.  Ann.  Cas.  8-18. 
437. 

\.   Y.  122-2n4. 

A  op.    DIv.    76-47:    148-742. 

Misc.  23-800;  56-322;  81-364. 

lOOS 
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N.  T.  Supp.  SO-899;   111-1088; 

142-198. 
St.   Rep'r.   13-432. 
Civ.  Proc.  19-157. 
N.  Y.  Ann.  Gas.  8-18. 
438 
N.'  Y.   80-544;   98-666;   112-390; 
104-176:    148-810;    178-223; 
382-228;   189-447. 

Hnn.  16-456;  26-465;  2T-41;  80- 
207;  32-17;  50-352. 

Add.  Dlv.  85-587;  58-376;  81- 
214;  102-430;  115-409;  117- 
115;  119-649:  123-69;  124- 
318;  125-543;  126-751.  758; 
136-811;  137-205,  212;  148- 
826. 

Misc.  8-606;  16-148,  691;  28-117; 

37-517:   38-575:   51-238;  59- 

4;   66-7«;   92-606. 
N.  y.  Supp.  29-395:  76-978;  86- 

543;  107-762:  lll-;i86.  i089 ; 

119-713;    122-757;    128-18; 

145-354;     156-280;     157-755. 
St.   Rep'r.  4-867. 
Civ.  Proc.  14-46.  90;  15-77;  16- 

391. 

N.  Y.'  Ann.  Cas.  2-425. 

N.  Y.   Super.  55-220. 
Svbd.  1. 

N.  Y.  50-677;  63-114;  85-313; 
88-216;  98-665;  128-591. 

Hun,  67-287. 

Add.  Div.  9-462;  22-474;  66- 
551;    126-752;    148-300. 

Misc.  8-240. 

St.  Rep'r.  15-904;  28-817. 

Civ.   Proc.  6-218. 
Snbd.  2. 

N.  Y.  74-68. 

N.   Y.  Supp.  2-855;  22-1089. 
Snbd.  3. 

A  pp.  Dlv.  66-586. 

Misc.  88-524. 
Snbd.  4. 

N.  Y.  72-239:  76-78;  101-35; 
130-193:  155-62.  129. 

Hun.  9-025;  14-74:  90-238. 

App.    Div.   167-718. 

N.   y.   Supp.   153-269. 
Snbd.  5. 

N.  Y.  110-645;  112-385;  121- 
694;   178-223. 

Hun.  67-287. 

App.  Dlv.  9-462;  45-528;  119- 
648,    662;    126-752;    131-764. 

Misc.  8-240. 

N.  Y.  Supp.  104-185. 

Pt.  Rep'r.  28-317;  51-864. 

Civ.  Proc.  6-221. 

App.   Dlv.   1-404. 
Svbd.  6. 

Misc.  23-299. 
Svbd.  7. 

Misc.  27-848. 


489. 
N.    T.    112-882;    127-480;   148- 

172;  176-520;  182-228. 
Hun,  27-40;  86-224. 
App.  Dlv.  9-462;  22-474;  60^18S; 

75-47  ;  f>8-141  ;  102-430 ;  123- 

69;    124-318;    126-752.    7*«»; 

129-581  ;    137-205  ;    139-460; 

140-288;  147-112;  1IS2-705. 
Misc.    16-148:  2K-117;    38-575: 

59-4;      63-386:     66-75;     67- 

560;   68-528;  88-525;    88-607. 
N.  Y.  Supp.  60-323:  76-139;  T7- 

959;  84-135;  90-561;  lOH-753; 

111-386;    114-430;    116-852; 

124-;i01  ;    125-107;    131-805; 

145-854;    157-755. 
Civ.   Proc.   14-45.  88. 
440. 

N.  Y.  131-184;  189-402. 

Hun.  88-152. 

App.    Dlv.    14-398;    34-186;  43- 

179;  46-310;  67-504:  78-77;  75- 

47;     111-581:    131-761.    765; 

136-810;     137-205;     166-695. 
Misc.     7-523;     :il-.">4 ;     49-330: 

59-20;     66-75;     8,3-525;    9S- 
607. 
N.  Y.  Supp.  54-536;  69-314:  61- 

686  ;  64-546  :  77-959 :  9N-496: 

116-228;    121-726;    122-757: 

145-3&4;     152-257;     166-2S0. 

944. 
St.  Rep'r.  11-264. 
Civ.  Proc.  19-165. 
N.  Y.  Super.  65-516. 
441. 

N.   Y.  76-599:  89-397;  ia8-«l. 
ApD.      Dly.     53-259;     106-294; 

137-206. 
Misc.    7-523:    46-327;    49-336; 

69-267:   66-76;   98-607. 
N.    Y.    Supp.    81-1031;   119-718; 

156-200. 
Civ.  Proc.  19-165. 
448. 

N."  Y.  142-214. 

Hun.   38-152:   54-577. 

App.   Dlv.   46-310:  75-47;  10»- 

720:    137-205;    189-176;  1<7- 

218-220. 
Misc.   47-249. 
N.  Y.  Supp.  50-899  :  61-686 :  7T- 

959;     95-872:     96-.548:    9T- 

1003;    128-749;   158-647. 
443. 
N.  Y.  142-218. 
Hrn.  37-280:  38-1  .•?2. 
App.      Dlv.      14-898:     IST-SM; 

166-696;     167-218-220;    170- 

579. 
MlRO.    92-607. 
Snbd.  1. 

X.   Y.    Supp.   186-280. 
Snbd.  2. 

App.   T>lv.   166-696. 
167-718. 
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Ml8C  82-607. 

N.   Y.   Supp.   lSX-647;   1S6-280. 


Am^DIv.  60-451 :  66-444  ;  137- 
N.  Y.*  Sapp.  88-564. 


N.  Y.  182-367. 
Hun,  56-242. 

App.    Dlv.   71-526:    117-426. 
Mlac.   7-528;   55-878;   82-607. 
N.    Y.    Supp.    76-1021  ;    102-596 
104-670;    156-23;    166-280. 


N.  Y.  87-590;  117-442: 

Htin.  18-300;  27-59G;  84-243;  80- 

161. 
App.    Dlv.    17-619:    48-268:    58- 

171:     76-532;    77-172;    86-514 

86-624:      107-137;      114-676 

118-523;    126-582;    138-163 

163-817;    165-352,   424;   166- 

668 
MlBc' 12-315:    16-312.    48.3:    32- 

284  :  33-561  :   46-37  ;  48-174  ; 

48—2  '  64-157. 
N,    Y.   Supp.   6-189;   63-417;   66- 

848  ;  78-276  ;  81-129  ;  84-954 

86-400 ;     88-1026  : 

110-938 ;     138-969 ; 

142-895;   162-173. 
St.   RepT.  60-171. 
Civ.  Proc.  14-320,  328. 
44T« 

N.'  Y.  168-267;  123-532;  133-54; 

165-39. 
Hun,  64-577:  86-586. 
App.     Dlv.    4-56:    T-279;    8-588: 
121:  28-554:  38-362;  51-390; 
1-168;   64-16;   68-59;  67-394; 
»-4.'{2:     78-335:     82-425:     86- 


164-323 
140-43 


63 

76-432;     78-335:    82-425;    86 

624  ;   114-72  ;    116-210 ;    142- 

625. 
MiKc.   23-400:  24-8:  26-489;  32- 

284;    33-378,    561;   44-276;    46- 

37.    268;   47-19;    48-174;   63- 

270. 
N.  Y.  Snnp.  86-976:  61-1089:  62- 

189:    66-816:    78-276;    78-964; 

88-689  :     166-917  ;  .  116-653 ; 

127-479. 
Rt.   Rpp'r.  13-565. 
N.   Y.  Super.  58-27. 
Abb.  N.  C.  18-160. 
44A. 

N.    Y.   81-308;   188-220. 

Hnn.  68-447;  72-333;  87-51;  86- 

161. 
App.    Dlv.   14-262:  61-1;  62-127. 

470:    67-432:    76-532;    78-.r?5: 

92-297:      121-545;      131-125; 

136-707:      138-283  ;   140-441 ; 

147-107:     16.1-817:     165-352, 

424  :    168-181  ;    162-164,   636  ; 

167-794:    168-666. 
HlBC.    8-341:    23-.'>81:    24-8.    OS; 

26-340;  86-102;  33-65.  561:  37-  I 

1005 


37.  525  ;  41-661 ;  48-174  ;  61- 
861,  575;  54-154;  61-589; 
66-110,   385. 

N.  Y.  Supp.  28-338  ;  57-140  ;  61- 
839;  70-163.  742.  980;  72-687; 
78-276;  78-964:  83-308;  87- 
181  ;  163-822  ;  166-243  ;  114- 
698;  116-260;  118-749;  123- 
1048 ;  125-805 ;  181-710 
138-969;  146-43;  142-1098 
147-275;  148-181;  153-882 
166-444. 

Civ.  Proc.  18-246. 
448* 

N.'  Y.  126-201:  128-237;  184- 
518;  186-656;  166-322;  188- 
384. 

Hun.  66-634:  62-495;  68-396;  76- 
171*  78—182 

App.  'dIv.   3-271;  6-254;    17-619 
26-87;  26-207:  28-364;  41-198 
42-193;  51-.523.  532;  53-85,  253 
63-526:    67-473;    76-3o9;    77- 
342;  81-161:  82-628;  88-5;  88- 
310;   166-558;   114-670;   136- 
82;     141-679;     144-99;    153- 
158.    818;    166-849;    166-887; 
166-266;    168-673. 

Misc.  8-73;  16-114;  12-315.  399; 
13-274:  14-13,  503:  16-,359;  18- 
243,  616;  28-655;  24-8;  26-421; 
28-410:  82-426;  37-768;  38- 
540:  42-30;  48-223;  61-271; 
66-621;  62-411;  66-19;  71- 
257;  81-211;  86-247. 

N.  Y.  Supp.  20-G5.  612:  61-250; 
62-120;  56-506;  66-219;  68- 
1031:  62-.390:  64-935:  66-544; 
71-607;  76-942;  78-522:  78- 
74  :  81-1042  :  86-282  ;  86-642  ; 
83-603  ;  86-6&'^ ;  88-1026  ; 
161-39  :  113-849  ;  114-871 ; 
118-982 ;  120-628 ;  121-339. 
004;  126-734;  128-331.  902; 
137-075;  138-969;  146-842; 
142-.500,  512;  161-607;  152- 
726;   165-808. 

St.    Rep'r.   13-741:    15-361. 

N.  Y.  Ann.  Cas.  4-369. 
466. 

N.  Y.  116-584;  136-201;  181- 
474. 

App.  Dlv.  68-79;  144-628. 

Misc.  24-8. 

N.  Y.  Supp.  74-567. 

St.  Rep'r.  6-736. 

Abb.  N.  C.  27-46. 
461. 

N.   Y.   84-659;  83-82;  88-665. 

Hun.  24-646. 

Apn.  niv.  I-.TI:  ,38-114:  67-.VJ2: 
58-466:  76-75;  113-37;  151- 
112:   167-46S:   168-19. 

Misc.  16-9S:  24-8:  26-4.'l;  36- 
380 :  56-121 ;  61-372,  590 ; 
63-322. 


NOTES. 


N.  y.  Supp.  86-771;  50-627;  57- 
582;  6»-103;^;  ttS.275;  «»-r>7S, 
73-305  ;  9H-10G7 ;  115-65 ; 
117-135  ;     135-960 ;     1S4-484. 

St.  Repr.  3-199. 

Civ.  Proc.  14-27. 

N.  Y.  Wuper.  69-108. 
452. 

N.  y.  100-209:  112-325;  123- 
532:  127-452:  133-.-.4,  197). 
134-568  ;  172-471 ;  l»l-306 ; 
191-207;    19S-220. 

Hun,  4K-446:  52-6:  54-415:  60- 
294;  77-5r>8;  82-149;  H5-222, 
500;   H9-386. 

App.  DIv.  2-288:  4-54:  5-620:  7- 
279:  S-n23,  587;  13-337:  IR- 
437;  ao-480;  28-616;  29-172. 
554:  32-39.  141;  38-536;  44- 
225;  50-9o,  243:  51-4<58:  53- 
171:  54-298:  5«-08,  1S5:  57- 
210;  02-127;  68-10;  74-62:  78- 
448.  606:  79-585:  81-204:  82- 
288,  562:  84-428;  85-83.  487: 
87-297;  90-4.'U:  95-190.  024: 
96-396 ;  97-528 :  99-107  ; 
1 05-459  ;  106-294  ;  111  -251 , 
Kl 3  :  II 3-325 :  1 1 6-483  ;  1 17- 
250;  118-811;  119-421;  126- 
175,  308;  122-,^S7 ;  124-611; 
125-7:^8;  129-13:  i:iO-lS0: 
135-706.  858;  137-11,  136, 
139;  140-4S3:  144-735;  146- 
607;  149-174;  160-398 ;  153- 
146 ;  159-734  :  163-05,  237  ; 
165-863 ;     169-550;      170-322. 

MIsr.  6-6:  8-6,  341.  618;  10-21."), 
328:  11-250;  l.^r5:  14-100, 
300  ;  17-297,  698  ;  18-174  :  19- 
567:  23-409;  24-7;  25-124; 
26-545,  586:  32-91  ;  33-4.59; 
85-113;  39-280:  41-133:  43- 
407;  45-38:  47-19:  48-221, 
478;  57-667;  61-342;  70-572. 

N.  Y.  Rnpp.  28-392:  30-994:  31- 
811:  32-515;  38-43.  862:  35- 
10.17:  44-484:  47-33;  49-10.  15; 
51-813.  10S9:  52-180.  854:  54- 
9,36.  1021:  56-471.  5.50:  67-.59<). 
626:  60-680:  63-818;  64-751: 
65-796:  07-262.  365,  617.  869: 
68-325:  70-930:  77-202:  79- 
502;  80-.316,  868:  82-1038;  83- 
41.3.  942:  90-182:  91-169: 
94-277,  611  :  95-.-13:  97-673: 
98-235:  101-986:  1O2-3.30  ; 
104-447;  105-277:  106-S39: 
199-332:  110-269;  113-289; 
119-749.  046:  120-437:  121- 
817,  962;  12.";-4.30:  128-138; 
181  -1 25  :  1 33-74 1  :  1 85-.36  ; 
138-969:  144-974:  148-733; 
lffO.784:    155-444.  936. 

St.   Rpp*r   18-565;   60-171. 

Civ.   Proo.  21-379. 

N.    Y.   Super.   5S-2.57. 

N.  Y.  Ann.  Pns,  1-11.  220;  2-211. 
224;  4-194;  6-45. 


453. 

N.  Y.  134-572. 

iliin,   19-186,  295.  301;  25-267. 

App.  l)lv.  78-892 ;  87-100 ;  106- 

294;  112-749;  128-418;  159- 

734;  168-288. 
Misc.    14-300;    26-86,    451;   50- 

268. 
N.    Y.     Supp.     35-1057:     84-67: 

196-606;    1O7-1110;    144-974; 

158-1004;    157-844. 
N.  Y.  Ann.  Cas.  2-211. 
454. 

iN.'  Y.    188-192;   174-285. 

Hun,  63-414;  71-4. 

App.    Dlv.    1-559;    6-34S:    7-386: 

9-249:  28-362;  41-503;  81-245: 

78-392;    186-120;    166-862. 
Misc.  12-.397:  15-.TV.3.  478:  l»-*l 

557  ;  26-37  ;  89-640  ;  45-175 ; 

47-363;   76-48. 
N.    Y.     Supp.     48-239:    64-977. 
04-7;   134-92;   142-4.  6. 
455. 

Hun,  19-37. 

App.    Dlv.    2-429;   125-149, 
Misc.  16-96.  97;  20-S7. 
N.  Y.  Supp.  44-811. 
456. 
Hun.   25-267;  66-408:  81-85.  89. 
Apn.      Dlv.      16-618:      124-35p: 
126-149;     120-298;    139-99; 
165-742. 
Misc.  6-78;   16-06,  97:  23-86. 
N.  Y.  Supp.  44-1  a-7:  54-481; 

1129;    91-17;    128-137. 
Abb.  N.  C.  29-403. 
N'.  Y.  Ann.  Cas.  1-66. 
457. 

Hun.  81-299. 
458. 

App.    Dlv.    88-314;    64-497:   74- 

415;  77-218:  84-464:  97-13a 
Mlso.  7-419:   :!2-459:  18-77:  18- 

354,  568;  69-71. 
X.   Y.   Supp.  36-410:  84-256:  57- 

10;  72-230;  84-573;  89-6I9. 
Abb.  N.  C.  31-145. 

App.  Dlv.  64-497;   78-832;  94- 

464:   97-151. 
MIsr.   7-419;  11-621:  18-,3f>4.  TifiS. 
N.  Y.  Supp.  80-410:  34-178:  71- 

230:  84-573;  89-649.  _ 

Abb.  N.  C.  20-338:  31-145.  4S3. 
460. 
Hun,  87-363 
Apn.     DIr.     4-4.<»8:     25-186:    »f- 

127:  88-314  :  74-416;  84-464; 

117-298;   160-420. 
Mls«-.    13-77:   1S-.%->4.   56S.        ^ 
N.  Y.  Sunn.  34-178:  54-«W:^JJ- 

546;    82-905;    102-211;    IM* 

123. 
Abb.  N.  C.  29-339:  81-481 
N.  Y.  Ann.  Cm.  T-122,  II 
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NOTES. 


4<n. 

App.  liiv.  :I4-J27;  169-420. 
Alisic.  If^-oiJSi;  l}>-592:  5a-8. 
N.     Y.     Supp.    44-406;     64-600; 

l«5-12a. 
Abb.   N.  C.  31-46. 
402. 

Misr.  T-420. 

N.  Y.  Supp.  98-667. 

Abb.  N.  C.  ai-147. 

4Ga. 

N.   Y.   Supp.  ©8-357;   147-1070. 

N.   Y.  Ann.  Cas.  7-128.  n. 
4454. 

N.'  Y.  115-520. 
44IS. 

Misc.  30-46S. 

N.      Y.      Supp.      98-557; 
1079. 

N.  Y.  Ann.  Cas.  7-123. 
Siabd.  7. 

N.  Y.  Supp.  147-1079. 

App.  Div.   104-181. 

46e. 

Hiin.  38-301. 
Misc.  «»-78. 
N.   Y.  Supp.  98-66,  567. 


App.     Dlv.    4H134;     88-314;     95- 


147- 


^gr. 


Misc.  13-77. 

N.    Y.   Snpp.  67-10;   88-403. 

N.  Y.  Ann.  Cas.  7-123. 


N.    Y.  213-401. 

App.    Dlv.    99-59. 

Misc.   aS-554:   42-541. 

N.   Y.    Supp.   S«-64:   90-657;   92- 

240:   161-397;  164-236. 
Civ.  Proc.  21-9. 
Abb.   N.  r.  17-425. 
T>em.  2-642. 


App.  Dlv.  99-59  ;  131-669  ;  164- 

816. 
Ml8C.  7-419:  27-540.  28-313:  86- 

865;  69-69. 
N.   Y.   Supp.   74-927:  90-657:  92- 

240  :  124-916  ;  143-791 ;  lOO- 

.sr.9. 

Abb.   N.  C.  31-145. 
4TO. 

1 1  tin.  17-543. 

App.     Div.     101-180;     131-669; 

164-816. 
N.   Y.   Supp.    160-359. 
Civ.  Proc.  9-146. 
Abb.   N.  C.  11-100;  17-391. 
4T1. 

N.   Y.   133-61. 

Hnn.  72-393. 

App.  Dlv.  60-312;  84-396;  106- 

294:  128-431;  134-840;  137- 

203     212 
Misc. '  17-341  ;    69-267  :    flO-T.'S. 
N.     Y.     Supp.     70-75 :     JM-r,i  i  : 

119-878;    112-790;    119-713; 

122-66. 
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472. 

App,    Dlv.    137-203,    211;    164- 

810, 
Hun,  :t4-431;  62-305. 
N.  V.  Supp.  92-240. 
Misc.    50-267  ;   66-76. 
Civ.  I'roc.  6-305. 
478. 

N    Y    1 34—572 
^  App.'  Div.   38-250 ;  60-312  ;  187- 

208     212 
N.     V.     Supp.     70-75;     110-873; 

119-942  ;    122-66. 
Misc.   59-267;  06-75. 
Civ.   Proc.    14-334;    19-263. 
474. 

N.    Y.   310-505. 

App.   Div.  SO-53;  131-6C5,  674; 

136-14. 
Misc.    28-310;    88-401;    92-512. 
N.    Y.    Supp.    80-233;    116-193; 

119-819. 
Week.   Dig.   10-447. 
475. 

N.  Y.  17-218. 
Misc.    88-401;    92-512. 
liarb.  26-336. 
476. 
Hun,  14-505. 
Civ.    Proc.  9-146. 
Al)b.  N.  C.  17-391. 
477. 

N.  Y.   109-267. 
N.   Y.    Supp.   164-286. 
478. 

App.    Dlv.    112-14. 
N.    Y.    Supp.    114-898;    116-49.5. 
479. 

Hun,  61-47. 

App.      Div.     P6-604;      120-666 ; 

148-302. 
N.     Y.     Supp.    83-358;    105-474 ; 

133-68. 
St.   Ki'p'r.  6-809. 
Civ.   Proc.   21-39. 
480 
N.'y.    Supp.    102-209. 
App.  Div.  116-888. 
481. 

N.  Y.  62-130;  111-547;  168-540: 

169-109  ;     201-440  ;     212-86  ; 

210-224. 
Hnn     14-167:  38-294:  41-200. 
App      IMv.    29-r)7."):    36-217:    ;i7- 

.'>2I:     53-COl;     63-202:     67-320. 

:ir>8  ;  70-414  ;  88-182  ;  94-442  : 

100-339;      110-«r»9;     112-14; 

118-8:^2:    110-024;    120-601: 

131-711.    7r{2  ;    135-740:    12«- 

19;    127-149.     557;    131-838, 

733:  i3;i-4.'?2:  i:m-470:  135- 

543;    14O-130,    8S0 ;    164-514- 

1 57-30.      74  :      1  on-702  :     1 02- 

404:     163-1.34:     105-43,     133; 

169-954. 
Misc.  24-455:  28-118-  .1,1-«95:  40- 

r>4:  41-125;  50-281  :  68-151; 

71-332:   84-190;  90-576. 


r 


NOTBS. 


N.  T.  Sapp.  66-78,  740:  Tl-27fl; 
T4-506  ;  85-190  ;  88-235  ;  97- 
55.  820;  »8-382 ;  100-466; 
lua-8a5.  1050;  110-209;  111- 
872;  iaO-12S;  124-050.  lOOO; 
141-673,   780;   154-961. 

Abb.    N.   C.    18-215;    18-201. 

Civ.  Proc.  19-53;  21-27. 

N.  Y.  Ann.  Cas.  2-278. 
8«bd.  1.  » 

N.  Y.  47-360;  61-106;  T8-292; 
94-302;  104-648. 

Hun.  48-438. 
8«bd.  a. 

N.  Y.  42-83;  48-71;  60-1;  54- 
276;  69-176;  75-1;  7G-284;  81- 
296;  83-245;  84-428;  88-38: 
89-156;  97-370;  105-278;  107- 
61;  113-662:  114-411;  125- 
280;  130-510;  132-518;  153- 
433;  158-493;  165-289;  167- 
190;  169-118. 

Hun.   10-582;  81-438;  37-102. 

App.  DIv.  13-557:  20-227:  22- 
104;  24-443;  28-227;  30-510; 
87-524:  42-479:  44-368;  88- 
658;  98-501:  112-602;  114- 
107:  119-924;  188-98:  148- 
621;    150-679;    162-400,    463. 

Misc.  7-24;  9-58;  17-33:  20-2S2: 
86-160,  334;  60-48;  56-570; 
68-236. 

N.  Y.  Supp.  128-477;  186-93; 
147-846,  1031. 

St.  Rep'r.  9-719:  29-660:  39-413: 
46-5il;  49-422:  59-379. 

Civ.  Proc.  4-117;  9-164;  15-218; 
17-439;  28-286. 

Abb.   N.   C.  20-236;  21-467;  28- 
432;  28-267.      " 
Svbd.  8. 

N.  Y.  109-202:  169-118. 

Hun.  35-285:  66-196. 

App.  Dlv.  50-288 ;  118-467. 

Misc.   12-4. 

St.  Rep*r.  49-180. 
488. 

N.'  Y.    176-42;    201-440. 

Hun,  41-257:  90-607. 

App.  DIr.  49-640;  66-481:  68- 
313:  89-.^:  91-184.  416:  96- 
293:  117-152.  811;  119-480 
127-.343;  133-702;  139-928 
144-429 :  149-49  ;  154-276 , 
155-389;  167-408,  721:  162- 
20.  468:  163-236:  169-954. 

Misc.  9-308;  30-395 ;  74-521: 
91-576. 

N.  Y.  Supp.  85-962  ;  61-848 ;  62- 
391;  73-301:  85-89:  86-r^?i. 
959;  89-206:  102-359;  110- 
175;  116-569:  124-410:  1.^2- 
665  :  133-497  :  140-.?51  ;  142- 
660;  147-271;  148-42;  154- 
961. 

"^     Rep'r.    12-128;    14-702;    15- 


ClT.  Proc.  15-296. 
484. 

N.  Y.  50-4S7;  66-332:  68-394; 
75-567;  94-22;  99-249;  117- 
442;  138-281;  151-186:  163- 
86;  169-113;  170-42;  174- 
281;  184-51;  191-327;  217- 
247. 

Hun.  81-588;  82-332;  83-290: 
87-102.  518;  4O-0U;  41-G73;  43- 
514;  74-26. 

App.  Dlv.  6-172;  8-43:  10-2fi9. 
617;  27-71;  29-,'»72:  30-.W 
81-494;  32-634:  39-22;  47-oIC 

52-588;   58-i«J.   304:   60-r.::;. 

62-192;  68-192;  74-147;  7*. 
860 ;  82-544  ;  88-541 ;  100^365 : 
1 10-904  ;  1 1 2-26. 30  ;  1 16-353 : 
117-30,  152:  124-728,  74U. 
781,  791;  126-389:  129-670; 
lSO-617;  i:i3-155:  134-57; 
186-119;  138-2.  8;  140-434. 
530;  148-312:  150-641 :  IM- 
278.  945;  155-352;  156-883: 
168-236;   166-606. 

Misc.  9-18;  13-370:  17-712  1*<- 
648 :  80-691:  33-361:  34-6^4 
3«-91:  43-.30<l:  45-129.  326i 
470.  494:  46-175:  60-48:  61- 
351:  55-890;  56-376;  57-223: 
Tl-583;  78-453:  74-245.  521; 
78-146;    91-676;   9a-46a 

N.  Y.  Supp.  34-.'i43:  48-241:  61- 
1014;  61-30;  68-578:  69-96S: 
77-518:  81-5:«):  .S5-101.  l.Vl. 
982;  91-881.  986:  92-725, 
749;  97-829;  100-526.  ff74: 
1O1-606:  102-359.  I03i>:  105- 
200:  107-1060:  109-387.45-1: 
115-903:  ll.»<-664:  iso-s^i: 
122-509;  125-.%06:  12S-M9: 
138-38:  135-702;  136-1065: 
137-929:  i:iM-962:  148-42: 
160-1000;   164-061. 

St.  Uep'r.  7-ir,9:  i:t-«r>2:  IT-TNi 

Civ.     Proc.    9-144,    220:    11-4.1? 
15-253. 

Abb.    N.   C.  20-222:  23-180:  24- 
107. 

N.  Y.  Super.  67-12. 
Svbd.  1. 

App.  DIv.  82-.n47;  98-406;  1«- 
31  :   1:^4-728.   781. 

Misc.  62-ia«>. 

St.   Rrp'r.  5-14.3. 

rir.  Proc.  9-144. 
Sabd.  2. 

N.  Y.  97-.«»94:  151-188. 

App.     niv.     100-365;    117-152; 
124-72«. 

Misc.   14-,'«7:  89-111. 

N.  Y.  Rupp.  86-8;  78-209. 

St.   Rcn'r.  38-106. 

N.  Y.  Super.  52-301. 
Snbd.  3. 

N.  Y.  151-18R.  .  .^ 

Apn.    niv.    160-365;    117-182; 
124-728. 
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NOTBS. 


N.    Y.  07-247. 
App.   Div.  1^4-728. 
N.   Y.  Supp.  65-320. 
N.    Y.  Super.  52-801. 

N     Y.   58-237:  129-189;  189-641. 

Uan,  9-329:  51-124. 

App.   Div.  124-728. 

N.    Y.   Supp.  65-321. 
Svbd.  «. 

N.    Y.    182-37,  499. 

App.   Div.  98-408;  124-728. 

St.    Rep'r.  88-106. 

Civ.  Proc.  6-124. 
Biibd.  T. 

Hun.  35-72.     ^  ^^^ 

App.   Dlv.  124-728. 

N.    Y.   168-168. 

Hun.   lT-547.  ^     ^„^ 

App.  Dlv.  82-547 ;  98-408 ;  124- 

St.    Rep'r.  81-187. 

Svb^  9- 

N  Y.  66-371:  64-180:  108-452. 
185-239;   151-188;   217-247. 

Hun,  17-547;  40-259:  50-590:  53- 
619:  63-35;  64-22;  70-261;  82- 
366;  87-601. 

App.  Dlv.  6-548:  18-278:  85-531; 
^#5-354;  82-546;  ,^8-244;  89- 
440;  101-256;  112-27;  117- 
154.  843  :  124-728,  781  ;  126- 
389;  180-617;  132-200;  140- 
531 ;  150-643  ;  158-887  ;  169- 
813;  166-656. 

Ml»<?.  5-53:  6-155:  10-6:  15-235; 
30-394;   33-437;    39-111. 

N.  Y.  Supp.  5-135:  15-857;  19- 
883;  53-330:  54-463.  822:  60- 
820;  62-391:  64-319;  65-321; 
«8-422.  1082 ;  90-432 ;  98- 
104  ;  116-663  ;  115-446  ;  125- 
366;  132-665. 

St.  Rep'r.  8-197:  5-143:  6-768; 
12-1(K5:  31-137:  32-822:  84- 
997;  86-227;  38-870:  40-299; 
41-106;    48-595;    46-844;    63- 

441 
Civ.  Proc.  5-189:  8-91;  9-63,  144. 
Abb.  N.  C.  28-435. 
N.  Y.  Super.  52-370. 
Daly,  11-116. 
SiibA.    lO. 

App.  Dlv.  82-547:  124-728. 
MlBC.  50-48 ;  56-162. 

Sa1»d.  11. 

App.   Dlv.  124-728. 
S«t»d.  12. 

App.  Dlv.  124-728. 
48T. 

N.  T.  189-889.  ^^^ 

App.  Dlv.  20-215;  29-572:  127- 
1 50  ;  147-890 ;  156-430 ;  159- 
800. 


Misc.  13-137,  759 ;  59-152. 

N.   Y.  Supp.  132-155. 
488. 

N.  Y.  83-14;  86-384;  87-250; 
111-544;  119-356;  124-253; 
134-539;  139-389;  157-311; 
160-532;  171-579;  174-281; 
180-333;    198-220. 

Hun,  32-874:  34-604:  63-212;  68- 
207;  77-427;  79-393:  85-502; 
90-593. 

App.  Dlv.  12-168:  13-9:  20-215: 
23-590;  29-575;  41-512;  49- 
267;  65-121;  66-509;  67-70; 
74-62  ;  75-518;  77-617  ;  79-42; 
83-244;  81-377;  87-313:  93- 
404;  98-565;  106-339;  111- 
813;  112-159;  113-57;  114- 
424,  745;  116-495;  119-387; 
120-737;  125-147,  739;  126- 
690;  127-150;  130-862 ;  131- 
95  ;  139-183 ;  141-526 ;  144- 
160 :  146-8 ;  148-81 ;  150- 
430;  163-14;  163-411;  157- 
9,  41;  163-65;  166-312;  170- 
74,  823. 

Misc.  5-588;  9-598;  16-483:  17- 
692:  21-558;  25-551:  28-153; 
80-251,  659;  88-65;  86-10;  37- 
768;  38-54;  39-527:  41-314; 
45-37;   71-332:   91-537 


N.  Y.  Supp.  4-709:  30-878:  39- 
94;  47-733;  64-1065;  58-87;  64- 
521;  73-603;  76-919,  942;  77- 
202:  78-336:  79-286.  303:  82-44. 
817;  84-323.  753;  87-878;  88- 
700  ;  90-848,  977  ;  94-401  ; 
96-639,  946;  97-673,  829;  98- 
286  ;  101-1018  :  1O7-406,  8S3  ; 
110-269;  120-437;  127-1100; 
128-798;  131-1025;  137-968, 
1032;  148-733;  151-850; 
157-79. 

St.  Rep'r.  16-5aS:  21-440:  31- 
256:  32-273:  35-200;  36-859; 
37-214:  38-956:  41-469;  44- 
294:  52-93:  53-369. 

Civ.  Proc.  6-a52:  12-283. 

Abb.  N.  C.  19-276;  24-458;  80- 
428 

N.  Y.'  Ann.  Gas.  16-279,  n. 
Sabd.  1. 

N.   Y.   63-176;   111-544. 

Hud,  35-456. 

App.   Dlv.  44-420. 

Misc.  20-49. 

N.  Y.   Supp.  45-741;  128-436. 

Civ.  Proc.  18-405. 

Daly,  13-305. 
Svbd.  2. 

N.  Y.  42-283:  66-459;  74-495; 
88-152:  106-446;  111-544; 
159-265. 

Hun,  85-556. 

App.   Dlv.  67-502;  81-386. 

MiRC.  20-49. 

N,  Y.  Supp.  45-741. 

N.  Y.  Ann.  Cas.  2-278,  n. 
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8abd.  8. 

N.    Y.    40-410;    88-52;    114-350; 
122-(J32;       133-661;       157-301: 
169-265. 
Hun,  31-599;  37-648;  60-556. 
App.    l)!v.   67-73;   81-212;    148- 

81;  lTO-872. 
M  Isc.  8-356 :  1 8-427. 
N.  Y.  Supp.  28-695;  156-713. 
St.  Kep'r.  43-450. 
Snbd.  4. 
N.    Y.    63-637;    77-164;    79-390; 

101-143. 
Hun.     22-446;     33-419;     36-569- 

69-371. 
Anp.   1)1  V.  17-248:  68-180. 
Misc.   20-49;   89-708;   52-376. 
N.   Y.  Supp.  45-741. 
Civ.    VroQ.    14-109. 
Ai)b.  N.  C.  26-218. 
Daly,   13-805. 
Svbd.  5. 
N.    Y.  64-4;   88-28;  94-286;  96- 

444;  166-183. 
Hun,    18-141;    38-120:    48-207. 
App.    IHv.   20-160;   77-456.  464; 

128-46. 
Misc.  23-600. 

N.   1'.   Supp.   10-303;  68-420. 
Abb.  N.  C.  16-469. 
Snbd.  6. 
N.  Y.  28-438:  33-43:  37-872;  38- 
39:  45-708:  47-493;  62-475;  63- 
489;   139-243. 
Hun,     15-482;     24-450;     32-389: 

35-41;   41-.-i72:   54-583. 
App.    DIv.    14-261:    39-418;    74- 
62:     77-450;     7S-207:     .S4-4:v>' 
93-:i21  ;        96-438;        163-65; 
106-833. 
Misc.   38-.- 4  ;    66-385  ;    79-84. 
K.    Y.    Supp,    10-803;    126-440; 

13J>-;U1  :    152-329. 
St.  Rep'r.  40-005. 
Civ.  I»roc.  4-237:  17-60. 
Abb.  N.  C.  15-477. 
Snbd.  7. 
N.   V.  38-21;  50-487:  56-332:  58. 
237:     60-427:     90-286;     94-22, 
1)0-444:    165-183. 
Hun.  5-5,S3:  26-109:  41-572;  82- 

307:   90-359. 
Ann.     DIr.  •60-54.S:    67-K02:    Pr^- 
210;  94-410  ;  95-434;  113-802; 
166-r,12;    170-517. 
Misc.   lO-iJ:   11-207:   13-7'n-   10- 

00:   3J»-040;  50-49:   62-198. 
N.    Y.    Supp.    35-942:    152-173; 

156-494. 
St.  Rpp'r.  46-033. 
Civ.  ppoc.  7-.^.8:  9-36. 
Snbd.  8. 

N  V.  40-410:  71-1:  73-211:  jr. 
171:  .«3-100:  90-286:  92-70: 
101-32S:  123-458;  143-6a-); 
166-451. 


Hun,  69-373:  92-25. 

App.   Div.    73-145  ;    T9-41 ;  168- 

65;   166-312. 
Misc.   8-356;    11-207;   aO-4S:  4ft> 

54. 

N.   Y.   Supp.  28-695:  4«-741. 

St.    Rep'r.    11-283;    36-211:  »- 
279 

Civ.  Proc,  18-74. 

Abb.  N.  C.  15-432. 
Snbd.  9 

N.   Y.   Supp.   152-173. 
489 

App.   Div.   111-813. 

Misc.  37-251. 

N.  Y.   Supp.  89-94;   8IMS93;  98- 
286;    148-733. 
490. 

.N.  Y.  108-445;  184-5S9. 

Hun.  83-419. 

App.  DIv.  40-526:  TK-H18:  SS-S" . 
90-550;    116-67:    168-464. 

MLsr.  8-492:  16-«l:  ls-427:  20- 
49  ;  24-487  ;  40-54  :  46-404. 

N.  Y.  Siipp.  28-778:  46-74<v  5S- 
85;  78-.3.'?ft:  79-751:  8l-71tt: 
86-412  :  92-.' 75  ;  98-_»8<; :  101- 
186;    181-1026;    187-96& 

Civ.  Proc.  21-383. 
491. 

N.  Y.  Supp.  98-286. 
492. 

Hun.  TT-427. 

App.  Div.  63-292:  147-390. 

Misc.   24-389;   27-97:   54-15$ 

N.  Y.  Supp.  65-812;  9S-l*86: 
103-822;  132-155. 

Civ.  Proc.  19-44& 
493. 

Hun,  77-427. 

App.   DIv.   2-559:  99-30. 

Misc.  19-:»16;  61-260. 

N.  Y.  Supp.  44-41II:  47-264:  SO- 
711;  98-286;  118-716;  140- 
778;  157-098. 

Civ.  Proc.  19-448. 
194. 

N.   Y.   108-12S:  12S-45;  1.10-32. 

Hun.  70-371:  77-427. 

App.  IMv.  1-222:  «8-3a':  K»- 
292:  68-356:  66-M)7:  TT-3H: 
86-516:  89-540:  108-279; 
104-197;  116-136;  113-81: 
1?O-i70;  125-4.^.":  I37-.TI1: 
129-18  :  188-859  ;  1S9-811 : 
153-644:   159-800. 

Misc.  6-45:  10-2a-»:  18-648:  »- 
421:  81-!>p4:  32-47.  639:  M- 
126:  34-51:  86-7:  37-lJ®:  8»- 
545;  41-314.  474:  48-214, 
413;   48-199:   89-5T7. 

X.  V.  Snnn,  rtT-l'Ti:  AS-S12:  ••- 
480:  72-45:  T8.,V1 :  74-838: 
79-245:  83-762:  92-1052:  »- 
505  :  97-02 :  98-286.  1018 : 
113-214:  llT-889. 
Civ.  Proc  19-44& 


lOlO 


KOTB& 


N.  Y.  Ann.  Caa.  1-74,  266;  8-386; 
W— 409. 

N.    Y.   128-48;  800-291. 
Ilim.  80-20. 

App.  Dlv.   1-222;   113-81. 
Mi»c.  7-2:  0-56;  20-48;  80-347. 
N.     Y.     Supp,     45-740;     86-577; 

08-286,  1018. 
St.  Kepr.  34-294;. 41-576. 
Svhd.  1. 

:;.    Y.  88-258. 

9iii»d.  a. 

II  uu.  47-288. 
Snbd.  8. 

Hud.  21-326. 

St.   Rep'r.  42-694;  62-260. 

Abb.    N.   C.   20-345;   22-806;   80- 

294. 
Siit»d.  4. 

X.  Y.  90-298. 

Hun,  44-343. 

App.    Div.   28-395;   40-526. 

Misc.   24—487 

X.  Y.  Supp.  16-555;  58-880;  68- 

85. 
Civ.  Proc.  4-368;  10-99. 
Snbd.  6. 

App.    DlT.  23-395;  44-690. 
Misc.  86-10. 
St,   Rep'r.  28-71. 
4fKI. 

N.   Y.  128-45. 

Hun,  80-26. 

App.    DIv.   1-222;  40-526. 

Mi>»c.  20-49;  24-487. 

N.    Y.   Supp.  46-740;  68-85:  08- 

286;   167-79. 
49T. 

X.   Y.  37-600;  174-274. 

App.    Dly.    9-240:    29-3:    41-200 

«3-2r»2:      117-30:      119-333; 

130-.'i49;    131-126;    137-300; 

139-SOO;    170-518. 
Misc.    0O-77. 
N.   Y.  Supp.  5G-480;  70-393;  08- 

286:         101-1088:         113-21."; 

121-718;     162-955;     166-494. 
How.  9-378. 
Keyes,  8-157. 

N."  Y.  110-348:  128-45,  56:  120- 
237;  136-655:  150-44:  171-570: 
180-333;    108-220. 

Hun,    76-223;    77-103;    70-540. 

App.  Dlr.  2-288:  13-9:  14-201; 
20-116,  215:  28-590:  42-4.-1 
43-560;  82-80;  84-377.  430: 
08-321 ;  96-434 ;  107-137 : 
109-559;  114-424.  745:  ItV. 
405;  119-3«7;  120-737 :  12.1- 
4f»:  126-730:  132-.->37:  !?«"- 
675;  144-1.50:  146-P  :  117. 
149;  148-80:  16O.4.<i0:  IfOi. 
14:  167-304:  168.65:  166- 
812,  888;  170-872.  I 


Misc.  6-588:  6-893:  9-598;  10- 
327:  13-187;  22-279.  288,  436; 
27-203:  28-153:  30-G59;  82- 
284:  87-768;  41-318:  42-30: 
44-16;  69-152;  66-110;  91- 
537. 

N.  Y.  Supp.  20-934;  30-800;  48- 
821,  1072;  60-927;  64-620;  76- 
942;  84-753;  87-878;  88-700; 
94-954;  06-639,  946;  97-673; 
08-286;  1O1-1018 ;  107-883  ; 
110-374:  116-1115:  120- 
437  ;  128-798  ;  137-1032  ; 
142-241;     161-800;     166-713. 

St.    Rep'r.    14-909:    15-587. 

Civ.    I»roc.    14-365;   21-383 

N.  Y.  Ann.  Cas.  1-266. 
409 

N.'  Y  107-61:  108-12:  114-:i59: 
119-348;  122-631:  124-24,  108- 
128-58:  129-237:  133-407 
136-655:  141-199:  150-44:  172- 
471;  180-3;i3:  186-18;  198- 
220;  200-21  ;  217-198. 

Hun,  72-392;  76-223.  544:  77- 
lOJ;  78-442:  70-540;  81-21: 
82-364;  85-173.  509;  86-307; 
87-426;  00-593;   01-612. 

App.  Plv.  2-83.  288:  6-548;  8- 
335;  12-168:  13-9.  837:  16-452. 
625:  18-566;  20-116.  195.  215. 
23-590:  24-444:  33-41:  30- 
418:  43-560;  44-162:  67-73. 
439;  78-142:  79-42:  80-343:  «3- 
216  :  84-430:  80-585  :  0.1-.':21  ; 
06-434  ;  107-137  ;  109-559  ; 
111-813-  112-159;  114-424, 
745:  116-405:  110-387:  12.3- 
46;  132-.537;  13,3-675:  138- 
561:  141-526:  1 44-1. no  :  146- 
8-  147-150,  390;  148-80; 
150-430:  163-14.  411:  157- 
304:  163-65,  839;  1^6-312. 
883;   170-872. 

Misc.  5-588:  6-80.  393:  8-476:  O- 
598:  10-6:  18-71.  1.87:  16-.5.16- 
17-097:  18-11.^  175:  22-270. 
2R3.  436:  23-600:  28-1  m:  .io- 
659;  32-284:  37-768:  41-.314: 
42-30  :  44-16  :  45-:^7  :  56-72  • 
50-152:  62-57;  66-110;  68- 
382,  01-536. 

N.  Y.  Snnp.  20-934:  30-567.  860. 
904;  45-64:  4S-821.  1072:  50- 
927:  56-.33S:  60-600:  64-520: 
74-656:  76-942:  82-44:  84-7"^ 
83-a")4:  87-S78:  88-700:  89- 
693  :  00-848  ;  04-954  :  05-36  : 
0«-rm6,  046:  07-673:  101- 
1 01  .s  :  lo.-s-i  1 00  :  107-8.<iM  : 
110-374;  116-1115;  120- 
.^23.  437;  123-294:  125-4: 
12#t-440:  127-150:  128-79P; 
1.12-155.    289:    13.3-118;    137- 


S911 


or«.   1032:  i38-n4i 

148-73:^:  140-262' 
152-320;  156-718  ' 
St.  Rep'r,  60^756. 


142-241 

151-850 


r 
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CiT.  Pioc.  14-106.  246,  297. 
N.  y.  Super.  57-28. 

ooo. 

N.  Y.  130-511;  166-256;  184- 
119 ;  191-461 ;  194-476  ;  200- 
291;  21O-405;  216-241. 

Hun.  25-586;  82-413;  33-143; 
S6-333;  71-525;  92-2. 

Add.  Div.  20-12;  30-573;  67-211; 
W-190;  61-65;  67-411;  69-280; 
74-44;  76-367;  77-314,  416;  80- 
150;  84-306.  439;  85-108:  86- 
646:  87-313.  494;  88-182.  497; 
91-304;  93-308;  95-164;  97- 
642  ;  100-352  ;  104-21 ;  109- 
559;  116-857;  117-526,  834; 
llH-01;      119-480;      120-249, 

124- 


135-499;  137-192.  234.  714; 
140-146  ;  141-661 ;  145-748  ; 
15O-660 ;  153-58 ;  154-463 ; 
157-429,  681;  158-500.  617; 
169-516;  162-233,  467;  163- 
56;  164-582;  165-43-119; 
167-151,  613. 
Misc.  6-305:  7-321;  11-86:  12- 
681;  19-400.  426:  22-276.  280; 
25-13;  30-155:  31-378;  32-164, 
661;  33-125.  572;  34-50.  89.  310, 
468.  628.  693;  35-318;  36-251: 
37-158,  197,  252;  38-294;  39- 
645,  635;  40-.552;  41-314;  42- 
76,  2'i4;  45-324;  46-300,  308, 
404.  446:  47-109.  238;  56- 
472;  59-223;  63-259,  437; 
70-363;   91-364. 


1116:    71-144;    72-641:    73-641; 

74-661.     837;     75-291;     77-229, 

896:   79-245:    80-518.    5.">2,   615; 

82-531;    84-323.    9.S4:    85-197; 

88-528:    90-298:     01-828:     92- 

675;  93-189.  334.  480;  96-966; 

08-232  :     10O-119  ;      102-647  : 

103-1026;    107-490;    108-881: 

110-413;     112-650;     113-214; 

115-141;     116-4,56.     663.     947; 

117-339.    935;    119-297;    121- 

1048,      1100:      122-41.      .369; 

123-240  ;    128-892  ;    136-256  ; 

187-1043;    138-387;    139-68; 

140-1R3:     143-706;    144-546; 

147-931;     148-775;     150-719; 

164-872;    156-869. 
St.    Rep'r.    1-527;   8-501:   45-636. 
Civ.  Proc.  5-176:  6-41;  9-81. 
Abb.  N.  C.  18-151:  24-156. 
N.  Y.  Super.  59-420. 
N.  Y.  Ann.  Cas.  8-889;  9-242,  409; 

10-173. 
Snbd.  1. 

N.  Y.  45-468;  47-430:  74-61:  94- 

329;  98-511;  101-84S;  110-151, 


624;     115-660;    124-536;    142- 
134;  170-1. 

Hun,  24-348;  83-367.  545;  40- 
246;    43-309;    69-136;    78-5L 

App.  Div.  5-129;  13-183;  17-329: 
24-133:  26-355:  62-437;  65- 
175;  80-5;  129-15;  141-661; 
160-680;    168-762. 

Misc.  11-622:  16-631:  17-33:  2S- 
538;    88-294;    63-182;    64-43. 

N.  Y.  Supp.  29-276:  32-794;  68- 
682;    «6-641;    ll«-578. 

St.  Rep'r.  16-177;  24-418;  8T- 
548;  49-88;  67-247.  584. 

Cl%'.  Proc.  4-9.  342;  6-374;  9-W; 
14-444 

Abb.  N.  C.  16-260,  270;  23-4QL 
Snbd.  2. 

N.  Y.  47-487;  60-19;  76-5U:  81- 
468;  143-167;  164-28S;  157- 
214;  167-183;  168-117. 

Hun,    43-525;   60-240:    70-23. 

App.  Div.  11-99;  48-557;  58-l»; 
80-2;  84-106;  124-783;  127- 
343;  129-15. 

Misc.  20-50;  22-581;  24-555;  »- 
10. 
.   N.   Y.    Supp.  6-501.   559. 

St.  Repr.  4-128;  7-93;  ll-«: 
36-915;  39-142;  46-536;  68- 
488 

Civ.   Proc.  15-213. 

Abb.  N.  C.  18-377. 

N.  Y.  Super.  49-205;  50-406. 

N.   Y.  Ann.  Cas.  10-361. 
601. 

N.  Y.  47-426;  68-240;  66-619;  OT- 
103;  67-48;  80-162,  560:  87- 
501;  88-258;  89-49S:  97-410; 
107-40:  110^55:  122-367;  IW- 
108;  128-63;  181-149:  138- 
47.5.  522;  137-240;  143-544: 
166-404;  166-2»5;  166-2S6; 
186-364;  2OO-290:  207-349; 
213-29;  215-556;  216-241. 

Hun.  30-522:  38-481;  41-162:  58- 
376;  61-178;  69-92;  70-23:  71- 
525;  77-467:  78-21:  85-556; 
86-276;  88-258;  92-396. 

App.  Dly.  4-424:  12-81:  15-104; 
17-248;  18-566:  28-396;  «- 
208;  26-554;  27-610;  40-536: 
44-583:  47-.-)3:  49-.5S6;  5«-13S. 
317;  61-49;  62-251;  67-211; 
58-252;  67-412;  72-213:  73- 
38:  80-150:  81-386:  82-2*. 
624;  84-230:  86-387;  91-383: 
98-575:  100-413:  10»-2n; 
113-602;  116-721;  118-207, 
407.  411;  12O-.'>00;  184-7S.3: 
129-603:  180-845:  181-389. 
919;  182-538;  137-192.  231 
239.  474.  71?:  139-193;  142- 
51ft:  14.^1-7.^9:  144-4.^4:  145- 
213  ;  146-541 ;  160-658 :  157- 
292.  420.  680;  188-616:  159- 
677;    168-921;    164-470.  708; 
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ieB-08,  140;  167-605.  606. 
610;    l«8-787;    170-215. 

Misc.  i:fi-370  ;  l«-97  ;  17-560  ;  20- 
49.  504;  2:2-104;  23-512;  24- 
587;  25-569;  20-728:  28-522; 
83-758;  34-50,  588;  35-102; 
42-661;  44-56;  45-349;  47- 
fill:  4»-96.  90;  54-594;  50- 
164;  60-247;  67-256 ;  68-593  ; 
70-363.  425;  72-845;  70-241, 
424;    87-175. 

N.  Y.  Supp.  6-549;  15-556:  28- 
871;  33-50;  46-34;  47-717;  48- 
226,  808;  50-1008;  62-1024;  53- 
881;  56-1028;  58-85.  360;  61- 
581.  970;  62-244;  63-942.  978; 
64-391.  749;  65-379,  711;  68- 
542,  812;  73-641;  76-191,  371; 
SO-552:  81-381.   452.  1052:  83- 

■  760;  86-843;  90-344;  91-179, 
570  :  94-456 ;  WI-716  ;  98-772  ; 
103-554,  873;  104-1118;  106- 
119;  113-573;  115-273;  116- 
1 1 15  ;  120-431  ;  121-825. 
1048;  122-41,  369;  123-240; 
12S-892  ;  131-267  ;  185-44  ; 
189-844 :  141-549:  142-382, 
416  ;  143-916  ;  147-913  :  148- 
268,  292  ;  149-503  ;  150-391  ; 
151-54;   155-1066. 

St.  Rep'r.  12-507;  15-185;  23- 
356;  28-446:  34-631;  39-981: 
41-,577;  43-371;  44-252;  54-89; 
67-247. 

Civ.  Proc.  10-189.  236;  18-90; 
19-58;  21-82, 

Abb.   N.   C.  23-60.  268. 

N.  Y.  Super.  59-364. 

Dally   Reg.  33-1421. 

N.  Y.  Ann.  Cas.  9-242;  10-361. 

9ifti»d«  1. 

N.  Y.  56-420;  61-226;  82-271; 
84-272;  93-552:  118-258;  128- 
295:  131-72;  132-472;  143-547; 
144.^4  •   155-171. 

Hnn.  22-52:  33-465;  37-387;  44- 

10;      50-589;      52-226;     65-77: 

67-142;    72-463:   81-420. 
App.     DIv.    30-477;    38-550:    49- 

200;  67-410;   73-40;   76-519; 

120-500 ;     124-783  •     157-292, 

682;    166-867. 
MiJT.     10-120.    223;    16-341;    21- 

512,  713;  27-147;  83-428. 
N.    Y.    8nr>p.    31-7:    52-387:    66- 

426  :  64-1  :-6  :  78-600  :  87-717  ; 

96-403 ;     130-313 ;     141-549 ; 

142-785;   151-702. 
St.    Rep'r.    14-97:    17-181;    19- 

486  :  35-278  :  38-477  ;  39-171  ; 

49-209;   63-438. 
Civ.  Proc.  4-367;  8-120,  335;  15- 

."tS,  236. 
Abb.  N.  C.  15-177. 
N.  Y.  Ann.  Cas.  5-238. 


Sabd.  a. 

N.  Y.  50-17;  82-10;  84-272;  89- 

508;  164-119. 
Hun,     40-497;     48-525;     44-843; 

53-626;  55-264. 
App.     Div.    5-517;     53-345;    72- 

213;    84-230;    118-776;    182- 

277;   157-292.    681. 
Mlse.  7-152;  14-485;  16-341;  17- 

853;   64-14;  89-406. 
N.    Y.    Supp.    67-056;    108-698; 

117-26 ;     118-799 ;     141-549 ; 

142-785;    151-702;    152-240. 
St.  Rep'r.  30-313;  43-155. 
Civ.  Proc.  7-291 ;  10-69;  11-210. 
Abb.  N.  C.  15-342;  20-222. 
502. 

N.    Y.    107-40;    155-404;    186- 

364;    216-241. 
Hun.     42-283;     50-240:     85-414; 

92-301. 
App.   Dlv.   10-194;  82-624;   118- 

602  ;   181-380  ;   132-277  ;  136- 

496;    137-237,   715;    157-380; 

164-471. 
Misc.  12-57:  17-569;  20-504;  89- 

576;  64-48;  70-425;  84-33. 
N.    Y.    Supp.    6-549;    33-50;    49- 

972;     81-1052;     96-568;     98- 

772;    121-189;    122-41;    126- 

974;  188-139;  142-258;  146- 

984 
St.   Rep'r.  24-918;   42-694;  45- 

490;  60-677. 
Sabd.  1. 

N.  Y.  65-270;  165-672;  159-548; 

164-119. 
Hun,     26-367;     85-339;     40-187; 

63-626;   55-502;  69-92. 
App.    Dlv.    15-601;    82-492;    T7- 

254;   110-672;    132-277. 
Misc.    10-222;    12-198;    21-717; 

54-387. 
N.    Y.    Supp.    28-1060:    80-1058; 

48-140:    79-208;    117-26. 
St.    Rep'r.    12-507;    23-356;    27- 

359:   53-162. 
Civ.  Proc.  10-84. 
Snbd.  2. 
Hun.  24-97;  78-20. 
App.    Dlv.    26-206;    82-158;    92- 

165;   144-439. 
Misc.   14-484  ;  58-459. 
N.    Y.    Supp.    35-699;    86-1121; 

108-1042. 
Snbd.  3. 
N.   Y.  92-76;  124-24;  189-534. 
Hun,  40-497. 

App.  Dlv.  182-277  ;  144-437. 
Misc.  13-41:  23-247:  24-.'>7S. 
N.     y.     Supp.     29-66;     117-26; 

120-r).<?7. 
Civ.   Proc.   10-86.  236. 
Abb.  N.  r.  20-293.    • 
503. 

.    N.  Y.   200-292;   216-241. 
Hnn.   13-461. 
Ml8c.    12-197;   89-537. 
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N.  Y.  Supp.   1436-705. 
Abb.  N.  C.  15-172. 
604. 

200-292. 
ia-197. 
Supp.   120-431. 


N.  Y. 

Misc. 

N.  Y. 
605. 

N.  Y. 

A  pp. 

Misc. 

N.  Y. 
600. 

11  un. 


50-574. 

Dlv.    25-208;    110-687. 
20-122;  40-99. 
Supp.  50-1100. 


App. 
Mis 


41-278. 

Div.   14-433;   lOH-229. 
8-150;  92-598. 
Supp.  20-7UH:  20-303;  5«- 
104-850;  155-581;  150- 


Isc. 
N.  Y. 

1100 

538 

St.   Uep'r.  4-674. 
507. 

N.    Y.    107-35;   213-33. 

Hud.   74-123;   78-52.  80;   79-571; 

144-518;    150-124. 

Div.  4-425;  27-519;  28-377; 

i3-454;    37-610;     44-439;     58- 

357;  0O-69;  73-112;  77-416;  80- 


APJIi 


150;    103-279,    282 
119-480;    124-573 


127-342  ; 
13.3-303 ; 

144-.'>1S  ; 

102-468  ; 

Misc.  0-30S; 
275.     024: 
20-300; 
2O-0M2; 


128-473 
1.37-029; 
150-124 ; 

108-968 
10-204;  14-332; 
10-3.     10.     400, 
22-531:  25-10.   13. 
.lo-irM:    .3JI-125: 


1 13-834 

125-4.35; 

120-16  ; 

130-348 ; 

150-516; 

100-249. 

10- 


420: 
551 : 
34- 
89- 


50.    5H9;    35-320:    37-252; 
547,    6.^">;    44-208;    58-197. 

N.  Y.  Supp.  20-2rs*i:  30-H()9.  045: 
33-332.  414:  50-500;  SI-I.'m: 
53-820;  50-258;  57-1.55;  58- 
820;  09-132,  728;  71-144;  70- 
402;  79-312;  80-552,  615;  92- 
1052;  lO:i-1026;  112-830 
113-214;  114-220;  ll.%-141 
121-1109;  120-481;  144-646 
154-464;    157-385,    305. 

St.   Rcp'r.   12-506. 

Abb.  N.  C.  29-209. 

N.    Y.   Add.   Cas.   1-72;  5-63;   8- 
386;  9-409. 
608. 

N.  Y.  109-329. 

Hun,  02-553;  74-123. 

App.  Div.  52-449:  03-61:  T7-416: 
80-516;  103-275.  282;  lOO- 
1 50  :  107- 1 0  ;  11 3-660,  834  ; 
12.'S-435;  128-345.  847:  130- 
316.  566:  144-518;  153-648; 
100-141;   107-013. 

Misc.  14-322;  19-400;  25-245; 
30-43,  48:  .3.3-1.32 ;  34-588;  35- 
:\20:  41-314;  40-146;  51-.'>00; 
70-l.'?6. 

N.  Y.  Supp.  51-1.55;  55-62:  05- 
73:  07-1024;  70-369;  71-144, 
348;    TO-312;    88-762  ;  87-494  ; 


S5-,->28; 
121-718; 


92-1025,  1052;  112-748;  124- 

785;   128^31:   188.720. 
Civ.  Proc.  23-187. 
Abb.  N.  C.  31-56. 
N.  Y.  Ann.  Cas.  1-73. 
509. 

N.  Y.  200-291. 
Hun.  22-586. 

App.    DlT.   187-609;    15l>-577. 
Misc.  12-197. 

N.  Y.'  Supp.  £21-1048:  132-421. 
N.  Y.  Ann.  Cas.  2-281. 
App.   DlT.   114-608. 
510. 

N.  Y.  Supp.  99-1052. 
511. 

N.  Y.  130-458. 

Hun.  25-277;  B3-191. 

App.   DiY.  49-384;  90-500;  114- 

608;  130-569;   137-400. 
Misc.   15-124;  54-7o. 
X.     Y.     Supp.     <W-572 

104-494 ;     115-34 ; 

128-707;    132-385. 
Clr.   Proc.   19-373. 
N.    Y.    Super.  48-203;  54-8:  57" 

120. 
512. 

Hun,  25-277. 

App.  DiY.  49-384;  114-608. 
Week.   Dig.   10-213. 
513. 
N.   Y.   210-241. 
App.    Div.    114-603. 
.Mi.sc.    74-482. 
N.  Y,   Supp.  99-1052. 
514. 

N.    Y.    109-219;    200-291.   292', 

212-36. 
Hun,  87-245. 
App.  Div.  21-7;  22-476;  8«-182; 

0,3- 121:      1 00-.352  ;      1 1 4-«» : 

119-.'>70;    137-314;    188-439: 

141-427:    141-niO. 
Miac.  8-224  ;  11-85  ;  15-461  i 

575:  02-91. 
N.  Y.  Supp.  2S-564:  32-814; 

1047:    47-204:    48-30:    86-976; 

91-828:      92-736;      115-1011; 

110-597;    122-29.    800; 

25,   728,    817:    167-698. 
St.  Rep'r.  4-127. 
Clr.  Proc.  19-63.  315. 
How.  54-211;  60-48. 
515. 

N.    Y.    160-257;    198-453; 

291. 
Hud,  89-370. 
App.      Div.      92-165:      188-438; 

141-910;    142-4.32;   143-285. 
Misc.  02-01. 
N.    Y.    Supp.    80-1122;  «»-5W; 

115-1011;    122-800;   126-723. 

817 
rir.  Proc.  1-204. 
510. 

N.    Y.    125-660;    169-219;  IW- 

453;  219-86. 
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fiun,  78-80;  74-424;  79-389;  80- 

66. 
App.  DIv.  lR-476;  51-C07;  71-37; 

84^80;    86-&46;    87-2C1;    0»- 

121;   111-319;  1141-801;  12M- 

323;  137-576;  138-468;  140- 

872:    141-478;    141-871.   910; 

148-574,    869;   144-408;    14»- 

901  ;    150-93  ;    152-707  ;    162- 

283. 
lAisc'    8-224;     59-265;     62-91; 

90-6. 
N.   Y.  Supp.  29-770:  44-486:  64- 

63  :   75-678  ;  88-756  ;   84-319  ; 

112-675:    115-1011:    182-237, 

822;    125-710;     12G-324.    478. 

723;    129-288;    i:i4-747,    812; 

146-1072;  147-606;  168-1081; 

1S7-682. 
Civ.   Proc.  19-66,  68. 
Abb.  N.  C.  21-68. 
How.  62-253. 

N.  Y.  Ann.  Cas.  4-219;  7-886. 
SIT. 

N.  Y.  81-251, 
N.  Y.  Super.  46-21. 
"Week.  Dfe.  9-274. 
S18. 

Hun.     21-340;     26-661;     77-428; 

88-594 
App.  Dlv*  127-150;  131-95;  144- 

550. 
N.  Y.  Snpp.  84-891;  98-557. 

N.    Y.    97-370;    188-433;    170- 

489;  184-120;  216-224. 
Hun,  92-242. 
App.  DiT.  11-98;  39-418:  40-304; 

68-305;        85-46;        110-394; 

127-150;    1.^*0-637;    131-042; 

132-400;    149-204;    159-516; 

162-468;     165-118;     166-3f)3. 
MlBC.  11-218;  13-137;  14-80:  29- 

524.  629  ;  89-529  ;  46-237  ;  56- 

472  :  68-236. 

N.  Y.  Supp.  28-564:  60-»9G;  61- 
188;  71-920;  82-1005;  97- 
88:  111-354;  116-700;  141- 
240;  144-546;  150-719  ;  151- 
906. 

N.  Y.  Super.  50-305. 

N.  Y.  87-40:  138-291;  188-55. 
▲pp.     Dir.    88-69;    93-166;    94- 

440:    160-414;   167-585. 
Misc.   29-572:   49-336. 
N.   Y.   Supp.  88-235;  152-817. 
Civ.  Proc.  14-6. 
How.  64-509. 
Law  Bull.  4-18. 
521. 

N.  Y.  1 30-406;  135-458. 

Hnn.     36-168;     48-521:     50-23G: 

60-292;  77-427;  78-57;  79-lfi4: 

H5-84:  87-340. 
Apn.    niT.    36-186,    608:    40-623; 

49-422;  58-284;  59-62;  61-190; 


73-^00;  105-56;  108-817;  114- 
1,31);    115-351;    116-82;    119- 

:\H2,  3JH ;  124-812;  136-149; 
139-316:  149-477,  535;  150- 
833;  154-236;  159-817. 

Misc.  8-472:  26-.39:  27-122;  41- 
618  ;  67-572 ;  69-820 ;  74-522  ; 
77-282. 

N.  Y.  Supp.  55-179;  56-362:  59- 
516;  63-422;  68-806:  69-86; 
70-487  :  76-851  ;  95-788 ;  97- 
2,34 ;  99-618:  101-241  ;  120- 
415  :  123-1026  :  124-757  ;  183- 
1078;  184-87;  186-287;  188- 
859;  140-1&3;  144-476;  145- 
432. 

St.   Kep'r.  3-175. 

N.  Y.  Ann.  Cas.  2-118. 
622. 

N.  y.  114-518;  185-189:  169- 
217;   184-157;  216-027. 

Hun.  46-1;  61-248;  65-358:  69- 
456;    7:S-80;    82-296;   86-86. 

App.  DIv.  16-205:  20-167;  22- 
646;  23-212;  30-287:  81-301; 
88-162;  49-422;  50-533:  51- 
800;  68-421.  438;  65-112:  «9- 
448:  76-114;  8O-0:  81-143;' 84- 
480;  89-92:  95-147;  97-54,  67; 
98-210;  111-310;  116-400; 
141-912;  145-571;  149-536, 
901  ;  151-500  ;  163-722  ;  165- 
119;   169-416. 

Misc.  7-642;  8-225;  9-390:  ^1- 
47:  15-26;  17-33;  19-426;  22- 
100,  538  ;  26-79,  696  ;  27-704  ; 
40-305:  44-497;  45-340;  62- 
91;  67-572;  91-232. 

N.  Y.  Supp.  48-531,  1054;  51-967, 
56-542;  68-422:  70-1130;  71- 
62;  72-573:  74-1026;  78-782; 
80-1085:  87-768;  88-745;  89- 
658;  9O-;u0:  97-744:  115- 
1011  ;  126-723  ;  120-879  ; 
i;i7-962;  150-719;  15;j-1081; 
156-973. 

N.  Y.  Super.  50-141. 

N.  Y.  Ann.  Cas.  5-62. 
623. 

N.  Y.  103-242;  131-490. 

Hun,  33-238;  65-87. 

App.  Dlv.  117-471;  124-784; 
138-713:    165-886. 

Misc.  8-540  :  32-2SS  ;  48-494 ; 
54-249;   87-418;    01-416,   578. 

N.  Y.  Snpp.  20-787:  34-784:  ««- 
366;  95-910;  102-626;  104- 
397;  128-762;  149-591;  151- 
361. 

Civ.  Proc.  6-30:  14-8. 

Abb.  N.  C.  21-214.  ' 
624. 

N.   Y.    110-150. 

Hnn,  46-397. 

App.   Dlv.  84-306;  90-247. 

Misc.  26-202. 

N.   Y.   Supp.  82-648. 


IM» 
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Civ.  Proc.  14-443;  21-28. 
Abb.  N.  C.  14-36. 
Dem.  2-429. 
B26. 

Hun.  33-162;  61-49. 

App.      Div.     86-562;      114-285; 

121-635;   187-879. 
Misc.    20-573;    32-107.    429;    40- 

206;  43-590;  40-306. 
N.  Y.  Supp.  eS-428;  66-745;  83- 

1019;    80-625;   00-769;    106- 

303;  130-873. 
St.   Rep'r.   30-825. 
Civ.  Proc.  7-447;  8-448;  21-60. 
Week.  Dig.    23-286. 
N.  Y.  Ann.  Cas.  7-374. 
Sabd.  1. 

N.  Y.  138-278. 
App.  Div.  47-392 ;  117-124. 
N.  Y.  Supp.  102-886. 
Sabd.  8. 
Hun,  24-348;  27-870;  41-59;  46- 

898;  74-347. 
App.  Div.  84-806;  145-571. 
MUc.     18-628;     26-202;    27-496; 

31-275. 
N.  Y.  Supp.  55-1004;  58-411;  64- 

42. 
St.  Rep'r.  2-275. 
Civ.  Proc.  11-5;  15-264;  10-243. 
Abb.  N.  C.  20-4. 
Daly.  13-36. 
526. 

N.  Y.  54-574  ;  04-574  ;  110-160 ; 

217-108. 
Hun,  25-158;  27-369;  41-58;  40- 

471;  61-49. 
App.     Div.    44-31;    52-482;    OO- 

247;    114-286;    187-879. 
Misc.   7-360;   17-736;  24-52;  32- 

107  ;  43-589  ;  40-306  ;  «M>-357. 
N.  Y.  Supp.  60-407;  65-114,  427; 

80-525;   00-769;    156-1096. 
Civ.   Proc.   0-76:  14-443;   10-241. 
Abb.  N.  C.  20-2. 
Week.  Dig.  15-211. 
N.  Y,  Ann.  Caa.  7-874. 
527. 

N.  Y.  200-291. 
Hun.  33-143:  73-211. 
App.  Div.  170-382. 
N.  Y.   Supp.  48-856. 
How.  67-230. 
528. 

N.  Y.  52-596;  74-307. 

Hun,   13-494:  25-151. 

App.  Div.  52-482;  170-882. 

BdTsc.  30-66  ;  48-495  ;  56-534. 

N.    Y.   Supp.    50-1016;    62-888; 

05-910;  105-948. 
Civ.   Proc.  6-117. 
Week.   Dig.  22-188. 
520. 
App.  D!v.  138-718;  165-885. 
Hun,  65-37. 
N.   Y.  Supp.   151-361. 
Civ.  Proc.  6-80, 
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530. 

Hun.  26-335. 

Misc.  11-647;  50-47;   62-422. 

N.  Y.  Supp.  07-829;  116-«47: 
121-1018. 

Civ.  Proc.  6-412. 

Abb.  N.  C.  18-363. 
631. 

N.   Y.  84-493;  07-272;   120-23. 

Hun.  27-515;  28-215;  40-47;  40- 
283;  50-5;  61-210;  71-2»>: 
72-442;  75-428;  82-359. 

App.  Div.  3-188;  21-236;  33-5<&. 
87-534;  64-615;  65-162:  68- 
488;  69-143;  73-319.  309;  74. 
74;  77-318;  83-63.  629;  fW- 
183.  237;  00-25tt:  114-113: 
116-133.  359;  110-427:  120- 
642;  132-848;  138-787,  898; 
140-889;  146-469;  148-634; 
153-58 ;  150-581 ;  163-542, 
943 

Misc.  10-8;  15-415;  22-145:  24- 
878;  80-301;  36-838;  30^421: 
44-165;  45-202;  47-6;  40- 
321;   63-254;  88-123. 

N.  Y.  Supp.  18-558:  47-669:  49- 
937;  72-248.  593;  74-931;  76. 
672;  77-251;  80-21;  82-490. 
493;  85-428;  88-906;  SO-TM: 
eo-940:  01-872;  08-195;  90- 
681;  1O1-904;  115-124;  116- 
720;  121-424;  123-12.  431; 
125-803;  120-377;  131-271; 
137-1043 ;  143-604  ; 
148-970 ;     153-983; 

St.  Rep'r.  12-71. 

Civ.  Proc.  14-57,  99. 
274;  15-24.  134.  182; 
74.  207;  21-80,  304; 

N.  Y.  Super.  55-156. 

N.  Y.  Ann.  Caa.  6-21.  22L 
532. 

N.  Y.  114-518;  133-247.  _ 

Hun.  47-281;  75-428;  9O-580; 
01-188. 

App.  Div.  16-187;  20-5:  S7-«4: 
(K-87;  58-382;  99-171;  lO*- 
002;  118-481;  140-422;  1«S- 
444 

Misc.' 16-56.  170:  26-298;^ 
234;  60-530:  61-112:  Tl-g; 
72-382 ;  85-148  ;  87-284 ;  89- 
126. 

N.  Y.  Supp.  36-346;  56-1045;  JJ- 
1093;  62-1127;  90-962:^»J- 
93;  104-33;  112-1111;  t»- 
352  ;  127-184  ;  148-174  :  l^*" 
867;    152-882;    153-800. 

St.  Rep'r.  25-3ia 
538. 

N.  Y.  101-834;  133-246L 

Hun,  18-288:  T2-400.      ^^    _.. 

App.  Div.  ^5-384;  84-138.  ^ 
37-575:  42-248:  43-557;  ^fj- 
298;  70-435:  83-550:  JIJ- 
457;  119-675:  128-12;  WJ- 
664;   141-457:    149-46;  »»- 


144-771 : 
16S-124. 

167,    252. 
19-71.  72. 
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490;   159-742;  iei-l&7 ;  162- 
496;   106-209;   168-40. 

Misc.  a  1-47;  14-650;  15-629:  SO- 
699;  22-276;  24-227;  25-231; 
40-107;  44-219;  47-416;  50- 
505;   57-649;   68-»82. 

N.  Y.  Supp.  54-527.  629;  55-73 
S»-19:  «4-2yo;  75-4i>4;  ^ic-lo^ 
SH-1044  ;     1UO-4U6 ;     102-544 

104-100;    107-452:    los-ssr; 
ii:8-SMjT:    laa-soo:    120-201 

132-1053;  13W-177;  144-966 

145-09 ;     140-392 ;     147-576 

151-495  ;     153-864 ;     154-961. 
Si.   Uvp'r.  4-36. 
Abb.    .V.   C.  9-301. 
How.  0-272. 
Week.   Dig.  12-346. 
N.   Y.  Ann.  Cae.  10-426. 
C34. 

N.   Y.   76-397,  564;  85-384;  113- 

662. 
App.  DIv.  34-1.«ll:  38-36:  39-519; 

4»-172 ;     135-374  ;     139-798 ; 

142-79;    16O-703;    168-141. 
Ml9f.     11-139:     20-242;     24-389; 

49-307;  50-281. 
N.  Y.  Supp.  31-1021:  45-794;  40- 

528;    54-629;    100-466 ;    112- 

1107;  120-397;  124k401 ;  153- 

437. 
CiT.  Proc.  7-219;  14-188,  428;  15- 


I>al7,  10n844. 


N.  Y.  09-122:  75-495;  77-182; 
81-246;  87-2S1:  118-179;  177- 
136 ;  194-312,  321. 

Hun,  10-569;  23-200;  73-84;  86- 
482. 

App.  DIv.  16-82,  271;  22-404; 
24-91;  26-74;  89-518;  52-449; 
67-598;  72-184;  74-305:  79-40: 
81-153;  86-616;  109-853;  111- 
482,  489;  120-575;  124-777: 
136-369;  140-314 ;  101-137; 
164-397 

Misc.   14-382;  37-506;  41-856; 

46-487;  65-571. 
N.   Y.  Supp.  05-73;  75-1034;  70- 

429  ;  77-597  ;  88-762  ;  84-764  ; 

96-822 ;     97-908,     911  :     104- 

1081 ;        109-238  ;       120-384  ; 

125-212;   149-801. 
St.  Repr.  12-649. 
Civ.  Proc.  8-138. 
N.  Y.  Super.  62-302. 
630. 

N.  Y.  93-515;  149-476. 
Hun.  23-50;  25-498;  79-563. 
App.   DIv.  4-115;   10-82,  83:  18- 

148;    44-324:     48-293;     52-449 

Oe-250 ;        80-292 ;        80-516  ; 

140-814;  140-897;  148-484. 
Misc.   10-678;  14-332;  42-76. 


N.  Y.  Supp.  60-619:  05-73;  73- 
23;  80-225;  83-762;  105- 
416;  125-212;  132-968. 

St.  Uep'r.  2-84. 

Abb.  N.  C.  31-56l 

How.  07-447. 

N.  Y.  Ann.  Cas.  1-276. 

Law  Bull.  4-31. 
537. 

N.  Y.  74-88;  210-411. 

Hun,   21-3^2:   B?»-375:  88-601. 

App.  DIv.  27-20;  82-171;  85- 
406;  80-579;  01-64;  07-501; 
V<»-411' :  Ki:-101  :  U»-514  ;  118- 
7  ;  120-677  ;  123-809 ;  134- 
759;  138-88;  142-79;  143- 
144  ;  144-551  ;  140-821 ;  149- 
278;  155-119,  122;  157-466; 
159-237. 

MlHC.  0-439 :  13-193:  17-33;  20- 
142;  20-4.S9:  37-51:  39-545:  41- 
313  ;  43-417  :  54-144  ;  50-365  ; 
05-579:    67-228;   88-295. 

N.  Y.  Supp.  50-108:  52-965;  50- 
614;  57-473;  69-1U5 :  105- 
278;  115-141;  124-473;  130- 
781;  133-704;  140-47;  142- 
915;   150-613. 

Civ.  Proc.  19-359. 
688. 

N.   Y.   210-405. 

Hun,   70-574 :  88-601;  92-2. 

App.  DIv.  4-423;  39-425;  Ol- 
64;  123-809;  134-759;  140- 
821;  155-122. 

Misc.  6-510:  26-12;  84-693;  41- 
313;  43-417. 

N.  Y.  Supp.  53-770:  50-614;  09- 
1115;  70-1011;  115-141;  119- 
451  ;  150-613. 

Civ.   Proc.   14-224;  19-375. 

N.  Y.  Ann.  Cas.  9-169. 
539. 

N    Y    141-84 

Hun,'  59-137*;  09-413;  70-488; 
89-11,  572. 

App.  Dlv.  10-609;  23-27:  33-174: 
46-98  ;  87-465  ;  97-136 ;  102- 
584;  1O8-90;  112-15;  102- 
213 

Misc. '7-375:  10-633:  12-80;  24- 
388;  48-212;   91-423. 

N.  Y.  Supp.  48-383;  92-924; 
98-53 

Civ.  Proc.  14-130,  283:  15-56. 
640. 

N.  Y.  141-84. 

Hun.  70-488:  89-11. 

App.  Dlv.  87-465  ;  97-136 ;  108- 
99'   112-15 

Misc.    10-654:    24-888;    91-423. 

N.  Y.   Supp.  98-53. 

Civ.  Proc.  15-56. 
541. 

N.  Y.  141-84. 

Hun,  89-11. 

App.  DIv.  12-198:  28-27;  46-96; 
87-420,  466;  111-874. 
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Misc.    7-37^;   24-388;    91-428. 
.>•.    i.  »upp.  S3-401;  81-299;  »7- 

1)05  ;  156-271. 
Civ.   iroc.   14-130. 
o42. 

N.  Y.  123-138 ;  194-892. 

Hun.  44-530;  60-244. 

App.   DIv.   7-506;   11-522;   13-94; 

20-325;    29-374;    41-411;    63- 

027;  79-22;  85-580;  97-534; 

110-216;      112-15.     122,     128; 

115-348;     117-471;     127-449. 

809;     12H-G04;     130-21;     135- 

362;    137-898;    142-80;    147- 

374;   154-323;   162-893. 
Misc.   8-95;    14-182;   23-445;  26- 

268:   27-50;   41-558;   62-637; 

53-260;    64-302;    67-584;   90- 

77. 
N.  Y.  Supp.  28-1006;  48-788;  68- 

554;    56-480;   58-822;   65-729; 

79-1011;  95-114:  90-216;  97- 

270;  98-53,  83,  136:  100-1029; 

loa-579,    620;    103-77,    1086; 

11U844:       113-RO;       114-459; 

121-718;     147-570:     148-517; 

162-965;   157-308. 
Civ.  Proc.  14-6;  19-161,  878. 
Abb.  N.  C.  20-1;  81-254. 
N.  Y.  Ann.  Cas.  1-25, 
643. 
Hun.  80-516. 
App.   Dlv.   18-94;  112-15;  117- 

472. 
N.  Y.  Supp.  39-564;  102-626,  642. 
Civ.   Proc.  19-63. 
644. 

N.    Y.    101-540;    128-324;    162- 

201;   198-138;   213-165. 
nun.  32-612;  70-47;  74-270. 
App.    Div.   0-379;   11-100;   16-75; 

17-530;   24-134;   27-2:   28-172; 

29-575:     33-554:     41-570:     40- 

168;    48-489;    68-121;    69-281; 

72-290:    77-344;     82-330;    85- 

228;    96-625;      99-285;    102- 

249;    109-518;    112-15;    117- 

236  ;   122-614  ;  123-413  ;  128- 

325  r     133-738:     134-470.     651; 

130-381  ;    144-358;    149-245; 

164-110;  168-288. 
Mij»o.    7-61:    8-495:    11-395;    14- 

427  ;  20-382  ;  42-638 ;  46-254  ; 

46-558. 
N.   Y.   Supp.  28-754;  44-691:  46- 

704;    48-316;    60-886;    68-724; 

61-736;    68-651:    74-661;    79- 

74.  408:  83-315:   92-963;  96- 

519;    98-53:     1OI-1060:     107- 

507.    1110;    112-681;    118-134; 

119-347.  454;  120-1015:  128- 

1042;    149-484;    163-1004. 
St.   Rep'r.  71-25. 
Clr.    Proc.    14-187,    293;    19-448; 

21-82. 
Abb.  N.  0.  27-189:  31-254. 
N.  Y.  Ann.  Cab.  S-121. 


645. 

N.   Y.    181-123. 

Mun,   17-604;  18-346u 

App.  Div.  22-476;  28-512:  30- 
:>iU;  49-366,  640;  62-876;  75- 
23;  76-330;  77-313;  93-323; 
95-125  :  97-54  ;  iaS-296  ;  11«- 
794;  119-793:  124-621;  129- 
18.  694;  136-544;  136-162; 
1 53-902  ;  167-7(5 ;  169-676 ; 
162-467,  559;  164-357:  170- 
63. 

Misc.  26-262;  32-47.  163;  84-38. 
635;  37-867;  89-547.  548:  41- 
573  ;  43-417  :  44-579  ;  61-499; 
63-460;  66-867;  e»-74;  72- 
478;   91-99. 

N.   Y.  Supp.  47-1099:  48-80:  63- 

526;    66-867;    7O-1094;    76-460; 

.77-957;    78-414;    7»-244.    245; 

86-146;   90-133  ;  96-718  ;  104- 

787;    109-221;    113-214;    114- 


597,    931 ;    149-665. 
Civ.  Proc.  7-62,  314;  16-72. 
How.  68-22a 
N.  Y.  Super.  46-414. 
N.  T.  Ann.  Cas.  8-386:  O-4i08;  10- 

1T8. 
646. 

N.  Y    81—14 

Hun.'  lS-92;  26-442;  86-70;  60- 

129. 


App.  Dlv.  18-124:  36-579:  44- 
532;  62-260;  71-418.  ^:  »- 
143;  88-183;  98-815:  11 2-lS: 
116-188;  118-882;  120-661; 
122-250  ;  283  ;  1S6-361 ;  1S7- 
567;  160-124:  169-516. 

Miso.  10-2S:  14-R2:  16-4S3;  20- 
282.  300;  46-202.  266:  49- 
321 ;  63-460 ;  61-438 ;  67-25S, 

N.  Y.  Supp.  70-1128:  76-909.  903. 
83-143;  84-669;  85-1113:  86- 
969:  90-680:  98-58;  99-S41: 
103-835;  106-75;  100-707, 
780  ;  1 1 0-403  :  1 1 1  -872 :  1  «- 
518:  114-890,  8t)S;  IIS-^K: 
122-209.  004 ;  184-684 ;  144- 
546. 

St.  Rcp'r.  69-379. 

Civ.  Proc.  19-56,  68.  331;  91-^ 

Abb.  N.  C.  10-474. 

N.  T.  Ann.  Cas.  7-98. 
647. 

N.  Y.  129-209;  199-530;  90O- 
20;  210-411. 

App.  Dlv.  180-891.  451  5© 
694:  131-9.  203;  132-181,  Wi 
783;  188-71:  184-321.  4<s. 
561  :  136-421.  435.  585:  187- 
501;  188-274.  614.  819;  1»- 
26.  741:  140-1.^5.  439:  1«- 
800:  148-148.  926:  144-165, 
188.  330.  597.  550.  RffO:  148- 
885 ;  149-242,  m,  470 ;  10- 
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553;   158-237.   798;    156-119; 

15T-120,    285,    466;    158-617; 

15»-237,    742,    799;    100-705; 

161-782;   l«4-r>98.   609:   167- 

:)55,    542;    168-257;    160-468. 

792 
Misc.'  60-5&1:    62-262,    491;    64- 

290;     65-309.     555;     66-613; 
-     OT-228.      574,      583;      68-193. 

470;  70-337;  73-402;  74-204, 

239,  661 ;  78-417,  679 ;  79-82. 

249:  82-486;  89-585;   91-675; 

92-247. 
N.    Y.    Sapp.    112-659;    113-789, 

819.     983;     115-34,     64;     117- 

937;     119-705:     120-333.     771. 

969.  971;  121-1110;  122-300; 

123-341,    491  ;    124-473.    504. 

550.    750,    815;    126-90,    709; 

127-697;    128-722,    781.    791, 

931  ;   129-846  :  132-,'>70  ;   183- 

281,    560.    823;     134-7.    694; 

187-1084 ;     139-341 ;     140-47. 

257.  403;   142-195.  915;  144- 

51.     897;     145-789:     153-702, 

876;     155-343.     926;     157-98, 

118. 
S4d» 

N.'  T.  53-640;  67-1;  69-188;  74- 

491;    80-408:    101-1;    122-557; 

125-3^;  159-60;  171-235. 
Hun.   11-38;   18-304;  22-63:  58- 

558. 
App.  DIv.  4-548;  26-616:  29M37; 

08-12:  85-1U4.   579:  Ci8-2;  90- 

206  ;  93-410 ;  96-88  ;  101-598  ; 

107-542;    111-543;    116-337; 

186-282;    14O-i>30 ;    157-295; 

101-765;    166-2. 
MlBO.     18-364:    22-524;    64-117; 

Ge-223;  67-169. 
N.    Y.    Supp.   50-300;  63-59:  66- 

382:    73-935:    74-194;    83-135. 

287;    84-372;  02-29,  220;  96- 

191:    110-49;    116-686;    116- 

1028:      122-1028;       130-889 ; 

142-506;    143-277;    145-897; 

147-78. 
St.  Rep'r.  28-4:  83-25;  38-588. 
Civ.   Proc.  14-320.  352:  16-419. 
Abb.   N.  C.  18-230;  21-257;  28- 

206. 
How.  N.  8.  1-8. 
Daly,  9-516;  14-448. 
N.  Y.  Ann.  Cas.  6-66.  282. 
Sabd.  1. 
Hud.   44-4. 
App.  Dlv.  16-479. 
MUc.  18-99. 
N.  Y.  Snpp.  44-954. 
S«l»d.  2. 

N.     Y.    88.148:    46-849:    61-694; 

S(3-260:    66-456:    68-273:    70- 

486:    77-427.    589:    80-202:    84- 

239:   98-363:   96-100;    103-090: 

126-511 :       1 32-507 :       159-57 : 

171-285. 


Hun.  10-587;  14-519;  20-22;27- 
26;  28-339;  80-9:  83-114;  87- 
508;  44-3;  56-344;  57-594;  58- 
558;  69-149;  72-462. 

App.  Dlr.  16-417;  31-291;  39- 
21;  92-277;  67-514;  68-14:96- 
90 :  104-25  ;  107-541 ;  109- 
756;  116-760;  181-292;  166- 
254. 

Misc.  19-130,  356:  23-723:  29- 
678;  30-535;  36-487:  67-496. 

N.  Y.  Supp.  4-3;  6-406:  9-222; 
16-679:  44-954:  52-9.««:  r»f». 
721;  73-985  ;  99-344;  93-285  ; 
156-166. 

St.  Rep'r.  17-974:  35-500;  30^ 
709:  42-821:  44-16a 

Civ.  Proc.  8-267.  420;  9-225;  14- 
356;  16-16. 

Abb.  N.  C.  16-475;  18-262. 

N.  Y.  Super.  62-236. 
Snbd.  8. 

N.  Y.  70-492. 

Hnn.  80-554. 
Sabd.  4. 

N.  Y.  55-93;  69-156;  67-599;  70- 
486;  214-13. 

Hun.  20-54;  24-639;  26-147;  27- 
267;  29-478;  43-497;  88-373; 
86-29. 

App.  DIv.  1-155:  2-92:  26-513; 
88-249;    52-277:    87-223;    96- 

•  88:  105-286:  117-.'?52:  ISO- 
en  ;  167-296.;  159-481. 

Misc.  11-270;  19-360.  512;  20- 
404;  22-524;  29-678;  46-209. 
215    349. 

N.  y!  Supp.  4-3:  6-897;  6-197; 
31-912:  33-.^C7;  36-978:  45- 
1041;  51-965;  88-1079;  94- 
700;  102-427;  115-455;  144- 
652. 

St.   Hep'r.  S-5(W:  15-a<i9:  23-02; 

80-828;  41-226;  45-293. 
Civ.  Proc.  8-420:  10-170:  12-426; 

14-852;  15-138:  18-278. 
Abb.   N.   C.  20-222:   21-257;   22- 

456;  28-94;  25-395. 
N.  Y.-  Super.  49-274;  60-175.  370. 
Duly,  12-518. 

How.  N.  8.  1-89:  2-621;  8-177. 
N.  Y.  Ann.  Cas.  10-418. 
560. 

N.    Y.   98-363;   94-473;   103-690; 

132-518. 
Hun.  29-288:  87-506. 
App.    Dlv.    31-293:    82-542:    90- 

206:  96-89;  116-337;  127-40. 
Misc.  16-173:  22-524:  29-678;  88- 

831;    68-32;    68-378;    77-412. 
N.    Y.    Supp.    77-900:    108-838; 

116-1114:    186-686. 
St.  Rep'r.  3-289:  4-305;  6-162. 
Civ.    Proc.    14-,^'S0.    354,   438. 
\.    \.   Super.   52-554. 
N.  Y.  Ann.  Cas.  6-66. 


I#18 


NOTWa. 


N.  T.  8S-502;  12S-619. 

Hun.  21-431. 

App.   Dlv.  ^•«-2;   iai«4»S. 

Misc.  58^33.  ^^^ 

N.  Y.  Supp.  «4-48»,  1089;  108- 

838.    ■ 
Bt.  Bep'r.  17-66. 
Civ.  i»roc.  14-354,  438. 

r»«'»2. 

N.  Y.  85-502. 
Him.  212-555;  TS-MT. 
N.  Y.  Bupp.  28-d68:  SS-743. 
St.   Rep'r.  eo-24A. 
How.  01-365. 
653. 

N.    Y.   105-404. 
App.    Dlv.    TO-485. 
Misc.   2a-725;   5H-304. 
N.   Y.   Sttpp.    84-1009;    100-675. 
N.  Y.  Super.  52-236. 
N.  Y.  Ann.  Cm.  0-282. 
App.  Dlv.  148-584. 
555. 

Misc.    46-214. 
How.  39-482. 
Sweeny,  2-351. 
550. 

Him.  15-446:  2».^S8. 
App.    Dlv.    14O-530. 
667. 

N.  Y.  77-589. 

Hull.  14-389. 

App.  Dlv    85-579;  87-223;  111- 

543;    119-89;    140-530;    105- 

2. 
Misc.  11-270;  10-009;  38-331. 
N.    Y.    Supp.    83-287;    97-942; 

1 03-1038  ;    130-839  ;  130-686  ; 

150-440. 
Civ.  Proc.  7-53. 
How.  54-305. 
Week.   Dig.  0-185,  570. 
558. 

N.    Y.    74-491;    126-364;    132- 

519;  214-16. 
Hun.  20-58. 
App.    Dlv.    2-92;    85-579;    122- 

017. 
Mi»c.  e«-223;  «T-1«0. 
N.     Y.     Supp.     110-t028.;     122- 

1028;  134-16;  136-686. 
Clr.  Proc.  15-14;  19-121. 
Abb.  N.  C.  21-257:  22-453. 
Week.  Dig.  16-502. 
560. 

App.    Dlv.  81-341. 

Hun.  16-46;  31-231;  33-114;  58- 

471. 
Misc.  6-438. 

N.  Y.  Sqpp.  60-1047;  88-28T. 
St.  Rep'r.  4-509. 
Civ.  Proc.  15-224:  28-239. 
Abb.   N.  C.  21-821. 
N.  Y.  Super.  59-167. 


666. 

Civ.  Proc.  14-4Mw 
Abb.  N.  C.  21-821. 
561. 

llnm,  33-U4. 
Civ.  Proc.  15-6. 


How.  64-519: 


Misc.   41-554. 

564. 

N.  Y.  68-UO. 
566. 

N.  T.  188-55 

How.  66-1. 
607. 

N.  Y.  12S-864. 

App.  Dlv.  2-338; 

Misc.  66-145. 

N.  Y.  Supp.  7S-977  ;  11S-1009. 

St.  Rep'r.  2-645. 

Civ.  Proc.  16-6;  19-121. 

Duly.  7-108. 

Week.  Dig.  10-456. 


Hun.  14-518;  22-557;  60-137. 
App.    Dlv.    2-338;    16-480;   44- 

390;  121-882;  123-691. 
Misc.  36-836:  38-121;  63^^18. 
N.  Y.  Supp.  74-935;  77-101;  91- 

210;  10«-65. 
Civ.  Proc.  14-4S8;  19-121. 
672. 

N.  Y.  182-520. 

Hnn,  22-13.  491;  44-475;  72-599 

85-878;  88-409. 
App.  Dlv.  31-298:  86-194:  88-2 

91-548. 
Mific.     23-725:    29-516;    49-210 

44-29;  92-150,  285. 
N.    Y.   Supp.   31-23;  32-969:  34- 

848:    52-996:    61-966;    81-AK2: 

68-135  ;        84^489 ;       89-722 ; 

134-12;     146-1066;     ISB-lOt 

536. 
fit.    Rep'r.   8-532;  6-324:  27-306. 
Clr.   Proc.   14-650:  21-294. 
N.  Y.   Super.  64-1.  129. 
N.  ¥.  Ann.  Gas.  4-616;  9^e^ 
673. 

App.  D4t.  68-540. 
Abb.  N.  S.  13-14& 
574. 

Week.  Dig.  28-85. 
676. 
N.    Y.    84-222;   91-562;  114-558. 
Hun.  43-210. 
App.      Div.     62-282;     188-163: 

168-24. 
Misc.  58-33. 
N.   Y.    Supp.  70-1117; 

143-81;   aS.n-80S. 
Civ.  Proc.  11-36L 
Swhd.  1. 

FTttn.  21-4.<t8. 
Misc.  79-564. 
N.   Y.  Supp.  141-21?. 


NOTB8. 


N.    Y.   48.148;   80-202;   165-451. 

Hun,  86-378. 
A  pp.   Div.  »-27a. 
SaHd.  3. 

N.  Y.  118-187;  1S8-564. 

N.  Y.  Supp.  lBO-470. 

Hud.  44-476. 

App.   DiT.  79-426,  427. 

St.  Rep'r.  5-324. 

Civ.  Proc.  11-409;  12-248. 

Abb.  N.  C.  19-58. 

N.  Y.  Ann.  Cm.  7-211. 

How.  69-410. 
6TT. 

App.  DlY.  168-162. 
57.S. 

App.  Div.  158-162. 

Mtsc.  14-115;  16-5C3. 

How.  61-396. 
579W 

App.  DiT.  158-162. 

N.  Y.  30-472. 

Han,  8-566. 
580. 

N.   Y.  INM(7. 

App.  DlT.  168-162. 

Misc.    16-563;  27-173. 


App.  Div.  168-162. 
6H2.- 

N.    Y.   216-302. 

N.   Y.  Supp.  108-838. 

Misc.   58-33. 
S83. 

N.   Y.   216-302. 

App.  Div.  168-161. 
N;  Y.  Supp.  143-31. 

Abb.  N.  C.  18-320. 
684. 

N."  Y.   216-302. 

App.  Div.  76-117. 

Abb.   N.   C.    18-320. 

How.  68-264. 
685. 

N.   Y.   216-802. 

App.  Div.   158-162. 

Misc.   58-33. 

N.  Y.  Supp.  108-838;  143-31. 

Civ.  Proc.  0-11. 

Abb.  N.  C.  18-320. 
686. 

App.  Div.  76-455.  524;  76-115. 

mTsc.  17-*81. 
687. 

N.   Y.   216-302. 

Hon.  19-1. 

App.  Div.  158-161. 

Misc.  14-115. 

How.  68-264. 

Week.  Dig.  14-446. 


St.  Rep*r.  6-889. 
691. 

Hnn,  17-297. 

App.   Div.  8-273;   168*28. 


Misc.  8-545;  22-694;  48-861;  46- 
57. 

N.  y.  Supp.  »l-3l'4;   163-803. 

N.  Y.  Super.  55-278. 
692. 

Hnn,  48-201. 

Misc.    22-681;    46-361;    46-67; 
79-566. 

N.   Y.  Supp.  91-324. 

Civ.  Proc.  12-247. 

Abb.  N.  C.  18-238;  19-60. 
Siil»d.  1. 

Hun.  44-475. 
593. 

App,   Div.    168-28. 

N.  Y.  Supp.  163-803. 

How.  7-212. 
596. 

N.  Y.  69-310. 

App.  Div.  158-1 G3. 

Misc.  14-115. 

N.   Y.   Supp.   143-31. 

How.  58-2t>4. 
596. 

N.  Y.   216-302. 

Misc.  14-115. 
507. 

N.  Y.   216-302. 

Ai)p.  Div.  158-163. 

Civ.  Proc.  16-353. 
Snbd.  2. 

Him,  17-232. 

Misc.  17-357. 
608. 

N.  Y.  88-611. 

Misc.  60-520. 
699. 

App.  Div.  170-700. 

Misc.   43-361. 

N.  Y.  Supp.  87««67. 

How.  62-455. 

N.  Y.  Super.  40-206. 
OOO. 

Civ.  Proc.  7-209. 

How.  67-173. 

Daly,  11-301. 
OOl. 

N.  Y.  69-810. 

Hun,  17-3<«:  27-46. 

Misc.  79-566. 

N.  Y.  Supp.  100-939. 

Civ.  Pi-oc.  5-358;  7-208. 

How.  67-173. 

How.  N.  S.  1-507. 
Subd.  2. 

N.  Y.  81-91. 
Subd.  3. 

N.  Y.  65-801. 

Hun.  21-821. 

Misc.  22-694. 
602. 

N.  Y.  75-525. 
Hnn,  19-165. 
App.      Div.     134-505;      168-10; 

l60*»87l 
N.     Y.     Supp.    SW>-365:    117-349; 

119-576;    138-05;    145-388. 


r 


NOTBS. 


St.  Bep'r.  61-722 
Civ.    Proc.    14-377;    1»-184;    21- 
52.  152. 
603, 

N.  Y.  90-58;  09-398;  136-252; 
148-528 ;     184-462. 

Hun,   40-19;   78-159. 

App.  DIv.  6-124;  :26-144;  20-242; 
34-553;  40-406:  44-581;  48- 
623;  51-538;  62-517:  66-529: 
82-642;  02-.317;  05-10;  08- 
75;  106-139;  100-551;  111- 
675.  678;  113-174;  114-6; 
116-551:  118-31;  110-810; 
126-897;  127-509,  604;  128- 
222;  132-319;  138-286;  144- 
2:J9;   lW^-371,   91?^. 

Misc.  8-300:  12-377:  16-619:  20- 

.     193:  20-65:  37-521;  30-39.  2S5; 

44-168,  411:  50-418:  53-396; 

55-35;    67-221;    68-460;    86- 

-      151. 

N.  Y.  Supp.  28-737:  44-1051:  40- 
964,  1088:  51-427:  54-597;  60- 
802;  62-750:  64-8,')0:  71-84:  73- 
360.  370:  75-1076:  78-763:  81- 
563;  86-1062;  00-593 ;  04- 
156;  06-491:  07-927:  1 00-709; 
1O2-1074:  104-921  :  106-'J17: 
112-57,  612;  117-51:  122- 
1063  ;  125-83  ;  128-1079  ; 
1 43-9  :    145-699  ;   1 48-1 1 1 . 

Civ.  Proc.  15-106. 
604. 

N.  Y.  70-568;  186-252;  184- 
462. 

Hun,  17-314;  23-531;  26-455; 
40-19. 

App.  Dlv.  40-406 ;  44-581  ;  51- 
;J09;  66-529;  82-642;  106- 
139;  100-r);VJ;  110-;J28;  12<U 
897;  127-599,  604;  128-222; 
i:w-286;  144-240;  1<K)-371; 
166-647. 

Misc.  4-324;  7-126:  12-377;  32- 
465;    5S-35;    6O-460. 

N.  Y.  Snpp.  48-778;  60-802;  73- 
371;  81-503;  01-1079;  f>4- 
150;  00-491  ;  100-709;  106- 
217:  112-57.  012;  113-1021; 
122-1063;    128-1079. 

St.  Rep'r.  37-564;  43-814;  48- 
698. 

Civ.  Proc.  15-106. 

How.  N.  S.  1-243. 
Snbd.  1. 

N.   Y.   178-24. 

Hun.  18-372:  22-852:  64-191. 

App.    Dlv.    24-71;    101-523. 

MlRC.   26-174,   256;  68-460. 

N.  Y.  Supp.  50-114,  757;  64- 
914;   125-83. 

St.  Rep'r.  20-24;  46-156;  50- 
900 

Civ.  *Proo.   7-186:  20-230. 

N.  Y.   Super.  61-249. 

How.  N.  S.  1-497. 


Snbd.  2. 

N.  Y.  62-654:  87-14. 

App.  Dlv.  168-S65. 

Hun,  38-547;  64-18t 

Misc.  66-80. 

St.   Rep'r.  46-156. 

ClT.  Proc.  18-451. 
606. 

N.   Y.   120-461;   144-250. 

Hun.   44i-607;   7-4-185.   VM. 

App.  DlT.  34-160;  160-371:1«T- 
459. 

Misc.  *  35-140;  47-200. 

N.    Y.    Supp.    70-568;    140-254: 
153-622. 

St.  Rep'r.  66-560. 
GO<l. 

N.   Y.   182-408. 

Hun,  23-391;  27-54R, 

App.      Dlv.      68-:>55:      138-tS6: 
168-544;    166-371. 

N.   y.    Supp.   74-241;    122-1065: 
148-9.  885;   145-388. 

Civ.  Proc.  16-106. 
607. 

Hun,  49-19. 

App.  Dlv.  34-247;  40-406. 

N.  Y.  Supp.  64-597. 

Civ.  Proc.  16-106. 
608. 

N.    Y.    186-252. 

App.   Dlv.   34-247;  68-552:  134- 
505  ;  138-286 ;  144-240. 
600. 

Hun,  Tl-385. 

App.   Dlv.   48-412;   132-^10. 

Misc.  28-619. 

N.  Y.  Supp.  63-184. 
610. 

App.     Dlv.     106-557;    144-242: 
158-945. 

Misc.  7-;j89;  63-11. 

N.     Y.     Supp.     38-47:    04-771: 
128-1079. 

Civ.  Proc.  14-71.  262. 
Oil. 

N.    Y.    196-468. 

Hun,  2-373. 

Apii.  Dlv.  106-139. 

Misc.  7-389:  16-619. 

N.  Y.  Supp.  94-156 ;  97-142. 
613. 

N.   Y.  67-.'>50;   156-537. 

Hun,  22-465. 

.  Div.  20-355  ;  61-309 ;  1»^ 
222. 

Misc.  16-619. 

N.  Y.  Supp.  64-914  ;  112-612. 

Abb.   N.   C.  28-320. 

Week.  Dig.  7-225. 
Snbd.  1. 

Hun.  26-362. 

St.   Rep'r.  26-64. 

Civ.  Proc.  11-312. 

Abb.  N.  C.  22-326. 
Snbd.  2. 

How.  66-76. 


Ap^ 


NOTM. 


ei5. 

How.  45^86. 
Barb.  1-447. 
Paige,  1-674. 

fsie. 

Uun,  22-465. 


Week.  Dig.  22-448. 

eio. 

Misc.  16-619. 


N.    T.    71-106;    148-524;    210- 

425. 
Hiin.  29-112.  274;  02-563:  70-11. 
App.    DIv.    9-257;    33-520;   59- 

140;    109-552;    116-16;    127- 

647;  136-373;  137-897;  167- 

96. 
Misc.  26-174. 
N.    Y.    Supp,    69-183;    100-669 ; 

111-1080;  120-397. 
CiT.   Proc.   16-520;  19-413. 
621. 

App.  Div.  127-647. 
How.  64-496. 
628. 

N.    Y.    50-282;    71-106;    72-300; 

73-375:   76-194,   600;    196-468. 
Hun,  70-11. 
App.  DIv.  66-249;  128-462;  186- 

374;  137-281;  167-698.  599. 
Misc.  8-244;  11-183;  60-351. 
N.    Y.    Supp.    72-578;    112-273, 

834;  120-397;  162.737. 

N.*  Y.  60-282. 
Misc.  11-188. 


App.   Div.   66-249;   136-374. 
Misc.  11-183. 

N.   Y.  Supp.  72-578;  120-397. 
Hun,  47-289. 


Hun,  88-231. 

A^.    DlT.   30-253;   66-527; 

Misc.  49-603. 

N.   Y.  Supp.  61-613;  78-369. 

C!r.  Proc.  19-91. 

How.  61-103. 


99- 


Hun,  23-150;  34-549. 
App.      DIv.     12-433 ; 

121-882. 
Misc.  49-603. 
N.  Y.  Supp.  101-646. 
Week.  Dig.  8-492. 


116-227 ; 


Ajpp.  DIv.  44-396. 
Misc.  40-603. 
St.   Bep'r.  6-163. 
CW.  Proc.  7-183. 
629. 
Hnn«  81-389:  82-201. 
App.   DIv.   33-520. 
Mtae.  12-281;  49-603. 
N.   Y.  Supp.  60-386, 


Abb.  N.  C.  15-52. 
How.   66-326. 
630. 

Hun,  17-129;  46-149. 
Misc.  49-603. 
How.  68-250. 
036. 

N.  Y.  89-467;  101-5;  108-277; 
116-464:  142-628;  160-77. 

Hun,  21-595;  27-235.  269;  44- 
72:  63-89;  73-247;  79-145. 

App.  DIv.  1-404;  13-225;  14^67; 
27-92:  44-315;  46-2;  52-539: 
60-76:  67-548;  76-115;  92- 
1:66;  116-.S82:  119-699;  126- 
828;  137-858;  142-778;  145- 
445;  164-304. 

Misc.  16-37;  16-1186;  26-152:  28- 
3,«»:  32-14.  280:  38-721:  36- 
510 ;  62-299  ;  66-122  ;  68-526. 

N.  Y.  Supp.  4-819;  60-721:  66- 
386.  974:  66-119;  69-680;  lOO- 
818;  102-955;  104-290;  106- 
1107;  111-69;  122-964:  127- 
297.  609;  129-9,57;  138-961; 
141-294,  296;  143-V41. 

St.  Uep'r.  1-729:  28-4. 

Civ.  Proc.  14-328,  401;  16-311; 
21-143,   147;  26-308. 

How.  66-221. 

N.  Y.  Ann.  Cas.  2-356. 
Snbd.  1. 

N.  Y.  108-276. 

Hun.  19-299;  28-28;  32-256;  36- 
296;  89-326. 

App.  DIv.  40-622. 

Misc.  10-348. 

Civ.  Proc.  4-354; "6-81;  9-252; 
12-326. 

Abb.  N.  C.  20-29;  80-182. 
Subd.  2. 

N.  Y.  147-160. 

Hun,  36-477;  66-887;  60-159; 
68-178. 

St.  Rep'r.  61-891. 

Civ.   Proc.   18-65. 

How.   N.  8.  3-173. 
Snbd.  3. 

Hun,     26-396;     39-825;     47-238; 

66-387. 
Misc.   14-422. 

N.  Y.  Supp.  68-981. 
St.  Rep'r.  14-259;  46-895. 
Civ.  Proc.  9-255. 
N.  Y.  Ann.  Cas.  2-377;  4-244,  248. 
636. 

N.  Y.  78-252:  128-601;  138-654; 

142-215;      147-150;      148-202; 

150-79;   154-691. 
riun.  26-26,  470:  27-517:  28-22; 

38-205;     47-331:     61-438;    63- 

39;  60-311;  e2-.'50:  74-415;  76- 

566;   77-313:   79-140. 
App.   DIv.   8-319:   9-585;   16-523; 

17-228;    39-506:    46-2;    60-76; 

62-182,    262;     67-548;    68-190; 

loss 


NOTBS. 


T5-47;   TT-aOl;  87-86;  88-152; 

92-266 ;  94-94  ;  lOa-iSS  ; 

lOS-493;  115-382;  119-701; 

124-324;  lSO-411:  137-898; 

141-199;  142-777;  146-726; 

154-304;  158-591;  169-648; 

167-272;  168-111. 

Misc.  12-198;  13-83;  16-619;  17- 

735;    18-639;    19-070;    24-684; 

25-122.    667:    26-152;    29-106; 

30-298;   82-16,    279;   35-512; 

48-358 :  51-421 ;  77-277 ;  79- 

437;  80-438. 
N.   Y.   Supp.   9-862;  82-248,  862; 

35-385;     47-91;     50-132;     53- 

1084;    64-924;    56-202:    68-447; 

66-118;     69-680:     71-14:     73- 

1019;    77-959;    78-1040.     1078; 

87-695:    88-507;    89-434;    93- 

140;    l>4-157;    1OO-401,    783; 

108-888;    114-806;    119-899; 

122-964;    126-120;    127-297; 

129-967;    131-487;    186-260; 

143-97,  741;    144-841;    162- 

654. 
St.    Rep'r.    14-374;   50-829;    51- 

519. 
Civ.    Proc.   16-811;   21-121,   IM, 

136.  321^  859. 
Abb.  N.  C.  81-202. 
How.  66-221. 

N.  Y.  Abd.  Cas.  2-162.  359. 
Snbd.  1. 
N.    Y.    87-141;    101-8;    118-642; 

116-464;     119-162,    645;    129- 

663:   143-024;   144-646. 
Hun.  26-316;  27-244:  30-37,  248: 

88-485;    35-397.    543;    38-210; 

41-61;   44-72:   51-207;  60-438; 

67-204 '   81—564 
App.  D!v.  27-92;  36-361:  44-315; 

46-5:    53-204:    126-828;    136- 

144;  145-445. 
Misc.     11-295:     21-167;    24-514; 

26-384:  31-51;  34-385. 
N.  Y.  Supp.  17-184:  18-608;  22- 

872:    24-641;    30-528;    65-874; 

69-871. 
St.    Rep'r.    12-671:    19-880;    28- 

201:  28-4:  42-214:  45-31;  49- 

703  *  61-828 
Civ.  Proc.  4-354;  7-149,  280.  412; 

21-165. 
Abb.   N.   C.   15-347,   481. 
How.  N.  S.  1-277;  2-54;  8-160. 
Snbd.  2. 

N.    Y.    68-370;    87-56:    104-297: 

119-638:  147-260:  160-77. 
Hun,  25-396:  41-63:  50-352;  58- 

615:    55-88.    338:    60-445:    66- 

602;    69-809:    75-337;    76-123: 

84-117:  8S-373. 
App.    DiT.    13-225;    39-506:    44- 

313:  76-116;  93-876:   116-885: 

135-780. 
MI«c.  18-86:  16-412;  17-242:  42- 

16;  52-29^. 


N.  Y.  Supp.  11-436;  13-426;  19- 

885;    20-766;    57-458;    •4-4C9; 

70-940 
St.    Rep'r.    35-546;    ST-aoi:  89- 

463;  48-925;  53-351. 
Civ.  Proc.  4-320;  11-41;  17-81; 

18-65;  21-146. 
Abb.  N.  C.  15-856. 
How.  N.  8.  1-289. 
N.  Y.  Ann.  Cas.  2-281 
637. 

N.  Y.  91-668. 
638, 

N.  Y.  73-1;  76-599;  80-547;  84- 

614:    91^S68:    93-88 ;_108-1S5; 

141-139;  147-620;  173-388. 
Hun,  4-315:  26-263;  27-242;  31« 

271  •  44*70 

App.  biv.  2^  478;  31-238;  47- 

235;     53-88;     75-47;     89-510: 

103-494;    106-261;    142-447; 

144-374,  880;   148-800. 
Misc.  18-85:  15-4U:  24-514:  28< 

329;     33-578;     37-425;     51- 

421;  67-564. 
N.  Y.  SuDp.  58-488:  59-880:  62- 

646;    6S-754;    75-780;    77-93&: 

80-772 ;       94-57  ;    •  122-947 ; 

124-887:   129-577:  1B6-10S. 
av.  Proc  21-298. 
N.  Y.  Ann.  CaB.  2-415.  418. 
688« 

Han.  68-587;  66-24. 
Misc.  49-606. 
640. 

Hun.     16-624;     17-487:     18-190: 

26-19  *   87*634 
App.  DlV.  28-267;  42-145:  80-52 
Misc.  11-2S8;  86-511;  87-889. 
N.  Y.  Sapp.  4-907;  81-68;  76-113: 

86-180. 
N.  Y.  Super.  48-219. 
641* 
N.*  Y.  148-852;  188-65. 
Hun,  46-216;  62-893;  76-837:  76- 

123,   5®;   79-141;  88-373;  99- 

41, 
App.    Div.   39-19:   46-2:  59-12S: 

^R-190 ;  93-876 ;  108-493. 
Misc.    11-238:    12-!524.   655:    15- 

411 ;  18-429  ;  46-584. 
N.  Y.  Supp.  29-757:  86-519:  61- 

205:  €Bg-l089:   74-U9;  89-484: 

92-796;  93-140. 
N.  Y.  Ann.  Cas.  2-61.  365. 
642. 

N.  Y.  36-858. 
644. 

N.  Y.  74-145;  189-482;  148-177. 
Hun,   56-277;  79-148:  80-595. 
App.    Dlr.    16-333:    19-234:  »- 

606;    47-419:    108-494;   167- 

574,  578.  ^^ 

Misc.     17-65;    28-331;    38-57B: 

N     Y.     Siipp.    62-.^37;    68-879; 
123-947:   162-679. 
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CIT.  Proc.  15-821. 

Abb.  N.  C.  ai-46. 

N.  Y.  Ann.  Ca*.  ^-850;  7'.2ilB. 


N.   T.  180-482. 

Hun,  Be-srr. 

App^  Div.    19-234;   82-576;    62- 

N.  Y.  Bupp.  e6-8. 
947* 

N.*  Y.  93-5»2. 

App.   Dlv.  19-284;  167-6T5* 

Mac.   99-^66. 

N.    Y.   Snpp.   152-679. 

Abb.  N.  C.  18-119. 


N.     Y.    96-180;    lOS-128;    12f>. 

210. 
Ann.    DlT.    16-858,    354;    19-231 

79-609;  165-^06. 
MUc.  lM-591 ;  60-545. 
N.     Y.     Snpp.    44-1026;    80-428, 

112-912;   113-800. 
N.  Y.  Super.  50-147. 
N.  Y.  Ann.  Cas.  4^^7:  9-460. 


N.     Y.    115-255;    116-497;    154- 

688. 
Hun,  10-267. 
App.    Div.    1»«894;    77-424:    87- 

86;   106-508;    167-515.  676. 
Misc.  12-490;  39-135,  663;  60- 

545 
N.   Y.'  SODP.  16-180:  89-147;  32- 

974;     TO-327;     80-428;     88- 

1041;  94-937;  112.91 2 ;  152- 

679. 
Abb.  N.  C.  21-246. 
How.  N.  8.  2-862. 
N.    Y.  Ann.  Cae.  4-800^  886.  845. 

348;  6-112,  170. 
8nl»d.  1. 

N.   Y.  166-105. 

Hun,  31-76;  89-86;  68-600;  60- 

159;  79-148. 
App.  Dtv.  68-189. 
MlM.  24-512. 
N.  T.  Svipp.  98-06L 
St.    Rep'r.  88-580. 
CIr.   Proc.  4-t08. 
Abb.  N.  C.  18-174. 
S«f>d.  2. 

N.     Y.    46-379;    TB-181;    89-843: 

Oe-180:  110-88:  115-^1;  117- 

306:    165-637:   166-195. 
Hun.  26-577:  28-113;  29-241;  89- 

36;  44-62,  876:  46-217:  56-368. 
App.    Dlv.    19-228:    23-602;    81- 

240;   47-18;  79-606;  91-111; 

1 1 6-94  ;    119*656 ;     127-684 ; 

l«7-576. 
Misc.    18-590;   19-601;  49-605. 
N.     T.    Supp.    44-^869.    1028;    46- 

71,  807;  61-1034;  86-846;  99- 

1109. 
8t.  Bep*r.  82-267, 


Civ.  Proc.  6-167:  12-28a 
Abb.  N.  C.  19-277. 
Suba.  3. 

N.  Y.  50-80;  66-62;  61-583;  69- 

546;  83-281;  84-1;  92-256;  98- 

592;     115-256:    116-492;    180- 

149;    148-684;    154-688;    165- 

198. 
Hun,  29-865;  82-139;  89-36;  44- 

02;  55-368;  02-124. 
App.    DIr.    16-353:    19-229:    33- 

337;    44-08,     818:     47-18:     75- 

440  :  70-607 :  01-113 ;  110-04  : 

119-656;    120-309;    167-575. 
Misc.    12-r>2o;    14-387. 
N.    Y.    Snpp.    »3-l')07:    :J5-Iai0: 

46-71:    52-753;    60-723,    763; 
•  61-lo:i4. 

St.  Rcp'r.  16-80();  27-S5;  41-447. 
CIr.  Proc.  5-160:  12-192. 
Abb.  N.  C.  27-365 
N.  Y.  Ann.  Cas.  5-165. 
Siibd.  4. 

N.  Y.  148-262. 
Hun,  91-507. 
App.  Dlv.  52-369. 
Abb.  N.  C.  28-12. 
G50. 

N.   Y.  96-180. 

Hun,  25-44. 

App.  Div.  27-268:  40-138:  47-10. 

235  ;  49-148  ;  65-221 ;  81-181 ; 

167-575. 
MIsc:  14-387;  44-410. 
N.  Y.  Simp.  38-546;  50-632:  68- 

94:     72-729;     80-1030;     147- 

801;  152-679. 
651. 
Hun,  25-577. 
App.    Dlv.    27-268;    40-139;    47- 

285:  66-221:  81-181. 
N.  Y.  Snpp.  60-632;  57-614;  72- 

729;  80-1080. 
How.  65-518. 

Week.   Dig.  13-264,  455;  17-492. 
652. 

N.  Y.  70-424. 
664. 

Misc.  48-31. 
How.  80-80;  88-867. 
656. 

N.  Y.  50-80;  89-33:  96-187;  116- 

497;  134-530;  194-406. 
Hun,     29-242;     81-257;    32-139; 

89-38;  88-170. 
App.      Dlv.     48-521;      112-484; 

120-310. 
Misc.  12-522:  17-a5:  18-592;  32- 

90  ;  46-645  ;  46-349. 
N.  Y.  Supp.  60-197:  83-1041:  91- 

60:    09-1127;    lO.'5-120 ;    111- 

886. 
St.  Rep'r.  47-645. 
Civ.    Proc.  5-169;  9-171:  15-228. 
Abb.  N.  C.  19-276;  81-48. 
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Dalj.  12-6. 

N.  Y. 


Ann.  Cas.  4-846. 
8«bd.  2. 

N.  Y.  148-259. 
Hun,  62-123;  91-507. 
▲pp.    DiT.    88-230:    48-470:    B2- 
3^0 ;    87-37 ;    114-441  ;    127- 
681. 
N.  Y.  Supp.  85-532;  63-496;  65- 

123. 
St.  Rep'r.  41-446;  58-369. 
Abb.  N.  C.  28-14;  27-364. 
050. 

Hun,  25-867. 
A  pp.   DIt.  75-83. 
N.  Y.  Supp.  77-1018. 
Civ.  Proc.  10-34& 
667. 
Hun,  81-256. 
App.  Div.  81-686;  122-737:  127- 

685. 
Misc.  27-683;  80-603. 
N.     Y.     Supp.    80-596;    81-367; 
107-777;  111-886. 
658. 

App.      DIv.      44-250;      122-737; 

127-685. 
Misc.  18-37;  27-683:  89-663. 
N.    Y.     Supp.    30-145;     60-756; 

107-777;  111-886. 
St.  Rep'r.  61-836. 
660. 

N.  Y.  Supp.  80-319. 
668. 

App.  DiT.  49-141. 
N.   Y.   Supp.   01-486. 
674. 

App.   Dlv.  12-323;   167-575. 
N.   Y.    Supp.   152-679. 
677. 
N.   Y.   80-348:   110-83:   116-492; 

148-262:    104-406. 
Hun,  84-91:  88-170. 
App.  Div.  48-519;  58-87:  85-321; 
87-37;  Ol-llO;  103-491;  112- 
484  ;   127-681  ;   180-637. 
Misc.   28-677:   82-90. 
N.  Y.  Supp.  30-557:  35-533;  62- 
861  ;     65-758 :     88-1041 ;    98- 
140;   111-886;   124-48. 
678. 

N.  Y.  110-88. 
Hun,  84-91:  88-170. 
App.   Div.   180-637. 
N.  Y.   Supp.   85-553;   124-48. 
679. 

N.  Y.  110-88. 
Hun,  84-91. 
681 
App.   Dlv.   154-304. 
N.  Y.  Snpp.  188-961. 
682. 

N.'     Y.     82-88:     85-500;     80-440; 

100-243. 
Hun.  30-19:  44-296;  57-144:  77- 

316;  70-188, 


App.  Dlv.  12-442;  18-2S7;  ST-93; 
62-566:  68-88:  68-190;  78-47: 
82-476 ;  128-504  ;  145-444 ; 
164-40i. 

Misc.     14-546;     26-417;    21-530; 

29-107,    518:   36-2101  Ml  4S- 

21. 
N.  Y.  Supp.  50-133:  54-4137;  61- 

939;    65-753;    71-181,  776.  «n; 

77-960 ;      86-543 ;      112-794; 

129-957;    141-948. 
Civ.  Proc.  14-232:  21-12L 
N.  Y.  Ann.  Cas.  2-356;  4-66i 


N.  Y.  73-218;  T5-179,  434. 

Hun,  14-402;  17-48;  27-244:  M» 
570;  42-93. 

App.  Dlv.  4-21;  44-395:  80-59: 
82-476;  121-882;  145-444. 

Misc.  14-546;  15-411;  20-96:  S- 
417;    42-20:    57-343:   60-547. 

N.  Y.  Supp.  18-191:  86-808:  45- 
88;  54-937:  60-1108:  lia- 
1030;   129-957:  164^28a 

Civ.  Proc.  15-176. 

N.   Y.   Ann.   Cns.  2-2ia  36& 
684. 

N.  Y.   Supp.  98-83. 
087. 

App.  DiT.  28-840;  82-476;  114- 
123;  118-818. 

N.  Y.  Supp.  64-570;  99^789. 

Abb.  N.  C.  3-9. 

N.  T.  Ann.  Cas.  4-4ML  n. 
688. 

Hun.  16-624:  18-190:  a4W0. 

App.  Div.  28-347,  351;  82-47<: 
114-123;  119-818;  126-49. 

Misc.    16-152;    1T-21S:  87-451 

N.  Y.  Supp.  3-37;  99-789;  HI- 
102;  160-788. 

N.  T.  Ann.  Caa.  4-661  n. 
680. 

App.  DiT.  28-851. 

Barb.  64-464. 

N.  Y.  Ann.  Cas.  4«60l  a. 
694K 

N.  Y.  Ann.  Caa.  4-60^  ■. 
691. 

Abb.  (N.  8.)  16-206. 
693. 

N.  Y.  73-264. 

Law  Bull.  1-51. 
696. 

App.  Dlv.  28-861. 
697. 

N*  Y.  124-618;  148-17T. 

Hnn,  79-14a 

App.  Div.  1-590 ;  146-214. 

N.   Y.   Supp.  29-7CT. 
.  N.  Y.  Ann.  Cns.  2-S50. 
708. 

App.  Div.  76-75. 

Week.  Dig:.  23-184. 
704. 
1     App.  DlT.  76-75. 
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roe. 

Uun.  70-139. 
TOT. 

.^.  Y.  134-580. 

Hun.  70-349. 

App.     Dlv.     114-441;     120-808; 

168-35. 
Misc.   67-556. 
K.  Y.  Supp.  153-866. 
709. 

N»  Y.  148-185. 

Hun.  32-356. 

App.     Dlv.     114-441;     167-576. 

576. 
N.   Y.  Sapp.  00-1127;   152-679. 
How.  62-W. 

Week.  Dig.   14-214;  18-418. 
Snbd.  1. 

N.  Y.  110-118. 
Cir,  Proc.  18-146. 
Abbw  N.  C.  20-189. 
Snbd.  a. 

N.  Y.  180-467. 
Hun.  81-70;  42-124. 
App.  DiT.  12-828. 
Snbd.  3. 

N.  Y.  04— oOB. 
Han.  39-88. 
Saba.  4. 
Hon,  44-68. 

App.  DiT.  87-87;  140-584. 
700. 

N.  Y.  02-651;  106-822. 

Hun.  86-407. 

App.  DiT.  2-553;  31-258:  78-478: 

810-380 :      N2-476  ;       168-313  ; 

114-122:  110-819:  133-942. 
Misc.  7-397;  10-1.52;  27-508;  43- 

829;  44-420;  4r»-646. 
N.   Y.   Sopp.   7«-283:  «l-82;  87^ 

131 :  00-789  ;   104-935. 
Clv.  Proc.  8-35. 
N.  Y.  Ann.  Cas.  1-404. 
711. 

N.   Y.  55-189. 
Misc.  24-512. 
N.  Y.  Ann.  Cub.  6-179. 
712. 
Hun.  68-337,  848. 
MiBC.  27-508. 
713. 
N.    Y.    62-133;    81-849;    00-896; 

108-17S. 
Uun,  27^77;   20-94:   88-399. 


App.    Dlv.    41-207;    66-577;    68- 
17;    66-575;    72-474;    74-145; 

121-816;    126-543:    132-850; 

150-883 :  155-638. 
Misc.  30-718. 

N.   Y.   Supp.  5-380:  82-882;  84- 

820:    86-287:    73-380;    76-576; 

77-574;       106-639;      117-633; 

120-461  :    126-649 ;    185-^19 ; 

180-643. 
St.  Rep'r.  10-907. 
8vbd.  1. 
N.  Y.  04-342;  11O-406. 


Hun.  28-411;  20-638;  68-612;  86* 

456. 
App.  Dir.  38-126;  72-474;  104- 

81 
Mlsc*.  63-17. 

N.  Y.  Supp,  56-547;  102-925. 
St.  Rep'r.  62-598. 
Clv.  Proc.  4-127;  15-209, 
Daly.  11-113. 
.Snbd.  2. 

N.  Y.  119-412. 

Hun.  51-555;  68-512;  01-226. 
8abd.  3. 

N.  Y.   110-408. 
Hun.  0-79;  01-164. 
St.  Rep'r.  22-23. 
714. 
N.  Y.  57-161;  77-272. 
Hun.  78-244. 
App.  Dlv.  11-64;  85-587;  66-676; 

72-575;       73-352;       120-321; 

124-543;    150-833. 
Misc.  17-419:  37-517;  53-17. 
N.  Y.  Supp.  55-146;  73-328;  76- 

973;    76-559.    818;    1O0-968; 

135-419. 
Lans.  1-806. 
716. 

N.    Y.   76-596;  213-308. 

Hun.  15-585. 

App.   Dlv.  51-6;  86-552:  02-176. 

178;   140-422;   165-924. 
N.    Y.    Supp.    83-780;    86-1043; 

125-358. 
N.  Y.  Super.  45-197. 
716.     , 
App.   Dlv.  153-158. 
Misc.  41-203. 
717. 

N.  Y.  Ann.  Cas.  4-384. 
71 0. 
CiV.  Proc.  6-268. 
Abb.  N.  C.  8-237. 
Weelc.  Dig.  16-112. 
721. 

N.   Y.   88-291;   135-534;   141-83; 

167-425;  200-207;  207-360. 
Hun,  20-119:  22-138;  24-459;  27- 

388:   63-348;   73-608;   86-451. 
App.   Dlv.   24-414;   55-422;   HO- 

453;  111-583;   112-891;  143- 

768;  148-416;  162-756;  164- 

816. 
MlBC.    10-1  r)8:    16-563:   24-280: 

53-341;    63-47;    84-98;    01- 

506. 
N.  Y.  Supp.  53-709:  06-985;  08- 

406:   10O-734:   lo:i-204  ;   114- 

1002  ;  128-847  ;  132-960  ;  146- 

400;    14<l.8n9;    148-56;    150- 

359;  157-318. 
St.    Rep'r.    30-230;   85-724; 

2t!)3:  61-44. 
riv.  Proc.  0-50. 
How.  N.  S.  2-248. 
Dem.  6-140. 
N.  Y.  Ann.  Cas.  6-881. 
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Si&bd.  8. 

Miuo.   «8-595. 
Subd.  S. 

App.  DlY.  128-233. 
Subd.  7. 

N.  Y.  iaO-440. 

App.   Div.  164-810. 

Dem.  6-61. 
Subd.  9. 

Civ.   Proc.   11-188;  15-860. 
Subd.  11. 

Hun.  81-611;  a6-15& 

App.  Div.  10-289. 

Misc.  17-733. 

St.  Kep'r.  37-869. 
Subd.  12L 

N.  Y.  77-512. 

Hun.     15-431;    21-511;    24-636; 
26-430 

App.      Div.      10-289;      180-409; 
148-769;   148-416. 

St.    Rep'r.   83-927:   46-585. 

CiT.  Proc.  8-75. 

Abb.  N.  C.  16-142. 


N.  Y.  120-434;  1315-522;  141- 
76;  200-207:  2O7-860. 

Hun,  63-348:  86-451. 

App.  Div.  66-422;  84-307;  llO- 
4r>3:   ltl-.*>84;   164-818. 

Misc.  68-596 ;  84-98. 
.    N.    Y.    Supp.    33-029;    82-831; 
06-946  ;  08-496  :  146-400. 

N.  Y.  Ann.  Cas.  6-881. 
728. 

N.  T.  88-92;  88-500;  89-22; 
107-645;  110-646;  120-484: 
121-546;  122-461;  186-222; 
137-471:141-76;  144-216:  146- 
260;  in6«75:  16O-190;  166-280: 
167-421;  169-115;  183-438; 
187-262:  1 80-402;  190-388  ; 
101-207;  197-322;  200-207; 
203-253;     207-860;     216-226. 

Hun,  27-18:  31-424;  86-233:  38- 
528;  40-216.  422,  623;  46-6(71; 
64-613:  62-804.  806;  68-348, 
402;  64-432:  66-60.  550;  66- 
107.  198;  74-876:  76-372;  77- 
668;  80-414;  81-146.  188:  82- 
864.  576;  84-44,  129;  86-35.  590; 
86-859,  451:  88-180;  90-42; 
02-429.    459,    503. 

App.  Div.  1-18;  2-611:  8-589;  10- 
326.  394;  18-323;  20-624:  21- 
438:  aO-503:  81-306:  32-251: 
88-582:  39-509;  40-300:  41- 
555:  44-307:  48-110:  49-631: 
61-384:  63-09.  319.  418.  562: 
64-52,  98:  66-422:  68-204.  345: 
60-180.  191.  416.  512:  62-54. 
437;  64-327,  550;  68-100.  377: 
69-296.  822.  444:  70-529;  T1- 
432.  595:  72-529:  73-1  .'S8.  244: 
7*-74.  .?68.  .nsn:  76-75.  342.  867: 
78-488:  79-42.  50:  81-1^8.  603: 
82-96,    241,    662;    98-129.    188. 
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216:  84-468.  K8:  88-85;  ^ 
416;  91-465;  93-{»70;  »4-41i; 
96-84.  264.  624:  97-76.  13»; 
100-228.  440;  108-98;  169- 
332,  613-  110-463:  XI 1-583; 
112-16.  71:  113-91.  96,  757. 
758;  114-8^4;  116-183;  117- 
250;  118-83.  811;  119-^40: 
122-386 ;  123-688 ;  124-115. 
117.  628;  127-71;  12^238; 
130-180;  133-810.  867:  ISS- 
706;  186-407.  501;  X87-)00; 
188-472;  139-297.  591;  141- 
374;  142-78.  261.  HSl,  149- 
858;  180-401 :  161-926  •  183- 
411;  166-32.  460;  18JI-289; 
167-679 ;  168-19 :  104-818; 
167-586,  686;   169-842. 

Misc.  7-517,  632;  8-260:  9-»6: 
10-8,  666:  11-110.  176,  2H 
893;  12-352:  18-91.  95;  14-516: 
16-321;  18-581,  662;  19-48; 
22-249;  23-174;  24-526;  29- 
450;  28-242;  30-284;  81-4S3. 
603;  83-647.  685:  86-235;  86- 
495:  41-:^7:  46-407;  48-175: 
49-325  :  66-31  :  66-362 :  67- 
138:  61-383:  62-632;  83-47; 
67-238.  240;  68-506;  70-22: 
79-366;  8.3-375;  84-97;  98- 
361;  93-583. 

N.  Y.  Supp.  28-647;  39-541:  33- 
929;  84-81;  86-8.  967:  41-212; 
47-553:  48-649;  60-1025;  63- 
464.  613:  68-256:  66-78.  OW: 
67-207.  592:  68-697.  1073:  60- 
648:  62-660;  68-327:  64-483; 
66-676.  920.  1093:  66-257;  67- 
886;  68-965.  1(38.  1095,  1110: 
69-962.  1002.  1106:  79-65.  STl: 
71-104;  78-162,  808;  78-1006; 
74-119.  189.  669.  671.  1021;  75- 
262.  856;  76-661,  806;  77-451. 
641;  79^1681.  698.  718.  751;  81- 
851.  894.  586,  859:  82-569.  667: 
84-503.  749:  86-497;  88-21T. 
289,  463;  89-356.  687:  91-T8& 
839;  96-256.  426.  879;  96- 
244,  946;  98-63.  496.  891:  99- 
849;  1O1-30;  986;  102-330. 
484,  1066;  103-294.  667;  194- 
782,  898;  106-8S9;  1O7-640; 
108-157.  921:  114-398:  115- 
1089:  116-568.  5SS;  118-15. 
8«r  119-740:  120-336:  121-71. 
718;  122-869;  124-189.  609: 
126-211.  653.  967;  127-1062: 
133-447:  134-709.  R93.  109S: 
149-228.  429:  141-8.  251; 
144-167.  221:  146-400.  9S8; 
147-47.  5.T  390  :  148-48 :  1g- 
817:  166-366.  721.  950;  10*- 
688.  860. 

St.    R^p'r.  87-369. 

Civ.  Proc.  14-126.  130.  233:  16- 
56.  62.  22a  .'S20.  347:  19-11.  4S. 
46.  288.  296. 

N.  Y.  Super.  67-297:  69-881. 


^ 


NOTES. 


N.  Y.  Ann.  Caa.  1-32,  40,  50,  68; 
2-53;  5-881;  7-83;  8-l04;  10^ 
150. 

N.*  Y.  78-362,  487;  90-546;  112- 
325;  119-414;  120-434;  153- 
308;  198-286;  9OiX-207 ;  a08« 
253;  207-360;  216-108. 

Hun,  27-18;  42-167;  61-367;  63- 
348:  68-404;  81-89;  89-424; 
91-172. 

App.  V\v.  14-227;  18-266.  823; 
21-433;  32-118:  33-607:  40- 
262;  48-232;  51-596;  76-366; 
78-499:  79-561;  82-241:  »iU 
183.  429;  88-886;  8^-304; 
1Q2-5S3;  112-15.  441;  114- 
793;  118-344;  122-451;  125- 
212;  128-250;  132-210;  183- 
695;  188-759;  189-501;  142- 
337;  143-484  ;  154-308  ;  164- 
818. 

Misc. '6-32:  13-241:  14-546:  22- 
146;  24-214;  30-68;  31-468;  33- 
478  ;  45-10.  153 :  51-591 ;  55- 
31  ;  63-17  ;  83-375  ;  93-452. 

N.  Y.  Supp.  18-590;  41-212;  47- 
S53;  48-645;  52-934;  62-7a3. 
802;  64-901;  78-460;  79-680; 
«Hl-394;  82-422:  85-863:  90- 
810:  91-952;  92-924;  96-946; 
»8-376;  100-196;  101-72; 
103-505;  104-782:  109-116; 
116-151.  581;  117-232;  124- 
189;  126-967;  127-989;  141- 
929 

Abb.  N.  C.  14-811:  29-404. 

N.    Y.    Saper.   57-297;   59-121. 

How.  62-460. 

Week.  Dir.  14-860;  15-106;  16- 
41;  17-354:  21-7. 

N.  Y.  Ann.  Caa.  1-64;  5-381;  6. 
SI,  309. 

Connolr,  1*^14. 


N.   Y.  120-434 :  207-860. 

App.    Div.    164-818. 

Hun.   68-348. 

ClT.  Proc.  10-241.  846. 


N.    Y.  207-860. 
Misc.  20-649. 
N.    Y.    Snpp.   97-1000. 
72T. 

N.    Y.  207-360. 

Api>.  DW.  18-95 ;  127-910 ;  188- 

247. 
Misc.  67-33. 
N      Y.     Supp.     107-1020;     122- 

102R 


X.   Y.  155-75;  2O7-360. 

Han,  86-29. 

App.  niT.  18-323:  25-462. 

MTsc.  24-525:  25-446. 

N.    Y.  Supp.  55-712;  67-89a 

Cfr.  Proc.  8-94. 

—  OOI205. 


729. 

N.    Y.   207-360. 

Hun,  62-306;  69-447. 

App.  Dlv.  83-183. 

Misc.  26-596. 

N.  Y.  Supp.  56-767:  65-250;  82- 

499;    140-345,   410. 
Civ.  Proc.  19-346. 
730. 

N.   Y.   76-596;  207-360. 
Hon,  69-447. 

App.  Div.  83-183;  128-11. 
Misc.  6-439;  1V444;  26-596. 
N.  Y.  Supp.  32-221;  56-767;  64- 
333;    65-250;    82-499;    112- 

431;  157-318. 
St.  Rep'r.  17-81. 
Civ.  Proc.  19-346. 
N.   Y.  Ann.  Cas.  2-29. 
731. 
N.'  Y.    110-101 ;    119-561:    185- 

109;  210-272. 
Hun.  84-177. 
App.   Dlv.   28-490;  42-170;  102- 

65;    117-187;    185-7Q;    140- 

506. 
Misc.  9-46;  12-113;  18-688;  81« 

506;  62-268. 
N.  Y.   Supp.  20-291;  38-94;  58- 

1049;  64-5,   55;  107-620;  119- 

821;    140-869. 
Civ.   Proc.  15-96. 
N.  Y.  Ann.  Cas.  5-160. 
782. 
N.    Y.    100-248;    110^101;    119- 

661;   185-109. 
Hun,  84-177. 
App.  Div.  42-170;  102-65;  117- 

187;    185-79;   140-506;   158- 

768. 
Misc.    13-40:    28-198;    50-362; 

62-268;  87-315. 
N.     Y.     Supp.     58-1049;     59-11; 

1O7-620;    119-821;    149-949. 
Week.   Dig.  8-415. 
N.  Y.  Ann.  Caa.  6-150;  9-139. 
733 

N.'  Y.  185-109. 

App.   Dlv.   42-170;  51-821;   102- 

68:    117-187;    135-79;    140- 

MIsc.'9-46:  02-268. 

N.    Y.    Supp.    58-1049;    64-979; 

107-620;  119-821. 
N.  Y.  Ann.  Caa.  5-150. 
734. 
N.  Y.   110-101;   185-109. 
App.  Div.  28-400;  42-170;  117- 

187:   185-79;   14O-606. 
Misc.    50-361 
N.    y.    Supp.    58-1049;    98-682; 

107-620;   119-821. 
N.  Y.  Ann.  Caa.  5-160;  9-189. 
785. 

N.  Y.   185-109. 
App.   Div.   133-430. 
N.  Y.  Ann.  Caa.  5-160. 
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NOTBS. 


786. 

N.   Y.  162-335. 

\.    Y.    Supp.    10a-79D. 

Abb.  N.  C.  9-209. 

N.'  Y.  162-38S. 

N.'  Y.  115-163;  121-644;  128-171; 

150-187. 
nun,     55-406;     60-548;     63-164; 

77-592. 
App.    Dlv.    3-28;    9-399;    10-95. 

o22;     19-582:    23-241;    25-140; 

42-64;  72-485  ;  101-344  ;  117- 

602;  144-278;  168-846. 
Misc.   7-r>27;  8-621:   15-124;  18- 

(JRS:    22-660;    24-369;    28-448; 

80-86;  78-64. 
N.   Y.   Snpp.  29-821;  30-815;  46- 

298;    48-779.    075:   4O-fi00;    62- 

408;  58-932,   1182;  61-868;   76- 

513;  92-250;  128-1014;  188- 

664;  154-418. 
Civ.    Proc.    12-126;    14-130;    21- 

127.  284.  329. 
Abb.  N.  C.  20-821. 
N.  Y.  Ann.  Cas.  B-148,  168. 
789. 

N.    Y.    150-187;  200-292. 
740. 

N.  Y.  78-586. 
Hun,  47-435. 
App.      Dlv.      82-350;      101-287, 

181-172. 
Misc.    6-206;   7-894;   24-370. 
N.     Y.     Supp.    29-821;    91-658; 

115-253. 
Civ.  Proc.  16-126. 
748. 
N.  Y.   185-109;   213-189. 
App.    Dlv.    162-854. 
N.    Y.    Supp.    148-170. 
744a. 

N.    Y.   213-189. 
App.  Dlv.  153-753;  156-782. 
Misc.    77-590. 

N.    Y.   Supp.   133-715;   137-234; 
138-79$;   141-740. 
745. 

N.    Y.    185-109;    213-189. 
Hun,  83-416. 
App.  Dlv.  106-613. 
N.  Y.  Supp.  31-959. 
746. 

N   Y.    185-100:   213-189. 

App.      Dlv.      87-123;      118*745; 

154-597;    161-435. 
N.  Y.   Supp.   146-801. 

747. 

N.    Y.    21.^-189. 
N.   Y.    Sunp.   139-969. 
N.   Y.    1S5-109:   200-144. 
App.  Dlv.  S1-.S47  :  106-613. 
748.  / 

X  Y.   185-109:  213-189. 
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749. 

N.   Y.  213-189. 
App.  Div.  81-847. 
750. 

N.   Y.  213-189. 
App.  Div.  87-123;  110-619. 
N.  Y.  Supp.  65-liaa 
751. 

N.    Y.   200-144;   218-189. 

Hun,  88-416. 

App.  Dlv.  81-346;  121-627  ;  IW- 

820. 
Mtec.  88-496. 
N.  Y.  Supp.  81-869;  81-242:  160- 

734  ;  146-123. 
752 

X.    Y.   213-189. 
753 

N.   Y.   218-189. 
754 

X.    Y.   213-189. 
75,'5.  _ 

N.  Y.  111-350;  119-49S;  156-W: 

171-488*   187-4. 
Hun.  65-565;  81-388;  82-30& 
App.  Dlv.  7-169;  19-307:  24-22S- 

33-456;  36-81.   3S1;   41-4;  44- 

257;    62-257:    72-103;    73-SJ: 

88-586;     104-533;     141-463: 

144-375;    156-325. 
Misc.     14-303;     27-611;     29-^33; 

6O-408w 
N.  Y.  Supp.  30-884;  55-401,  514; 

58-263;    60-522;     70-887;    7I- 

194  ;  100-527  ;  iae-551 ;  190- 

684. 
N.  y.  Super.  56-539. 
N.    Y.    Ann.    Caa.    1-138;   3-211; 

4-375,  377;  9-68,  817. 
7*56.  ,^ 

N.  Y.  138-13;  140-420;  187^: 

171-488;     176-97;     178-23«s 

183-885. 
Hun.  68-414:   74-268:  82-306. 
App.    Div.    18-203;    19-246:   Sf- 

228;  27-182;81-66;84-243;4I- 

398;  67-113:  68-248,  27o.  4»: 
62-257;  68-10:  77-342:  Sl-Kg: 
82-81.  102;  8^-7:  88-586:  W- 
183;  112-637;  132-709:  IJJ- 
264  :  168-887  ;  166-325 ;  18»- 
58;   161-902;  169-416. 

Misc.  4-114:  14-303:  17-32S:  »- 

819;    29-323;     86-171;    48-47«: 

49-615  :  56-450  ;  91-5."^.  538. 

N.  Y.  Supp.  31-337:  35-^^57:  45- 
849:  60-676:  64-426:  5S-«7:6»- 
622;  68-803;  69-218,  295;  79- 
74:  80-799:  81-587.  TBR:  «f- 
193 ;  93-709  :  96-513 :  96-vg7: 
101-340;  107-274;  117-557; 
126-.'>51:  130-R84:  182-.V«: 
138-535:  144-408,  974;  14i- 
628:   166-178;   167-953. 

St.   RepT.   60-in. 


1 


KOTES. 


N.  Y.  Super.  B7-421;  69-478. 
N.  Y.  Ann.  Cab.  1-188;  8-^2. 
TBT. 

N.   Y.  82-500;  90-461;   111-350; 

116-488;  186-214. 
Hun,  27-18;  «4-4d8;  77-91;  81- 

388*  87—537 
App.  blv.  11-^;  12-313;  17-227; 

19-306;    29-57.    333,    456;    36- 

381;    62-521;    67-485;    68-248; 

60-553;  62-257;  68-11;  77-338; 

81-161;       82-in;       98-294; 

194-533  ;  .  112-749 ;    123-412  ; 

141-465;    144-375;    166-325; 

161-522;  168-84. 
Misc.    14-115,    302,    428;    17-103; 

19-226;  26-545;  27-611:  67- 

372 ;  72-158. 
N.    Y.   Supp.  18-553;  36-16,  432; 

46-541;    46-118;    61-852;    66- 

401;    67-471;    68-263:    62-303; 

66-384;    67-1067;    6H-116.    803, 

804;   68-1097;    79-897;   74-297; 

79-74;    80-799;    81-587;    90- 

420;     93-1074;    99-76;     107- 

1110;       109-662;       126-551; 

129-577  ;     181-46  ;     141-505  ; 

146-569;  163-866. 
St.    Kepr.   71-24. 
Abb.  N.  C.  29-284.  465. 
N.   Y.  Super.  66-539;  68-120. 
N.   Y.  Ann.  Cas.  4-875;  9-68,  804, 

506.  n. 


AP|>. 


N.     Y.    77-480:    111-850;    130- 

313;   199-377. 
Hun,  23-188:  31-300;  61-423:  66- 

259;  60-62;  81-194;  173-387. 
}.  DlT.  80-530;  40-25;  67-438; 
12-750;      122-549;      123-148; 

182-57;    188-785;    156-325. 
Misc.    14-302:    38-12:    60-408; 

CHI-6;  69-268;  76-48. 
N.    Y.   Supp.  67-502:  74-656;  99- 

76;    102-911;    107-534 ;    110- 

873;  116-.S17;  123-583;  126- 

551;  134-92. 
Civ.  Proc.  14-435. 
K.    Y.  Super.  66-589. 
N.  Y.  Ann.  Cas.  9-807,  n. 

N.   Y.  111-860. 

Han.  66r62. 

App.  DiT.  20-525 ;  166-325. 

mKc.  14-.302;  63-6. 

N.    Y.    Supp.    47-168;    102-911; 


N.  T.  Ann.  Cm.  9-307,  n. 
TOO 

App.     DIv.     109-323:     112-748; 

128-418;  149-245;  166-325. 
Misc.   14-303;  69-268. 
N.     Y.     Snpp.     86-1057:    96-643; 

fM»-76;    107-1110;    126-551. 
dv.  Proc.  8-277. 
Abb.  N.  C.  22-284. 
N.  T.  Ann.  Cat.  2-211;  9-808. 


761. 

N.  Y.  68-562;  69-450;  68-414. 

Hun,  4-48,  674. 

App.  Diy.  27-145;  29-57;  166- 

325 
Misc.  27-612. 
N.  Y.  Supp.  60-5S6;  61-852;  68- 

263;   126-651. 
763. 

N.    Y.    77-516;     103-274;     196- 

127. 
Hun,  21-509;  66-565. 
App.    Div.    82-118;    36-381;    65- 

303;    64-416;    134-322;    137- 

782 ;     166-325  ;     161-522. 

Misc.   6-51;    16-198;    27-57;   38- 

121;  46-477. 
N.  Y.  Supp.  66-401:  66-942:  72- 

232;    92-737;    119-41;    122- 

543;  126-561. 
How.  69-385. 

N.  Y.  Ann.  Cas.  8-384;  9-819. 
764. 

N.   Y.  114-579. 

Hun,  34-11:  62-261:  66-565. 

App.    Div.    6-482;    44-257;    113- 

T45;    117-55;    134-543;    144- 

689;  166-325. 
Misc.  16-198. 
N.     Y.     Supp.    60-761  :     99-203 : 

107-1075;    119-610;    126-551. 
N.  Y.  Ann.  Cas.  4-56,  n.;  9-319. 
766. 

N.   Y.   140-414. 

Hun.  73-201. 

App.    DlT.    20-525:    36-,3S2:    64- 

416;  104-533;  134-544;  137- 

782:   141-465;  156-325;  167- 

544 
Misc.  39-276. 
N.  Y.  Supp.  47-158 ;  72-232 ;  93- 

1074  ;  119-610 ;  122-543  ;  141- 

506:  153-453. 
Dpm.  3-236. 
766. 

N.  Y.   140-420. 

Hun.    78-546. 

App.     DiT.     112-806;     141-465; 

156-825. 
X.   Y.   Supp.  99-432. 
N.  Y.  Ann.  Cas.  9-300. 
767. 

N.  Y.  79-175;  163-119. 

Hun,  83-514. 

App.    Div.    2-413:    61-560;    101- 

467:     118-8:      120-307;      134- 

61;   151-623. 
MIso.    .'i.1-401  ;    R4-n.''.0 :    63-39 ; 

72-156;    76-210;   92-404. 
N.    Y.    Sunn.     lS-r,01.    502;    92- 

140:    106-n:    11«-707:    127- 

1000:  129-773;  106-107;  156- 

1093. 
768. 

N.  Y.  96-32:  136-76. 

Hun,  12-130;  18-125;  63-514. 
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NOTES. 


Anp.    Dlv.    2-413;    27-614;    6»- 
Tl:  148-302;   149-3,  53,  444; 
161-122;    162-938;    164-964. 
Misc.    7S-402;    76-427;    88-297; 

03-66. 
N.  y.  Supp.  18-501,  502;  50-776: 
6»-179  ;     183-281 ;     158-168 ; 
14O-101;    150-664,   790;  161- 
273;    166-631;    167-117. 
Abb.  N.  C.  2»-178. 
768. 

Hun,    26-354.    376;    28-294;    44- 

45. 
Add.    Div.    48-412;    59-393;    65- 
249;  91-272;   106-387;   110-921. 
Misc.    30-274;   88-121;    60-354; 

70-560. 
N.  Y.  Supp.  54-722;  63-305;  69- 
843;     72-578;     77-101;     94- 
815;    128-138. 
Civ.  Proc.  6-90-  14-71. 
Abb.  N.  C.  18-204. 
How.  67-390. 
770. 

N.  ¥.186-76. 

Hun.  21-431;  86-542;  63-514. 
App.  Div.  76-144. 
Misc.   6Ci-370. 
N.   T.   Supp.  78-942. 
Abb.  N.  C.  29-178. 
How.  66-287. 
Daly,  9-44. 
771. 

Misc.  40-93;  63-370;  70-510. 
How.  10-458. 
772. 

N.  Y.  150-377.  537:  177-230. 
Hun,  81-20:  48-46. 
App.    Div.    48-412;    68-5,'55;    8.1- 
Y68  ;  108-119  ;  144-148  ;  167- 
76;   166-222. 
Misc.     10-733;     15-413:     20-206. 
84-406;    37-745;    59-331;    62- 
592;  63-33. 
N.  y.  Supp.  45-782;  69-646:  74- 
241;  76-476;  98-898;  119-825; 
128-846;  141-780. 
Civ.  Proc.  21-16, 
N.  Y.  Super.  52-63. 
Law  Bull.  5-88. 
N.  Y.  Ann,  Cas.  8-15. 
776. 

N.   Y.   160-5S7:  168-28. 
Hun.  27-21:  81-34a 
App.  DlT.  140-324. 
Misc.  14-182:  28-565. 
N.  Y.  Supp.  52-756. 
776. 

N.  Y.  47-870:  75-599. 
Civ.  Proc.  6-178. 
Weelc.  Dig.  9-133. 
777. 

How.  67-481. 
779. 

N.  Y.  142-212. 

Hon.  26-518;  88-389:  56-375;  S7- 
468. 


App.    Dlv.    17-227;    X8-409;  21- 

467;  40-103;  67-125;  T4-2T8; 
76-239;  76-74.  237,  4M:  7»-iaO; 
81-147:  84-404.  620;  87-lu;J: 
01-549;  93-151,  325:  101- 
132:  106-800,  496;  107-527; 
100-133;  1J2-77;  11S-73C; 
122-616;  128-274;  124-131: 
126-374;  128-761;  134-576; 
188-538,  714;  ia»-728 ;  143- 
618;  168-295;  168-590;  160- 
919. 
Misc.  16-514;  23-78:  26-90.  31i;: 
80-533.  628:  31-170.  471:  33- 
389;  38-120;  34-347:  43-SQ: 
46-57-  60-618;  62-9;  66-618: 
59-155.  515:  61-341:  «t-»HJ: 
66-164  ;  69-385  ;  81-416 ;  84- 

•  33 ;   08-886. 

N.  Y.  Supp.  80-859:  46-TS2;  47- 
649;  61-833;  64-519S.  666;  <3- 
718.  784:  63-0*17:  66-721:  «»- 
816:  77-610;  78-2.  887,  6B8l  778: 
79-708;  80-689;  82-679.  OB; 
84-111.  180.  1011;  85-192:  J«- 
1022;  87-402,  519.  891:  04MC4: 
91-876;  98-969;  94-177;  96- 
1027;  98-62,  200;  99-331: 
107-497.  806.  949:  110-264. 
934;  118-281);  117-1000:  119- 
131.  620;  121-1114:  122-215: 
128-762:  124-491:  125-424; 
128-467:  137-1071;  l43-3-'Jl. 
757;  145-397.  984;  153-982. 

Civ.   Proc.   19-168:  21-221. 

Abb.   N.   C.   31-482. 

N.  Y.  Saper.  67-222. 

How.  57-481. 

Dcm.  2-486. 

Dniy,  10-71. 

We<"k.  Dig.  28-43. 

N.  Y.  Ann.  Cas.  6-886;  7-209.  ST^ 
7SO. 

N.  Y.  188-565. 

Hun.   49-238;  74-192;  83-355. 

App.  Dlv.  49-890:  85-2SS:  «*2- 
134;  130-874;  148-429:  15  •- 
586. 

Misc.  12-88:  20-207:  34-2S3:  37- 
129.  606:  39-580:  72-15$. 

N.  Y.  Supp.  33-176:  <50-7fi:  •«- 
246:  6»-215:  74-409:  7«-1?^' 
80-588;  88-207;  87-.^16:  !*>- 
614;   189-190:   149-956. 

St.  Rep'r.  56-555. 

Civ.   Proc.  14-.<!40.  _ 

N.  Y.  Ann.  Caa.  1-118.  lI9;9-4Ci 
781. 

N.  Y.   177-236, 

App.  Dlv.  88-275 :  167-76. 

Misc.    14-182:   641-455. 

N.  Y.  Supp.  35-388;  85-71 

CiT.  Proc.  14-1. 

Abb.  N.  C.  11-5 
782. 

Mlac.    64-455. 

Civ.  Proc  14-L 


;  147- 

,    --^S6. 

K.  Y.   Supp.    10«-1T4:  lS2-6t)T. 
Bt.   Rep'r.   14-B. 
ClT.  Proc.  «-lS8, 
Abb.  R.  O.  14-011. 
N.  Y.  Anu.  Caa.  1U21B. 
How.  fl3-4e0;  «e-3g2. 
784, 

N.  T.  97-010:  xoo-aoa 

Uun,  37-384:  8W-2fiT. 

App.   Dlv.  10-288 ;  14-232 ;  144- 

HlsF.    fl-514;     11-12S;     18-403; 

SH-17R;  B4-48B. 
N.   T.   Sopp,  31-1008:   128-;T5: 

144-741. 
Civ.   Froc.  14-2»e. 
N.  Y.  Adil.  Caa.  7-1^. 


Mlic.'   a»-84E:    64-459;    7T-5SS. 
N.  Y.  aupp.  141-111. 


MUc.   Ba-428:   a4-45». 
App.  DlT.  I 

App.   tHr.   a&-3;8:  48-eOl. 
N.  T.  Supp.  aS-SB. 
TOO. 


;  110-8B8  ; 


^\ 


DIv.  48-601. 
:.  Ann.  Caa.  4.2tia. 


?io;     74-808:    oA-llVi;     OS-102, 
11;  iiu-tt<e:  las-an. 
HlMJ.  l»-5&2;  Iia>12,   1.1.   44.  15; 
'44-45.  SIBi  n4-K>:  nu-4n)):  (l.t- 
— ;   77-148. 


L  «d-Ba2;   78^695,   f 


fiobd.  0. 

N,   Y.  84-e42:   151-068:  174-360. 
App.     DlT.     6-131:     16-S14:     3»- 

M4:    04-1W.    510:    «7-12:    74- 

308;     »«-16ej     lll-ie»;     112- 

HHD:  117-47(1. 
Mlac.    23-^3,    504:    24-407;    2»- 

100,  *-22:  3S-S8S:  Sft-13;  fi«- 

eo6. 

N.  Y.  Supp.  44-620;  Sl-169:  IS3- 
263:     t>0-lN>;     6S-60S:     67-S87; 
7S-4S2:  H0-19Q,  71S.'  845;  96- 
351;  10B-67B;  llZ-457. 
N.  Y.  Ana.  Caa.  B-413. 
Sabd.a. 

N.   Y.  B2-646. 
Snbd.  7. 
N.   Y.  ei-Z3S;  ini-6e9. 
App.    U*.    ISO-OHS, 
N.   Y.    Bupp.    IWI.760, 
BDbd.  8. 

N.  V.  iis-eis. 

Uiin,   IB-I28;  UK-5S4. 
App.  DiT.  SH-320;  ft8-I4a. 
Hlsc.  35-3S1. 

N.    y.    Supp.    71-103S;   ft»-7St. 
Abb.  N.  C.  1S-4TS. 
How.  67-011. 
Babd.  10. 

N.   Y.  135-034. 

App.    DIv.     19-Z3T:    SS-303:    3»- 

872;  07-12:  iso-ees. 

N.  Y.  Supp.  KU-1002:  Bl-543:  64- 
605;  TS-4e2:  1 10-72  S  :  186- 
160. 

Civ.  Proc.  4-202;  B-67;  13-18T. 

lion.  Oa-47S. 
BBbd,  11. 

App.    DlT.    B1-ST9:    71-801;    74- 

UlEc'  SH-12. 

N.  Y.  Supp.  7S-»T6. 
tBbd.  13. 

N.   Y.  160-8TO. 
Snbd.  13. 

App.   DlT.    111-1S2. 

^ac.  B2-10. 
702. 

App.    ntv.   4H-601:   135-589. 

"   "y.  Bopp.  81-802. 


793. 


N.  T.   Add.  Cib.  S-48a. 
Bnbd.  I . 

N.   Y.  92-047. 

App.    DlT.    74-nn8:    133-110. 
UUr.   12-147:  24-407;  BO-123. 
N.  Y.  Supp.  10S-102fi. 
N.    Y.   Ann.  CaB.  B-4in. 
»vbd.  S. 

Ape.  Dir.  4S-5T!>:  74-808. 

Ml»c.   »4-*0T;   fO-m. 

N.     T.     Snpp.     61-408;     77-511; 

N.  Y.  Ann.  Caa.  B.418. 
Butt*.*. 

N.   Y.   161-267,  647. 


_„_.    27-161:    aO-8T3;    S»- 

543;    46-76:   4S-1S7.   801;    BO- 
161:    71-255.    331:    74-30-     "" 


,    14S.    I 


107-2 


117-476;  180-898;  1BO-66B : 
167-126,   127. 

Hlsc  12-147:  23-258.  501:  24- 
lOfi;  20-425:  .1B-SSB ;  56-123, 
336.    606;    06-230:    7T-14S. 

N.  T.  aiipp,  32-1073;  KfM122;  61- 
Ifin,  K4!:  K2-nifl:  5.1-297:  5B- 
(lafl:  ei-2.';7.  SOO.  942:  «2-Sir.: 
63-724:  fl7-riS7;  Tl-10n5;  TB- 
■2S.  076:  inB-704;  10*.2(Vi : 
107-588:  116-72.%!  192-S98 ; 
135-1079:   IBS-e&S. 


r 


NOTBS. 


N.  T.  Ann.  Cas.  6-18;  8-485. 
TIMI. 

N.  Y.  aOl«407. 

App.  Div.  52*231;  71-31;  T7-16; 

13<l-4r>2.    811. 
Misc.    45-502;    50-834 ;    T»-88; 

O3-404. 
N.  Y.   Supp.   106-766:  120-980; 

139-337;    157-143. 
707. 

N.  Y.  76-168;  201-407. 

Hud.  58-133. 

App.    DIv.    57-219;    77-16:    00- 

534;    130-811. 
Misc.    45-502:    52-92;    56-334; 

58-494;    70-88;    80-489;    08- 

404 
N.   Y.'  Supp.   01-178,   1003;   lOl- 

751 ;       106-766 ;       111-1085 : 

130-887;  157-143^ 
St.    Uep'r.   46-477. 
Abb.  N.  C.  13-354. 
Dem.  2-579. 
Sabd.  1. 

Hun.  63-604. 
App.  Dly.  52-281. 
N.  Y.  Supp.   18-8Sr7,  879. 
St.  Rep'r.  7-767;  44-478. 
Abb.  N.  C.  2-811. 
How.  26-422. 
How.  N.  S.  2-525. 
Subd.  2. 

St.  Rep'r.  12-665. 
Svbd.  3. 
N.   Y.    126-685;    104-392. 
App.  DIt.  101-262. 
Misc.  15-631;  16-565. 
St.    Rep'r.   88-819;   86-020;   51- 

122. 
Civ.  Proc.  18-234;  10-258w 
Abb.   N.  C.  81-214. 
N.  Y.  Super.  86-294. 
708. 

N.'  Y.  201-407. 

Hun,  60-244. 

App.  Div.  68-281:  77-16;  78-499; 

O3-30«:     112-122.     120:     116- 

496;  186-818;  147-219;  153- 

498. 
Misc.   20-425  ;    41-558  ;  53-269  ; 

58-496. 
N.   Y.   Supp.  61-942;  74-55;  70- 

680;  H5-114:  87-852:  08-1.36; 

101-760;     108-77;      111-108.'5: 

110-477;    131-1041;    188-537. 
Civ.  Proc.  10-40. 
700. 

N.'  Y.  201-407. 

Hun.  20-182. 

App.    DIv.   2-19;  40-407:52-231; 

77-16 ;      136-818  ;      146-249  ; 

154-587. 
Misc.  58-496. 
N.   Y.    Pupp.   68-381;   111-1085: 

130-914. 
.   Civ.  Proc.   10-87. 


800. 

N.  Y.  201-407. 

App.    Div.   77-16;  186-6191 

Misc.  58-496. 

N.  Y.  Sapp.  111-1085. 
801. 

N.  Y.  201-407. 

App.   DIv.    77-16;   136-«11. 

N.  Y.  Supp.  111-1085. 
802 

N.'  Y.  2O1-407. 

Hud.  80-462. 

App.  Div.  77-16;  121-750;  186- 
M02 

Misc.  58-496 ;  70-88. 

N.     V.    Supp.    70-268;    106-532; 
111-1085;    180-814;    188-837. 
803. 

N.  Y.  78-509. 

Hun.  26-589;  41-606;  48-85;  87- 
304. 

App.  Div.  20-284;  8S-428:  48- 
^;  40-407;  66-167;  66-208; 
67-68:  76-580:  79-102.  617: 
80-40;  05-543;  OS-148;  128- 
747;  124-36;  126-814;  128- 
910:  183-421;  184-435;  187- 
752;  138-422.  425;  138-726; 
140-528 :  146-248,  436;  148- 
493;  168-163;  160-14;  161- 
737;  162-612;  166-220. 

Misc.  10-233:  12-68.  169;  28-lH 
608;  88-573,  727;  41-436;  60- 
451  ;  54-66,  580;  55-326;  87- 
364,  365:  58-384.  496;  64- 
454:  66-157:  70-26;  78-20; 
84-268;  00-43:  08-293. 

N.  Y.  Supp.  54-810:  63-381:  68- 
1053;  7^M88.  831;  78-118;  78- 
596;  80-277;  84-1066:  00-749; 
00-512:  14M-503.  847;  188- 
482:  108-371;  1OO-660.  662: 
111-5,  172:  112-830:  117- 
643:  110-395;  121-226:  122- 
626:  125-462:  180-827;  134- 
1090 :  186-657 :  14O-1014 : 
141-860:  148-726;  146-.^1; 
146-1024:  151-139:  152-740; 
156-528;    167-491. 

Civ.   Proc.  14-314. 

Abb.  N.  C.  81-194. 

N.  Y.  Super.  64-444. 

N.    Y.    Ann.    Cai.   2-186:  6-80; 
0-274. 
S04. 

App.  Div.  86-428:  48-385;  66- 
203 :  76-5S0 :  79-102 ;  81^3 : 
128-919;  184-436;  146-248; 
161-737. 

Misc.  12-68:  28-494.  603:  41- 
4ne:  50-451:  64-680:  66-327: 
68-384.   496;   64-454:  66-157. 

N.  Y.  Supp.  64-810:  7S-U8:  79- 
506:  0O-749:  104-847;  186- 
482:  lOA-.TH:  112-830:  121- 
226 ;  122-626 ;  148-1014  i 
141-860. 


16841 


1 


NOTBB. 


Hun,  aO-517,  585;  88-826. 

Add.  IMt.  48*835;  ea-315;  65- 
167;  76-580;  70-102;  8S-576; 
9G-543;  90-298;  12H.019;  134- 
487  ;  146-248 ;   161-787. 

Misc.  41-436;  SO-451;  68-384» 
496*    64-454 

N.  Y.*8npp.  71-809;  72-488;  78- 
586;  88-428:  00-749,  960;  OO- 
912:  1O7-660;  108-371:  112- 
880;    140-1014;    141-860. 

N.   Y.   Super.  55-263. 

N.  Y.  Ann.  Cas.  2-136. 


N.  Y.  04-541. 

Hon.  62-530;  86-44. 

App.    DlT.    48-885;    76-580;    7 

102;    05-543:    128-919;    146- 

249;  161-787. 
Misc.  41-436;  58-384.  496;  64- 

454. 
N.   Y.   Supp.  5-704;   78-596;  00- 

749:    lOH-371;    112-830;    122- 

626;  140-1014;  141-860. 
St.  liep'r.  11-269. 
N.  Y.  Ann.  Cas.  2-129. 
8«1»d.  2. 

Hun,  20-687. 

St.  Rep'r.  15-733;  18-880. 
807« 

App.    DlT.    48-385;    76-580;    70- 

102;    05-543;    128-919;    146- 

249;   161-737. 
Misc.    41-436;    58-384,    496;   64- 

454. 
N.     Y.     Supp.     78-606;     00-740; 

108-371:    112-830;    122-626; 

140-1014 :   141-860. 
CiT.  Proc.  10-178. 


Hun,  20-182. 

App.  DIv.  48-335;  76-680;  70- 
102;  05-r)4:i:  ia,S-919:  130- 
468;   146-249;  161-737. 

Misc.  41-436;  5S-384,  496;  64- 
454. 

N.  Y.  Snpp.  56-851,  924;  78-596: 
00-740:  10S-371:  112-8.S0: 
114-986;  122-626;  140-1014; 
141-860. 

Abb.   N.  C.  8-436. 

soo. 

App.  Dlv.  48-335:  76-580:  70- 
102;  05-543:  08-149;  124-.3rt; 
128-919;  137-752;  147-249; 
161-737. 

Misc.  12-68;  2^-<KJ3:  33-r.73:  41- 
436:  58-884,  496;  64-454; 
S4-264;  02-293. 

N.  Y.  Snpp.  78-596:  84-1006: 
00-479;  108-371:  111-5;  112- 
830;  122-626;  14O-1014:  l4l- 
860;  146-1024;  156-528;  157- 
491. 

Abb.  N.  C.  1-850. 

N.  T.   Ann.  Cas.  5-266. 


810. 

Abb.  N.  C.  8-289. 
811. 

N    Y    162-250 

App.'Div.    281267;    48-580;    67- 

889 
Misc.*  17-93;  58-629. 
N.  Y.  Supp.  51-68;  78-298. 
Civ.   Proc.   14-807. 
Uow.  67^273. 
812» 

N.'  Y.  162-246. 

Hun,  60-445. 

App.    Div.    48-680;    61-492;    78- 

428;   05-568;    117-859;    144- 

511. 
Misc.  6-305;  13-lG;  33-331;  50- 

147  ;  61-542  ;  65-315  ;  67-170 ; 

73-273. 
N.  Y.  Supp.  60-198;  70-629;  88- 

993;  08-217;  115-860;  120- 

228;  130-865;  15O-800;  156- 

987,  988. 
N.  Y.  Super.  50-168. 
N.  Y.  Ann.  Cas.  2-29;  4-66,  n. 
818 
App.  Dlv.  75-573;  116-674. 
N.  Y.  Supp.  78-846. 
Dem.  8-56. 
814« 

N.  Y.  100-219. 

App.      TMv.     45-134;     118-668; 

120-450. 
Misc.     16-160;     17-359;    10-615; 

45-602 ;       48-223  ;       78-359  ; 

88-630. 
N.    Y.   Supp.  30-04:  44-422;  60- 

1017;     <W-»584:    01-38:    106- 

678  ;       104-1082  ;       140-420 ; 

151-155. 
815. 
N.  Y.  Supp.  130-1087. 
App.    DlT.    155-96. 
N.  Y.  Super.  47-887. 
816. 

Abb.  N.  C.  15-419. 
817- 

N.  Y.  0O-312. 

Hun,   70-48;   87-234. 

App.    Div.    1-558;    5-264;    124- 

556;  128-263;  188-742;  146- 

138;  153-258. 
Misc.     10-395;     20-508;     35-78, 

133:  68-351. 
N.  Y.  Supp.  33-886:  44-313;  46- 

666:    47-712;    108-973;    111- 

10:    112-773:    118-215;    137- 

1084;  143-720. 
Abb.  N.  C.  5-69. 
K.  Y.  Ann.  Cas.  4-200. 
818. 

App.   Dlv.   1-558;   124-556;  133- 


74 


42 

Misc.   10-598;  36-133;  58-351. 
N.    Y.    Supp.    112-773:    118-215. 
Civ.  Proc.  15-434. 
N.  Y.  Ann.  Cas.  4-206. 


1086 


r 


MOTHa 


819. 

Misc.   10-598. 
Al8b.  (N.  S.)  12-58,  n. 
82U. 
N.   Y.   107-118;   11 7-297;  204- 

283,  288. 
Hun.  B2-95:  66*02:  04-42S;  7S« 

43;  85-391;  80-384. 
App.  DIv.  10-234-.  12-80:  19-610; 

2B-142:     27-453;     20-178:     30- 

562;   40-500;   41-531;   42-156; 

Bl-543;    61-296;    60-286;    72^ 

6;  75-444;  78-27,  644;  81-204; 

85*317;       06-894;        102-249; 

104-U1;      105-459;      124-852; 


166-865:    170-888. 
Mlf^c.    12-52;    24-6;   27-543;   28- 

43;  31-179;    43-379:  45-28.  42. 

346 ;  46-550 ;  58-.">53  ;  BO-400  ; 

72-99.  378:  70-862;  02-449. 
N.  Y.  Bupp.  35-397:  46-205;  47- 

448;    40-201,    512:    50-353:    51- 

814;    52*189;    54-802;    58-125. 

715:     50-814;    63-964;    70-474; 

74-749;  76-08;  78-320:82-541; 

87-480:  00-448,   814,   896;  02- 

963 ;     03-304  ;     04-277.     397 ; 

1OO-400.    10."»8:    112-360;    117- 

1077:  121-354;  128-692:  120- 

267.  1059:  131-876:  132-320; 

133-731.  1065  ;  134-675 ;  142- 

195;    143-814:    147-962,    998; 

150-472;    152*54. 
Civ.  Proc.  14-269:  15-316. 
N.  Y.  Ann.  Cas.  2*221,  226. 
820«. 

N.  Y.  204-28R:   217-98. 

App.     Div.     189-594;     146-605, 

61 4  :    1 53-750  ;    162-599,  606  ; 

163-980. 
Misc.  72-370. 
N.   Y.   Riipp.   130*803;   181-125 ; 

13f?-691;    147-962,   998. 
821. 

Misc.  51-229. 
828. 

N.  Y.  87-272. 

Hnn.  28-74:  73-181. 

App.  niv.  21-417;  42-28:  80-145: 

02-2.'>0.    252:    106-591:    112- 

182:    121-401.    612:    124-372; 

128-278  ;      137-61 ;     138-276 ; 

140-861  ;    154-348  ;    155-804  ; 

16.1-922. 
Misc.     12-207:     26-670;     51-229, 

589  :  52-64T  ;  66-387  ;  74-407  ; 

88-587 ;    88-551. 
N.  Y.   Riipp.  47-562:  57-471:  58- 

On.T;    8O-.-,10:    87-37;    94-812; 

08-46:   101-05:   106-P8.   335: 

107-216.    722:    108-667;    122- 

37:     123-704:     132-395:     184- 

823;    189-S20;    151-68. 

lOl 


Civ.  Proc.  21*340. 
N.  Y.  Ann.  Cas.  1-324. 
Week.    Dig.    5-589;    15-374. 
828. 
N.'  Y.  66-192  ;  96-252  ;  28&.MRI 
Hun,   56-391:   76-587. 
Misc.   98*427. 
N.  Y.  Ann.  Cas.  6-250.  275. 


N.  Y.  8upp.  166-999. 
App.  Dtv.  84-162;  142-78. 
MlBC.  62*479. 
Week.  Dig.  19-364. 
825. 

App.  DIv.  84*162. 

MTsc.   10-420;   2O-60S;  65-19. 

N.  Y.  Supp.  46-67{(. 

N.    Y.    Super.  60-66. 

N.  Y.  Ann.  Cas.  1-401. 

Week.  Dig.  18-668. 


Barb.  19*155. 

N.'  Y.  186-609;  146*281;  141-m 

Hun,  88*827. 

App.  Div.  11-602;  68-855:  107- 

500;  112*707. 
MlBC.  12-44:  16-619;  20-62;  •»- 

540;  0O-276. 
N.   Y.   Supp.  66-442;   74-88;  M- 

777:  120-913;  130-458. 
Abb.   N.   C.  20-277. 
N.  Y.   Ann.  Cas.  8-13& 
828. 

N.   Y.   132-54& 

Hun.  23-414:  75-,'iO. 

App.  Div.   156*411;  167-1S8. 

Abb.  N.  C.  31-152. 

How.  67-346. 

N.  Y.  Ann.  Cas.  1O-S06. 
829. 

N.  Y.  81-157;  86-633;  86-SOS; 
88-447;  96-540;  91-657;  95- 
316,  517;  98-206;  100-547: 1««- 
94;  104-506;  165-332:  110-11 
613,  562,  671:  111-239:  118- 
62,  152.  238.  248.  391.  575:  114- 
288;  116-12;  117-91.  500.  606: 
118-46;  126-536:  121-575: 
124-487,  505,  651;  125-756: 
126-293.  .<V52:  132-549;  140- 
281:  141-76,  22.\  380:  142-140: 
143-190;  146-13:  149-83;  158* 
124,  294,  343;  161-84;  169-480: 
176-412.  554:  174-39.  106:  ITX- 
375:  180-116,  261;  185^75: 
187-491;  188-421;  198-822; 
266-384:    206-471. 

Hun,  14-Ml;  15-79:  17-130:  10- 
35:  22-414:  24-32.  327;  26-388: 
28-423.  435;  29-498,  608:  89- 
555:  31-46.  417;  84*94:  VT-^SR: 
40-223:  41-437:  4S-150;  44-ia 
846,  560.  597:  46-380:  Sl-Si: 
68*891:    54-106:    SO-SfU:   8»- 


NOTBS. 


7T-108;  78-49,  413;  T»-129; 
82-17,  263.  345,  403;  84-20'i; 
85-55.  4«0;  88-82,  211,  485:  90- 
7.  72.  128.  131,  603;  91-168.  92- 
274    o84   430 

App.  *Dlv.' 4-132;  5-179,  458,  563; 
0-445.  536;  8-612;  13-493;  14- 
201:  16-215;  lU-547,  548;  17- 
2C8,  272;  18-491;.  19-354.  453; 
21-232,  366;  22-622;  23-152; 
24-447;  28-243,  378;  29-41,  220; 
30-132:  31-352,  626:  82-623. 
634;  35-85,  189;  36-546;  37- 
590;  38-142,  432;  41-356;  42- 
119;  45-176,  309:  40-515:  47- 
145:  48-367;  60-129;  61-72;  63- 
12.  113;  54-617;  55-320.  407. 
541;  Se-WJ,  5CJ6:  57-54;  58- 
584;  59-156.  288.  522:  61-163. 
2(»:  C8-151:  66-502;  67-425. 
563:  68-2a3:  69-286.  381,  459: 
Tl-508:  72-224,  278;  74-444; 
75-339:  76-447,  597:  77-622: 
70-312:  82-612:  85-6.  368.  481. 
587:  86-385:  87-18:  90-20:  91- 
236;  94-10;  95-903;  97-4,'W«: 
98-371.  418.  471,  486.  492;  99- 
88,  371;  100-3.  368;  101-552: 
102-592:  104-183.  334;  105- 
816:  108-1.36:  110-015;  111- 
77,  502,  916:  112-379.  470,  47.5, 
780,  781:  114-412.  768;  115- 
754:  116-185;  117-185,  498: 
120-186;  121-333;  124-88"; 
125-:U0.  H64;  126-56.  568. 
609.  945;  127-605,  612:  129- 
818:  181-402.  424.  428;  133- 
437;  135-701;  186-518.  593; 
18T-471.  478,  612;  138-637. 
609;  140-116.  640;  142-107; 
14S-690,  82.T  844  ;  147-7.  413, 
6.->4:  148-279,  774;  148-261; 
151-21.  359:  152-319,  804; 
1S4-359;  155-299.  300.  842; 
lSa-890;  157-137.  709;  158- 
195.  3.^9,  849:  160-865;  1«KI- 
87,  545:  166-898;  167-571. 
823:   168-63. 

KIsc.  6-88:  7-673;  8-82:  9-673; 
10-185:  11-450:  12-250:  13- 
487.  59T:  15-290:  10-385:  22- 
741*:  27-186:  28-263:  29-72;  31- 
657:  83-827:  34-446.  697;  35- 
380,  681:  88-56;  89-789;  40- 
158.  259:  42-.T0.  448.  5f)7;  45- 
149:  47-87.  578;  48-344,  640; 
49-37:  50-217.  289:  54-176: 
«IO-.'^05  ;  62-602:  71-120.  642; 
T8-185,  495:  74-88:  75-1.12: 
T6-578:  77-507:  78-422;  79- 
68.  223,  573:  82-336,  455; 
R4-310:  85-12:  87-187,  399: 
00-24.?.  ,3M,  .5.39:  91-185,  .388. 

N.  T.  Rupp.  18-480:  fe8-222,  29(?: 
99-169.  526;  81-11.  ino.  252. 
811;  32-5.18.  671:  88-138.  477: 
114-45.  628.  667,  830,  870:  35- 
495,  645;  86-284,  952,  967.  983: 


44-205.  988;  45-563.  1096;  47- 
523,  666,  922;  48-871,  895,  908; 
49-174,  803;  51-234.  380.  478: 
52-362.  461.  756,  1081;  54-488. 
781;  55-796;  56-551,  561;  57- 
653;  58-933;  60-87,  563;  61- 
744;  62-48,  109,  120;  63-274, 
387;  64-501;  66-95,  928.  968; 
67-430,  481.  1029;  69-9,  125. 
2.55,  407;  70-420,  546;  71-335. 
1026,  1062;  72-42;  73-259.  779; 
74-5,  755,  981,  1069;  75-890;  76- 
56,  121.  961;  77-483;  78-130, 
320.  527;  79-111,  250,  688;  80- 
962:  81-1019;  82-926;  83-172, 
218,  704,  1091:  85-402,  538.  6SC; 
86-497;  87-432,  631;  88-688; 
89-965;  90-208,  526.  769.  873. 
883;  91-207.  378,  750;  92-399, 
569  ;  98-654.  950  ;  95-969 ;  96- 
40,  209,  638;  97-570;  98-321. 
625,  658,  775:  99-10.'i6;  lOO- 
279,  444,  1089;  102-571,  764; 
104-824,  1084;  105-931.  1060; 
107-900:  109-443.  444;  110- 
706.  951;  112-20;  113-928; 
114-6(57;  115-1035;  119-233; 
121-122,  825;  123-122,  302; 
124-1041;  125-269;  126-1011; 
127-960.  1025  ;  128-186  ;  130- 
1039;  131-587;  132-126.  203, 
486,  6.-5,  S.*}?;  133-328,  413, 
711;  134-733;  135-381,  559; 
136-.S86.  747,  1086;  137-978; 
139-540.  622,  91,n ;  141-180, 
736;  143-686;  144-929;  145- 
40,  2H5;  146-345;  147-68, 
263,  343;  148-.501,  766.  902, 
952:  149-548.  767:  152-587; 
155-63. 
St.  Rep'r.  11-357;  12-841;  14- 
206,  398;  36-133.  407.  461;  72- 
127. 

Civ.   Proc.   14-216;  21-1. 

Abb.  N.  C.  29-36:  31-158. 

N.  Y.  Abd.  Cas.  1-153,  228;  8-881; 

9-128. 
CoDnol7.   1-204;  2-27. 
D«m.  0*89.  92. 
N.  Y.  Super.  54-280. 
630. 

N.  T.  91.293:  172-146;  177-857; 

178-131;  187-193. 
Htm,  25-273:  4T-f8. 
App.   DtT.  8-157:  aO-288:  68-38; 

66-179:  74-441;  78-76:  88-436; 

95-391:       105-424:       186-568, 

574;    185-6;     154^05;    167- 

582,  587. 
Rflsc.    66-225. 
N.  Y.  Supp.  71-863;  78-270;  77- 

575:    71>-.507:   88-597:   94-574: 

110-961;    119-803;    139-887; 

144-644. 
831. 

N.  Y.  110-,38fl:  12-485;  182-185; 

141-457;  148-286. 
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Hud,  41-424;  86-220;  68-518;  T3- 
268. 

App.  Dlv.  14-81;  62-65;  62-521; 
66-249  ;  86-162  ;  87-157  ; 
110-853;  128-804;  133-217; 
136-379,  686;  146-432;  147- 
916;  148-485;  156-410.  413; 
157-57. 

Misc.  28-395;  29-672;  39-392; 
74-565. 

N.  Y.  Supp.  18-485;  67-43;  71- 
134;  70-357.  367;  83-528;  84- 
37:  104-839;  113-163;  120- 
982;  181-291;  182-509;  142- 
128. 

Civ.  Proc.   15-854;  19-267.  282. 
832. 

N.  Y.  86-353:  91-241;  92-554; 
121-266;  156-162. 

Hun.  28-150;  92-300. 

App.  Dlv.  14-192:  20-517;  84- 
047;  126-103;  160-681. 

Misc.  6-580;  14-33;  66-271; 
71-620. 

N.  Y.  Supp.  85-237;  47-100;  54- 
638;  1^7-155. 

N.  Y.  Super.  55-483. 
833. 

N.  Y.  201-129. 

Hun,  87-16. 

App.  Dlv.  11-430;  80-20. 

Misc.  72-278. 

N.  Y.  Ann.  Cas.  2-79. 

Wend.  13-311. 
834. 

N."    Y.    78-220;    80-282;    81-151 
90-56;  02-274:  99-56;  101-126 
103-573;      104-352:      106-298 
111-220.    239;    112-403;    118- 
77;     126-450;     129-654:     133- 
453;  136-423;  137-570;  148-88. 
90:   164-355 :    166-219:  165-13, 
159;    166-262;    171-106,    201; 
178lG6  ;      184-57  ;      185-128 ; 
188-349;        192-238;        193-1; 
194-458;   199-452;  201-129. 

Hun.  19-55;  24-43;  32-306;  40- 
438;  43-421;  45-307,  439;  46- 
468.  488;  56-575:  57-76;  66- 
238;  78-107,  227;  79-846:  88- 
379;  85-579;  87-16;  91-500. 

App.  Dlv.  8-75;  11-429;  29-483, 
497;  32-&S4:  35-856;  42-364; 
43-428:  65-449.  453:  65-54:  68- 
206.  894:  70-12,  278:  71-28;  78- 
659;  77-219;  80-609:  82-360; 
87-506;  89-509:  94-325;  96- 
29:  99-9,  74;  100-376;  105- 
268,  317.  360;  110-429;  111- 
514.  520;  113-735;  116-363; 
117-.'>51:  119-140;  120-231, 
773;  124-769;  126-273;  130- 
14:  1.^1-840:  1,^2-573:  133- 
806;  137-321.  387;  146-438 
149-807;  151-623;  152-729 
163-406 ;  154-841 ;  156-36 
162-935;  164-627;  168-278. 
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MiBC.  26-56;  80-484,  706;  81-138; 
83-554;  38-97;  48-100;  54- 
176;   75-132.  215. 

N.  Y.  Supp.  28-1075;  29-364;  31- 
907;  38-873;  86-256;  54-1023; 
55-242;  59-160;  60-123;  61- 
917;  68-915.  923;  64-562;  6S- 
871;  67-817;  72-524:  74-12S, 
902,  1055;  77-111,  179;  79-U. 
80-751;  81-813;  84-888:  «- 
981;  88-1.  924;  00-1007;  97- 
612,  707;  99-312;  104-225, 
435,  931;  116-998;  121-763; 
122-118;  182-837;  134-267; 
185-176,  262 ;  136-190 ;  18S- 
221 ;  18IJ-758  ;  140-835 ;  151- 
615  ;  154-782. 

St  Rep'r.  11-268;  12-446;  15- 
452. 

Civ.  Proc.  19-188;  21-364. 

Abb.   N.   C.  20-162. 

N.  Y.  Ann.  Cafi.  2-77,  293;  5-M4; 
6-22;  7-345.  358;  8-414. 

C0DI10I7.  2-221. 
835. 

N.  Y.  108-573:  111-220.  »; 
128-420:  145-1;  168-213:  17«- 
88;  179-281:  194-269;  201- 
127:  213-329;  216-84. 

Hun.  16-628;  21-344;  37-242;  88- 
270;  44>-336.  438;  41-203;  43- 
616;  58-251;  60-28,  305:  61- 
104;  72-497;  82-384:  87-16l 

App.  Dlv.  8-146:  11-430:  13- 
669;  17-245;  21-555;  34-397; 
42-232;  58-184.  329;  60-118: 
61-168;  70-523:  94-161:  96- 
145;  98-419:  120-734:  126- 
208,  550;  135-866:  143-181, 
686;  146-201;  148-780;  168- 
497;  158-278.  484;  161-179; 
162-80;    166-638. 

Misc.  5-465:  80-621;  33-143;  SS- 
508;  46-529:  48-486;  61-617: 
64-285:  67-241;  73-154;  98- 
50T.  570. 

N.  Y.  Supp.  18-515;  51-49:  54- 
225;  61-64;  62-772;  67-828;  68- 
863.  641:  69-941:  70-420;  71- 
1062;  76-873:  82-842;  «»- 
482;  96-1113:  11O-650.  712: 
1 15-969  ;  1 19-81 ;  126-266; 
128-971;  127-1091:  128-250: 
1.32-695,1117:  1.16-942,  1088: 
187-48,  527;  143-681:  146- 
853;  162-46;  154-238:  166- 
621. 

Civ.  Proc.  16-204;  19-191:  21- 
277,  824. 

N.  Y.  Ann.  Caa.  2-79;  6-22;  16- 
447 

Week.  Dlff.  16-198. 
836. 

N.  Y.  99-66;  108-IV78;  104-382: 
111-220:  161-196:  165-lS: 
1 66-202 ;  1 78-72 ;  184-58 ; 
1 88-849  ;  188-1 ;  201-128 ; 
218-829. 


^ 


KOTEa 


Hun.  Ta-497:  T8.225:  88-349:  85- 
579;  8T-ie. 

App.  DIv.  11-430;  2»-486«  496; 
32-634:  86-356;  42-365;  66- 
451;  68-363:  70-12;  71-28;  80- 
609.  614:  82-360;  88-509;  lOO- 
367;  145-268,  317;  111-514, 
620;  lie-364;  120-232;  124- 
768,  774;  126-550;  131-840, 
133-806;  136-866;  137-321; 
148-686;  146-438;  149-807; 
161-623;  166-37;  168-278; 
iei-179 ;  164-632  :  168-278. 

Ulae.  30-705;  31-139;  66-66; 
6ft-72;  61-<S48:   76-215. 

N.  Y.  Supp.  33-198;  61-985:  64- 
1023:  6ft-160:  61-917:63-915; 
64-562;  66-871:  68-363:  60- 
551;  74-1056;  75-625:  80-751; 
Kl-Ri:^;  86-847:  O7-707;  101- 
845;  110-712;  122-118;  134- 
267:  186-262;  186-190;  187- 
4H:  138-221:  140-835;  146- 
363:  167-630,   069. 

Civ.  Proc.  21-324.  364. 

N.  Y.  Ann.  Cas.  2-77.  294;  6-244, 
n.;  6-22;  7-848,  850,  861;  8-415. 


N.  Y.  103-242:148-219;  188-62. 

Hun.   83-32;  87-622. 

App.     D!v.     116-576;    188-713; 

162-506. 
Bilsc.  8-170;  82-328;  49-66;  68- 

455 
N.    y!    Supp.    66-542;    101-846^ 

123-762;  125-82. 
Dem.  3-388. 


N.  Y.   160-266. 
Hun,  79-539. 

N.  Y.  8upp.  29-083;  66-296;  98- 
686;  114-832. 


Barb.  41-444. 

Hun,  69-549;  81-302. 

App.    DIv.    20-186;    36-221:    66- 

387;  68-355.  362:  61-139:60- 

340:     93^281;     100-478;     113- 

226:   127-436. 
Misc.   6-578;   24-593:   43-424. 
N.  Y.  Snpp.  30-785:  64-743;  67- 

792:  70-361:  74-820;  111-729, 

979:  117-985. 
Abb.   N.  C.  29-149.  n. 
841. 

N.  Y.  124-600;  178-82L 
Hun.  68-407:  66-176. 
App.   DIv.  12-109;  29-235. 
M18C.  20-250  ;  36-733  ;  72-465. 
St.  Rep>.  17-11:  36-468. 
Dem.  6-60. 

N.  Y.  Ann.  Cas.  9-396. 
841-1». 

App.     DIv.     167-339;     160-359 ; 

X63-25,    115.    181,    602;    164- 

411;  169-603. 
N.  Y.  214-305;  216-69. 

1089 


Misc.  86-563. 

N.  Y.  Supp.  142-258;  146-554; 
147-779;  148-27,  581;  149- 
762;    160-97;    165-350;    166- 

835, 
842. 

N.'  Y.  14-456;  178-823. 

Misc.  10-335:  22-297. 

N.  Y.  Supp.  60-32. 

Paige,  8-428. 

Wend.  7-516. 

N.  Y.  Ann.  Cas.  1-79. 
848* 

N."  Y.   106-309;   129-860;  140-6. 

Hun,  88-388. 

Misc.  47-523. 
844. 

Hun.  34-192;  90-88. 

App.  Div.  31-50;  42-454:  116-139. 

Misc.  29-375;  36-857;  64-86; 
00-144. 

N.  Y.  Supp.  36-630:  62-857;  60- 
485;  74-922:  100-703:  104- 
491 ;  112-1009  ;  117-945  ; 
160-667. 

Civ.  Proc.  6-117. 

N.  Y.  Suner.  60-202;  62-7. 

Dem.  3-11.  __ 

N.  Y.  Ann.  Cas.  5-872,  377. 
846. 

N.  Y.  8-84;  200-56. 

Misc.  47-523. 
846 

n'  Y.  8-67 ;  200-66. 
847. 

N.'  Y.  200-56. 

City  H.  Rec.  8-11. 
860. 

N.   Y.   Supp.  98-600. 

Wend.  21-608. 

Duly,  6-508. 
862. 

N.  Y.  186-60. 

Hun.   92-477. 

App.   DIv.  27-269. 

Misc.    63-100. 

How.  48-349. 

Dem.  3-75. 
863. 

N.  Y.  186-60. 

Hun.  28-371. 

App.  Div.  6-146. 

Misc.  72-119. 

N.  Y.  Supp.  130-1089 ;  182-388. 
864. 

N.  Y.  186-60 ;  204-115. 

Hun,  37-245. 

App.  Div.  6-146:  16-192:  22- 
142;  27-269;  30-612;  40-189; 
116-309:   139-676.  774.  779. 

Misc.  62-339;  63-190;  70-11 ; 
73-407. 

N.  Y.  Supp.  48-60;  100-965; 
114-769:  124-667:  127-1048; 
138-899. 


K0XK8. 


civ.  Proc.  8-387. 
N.  Y.  Aim.  Cas,  5-275. 
855. 

N.  Y.  156-337;  204-115. 
App.  Div.  G-146;  10-192.  103;  22- 
143;     30.G12;     41-494;    139- 
778;  147-599. 
Misc.  70-11  ;  73-405. 
N.    Y.    Supp.   44-713;   127-1048; 

132-905  ;   133-62. 
N.  Y.  Adu.  Cas.  4-308;  5-27S. 
850. 

N.   Y.   204-112. 
Hun,  04-45U. 

App.  Div.  0-146;  10-192;  22-141: 
41-494:  85-419;  105-103.  109; 
130-778:    147-397;    102-342. 
Misc.    30-459;     40-65;    08-480; 

70-11  ;   73-468;   74-175. 
N.    Y.    Sujnp.   44-713:  4H-60;   58- 
708:  03-711;   127-1048:  182- 
908;  145-483. 
867. 

App.    Div.   95-419, 
St.   Rep'r.  0-753:  27-852. 
Civ.   Proc.  O-250. 
858. 

App.   D!t.  95-419. 
859. 

N.   T.  155-338. 
App.  Div.  10-198:  30-6ia 
N.  Y.  Ann.  Cas.  5-275. 
800. 

Hun,  61-360. 
App.   Div.   120-404. 
Misc.  10-291. 
N.  Y.   Rupp.   105-825. 
Civ.  Proc.  21-294. 
N.  Y.  Ann.  Caa.  7-886. 
861. 

Hun,  61-369. 
App.  DIr.  8-465. 
Civ.  Ppoc.  21-294. 
805. 

N.  Y.  Ann.  Cas.  7-886,  n. 
806. 

N.    Y.    178-274. 
N.   Y.   Supp.   98-600. 
SC7. 

Hun,  24-145. 
App.    Div.   40-139. 
Misc.  74-181. 
N.  Y.  Supp.  128-950. 
Week.   Dig.  11-308. 
808. 

App.  Div.  18-589. 
Civ.  Proc.  6-860,  362. 
809. 

Civ.  Proc.  6-290,  860. 
870. 

N.    Y.    78-220.    434,    599;    93-82; 

100-81;        101-176;       106-272: 

144-354. 
Hun,   .^2-12:   33-12,    42;    37-232: 

88-810:  90-64. 


App.  Div.  6-460;  lO-H:  22-257; 
25-173.  349:  42-67:  65-252;  «7- 
445;  73-520;  74-347:  76-:.{>y: 
87-240;  80-21 ;  98-425;  95-41S, 
425,  544;  98-149;  101-4^; 
105-105,  116;  111-527,  55&; 
112-657:  118-201,  204;  115- 
588;  lHl-8r>4;  118-163:  119- 
764.  881;  120-814;  12S-82S; 
124-913;  125-652;  129-316, 
400:  131-797;  132-100.  ITl: 
174;  136-648:  137-752;  1S8- 
182.  845;  140-535.  923:  14.1- 
212:  144-587;  146-931;  14.S- 
283,  625,  641;  149-492;  161- 
603;  152-265;  158-702;  1«*- 
674. 

Mjac.  12-67;  15-75;  25-334;  »- 
547;  30-36;  31-544;  35-340; 
42-54:  45-417;  46-195:  53- 
533;  60-6(;:  5K-.-?53:  63-57: 
64-447.  454.  462 ;  90-275. 

N.  Y.  Supp.  49-597;  68-9(«:  61- 
1100:  64-90,  793;  84-28i>.l»«6; 
88-661  838  ;  90-749  ;  93-«»3 : 
94-27;  99-98,  912;  101-41I: 
102-324;  103-18,  795;  104- 
523;  105-664;  106-940:  108- 
602;  110-68.  1104;  113-73^; 
114-211;  116-31S,  465.  570: 
118-«nO;  119-742:  121-398, 
769;  122-626:  123-520;  1»- 
427:  128-130;  lS4-r»0:  141- 
860;  152-192;  1B3-423;  158- 
616. 

Civ.  Proc.  14-79:  15-198,  898; 
19-299:  21-396. 

N.^Y.  Ann.  Cas,  1-161,  IH,  1S7: 
2-55;  4-806;  6-325;  6-107.  318; 
7-157. 

Dcm.  6-209. 
871. 

Hun.  90-64. 

App.  Div.  16-77;  18-586:  «»- 
157;  65-459;  74-347;  98-425: 
95-425,  544:  98-149;  106-428; 
118-201:  119-881:  124-662; 
125-376.  652:  126-569;  129- 
316;  182-171;  136-648;  139- 
135;  140-535,  023. 

Misc.  25-354:  80-36:  35-340:  40- 
568;  42-54;  45-56.  272;  40- 
195;  58-353;  63-55;  64-447, 
454;  66-225. 

N.  Y.  Supp.  46-S17:  49-188:  5S. 
907:  60-702;  79-875;  72-ICT: 
90-749,  824;  93-163:  96-512; 
99-98:  101-411:  109-334.910; 
110-68:  116-829:  119-561. 
742;  121-399:  122-1068;  128- 
984  ;  125-427 :  141-860. 

Civ.  I»roc.  15-393. 

Abb.  N.  C.  18-241. 

y   Y.  Ann.  Cas.  6-325;  6-107,  SIS; 
7-157. 
SvHil.  6. 

N.  Y.   Supp.  104-102T. 
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N.    T.    Tr-2T8:    He-619j    lOB-82; 

Hun,  26-172,  544;  29-451;  dO-Gl; 
ST'-TSl,  581:  48-820;  58-848: 
S9-554:  62-157,  815;  «5-459; 
OT-445;  r8-569;  T5-291;  87- 
300;  88-310;  90-04. 

App.    DIr.    22-287;    81-282;    83- 
169;     42-67:     82-628;     62-157; 
70-50;  78-77;  74-347,  404;  84- 
105;   87-249,    425;   93^425;   98- 
42S,    544;    98-140;    101-466 
103-384;     108-105,     116.     428 
111-315,     527.     529;     112-657 
118-538;     116-854;     118-103 
llfMil4.    764,    881;    122-796 
124-36.     326w     628.     652.     663 
126^76,     662;     129*316.     460 
131-797;    132-109.    171;    134- 
733;   186-648:    138-183;    139- 
16.    186;    140-635,    928;    148- 
212;  147-119;  14^288;  149- 
492;    181-603;    166-942;   168- 
674. 

Misc.  10-446;  12-67;  15-75;  17- 
559;  18-562;  20-280;  21-112; 
25-354;  30-36;  31-646;  32-8; 
S4-109:  86-840,  850:  86-643; 
89-244;  40-568;  41-436;  42-54: 
45-56.  272;  46-194;  82-296; 
88-111.  634;  56-66,  486;  58- 
868;  68-55;  64-464;  88*207; 
91-500. 

N.  Y.  Supp.  18-575;  88-1113;  56- 
285;  58-009;  61-1100;  64-708: 
65-286:  69-647;  72-976;  74- 
461;  77-475.  614:  78-596:  84- 
32.  280.1065;  85-574;  88-061: 
90-749.  824;  92-149,  1089; 
95-343;  97-1078;  99*98,  677, 
912;  101-411;  102-824 ;  104- 
198.  244,  523,  796;  106-308, 
940;  107-197.  846,  893;  108- 
66.  953;  109-11S,  446.  910; 
110-68:  112-785;  118-788; 
114.211;  110-570.  829:  11»- 
13r».  742;  121-769;  123-984; 
124-811  ;  125-427  ;  128-130  ; 
181-688;  134-60;  14O-1014 ; 
141-860;  180-947;  155-288. 

St.  Rep'r.  6-425;  12-130;  16-540; 
88-16:  86-39.  918:  88-866:  89- 
18.  449;  41-473;  43-418;  49-78. 
526. 

Clr.  Proc.  14-87. 

Abb.   N.   C.  22-116:  81-197. 

N.    T.   Super.  57-526;  59-226. 

How.   N.  8.  8-261. 

Dem.  2-902. 

N.    T.    Ann.    Cas.    4-167;    8-825; 
6-107.  812;  9-442. 
fttbd.  1. 

Hnn.  80-77;  74-629. 

App.   DiT.  95-421;  105-118. 

Mtoe.   29-601.  603:   88-299. 

N.  T.  Snpp.  61-503;  150-664. 


How.  66-270. 
flnbfl.  2. 

N.   Y.  106-275. 

Hun.   15-20;  20-244:  51-376. 

App.  DlT.  59-580 ;  105-118  ;  121- 

879. 
Misc.  29-663;  86-99. 
N.   Y.   Supp.   181-713;  149-101. 
Bt.  Rep*r.  84-645. 
Ciy.  Proc.  18-258. 
How.  N.  S.  1-488. 
Snbd.  3. 

Misc.  29-663. 
SabcL4. 
N.   Y.   106-276;  144-361. 
Hnn,  15-486;  16-56;  20-49,  244; 

23-177;    24-167:    29-442;    81- 

4.S5;  87-234;  68-506;  62-242. 
App.    Dlv.    15-308:    16-79,    818; 

18-586;      25-349:      106-118; 

109-357;    111-528;    116-864; 

119-358;    120-146;    121-G38 ; 

123-815;     124-37,     629.     657; 

125-370;      129-366;      131-185; 

132-172;    148-628;    149-268; 

161-588. 

Misc.    20-421;    29-600.    668;    39- 
247  •  54-278. 

N.   Y.'supp.   3-682;  44-625;  45- 

1031;   46-310:   49-598;    57-474; 

61-603 ;      105-073 ;      108-321. 
.   Sn;    113-789:    115-254;    116- 

318;  II8-IOO6;  188-766. 
St.  Rep'r.  8-711;  28-214;  48-825; 

48-402;  52-494. 
CIT.   Proc.  5-100;  12-9. 
Abb.   N.  C.  aO-86. 
Daly.  12-888. 
8«bd.  5. 
N.  y.  98-82;  144-864. 
Hun,  82-13. 
Apt).     Div.     105-118;     121-640; 

124-662 ;      128-427 ;      132-172 ; 

186-661:    139-16,    171;    140- 

318;    167-2. 
Misc.  26-547;  29-663:  30'>36:  42- 

55;  67-561;  88-298;  91-488. 
N.    Y.    Supp.   3-081:   :^8-723:   57- 

474:       61-181.      047:      70-876; 

121-370.    399;    188*535;    124- 

203.    811;    125-225;    129-452; 

150^664;   152-272;   155-801. 
St.    RepT.    21-672;    87-753;    67- 

648. 
CiT.    Proc.    4-829;    10-179:    17- 

266;  29-201. 
Abb,  N.  O.  18-448. 
Dem.  5-257;  6-269. 
N.   Y.   Ann.  Cas.  1-162. 
Subd.  6. 
App.  Dlv.  44-120;  95-419;  105- 

116. 
Misc.  53-400. 
N.   Y.   Supp.   121-709. 
Civ.  Proc.  17*206. 
N.  Y.  Ann.  Cas.  7-150. 
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UuD.  26-488:  81-486;  41-604; 
60-18a. 

App.  Diy.  1-629;  6-373;  18-689; 
19-317;  20-349;  33-243;  5»- 
580;  76-581;  85-576;  87-159; 
05-M3;.  08-149,  170;  105-118; 
113-201;  114-lOU;  124-36, 
662;  132-172;  133-648;  144- 
54,   173;   149-493. 

MlBc.  12-68;  27-92. 

N.  y.  Supp.  33-179;  46-319;  4I>- 
698;  58-187;  69-635;  89-4;  91- 
66;  128-809.  988. 

St.  Uep'r.  28-16. 

Civ.   Proc.  9-311:  16-70;  18-^16. 

Abb.  N.  C.  20-382;  21-292. 

N.  Y.  Super.  68-267. 
878. 

N.    Y.    10O-81:   142-298:    159-59. 

Hun.  60-134;  65-616;  87-590;  88- 
810;  90-64.  346. 

App.  Dlv.  16-77,  79;  31-416:  38- 
2;  41-475;  43-612:  56-248;  62- 
315;  66-203;  78-77;  76-.352;  87- 
159:  95-425.  544:  9H-ir>,  149; 
101-407;  1€>5-105.  110,  238; 
109-357:  111-527;  112-92, 
657;  114-109,  828;  115-140. 
538:  116-855;  119-764,  881; 
121-155,  639,  761;  128-493, 
653;  125-741;  129-316.  460, 
656;  131-797;  132-171:  137- 
336;  139-16.  135;  140-535. 
923:  143-211;  148-28:^.  026; 
151-603 ;  156-548  ;  159-76  ; 
161-382;  162-817;  168-674. 

MlBC.  7-402:  10-475;  12-67;  13- 
632:  17-559;  20-16.  279;  28- 
241;  30-36;  32-8:  34-111;  35- 
340;  40-563:  41-436;  42-54; 
45-56,  272;  46-195;  47-356; 
53-5.33;  64-116;  55-33;  66- 
66;  68-353;  63-55;  64-454; 
67-561;  73-402;  76-205;  90- 
275. 

N.  Y.  Supp.  34-919;  44-602:  48- 
173:  51-304:  58-907:  6O-702: 
61-1100;  71-809;  72-976;  78- 
410:  90-749.  824:  92-140; 
98-833.  1111;  95-898;  96- 
561;  97-737.  1078;  98-186,  642, 
600:  100-251,  703;  102-324 ; 
103-795:  104-.'>23:  106-641. 
846;  106-535,  940;  108-415; 
110-96;  113-738:  114-211; 
116-318.  570;  118-610:  122- 
74:  123-984:  126-427:  128- 
130  ;  132-1104  ;  141-586,  860 ; 
143-961:  147-1077;  163-450; 
155-760. 

Civ.   Proc.   14-79;   15-198,  893. 

Abb.    N.   C.   31 -.361. 

N.   Y.   Super.   59-139. 

N.  Y.  Ann.  Ca«.  1-167.  171:4-24 
167,  306;  6-107,  312;  9-448. 


874. 

App.    DlT.    41-476;   87-249;  95- 

426;  119-881:  121-738;  148- 

626. 
Misc.  28-241;  36-36;  40-56S;  49- 

56,  272  ;  64-454  ;  72-119. 
N.  Y.  Supp.  51-304;  68-007,  9M; 

60-702;    72-976;     84-28U;    9i^- 

824;  106-532;  114-910;  IM- 

1089;    141-860. 
St.  Rep'r.  12-677. 
Abb.  N.  C.  29-426. 
N.  Y.  Ann.  Cas.  6-107,  312. 
876. 

Hun,  21-268;  53-347. 

App.    Dlv.   87-249;  96-423;  1«1- 

467;    127-824;    144-54;  15«- 

648 
Misc.'  46-563;    45-S6,    2T2;   W- 

454. 
N.  Y.  Supp.  58-907:  60-702:  71- 

976;  84-280:  90-824;  92-149: 

112-122;     128-809;    141-5&<. 

860. 
Abb.  N.  C.  8-115. 
N.  Y.  Ann.  Cas.  6-107.  812. 
876. 

N.  Y.  101-176.  ^ 

App.    Dlv.    41-494;    42-67;  «- 

469;     74-350;     96-419,    425: 

121-758,    763. 
Misc.    40-563;   46-56,  272;  W- 

92*  64—464. 
N.  Y*.  Supp.  68-907:  60-702;  7S- 

976;     «8-661,     838;     90-824; 

104-782:   106-686;   141-860. 
Abb.  ?^.  C.  20-426. 
N.   Y.   Ann.  Cas.  6-107.  312;  T- 

167. 
8TT. 

Misc.  64-454. 
N.  Y.  Supp.  141-860. 
N.  Y.  Ann.  Cas.  6-lOT. 
878. 

Misc.   64-454. 
N.  Y.  Supp.  141-860. 
N.  Y.  Ann.  Cas.  6-107. 
879. 

Hun.  59-658. 
Misc.  64-454;  89-465. 
N.  Y.  Supp.  141-860. 
N.  Y.  Ann,  Caa.  6-107. 
880. 

N.  Y.  70-64. 

Hun,  83-1.  ^ 

App.     DlT.     70-305;    116-515; 

169-76. 
Misc.    27-93;    63-.52:  64-4M._ 
N.   Y.    Supp.   61-328;  ll«-5»: 

141-860;   143-961. 
N.  Y.  Ann.  Cas.  6-107. 
881. 
App.     Dlv.     31-417;     114-828; 

161-605.  ^ 

Misc.  64-454;  66-225;  67-107. 
N.    Y.    Supp.    63-500:    106-251; 

121-na 
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Abb.  N.  C.  81-360. 
N.  Y.  Ann.  Cai.  6-107. 


N.   Y.  87-272. 

Hun,  22-551. 

Add.  Diy.  31-417 ;  96-532 :  108- 

384;    118-201;    128-428;    189- 

671. 
Mtsc.  42-54;  64-454:  91-488. 
N.  Y.  Supp.  63-500;  86-574;  89- 

154;     99-98;     112-785;     124- 

208;   140-930;   141-860;  166- 

801. 
N.  Y.  Ann.  Cag.  6-107. 


N.   Y.  61-564;  68-77. 

App.   Div.  80-22. 

Misc.  64—454. 

N.  Y.*  Sapp.  80-184 ;  141-860. 

T.  &  C.  3-269. 

N.  Y.  Ann.  Cas.  6-107. 


Misc.  64-454. 

N.  Y.  8npp.  141-860. 

Abb.  N.  C.  30-85. 

N.  Y.  Ann.  Cas.  6-107. 


Hun,  88-827. 

App.     DIv.    2-502:    60-452;    «0- 

1^05;   92-305;    llT-247 ;    120- 

784  •  162-201. 
Misc.  '8-547;  16-620;  4<^24;  68- 

363 '    64-464. 

N.  Y.Snpp.  64-246;  80-741;  86- 
1100;  03-241:  102-868:  106- 
778 ;  11O-1098 ;  141-860. 

81.  Rep'r.  3-194;  6-316;  7-282. 

Abb.  N.  C.  20-172. 

Dem.  2-399. 

Crim.  Rep.  4-682. 

N.  Y.  Ann.  Cas.  6-107. 


Hun.   14-1-  31-96. 

App.  Div.  22-287 ;  66-262 ;  110- 

Misc. '  11-620 ;    66-38  ;    64-454  ; 

96^276. 
N.  Y.  Sapp.  82-740:  141-860. 
N.   Y.   Super.  69-226. 
N.  Y.  Ann.  Cas.  6-107. 
687. 

N.'  Y.   168-125. 

Hun,  88-376;  62-389;  64-818;  78- 


App.  Dir.  28-50;  31-298;  83-136; 

49-218.    804:    66-218:    67-646; 

81-67 ;  87-608 ;  07-jfel ;  llO- 

167;  114-539;  117-817;  118- 

773:   122-452:    126^901;    137- 

800;    144-708;    148-627. 
Misc.    20-510:    38-241;    64-274; 

66-34;  79-66. 
N.  Y.  Snpp.  60-896:  62-617:  63- 

869 ;  68-755  ;  74-684  :  77-151  ; 

97-91 :       100-121 ;       1 02-106.-. ; 

lOS-849:   10CI-171.    1009;   107- 

198;  129-598. 
ft,  Y,  Add.  Cas.  10-805. 


N.   Y.    186-272;   168-125. 

Hun.  88-377;  62-389:  64-318. 

App.  Dly.  49-243:  67-545;  87- 
608;  110-167;  118-773;  137- 
333;    148-627. 

N.  Y.  Supp.  48-936  ;  74-684  ;  97- 
91;  108-635.  849;  106-1009, 
122-190. 

St.  Rep'r.  21-872;  32-50;  42-336; 
46-363. 

Civ.  Proc.  16-384;  18-38. 
Snbd.  1. 

Hun.  22-594;  89-626. 
Snbd.  3. 

N.  Y.  Supp.  129-646. 

Hun.  89-625. 
Snbd.  4. 

Hun,  39-625. 

N.  Y.  Supp.  129-646. 
Snbd.  6. 

N.   Y.  102-599. 

Hun.  29-139. 

App.  Div.  67-546;  87-607;  118- 
773;  148-627. 

Misc.   64-274. 

N.  Y.  Supp.  84-568. 

Civ.   Proc.  11-51. 
Snbd.  7. 

Misc.  76-614. 
889. 

N.   Y.  168-125. 

Hun,  14-326. 

App.  Div.  24-16;   163-887. 

Misc.  70-530. 

N.  Y.  Supp.  108-849;  1O6-1009; 
127-338;  187-1104. 

Dem.  2-208. 
890. 

N.  Y.  168-125. 

Hun.  16-385;  19-282. 

N.  Y.  Supp.  106-1U09. 
891 

N."  Y.  168-125. 

App.  Div.  122-57,  451. 

N.  Y.  Supp.  29-1106;  1O6-1009. 

Civ.  Proc.  28-317. 


N.  Y.  168-125. 

App.     Div.     122-57,    451;    166- 

893;    168-817. 
N.   Y.   Supp.   106-1009;   107-83; 

189-1070;    142-151;   144-150. 
Barb.  26-452. 
How.  41-421. 
Wend.  21-156. 

N.   Y.   136-272. 

Hun.  69-55.3. 

App.  Div.  114-5.39:  120-7;  188- 

418;    148-627;    166-926. 
Misc.  79-66. 
N.     Y.     Supp.    80-701;    100-121; 

101-412;   104-8,36:    122-938. 
894. 

App.  Div.  81-67:  114-.539;  120- 
7;  138-419;  144-T98. 


1048 


NOTB8. 


Misc.  23-262,  613;  61-222;  TO- 
67, 

N.  Y.  Sunn.  Bl-172:  B3-200:  W- 
940  ;  B«-888  ;  100-121  ;  lOS- 
637;  122-938;  129-698. 

Civ.  Proc.  0-141. 

Abb.  N.  C.  10-324. 

How.  63-94. 
800. 

App.  DlY.  84-270;   114-639L 

Civ.  Proc.  0-144. 

Dem.  4-330. 

N.  Y.  Supp.   100-121;  106-903. 
806 

App.  Dly.  138-419. 

N.  Y.Supp.  122-938. 
807. 


App.   Dlv.  105-628. 
X.    Y.   Si  


Supp.  82-683. 
80K 

App.  Dly.  106-628. 
800. 

N\  Y.  fiO-813. 

App.  Dlv.  1-572;  188-419;  142- 
776. 

Misc.  38-233. 

N.  Y.  Supp.  77-146;  122-038. 

Cow.  7-59. 
OOO. 

N.  Y.  60-518. 

Hun,  64-489. 
001. 

N.   Y.   11-204,  801;  20-184. 

Misc.   48-277. 

N.  Y.  Supp.  06-728. 

Barb.   2ft-274. 

Abb.  N.  C.  1-87;  0-63. 

Johns.   2-417. 

Daly,  4-518. 
Snbd.  2. 

App.   DlT.  124-481. 
002. 

Hun.  78-616. 

App.  DlT.  TO-266. 

Misc.  48-277. 

N.  Y.  Supp.  06-728. 
003. 

Hun,  78-516. 

App.  Dly.  70-256. 
004. 

Hun,  78-616. 
006. 

Hun,  78-516. 
0O7. 

Hun,  78-616. 
000. 

Hun.   78-516. 

App.  Dly.  158-504. 
01 0. 

N.   Y.  60-133:  138-868. 

Hnn.  33-546:  62-388. 

App.   Dlv.   40-868;  51-378.   471; 

124-636. 
N.    Y.     Snpp.    63-409;    64-753; 

100-77;  181-563. 


911. 

N.  Y.  65-465;  168-125;  186-8& 
Misc.  67-107. 

App.  Dlv.  61-471;  111-516L 
N.     Y.     Supp.    46-639;    OT-73I; 
107-68 ;  121-718 ;  149-161. 
912. 

N.'  Y.  136-272. 
N.  Y.  Sapp.  100-707. 
013. 

N.  Y.  136-272;  124-486. 
App.  Div.  146-683. 
Misc.  2O-610:   79-78:  80-628. 
N.  Y.  Supp.  108-1027;  139-401. 
Dally  Bee.  28-82. 
014. 

N.   Y.   166-338;  210-474. 

App.    Dly.    16-101;    22-287;    80- 

613;  34-582;  68-286;  82-104; 

130-777;   148-158. 
Misc.     10-307:    23-497;     40-121 

130;  41-643;  60-468. 
N.     Y.     Supp.     71-386;     81-416; 

100-564;  132-1023. 
Abb.  N.  C.  30-68.li. 
N.  Y.  Add.  Ceb.  6-876. 
016. 

N.   Y.   136-689 ;  lTT-400 ;  210- 

474. 

App.  Dly.  1«-18B,  lOL  198:  28- 
142:  aO-612;  84-663;  68-235: 
82-104  ;  116-115  ;  189-71T ; 
147-500;   148-158. 

Misc.  1O-807;  23-497;  26-364; 
41-648;   50-468. 

N.  Y.  Supp.  48-60:  62-892:  «8- 
476;  64-114:  58-605;  71-398: 
81-338  ;  87-169 ;  100-864 ; 
182-10^8.  _^ 

N.  Y.Ann.  Caa.  4-308;  5-275.  833.  * 

016. 

N.  Y.  Ann.  Cai.  6-2T5,  881 
017. 

Misc.  40-127. 

N.  Y.  Ajul  Cafl.  6-276.  S21 
018. 

N.  Y.  Ann.  Caa.  6-275. 

App.  D|y.  84-582 ;  82-104 ;  148- 
158.  ^ 

MlBC.  10-307;  23-497;  4^138, 
180. 

N.  ¥.  Supp.  182-1023. 

N.  Y.  Ann.  Caa.  6-1TBl 


N.  Y.  Ann.  Caa.  6-218. 
021. 

N.   Y.  88-682L 

N.  Y.  Supp.  119-888. 

App.  Dlv.  136-71. 
022. 

N.    Y.    64-868:    66-526;  69-610; 
148-186. 
02.'t. 

Hun,  31-610;  76-642, 
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App.  Dlv.  28-254;  45-136,  190; 
«f»-318;  110-S58. 

Misc.  «-516;  10-343;  SO-683; 
118-844;  89-809;  da-861. 

N.  Y.  Supp.  31-29;  5O-105S;  60- 
10T2;  U3-291;  Wl-142;  04- 
502:  OG-:{83;  107-678:  117- 
220  ;  18S.729  :  183-1001 ; 
184-1036:   151-588. 

N.  Y.  Ann.  Cas.  6-253;  7-100. 


Wend.  2-^601 
02S. 

App.  DiT.  8a-ar76. 

Barb.  61-648. 
Han,  M.164. 


N.  Y.  Sopp.  94-47. 
N.   Y.   Svpp.  94-47. 


N.  Y.   171-488. 

App.  DiT.  58-436. 

N.  Y.  Supp.  48-001 ;  94-47. 

N.    Y.   Super.  4T-174. 

How.    99-384. 
989. 

Hun.  78-888. 

N.  Y.  Supp.  94-47. 
931. 

Hnn,   78-888. 


N.    Y.    Snpp.   108-78. 


N.    Y.    194-157;    133-179;    153- 

881. 
App.    DlT.    19-389;   28-444:    33- 

81:  88-162;  65-537;  60-407:  73- 

583;    101-147;    134-126;    135- 

741. 
N.    Y.   Supp.  61-111:  74-985;  77- 

46;    H«-tJ«50;    91-852;    118-852; 

119-978;  131-56. 
Misc.   73-168:   90-218. 
•V.  Y.  Ann.  Cas.  5-271. 
984. 
St*.  Rep'r.  6-100.    . 
Week.    Dig.    26-217. 


N.    Y.  95-624:   121-477;    124-52; 

140-445;    149-70;    153-381. 
App.    Div.    17-629;    50-533;    51- 

540;   129-02. 
Misc.   12-97  ;  68-585  ;  89-38. 
N.  Y.  Supp.  54-78.  83  ;  198-779  ; 

105-88;   16S-5.53. 
N.  Y.  Ann.  Cas.  4-163;  9-49,  n. 
936. 

N.    Y.    191-4n;    185-326;    149- 

78. 
App.  DiT.  17-629:  69-583;  152- 

N.    Y.    9app.    187-643. 
N.  Y.  Ann.  Cas.  4-163. 


937. 

N.  Y.  187-829;  140-445. 

App.  Div.  38-162 ;  95-587 ;  129- 
92;    133-43:^. 

Misc.  12-97;  50-354;  51-365; 
80—38 

N.    Y.    Supp.    98-829;    100-61C ; 
105-33  ;     114-867  ;     117-753  ; 
152-553. 
038. 

Mise.  5-583;  16-488. 
Subd.   2. 

Misc.  61-113. 
d39. 

MlBC.  5-533. 

St.  Kep'r.  11-109. 
941. 

Hun.   92-154. 

MiKc.  15-326;  58-640;  91-343; 
92— 8.S. 

N.  Y.  Snpp.  164-446;  155-1015. 
94S. 

N.  Y.  44-27;  56-182;  58-062; 
157-437. 

App.  Div.  29-399:  68-167;  84- 
565  ;  87-607  ;  104-436,  574 ; 
146-422;  159-703;  169-948. 

Misc.  13-422;  '^O-liOTy,  ^33:  35- 
770  *  47-585 

N.  Y.  Supp.  48-806;  51-705;  74- 
165;  82-842;  03-575,  768; 
131-280;  145-189. 

Connoly,  2-23. 

N.   Y.  Cr.   Rep.  8-50. 
948. 

App.   Div.  82-403. 

Misc.   47-148. 

Johns.  17-272. 
044. 

App.  Div.  140-884  :  168-122. 

N.    Y.    Supp.   81-868. 
045. 

mm,  46-370. 
047. 

N.   Y.    218-667. 

Hun.  99-105. 
048. 

App.  Div.  138-678. 

Misc.    17-569. 

N.  Y.  Supp.  123-12. 
•J49. 

App.  Div.  138-678. 

Mfsr.  17-561):  50-651. 

N.  Y.  Supp.  128-12. 
952. 

N.    Y.    138-70. 

Hun.  46-471:  99-105. 

App.    Div.   36-436. 

Misc.  10-108;  5fl-661. 

N.    Y.    Supp.    62-246;    107-564; 
113-835. 
058. 

N.    Y.    138-70. 

Hun.   46-471. 

App.   Div.  .'16-436. 

Misc.   19-108:   56-651;   154-31T. 

N.   Y.   Supp.  107-564. 
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App.  DiT.  77-219;  97-616;  ISO- 
IS;  157-796. 

Misc.  38-97. 

N.  Y.  Supp.  77-lU;  79-13;  114- 
403. 
856. 

N.    y.   95-624. 

N.  Y.  Supp.  143-404. 
957. 

N.    Y.   95-624;   136-70;  153-881. 

Hiin,  46-370. 

App.    Dlv.    36-841. 

Misc.  73-153. 

N.   Y.   Supp.  54-976. 
058. 

N.   Y.  95-624. 

Week.  Dig.  20-28a 

N.*  Y.  200-334. 

App.  l)iv.  113-667:  128-16. 

N.    Y.    Supp.   99-978;    107-416; 
142-1094. 
961d. 

N.    Y.    207-162. 
962. 

Hun.   72-602. 
963. 

Hun,  65-564. 
App.  Dlv.  144-551. 
Misc.   32-288:    79-81. 
N.  Y.  Supp.   114-898;  157-98. 
064. 

N.  Y.  20O-266. 

Hun,   18-536;   56-337. 

ApD.     Div.     1.15-589;     144-551, 

559;   166-585. 
Misc.     7-r>42:     21-498;     29-162; 

32-288;  41-126. 
N.   Y.    Snpn.   4-892:   48-173;  60- 

175:    130-341;    152-65. 
St.    Rop'r.    20-835. 
Civ.    Proc.    18-218. 
Abb.  N.  C.  15-283;  24-468. 
Svbd.  1. 

Misc.   19-426. 
965. 

App.  Div.  96-303  ;  144-;S51.  559  ; 

159-800. 
N.    Y.    Supp.    80-281;    130-841; 

157-98. 
Misc.    70-81. 
Abb.  N.  C.   15-282. 
How.   54-279. 
066. 

App.  Div.  145-884 ;  159-800. 
907. 

N.    Y.    43-411. 

App.      Div.     48-169;     149-679; 
162-612;    151-725;    158-182; 
15O-800. 
Misc.    10-594;   26-503. 
How.  56-244. 

N.     Y.      Supp.     134-399;      147- 
916. 


968. 

N.    Y.    40-504:    71-338;    74-IK; 

96-112;        101-187:        105-319, 

567;    114-577;    131-226;    143- 

377;  176-299;  184-27. 
Hun,     30-155;     44-668;     66-605; 

62-219;    82-442;    88-111. 
App.    Dlv.    50-302;    5^-577;  67- 

554:    74-217:   78-391.   393:  78- 

169;    80-149;    82-C05;    88-340: 

98-300;        99-428:         167-612: 

116-243;     122-684;     129-693; 

188-8.    886;    143-968;    1S6- 

686;   159-800. 
Misc.  6-92:   12-121;   17-425:  27- 

9;    .12-73;    40-252 ;     44-316; 

54-58;  92-99. 
N.  Y.  Supp.  68-948;  09-094;  89- 

319,    5.^2;    90-699:     101-633: 

106-606;  107-770;  166-171. 
St    Rep'r.    12-512:    14-798;    16- 

196;  32-90;  52-845. 
Civ.  Proc.  9-42,  230. 
Abb.   N.  G.   17-296;  21-^0;  31- 

66. 
N.  Y.  Super.  68-71,  146;  64-613: 

65-152;   68-188. 
How.  N.  8.  3-442.  680. 
Dem.   2-619. 
N.  Y.  Ann.  Gas.  2-84. 
Snbd.  1. 
N.    Y.   82-65;     109-207.   368;  6a 
App.   Dlv.   1-376;  99-428. 
Misc.  5-313. 
N.    Y.    Supp.    4-806;   e-245:  91- 

292;  114-447. 
Abb.   N.   C.   22-2n. 
Snbd.  2. 

N.  Y.    105-821. 

Hun,   31-600;  44-2:   6I».622. 

App.  Div.  7-319;  122-119. 

N.  Y.  Supp.  15-291. 

SL    Rep'r.    37-626;    40-^;  41- 

688;  48-862. 
Civ.  Proc.  12-225. 
N.  Y.  Super.  64-98L 


N.  Y.  101-187. 

Hun.  62-219. 

App.  Div.  79-169;  98-800; 

800. 

Misc.  40-252;   T9-81. 
N.   Y.   Supp.  189-841;  167-98. 
N.  Y.  Super.  66-162. 
970. 

N.    Y.    100-468:    129-274;    181- 

215 ;        157-286 ;        207-678 ; 

214-210. 
Hun,     69-521:     76-63.    5S7,   990: 

81-6.   8;    82-441:   86-141;  «»- 

11;  89-367:  92-386. 
App.    Dir.     28-369;    44-62.    4^ 

62-260:  78-73:  79-169:  «0-l« 

82-78.     606:     88-340;     98-300 

116-244:    122-684:    143-9SS 

160-241,   478;   164-627;  1«6- 

28;   166-744, 
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Misc.    6-92,    93;    20-77;    33-59.'); 

80^321;    60-200;    64-123;    68- 

215;    73-16;    83-427. 
N.  Y.  Supp.  SW-214;  3U-271,  580; 

4S-15,     234;     S2-1036;     61-41; 

70-1122:    78-880:    80-562:    84- 

1090;  UO-699;   101-553;   107. 

779;    118-52;    126-712;    146- 

052;  148-901;  152-956;   156- 

999 
Abb.  N.  C.  27-461.  465;  28-3. 
N.  Y.  Super.  54-92. 
N.  Y.  Ann.  Cas.  6-249,  260. 
871. 

N.    Y.     108-11:     114-490;     128- 

656;  207-507. 
Han,  6»-521:  88-181. 
App.    DIv.     6-602;    52-435;     62- 

621;     68-48:     78-169;     88-550: 

8K-300 :     122-684  ;     126-365  : 

143—958. 
Misc.   6-93;   40-252:  64-124. 
N.    Y.    Snpp.   65-234;  71-65;   74- 

34:  86-101;  80-609;  107-779: 

110-818;  118-52. 
N.  Y.  Ann.  Cns.  6-260.  279. 


N.    Y.   87-1:    101-187;    108-11. 

App.  DlT.  78-170;  108-206. 
N.  Y.  Ann.  Cas.  6-261,  275. 
873. 

N.  Y.  203-501. 

App.     Dly.     144-181;     146-834; 

148-21  ;      150-529 ;      162-459, 

612;   166-722. 
Mlac.    81-234 
X.   Y.   Supp.   128-966:   133-627; 

147-808,    915;     152-4:{1.     450; 

156-342;    157-1;M>. 
874. 

N.     Y.    100-468:    104-1.^1:    17S- 

229;  178-219;  200-291 ;  213- 

563. 
Hon,  7CI-63. 
App.    DIv.     23-359;    30-77.     319: 

36-177:  44-62:  60-365:  «O-140: 

82-78 ;      122-684 :      128-173 ; 

692;  150-629;  153-239;  157- 

2m;    16O-o0.">;    lCW-178. 
HfBo.    6-92:    8-92:    25-229;    26- 

503;  30-86:   64-124. 
N.  Y.  Snpp.  30-271:  41-226;  48- 

15;    55-763;    60-401.    577;    61- 

868;     70-206:    80-562;    107- 

779;  135..')50;  142-410;  148- 

638. 
N.  Y.  Super.  55-152. 
N.  Y.  Ann.  Cas.  6-251,  281. 
876. 

Han,  60-202. 
876 

N."  T.   207-575:   213-563. 

App.     DIv.     141-800;     144-538. 

(^8;  155-369;  158-799;  1«0- 

881:    166-.%85. 
Misc.    6-117;    28-711;    67-583; 


68-470;  70-128;  74-561;  78- 

82;   81-615. 
N.   Y.   Supp.  124-786;  138-341; 

145-1085;    152-05;    155-926; 

157-98. 
877. 

App.    DIv.    18-237;    27-161,    458; 

28-303;    28-371;    31-139,    306; 

42-4;  58-321:   76-434:   83-284; 

81-19;  82-250;    125-370.  398; 

128-78;    138-274;    154-847. 
Misc.     lH-296:     25-352;     28-425: 

30-66;    45-172;    52-312,    521; 

60-360;  61-74. 
N.    Y.    Supp.    50-329.    622,    1002; 

52-614,     772;     58-920;    61-924, 

942:    78-778:    82-159;    86-344; 

88-87;      102-561;      103-581; 

105-205.   236;    108-651  ;   108- 
•      725;    113-31.    502,    633;    122- 

966;  138-820;  158-902. 
Civ.  Proc.  18-41,  134. 
Abb.  N.  0.  15-282. 
880. 

Hun,  23-406;  65-531. 
Misc.  7-642 ;  48-485. 
N.  Y.  Supp.  85-910 :  108-581. 
Civ.  Procf  18-134. 
881. 

N.'   Y.    68-61;    73-195,    847,    609; 

74-61;  75-340. 
Hun,  14-324. 
882. 
N.  Y.  88-258;    86-383;    158-419. 
Hnn,    22-506,   551;   82-71;   48- 

162;    47-245;    53-463;    70-879; 

08-44. 
App.   DIv.   2-567;  8-621:   41-448: 

46-328;     52-591;    56-389:     56- 

161;     68-482;    70-806;    77-466; 

78-544;    K2-4H4;    85-06;    102- 

425;   108-233;   110-598:   118- 

338;    125-128:    128-703;    138- 

120;  144-688;  153-192;  164- 

203. 
882-a 
N.    Y.    217-240. 
N.   Y.    Supp.    160-1056. 
Misc.  27-9:  28-58,  664;  43-309; 

68-209;  70-569. 
N.  Y.  Supp.  58-856.  882;  60-550: 

61-97,  680;  66-931:  67-17.  .'>61 : 

7.^-817:     75-2fi0:     78-307;     82- 

918:    85-7:    82-4.^.9:    85-758; 

87-144:      104-230;     108-648 ; 

123-906;    126-414;    128-138; 

148-645. 
Civ.   Proc.   15-81. 
Week.    l)\g.  25-281. 
N.   Y.  Ann.  Cas.  8-493. 
083. 

Hun.   82-72:    58-247:   76-117. 
App.    DIv.    2-567:    8-621;   28-35: 

.n.1-38n.     470:     62-.'»43:     71-410: 

77-400:    80-247;    88-307;    112- 

921:    116-406:    118-388;    126- 

838;   153-192. 
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Misc.  4S-a09;  44<.242;  48-81. 

N.  Y.  Siipp.  50-1007:  67-176; 
Tl-88:  T2-704;  75-725;  80- 
259:  00-020;  OG-72;  101-769; 
102-002;    1 04-230. 

Civ.   Proc.  6-141;   15-83. 

Abb.  N.  C.  22-356;  28-435. 
Subd.  1. 

N.  Y.  83-158;  99-481. 

Hun,  40-461. 

App.  Dlv.  62-591;  64-531;  OO- 
128;  80-246. 

N.  Y.  Supp.  eO-1097. 

St.    ttep'r.    14-647;    38-207;    34- 
707. 
S«bd.  2. 

Huo,    8-234;    13-845;    4«-395. 

App.  Diy.  09-413;  114-872; 
126-339. 

N.  Y.  Supp.  74-1000;  100-200; 
110-528;    167-915. 

St.    Uepr.   23-595 :   63-857. 

Abb.  N.  C.  22-355;  26-399. 
984. 

Hun.  82-71;  62-474;  76-600; 
78-89. 

App.  Dlr,  2-567:  7-460:  8-621; 
18-398:  27-100;  66-389;  68- 
281;  77-172,  466;  87-619: 
1  o:i-425 ;  1 1  »-:«8 ;  1 36-7:^2 . 
137-53;  i:W-636;  146-885; 
141-41;  143-828:  144-688; 
163-192;     162-641;     164-543. 

Misc.  26-470;  32-602;  68-22; 
69-209;  88-249. 

N.  Y.  Supp.  50-135:  66-669:  67- 
176;  74-54:  78-1072;  79-307; 
85-7:  80-821;  92-994:  14>4- 
230;  119-906;  122-708;  126- 
014;  120-414;  129-1;  132- 
59.*^  :  138-:^-,0  ;  142-228  :  14l>- 
291,    OriS;    161-801. 

N.   Y.  Ann.  Caa.  8-261.  34a 
986. 

Hun,  66-238. 

App.  Dlv.  8-621;  54-3r.9;  66- 
163;  108-10;  137-53;  147- 
584;    163-192. 

Misc.   41-205;  43-116. 

N.  Y.  Supp.  67-561;  96-469; 
132-593;    138-356. 

N.  Y.  Ann.  Cas.  8-493. 
986 

N.'  Y.    133-445. 

Hun,   76-000;   78-39. 

App.  Dlv.  5-021:  8-621;  26-460; 
36-187:  64-;?58:  66-163;  67- 
342;  OS-282:  103-423:  1  OH- 
IO. 2.^3:  112-127:  116-496; 
137-53  :  144-688  ;  147-o84  : 
161-010:  163-192:  166-149; 
1«K-140. 

Mi.ac.   26-302,    419;   41-204;   69- 

209. 
N.  Y.  Snpp.  64-773;  67-561;  74- 

55  ;    83-930  ;    86-8  ;    92-994  ; 


95-469,  768;  161-760;  1»- 
414;  ^29-1;  182-593;  1S»- 
85;    138-S56. 

Abb.  N.   C.  8-246;    11-233. 

How.    64-156;   68-516;   66-319. 

N.  Y.  Ann.  Cas.  8-260,  818^  486. 


N.    Y.   43-224;     88-166;    96-3S1 
Han,  43-483. 

ApD.    Dlv.   7-460:  8-621:  6T-3«: 

77-172 :  l>4-577 ;  108-11 :  HT- 

899:    181-242;    187-54;  161- 

916;168-193;    1S&<I99;    164- 

541 

Misc.  48-116 

N.  Y.  Supp.  50-469:  78-1072:  8S- 
192;    wf-469:    116-629;   186- 
85,   208;    142-228;    149-033. 
8L   Uepr.   33-207. 
N.  Y.  Ann.  Caa.  8-349. 
Subd.  1. 

Hun,  88-294:  76-U7. 
App.   Dlv.   66-867. 
8t.    Rep'r.   32-844. 
Subd.  2. 

Misc.  87-55. 

App.    Div.   47-415;  T4-24 ;  11^ 

504. 
N.    Y.    Supp.    76-699;    164-3:3; 

119-90G. 
N.  Y.  Ann.  Caa.  7-268. 
8«bd.  8. 
Hue,      14-497:     32-72;     66-4S4: 

88-32. 
App.    Div.  2-567:  26-460:  8S-33: 

66-205:    67-431:    68-87.    ISL 
Misc.  27-9 :  67-359. 
N.   Y.  Supp.  60-226,  1005;  74-U. 

73:     119-906. 
St.  Rep'r.  60-447. 
988. 

App.   Dlv.   94-441;   187-51 
980. 

App.  Dlv.  78-542. 
990. 

App.  Div.   166-586. 
Misc.  27-15. 
N.  Y.  Supp.  162-65. 
991. 

N.'  Y.   Sapp.  162-698. 
992. 

N.    Y.    167-531:    118-414;   184- 

645;   160-359;    168-263. 
Hnn,  61-474;  86-177.  ^ 

App.     Dlv.    2-341;    81-4,%;   96- 
3^        — 


J49:  104-134:  las-sri; 

425:  136-.'»^9:  137-528:  18*- 
154 :  167-297 ;  169-731 ;  1«8- 
270. 

MiRc.  6-118:  8-270;  lO-lSO;  H- 
893;  12-48;  13-230:  «>-5U 
658;  33-491;  62-15.  _ 

N.  Y.  Supp.  4-929:  62-1:  «- 
515;  66-S5,^:  88-665;  Il6-Tr7: 
121-677;    188-411:  142-60e. 

Civ.  Proc.  14-146,  Stt;  18-168; 
19-370. 
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Abb.  N.  C.  27-419. 

N.  Y.  Sqper.  S6-563. 

N.  Y.  Ann.  Cas.  1-4;  6-73;  8-123. 

-N.  Y»  207-581 

App.  J)lv.  95-153,  340 ;  iaS-82r) ; 

149-329;    151-154;    158-852 

169-271. 
Misc.  91-530. 
N.   Y.   Supp,   198-560;  135-411; 

S7-1005;   146-78,  891. 

N."  Y.  89-147;  198-658:  159-400; 

166-90 ;  162-263  ;  218-5. 
Han,  61-4;  89-177;  88-147. 
App.     DlT.    1-601;     11-319;    20- 

588;   42-8;    83-31;   84-53;   95- 

840;  128-825;  135-589;  145- 

153;    169-271;    161-660. 
Iflse.     19-180;     14-309:     29-512. 

558:    45-63;    69-374;    62-356; 

67-587;  91-430. 
N.  Y.  Supp.  35-709;  58-605:  62- 

66  -88-665  ;  124-800 ;  129-13  ; 

14fc-78. 
Abb.  N.  C.  27-2. 


Han,  76-486. 

App.    Dlv.  33-376  :  42-8 ;  58-417 ; 

77-887  :     186-689 ;     167-297  ; 

161-66*. 
Misc.    8-270p    293;    10-180;    14- 

810. 

N.   Y.  Snpp.   64-68;  68-665;  88- 

108 :   142-506. 
Civ.    Proc.    14*332. 
Abb.    N.   C.  27-2. 
N.  Y.  Ann.  Cas.  1-4. 


Hon.   80-177. 

App.    Dly.    63-417;    101-650; 

168-257. 
Misc.    8-270,    293;    11-393;    14- 

810. 
N.   Y.   Supp.   67-1113;    140-883. 
Civ.    Proc.    14-332;    19-370. 
90T* 

N.*    Y.     94-248;     198-658:    123- 

120,  436;  183-626;  169-108. 
Hun,     87-375;     09-212;     78-377; 

99-378. 

App.  DlT.  4p«15;  6-8T;  11-318; 
28-577;  29-351:  59-442;  53- 
75;  55-148;  57-210;  65-268;  78- 
348:  112-561;  124-130;  128- 
804:  182-214;  137-400:  153- 
81.  264 ;  168-56 ;  169-833. 

Mfsc.  9-375;  11-358;  14-310:  29- 
448;  32-463,  53»:  35-198:  46- 
04:  66-196.  108;  62-72;  72- 
804;    91-431;   92-40. 

N.  T.  Sapp.  28-168;  29-1118; 
99-706:  36-700:  51-207;  58- 
818;  69-766;  65-687:  60-553; 
er-lOO.  829;  "^^ -486;,  72-747; 
96-769 ;    MMM(20 ;    198-104  ; 


108-909;    113-163;    122-784; 
181-193 ;     138-67 ;     142-7.19 
140-57;   154-886;   155-308. 

St.  itep'r.  59-189;  88-993. 

Civ.   Proc.   14-283.   382. 

N.  Y.  Ann.  Cas.  6-219;  8-128. 
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N.   Y.   193-668. 

Han,   32-200;    89-177. 

App.     nir.    4-615;     11-318,     319; 

29-351;  78-348:  182-209,  215; 

137-460:    149-286;  159-730. 
Misc.    9-375;   59-112;   91-430. 
N.    Y.    Supp.    79-9.S9;    122-784; 

126-173;   157-662 
Civ.  Proc.  14-332. 
N.  Y.  Ann.  Cas.  5-352u 
999. 

N.   Y.  199-93:  197-231:  123-120; 
104-899  ;     109-240 ;     299-88  ; 
297-572;    298-374;    211-228. 
Han,  23-218:  33-54;  42-90;  09- 
49,    145,    622;    69-211;    74-567; 
89-184;    81-163,     562;    88-110; 
91-284 
App.  Dlv.  4-140.  615;  7-408;  14- 
162;    19-260,    663;   28-508;   24- 
405.    450;    25-286,    505;    89-96, 
522;    39-660;    49-212:    41-618; 
46-326;   63-626.   649;   54-238; 
68-302,    478:    75-295;     TO-34S; 
77-ai2:  78-348:  79-87;  82-2.'t2: 
83-473  :  84-25^  :  85-95  ;  80-90 
473  ;  94-480  :  96-636  ;  97-199. 
245  ;  199-219 ;  191-319 ;  19^» 
364;    194-68,    95.    381.     594; 
196-297,      414;      119-50,      896: 
111-446;    112-330.    661;    114- 
145;   115-328;    116-664,   712; 
121-36,    684:    123-8;    125-71; 
120-87:      127-329;      128-441: 
129-431;     139-271,     874,     849; 
131-529;     132-208.    5a3;     184- 
595,    801;     135-1.52;    136-871: 
138-647.     690,     926:     189-78; 
140-811;    143-671^^72;    145- 
1. ■».•?;    140-304:    147-580;    14«- 
6.18.    872;     140-806;     159-562; 
151-643.   762;   162-411;   156- 
376;    150-55;    167-297,    304; 
15S-25,     00,     867;     102-123; 
103-97;   107-052;  179-317. 
Misc.   0-110;  8-362;   19-725;   11- 
125,  248;  12-87;  14-604:  15-X>8. 
632:    18-193;    22-81.    141;    24- 
743;   26-319,   356.   716;   20-725: 
28-303,  351,  390.  580.   691:  39- 
207;    81-334;    34-552;    40-13; 
4^.526. 028;  43-100,  133.  362; 
48-357  ;    49-461 ;  62-13.    524 
53-302;  54-07,  518»  5*2;  65- 
27;  57-558;  68-175.  233.  37.'^; 
09-463;    01-140;    06-329:    68- 
183,      424;      70-405;      72-531, 
566;    73-595;    74-588;    7f>-36n, 
560 ;  80-598  :   84-42  ;  87-141 : 
88-675;    89-124. 


NOTES. 


i82-r>97; 
18S-555 ; 
142-506  ; 


N.  Y.  Swpp.   19-917;  30-68;  31- 
47;  46-TOO;  4C-523;  48-490;  49- 
486,    917;    52-24.    310;    67-117; 
59-498;    61-693.    1129;    66-575; 
74-29:  78-129.  487;  79-989;  82- 
401:    M8-821:    86-101:    87-468: 
88-187 ;  89-853 :  92-674 ;  93- 
679;    94-869;    96-542:    96-257; 
98-769;     100-937.     1003;     lOl- 
968;    107-455:    108-448:    114- 
228:     115-357;     119-305,     405 
1001;     122-4,     784;     126-546 
12<(-88 ;     127-336 ;     128-842 
133-214;     134-267 
139-47 ;     140-228 
146-980;    147-895 
161-448:   153-655. 
Civ.    Proo.    15-69.    IGO.    102;    19- 

220.  370. 
Abb.  N.  C.  29-336;  31-60.  376. 
N.     Y.     Super.     64-550:     69-442; 

114-574.     • 
N.  Y.  Ann.  Cas.  6-852. 

lOOO.  ^ 

N.   Y.    lOS-274;    164-449;    190- 

245 
Hun.  26-280:  48-441:  81-562. 
App.    Dtv.    «-5t«;    50-461;    132- 

214;    160-662. 
Misc.  12-48  ;  46-578  ;  64-618. 
N.  Y.   Snpp.  31-47;  49-154;  91- 

86;    136-555:    168-952. 
St.   Rep'r.  6-763. 
Civ.   Proc.  16-56. 
Week.  Dig.  12-562. 
N.  Y.  Ann.  Cas.  4-188. 
lOOl. 

N.    Y.    104-668:    114-,'574:    110- 
87;   121-57.   156:   133-.'>0;   134- 
322;     138-669;     143-349;     1«2- 
267;    167-500. 
Hun.   76-516.  ^^ 

App.    Dlv.    4-364;    26-15 :    106- 
^m     548:     118-420;     12«-SJJ-. 
132-215;    139-318;    161-888; 
163-913. 
Misc.  6-1,31  ;  64-518.     ^^  ,^„^ 
N.  Y.  Supp.  113-121 ;  123-1026. 
N.  Y.  Ann.  Cas.  8-251;  10-150. 
1002. 

N.  Y.  100-98;  123-120. 
Hun.  18-365:  31-222;  41-9;  63- 
495:  91-172:  92-m       ^^  ^^ 
App.  Dlv.  18-7;  19-625;  60-467; 

132-209.  216;  1«»-318. 
Misc.    3O-170,    207;    62-15,    301; 

64-518;   69-153. 
N.  Y.  Supp.  18-563;  86-213,  510; 
46-404;    46-186;    61-1129;    69- 
975;    102-975:    104-959:   llO- 
262;  113-1035;  123-1026. 
St.   Rep'r.  37-356. 
Civ.  Proc.  19-220. 
1003.  I 

N.    Y.    80-275:    86-433:    91:«5g;  I 
96-252;  97-1;  133-639;  207- j 

1080 


575. 
61-777; 


574. 


Hun,  26-187;  64-110:  72-193;  74* 
382;    76-185.   589;   88-400;  88- 
233. 
App.  Dlv.  14-162;  84-465. 
Misc.    19-200;    41-234 
N.    Y.    Supp.    28-214; 

161-448. 
N.  Y.  Ann.  Cas.  6-270. 
1004. 

N.  Y.  Super.  40-44& 
1006. 
N.  Y.  80-275-,  123-120;  182-367. 
App.    Div.    19-625;    24-626;    60- 

467;   136-872. 
Misc.   84-406;   62-14.   801;  64- 

518. 
N.  Y.  Supp.  3;i-60;  69-646.  975; 

102-975;    104-959;    122-4. 
CIv.  Proc.  19-220. 
Abb.  N.  C.  14MS. 
How.  62-29. 
1006. 

N.  v.  128-120. 
1U07. 
App.  Div.   102-364:  116-60. 
N.  Y.  Supp.  92-<i74:  123-1026. 
14KI8. 
N.    Y.   67-161. 
N.   Y.  Supp.   113-652. 
Misc.   45-183:  60-434. 
St.   Rep'r.  6-84. 
lOOO. 
N.    Y.   71-333;   74-382;   16S-4W: 
113-222;    201-507;    214-2ia 
Hun,  17-825;  80-155;  43-181;  44- 

184;  62-632;  86-388. 
App.    Dlv.    69-576:    80-156;   «- 
78;     123-14;     160-245,     479; 
164-527 ;      166-28;      166-864; 
169-22. 
Misc.  8-488:  12-122;  22-283;  45- 

183;  00-240;  88-221.         _ 
N.     Y.     8i>pp.     80-553;    81-7W; 
107-.381;    146-987;    149-S02; 
160-212:   161-705;  154-451.^ 
St.    Repr.    6-86:    6-812;    16-4c*s 

32-99. 
Abb.  N.  C.  27-475;  34-4S.V 
N.  Y.  Super. -54-543;  68-183. 
N.  Y.  Ann.  Caa.  6-2T9. 
Sabd.  4-  ««  **A 

N.    Y.    60-572;    61-300;   88-140: 

93-530. 
Hun.  26-59S;  82-681. 
App.  Div.  86-156. 

N.  Y.  82-578:  124-87;  1«7-1«. 
148-84:   162-283. 

Hun.   7-2-;   48-448. 

App.  Dlv.  16-285:  «9-^:^ 
^379 ;  K7.24S:  61-298 ;  86^: 
108-102;  111-540;  y*5r: 
118-861;  189-519:  1**-^^* 
1 46.1R8  ;  1 46-42 ;  1  W-lM: 
17O-960. 

Misc.  47-96;  69-424. 
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11.  T.  flvpp,  44-074;  Se^964;  08- 

197;     7QM8;    MW480;     92- 

491;     l»aU4«2;     »T-949;     IIS- 

993:  190-898:  180-942;  135- 

411;  189-341;   157^98. 

8t.  iiep'r.  91«4. 

Ahb.   N.   C.  S»*ll. 

N.  Y.  An*.  Cas.  1*^1:  9*28B. 
lOll. 

N.   y.  7a-8T&(  184-S2S2;  1/44-508; 

148^994 
Hno,  M-i8T{  7lli-190(  8^188. 
App.    DiT.    9-259:    14-83:    lOB- 

88:   189*197 ;   180*294;   188- 

Mi9C.  24-744.  797 ;  IIE-178. 

N.      v.     Supp.  '  8»-il66:     98-949; 
lSft9-960:   142*1050. 

CiT.   Proc.   15-UB. 

Abb.  N.  C.  29-269. 

N.  Y.  Boper.  4IM0S. 

K.   r,  AxoL  CM.  2*47. 
1012. 

N.  T.   125*145. 

Hun.   T9-190:   80^199. 

App.  Div.  2-5.')4;  128^03;  129- 
848;  189-197;  188.273. 

IflBC.  24-809;  86.109;  50-178; 
aft4^97. 

N.  T.  8tip9.  89-1663;  fiO-dn:  77- 
94. 
1013. 

N.  Y.  74-382;  86-433;  106-831: 
117-111;  129^)9;  137-616: 
189-449:  141-488;  147>*9B7: 
148-535;   188^194. 

Han,  16-291:  17-324;  18-105;  21» 
259:  80-509:  81'»286:  60-208: 
Oe-196;  70-72:  72-531;  73^J02: 
T4.190;  75-387;  87*154;  90- 
424. 

App.  DiT.  1-908;  82-541;  23-348; 
SS-l.'te:  36-2(Vt.  ^0;  41-490: 
44-132:  64-439;  48-408;  72« 
482;  77-175:  83-455;  84-486; 
88-347:  98-118;  110-96;  112- 
707;  114-870;  118-299;  119- 
694.  028;  128-845:  128-667; 
130-555.  558:  132-796;  14.'«- 
978:  1S9-107:  164-208,  218; 
188-498. 

Hlsc.  6-91;  16-619:  80-155:  20- 
150;  81-281;  112-288:  86-632; 
44-j(83:   53-178;   80-434;   67- 


N.    Y.    Supp.    86-177.    316,    1030 
41-53:  45-816:  48-16,  154.  748 
••-«74:    54-724.    810:    58-721 
68-740:    68-645:    60-740:    61- 
9S4;    66-474,    W6;   r9-«67:   74- 
889;    82,p4B2:    80-780;    97-107 
88-777 ;      99-816 ;      100-194 
108-437;    104-816:    107-10«8 
114»-950:    118-201.    652;    IIK- 
48:     117-554;     198-15;     122- 
985;     184^754:     i:^6-9:t:     l:fT. 
689:  149-67.3.   7.36;  158-1025. 

Civ.  Proc.  18«408. 

Abb.   N.  C.  29-278. 
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N.   Y.   Ann.   Cas.^  2-65.  272;   10- 

291. 
N.   Y*.  Super.  55-158. 
T.  A  C.  5-186. 
1014. 

Misc.    60-434. 
1015. 

N.    Y.    51-140;    68^283;    78-375; 

78-397:  186-506. 
Hun.  16-087;  70-07;  87*154;  88- 

327;   92-528. 
App.    Div.    11-602;    17-610;    22- 

851:    86-216:    44'.182:     72-432; 

84-486 ;       83-545  ;       88«625  ; 

104-191;      109-197;      111-512; 

112.707;    118-245;    128-641; 

124-180;  128-671;  168^22. 
Misc.    0-2;    12-44:    16-419:    26- 

345:    27-28;    63-178:    II8*354; 

60-434  ;  73-31 ;  74.S28. 
N.  Y.  Supp.  38*1080:  56-721:  56- 

1001 ;  69-740 ;  87-8^17  ;  96-83  ; 

108-118.  009;  110-1098(  113- 

201;    132-196;    136-93;    1S4» 

65 
C\y.  Proc.  19-91. 
Abb.   N.  C.  28-276. 
N.  Y.  Apo.  Ofia.  8-134;  4-149.  n. 
1916. 
N.  T.  184-90. 
How.  64^279;  56*172. 
Daly.  19*15. 
Week.  Dig.  7-342. 
1018. 
N.    Y.    51-309;    5^207;    T4-437; 

83*40. 
Huo.  12-286;  17-397;  80-131:  23- 

190;    86-200;    81-810:    40-628; 

71-280;  76-447;  81-146.  183. 
App.  DlT.  9*999: 

«B-1)8;  91-465; 

510:  183-867; 
MlBC.  9-2;  13*05 
N.    Y. 
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22*297:  39-77; 

114KS24:  126- 

161-622. 

.^..., :  82-9  ;  98h588. 

Supp.  84-81;  :i«-657;  66- 

;    81-586;    99-S49;     llO- 


335;   146-1033. 
St.  Hep'r.  60-626. 
*   Civ.  Proc.  14-62. 
Abb.  N.  C.  28*288. 
N.   Y.  Ann.  Cas.  1-69;  9-196. 
1019. 

N.  Y.  84-680;  99-112. 

Hon.  48-612;  65-12;  88-464; 

493. 
App.  DlT.  1-631:  18-814:  45-576; 

64-416:    86-292;    70-418;    71- 

171;    108-102;    108-236:    IH- 

510,    512;    124-601;    139*887; 

140-285;    149*291. 
Misc.    20-62:    31-77,    337.    358: 

4R-429;   53-27,    172;   64-260; 

80-290, 
N.    Y.   Supp.   82-32;  45-«W;  47- 

156;    50-441.    442:    61-404:   64- 

572;    65-406;     72-282;     76-128, 

534  :  92-491  :    95-623;    97-9.S8; 

102-477;    14>4-5R8;    108*120; 

133-768;  142-211. 


NOTES. 


N.  T.  Super.  59-135. 

How.  ee-iio. 

N.  Y.  Ann.  Cas.  7-173;  10-282. 
1021. 

N.  T.  162-263.  283;  208-334 ; 
213-5. 

Hun,  46-201:  63-176;  71-2;  74- 
622;  84-161. 

App.  DiT.  49-879;  64-14;  66- 
509;  103-102:  113-861;  130- 
349;  141-782;  144-551,  559; 
146-42. 

MiBC.  9-6(Sl:  19-411;  22-258;  27- 
268:  45-159;  47-96:  51-881; 
77-895. 

N.  Y.  Supp.  30-551;  44-262;  60- 
46;  58-419;  63-424;  73-381: 
92-491;  93-482;  99-668;  lOO- 
828;  126-758;  130-642;  189- 
341;    157-98. 

Civ.  Proc.  14-14L 

Abb.  N.  C.  29-11;  31-188. 

N.  Y.  Ann.  Caa.  1-281. 
1622. 

N.  Y.  124-83;  129-198,  288;  132- 
491;  148-84:  150-899:  151- 
282;  152-487:  154-199.  229.  715; 
157-236:  162-263,  283:  163- 
506;  165-358;  168-512:  17»- 
29;  181-109,  112:  1^3-126, 
878;  184-158;  191-339:  192- 
415;  200-252;  208-131:214- 
145. 

Hun,  60-442:  74-522;  82-597;  83- 
564:  8T-159,  878;  88-459;  89- 
257;  91-449,  605;  92-387. 

App.  DlY.  1-416,  601;  2-840.  897. 
476;  3-29,  89;  6-259;  7-274;  lO- 
172:  11-662:  12-110,  266:  13- 
117.  443;  15-280:  16-592:  18- 
431;  20-305:  22-111:  28-567; 
26-16:  81-565:  32-271;  86-347; 
89-247.  357,  478.  652;  40-79, 
452;  41-44;  43-146.  177;  48- 
114,  123;  60-532;  52-209;  53- 
230.  417,  634:  54-18.  132;  55- 
81;  58-282;  61-484;  62-624;  65- 
608;  67-142:  69-64.  286:  70-3,1: 
71-204;  77-265.  500;  83-80,  34; 
85-68:  86-485.  504;  90-55S:  91- 
116;  96-412:  98-260,  559;  lOO- 
193;  108-229;  111-190,  640; 
112-696.  847;  113-222.  861; 
117-520,  781:  119-335;  120- 
711 ;  121-481  ;  122-451 ;  123- 
819;  12^7-288;  131-869;  134- 
870;  140-252;  145-814;  146- 
42;  150-838;  151-154,  158; 
153-77;  161-622.  941;  164- 
261;  167-947. 

Misc.  11-463.  483.  570;  14-309; 
15-92:  16-361:  22-548;  27-676; 
32-421 ;  45-159.  188 ;  72-384 ; 
73-31 ;  81-421. 

N.  Y.  Supp.  14-4.35,  874:  32-48: 
35-709;  47-179;  50-218;  67- 
416,   542:   58-167,    865;   59-354, 


401;  65-294,  946,  lOOS;  654^ 
577;  67-41;  70-651:  71-133: 
73-69,  604;  74-755;  75-7W; 
79-79;  82-220.  959;  83-«b5: 
84-237;  86-411,  520;  89-m 
391;  95-623;  97-586,  949;  »• 
174,  663;  100-737;  10S-<U 
988;  106-137;  107-652:  1"- 
165;  119-327:  130-642,  654 
131-193;  132-196:  135-^:1. 
411;  136-652:  138-67:  1»- 
980;  148-388:  I4e-I033:  14t- 
744. 

St.  Bep'p.  66-43S:  TO-178. 

Civ.  Proc.  14-322. 

Abb.   N.   C.   27-816:    81-138. 

N.  Y.  Super.  57-lce.  408:  BB-m 

N.  Y.  Ann.  Caa.  2-158,  258:  7-8S: 
8-^7;  9-198. 
1023. 

N.  Y.   188-893:  191-389. 

App.  Div.  81-553 :  93-401 ;  117- 
521;  123-819;  128-839.  89. 
134-869:  140-252:  143-7C7, 
769;  146-42;  14T-109:  Kl- 
158,  158. 

Misc.  45-63;  48-215;  6S-27. 
178;  67-587;  72-334. 

N.     Y.     Supp.     99-33:    160-737: 
102-477.   018;    ll»-327;  IM- 
809  ;  128-487  ;  130^-642 ;  181- 
198;   135-411. 
1024. 

N.  Y.   124-146. 
1026. 

Abb.  (N.  S.)  19-277. 
1030. 

App.   Dlv.   143-713. 
1063. 

App.  Dlv.  124-374:  lS3-3«: 
160-438 

N.  y.  Supp.  93-725  ;  108-SOl. 

Misc.  57-141. 
1064. 

App.  Div.  31-141;  104-518; 
160-488. 

N.  Y.  Supp.  93-725. 
1066. 

App.  Dlv.  31-141;  104-618: 
160-486. 

Misc.  57-142. 

N.  Y.  Supp.  93-725. 
1066. 

App.  Dlv.  31-141;  164-518; 
160-488. 

Misc.  57-142. 

N.  Y.  Supp.  98-725 :  126-820. 
1067. 

Hun,   17-1. 

App.  Div.  81-144;  104-518: 
160-488. 

Misc.  57-142. 

N.  Y.  Supp.  98-725. 
1068. 

App.  Dlv.  31-141;  104-518; 
160-488. 

N.  Y.  Supp.  98-7215. 
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NOTES. 


10«9. 

App.      DlT.     31-141;      104-518; 

ieO-438. 
N.  Y.  Supp.  »3-725. 
lOTO. 

App.  DlT.  81-141;  lGO-438. 
lOTl. 

App.  DiT.  Sl-141 ;  160-488. 

N.   Y.  ail-228. 

App.  Mt.  148-279. 
tlTl. 

App.  Div.  3^556 :  170-382. 

117:2. 

App.  Diy.  86-550;  170-882. 

1174: 

N.   y.  164-187. 

App.  Div.  86-556. 

N.  Y.  Sapp.  66-861. 
1176. 

N.  Y.  68-845 ;  74-277 ;  206-251. 

App.  Div.  146-218. 

Mine.  61-339;  66-344. 

N.  Y.  Ann.  Cas.  8-262. 

N.  Y.  Supp.  120-237 ;  130-988. 
IIHO. 

N.    Y.   101-264:   121-212;  206- 
01. 

Hun,  61-238. 

App.  Div.  32-9:  63-446;  96-349; 
132-595;  161-391;   166-892. 

Misc.   61-574;   76-225;  06-247. 

N.  Y.  Supp.  107-750;  110-777. 
11192. 

N.  Y.  Ann.  Cas.  1-4. 

11H3. 

App.     Dly.     136-668;     166-448; 

168-734. 
N.  Y.  Supp.  121-589;  143-1026. 

11H4. 

App.  Div.  61-447. 
Misc.   86-690. 
N.    Y.   Sapp.  TO-679. 
11. SB. 

N.   Y.  78-310;  196-244. 

Hnn,  49-880. 

App.  Div.  26-588 ;  60-541 ;  122- 

622;   181-132;  162-12.S. 
Mine.   41-454;  60-371.  374,  461: 
62-354 1  67-612;  78-564;  86- 
132:   86-347. 
N.    Y.    Supp.    69-959;    107-524; 
139-1016;    148-419;    167-662. 

ii8e. 

N.    Y.    197-79. 

Hun.    18-11:   16-153:   91-497. 
App.  Div.  86-508:  187-846:  138- 

777 "   148-875 
N.     Y.    Supp.    80-348;    122-530. 
Abb.  N.  C.  81-480. 
1187. 
N.   Y.   73-622;  76-579;   197-79; 

901-367. 
Hun.  80-567:  87-420. 
App.    Div.    22-158,    608:    36-232: 

87-896;    42-243:    46-144;    62- 

860,   666;  64-100;  68-614;    70- 


O.IU,  tto;  JI.J69-41IC);  J.i»'*-4l; 
136-881 ;  186-200;  137-391. 
848;    140-32;    146-477;    148- 
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Misc.  —-§■■,  o^,  •"— ifcu^,  *>^ii— Qus^: 
43-208:  44-463.  471);  46-320; 
64-446;  61-140;  66-346;  70- 
405  ;  71-193,  575  ;  84-872;  93- 
587. 

^•«J-^S"5P-  18-581;  48-86:  56- 
88;  61-817;  66-349;  69-88;  74- 

iU^ '  « JT--*^'*"^ »     80-730 ;      93- 
958;  OH-1078:   107-524  ;  108- 

663,    1080;   114-758;    122-539; 
127-137;     128-419;     142-506 
146-224;    157-869. 

Abb.   N.   C.  31-447. 
1188. 

N.    Y.    211-228. 

Hun,    80-567;   01-199. 

App.  Div.  86-232:   161-768. 

N.  Y.  Supp.  18-581. 
1189. 

N.  Y.  123-120,  486. 

App.  Div,  103-60. 

Misc.  62-15. 
1199. 

N.  Y.  Supp.  114-898. 
1200. 

Hun,  26-587;  76-514. 

^PPJi.^*Ja^*®-4^J  40-108:  64- 
445;  109-36. 

Misc.     14-186;     19-590;     43-20; 
-61-438;  70-338. 

N.  Y.  Supp.  87-402;  96-1036; 
1'"8— 722. 

Civ.   Proc.    14-438. 

N.  Y.  Super.  46-148. 

N.  Y.  Ann.  Cas.  2-164. 

Week.  Dig.  10-454. 
1203. 

Hun,  7-66;  162-3. 

Week.  Dig.  9-310. 
1204. 

N.  Y.  50-689:  61-136:  87-599. 
Hun,  18-316:  26-619:  34-544;  60- 

292;  64-567:  71-526;  85-84. 
App.    Div.    16-618;    42-333;    78- 

300;    106-55;    131-655;    139- 

99 
Misc.  8-477;  16-97;  23-627;  63- 

119;  74-522. 
N.    Y.    Supp.    44-1057;    76-851; 

116-110;  144-476. 
Abb.   N.   C.  18-369. 
How.  60-499. 
1206. 
N.  Y.  102-337. 
App.   Div.   16-618;   78-170;   111- 

10.      11:      116-496:      124-,'?59. 

775;  131-655;  137-400;  139- 

99 
Misc.  11-624;  16-18,  97;  63-119 


NOTB». 


N.  Y.  Sopp.  aa-920:  44-1057 :  ca- 

1120;  V7-516;    101-p455;    HO- 
110;  121*218;  1S8-187. 

Civ.  Proc.  15-171. 

N.  Y.  Super.  48-202. 

Week.  Dig.  T-107.  219. 

iao7. 

N.  Y.  6e-485;  84-266;  85-246; 
12MI-272;  188-605;  184-219: 
140-255;  148-802;  144-326; 
192-128. 

Hun,  12-898;  18-406;  20-158;  T3- 
323;  81-483;  84-817,  383;  89- 
587. 

App.Dlv.  1-150,  282;  T-81;  80- 
217;  44-82;  40^405;  54-128; 
60-18;  68-190;  02-484;  00-567; 
70-23;  TS-300,  412:  76-226:  SI- 
327;  85-230;  08-567;  102- 
428;  100-339;  110-211;  125- 
839;  127-150;  133-917;  134- 
449;  188-817;  140-032;  141- 
338;    105-47. 

Misc.  7-652;  10-106;  12-507;  14- 
598;  16-426:  18-552;  25-123: 
80-60;  :«l-7i7;  42-43,  251;  45- 
295;   08-457;   04-292;   71-332. 

N.  Y.  Supp.  54-1021;  00-397:  07- 
345,  382:  08-2r)3,  C80:  7O-750; 
78-247;  70-851;  77-49;  78-44; 
81-431;  83-316;  90-977;  94- 
401;  104-621;  117-129;  119- 
301  ;  126-982.  1087 ;  127- 
1100;  160-265.  502 ;  157-1067. 

St.  Rep'r.  0-10. 

Civ.  Proc.  0-158. 

Abb.  N.  C.  18-187. 

N.  Y.  Ann.  Cas.  1-278;  8-242. 

N.    Y.    102-268;    103-178:    170- 

378  ;     183-378  ;  198-286  ;  214- 

45. 
Hun,  70-63:  92-82. 
App.  Div.  13-602;  49-13;  02-548; 

I13-S62;      122-668;      132-302; 

130-676;       102^2;      160-829, 

338 
Misc. '  14-539;     22-551;    28-200; 

29-638;    45-341;    05-41,    627; 

07-404;   72-179;   8H-.307. 
N.  Y.  Sudd.  35-1082:  30-^6;  58- 

1018;    oa-887;    71-122;    90-332. 

92-208;   107-61,   50S;    110-859: 

119-274  ;     121-93 ;     122-609 ; 

160-683;    162-163. 
Civ.  Proc.  14-888. 
Abb.    N.   C.   10-86. 
N.  Y.  Ann.  Ca».  2-369. 
1210. 

App.  Dlv.  137-782. 
N.  Y.  77-,'>15;  108-274. 
Misc.  7-848:  »-231.^^„ 
N.    Y.    Sqpp.    122-543. 

1211. 

N.   Y.  200-545. 

▲pp.  Div.  14-801 ;  •1*584 ;  100- 


135;  117-769;  iao-155; 

170. 
Misc.  71-516. 
N.  Y.  Supp.  10O-410. 
Abb.   (N.   S.)  12-380. 
Johns.   Cb.  2-173;  O-aSBL 
1212.  ^^ 

N.    Y.   85.268;    177-286;  IM- 

285. 
Hun.  88-54& 
App.    DiT.    81-290;    4»-280;^»- 

276;    94-441;    148..aOS;   161- 

620. 
N.    Y.    Supp.    146-804. 
8iibd.  2. 

App.   DiT.  148-802. 
Misc.   23-337;  45-159. 
N.  Y.  Bnpp.  68-267;  86-7L 
N.  Y.  Ann.  Caa.  6-66. 
1218. 
N.  Y.  85-263. 
Hun,  29-6T1;  09-6L 
Misc.  23-337:  42-43. 
N.   Y.   Supp.  146-804. 
St.  Rep'r.  18-826;  85-166. 
Abb.  ft*.  6-1. 
How.  5-23& 
N.  Y.  Ann.  Can.  6-66. 
Snbd.  1. 

App.  mv.  81-290;  161-620. 
Svbd.  2. 
N.  Y.  180-512. 

App.  Dlv.  44-105:  66-319:  76.»; 

93-116;  148*303;  168-501 
Misc.  10-676:  67-591.  _ 
N.  Y.  Supp.  87-28;  153-9ir7. 
How.  59-454. 

App.  Dlv.  66-319:  70-25:  93-lM: 

98-567;    168-502. 
MiBC   10-676;   16-686;  46-JJ4. 
N.    Y.     Supp.    4W-176;    H-iH; 

153-997. 
1216,  ^ 

N.    Y.    132-367;    184-680;   148- 

259. 
Hun,  88-171. 
App.      Div.     44-105;     148-741; 

160-81S. 

Misc.   16-193.  ^ 

N.    Y.    Supp.    04-139;    166-306; 

138-340;  148-73. 
Civ.  Proc.  14-45. 

N.   Y.   53-280;  88-216:  ll«-»lJ 

134-527:    142-1^ 
Hun,   21-590;  29-5n;  67.M7. 
App.  Dlv.  1-404;  12-477;  14-SJO; 

114-406 ;  148-299 ;  l68-», 

Mtac.  46-84».  ^  ^ 

N.   Y.    Supp.    102-305;   15M» 
St.  Rep'r.  ii-661. 
N.  Y.  A9a  Gt&  4^46. 
Snbd.  1. 
N.  S.  146-362:  14»«a 


N0TB8. 


Hun.  88-171. 
App.  Dlv.  46-863. 
Misc.  28-381. 
N.   Y.  Supp.  M-688. 
St.  Uep'r.  47-644. 


Hun,  19-306. 

App.   Div.  l«2-500. 

Misc.  16-a05;  iy-840. 

N.   Y.    Supp.    147-571. 
ISIO. 

Hud,  28-571;  4»»238. 

App.   Dir.    102-428;    148-808; 
1O8-502 

N.  Y.  Supp.  92-61^;  1S2-907. 

Civ.  Proc.  14-342. 

Abb.  N.  C.  30-406. 

N.  Y.  Aon.  C«0.  1-118. 
Siil»d.  1. 

Mtflc.   10-6T7. 

N.  T.  Supp.  142*104. 
Subd.  2. 

App.  Dfv.  14-369. 
1220. 

App.  Dlv.  70-169;  llB-496;  157- 
400;  188-262:  16O-800. 

N.    Y.    Snpp.    310-153;    101-455; 
121-718 :   137-1084 ;,  144-89T. 

Abb.  N.  C.  81<^46l. 

I^w  BuIL  1-30. 


Hun,   29-571. 

App.   DiT.  42-333;  8«-d88:   lOl- 

MIsc' 58-47. 

N.     Y.     Supp.     88-760;     91<-876: 

102-1006. 
St.  Rep'r.  21-711. 
Sa1»d.  8. 

Hon,  42-604. 

St.    Rep'r.   4-689. 

Abb.  N.  C.  18-410,  tfO. 


N.  Y.  108-41;  198-507. 

App.     Dlv.     08-566;      102-437 ; 

182-3*;  170^78. 
Misc.   22-258:  53-48. 
N.   Y.  Supp.  50-46;  02*012. 
1223. 

App.      IMv.      08-667;     102*427; 

102-3:  170-78. 
Misc.    18-208. 
N.  Y.  Supp.  60-46;  92-612;  102- 

1006. 


N.   Y.  101-187:  109*12. 

App.   Dlv.  80-161;  90-164;  124- 
775. 

Misc. '  78-28;  91*2I64« 

N.    Y.   Supp.  89-200. 

Civ.  Pfoe.  9-178. 

now.  N.  8.  8-442. 
Svbd.  1. 

Hun,  28-494. 

Ahb.  N.  C.  17-299. 
1227. 

N.  Y.  181-641. 


1M8. 

N.   Y.  75-240;  97-610. 

Hud,  81-140;  79-242;  87-875. 

App.  DiT.  15-281:  20-16:  80-77; 

40-567;- 49-mm;    77-264;    80- 

43;  94-590;  118-843;  124-775j 

128-510;  180-194:  140-285. 
Misc.    7-306;    27-676;    45-159; 

88^04 
N.  Y.  Supp.  58-50,  824;  08-431-; 

80-146 :     103-505 ;     110-835 ; 

126-123. 
St.  Rep'r.  12-663. 
Civ.  l>roc.  19-203. 
N.  Y.  Ann.  CM.  2-190. 
1220. 
Hun,  23-230:  31-140. 
App.    Dlv.    40-565(    40-396;    92* 

301;   180-194. 
Misc.    7-306:   9-514;   24-887;  39- 

394;   45-159;  56-404. 
N.   Y.  Bnpp.  28-136:  52-489;  58- 

60 ;  03-481 ;  79-857  ;  80-1078. 
Abb.  N.  C.  29-368. 
1230. 
N.   Y.  43-99. 
App.   Dlv.  15-S81. 
Misc.   45-159;   51-833. 
N.   Y.  Supp.   100-328. 
Week.   Dig.   10-187,  454. 
1231. 
N.   Y.  97-010. 
App.  Dlv.  15-281 ;  88-164 ;  144- 

573 
Misc.  '45-159. 
N.  Y.  Supp.  82-471. 
Civ.  Proc.  14-176. 
1232. 

App.  Dlv.  00-819. 
1288. 

N.  Y.  Supp.  157-662. 
1234. 

N.  Y.  100-245. 
App.  Dlv.  49-353. 
Misc.  11-12. 
1 236. 
Hun.  04-127, 

App.   Dlv.   09-83;   102-380. 
Misc.  02-65.  ^     ^^ 

N.  Y.   Supp.  74-589;   114-681. 
N.  Y.  Super.  40-134. 
1230, 
N.    Y.   81-183;   82-366;    119-158. 

Hun,  70-64.  ^    _ 

).   Dlv.    18-564;  29-608;   tl8- 
61;    114-861;   124-863;    125- 

263;   1SO-.349;   102-3. 
Misc.    17-733;    45-159;    88-47; 

55-59. 
N.    Y.    Supp.   51-178:   102-1006: 

lOG-219;   109-225;   141-1016. 
1237. 
N.   Y.   119-158:    103-119;   215- 

39.    351. 
Hiin.   70-64. 
App.  Dlv.  90-400  ;  1 13-306 ;  1 19- 

335;  130-349;  138-247;  102- 

2. 


^"^6 


lOM 


r 


NOXB8. 


I 


Misc.    2S-139:    48^3;    4S-601; 

65-59;  60-416. 
N.  Y.  Sopp.  89-314;  91-32;  99- 
137;    lOtl-219;    113-581;    122- 
162.  1028:  141*1010. 
01  v^  Proc.  28-287. 
1238. 
N.   Y.  82-368. 

Misc.  17-733;  &0-279;  6fi-60. 
.N.  Y.  Supp.  106-219. 
1239. 

N.    Y.   163-54. 
How.  26-180. 
Mrisc.  56-59. 
N.  Y.  Supp.  106-219. 
Barb.    42-593. 
Wend.  23-566w 
1240. 
N.    Y.   43-481;  77..428:   106-263; 

168-273. 
Hun.    29-630. 

\pp.    DIv.    31-292:   40-103;    48- 
102;  <t8-14;  84-403;  88-500; 
122-120;     146-269:     161-217; 
160-52. 
Misc.    61-419. 

N.    Y.    Supp.    T4-194;    85-141; 
96-191  :      101-726  ;      103-606  ; 
120-1035 ;      142-1027 ;      146- 
565. 
St.   Rep'r.  16-255. 
Civ.   Proc.   7-328:  11-422. 
Abb.   N.   C.  30-34. 
N.  Y.  Super.  64-50. 
N.  Y.  Ann.  Cas.  1-104;  4-818. 
Snbd.  1. 

N.    Y.    137-552:    149-527;    163- 

273. 
Hun.  7-209:  26-689;  36-879;  41- 

355;  4S-588. 
A  pp.   Div.   1-155;   161-217. 
St.  Rep'r.  61-860. 
How.  N.  S.  2-207. 
Daly,   10-34. 
Snbd.  2. 

Hnn,  81-315. 
Snbd.  8. 

Hun,  23-356. 
Snbd.  4^ 

St.   Rep'r.  35-833. 
1241. 
N.  Y.  73-6J3;  137-552;  168-273. 
Hun.    2O-630;    32-193;   36-378; 

41-852. 
App.    DIv.    20-.529:    48-102;    88- 
501;  122-120:  132-464;  156- 
600;    161-217;   169-52. 
N.   Y.  Supp.  32-272:  62-032;  86- 
141:  1O6-606:  141-725:  142- 
1027:    l.-M-.n77:   156-162. 
Misc.   86-310;    02-451. 
St.    Rppr.    21-4.->6:    50-416 
Civ.    Proo.    4-152:   13-29. 
Abb.   N.   C.  20-151. 
T>em.   6-440. 
N.  Y.  Ann.  Cas.  1-104. 


Svbd.  1. 

N.  Y.  168-273. 

Hun,  25-589;  48-58& 

App.    Dlv.    161-217. 

Misc.    11-281. 

N.  Y.  Supp.  146-565. 

St.  Rep'r.  52-561. 
Snbd.  2. 

Hun,  86-380;  87-607. 

Misc.  11-281. 

Civ.  Proc.  -7-330;  8-194. 

How.  N.  8.  2-aO& 
Sabd.  8. 

App.  Div.   109-36. 

Abb.  N.  C.  21*851. 
Snbd.  4. 

N.   Y.   168-278. 

Hun,    29-630;    36-381; 
78-347. 

App.  Dir.  40-163 ;  84..403 ;  !«•- 
38;  161-217. 

Misc.   15-364. 

N.  Y.  Supp.  29-126;  146-565. 

St.  Rep'r.  36-833;   62.^5«L 

Civ.  Proc.  7-331. 

Abb.  N.  C.  30-34. 

How.  N.  S.  2-209. 
1244. 

App.  Dlv.   128-861. 

Hun,  12-577. 

Abb.  N.  C.  4-868. 
1246. 

N.    Y.   168-64. 

App.   Div.   166-860. 

Misc.  6-399. 
1246. 

N.    Y.    68-534;    81-184;    168-40. 
274. 

Hun,  31-626:  31-193;  81-23Sw 

App.  Div.  48-103;  107-109.  114; 
125-263;  143-149. 

Misc.  6-309;  31-471;  69-488. 

N.    Y.    Supp.    :iO-71l;    94^1036; 
109-225;   137-623;   141-1016. 
Snbd.  1. 

App.  Dlv.  81-171.  • 

Snbd.  2. 

N.  Y.  79-665. 
Snbd.  8. 

App.  Dlv.  107-100. 
1247. 

Hnn,  23-484. 

Misc.  69-488. 
1248. 

N.   Y.  217-288. 
Misc.  69-488. 
N.  Y.  Supp.  127-623. 
12.50. 
N.  Y.  216-458;  217-287. 
Hnn,   73-23. 

App.  Div.  77-408 :  107-109,  111 
X.   Y.   Supp.  94-1026. 
1261. 
N.    Y.    140-874:    148-567:    14T. 
665:    168-54:   294^19;  218- 
287;  216-438. 
1066 


NOTBS. 


Hn^    'ni.23;     76-601:     7»-228; 

App.  Div.  8-M0;  2SK-03;  45^06: 
6«-31;  02-113;  7T-488;  80-294; 
101-124,  359;  105-574;  112-i 
158;  148-149;  155-43. 

Misc.  6-398;  27-30;  81-541;  46- 
483;  66-625;  61-841;  80-488; 
80-430. 

N.  Y.  Supp.  47-800;  64-1044; 
65-667:  67-425;  81-11;  91- 
937;  to-734:  94-221:  113- 
289 ;  186-838 ;  141-1016 ; 
152-225.  V  w , 

St.    Rep'r.*  15-217;  61-281. 
Civ.  Proc.  15-11. 
N.   Y.   Super.  65-1)6. 
N.  Y.  Ann.  Cas.  1-23. 


Snbfl.  8. 

Hun,  81-871. 
1261. 


App.  piY.    181-7a 

MlBC. 


N.  Y.  148-571. 

Hon,     68-41;      76-499;      86-114. 

206b 
App.     DlY.     22-93,     94;     62-113; 

115-862 ;  144-747. 
Mtsc.    20-499:    61-233;    54-467: 

58-359;   59-24. 
N.    Y.     Supp.    47-800;    64-1044; 

100-814;      101-62;      109-666; 

111-1081;  121-501;  129-626. 
St.  Bep'r.  15-217. 
N.   Y.  Ann.  Cas.  1-22. 


N.  Y.  180-482. 
Hun.   56-277. 
Misc.  81-626. 
N.    Y.  Ann.  Cas.  4-351. 


N.   Y.  8-185w 


App.  DlY.  105-675. 
BdTsc.  7-566;  45-484. 
N.  Y.  Supp.  94-221. 

N.   Y.  87-10:  188-510. 
Hun,  85-637. 

App.  DIv.   77-498;  168-617. 
N.    Y.    Supp.    148-996.    ' 
1257 
N.    Y.    Supp.   148-996. 
App.    Dlv.    168-618. 


N.    Y.  Supp.  148-996. 
App.    BiT.    168-618. 

i2se 

App.  DlT.  168-618. 

taoo. 

N.    y.    210-505. 

N.  Y.  Ann.  Cas.  6-406. 
S«1»d«  1. 

N.    Y.  .118-60. 

App..  Dlv.  18-607;  44-800. 

M!«c.    15-367;    26-64^    664;    27- 
446. 

N.  Y.  Supp.  60-760. 
S«bd.  2. 

N.  T.  86-390;  68-681. 

1057 


54-306. 

^.  Y.  Supp.  107-727;  116-962. 
How.   49-106. 
1264. 

N.  Y.  50-896. 

App.    Dlv.    181-78. 

N.  Y.  Supp.  115-962. 
1266. 

Hill,  4-619. 
1267. 

N.    Y.  56-896, 

App.  Dlv.  78-690. 
1268. 

*%T.2«'-      "^-**'=     *"-«» 

N.  Y.  Supp.  121-738. 
1269. 

N.  Y.  52-434;  68-361. 

App.  Dlv.   145-270. 

Misc.  64-554. 

N.  Y.  Supp.  129-1036. 

N.  Y.  Ann.  Cas.  10-129. 
1270. 

N.  Y.  67-229. 
N.   Y.    Supp.   148-1050. 
Misc.    87-20. 
1272. 

Misc.  6-899. 
1278. 

N.   Y.  116-168. 

Hun,  49-381;  69-419. 

St  Rep'r.  69-517. 

Civ.  Proc.  16-187. 
1274. 

N.    Y.    28-285,   365:   80-428:   88- 

i^J  JK-^l'    55-160;    71-68; 

105-682:      117-439;     128-887; 

161-536:   154-749. 
Hun.   11-641;   19-576;   41-76. 
App.    Dlv.    4-216;    20-682;    22- 

179;  29-582. 
N.  Y.  Srpp.  18-498:  47-118;  51- 

254:    68-999:    65-978;    59-685; 

82-1026;   99-898;   167-497. 
St.  Rep'r.  46-759. 
N.  Y.  Ann.  Cas.  4-896. 
Saba.  1. 

Hun,  71-134. 
Snbd.  2. 
N.  Y.  117-441. 
Hun,    27-601:    87-187;     40-118; 

55-408:  Tl-184. 
App.    Dlv.   20.201;  88-83:  48-8: 

^351;   45^290;  82-862;   114- 

Misc. '26-61. 

N.  Y.  Supp,  6-681  ;  46-790. 
St.    Rep'r.    6-68:   28-567:   54-76. 
C!v.    Proc.    11-143;   16-188;  21- 
168. 


civ.   Proo.   1K-M& 
127«. 
Hun.   68^ie. 

laTT. 
App.  DiT.  sa-Ksa. 

N.  Y.  Snpp.  S»>103S. 
1278. 

N.  T.  tts-ST;  las-m,  tee;  t**- 


Ulsc.   4f>-e34. 

»t,    Bep-c.   11-I18G. 

Abb.    N.    C.    20-321:    »»-«». 
ISTtt. 

N.  Y.  76-602;  B2-622;  BS-mi: 
104-e2Si  114-80,  D18;  IM- 
483:  133-240;  IST-aBO:  102- 
324:  10S-41T:  18(«-4S1;  l»8- 
360:  1»»-ISt>|  llOU-3«fi;  :«ue- 
4M:  213-19,  GAS;  2IS-42S. 

nun,  I.t-lOd,  204;  4^-500;  Wl- 
17;  73-r.30;  81-3(0:  »«-l«4, 
208:  MI-474;  Be-3M. 
pp.  D>v  3-163;  f'SO:  lA^OO; 
21-530;  52-536;  67-1ST.  476. 
70-611;  T7-440-.  81-01;  82-2, 
28,  210,  3ST.  441.  K»:  88-07. 
n83;  «»-U01;  70-6.'^;  72-498; 
330.  555;  H4-2TB,  33G.  888,  407, 

SOI.  2ia  216.  2dS,  354:  BS-36T: 
»«-TI,  106.  242.  437.  492:  97- 
2ZS,  53T,  632:  88-42.  177.  187, 
403;  IW-202,  4:ifl:  102-318. 
31K);  inj|»3fl3;  104-113;  lOB- 
44fl.  fiSO;  lOe-431:  Iff7-42B: 
111-109.  399,  480,  578:  112- 
3SD.  713.  853:  H5-71T;  11*- 
66,  Slfl.  732:  118-106.  1»4, 
743:  110-30.  169.  484.  BOS. 
724;  IXO-fiS.  288,  490.  SM, 
SSC.  748;  121-77,  IBS:  1Z4- 
l5§-  M'^-  907:  125-76,  117. 
192,  2fll.  5.18:  120-177.  3«5, 
368,  691.  710,  BOS:  127-47B, 
B16,    641,    8r)5:    -"*'  -"-     — 


App. 


811:  130-78.  85.  !'!■ 

133-200.    47a    nfe 
tin.    BTl,    628,    75-. 
137-1S8.     B78.     85-. 


';.■*■ 


467,    S«7,    586,    702 ; 

UU.    084,    SOS,    730.     mam-ta. 

M1-«R,  98,  126,  42S,  43^,  47S. 

nil,     871;     ■M-4R,      42.     S91. 

607,  6*8:  ia«-7.  1«,   3«l.  SflS. 

64T.  988.  969;    I9S-SS8:   1C7- 

168.  278.  A»4,  926  ;  108-93:.  K. 

001.  628:   l«9-e4T. 
MlH.      K-60e;      IO-774:       1»-2IC 

a»-33:  48-264:  «1-241. 
N.  V.  Sapp.  30-7M :  ttx-u :  B4- 

386:   T3-GS2:   r&-5IM;   »4-2Sl; 

12S-S97;    134-1071:     I4S-aa. 
CIt.   Pfoc.   10-262. 
N.  Y.  Ann.  Can.  O-Uk. 
ISSO. 

N.   Y.   70-861 :   M6-265 :    a—- 

Bun,  no-211. 

App.  orv.  10-508:  aO-4S7;  ••- 
262  :  8T-14B ;  S7.«a2 ;  1*7- 
426;  111-lSO.  r>71l:  iai-lf«: 
1BS-T20;  144-446  I  X4B-1W; 
ltT-395,   404. 

Ulu.  8-606:  ai-241. 

N.  Y.  Supp.  »4-I86:  90~m4:  8»- 
869:    1S4-1«71, 
1281. 

N.  Y.  104-523;  IXK-MO:  10- 
324:    16S-417:    174-lSl;    *M- 


1B2:    a»-293:    ri-4M:    81-m: 

BS-S39;         97-6321         lOT-flM; 
111-480,     E7U:    lal-lM:     ■»- 

720:  144-445;  148-150;  «W- 

395.    404  ;    10B-M7. 
MlBC.  8-600:  B7-S10;  «1-341. 
N.  Y.  Supp.  S4-8M:  7«-i98:  m- 

86»;   lai-lOIl. 
282. 
N.     Y.    7B-495;    76-54S;    78-36*: 

BS-4M:        Il»-il4;        Uft-ni; 

1B3-3G0:  tB»'ZS6. 
Hun.  114-312:  84-890. 
App.     D!v.    14-227:    1«-473:    S»- 

547;   4a-HrO:    49-614:    7a-l»; 

83-429  ;        84-307  ;        fai-SS9 ; 

100-ft36;     114-S48;     118*344  : 

l«l-6ie,  777;  14M-818. 
Mtac.  8-482:  30-60:  4R-1C3;  W. 

ISO:    <IB-4lS:    79-64. 
N.   Y.  Snpp.  SS-e6I:  8S-1Z1:  M- 

952:     M-30S:     M-STO:    lOV- 

606;  KS-TO:  H«J*B4. 
Civ.  Proc.  IS-tSe;  Xt-ML 
Abb.   N.   C.  SI-417. 


Bia,'    taO; 
716:    Ito-6, 


i1-3I.     439.     SBl, 


App.     D't.     8-814:    14-2)7;    1** 

475;  331-607;  n-inTm-itti 

lOn-BSfl;    lav-stTr   iM-fia 
Mfac,    23-62;   WMiS;    »-«4. 


NOTB8. 


N.    T.    Supp.    85-924;    M^SOO; 

iaS-1026.  ^  ^^ 

N.   Y.   Ann.  Cat.  <i-dO». 


BS6. 


Misc.  7IMI4. 
MiBC  79-^. 


App.  DlY.  18A*^« 


N.  Y.  96-484:  100*243;  136-287; 

t58-aOG:  157*428;  19S-a86< 
Hun,     ai-257;     38-354;     43*586; 

48-2S8;  66-404.  ^    ^^ 

App.  DlT.  83-647;  lO9.'086;  116- 

592;  118-344;    ie4«ai8. 
Misc.    25«139;     99-553:     80^69; 

60-150.  ^    „^ 

N.  Y.  Supp.  58-957;  S-MSO;  84- 

1105;  9S-3O6;  103-505;   113- 

70. 
CiT.  ProC.  13-4a«w 
Abb.  N.  C.  39-404. 


?».    X.  98—484. 
App.  Diy.  109-686. 
St.  Bep'r.  69-183. 

■ipa.  1. 

Abb.  N.  O.  13-80;  99«404. 
9«l»d.  8. 

Hun,  66-404;  78«80S. 
CIT.    Pro6.  13-87;   15-486. 


N.  T.  192-464;  132-867. 
flan,  41*444. 
App.  DlT.  88-546;  49-614.      ^ 
U&.   7-16;  12-26;  99-509;  69- 

160$  61-402.  ^     ^^«  .^ 

N.  Y.  Bupp.  119*867;  118-70. 

1298. 
CiT.  Pro*?.  14-172. 
Abb.  N.  C.  99-479. 


N.  Y.  169.668;  19«-06.    ^^ 

Uun«  44-260;  64-S»;  76-510; 
T7-175:  89-176:  91^800. 

App.  0«V.  1-130;  9*2*4;  8*549; 
18-608:  16-^;  96-69;  28-73; 
SI -516:  52*480;  63-488;  65- 
982:  7^1-1,  «»4:  94-449;  .93- 
114;  95-194;  119-746;  128- 
388:  127-143,  931;  ia»-lTO; 
19^-488;  18A-8J8;  14<>-756: 
149-689;  199.98T:  194*807; 
157-tt:    196-587:    168-77. 

Htoc.  9-1 2f:  7-BP4-  9-689:  12- 
101  i  19-82:  24*878;  49-73; 
94-MO:  96-352.   467. 

H.  Y.  Bnpp.  28-407:  90-52:  34- 
74:  44-698:  60-893:  53-677; 
85-77:  71-795:  72-959;  75- 
667.   938:  81-321;  86-240:   87- 


23  ;     88-502 ;     97-483  ; 

956:    197*195,    942;    111-268; 

112-653;     119-395;     128-511; 

129-28,    961;    131-488;  .ia»- 

939;   159-1088. 
Civ.  Proc.  15-68,  176,  181. 
1295. 
N.  Y.  199-2481 
Uun»  87*19. 
App.  DlT.  146-660. 
N.  Y.  Supp.  131-433. 
Civ.   Proc.  8-95. 
1296. 
Misc.  96*588. 
App.    DlT.    164-79. 
N.  Y.  Snpp.  197*85;  149-377. 
CiT.  Proc.  15-68. 
N.  Y.  Super.  66-206. 
1297. 
N.  Y.  104-618. 
App.   DlT.  51-192;   121-268. 
Misc.  27-59. 
N.  Y.  Supp.  195-798. 
N.  Y.  Super.  69-289. 


N.    Y.    194-618;    119*665;    119- 

117;   198-207. 

Hun,  76-127;  92-326. 

App.  Dlv.  51-191. 

N.    Y.    Supp.    62-808;    64-241; 
131-46. 
1299. 

X.    Y.    198-207. 

App.    Dlv.   51-192;   128-911. 

N.   Y.   Sapp.  64-241. 
1809. 

N.  Y.  CMh.lia;  70-106. 

Hun.  19-17;  51-360;  61-4;  SO- 

App.  Dlv.  13-607;  26-«68:  79-102; 

97-138  :     A49-9I0 ;      157-77 ; 

159-204. 
Mlatf.   16<552;  29*4M2. 
N.    Y.    B«pp.   30-14:  49-41;   69- 

607;   99*606;   181-483;  141- 

730;  144-1. 
Daly«  9-4ti2. 
1301. 
N.     Y.    95-626:     194-894;     191- 

1Q6S  179-448;  299*206)  206- 

181. 
Hub,  98-681;  41*466;  79*616; 

81-128. 
App.    Dlv!    14-368;    24-465.    691 1 

49*12;     49-382:     S9-292J     87- 

328;    89-551:   90-79;  91*57; 

102-415  J      li9-7i     138-148 ; 

158-416 1      167-77  ;     168-31 ; 

160-231;    163-19. 
Misc.  31-119.  181;  4l(*506;  46- 

162;  89-290. 

N.  Y.  Snpp.  89-808:  84-457;  «»- 
673,  889;  91-fl;  95-1101: 
197-669;  123-304;  141-730; 
142-n08;    146-409:    148-48. 

N.  Y.  Ann.  Cas^  6-270. 
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NOTES. 


Han,     12-884;     1S*875;     17-18, 
241. 
1806. 

N.  T.  8S-65»;  90-546;  200-201. 
204. 

Hun.  38-531. 

App.  Dly.  16-llNI:  92-181;  To- 
rn; 79-108;  97-634;  lOO- 
518;  117-368;  128-775;  186- 
462.  481;  187-764;  139-691. 
918;  159-208. 

Misc.  7-S91;  23-642. 

N.  Y.  Supp.  47-899:  78-897;  79- 
980;  100-982;  103-177:  113- 
104;  120-980:  121-159;  122- 
571;  124-189;  144-1. 

St.  Rep'r.  15-745,  963. 

CiT.  Proo.  14-290. 

Week.  DlK.  28-7a 

Connol7»  1-170. 

How.  61-896. 
1804. 

App.  DiT.  11-196;  84-168;  86- 
542;  80-806. 

N.  Y.  Supp.  66-682. 

How.  67-dDl. 
1806. 

Hun.  14-118. 

How.  68-405. 
1807. 

N.  Y.  184-680. 

N.  Y.  Snpp.  88-89. 
1308. 

N.  Y.  72-618;  109-646. 

Hun,  63-47. 

App.   Dly.   117-359;   186-482. 

Misc.  26-52. 

N.  Y.  Supp.  55-334;  108-177; 
121-159. 

St.  Bep'r.  15-199. 
1809. 

N.  Y.  71-466,  588;  76-685;  76- 
164.  160;  101-292;  102-312. 

Hun.  19-220;  87-870;  89-372; 
9Si— 326 

App.  Div.  80-226;  89-425;  49- 
681;  16O-40. 

Misc.   12-35;  26-60. 

N.  Y.  Supp.  33-89;  36-412;  86- 
904 ;  52-431 ;  55-334 ;  68-800 ; 
144-968;    146-1068;    157-908. 

St.  Rep'r.  14-8. 

ISIO. 

N.  Y.  92-681;  189-18;  209-59: 

216-710^ 
Hun,  49-163:  69-302. 
App.     Dlv.    5-211:    21-268;    42- 

626;     78-578:     124-378;     135- 

126  *   157-444. 
Misc.  '29-275;    46-658;    58-42; 

57-182;  69-311. 
N.  Y.  Supj).  79-566:  88-356;  102- 

923;    107-940;   108-811;   125« 

636. 
Civ.  Proc.  14-416. 

lOOO 


1811. 

Hun.  81-381. 

App.  Dfv.  83-558. 

Misc.  44-227:  66-450. 

N.  Y.  Supp.  88-1086;  107-881 
1812. 

N.   Y.  85-652;  87-400;   96-6ijt 

Hun,  75-186. 

Misc.  47-492. 

N.  Y.  Supp.  66-284 ;  S4-187. 

St.    Rep'r.    19-14;   07-288. 
Snbd.  1. 

Dem.  4-87;  6-288. 
Sabd.  2. 

N.  Y.  117-116. 

App.   DIt.  54-67. 
1818. 

N.  Y.  104-S91 

App.  Dlv.  148-924. 

MUc.  59^539. 

N.  Y.   Supp.  112-40a 
1314. 

Hun.  75-187. 

App.  Dly.  80-875;  142-789. 

Misc.  88-596:  69-584. 

N.  Y.  Supp.  78-77:   127-446. 
1315.  . 

N.  Y.  150-332. 

N.  Y.  Supp.  54-516l 

Civ.  Proc.  8-414. 
1316. 

N.  Y.  77-388;  81-122.  128;  104- 
394;  ]21.156:  lSS-483;  1S7- 
410:  141-171:  150-545:  164- 
399;  198-196;  20B-181. 

Hun,  38-531;  41-455;  60-317: 
74-523;  76-616;  84-887:  87- 
164. 

App.  Dlv.  4-365;  22-541;  24- 
465.  520;  38-388:  S9-665;  96- 
152:  89-551;  90-79:  91-57 
100-465;  103-495;  118-190; 
115-499,  1187;  122-668:  126> 
663 ;  148-807 ;  157-77. 

Misc.    31-181;   46-506;  89-296. 

N.  Y.  Supp.  30-700:  32-356:  83- 
1024;  48-15:  49-41;  50-097: 
68-974;  79-1068:  80-652:  816- 
889;  86-396;  91-a  561;  98- 
140;  101-455:  107-.^l8:  111- 
281;  113-841:  114-784:  133- 
884:   188-491;    141-780. 

Abb.  N.  C.  31-140. 

N.  Y.  Ann.  Cas.  1-27;  2-165;  6- 
270. 
1817. 

N.  Y.  57-687;  69-462;  74-S16: 
75-479:  76-385;  109-147:  121- 
156;  126-423;  187-410;  138- 
670;  141-171:  152-506:  154- 
715;  157-449;  158-43:  176- 
308;  197-79:  209-167:  211- 
406;  212-344;  218-84.  411. 
499;  214-48,  602;  215-40. 
501;   217-14. 

Hun.  16-104:  17-538:  69-.34I; 
69-436;   76-516;   88-429. 


NOTES. 


App.    Dly.    3-66;   4-449;    16-400, 

475:     20-28;     23-228;     24-451; 

3O-*i00:    87-^91;    38-647;    53- 

420.  648;  08-409;  81-446;  101- 

149;  107-368;  110-204;  112- 

874;   114-804;  131-569;  152- 

G06.     808,     880;     158-22,     56. 

78.    185,    487.    498.    714 ;    154- 

376;    165-75.     170,    368.    382, 

654.  ~905.   925 ;    156-200.   369 ; 

15T-98.    108,    647.    818;    158- 

92.  ^10.  628,  872;  158-52,  160, 

293,     443,    563;     161-94,    650, 

724.    730,   943;    102-131.   856; 

163-90,    234,    274.    468,    781  ; 

164-242;    166-340,    393,    932; 

168-597;    170-233,   686. 

Misc.   14-303;   25-477;  61-148; 
81-142;  80-358;  88-152. 

N.     Y.     Supp.     44-935;     48-854; 

66-88;  05-1093;   73-995;  81- 

611 ;       116-172 ;       187-4067  ; 

138-13.  67.  221,  265.  824,  875  ; 

138-587,    1051;    140-72,    189, 

1094;  141-588.  647; 

143-310,  881:  144- 

145-237;    146-259; 

148-7C9,  795;  149- 

^«*-157.  191,   662:   155- 

438;  156-340,  604:   157-22. 

N.  y.  Ann.  Cas.  2-215;  4-328. 


650.  858. 

142-290; 

19.H,    613; 

147-324  ; 

978;   161-157.  191', 


N.    Y.  46-539;  47-244;    112-408; 
186-265. 

App.  DlY.  181-569. 
1820 

N.    Y.    Sapp.   148-489. 

App.    Div.    163-164. 
1321. 

Misc.  61-340. 

N.    Y.    Supp.    113-289;   116-172. 


N.     Y.    77-423;    80-66;    88-480; 

108-616;      132-367;      146-345; 

151-552;  155-138:   177-401. 
App.     Dly.     1-130;    15-294;    23- 

599;    88-557;    62-624;    81-168; 

85-623 ;     101-196 ;     116-721 ; 

122-28;    167-445;    162-723. 
Misc.  7-16;  11-271;  20-33C;  60- 

160. 
N.   Y.  Sapp.  32-251;  46-802;  53- 

1012;    60-312;    81-912;   106- 

990  ;  113-70  :  144-381. 
Civ.    Proc.    18-387. 
Abb.  N.  C.  28-359,  479. 


Div.  147-110. 
Y.  Supp.  131-845. 


N.     Y.    48-78:    68-349:    68-636: 

<I8.«34;    68-209:    70-101,    141; 

79-496:  T8-1,  187,   437:  74-28. 

145.  177,  882,  608:  76-376;  76- 

326,  517,  540;  77-610. 
App.  DIv.  80-164. 
N.  Y.  Snpp.  88-552. 


T- 
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1326. 

N.    y.    67-363:    60-112;    75-260; 

101-18;       110-639;      160-312; 

163-79. 
App.   Div.  136-481. 
Civ.  Proc.  14-307:  16-49. 
N.  Y.  Ann.  Cas.  7^-126,  130. 
1326. 
N.     y.     60-374;     74-82;     82-610; 

85-241;  82-682;  107-645;  128- 

303. 
Hun,  76-339;  88-370. 
App.    Div.    22-131;    66-110:    78- 

468;  86-604:  86-369;  186-481; 

138-416:   157-444;    158-686. 
Misc.     15-627;     18-527;     22-256: 

26-50;    28-274;   43-423;    63- 

42;  57-182;  58-177. 
N.  Y.  Supp.  65-834;  47-770;  77- 

207;    89-488;    102-923;    107- 

940;  143-806. 
St.   Bep'r.    15-199. 
Abb.    N.   C.    28-179. 
Daily  Beg.  33-1429. 
1327. 
N.    Y.    60-374;    63-84;    124-180; 

128-.S03. 
Hun,     28-598;     31-629;     76-330; 

88—370 
App.    Div.    15-337;    18-564;    22- 

100;   30-290;    78-430,   432;   85- 

369;    110-448;    120-210;   142- 

496;  157-444. 
Misc.    22-386,    439;    26-127;    28- 

274;  53-42;  67-182. 
N.  Y.  Snpp.  50-454:  54-828;  66- 

884;  106-188;  187-716;  142- 

350. 
Civ.  Proc.  18-208.. 
How.  66-283. 
T.  &  C.  1^239. 
1328. 
N.  Y.  107-645. 
Hun,  39-435. 
App.  Div.  65-465;  ll»-448;  142- 

496;    157-444. 
Misc.  63-42  ;  57-182  :  78-270. 
N.     Y.     Supp.    72-827;     130-865; 

142-350. 
St.  Bep'r.   12-675. 
1329. 
N.   Y.  102-224. 
Hun.    39-435. 
App.      Div.      65-465:      110-448; 

120-211:    142-496;    157-444. 
Misc.  22-459  :  57-182. 
N.    Y.    Supp.    72-827;    106-188; 

130-8G5. 
Civ.  Proc.  6-226. 
Daly,   10-365. 
1330. 
Misc.  6.'l-42:  67-182. 
App.    Div.    142-496;    158-583. 
Clv.   Proc.   15-42. 
N.  Y.  Supp.  143-806. 
1331. 

N.    Y.    119-632:    124-189;    139- 

649. 


KOXKS. 


Hnn.  81-380. 

App.    DiT.    6««37:    18«613:    2S- 

132;    :2U-482;    81-312;    85-237; 

89-639;  79-430;   142-496. 
Misc.    28-565  ;    26-550  ;    58-42 ; 

57-182. 
N.  Y.  Bupp.  80-d87:  47-899;  51- 

1068;    58-722;    54-764;     127- 

48. 
Civ.  Proc.  19-108. 
Abb.  N.  C.  57-398. 
1332. 
N.  Y.  66-<$83:  128-303. 
Abb.  N.  C.  10-407. 
How.  e8-84. 
1884. 
N.    Y.    75-611;    84-466;    98-458; 

128-303. 
Hun,   33-109;  76-830. 
Misc.  78-273. 
N.  Y.  Supp.  55-334. 
How.   68-84. 
1885. 

N.  Y.  90-476;  98-468;  190-245. 
'  Hun,  84-485;  60-506. 
App.   Dlv.  22-100;  51-479;  101- 

286;    117-359;    122-350;    135- 

433;    161-502;    162-119,    125. 
Ml8c.     36-445;     60-569;     05-165, 

813;  73-278;  98-461. 
N.  Y.  Supp.  47-770;  64-740;  71- 

948;    103-177;    106-687;    112- 

498;    119-131;    120-425;    121- 

669;   185-648;   147-817. 
1836. 
N.    Y.   86-162;   94-248;   100-267; 

121-156;     150-544;     170-357; 

104-319;     200-204;    208-181 ; 

216-153. 
Hun,  75-516. 
App.   Dlv.  21-267;  58-452;   187- 

482;   169-202. 
Misc.   15-527. 
N.   Y.   Sapp.   122-724. 
1.137. 
N.  Y.  84-466:  87-623;  97-1;  98- 

061:    102-159:     108-156;     109- 

454;  111-624;  121-57,  156.  277; 

123-120;      133-178:      143-530: 

160-223;      162-433;     15».lfl»; 

183-346 :     184-29 ;     211-228L 

321;  216-553. 

Hun,  75-516. 

App.  Dlv.  13-127. 

Misc.  12-63. 

Civ.  Proc.  15-354. 

N.  Y.  Ann.  Caa.  7-231. 
12S38. 
'n.  'y.  76-614;  79-409:  81-852; 
85-21:  101-228;  103-156:  lOO- 
454;  125-651;  127-630:  13.1- 
254;  134-512;  140-243:  142- 
270;  147-269:  148-400:  160- 
223:  164-229.  278:  166-3«rt- 
157-449;    158-9,   463:    160-476. 


488;     10S<*444,     503:     

164-248,  3S2,  868;  165-96;  I 
166-169.  899;  167-462:  1«»-  ' 
199,  388,  440;  170-82:  173.  ' 
428;  174-300;  17T-365;  181-  i 
285;  183-40,  873;  184-301: 
186-261,  289;  187-104;  IW-  | 
859  ;  209-249;  213-499  ;  215-  ^ 
272    354 

App.   '  Div.'    84-270;      136-686: 
158-80;   165-658. 

N.  Y.  Ann.  Cas.  7-415;  8-249;  9- 
163. 
1889. 

N.   Y.   118-231;    181-597;   199- 
244. 

Hun.  '66-5701 
1846. 

N.     Y.    79-573;    149-188;    188- 
230. 

Hun.  17-142;  19-17;  24-820;  SS- 
803;  54-5;  81-168;  86-500;  »>- 

Add!  DiT.  9-371:  ie-472:  66-l»: 

82-640  :     101-318  ;      109-637 : 

152-937 
Misc.     16^0;    28-642;     43-27; 

74-474. 
N.     Y.    Supp.    52-l.«S6:    87-1078; 

91-945;  96-359;   167-299. 
Abb.  N.  C.  29-479. 
1341. 

Hun,  67-616. 

App.   Div.    162-119,    125. 

Misc.  16-40;  66-352;  68-lSO:  •»- 

314;   74-474. 
N.    Y.    Supp.    SO-S53;    67-182; 

147-817;    167-299. 
Civ.  Proc.  19-232. 
Abb.  N.  C.  29-479. 
1842. 
N.   Y.   79-573;  102-383. 
Hun,  19-17,  74:  21-268;  77-398; 

88-258;  86-506. 

Dlv.     81-553 ;     101-818: 

_09-637. 
Misc.   12-406;  31-463;  53-257; 

74-474. 
N.  Y.  Supp.  62-lA>;  e4-448:  91- 

945;  96-350. 
Civ.  Proc.  19-1. 
1348. 
App.  Dlv.  124-379. 
Misc.  6-51;  43-27:  88-180. 
N.  Y.  8upp.  108-811. 
1844. 

M>.    Dfr.    42-137;    60-185:  61- 

553:     68-26:     108-284:     19*- 

379;  181-669;  140-254:  168- 

891 
Misc.*   16-363:     23-642:    42-18R: 

46-574:   46-422;   47-530;  69- 

310;  74-474. 
N.  Y.  Sitpp.  49-608:  62-M8:  «S- 

804:  73-907,   1119:  86-307:  9U 
*,16:     92-311:     lO^i-811:    116- 

172:   125-636;   167-299. 


Apj. 
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NOTES. 


App.  DlT.  55-109:  140*254. 
MlBC.  41-87;  46-420;  47-520. 
N.  Y.  Supp.  57-893;  157-173. 
S346. 

N.   y.  40-1;  62-471;  64-25;  78- 

605;    84-55;    162-147;    218- 

499  *    216—499. 

Hun,  16-141;  23^250;  S7-275;  42- 

164;  61-224:  75-514. 
App.  DIv.  24-23;  06-370;  122- 

668;  130-469;  185-585;  143- 

924. 
Mine.     10-180;     14-309:     42-185; 

48-611 ;  45-575 ;  46r412  ;  47- 

520. 
N.  Y.  Supp.  35-710;  85-367;  88- 

282;  8&-289;  91-36;  02-418; 

107-508:  128-631. 
8t.    Rep*r.    SO-554:    80-666;    42- 

8;  48-608. 
CIr.  Proc.  15-121. 
S«l»d.  1. 

N.  Y.  50-480;  76-25;  90-95;  06- 

567;  113-55:  120-643. 
Han.    8-389:    16-418;    10-9;    41- 

11;  47-152. 
Misc.   11-393. 
St.  Rep'r.  4-130. 
S«1>d.  2. 

y.    Y.  64-236;   70-632;   112-413; 

178-535. 
App.    DlY.   1-409. 
St.  Rep'r.  81-817. 
CIr.   Proc.  7-188;  12-824. 
Week.  Dig.  20-503. 
Siibd.  6. 

App.    Dly.   185-587. 

N.  'y.    68-680;    76-514;    78-605; 

112-413;  123-120. 
Hun.  80-637:  31-25,  289;  46*74; 

05-185:     56-215:     66-558:     74- 

523;  70-541. 

App.  DIr.  O-370;  86-354;  68- 
273;  66-527:  05-194:  118-7: 
126-85  J  181-569  ;  185-585  ; 
148-68o. 

Misc.  42-1*85;  45-575:  46-412. 

N.  Y.  Supp.  41-468:  73-360:  85- 
887:  88-^S02:  01-36;  02-413; 
103-336:  116-172. 

St.    Rep'r.    17-511:    80-554:    87- 

803*  60-238. 
CiT.   Proc.  4-210:  5-143;  10-121: 

15-193:  10-90. 
Abb.  N.  C.  81-140. 
N.   Y.  Ann.  Cas.  2-274. 
Week.  Dig.  17-389:  21-342. 
9nl*€l.  1. 

N.   Y.  47-469:  82-572. 
Anp.    DIv.   66-530:  83-590. 
««l»d.  2. 
N.     Y.    60-640:    114-500;    207- 
581. 


""% 


Hiio,  13-119;  23-15;  36-437;  88- 

111. 
App.    DlY.    14-163;    24-465,    621; 

26-69. 
N.  Y.  Sapp.  34-612. 
Civ.  Proc.  7-192. 
^eek.  Dig.  20-508. 
N.  Y.  Ann.  Cas.  6-268. 
Snbd.  3. 
Bon,  6-201. 

App.  Div.  6-425;  126-85. 
Civ.  Proc.  7-192. 
Week.  Dig.  20-508. 
Snbd.  4. 
N.  Y.  51-558:  53-322:  56-72;  68- 
215;    70-101;    74-452;    70-176; 
85-546;  87-355. 
Hun,  15-483;  34-548;  41-584;  42- 
606;  88-828. 
9.  Div.  6-425:  22-541;  55-249; 
r6-530:  126-85. 
Misc.  16-151:  61-598. 
N.  Y.  Supp.  114-146. 
Abb.  N.  C.  18-412. 
Snbd.  5. 

N.  Y.  53-508. 

Anp'  DIv.  126-85:130-469:185- 

N.  Y."  Supp.  114-086. 
SHbd.  6 

N.    Y.    27-638;    20-684;    40-842; 

50-499. 
1848. 
N.  Y    87-409 
Hun.' 20-567;' 66-558;  76-74;  70- 

54t 
App.   DIv.  57-101:  66-530;   120- 

268. 
Misc.  46-675 ;  46-412. 
N.   Y.   Supp.   73-370:   01-36;  02- 

413:  113-861;  157-209. 
1840. 

N.    Y.    76-214:   03-650:    121-156. 
Hun,  24-320:  31-531:  78-443:  76- 

514:  80-388;  84-161;  85-106. 
App.  DIv.  85-528;  04-116;  118- 

8 ;  122-368. 
Misc.  45-575:  46-412. 
N.  Y.   Supp.  54-820.   916:  01-36; 

02-413;  lWI-996. 
N.  Y.  Ann.  Caa.  1-27, 
1350. 

N.    Y.    121-57:    lKO-544:    108- 

195;   200-206 :   208-131. 
Ann.    niv.    4-365;    24-55;    126- 

603;   148-807. 
Mlflo.   45-575. 
N.  Y.  Snpn.  40-123:  01-36;  111- 

281 ;  183-884. 
St.  Rep'r.  12-642:  15-248. 
N.  Y.  Super.  46-148. 
Law  Bull.   1-29. 
1351. 
N.    Y.    71-430:    75-250:    76-325; 

123-120:    150-5.^'?. 
nnn.  16-586:  24-820:  20-670;  60- 

474:    80-267:    01-172. 
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NOTES. 


App.  DlT.  26-69;  29-482;  31-313; 

86-341:    8d-639;    54-367;    59- 

482;     83-62;     97-232;     109- 

525:    113-.191;    119-196;    121- 

2H8:     122-359;     132-67:     148- 

688:  169-206;  160-231. 
Misc.  6-577:  11-125:  lT-733:  20- 

512;  38-661;  4T-473 ;  65-314; 

69-229. 
N.  Y.  Supp.  51-1068;  55-263:  62- 

123:    66-666:    69-349;    78-224; 

89-848  :     1 04-460  ;     105-587  ; 

183-214;  146-409. 
Civ.  Proc.  14-361;  15-22.  42,  821; 

19-203. 
Jjem,  6-287. 
1352. 
N.  Y.  146-251;  160-585. 
Hun,  40-557;  TO-365. 
Add.    Div.    22-100;    31-313;    97- 

232;   168-585;    161-502. 
N.     Y.     Supp.    47-770;    64-1044: 

89-843 
Civ.  Proc.  15-42;  19-203. 
1363. 
N.  T.  85-358. 

Hun.  40-545;  61-4;  78-378. 
App.  Dlv.  13-550;  138-148;  140- 

254;  144-593;  168-925. 


MlBC.   7-348:   8-366:   31-107:   _ 
685:  41-87;  46-422:  60-415. 

N.  Y.  Supp.  64-1066:  67-329;  86- 
599;  92-311;  96-628:  11.^ 
581  ;  123-304;  129-1037:  167- 
299. 

Abb.   N.  C.  81-169. 
1854. 

N.  Y.  82-366. 

App.  Dlv.  26-69;  119-385. 
1R56. 

N.  Y.  20S-153. 

App.  Dlv.  7-486;  105-825;  119- 

334;  136-480;  140-254;  154- 

883. 
MIso.  11-382:  41-87. 
N.  Y.  Supp.  188-914. 
1366. 
N.  Y.  69-219;  73-1;  77-601;  146- 

251;    203-245. 
Hun.   34-584:  41-9:  68-287:  63- 

496;  69-276:   74-191:   76-74. 
App.  Dlv.  3-108:  4-544:  6-28;  9- 

^2:  14-57:  16-294:  22-178,  287. 

298:   26-25:   32-R:  66-240:  69- 

187;   78-496;    106-342;    109- 

6.^->:    111-291:    112-892;    131- 

778;   160-677. 
N.  Y.  Snnp.  41-202:  47-888:  62- 

618:  69-57;  70-801;  94-463; 

97-.'»03:       116-353;       146-24; 

167-170. 
St.    RepT.   56-555. 
Civ.  Proc.   15-119. 
1.^67. 

N.  Y.  107-272 :  188-230. 
Hun    63-496;  66-305;  92-376. 


App.  Dlv.  4-543:  14-57;  ^^^-^ 
53:  86-494:  89-234:162-101; 
106-342  ;  109-635  ;  121-5n. 

N.  Y.  Supp.  36-547;  41-202:  Bl- 
897;  56-657;  68-301:  85-943: 
92-478;  94-463  :  96-358 ;  108- 
276. 

Civ.  Proc.  16-119. 
1368. 

N.  Y.  28-509;  29-400. 

App.  Div.  7-486.  533:  14-57;  85- 

N.   y!   Supp.  68-627:   83-30& 

Week.   Dig.   20-128.  249. 
1359. 

Hun.  68-496. 

App.  Div.  14-<57;-96-00:  Ol-SA 
1860. 

App.  Dlv.  14-57. 

Week.  Dig.  28-212. 
1361. 

N.  Y.  128-93;  162-456;  164-fiS: 
166-305;  174-2^. 

App.  Dlv.  14-57:  26-69;  111- 
291;  181-773:  168-388. 

N.  Y.  Supp.  97-503;  116-353. 
1362. 

N.  y.  54-97. 

Misc.  41-555. 

T.  &  C.  8-608. 
1868. 

Hun.   78-684. 

N.  Y.   Supp.  99-616. 
1364. 

How.  65-396. 

N.  Y.  Bupp.  104-500. 

Week.  Dig.  12-285. 

Law  Bull;  1-20. 
1365. 

N.   Y.  86-49:  110-866. 

Hun,  88-149. 

App.  Div.  48-103;  102-432:  1S8- 
842;  137-194;  143-148. 

Misc.  69-488. 

N.  Y.  Supp.  121-818;  126.19a 

Civ.  Proc.  16-227. 
1366. 

N.    Y.    21-481:    40-401;  88-611: 
197-303:    218-313. 

N.  Y.   Supp.  44-55;  160-1087. 

Abb.  N.  C.  29-186. 
1.167. 

N.  Y.  119-366^ 
1368. 

N.  Y.  86-517. 

Misc.  66-451;  61-.388. 

N.    Y.    Supp.    160-1037. 
1369. 

N.   Y.  196-12;  110-S6& 

Hun,  79-189. 

Misc.   27-559;    59-24:  61-38$. 

App.  Dlv.  121-438. 

N.     Y.     Supp.     106-278;    IH- 
1081;   150-ia^7. 

Civ.  Proc.  16-227. 
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N.  T.  98-4;  180-487. 

Uun,  88^14;  78*188,  140. 

App.    Dly.   46-863;   87-86;   114- 
441. 

Misc.  20-758. 

»t.  Rep'r.  84-827. 

Abb.  N.  C.  aO-lB8. 

Daly.  10-492. 
Sabd.  2. 

Hun,  82-18. 

N.   Y.  Supp.  18-804. 

Civ.    Proc.   4-897;   7-404. 

«Veek.    DlK.   20-374. 
1871. 

S.   Y.  81-356. 

App.  DIt.  81-808. 

Mlflc.  16-518 :  68-811. 

N.  Y.  Supp.  52-627. 


Hnn.  86-233;  88-149;  46-188. 

Misc.  41-555. 

K.   Y.  Supp.  86-115. 
1878. 

Hno.  66-89. 

App.    DiT.  86-196. 

N.  Y.  Sapp.  88-503. 
1376. 

N.  Y.  66-247. 

Hun.  88-142. 

App.   Dir.  68-858:  71-697;  128- 

Mlsc.  66-451;  68-448. 

N.  Y.  Supp.  111-19;  112-900. 

«n76. 

N    Y    88-1 

App. '  Dlv.    128-453  :    161-622. 

Misc.    66-450;    68-25,    448;    61- 

388 
N.    Y."   Supp.    107-274;    111-19; 

112-900. 
Abb.  N.  C.  16-481. 
1877. 

S.   Y.   121-680. 

Hno,   38-142;  66-42. 

App.    Dlv.    17-184;    60-422;    68- 

358;    70-416:    126-418;    128- 

458 :  144-747 ;  166-251. 
Misc.  86-827;  68-25,  234.  448. 
X.  Y.  Supp.  62-985;  61-967;  74- 

667:     75-236:     84-764;     110- 

588  ;      111-1081 ;      112-700 ; 
186-177. 
St.  Rcp'r.  44-107. 
CIT.  Proc.  18-1. 
Abb.   N.  C.  20-14. 
N.  Y.  Ann.  Cas.  6-75. 
8«bd.  1. 
Hnn.    11-380;    24-161;    67-41; 

80-118. 
App.  Div..  81-294. 
Mine.  28-516. 
Siibd.  2. 
N.  Y.  26-388. 
Hnn.  66-464. 
Mlic  7-218. 


^% 


N.  Y.  Supp.  6-616. 
Abb.  N.  C.  20-14:  25-68. 
1878. 
N.  Y.  121-626. 
Hun,  70-481. 
App/    Div.     70-416 ;     144-747 ; 

Misc.  681287. 
N.  Y.  Supp.  110-589. 
Abb.  N.  C.  20-14. 
1378. 
N.  Y.  180^813;  146-842. 
Hun,  24-238;  81-285. 
App.  Div.  62-115. 
Misc.  8-420;  68-26. 
N.  Y.  Supp.  64-1044. 
1880. 
N.  Y.   180-313. 

Hun,  28-452;  41-196;  78-226;  81- 
235 
I.    Div.    14-817;    86-596;    62- 
15;  101-359;  116-862. 
Misc.  6-398;  7-566;   81-541;  42- 

633;  68-26. 
N.     Y.     Supp.     80-709;  64-1044; 
101-62. 

St.  Rep'r.  36-535;  61-230. 

Civ.  Proc.  18-363. 

N.  Y.  Ann.  Cas.  4-182. 
1881. 

N.  Y.  180-317. 

Hun,  28-12;   88-186. 

App.  Dlv.  52-115. 

Misc.  58-26. 

St.  Rep'r.  44-107. 

Redf.   4-374. 
Svbd.  1. 

N.  Y.  131-80. 

Hun,  80-571;  41-196. 

St.  Rep'r.  86-586. 
Siibd.2. 

Hun,  28-458. 

Civ.  Proc.  8-454. 
1382. 

N.  Y.  56-247. 
1383. 

Misc.  27-200. 
1386. 

N.  Y.  18-188:  46-866. 

T.  &  C.  8-210. 
1387. 

Cow.  8-89. 
1888 

App.  IMt.  188-884. 
1880. 

Hun,  46-60. 

App.     Dlv.     24-607;     106-328; 
108-820;  131-397;  188-834. 

MiflC.   16-530:   34-195;  42-394; 
64-42:   66-537. 

N.    Y.    Rupp.    14-140;    104-492; 
116-829;  121-1122. 

St.   Rep'r.   36-304;  88-196. 

C!v.  Proc.  20-402. 

How.    14-436. 

Dem.  5-141. 
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S«bd.  4, 

Hun,  M-17;  61*6. 

Bt.   Rep'r.   13-468. 
Siibd.  ii, 

Hun,  70-412. 

Miae.  8-121. 
1301. 

N.  Y.  130-313»  106-169;  901- 
361,    419. 

Huu,  20-119;  80-12;  40-48.  S17; 
70-412. 

App.  Dlv.  84-607:  41-453;  00- 
4.38:  97*838;  0»-66;  08«568; 
lOl-lO;  103-^421,  540;  108- 
22;  108-310;  11»«427;  110- 
722;  13O-U0,  546;  131-640; 
1»2-176;  1H3-84:  13-4^563: 
13R-12;  13R-884;  140-361. 
480,  B19j  144-228;  157-684, 
683;  1S8-695;  150-428.  739, 
750:  101-919;  100-78,  80; 
107-260;    10H*102, 

Misc.  lf&-53l:  31-495;  ;{O-408; 
42-394  ;  43-603  ;  44^08  ;. 40- 
Ji78;  54^2;  55-311;  00-560: 
04-146.  614;  00-587;  07- 
164  ;  70-36  :  71^27.  630 ;  78- 
482;  7.1-110;  78-92;  85-.51, 
55,   148;  88-143. 

N.  Y.  Supp.  58-880:  74-984;  80-* 
1019  :  91-737  ;  98-56  ;  98-149 ; 
95-474,  760;  99-269;  104-492: 
112-467;  115-885;  110-61; 
119-613,  751;  131-701,  1122; 
125-320,  508;  127-184;  188- 
642:  131-341:  138-511:  135- 
208;  1.38-871.  872;  142-781; 
143-780,  1025  ;  144-961 :  148^ 
1072:  150-673.  981;  151-775; 
152-655;  155-789. 

St.  Rep'r.  5-261. 

How.  07-199. 

T.  &  C.  8-596. 

N.  Y.  Ann.  Cas.  10-896. 
1892 

App.  Dly.  188-884. 
Misc.   10-552. 
N.  Y.  Bupp.  104-488. 
1398. 
N.  Y.  119*550. 

"^*i^??"l^'     86*688;     7T-28; 

"0-464. 

App.  Dlv.  13-478;  89-244;  215- 
451:32-25;  35-208:  41-379;  47* 
115;  105-47;  106-828;  197- 
154. 

Misc.  0-185:  10-195,  881:  15-102: 
!«•?£•  5T-304:  31.4fl.'>.  541- 
85-178:    51-482;    00-627. 

^■i.y«  '^^i^rJ^i  31-310:  53-709:  88- 
558  :  05-557.  646  :  71-474  ;  94- 
194,  mj;  101-688;  124-166; 
151-42. 

Olr    rroc.  34-372. 

N.  Y.   Ann.  r.-is.  4-124,  n, 
.^^onnoly.  1-183. 
1394. 

N.  Y.  48-188. 


Hun,  36-583. 
1396. 


Aop.  DiT.  106-828. 


SC  1B«826. 
1390. 

App.  Div.  106-323. 
1397. 
App.  Div.  26«808;  10»-I2S. 

1398a 

App.  DIt.  100-328. 
Barb.  S26-874. 
1399. 

App.  D|T.  190-S23. 
1400. 

App.  Dly.  106-325. 
1401. 

Hun,  66-265. 
1404. 


App.  Div.  107-154. 

MlBC. 


2<V.496;    36-174;    4S-S19; 

<l6-627. 
N.  Y.  Sapp.  28-258  ;  40-637 ;  94- 

1018. 
1404& 

App.*  BIT.  138-834. 
1406. 
N.   Y.   54-97;  77*466.  623;  ISC- 

378;   100-128. 
Hun,  7-405:   17-30.   63a;  18-161: 

19-534;  91-70. 
App.    DlT.    7-«52j    12-498;   15- 

841;   107-576. 
Misc.  15-531;  69-338. 
N.     Y.     Bupp.     86-175;    46-li99: 

112-312 ;     152-679. 
N.  Y.  Ana.  Cas.  4-846;  0-125;  8- 

461. 
1400. 
N.    Y.    2-451;    49-539;    124-613: 

146^177 
Hun,  2-608;  79-148. 
App.   Dlv.   1-500;   18-436;  14B- 

214. 
N.    Y.   Supp.   29*757;  46-000. 
N.  Y.  Ann.  Cai.  2-860. 
1497. 
N.   Y.   184.618;  148-177. 
Lans.  7*161. 
I^.  Y.  Ann.  Cas.  2-890. 
1408. 
App.  PJv.  69-09. 
Misc.  02-6T. 
N.  Y.  Supp.  74-585. 
1409. 
Hun.  40-828. 
Rarb.  42-418L 
Dem.  6-619. 
1410. 
??.    Y.    166-1 2«. 
ApD.    Dly.    139-326. 
N.  Y.  Ann.  Cos.  9-461. 
1411. 
N.    Y.    166-128. 
App.  Dly.  19-251:  20-567. 
N.  Y.  Snpp.  47-810. 
N.  Y.  Ann.  Cas.  4-244;  9-463. 
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1419. 

S.   Y.   11-508:  5a»186. 
Add.  Dlv.  157-435. 
N.  Y.  Aun.  Cas.  4i^8. 
1413. 

N.  ¥.  49-560,  005;  ll»*14a 
App.   DlT.  10-944. 
1414. 

App.   DlT.  19-444. 
N.  Y.  Saper.  47-275. 
1418. 

Hun.   31-404.  ^   ^ 

App.  Dlv.  19-150;  150-240,  244. 
Misc.  24-300;  91-712;  02»3O7. 
N.   Y.   Siipp.  46-4;  52-1078;  65- 

314;    114-774:   194-010. 
N.   Y.  Ann.  Cas.  4-338,  n. 
1419. 

H«n,  51-220.  ^    ^^^ 

App.  Dlv.  19-150;  159-240,  244. 
Misc.    18-37;    24-309;    31«712; 

99-308. 
N.   T.  Snpp.  49-4?  52*1078;  65- 

314;  184-010. 
N.  Y.  Ann.  Caa  4*688.  n. 
1490, 

App.    DtT.   19-150. 
Misc.  89-664. 
N.  Y.  Supp.  46-4. 
1481. 

M.    Y.    4T-242:    91-877;    96-175; 

98-10:    199451:    169-504. 
Han,   47-628;   86-121. 
App.    DlT.   18-182;   91-619;  26- 

613;    30*607;   44-206. 
Misc.     7-46;     11-447;     16-670; 
18-37;    19«220;    98-600;   53- 
278 
N.     Y.    Supp.    82-222;    47-756; 
59-125:      61-1122:      69-756; 
109«t0^ 
N.   Y.   Super.  54-535. 
How.  67-148. 

N.   Y.  Ann.   Cas.   1-221 ;  2-101 ; 
4-62,  n. 
1422. 
N.  Y.  91-377;  129-S51. 
Hnn,   96-121. 
App.   DlT.  44-206. 
Misc.   63-278. 

N.   y.   Supp.  60*7^6;   IO3-102. 
N.  Y.  Ann.  Cas.  2-101. 
1423. 
N.   Y.  129-351. 
App.   DiT.  21-621;  44-240. 
Misc.   58-278:   77-211, 
N.    Y.    Supp.    47-754;    163-192: 
187-536. 
1424. 
Han,  96-121. 
Mfsc.    16-672 :  53-278. 
N.  Y.  Supp.  103<02: 
N.  y.  Ann.  Cas,  2-08. 
1425. 
Misc.   53-278. 
N.  Y.  Supp.  108-102. 
1496. 
Han,  86-120. 


N.   Y.   Supp.  88-186. 

N.  Y.  Ann.  Cas.  2-00. 
1427. 

Hun,   47-628. 

N.  Y.  Ann.  Cas.  4-64. 
1428. 

N.  Y.  62-185. 

Hun.  19-318. 

Abb.    (N.   8.)    14-16. 

T.   &  C.  4-681. 
1429. 

N.  Y.   Super.  89-523. 

Barb.   62-430. 

T.   &  C.   3-210. 

Lans.  7-393. 
1430. 

App.    DlT.   88-407. 

Misc.  63-550. 

N.    Y.    Supp.    82-108;    136-:207 ; 
154-21. 

Wend.   20-416. 

Hill.  7-150. 
1431. 

JJ.  Y.   16-575. 

How.    20-418. 
1482. 

N.  Y.  54-500. 

App.    DlT.    137-642. 
1433. 

Hun,  78-70. 
1434. 

Hun.   79-142. 

App.   DiT.   14-32. 

Misc.    18-405;    82-540. 

N.   Y.    Supp.   67-461. 

N.  Y.  Ann.  Cas.  4-00;  9-361. 
Snbd.   2. 

N.   Y.  45-368. 

App.   DlT.   14-26. 
1435. 

Hun.  66-448. 

Abo.   N.   C.   29-419. 

Week.  Dig.  2-379. 
1486. 

N.   Y.   43-368. 

Hun.  46-432. 
1487. 

N.  Y.  17-276;  78-430. 

Hun,  18-6,  355:  92-157. 


Aop.  DiT.  41-626. 
nT  Y.  Supt  ~  "  "■ 
Wend.  6-522. 


Y.   Supp.   36-376. 


Week.  Dlff.  9-277. 

T.  &  C.  4-681. 
1438. 

Hun.   79-142. 
1439. 

Hun,  20-564, 

Week.   Dig.   10-128. 
1440. 

N.    Y.    80-634;    128-190;    149- 
387 

Hun.  78-114. 

App.    DlT.    19-387:    83-200. 

N.   Y.    Supp.    135-fil5. 
1441. 

N.   Y.   102-139. 

App.    DlT.   38-290. 

Misc.  46-286. 
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NOTES. 


N.  Y.   Supp.  9S*518. 
Siibd.  a. 

Hun,  31-525. 
1440. 

N.  Y.  34-236  ;  66-507  ;  00-619  : 
ea-406:    127-315. 

T.  &  C.   5-140. 
1447. 

N.   Y.   66-507. 

Wend.  22-116. 
1448. 

N.  Y.  Super.  88-530. 

Barb.   44-251. 

Wend.   16-248. 
1440 

App.  DIv.   19-387. 

Barb.  66-619. 
1460. 

N.  Y.  2-484;  10-360;  84-236. 

Hun,   2-542;  32-624. 

App.    Div.    10-387. 
1461. 

N.   Y.  34-239. 

Hill,  2-51. 
1464. 

N.   Y.   120-217. 
1466. 

N.  Y.  34-235;  62-406. 
Hun.   48-1. 
T.   &  C.  6-140. 
1466. 

Cow.  7-658. 
1467. 

N.  Y.  2-484. 

Hun.  70-143. 
1468. 

N.   Y.  34-239. 
1460. 

N.  Y.  34-289. 
1461. 

N.  Y.  4-558.  . 
1462. 

N.  Y.  66-507. 
1468. 

N.   Y. 
1464. 

N.  Y.  88-600. 
Snbd.  3. 

Ilnn,  32-627. 
1466. 
Snbd.  8. 

Hun.  87-202. 
1468. 

N.  Y.  46-368. 
1460. 

N.  Y.  66-507. 
1470. 

N.  Y.  66-507. 
1471. 

Hun.   40-157. 
App.    DIv.   89-607. 
N.   Y.  Supp.  86-600. 
Ctr.  Proc.  14-803. 
1472. 
N.  Y.  2-490. 
Misc.  38-652. 


N.  Y.  Supp.  76-255L 
Barb.  42-418. 
1478. 

App.  Div.  89-607. 
Misc.  36-538;  88-653L 
N.  Y.  Supp.  78-255;  8B-60a 
Barb.  42H&8.  «—'«* 

1474. 

N.  Y.  2-490:  46-368. 
1476. 

N.  Y.  66-507. 
App.   Div.  88-407. 
1478. 

^  N.  Y.  Supp.  82-198. 
1470. 

N.  Y.  8-138. 
1481. 

Johns.  Ch.  6-285. 
1488. 

Johns.  Ch.  6-235. 
1487. 

^•«J«,'*^"J^-   '«M40:   61.«N; 

63;^l;  81-43;  O^K^TO;  94-43: 

160-50. 
Hun,  87-507;  51-594:  67-582. 
App.  piv.  1-156;  68-14;  82^50: 

86-194;       96-410:        109-7»: 
^^127-40 :   169-482. 
Misc.  46-349. 
N.   Y    Supp    36-978:  68-58:  34- 

1043:    74-194;     81-606;    8S- 

186;  96-191;   101-627; 
St.  Rep'r.  23-412. 
Civ.    Proc.    4-344:    6-18:    8-lW: 

14-350;   16-417. 
Abb.  N.  C.  22-79. 
N.  Y.  Super.  49-277. 
N.  Y.  Ann.  Cas.  4-318;  6-6S,  2tL 
Snbd.  1. 

N.  Y.  88-206;  169-57. 

Hun.  20-19;  21-239;  87-511:  61- 

128. 
App.  Div.  81-292;   101-696. 
Misc.  28-728. 
N.  Y.  Supp.  62-886u 
St.  Kep'r.  17-974. 
Civ.  Proc.  7-392:  8-191. 
Abb.   N.  C.  22-74. 
N.  Y.  Super.  49-3:  62-2S6L 
8iibd.2. 
N.  Y.  30-581;  63-200;  77-98;  OO- 

202;  00-379. 
Hun.  14-168. 
App.  DIv.  1O1-60& 
Misc.  81-661. 
Civ.   Proc  8-195:  14-SS8. 
N.  Y.  Super.  62-557. 
1488. 

App.  DIv.  68-14. 

N.    Y.    Supp.    74-194;   84-1009; 

100-675. 
Barb.  42-43S. 
T.  A  C.  (Add.)  1-10. 


N.  Y,  142-1^:  216-808. 
Hnn,  86-288;  99.149:  49-183: 81^ 
340. 
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App.  DiT.  31.294:  68-14. 

Misc.  40*268;  41-667. 

N.  Y.  Supp.  38-638;  74-194;  81- 

945:  .S&-115. 
N.    Y.  Ann.  Cag.  6-65. 
1401. 

App.  Div.  42-815. 
1492. 

Hun.  78-465. 


Hun.  20-44. 

App.  DiT.  42-315;   168-134. 

Misc.  26-291. 

N.    Y.   Supp.   55-49;   153-582. 

How.  66-308. 
1495. 

N.  Y.  101-13:  120-183. 

App.  Dlv.   168-134. 

N.   Y.   Supp.   153-532. 
1406. 

N.  Y.  101-13:  120-183;  169-109; 
178-415  ;  186-490  ;  191-325. 

Hun    46— 6r**. 

App.*  Dlv.  1-139:  38-173:  46-592; 
68-186  ;  79-249  ;  109-220. 

Misc.  40-471.  548;  43-307. 

N.  Y.  Supp.  56-705;  62-39. 
1497. 

N.   Y.   129-183;   178-415;   191- 
326. 

Hun.  76-603. 

App.  DiT.  1-139;  46-698;  B8-186; 
79-249. 

Misc.  89-219;  40-4n;  48-806. 

N.  Y.  Supp.  62-89. 
1498. 

Civ.   Proc.  6-336. 
14ft9L 

N.   Y.   207-571.   573. 

App.   Dlv.   67-504;  81-211;  97- 
16;  189-528. 

Misc.   38-36;  64-415. 

X.  Y.  Supp.  73-1006:  76-881;  80- 
720;   »»-624:    184-455. 

Week.   Dig.   10-554. 
Svbd.  2. 

App.  D!v.  51-552;  67-606. 

Misc.  29-97. 
l.-MIO. 

N.  Y.  167-184;  191-324. 

Hnn,  79-511;  81-815. 

App.    Dlv.  5-120;  9-26;  38-167. 

M\9C.  58-399. 

N.  Y.  Supp.  66-704 ;  109-447. 

irsoi. 

N.  Y.  120-628;  169-484. 

Hun.  26-601. 

App.    Dlv.     23-10;    43-355:     65- 

167;  126-344;  137-835;  140- 

465;    141-860:    163-372. 
MTsc.    11-579;    71-220. 
N.     Y.     Supp.    32-806 ;    60-lRl  ; 

96-801 ;     109-547  ;     126-781 ; 

180-688. 
N.  Y.  Super.  64-18. 

N.  Y.  68-451;  110-537;  142-182: 
147-255;  162-178. 


Hun,  18-850;  81-240. 

App.  Dlv.  16-579;  166-473;  169- 
417. 

Misc.  12-385;  68-399. 

N.     Y.     Supp.    88-638;    44-541; 
109-447;    161-1015;    166-178. 
1608. 

N.     Y.     106-60;     110-537;    129- 
188;  142-182;  162-182. 

App.  Dlv.  32-142. 

N.  Y.  Supp.  109-447 
1604. 

N.  Y.  66-411;  118-476;  169-390. 

App.    Div.    20-227;    27-417;    62- 
108. 

N.  Y.  Supp.  60-325. 
1606. 

N.  Y.  118-476. 

Hun.   43-371. 

App.  Dlv.  20-228;  93-565;   136- 
173 

Misc.  ■  47-239  ;    67-421. 
1607. 

N.  Y.  105-185;  110-547. 

Hun,   66-39. 

App.  Div.  20-229. 
1508. 

App.  Dlv.  4-8ia 
1609. 

N.   Y.  64-27. 
1611. 

App.  Dlv.  27-417. 
1512. 

Misc.   11-650;  27-240. 
1613. 

Misc.    11-650:   27-240. 
1614. 

Misc.  11-650. 

N.  Y.  Supp.  32-796. 
1616. 

N.  Y.  111-265. 

Hun,   79-511. 

App.   D<\.  36-260. 

N.  Y.  Supp.  66-249. 
1616. 

Misc.    12-385. 
1619. 

N.  Y.   216-373. 

Hun.  82-394. 

App.     Dlv.     134-846;     140-918 ; 
ra5-447. 

N.    y.    Supp.    119-175:    131-37; 
167-730. 
1620. 

Hun.  82-394. 
1522. 

App.    Dlv.    84-378:     137-400. 

f^  Y.    Supp.    Iih.-il8. 
1523. 

App.    Dlv.    137-400. 
N.    Y.   Supp.   121-718. 
1524. 

N.  Y.  126-336. 
Hun.  66-572. 

App.  Dlv.  12-114;  61-173;  126- 
573;    187-468. 
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Misc.   16-479  :  S7-IS ;  T9-62. 
N.  ¥.   Hupp.  70-447;  121-8M. 
1525. 

N.    Y.     14-88;    70-260;     90-238 

130-336;      180-638;      148-294; 

1841-490 
Hun.   41-405;    70-159;   80-«07 ; 

N7-370;    00-180. 
A  pp..    D!v.     7-402;    24-340;    31- 

217;    55-166;    03-236;    lOO- 

219;    117-486;    126-673;   128- 

mi;  i:i:u45. 
Mlac.    16-479;    40-471 ;    44-27; 

79-64. 
N.  Y.   Supp.  48-675;  52-538;  54- 

287;    00-922;    87-742;    80-704; 

102-792;   140-500. 
Civ.   Proc.  10-46. 
Abb.   N.  C.  20-dOO;  SIS. 
N.  Y.  Ann.  Cas.  5-889. 
1526. 
N.   Y.  00-23a 
Him.   34-560. 
App.      DW.      107-614;     126-573; 

137-468. 
1527. 

N.    Y.    Supp.    121-939. 
1520. 

N.  Y.  Supp.  04-690. 
Misc.   70-64. 
1531. 

N.   Y.    101-113;    178-416;    191- 

326;    100-412. 
Hun,   51-110;   76-603. 
App.     1)1  V.    46-592;    58-186;    70- 

250;    116-96:    126-664;    102- 

900. 
Misc.  40-471:  05-30(>. 
N.  Y.  Supp.  62-39;  70-937;  lOO. 

641;   111-281;   110-847  ;  137- 

402. 
1532. 
N.  Y.  117-520;  120-17;  137-119 

1 48-1 52  ;     186-490  ;     100-412  ; 

212-488. 
Hun,     22-490:     42-638;     58-324; 

72-1S3.  291;  74-416, 
App.    Div.     7-270;     18-173,    312. 

21-141;    20-519:    36-207;    80- 

10.-i.  306:  48-372;  58-445;  61-1: 

77-270;      116-808:      121-270: 

125-1.30;      130-656;      164-49; 

168-154. 
Misc.      10-25:      16-150;     20-24C; 

27-296 ;  41-207  ;  42-256 ;  46- 

288;   54-458;   68-655;   64-589; 

69-268;   71-274;   73-130,  450. 
N.  Y.  Supp.  47-450;  66-963;  58- 

438;    03-26.4:    60-223 ;    70-163;. 

117-276;     124-380;     126-729; 

127-167;    130-879;    142-895; 

153-849. 
riv.    Proc.   15-486. 
Abb.  N.  C.  31-471. 
N.   Y.  Super.  50-27. 
1533. 

Hon,    40-502;   79-292L 


App.     DlT.    S-378;    21-141;    28- 

519;     36-207;     68-446;     ISS- 

884;    188-858. 
MlBC.     20-246:    S8-548:    41-207; 

42-256. 
N.  Y.  Supp.  47-450;  SS-aSO:  M- 

890:   112-1106. 
Civ.   Proc.    15-438. 
Abb.   N.  C.  81-471. 
1584. 
App.  DlT.  68-445. 

Misc.  4a-ia 

N.   Y.   Supp.  69-223:  8B-SML 
1586. 

N.    Y.   188-61. 
Hun.  84-183. 
St.   Rep'r.  11-274. 
1537. 
N.    T.    187-119:    14^-149;    149- 

237. 
Hun,     22-490;     23-431;     48-*Ti\ 

420;    61-209;    82-235;    88-391: 

89-366. 
App,    Dlv.    20-617;    39-106: 

257;    115-575:    122-435: 

178;   130-659;   1G3-268. 
Misc.  30-364  :  63-114. 
N.  Y.  Supp.  31-230:  34-SlS:  61- 

134;     52-260;     69-204;     100- 

578;    124-380. 
N.  Y.  Ann.  Cas.  2-llS.  420. 
1588. 

N.  Y.   178-95:  214-351. 
Hun,   88-366:  48-249;  88-394. 
App.    Dlv.     2-560;    4-284;    ••T>: 

18-312;    21-141:    29-169:    48- 

373;    52-457;    89-170:   96-»; 

128-53  ;     18O-180 :      144-243 : 

151-112;    166-328;   53.1.   6^7: 

165-2.'». 
Misc.    30-18:    88-161.    438:  34- 

666;   43-289;   47-474;  68-41L 
N.  Y.  Supp.  47-450;  65-197;  70- 

725:     89-392:     06-966:     112- 

441;    110-749:    124-564:   120- 

43:   181-796;   189-676;   141- 

356;    161-65. 
N.  Y.  Super.  69-27. 
N.  Y.  Ann.  Cas,  2-113w 
1539. 
N.    T.   209-485;    210-460. 
Hub,  88-366;  43-249;  8S-237. 
App.  Dlv.  21-629:  48-373:  130- 

180;  166-328.  667.  671. 
Misc.  28-306. 
N.    Y.    Supp.    4T-303;    63-2^: 

142-122. 
1540. 

.V.   Y.   178-05. 

Hun,  43-249. 

App.    Dlv.    40-06:    99-170:    101- 

360:    166-328. 
MlHC.   16-140;  42-633. 
N.   Y.   Supp.  86-706. 
1541. 
MlBC.  8-606L 
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N.  Y.  126-370;  173-96. 

▲pp,  DiT.  30-421;  89-170;   189- 

%8;  141-526;   164-945. 
N.  T.  Supp.  85-766;  124-380. 
Misc.  47*21. 
1&48. 

N.    Y.    137-119;    171-176;    173- 

96. 
Hun,    6i»-292;     77-428;    82-238; 

Sfi^392. 
App.    Dlv.    33-443;    89-106;    40- 

257;  61-1;  66-308:  71-204;  78- 

109;       75-26:       89-l«y,       l/l; 

109-248;  158^58. 
Misc.    8-474;    88-662;     43-522; 

93-202. 
N.   Y.   Supp.  34-813:  Cl-994;  70- 

163;     75-706;     78-255;     86- 

766;   138-010;    167-19. 
N.   Y.  Ann.  Cas.  2-118. 
1S44. 

N.    Y.    120-5yu;    137-126;    143- 

349;  149-237;  173-95;  181-119. 
Hnn.    62-532:    88-392;    89-367. 
App.     Dlv.    7-274;     61-588;    62- 

260:     89-171:     08-268;     108- 

306;    166-863. 
Misc.  30-321;  81-7;  69-214  ;  92- 

99 
N.  Y.   Supp.  63-457;  64-651;  65- 

207;     70--1122;     90-516:     119- 

643;  126-717;  128-842;   166- 

171. 
1646. 

N.  Y.  142-453;  181-119. 
App.    Dlv.   71-204;  98-268. 
N.  Y.  Supp.  75-706;  90-510. 
1646. 

N.    Y.    108i:495;    117-520;    142- 

453. 
App.  Dlv.  18-173:  40-96:  71-2A4: 

14>t-l95;    133-516;    166-667; 

168-154. 
Mlflc,  71-286;  73-452. 
N.    V.  Snpp.  45-708:  67-503;  76- 

706;    91-912;    117-573;    130- 

115;   142-122;  163-849. 
1S47. 

App.    DiT.    139-668. 
10ft4. 

App.  Dlv.  18-174. 
16.%0. 

St.  Rep'r.  28-574, 
1667. 

N.  Y.  73-355;  101-172;  102-167: 

107-545;  117-521. 
Hun.     43-252;     46-212;    49-502; 


App.  Dlv.  34-70;  111-617;  129- 

452. 
arise.  78-452. 

N.  Y.  Supp.  63-1068;  98-76. 
Civ.  Vroc.  16-447. 
N.  Y.  Snpcf.  64-247. 
N.  Y.  Ann.  Caa.  2-128. 


Siabd.  1. 

N.   Y.  137-126. 

App.   Dlv.  39-423. 

St.  Eep'r.  50-172. 
Sttbd.  2. 

N.  Y.  109-496. 

Sr.  Rep'r.  14-64;  16-657. 
Snbd.  3. 

App.  Div.  111-617. 
1658. 

App.  Dlv.  78-18. 
1659. 

App.  Dlv.  29-170^ 

Misc.  37-382. 

St.  Kepr.  3-163. 
1560. 

App.  Dlv.  36-388 ;  166-668. 
N.  Y.   Supp.  65-870;  142-122. 
1561. 

App.  Div.  46-496 ;  78-605 ;  150- 

668. 
Misc.   23-058;   74-38;   86-662. 
N.     Y.     Supp.     61-000;     80-126: 

133-733;    142-122;    149-5458. 
1502. 

N.   Y.  65-442 

App.  Dlv.  45^96;  62-87;  78-605. 

Misc.   86-602. 

^•*...^:  .i^"PP-    61-600  ;     70-924  ; 
80-120;   149-568. 
1668. 

App.  Dlv.  84-70;  40-97. 
Mis.    98-662. 

N.    Y.     Supp.     63-1067;    57-568; 
61-600;   149-568. 
1564. 

N.  Y.  184-375. 

App.    Dlv.    40-97;   46-497. 

Misc.   86-662. 

N.   Y.   Supp.  57-563;  61-600. 
1565. 

App.    Dlv.  40-97;  46-497. 

Misc.    86-662. 

N.    Y.    Supp.    67-563;    61-600; 
149-568. 
1566, 

App.    Dlv.   4<K>97. 

Misc.    86-C62. 

X.   Y.   Supp.  67-563;  149-568. 
1568. 

Misc.   86*121. 
1669. 

App.  Div.  8-320;  166-148. 

Misc.  43-317;    71-285. 

N.   Y.    Supp,    151-1036. 
1B70. 

N.   Y.    Supp.    119-749;    186-278. 

App.    Dlv.    1  .'{5-706. 

Misc.  73-452. 
1672. 

App.   Dlv.   19-223;  24-823. 

N.  Y.  Supp.  45-877. 
1576. 

App.  Dlv.  26-146. 
1577. 

N.    Y.    101-172;    102-165;    142« 
545. 
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Hon,     46-212;     49-^2;     62-29; 

70-140;   88-303. 
App.    Dlv.    lT-322:    25-148;    39- 

ija:    40»98;    46-157;     78-e06; 

111-617;  129-452;  133-516. 
N.  Y.  Supp.  80-126;  08-76;  IIT- 

573. 
Civ.  Proc.  15-486. 
N.  Y.  Ann.  Caa.  7-75.  80. 

1578. 

App.  Dlv.  78-605. 

N.  Y.  Supp.  80-126. 
1570. 

N.  Y.  100-330. 

Hun.  43-22:  62-29;  04-600. 

App.    DlT.  45-157. 

N.  Y.  Supp.  60-1089. 
1580. 

N.  Y.  142-545. 

Hun,   4.3-22;   62-29;   64-699. 

Misc.  27-447. 
1581. 

Misc.   7-893. 

Civ.  Proc.  23-378. 
1682. 

N.  Y.  124-500;  178-825. 

Hud.  58-407;  65-176. 

App.  Dlv.  10-222:  106-298. 

St.  Rep'r.   36-468;  45-87T. 
1683. 

N.  Y.  Supp.  131-315. 

App.  Dlv.  146-451. 
1587. 

App.  Dlv.  18-178. 
1580. 

Hvin.  50-199. 

App.  Dlv.  54-608;  71-204;  14<>. 
434:  156-214. 

Misc.   13-529;  27-610. 

N.  Y.  Supp.  66-1000;  111-231. 

1506. 

App.  Dlv.  70-185. 
1504. 

N.   Y.   100-339:  212-488. 

App.  Dlv.  117-409. 
1505. 

N.   Y.  Super.  60-37. 
1606. 

N.    Y.    178-228;   200-88. 

Hun.  31-634. 

App.   Dlv.  90-46;   118-21;   166- 
148. 

N.   Y.  Supp.  85-592. 

Week.  Dig.   18-389. 
1507. 

N.  Y.  71-474;  178-228. 

Hun,  85-55.**. 

App.    Dlv.   00-46. 

Misc.  51-467. 

N.  Y.  Supp.  83-102:  85-592. 
1500. 

N.   Y.  7-201. 
1600. 

N.   Y.  67-400. 

Hun,  64-849. 


App.   DlT.  65-306,  312;  SO-Stt; 
120-558;  163-358. 

N.   Y.   Supp.  80-241;  llS-1052; 
148-659. 

N.  Y.  Ann.  Cas.  8-387. 
1601. 

N.  Y.  Supp.  118-1062. 
1608. 

App.  Dlv.  66«818. 
1606. 

App.   DiT.  161-610. 

Hun.   ll-616w 
1607. 

N.  Y.  7-201. 

App.  Dlv.  128-189. 

N.  \.  Supp.  112-678. 
1600. 

Hun,  41-486. 

App.  Dlv.  129-658. 
1618. 

N.    Y.    50^547;    199-4a 

App.    Dlv.   42-408:   78-18. 

St.    Rep*r.  6-531. 
1614^ 

N.   Y.   199-48. 

App.  Dlv.  45-66L 
1617. 

N.  Y.  138-425. 

Hun,  14-572. 

App.  Dlv.  64-500:  166-149. 


1618. 


Supp. 


App.  Div.  64-600 :  166-149. 

N.  Y.  Supp.  72-200. 
1610. 

N.  Y.  188-472. 

Hun,  42-192. 

App.    Dlv.    166-140. 

Misc.  32-288. 
1628. 

Hun,  84-369. 
1624, 

App.  Dlv.  18-813 ;  144-681 

nT  Y.   Supp.    129-686. 
1626. 

App.  Div.  144-683. 

N.    Y.   Supp.    111-525; 
1626. 

N.   Y.  184-128;  160-1S4. 

Hun,  61-442,  497. 

▲pp.  Dlv.  49-160;  64-138,  67- 
186 ;  167-110. 

MI8C,  81-521. 

N.   Y.  Supp.  66-414;  68-188. 

ClT.   Proc.  14-88. 
1627. 

N.   Y.   63-280;   198.*S8w 

Hun,  56-176:  61-497.  _ 

App.  Dlv.  107-109:  111-477: 
117-409;  186-416;  144-402; 
160^128. 

Misc.  33-364;  41-317;  60-411; 
62-82. 

N.  Y.  Supp.  68-677:  •4-W»: 
97-918;  114-918:  U^-Ml: 
129-291. 

St.  Rep*r.  82-822L 
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ClT.  Proc.  11-489. 
S«l»<l.  1. 

N.  Y.  TT-612;  78-239.  414;  88- 
434;  91-392;  96-252,  135-275; 
158-317. 

ApD.  DlT.  lOT-llS:  111-470, 
470;   lSO-126;   160-920. 

St.   Rep'r.  41-293:  47-491. 

Abb.    N.  C.  29-298. 

N.  Y.  SapiK  184-704. 


N.  Y.  126-680;  172-83. 

Hun.   81-890. 

App.  DW.  80-148;  49-398:  67- 
483:  76-451:  76-76:  77-322: 
81-74:  107-109;  109-516;  111- 
476:  128-468;  144-2.'iO;  180- 
126;  164-226;  166-671;  160- 
631.  920;  161-742;  169-576. 

Misc.  18-55;  19-56;  84-331;  41- 
319;  62-82;  63-60. 

N.  Y.  Snpp,  81-110;  67-1062; 
<»-807;  78-440;  79-283;  80- 
977;  96-564:  97-913:  112- 
856;  114-918;  116-592;  128- 
902 ;  184-704 ;  188-1005  ;  146- 
955;    147-200. 

St.  Rep'r.  36-8. 

N.   Y.   Super.  64-400. 


App;    DlT.   67-483;  77-322;  116- 

415  ;  122-276  ;  149-858  ;  164- 

726. 
MlBc    84-881;    79-367. 
N.  Y.  Snpp.  47-733;  69-807;  79- 

233;  101-832;  106-970;  149- 

610;  167-14. 
St.  Rep'r.   70-47a 
1680. 

N.  Y.  188-458;  172-88. 
Hun.  69-418.  419. 
App.   DlT.  81-74;  166-671. 
N.   Y.  Supp.  36-676;  67-1062. 
St.   Rep'r.  70-470. 


IfflBC.  22-372, 


N.    Y.   182-484;   166-812;  204- 

518. 

Hun,   87-262;  46-882. 
App.     DIv.    8-573;    16-315;    17- 

151;    21-580;    76-175;    86-294; 

98-262;  98-297;  117-402;  133- 

539.    541;    184-839;    136-738; 

187-91  ;      160-318 ;      161-492, 

902;   167-102. 
Misc.    14-301:    .^2-133;    89-212; 

66-639;    69-320. 
N.   Y.  Supp.  48-368:  87-747;  90- 

.*>82;     118-302;     119-713.     noi. 

042;  144-681;   146-628;   162- 

792. 
N.  Y.   Ann.  Cas.  2-212. 
1688. 
N.   Y.   78-256. 


Hun,  70-97. 

App.  DW.  102-292. 

MlBC.  81-521. 
1684. 

How.  Pr.  64-129. 
1686. 

How.  Pr.  64-129. 
1686. 

Hun,  16-511;  17-624. 

Misc.  24^^53. 

N.  Y.  Supp.  67-692. 
1637.    . 

N.  T.   19-448. 

Hun.  10-14. 

App.    DiT.  41-552. 

Misc.  11-170;  26-463. 

N.  Y.  Supp.  67-592. 
1688. 

N.  Y.  114-36;  132-106;  136-10: 
142-373;  166-447;  186-888; 
200-107;    201-111. 

Hun,  68-563;  78-882. 

App.  Dly.  1-272;  16-24;  22-31*.'; 
26-340;  28-373;  60-850;  62- 
617;  68-261;  67-356.  574;  68- 
119;  86-470;  90-456 ;  106- 
414;  110-913;  116-401;  116- 
243;  122-867;  127-771;  128- 
828;  130-218;  182-146;  133- 
205.  598;  188-4;  140-716; 
141-11 ;  146-«07  ;  148-312 ; 
161-143,  740;  163-579;  166- 
351;  168-433;  161-367;  163- 
16;  166-95;  167-120,  257; 
170-547. 

Misc.  13-531;  17-416;  23-178; 
27-367;  84-701;  88-567:  39-43; 
42-360;  64-151;  66-148;  62- 
388;  64-589;  73-417;  78- 
557;  88-219.  698;  89-114, 
188  ;  90-429  ;  93-597. 

N.  Y.  Supp.  44-126;  46-640;  47- 
940;  61-138.  1100;  63-1068;  74- 
244;  78-74;  83-465;  86-759 
96-1002;  100-907;  101-553 
1O6-880;  107-835;  109-929 
112-177,  1041:  1T6-389:  117- 
488;  118-156;  121-167;  126- 
677  ;  129-7ir) :  1.1O-1082  ; 
131-727 ;  183-83 ;  136-1084 ; 
136-98,  337;  188-23:  140- 
380  ;  142-1094  ;  148-1086  ; 
161-438.  682,  705;  162-448, 
633:   163-253.  298. 

St.  Rep'r.  23-196. 

OlY.  Proc.  68-327. 

1639. 

N.  Y.  49-78,  266;  132-106; 
201-11. 

Hun.   48-106:   78-382. 

App.  Dlv.  26-615:  68-116;  81- 
^7:  12«<-828:  132-146;  1.33- 
205.  598  :  1.38-4  :  141-9 ;  144- 
70O;  148-812;  161-143;  166- 
351:   168-433;   167-259. 


41 
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N0TE8. 


Uisc. 
387 


oJ)7. 


17-416 
78-557 : 


;      88-178 ; 

88-837.  t>Oi>; 


«2- 
03- 


ia»i4:   I6t- 


N.  Y.  Supp.  29-181;  45-649; 
244;  Hl-431;  l>O-l0U2  :  1U5- 
880;  112-1041;  115-85)0;  11«- 
389;  117-485;  118-156;  la3- 
33;  ia5-10S4;  13«-10S)n-.  140- 
380;    148-1086;*  152-448,   633. 

St.  liepr.  29-123;  87-504.  941. 
Snbd.  2. 

N.   Y.   114-258. 

App.    Dfv.   26-S40. 

Misc.   27-366. 

N.    Y.   Supp.  58-852. 
Snbd.  8. 

N.   Y.   128-678. 

App.   Dlv.   15-24. 

Misc.   54-151;  90-431. 

8t.   Uep'r.  80-43;  35-508. 
1040. 

Htm.  78-382. 

App.   Dlv.  68-116; 
148. 

Misc.   17-416;  27-368. 

N.    Y.    Supp.    74^244;    96-1002; 
135-1084* 
1641. 

N.    Y.   201-11. 

Hun,  78-382. 

App.  Div.  15-24;  60-35S;  58- 
270:  68-116;  116-245;  138- 
4;    161-143. 

Misc.   17-418. 

N.    Y.    Sapp.    74^244]    96*1002; 
135-1084, 
1642. 

N.  Y.  201-11. 

Hun,  78-382. 

App.  Dlv.  28-373;  80-.^•',3;  53- 
270:  <W-116;  116-243;  138- 
4;     151-148:    188-579. 

Misc.  ir-iio. 

N.    Y.    Supp.    74-244;    101-553; 
135-1084. 
1643. 

78-382. 

Mv.  53-270;  68-116;  138- 
151-143. 
17-416. 

74-244;    96-1002; 


Hnn, 
App. 

.  "*' 

Mlsp. 

N.    Y.    Bupp. 
135-1084. 
1644. 


Hnn,  78-382. 
App.  Div.  53-270; 
4;  151-148. 

Misc.   17-416. 
N.    Y.    Supp. 


68-116:  138- 


1-244;    96-1002; 


136-1084. 
1645. 
Hun.  78-382. 
App.    Dlv.    50-353:    68-116;    85- 

470:   116-245;    132-146;   138- 

4;    151-143. 
Misc.  17-416;  63-429;  73-58. 
N.  Y.  Supp.  63-1068;  74-244;  88- 

4^5;     fMI-1fK>2:     113-6.1.-:     IIO- 

389;  135-1084;  142-1094. 


166- 
161- 


74«>244:    9O-10i.e; 


188-4:  161* 


188-4:  161- 


86-1002. 


161- 


96-1002; 


1646. 

Hun.   78-382. 

App.    Div.   52-617:   <8K-116; 
68 ;     116>-248 
143. 
Uiac,   17-416. 
X.    Y.    Sapp. 
136-1084. 
1647. 
Hun.  40-239. 
App.  Diy.  68-116; 

143. 
Misc.   17-416. 
N.    Y.    Supp.    74-244 
136-1084. 
1048. 
App.  Div.  68-116; 

143. 
Misc.  17-416. 
?I.  Y.  Supp.  74-244 
1649. 
Hun,   46-239. 
App.   Div.  68-110; 

143;    166-95. 
Misc.  17-416. 
N«   Y.    Sapp.    74-244 
135-1084. 
1650. 
N.   Y.  136-10:  166-97. 
App.    Dlv.    60-352;    6.H-119;  »■ 
470;    135-696;    138-4:    161- 
143:    166-95. 
Misc.  17-416;  27-367 
N.    Y.    Sapp.    74-244 
129-715;    135-1084 
1661. 

70-14T. 
46-6. 

Div.   64-8;    162-928. 
11-123;   16-1  06l 
N.    Y.    Supp.    39-821;    71-^: 
157-25. 
1652. 
N.   T.  88-2BSL 
Hnn,  46-6. 

App.   Dlv.  94-561;   119-938. 
N.  Y.  Supp.  1O4-061. 
1668. 

N.  Y.  68-186. 
1664. 

N.   Y.  70-147. 
1666. 
Hua,  46-6.^^ 
App.  Div.  106-389;  119-64& 
Ml9«.   11-121. 
N,   Y.   Snpp.   104-45. 

Div.  119-926. 


64-151. 
96-1002; 
181-OSl 


N.  Y. 

Hun, 

App. 

ISC. 


t^l 


App. 
1658. 

App. 


Dlv.  96-193:  119-420. 
DIT.  119-926. 
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1659. 

App.  Dlv.  88-360L 
Misc.  11-123. 
N.  Y.  Supp.  90-26& 
N.  Y.  Ann.  Cas*  4-21 


KOTES. 


96- 


N.    t.   <eU46d;  dO«212;    106^^8. 

Hud.  09-456. 

Add,  Dlv.  7-819;  76-253:  78-390; 

82-600 :      90-132  ;      l04-228 ; 

122-111). 
Misc.  16-610'  4ft-4a3;  72-276. 
N.  Y.  Supp.  106-606 ;  181-66. 
Civ.  Proc.  IIMJI. 
MMl. 

N.  Y.  76-470. 
Hud.  22-60. 

App.  Dlv.  T»>2S3;  164*226. 
1062. 

Hun.   18-274;  19-273. 

App.    DIt.    sr-diS;    76-^258; 

132;  lOS-132;   104-228; 

119. 
N.  Y.  8app.  68-167;  69^4 {  166- 

606. 
8t.  Rc^'f.  7-208. 
IV.  Y.  Ann.  C&ft.  9^299. 
1003. 

App.  0ft.  70-86»  $  iOS«.ld8. 

N.  Y.  18O-360 ;  «S*364. 

Hod,  88-557. 

App.    Div.    6W99;   94-667,    561; 

1M*'298,  049< 
Misc.  B8-137. 
N.    Y.    Bupp.    64*344;    102-4S4 ; 

168-852. 
N.  Y.  Super.  57-509. 
1006L 
Hnn.  63-468. 

▲pp.    mv.   46*16;   71-264;    186- 
-  ;  1^4-40. 
Supp.  75-796. 


906 
N.   Y. 

i6fRr. 

N.   Y. 
Han, 

A^p 


1 61-328. 
78-269. 

niv.  ft-330;  4-546;  6-34: 
12-616:  ao*97;  40-16;  45-2: 
52-584.  593;  106-154;  109- 
392;  136-ldO;  145-604;  166- 
681. 
Misc.  66-161. 

N.  Y.  Bnpj),  61-210 :  66-819;  96- 
272;     lOBHM:    lOt-406:     IBO- 
342;   1MU408:  166-47. 
Rt.  Rep'r.  23-474. 
16G8. 
N.   Y.   191-328. 
Hnn,  85^184;  46-888k 
App.   DlT.   4-456;  60-97:  46-2 
165-154;    109-892; 
146-604;    166-681. 
Misc.  36-519;  66«161. 
N.    Y.    Supp.    61-211 ;    73-1071  ; 
06>272:  105«63;  107-406;  126- 
342:    130-403;   152-47. 
St.    Uep'r.   10-56;  44-485. 
Sal»<1«  1« 
N.   Y.  151-525. 
Him.   78-269. 
App.  niv.  3-333. 
Snivel.  2. 
App.  Dly.  fi»2-584. 


»7t  «ii-z; 
166-190; 


Misc.  6-65. 
St.   Rep'r.  86-888. 
1669. 


N.  Y.  73-529  ;  130-538 ;  191-828. 

App.  DiT.  43-676:  60-436;  66- 
498  ;  123-524  ;  146-476. 

Misc.  16-322;  33-609;  63-38; 
72-29. 

N.  Y.  Supp.  48-777:  64-60;  65- 
670;  81-500 ;  92-127;  103- 
1031 ;  107-1107  ;  128-1091 ; 
131-265. 

St.  Rep'r.  2-680. 
1670. 

N.  y.  118-858;  124-114;  130- 
569;  180-61. 

Hud,  46-515. 

Anp.  Dlv.  5-310;  7-81:  15-414; 
48-197;  47-157;  66-300;  02- 
538;  67-489;  78-591;  106- 
653;  108-302;  111-276:  118- 
58,  408;  114-796;  117-126 
llf»-ni7;  121-261;  122-898 
123-529;  125-380;  127-.-i71 
128-92;  131-679;  136-464 
140-149;  144-334;  156-466 
159-61:  162-659. 

Misc.  14-301;  22-371;  27-331. 
678;  44-25;  57-147;  60-542, 
577;  64-467;  88-708. 

R  Y.  Supp.  581-721;  59-344;  67- 
772;  71-82;  73-890:  89-717; 
95-724;  97-619;  99-418;  lOO- 
205:  102-334:  104-174,  8dO; 
105-6741;  107-749;  108-249; 
109-7L'6;  112-437,  470:  lt«- 
113;  119-942;  121-126;  124- 
1077  ;  147-478  ;  148-945  ; 
151-422. 

St.   Rep'r.   12-652. 

N.  ¥.  ADD.  Cas.  2-212;  9-83,  d. 
1671. 

N.  Y.  122-488. 

Hud.  79-403. 

App.  Dlv.  3-168:  17-150:  22-9.-: 
47-157  :  98-297 :  1 09-589 : 
111-238,  538;  118-69,  60; 
117-510:  181-100.  679:  134- 
8.39;  140-149;  144-334;  164- 
161. 

Misc.  14-85  ;  50-56  ;  51-79  ;  57- 
147:   64-407. 

N.  Y.  Supp.  29-708:  47-800;  90- 
582;  96-402:  97-66S.  943;  99- 
162:  100-200:  107-749;  116- 
245:  116-113:  1l»-i49, 
124-1077;  128-1055; 
705.   714;    138-921. 

St.  Rep'f.   14-61:  36-588. 
App.   Dlv.    135-706. 
Subcl.  3. 

App.   Div.   165-706. 
1672. 

App.    Dlv.    3-153;    47-157:    181- 

679. 
N.    Y.    Siipp.    116-115;    llC-749. 

How.  62-397. 
10t5 


042: 
137- 


NOTES. 


1678. 

St.  Rep*r.  i-ese. 

1674. 

N.  Y.  124-400. 
Hiin.  61-199.  . 
App.    DIv.     10-S7;     48-197;    56- 

391;    03-235;     111-279;     114- 

796:   121-261!  123-450:  124- 

99;  120-381:  131-126. 
Misc.     11-536;     23-79:     27-381; 

84-431;    44-25;     60-554;    64- 

467. 
N.  Y.  Snpp.  20-790:  44-453;  W>- 

690:     58-72:     50-344:     60-904; 

87-742;   88-717;   07-619;    lOO- 

205;   1O4-850:   105-676;  108- 

355,  363;  115-260. 
1676. 
App.  DIv.  21-580:  46-210. 
N.  Y.  Supp.  48-368;  88-502.  * 
Civ.  Proc.  10-378. 
1676. 
N.   Y.  77-208. 
App.     Div.    0-284;    23-106:    40- 

167  ;  54-134  ;  60-83  ;  105-329. 
N.  Y.  Supp.  68-115 ;  60-778 ;  04- 

178. 
Week.  Dig.  21-90. 
1678. 
Hun,  26-456. 
App.    DIv.    14-32;    31-314;    40- 

167;    60^505;    100-540;    121- 

796;  128-515. 
Misc.    18-136.   404:     20-210:   32- 

540 ;  35-450  :  46-514  ;  58-427. 
N.  Y.  Supp.  53-624  ;  67-460  ;  06- 

566;  112-788. 
Civ.  Proc.  10-881. 
How.  61-225. 
Daly,  10-381. 

N.  Y.  Ann.  Cas.  4-96;  8-361. 
1670. 

N.   Y.  41-182;  44-237;  161-580. 
Hun.  20-637. 

App.    DIv.    10-608;    13-216:    80- 
163;   166-19. 

Misc.  33-186;  68-329. 

N.  Y.  Supp.  85-778;  151-689. 
1680. 

N.  Y.  70-147;  152-177. 
1681. 

N.  Y.  130-360. 

App.  Div.  40-16;  155-728. 

Misc.  5.1-372;  54-58. 
1682. 

Hun.  88-55a 

App.   DIv.  80-495. 

N.   Y.   Supp.  34-848:  85-989. 

N.  Y.  Ann.  Cas.  2-199. 
1686. 

N.    Y.   64-417:   114-36. 

Abb.  N.  C.  17-425. 

T.   &  C.    1-91. 
1688. 

N.  Y.  7-209. 


1680. 

App.   Div.  78-445;  126-664. 

Civ.  Proc.  14-357. 
1600. 

N.   Y.  83-552:   165-444. 

App.   Div.   151-286. 

Unn,  87-492;  88-20. 

Misc.    8-74:   0-632. 

N.  Y.  Supp.  28-506;  S4-«a 

Civ.  Proc.  8-104. 

Week.  Dig.  22-109. 
Snbd.  1. 

N.  Y.  72-614;  80-880. 

Hun.  81-307. 

Misc.   7-199. 

St.  Rep'r.  20-775. 
Sabd.  3. 

N.    Y.   140-595:   157-690. 

Hun.  80-222:  02-262. 

App.   DIv.   16-631. 

Misc.  6-237;   15-11;  84-198. 

N.    Y.    Supp.    86-613;    44-774; 
145-850. 

St.   Bep'r.  51-117;  58-77. 
1601. 

N.  Y.  128-182.  517. 

Hun.  56-408. 

Misc.  28-703;  80-845. 

N.  Y.  Snpp.  52-71 ;  OT-lOOa 
1608. 

Civ.   Proc.  8-461. 
1604. 

Misc.  20-279. 
1605. 
N.  Y.  44-446. 
App.    DIv.    26-615;    8O-S06:  58- 

96. 
Misc.     18-661:     25-411:    SO-280; 

83-443;  36-159:  37-48. 
N.  Y.  Supp.  50-206:  55-559:  66- 

895;  65-732;  68-902;  74-8nL 

St.  Rep'r.  41-445. 

CIv.  Proc.  8-451. 

Abb.  N.  C.  22-153. 

Week.    Dig.    11-454. 

N.  Y.  Ann.  Cas.' 6-16. 
8«bd.  1. 

N.   Y.  53-481;  114-40. 

App.  DIv.  1-628:  8-875. 

Misc.  2-252.' 

Daly.  16-456. 
Sabd.  2. 

N.  Y.  70-492;  122-466. 

Abb.  Dec.  8-35. 
Snbd.  4. 

N.  Y.  80-339. 

Hiin,   7-374:  81-307. 

Misc.  T-199. 

St.  Ri'p'r.  20-775. 
Snbd.  6. 

App.  DIv.  81-12. 

Misc.  16-174. 
10O6. 

N.  y.  Ann.  Cas.  6-16L 
1607. 

N.  y,  Ann.  Cas,  6-16, 
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^ 


Han.  42-657. 

St.  RepT.  8-177. 

N.  Y.  Add.  Cas.  6-16. 

i6a». 

App.  DlT.  81-12;  16S-9S. 

Misc.    26-555;    40-4U6 ;    48-355. 

N.     Y.     Supp.    S2-235;    92-574; 
OS-585;   139-1037. 

Civ.  Proc.  6-253. 

N.  Y.  Add.  Cas.  6-16. 
1704K 

N.    Y.  «M)-a'»2:   70-208. 

App.  Dlv.  67-84. 

Mi.sc.     15-479:     19-220:    24-556: 
27-175. 

N.  Y.  Supp.  44-273;  58-382;  78- 
580. 

N.  Y.  Add.  Cas.  6-16. 
t701. 

N.  Y.  Ann.  Cas.  6-16. 
1702. 

N.  Y.  123-132.  517. 

App.   Dlv.  96-400. 

Misc.  24-556. 

N.  Y.  Ann.  Cas.  6-16^ 
1708. 

N.  Y.  128-182,  517. 

App.    Dlv.  31-12;   155-94. 

Misc.  46-406. 

N.  Y.  Add.  Cas.  6-16. 
174M. 

N.    Y.   74-11;    102-307:    119-298. 

Hon.    10-449:   42-557. 

App.      Div.      26-172;      106-109; 
165-94 

MlBC.    15-479;    38-542;   43-368; 
48—355 

N.  Y.  Supp.  49-867;  94-559. 

St.  Rep'r.  32-418:  34-69;  67-586. 

Civ.  Proc.  9-412. 

Abb.   N.   C.  22-152. 

How.  59-467. 

X.  Y.  Ann.  Cas.  6-16. 
Sa1»d.  1. 

Misc.  6-475. 
Siibd.2. 

Hun.  42-558:  69-446. 

App.   Plv.  31-12. 

Misc.  9-213:  36-157. 

S.  Y.   Stipp.  72-1066. 

St.  Rep'r.  29-492:  52-682. 

Civ.  Proc.  11-66. 

Abb.    N.   C.  22-156. 
1706. 

Hnn.  58-516:  69-447. 

App.   Dlv.  26-178. 

Misc.    16-563. 

How.   59-467. 
1706, 

App.    Dlv.   81-12;  67-88. 

MlFC.  24-555. 

X.  Y.  Rnpp.  78-580. 

How.   59-467. 
1707. 

App.   Dlv.  67-82. 

N.  Y.  Supp.  78-680. 


1708. 

N.   Y.  Super.  50-456. 
1709. 

N.  Y.  73-45 ;  148-898 ;  154-565  ; 
216-688. 

Hun,  88-207. 

App.  Dlv.  13-180;  61-196;  69- 
^;  85-84;    116-486. 

Misc.  8-618;  19-220;  25-430;  44- 
581 

N.  Y.'  Supp.  44-273:  54-936;  58- 
288  ;  70-520 ;  74-991 ;  90-130 ; 
187-536. 

N.  Y.  Add.  Cas.  2-235;  4-60. 
1710. 

N.  Y.  78-45;  143-348;  154-565; 
216-688. 

Hun,    88-207;    92-20. 

App.   Div.  13-180;  61-195. 

Misc.  19-220. 

N.  Y.  Supp.  31-598;  58-283;  70- 
520. 

N,  Y.  Ann.  Cas.  4-60. 
1711. 

N.   Y.  216-688. 

App.    Dlv.   13-180. 

Misc.    19-220;    77-211. 

N.  Y.  .Supp.  44-273 ;  187-586. 

N.  Y.  Ann.  Cas.  4-60. 
1712. 

Hun,  69-446. 

Misc.    6-475;    18-661;    26-463; 
54-62. 
1714. 

App.   Dlv.   115-769. 

Civ.  Proc.  15-14. 
1717. 

N.   Y.  119-298. 

App.   Div.  12-174. 
1718. 

Hun,  88-20. 

App.    Dlv.    12-176;    78-446. 

Misc.    84-196. 

N.  Y.  Supp.  88-821 ;  145-850. 
1719. 

Hun,  35-68. 

App.  Dlv.  65-357. 

Misc.   26-374. 

N.   Y.   Supp.   56-210. 
1720. 

N.  Y.  124-148. 

Hun.  88-20. 

App.  Dlv.  67-372 ;  94-585 ;  157- 
430;   163-69. 

Misc.  48-335  ;  84-196. 

N.  Y.  Supp.  88-13;  142-382; 
148-471. 

Civ.  Proc.  15-193. 
1721. 

Hnn,  31-529.  .563:  48-449. 

App.  Dlv.  42-467  ;  67-130  ;  157- 
430;    103-GO. 

Misc.  20-4.  323:  30-598;  33-283: 
34-64;    84-196. 

N.  Y.  Snpp.  K9-43n:  62-797;  74- 
.•^00;   145-R.^O;   148-471. 

Civ.  Proc.  15-14 


( 
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App.   Div.   llft-769;  17d-88Y. 

Hun.  66-403.        ^      ^      ^^       ^ 
Misc.    l«-n4;    1*0-17:    «4-307 ; 

5U-448. 
N.    Y.    Supp.    44-001;    107-163; 

164-250. 
1728. 
N.   Y.   141-5. 
App.  Dlv.   78-445.  448. 
1726. 

Hun,  14-835. 

App.  Dlv.  46-555;  116-700. 

Misc.  26-662;  28-121;  48-366; 

4«-35r>;    64-3(J7. 
N.  Y.  Supp.  6»-187»  803;  61-326; 

87-493. 
Daly,   10-218. 
1726. 
N.   Y.  66-658. 
Hun,   44-434. 
App.  Div.  8-420:  36-110;  41-4r»5: 

^*-()06;    64-128;    04-122;    78- 

445;      103-56.      576;      106-110; 

112-331;  115-7au;  131-288. 
Misc.  6-476;  16-174;  20-431;  22- 

120;    23-757;    26-501;    20-280: 

34-185;     30-345 ;     4;$-3GS;     46- 

204  ;  64-308  ;  50-447. 

N.  Y.  Supp.  29-930:  66-483;  60- 
948;    66-397;    68-860;     71-834; 
»2-298,  097  ;  03-132  ;  tl8-581 ; 
107-163;   115-632. 
Civ.  Proc.  16-11. 
N.  Y.  Ann.  Cas.  6-163;  8-341. 
1727. 

App.    Dlv.   64-124;   116-769. 
Mlflc.  20-431;  37-792:  43-368. 
N.  Y.  Supp.  32-1088;  71-834;  76- 

897 
St.    Hep  f.    60-564. 
Civ.   Proc.  8-47. 
N.  T.  Super.  68-128. 
N.  V.  Ann.  Cas.  8-241. 
Snbd.  2. 

N.  Y.  67-665. 
App.  Dlv.  81-257. 
Misc.  11-173:  28-121. 
N.  Y.  Supp".  69-303. 
St.   Rep'r.  2-216. 
1728. 

116-171. 
61-458. 
43-868. 


N.   Y. 

Hun, 

Misc. 
1729. 

Misc. 
1730. 

N.    Y. 

Hun, 

App. 
36; 
57, 

Mfso. 
173: 


43-368. 

101-179;  160-189. 
62-581. 

Div.    64-128:    64-122:    OO- 
78-445:     102-484;    103- 

60;   116-769. 

6-476:    7-671:    8-009:    H- 
16-174:     17-,'>4r):    22-119; 


28-121;     37-792:    39-345;     43- 
368 ;  48-355, 


N.   Y.   Supp.  28-57:   41-248;  66- 
488;    66^^303;    66-387:    7t-«l; 
76-897;  92-942. 
N.  Y.  Ann.  Cas.  8-243. 
1781. 
N.    Y.   101-186:   135^34. 
App.   Dlv.  68-13. 
Misc.    11-173;   22-119;    48-354; 

71-516. 
N.  Y.  Supp.  41-249;  13^-784. 
Abb.   N.  C.  20-152. 
N.  Y.  Super.  61-480. 
How.  N.  S.  3-441. 
Sabd.  1. 

Misc.   11-173;  17-545; 
Svbd.  2. 

Hun.  86-d7& 
1733. 
Misc.  48-354  /  74-43. 
N.  Y.  Supp.  84-203; 
1736. 

N.  Y.   103-404. 
How.  60-810. 
1742. 
N.   Y.   101-41:  164-4. 
App.    Dlv.    68-375:    82-335:   ••- 
639;    108-75;    111-190:    IW- 
290.  ^^ 

Misc.     34-268:     43-812;    63-522. 

(M-382. 
N.    Y.    Supp.    81-923  :_,«»-10«; 
97-5586:  110-189;  13BI-23. 

Civ.  Proc.   15-808. 

N.  Y.    Ann.  Cas.  8-146. 

1748.  ^ 

N.  Y.  198-804;  aO«-S41. 

Ar»n,  Dlv.  Wi-375:  70-576:  Hf- 
S&:  96-639;  106-813;  1»»- 
190;  119-3.  11;  128-846:  1g- 
,56:  137-290:  15»-121:  tSt- 
33,  36;  162-26. 

Misc.  .34-268:  37-143;  66-70: 
62-522,   582;  64-384:    71-590. 

N.  T.  Supp.  RStZ?  I  «»-IlL  S" 
923:    92-218:    97-586;    106-22: 

117-671:      119-180;      12*-£: 
123-1056;    136-176:    1S6-S0& 

N.  Y.  Ann.  Cos.  1-381;  8-146;  9- 
441,  n. 
Sabd.  1« 

Hun.  37-262. 

App.    Dlv.   187-200. 

Misc.  80-33T.  ^     ^. 

N.  Y.  Supp.  69-634;  14^-142. 
8«bd.  2. 

N.   Y.  101-41. 

Hun,   71-525:  92-416. 

App.    Dlv.   141-614. 

N.    Y.    Supp.    126-817; 

At.  Rep'r.  64-8S9. 

How.   N.   S.  8-286. 
Snbd.  3. 

St.   Uop'r.  68-639. 
Svbd.  4. 

N.   Y.   174-46?. 
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App.   Dly.  6-434;  70-570;   138- 

456;   l«2-:i7, 
MlHC-.   0-356:  «-588;   ia-467;   IT- 

329:  S4-602. 
N.     V.    Supp.    29-1114;    7O.1012; 

T8f-622 ;     lOtt-568 ;     140-1019. 
Abb.  N.  C.  »l-882. 
Uow.  06-215. 

N.   Y.  Ano.  Cas.  1-882:  10-477. 
Bnlftd.  6. 

App.  Diy.  30-448;  108-27. 
1T44* 

App.    Div.    18-810;    58-376;    82- 

336;    80-639;    160-295;    102- 

26. 
Misc.     22-153;    34-269;     37-148; 

43-313;  05-522,  662;  04-651; 

93-317. 
N.    Y.    Supp.    40-9;    (QO^>34:   74- 

447;    81-923;    88-854;     117- 

671  ;  138-505;  140-1019;  1B*» 

088. 
N.  Y.'Adh.  Cas.  8-146. 
174S. 

N.   Y.  198-304. 

Huo,   92-416. 

App.      DlT.      130-^;      130-121; 

141-614;    140-518;    104-39S. 
Misc.    03^22;    04^051;    08-174; 

92-393. 
N.    Y.    Supp.    92-218;    1X4-497; 

123-629.  1056;  120-317;  131- 

071;   140-688;  lRO-194. 
Abb.  N.  C.  31-74. 
N.  Y.  Ann.  Cai.  8-14a 

i74e. 

App.   DlT.   lBO-295. 

Misc.   0:t-522:   04-661. 

N.  Y.   Ann.   Cns.  8-146 

N.  Y.  Bnpp.  185-176. 
1T4T. 

N.   T.  217-441. 

App.  DlT.  78-582;  108-814; 
760-295;  182-33.  37;  170- 
872 

MUcT  03-ri22:   04-651. 
N.   Y.   Supp.  134-1018;  135-X76. 
136-806;    180-718. 

N.   Y.    Ann.   Cas.  8-14a 
174«. 

N.   Y.   152-126:  217-442. 

App.  Dlv.  150-295;  170-872. 

Hiin.  42-182. 

.Misc.  03-.522. 

N.   Y.   Ann.  Cas.  8-146. 

N.      Y.      SupD.     134-lUlS:     135- 
176;  160-713. 
1749U 

Misc.   03-522.  582. 

App.   DlT.   164-393. 

N.  T.  Supp.  140-219.  688. 

N.  Y.   Ann.  Cns.  8-140. 

17SO. 

mj    Y   87-484. 

App.*  Dlv.  30-452:  02-470;  75- 
552  :  108-814  :  13$-456  ;  t50- 
296. 


140 


Supp 
-782, 


1019. 


MlBC.  8-590;  37-30;  40-312;  03- 

522;  04-651. 
N.   Y.   Supp.   52-72;   70-742;   78- 

276. 
N.  Y.  Ann.  Cas.  8-146. 
1761. 

Misc.   24-373;  03-522. 
N.  Y.  Supp.  53-677. 
N.  Y.  Ann.  Cas.  8-146. 
1752. 
Misc.    68-522;    64-651;    08-671; 

09-490. 
N.  Y.  Ana.  Cas.  8-146. 
App.     Dlv.     140-226;     101-493; 

16K2— 25 

N.  Y.   Supp.  125-191;   120-149; 
X4 

1753. 

App.      Dlv.     88-340 ;     139-121 ; 

102-GOl. 
Misc.    37-26;    03-522;    09-490; 

71-590;    92-99. 
N.   Y.  Supp.  32-875;  74-714;  81- 

1090  ;       123-1056  ;       126.149 ; 

180-875;    150-171. 
N.  Y.  Ann,  Cas.  0-260;  8-146. 
1754. 

N.   Y.  47-134:  50-184. 

App.      Dlv.      112-505;      180-66; 

183-646. 
Misc.  03-522. 

N.   Y.    Supp,  98-415;    147-1060. 
N.  Y.  Ann.  Cas.  8-146. 
1756. 
App.  Dlv.  66-875. 
msQ.   03-522. 
N.  Y.  Ann.  Cas.  8-146. 
1750. 

N.     Y.     80-18;     90-602:     90-456: 

118-562;    148-357;    200-76. 
Hun,    30-417;    38-(38;    03-517. 
App.    Dlv.    58-376:    83.127 :    8«- 

340:  90-287:   12'4-784;   18S-39. 
Mlsc    62-10 
N.   Y.   Supp.*  09-76:  82-568;  89- 

215;    166-770:    109-887;    113- 

1024;   151-1064. 
Snbd.  1. 

Hun.  28-286. 
Snbd.  2. 
N.  Y.  143-157. 
Hiin,  28-285. 
Misc.    89-519. 
N.    Y.    Supp.    151-1064. 
Snbd.    3. 

N.  Y.  Supp.  134-108;   161-1064. 
Sabd.    4. 

App.    Dlv.   90-288. 

N.     Y.     Snpp.     134-108;     151- 

1004. 
1757. 

N.    Y.    143-2^9;    157-236:   211- 

163;  214-210. 
nun.  30-15*^:  08-368;  78-610:  02- 

386. 
App.    Dlv.    73-69;    88-.340:    HO- 

424;    122-874:    124-784;    137- 
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138  •  147-015  ;  181-525  ;  IttO- 

S«o;  412;    lC^-32;    15».576; 

rSii;    24UV245,    478;    l«4-o27  ; 

■U5-28.  _^   ^^_ 

Misc.    34-479;    64-124;    74-567; 

02*-fi9 
N      Y     'Supp.    7C-628;    84-1090; 

101-828;     107-878;     lW-387; 

I  a»-i  44 ;     1  »o-r>y  i :     J:i«-.">oi) : 

130-210;    142-12S;    144-649; 
140-652;  14t>-901,  1027;  156- 

171 
N.  Y.'Ann.  Cas.  6-260. 

Subd.  1« 

N.    Y.    116-635;    143-239;    157- 

286. 

ApS:  D^^^375;  111-242. 
Misc.  35-227  ;  60-574  ;  JS-lf. 
N.   Y.   Supp.    106-843;   113-1024. 
St.  Kep'r.  1-285;  21-242;  30-966: 

51-8e3. 
Civ.  Proc.  8-440;  11-100. 
Subd.  8. 

N.   Y.  209-440,  ^,„ 

App.    Dlv.    111-242,    263;    155- 

418;    170-174.  _^  ^^^ 

Misc.    66-577  ;    77-248  ;,  »?-564. 
N.    Y.    Supp.    71-816;    122-162; 

130-1068;    140-888:    156-459. 
N.  Y.  Ann.  Caa.  10-121 

'n.  'y.    143-239;    200-76.^^  ^^^ 

App.      Div.      5M-375;      123-752; 
126-404;  127-298;  144-847. 

Misc.  45-262;  03-818.    ^^^   ^^^ 

N.   Y.    Supp.    108-334;   111-426; 
113-1024;    127-476. 

St.  Rep*r.  7-442.  ^  ^^ 

N.   Y.  Ann.  Caa.  6-291. 
S«bd.  1. 

Ti.  Y.  157-242. 

Hun.  77-596. 

Mlac.  19-287. 
Snbd.  2. 

App.  Dlv.  41-349:  50-216. 

N.  Y.   Supp.  07-609. 

St.    RepT.   23-694. 

Abb.  N.  C.  17-!59. 

How.  N.  S.  2-526. 
Snbd.  3. 

N.   Y.   200-76. 

St.  Rep'r.  7-179. 

Civ.    Proc.   9-484. 
Snbd.  4. 

N.  Y.  165-566. 

Hun.   44-291;   70-74 

App.  Div.  34-461;  124-788. 

St     RepT.   11-71;  53-437. 

N.    Y.    173-379;    183-263;    200- 

77 
App*    Dlv.     127-741;     138-839; 

146-281;   154-250;  155-231. 
Misc.    46-159;   40-600;    67-405; 

74-535. 
N.  Y.  Supp.  00-1067. 


N.  Y.  Ann.  Caa.  6-204,  2ia 
Sabd.  2. 
N.    Y.    120-566;    155-80. 
Hun.  43-181;  60-479;  63-96;  W- 

123. 

App.  Dlv.  18-35;  20-396:  33-297: 

61-U31;     58-375;     65-242;    74- 

261;  82-67.  71;  101-590. 

Misc.    36-409;    74-537;    »»-«l 

N.     Y.     Supp.    53-832;     77-478; 

156-274. 
St.  Rep*r.  39-482;  48-50(3. 
Civ.   Proc.   5-84. 
Abb.  N.  C.  17-268. 
N.  Y.  Ann.  Caa.  10-340i 
Snbd.  4. 

N.   Y.  118-552. 
Hun,  87-158. 
N.  Y.  Supp.  189-986. 
I760. 
Bnbd.1. 
App.   Dlv.  58-875. 
Mlac.  28-64. 
N.  Y.  Supp.  59-818. 
St.  Rep'r.  17-458. 
Snbd.  3. 

N.  Y.  118-652:  124-609. 
.761. 

N.  Y.  Sapp.  146-846. 
1762. 
N.  Y.  91-281;  110-187:  11»«3L 
Hun,  88-68:  88-179.  _ 

App.    Plv.    58-375;    74-591;  W«- 
342;     92-443:      99-284:     123- 
885;    185-889;    186-622:148- 
667;  156-692. 
M'isc.  20-643;  58-10;  66-309.  SU 
N.   Y.   Supp.   69-76:   77-5fiS;  W- 
1090;    87-137;    90-i>-J7:    !««- 
770;    11O-803;    111-72;  131- 
260;  188-964;  141-376;  144- 
289. 
St.  Rep'r.  88-694. 
Civ.  Proc.  5-807:  19-282. 
N.  Y.  Super.  56-846. 
How.  67-20. 
Snbd.  1. 
N.  Y.  73-869;  148-625. 
Hun.  65-455. 
App.   DiT.   168-216. 
N.   Y.    Sapp.    146-275:    ISS-ST* 
St.  Rep'r.  48-42. 
Abb.  N.  C.  17-258. 
Snbd.  2. 
N.  Y.  142-625. 
Hun.   65-455. 

App.   Dlv.   168-216,  ^^  ^^ 

N.   Y.    Supp.    149-275;   144-»» 

153-256. 
St.  Rep'r.  38-746:  48-42. 
Abb.  N.  C.  17-25a 
Snbd.  3. 
Mlac.  5-557. 
N.   Y.   Supp.   149-313. 
Civ.  Proc.  15-314. 
Abb.  N.  C.  17-259. 
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Bnhd.  4. 

MiM.  &-657. 
N.  Y.  Sapp.  1U9-637. 
1763. 
N.  Y.  91-281;  118-553;  188-409. 
Hun,  28-285. 
App.  DIV.  2A-211:  68-375;  123- 

885;  124-786;  126-622;  164- 

407;  170-67. 
Misc.  70-62. 
N.  Y.  Supp.  106-917 ;  107-1093 ; 

100-387;  112-510;  160-90. 
St  Rep'r.  40-680. 
N.  Y.  Soper.  68-83. 
How.  67-20. 
Svbd.  1. 
N.  T.  120-486. 
Misc.  S4-293. 

N.  Y.  Sopp.  180-78. 

Civ.  Proc.  6-308. 
Ivbcl.2. 

N.  Y.  166-29. 

Hod.  82-181. 

Mlac.  8»^2d. 
tabd.  8. 

MlBC.  64-293. 

App.   DlT.   187-666. 

N.    Y.    Snpp.    122-452;    128-496. 

I7e4. 

N.  Y.  193-409. 
App.   Div.  90-284;  126-622. 
Misc.  67-150. 

N.    Y.    Snpp.    eO-679;    79-613; 
144-289. 

res. 

N.   Y.  198-400. 

App.  Dlv.  60-207;  84-589;  121- 

807:  124-786:  126-622. 
Mlflc.   66-200;  80-108. 
N.     Y.    Sopp.    68-326;    82-1022; 

131-260. 
Abb.   N.  C.  17-236. 
Week.  Dig.  11-191. 

N.   Y.   91-281. 

Hun,  86-456:  82-13a 

App.      TMv.      14-544;      101-590; 

124-568:     126-622;     1441-536; 

14S-484:    167-425. 
Iflsc.     9-514;    66-406;    74-535; 

92-580. 
N.     Y.     Supp.    80-337:    108-931; 

111-72:     118-214;     131-260; 

lSl-226;  162-579;  166-234. 
ST. 

lun.   90-416. 
1pp.    Olv.     6-499;    68-375:    74- 

g&l:   126-622. 
iflsc.   T4-588. 
i.  Y.   Supp,  86-877;  87-519. 


7.   T.   143-354 ;  200-77. 
Inn,    82-182. 
Lpp.     DIt.   94-288. 
tec.  TO-62;  89-623. 
r:    T.   Snpp.  89-215. 


1769. 

N.   Y.    119-519;   137-500;    194- 

183;  206-561. 
Hun.    28-285,    686;    81-290:    73- 

198. 


lom 


1O9-503;     124-424;     180-874; 

148-484:    164-215. 
Misc.    0-514;     11-593:     10-053; 

66-406;  67-200;  68-522;   74- 

535. 
N.  Y.  Snpp.  30-337:  31-977;  68- 

632;     70-72:     76-628;     78-323: 

84-1016  ;     86-522  ;     108-864  ; 

131-741;     140-313;     14O-1027. 
Civ.  Proc.  14-308:  10-28. 
N.  Y.  Ano.  Cas.  1-229;  6-292;  7- 

236,  256;  8-146. 
Week.  Diif.  18-377. 
1770. 
Hun,  71-626. 
App.  Dlv.  90-452:  124-783,  793; 

126-622:   169^576. 
Misc.     26-569;     37-145;     46-362. 
N.  Y.  Supp.  66-1053:  74-447;  91- 

295;    »4-868;    107-655 ;    lOO- 

387;    111-72;    144-649;    148- 

417;   160-636. 
Civ.  Proc.  16-284. 
Abb.  N.  C.  12-169. 
1771. 

N.  Y.   178-880. 

Hun,  68-96,  100. 

App.    Dlv.    14-544;    20-896;    21- 

ZiO,  224;  61-^62;  93-151;  101- 

589;    105-63;     124-568:    126- 

622;    127-741;    136-514;   138- 

759;   160-886.   792;   161-421; 

164-258. 
Misc.    18-335:    24-373;    49-600; 

66-406;    92-580. 
N.  Y.  Supp.  64-635:  87-519:  92- 

184;    03-847:    OO-1057 ;    108- 

931;    111-72:    113-321;    123- 

509;      136-248,      lOSO;      138- 

1082  :        140-385  ;        160-636  : 

161-329:    166-234. 
N.   Y.   Am.   Cas.   6-204.    210:   7- 

248.    800,    307;    10-349 ;    143- 

37;  146-939. 
1772. 
N.  Y.  182-408;  208-97. 
Hun,  88-116. 
App.  Dlv.  03-176:  03-152;  110- 

767;    126-724:    132-464;    142- 

462:   160-599. 
Misc.  7-582:  19-653:  26-492;  40- 

94;   66-316;  86-253. 
N.    Y.    Supp.    87-519;    104-541: 

110-174:     116-839;     126-936: 

128-259:  148-841;  166-428. 
St.   Rep'r.   14-255. 
Abb.   N.   C.  81-237. 
How.  61-280;  67-869. 
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143-465 ; 
150,    238; 


Daly.  lO-^OO. 

N.   X.  AniL  Cas.  T-SSl. 

1773. 

N.  T.  75-644;  101-66. 

Uun,  21-288;  33-116;  34-286.  889. 

App.  Dly.  10-296:  T6-182;  77*14, 
&;  tti-lS^i;  ioo-861;  lld- 
554;  122-780;  125-281;  127- 
720;  182-464;  140-266;  142- 
464;   146-846. 

Misc.  20-492:  85-3S6;  40-94; 
54-27:  50-239;  «4-436;  74- 
537;   85-253. 

N.  Y.  Siipp.  70-268;  87-519;  101- 
725;  107-905:  100-189;  llO- 
201;  111-784:  115.S39;  IIH- 
625;  125-2:  180-368;  148-341. 

Civ.   Proc.   10-266. 

How.  «l-280:  87*184.  869. 

Dalv.  10-806. 

N.  Y.  Ann.  Ca«.  7-252. 
1774* 

App.      Dlv.     08-285 ; 
122-544;    134-321; 
144-847;     154-824; 
162-608;    187*717. 

Misc.    4O-i02,    lOti; 
50-278;    83-110.    183;   81*152. 

N.  Y.  8m)p.  «l-342:  01-979;  02- 
78  :  OIUlOOl  ;  100*464  :  108- 
1064;  115-1037;  110-41:  129- 
444;  138-909;  141-929;  142- 
908;   153-269;    164-1044. 

Civ.  Proc.  19-424. 

N.  Y.  Ann.  Cas.  4-a«& 
1775. 

Hud,  79-893. 

App.  DiT.  4¥-39l;  126-208; 
139-556. 

Misc.  8-8,  555;  48-240. 

N.   Y.   Supp.   28-65.  693:  89-783: 

■  55-262;  62-67;  109-980;  124- 
286;    149-807. 

St.    Bep'r.    14-427:    28-462. 

Civ.  Proc.  15-250:  19-53,  336. 

Week.   nig.  11-827. 

N.  Y.  Ann.  Cas.  5-403. 
1778. 

N.   T.  93-474:  99-12. 

Hun.    58-161;   73*11;   88*490. 

App.  Dlv.  4-425;  20-167:  35-113; 
40-270:  77-203;  89-86;  93- 
423;    129-16;    189-567.    151- 

409;  ^e4-G.^.'>. 

Misc.  7-414:  -428:  17-124;  32- 
C«8;  3G-789;  43-249;  58-369. 

N.  Y.  Snpp.  32-120;  34-1101;  54- 
765;     55-5r»8;     84.483:     CO-540 
74-873 :       7S,J078 ;       83-lg9 
104-739;    107*983;    124*286 
136-954;    149-S<J7. 

N.  Y.  Ann.  Cas.  5-403. 
1777. 

App.   Dlv.   113-14. 

Misc.  31-4r»3;  43-249. 

N.  Y.  Supp.  98-1082  ;  165-1012. 

N.  Y.  Ann.  Cos.  5-403. 

losa 


117*887: 


4. 


1778. 

N.  Y.  88-424;  101-489:   119^481 

Hun,   25<<588;   a4»451;    tf7-33^ 

App.  Div.  18-130.  396;  10-882: 
«Mi*^5:  101-11;  llfMi57i  127- 
40. 

MIso.  19*668;  81«170:  43-2IS: 
83-385;  84-66. 

N.  Y.  Supp.  44-1101:  Sff-787:  «8. 
967;     88-548,     709;      lll-m: 
114P-841;    116*771; 
153*168. 

N.  Y.  Ann.  Caa.  4*388; 

Week.  Diff.  11^149. 
1779. 

N.  Y.  190-227. 

Hun,   31-95:  88-322. 

App.  Div.  13-15:  54*880:  B8-SS2: 
<IO-30;  80-285;  194-248;  113- 
384;  121-781;  192-783:  145- 
570;   182-212;   108-88. 

Misc.  11-428;  18-425:  39^-63;  48- 
249;  48-367;  62*101,  6o0:  89- 
369. 

N.  Y.  Supp.  68*513;  «a*169l; 
95*574  :  98-909 ;  10S-8a: 
1O7-860;      129-879; 

Abb.   N.  C.  29*08. 

N.  T.  Ann.  Caa.  5H08. 
1780. 

N.  Y.  63-114:  84k.48:  87*287;  88 

588,     647;     112*823:     131*134 

157-693:    18l>-606:    178*488 

189-241:    190-227:    197-487: 

206-506  ;  209-174  :  S17-4S7. 

Hun.  24-239;  28-270;  35-391;  f^ 
310,  447;  83-Ti;  «r*278;  99> 
359:   91-496. 

App.  Dlv.  13-16;  17.Q93:  91-41 
168;  24*60;  28-468:  S8-6L  881; 
48*618:  44*104;  86*30,  500;  89- 
41:  81-212:  91-15;  96*608; 
104-248;  165*805;  113-^1: 
117-832;  120-736;  IXS-ii^: 
126-760;  130-411  ;  142-441; 
144-98,  576:  160-654;  157- 
257,  303,  603:  159-852;  161- 
758.  834;  162-641;  166-66; 
174W595 

Misc.  8-296:  14*84:  16-U7;  18- 
878;  19*101;  29*6S»:  21-«» 
491;  28-113,  302;  45*60.  Vfl, 
181;  66*671:  59-4:  69-519:  62- 
541:  65-334:  66*184.  81*. 
622;  71*288;  92-882. 

N.  Y.  Supp.  14-313:  2H-106.  5*2; 
80-294;  31-713;  82-874;  98- 
821;  86*130:  36-257^41-860: 
46-683;  47-218,  298.  388.  6»: 
48-973:  51-118:  58-962;  «»- 
338;  69-281.  Hb;  73*468:  89. 
812.  717;  81-302:  84-135;  88- 
818;  87-516:  88*302.  313;  99- 
816;  91-591,  802:  90*736.  806: 
99-126:  107-030:  lll-tW6: 
114-896;  llA-1016:  119-69: 
181*867;  t%211.  214: 
335.  1042;  lif.4f6,  946: 
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331,  436,   933;    129-603;    135- 
1070;  142-241 ;  144-9U1 ;  14«- 
063;  147-193;   14»-807;   155- 
899;  15^-647;  157-SG2. 
ay.  Proc.  23-351:  25-108. 
Abb.  N.  C.  13-177;  18-434;  28- 

233,  435:  31-442. 
N.  Y.  Super.  49-237:  50-287. 
N.    T.   Ann.    Cas.    4-78,    247;   5- 

403;  10-343. 
Daly,  10^460. 
inbd.  1. 
Hon,  77-814. 
App.  DIv.  40-306 ;  44-315  ;  120- 

738;  157-254. 
Misc.  12-234;   71-256. 
N.   Y.   Sopp.   33-1083;   60-619; 

141-961. 
■bd.  2. 

App.  Div.  157-254. 
Misc.  12-234. 
N.  T.  Supp.  141-961. 
Bt»d.  8. 

N.  Y.  84-367;  112-320:  143-622. 

Hon,  32-192;  70-348. 

App    Dlv.   5-230;   8-448:  44-104; 

50-274;       71-234;       120-788; 

140-448 ;  157-254. 
Misc.  20-685;  21-748;  04-141. 
N.  Y.  Snpp.  38-1088;  48-26,  967; 

63-088;    75-698;   118-1. 
Bt.   Rep*r.  39-5. 
Civ.  Proc.  15-23:  27-38. 
■bd.   4. 
N-   Y.   Snpp.  151-604;   156-1094. 

i.pp.  DiF.  88.534;  127-438;  133- 

*.   Y.  Supp.  111-753;  ll7-22a 

It.    Rep'r.   16-882. 

Lbb.  N.  C.  14-328. 

i.  T.  Ann.  Cas.  5-403. 

lO. 

pp.  Div.  144-483.  486 ;  155-336. 

bd.    3. 

Lpp.  Div.  155-328. 

Lpp.   DIv.  131-732. 
y.    Y.   Supp.  116-166. 

Y.    140-448, 
pp.    Div.  61-405;  88-534;  132- 

:i«c.      10-694;     12-50:     17-146; 
J5-S53;    20-14.    290;    55-627; 


.    y.    Supp.   45-800;   48-26;   70- 
637;   lW-894. 
V.    Proc.  23-192. 
>b.    J^9.   C.  29-99. 

Y.    Ann.  Cas,  1-341;  5-403. 
3. 

Y.   Ann.  Cas.  6-403. 
ft. 

Y.    lOO-.^;  105-453:   155-387. 
m,     -40-62;   41-377;   43-434. 

1088 


App.  DIv.  2-14;  25-207:  63-85; 
148-83;  163-42. 

Misc.    12-321;    26-387;    67-525. 

N.   Y.   Supp.  56-219. 

St.   Rep'r.  23-298. 
1815. 

Hun,  82-367;  85-308. 

App.  Dlv.  50-366:  52-426;  62- 
192;  84-233;  89-442;   95-408. 

Misc.  30-303. 

N.  Y.  Snpp.  63-5R5;  65-260;  78- 
208;  81-315;  82-820;  85-982; 
155-560. 

N.  Y.  Super.  44-26. 

How.  50-178. 
Snbd.  1. 

Hun,  68-426. 

App.  Dlv.  2-14;  62-428. 

Misc.  20-507. 

St.  Rep'r.  50-814;  62-757. 
Sabd.  2. 

St.    Rep*r.  50-814. 
1817. 

App.  Div.  44-494;  78-73;  157- 
255 

Misc. '  70-579. 

N.   Y.   Supp.   79-879;   127-934. 

Abb.  N.  C.  18-361. 
1818. 

Misc.   50-399. 

Barb.  33-527. 

Wend.  5-318. 
1819. 

N.   Y.    34-180;   72-317;   111-294; 

173-48;    211-15. 
Hun,     12-207,    428;     13-33;     17- 

160,    192,    341;    44-394;   46-347; 

62-124. 

App.  Dlv.  29-402;  30-142:  63- 
294;  6S-159:  »9-5«8;  96-100; 
126-775;     128-21;     138-165. 

Misc.  9-234;  15-r.,j8;  31-117;  43- 
217;   51-382;   84-312. 

N,  Y.  Supp.  51-70."»;  03-796:  64- 
1077;  71-546:  74-443:  85-663: 
80-139:  hn-io8:h:  loi-*js:i: 
111-116;  112-382;  123-166; 
147-550. 

Connoly.    1-326,   453;  2-160,   538. 

Dem.  8-30. 
1821. 

N.  Y.  42-189;  63-488. 
1822. 

N.  Y.  144-.'>12:  145-414;  168- 
578;  182-270;  191-12;  208- 
228;   211 -.'{28. 

Hun.  51-194:  60-4;  63-121;  71- 
596;  77-196. 

App.  Dfv.  2-14;  9-16T;  26-197, 
199:  45-281:  47-231;  54-283; 
67-434:  70-263:  73-409:  76- 
]fi«:  88-393:  90-47;  95-209: 
ft8-4.^0  ;  99-295  ;  1  Ol  -556  ; 
104-72  :  106-181 ;  109-107  : 
111-30;       112-548;       119-760; 
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]La5«-747 ;     1:B7-56C  ;     138*821 ; 

1-41-iTl;    148-100;    i4«-suy! 

I4r-218  ;     160-39  ;     15S-402  : 

10ff-84»;   168-825. 
Mi8C.     18-140;     :Mi-400;     80-367: 

81-47;  312-225;  83-323;  36-868, 

866;   86-812;   88-219,    407;   80- 

74,   437;    40-510;    65- ISO;   4H- 

494;  62-170,  599;  66*441;  71- 

105.  641;  »2-598. 
N.  Y.  Supp.  28-449;  68-383;  61- 

131:    68*241;    66-664;    68-636; 

71-1034;    73-509;    74-055,    971; 

77-134.   269.   941:    78-297;   84- 

640;    88-505;    94*423;    »6-678; 

1)7- 1117;      U8-80 1  ;      1 04-568  ; 

1 O6-301 ;      1 1 6-428 ;      11 K-568 ; 

121-1092  ;    126-r.l  ;    127-059  ; 

130-397 ;  131-857,  1041  ;  186- 

802;   138-537;  161*239;  166- 

438. 
N.  Y.  Aun.  Cas.  1-205;  d-258;  10- 

335. 
CoDnol7,  2-141. 
1888. 
N.  Y.   108-302. 
App.    Dlv.    168*42. 
Misc.    12-322;    16*518. 

Civ.  Proc.  16*185. 
Connoly,  1-363. 
1824. 

App.  Div.  26*199;  87-184;  96- 

100. 
N.   Y.   Supp.  68*186;  84-926. 
Cow.  4*440. 
1826. 
N.    Y.    106*158;    116*896;    186- 

480. 
Hun,'  70*478. 
App.    Dlv.    28*109;    84-387;    40- 

116;   88-142;    101-555 ;    106- 

687;  103-44. 
Misc.   37-472;   64-117. 
N.    Y.    Supp.    64-260:    118-46; 

137-110;    148-525. 
Dem.    6-287. 
Connoly,   1-863;  2-58. 
1886. 

K.   Y.  116-396;   1S6-4S0. 

Hnn.  70-478. 

App.    Dlv.    23-551;    84-887;    40- 

116;     lOK-587;     110-6S:     1«8- 

43. 
MiRO.     16-518:    37-156;     30-618; 

64-117. 
N.  Y.  Supp.  48-886  :  64-269  ;  »4- 

286;   118-46:  137-110. 
Connoly,  1-368:  2*68. 
1827. 

ITtin,   70-478. 
1880. 

Ml  so.  78-24. 
Connoly,   1-S68. 
1832. 
Hnn.  82-118. 
Misc.  18-374. 


1888. 

Drm.  2-147. 
1884. 

Hun.  74-275. 
1886. 

N.    Y.    110-562;    111-577;    141- 

179,  184;   168-578. 

Hun,  43-247;  64-94;  66-2SU. 
70-479:    84-494;    81^-489;    h«- 

180,  314;  82-441. 

App.  Dlv.  26-199;  36-:>»;  *>• 
117;  47-34;  48-521;  54-];: 
67-183;  73^09;  »3-2i»l;  *X^ 
210:  119-829;  13U-14:  I84h.. 
60  ;  148*105  ;  166-689. 

Alise.  10-555;  29-3Ub;  83-3S4. 
35-580;  38-221. 

N.  Y.  Supp.  32-388;  84-761:  4*- 
608;    55-796;     61-953.    6-.^^fci-. 
861:    68-188:     77-134;    .S7-«T4 
88-565;      104-887;       112-:a&. 
127-059;    141-451;    148-t»Id 

St.   Rep'r.  56-433. 

N.    Y.    Ann.    Cas.    7*145»    IW.  a- 
138;  9*254;  10*336. 
1836. 

N.  Y.  104-236;  116-^562;  lll^ 
377;   141-179;   168*578. 

Hun.  82-474,  481;  87-&10.  is- 
205;  48-247;  64-94;  IW-i&u 
70-479;  83-406;  84-4W.  ^ 
489;    88-180,    314;   8S*4l7. 

App.  Dlv.  26-199:  27-179:  ^JK- 
585;  44>-117;  47-84;  48-jui, 
68-319:  54-19;  67-183;  Se-tft* 
641-283:  73-409,  580;  76-423. 
76-180,  311:  85-2;  9:1-281;  l^»- 
208:  00-295:  lOO-lll  ;  11»- 
829;  126-14:  143-.109:  l»- 
493  ;  156-689. 

Misc.  S-409:  24-220:  2»-Jte 
562:  SO-.-^r,?.  636:  31-4S.  3»- 
324;  36-580;  88*221;  41-503. 

N.  Y,  Snpp.  31-878;  3a-3!«>  «•• 
608:  44-196:  66-796,  106«;  «>• 
1045;  60-513;  61-131,  953;  «•- 
332,  SD3.  861:  64-252;  65-d  »? 
68-188:  T7-39.  134:  78-3irv  477. 
80-37;  82-949:  85-12:  «7-!T74: 
88-565;  00-1074:  JW-rt7^. 
104-887:  112-289;  118-707: 
127-6r»9  :  138-537  :  14I-4M 

St.   Bep'r.   66-433. 

N.    Y.    Ann.    Cns.   T-146.    ISA    5>- 

138:  9-254;  10-335. 

1836a. 

App.      Div.      162-84: 
168.84. 

N.    Y.    Supp.    134-59. 

144-HS!>:      148-615 

1 1^3-886, 
1887. 
N.    Y.    106-488;    133-1 77:   !••■ 

161. 
Hud,  50-448;  68-161 


i8»-8m) 

186-';;^* 

1R1-7*' 
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App.  Dlv.  0-lCO:  37-323;  3|>- 
402;  50-81;  151-77:  «S-27(J-  7iJ- 
601;  7K-36/  ;  7t»-U0  ;  IMI-'iMJO  • 
110-165;    1818-788;    140-033* 

Misc.  «-140;  17-651;  »a-3Ul'.; 
27-107;   3S-C41. 

^'J.:  ^^?P-  ^1-818;  Ce-280;  «3- 
Jtii,  «4-51.S:  7«-2r>8:  70-1010. 
1102 :  iaa.620 ;  145-1033. 

N.  Y.  Aau.  Cas.  1-4V. 
1888. 

W.  Y.  1-696. 

App^  W7.  Ta-eOl ;  1«0.4»6. 
li«9  ''^"  ^^2^^«  l-^-lOSS. 

Hun,  77-248;  80-581. 


App.  Div.  73-601 :  KlO-486. 
^•J-  S"PP.  2H-472:  eki.280;  76- 
*B^F^'  lli>-103e;  145-1083. 

App.  Div.  72-601. 
^N.^Y.  Supp.  76-258. 

Hun,  5a-44a 

App.  Dlv.  61-77;  72-601:  110- 

165;  160-487. 
Misc.  36-35, 
N.  T.  Supp.  72-52 ;  76-258 ;  145- 

1038. 
1842. 

X-  Y.  8-281;  68-441. 
App.  Dlv.  72-601  ;  160-487. 
N.  Y.  Supp.  76-258;  146-1033. 
lcv4oi> 

N.    Y.    109-160. 

^^J^lJ^ll,,  ^'i^''^^'   91 5    140-630; 
141-007;   1««-710. 

N.    Y.   Supp.   126-982;   126-489. 


T6-258 ; 


N.   Y.  68-438;  149-66 ;  199-160. 
Hun.   63-336. 

-A-PP.     I>Iv.     80-59;    46-514:    50- 
lai'-MS"^'    72-601;    112-243; 
MlBC.    25-134;   27-106;   86-37. 

^•->J-    ?"PP-    OT-Gie;   72-44;   76- 

2SS;  115-289. 
St,    Rep*r.   12-714;  29-104. 

Bl9«l.    1. 

St.    Rep'r.  48-870. 

■bd.  a. 

Hnn,    39-213;  46-654;   68-342. 
U*»m.    4-104. 

App.   Dfv.  72-601. 
>J.    Y.  Supp.  76-258. 

RTun,    A3-344;    70-486:    8R-427. 
\pp.    niv.   60-82:   72-601. 
S".     Y.    Supp.  68-440;  76-258. 


Hun,   48-52;   63-336;   88-427 

iMIsc.  *3O-30u. 

^'279.  ^^^'  ®®'*^»  76-258;  98- 

«„^K-.  "^P"'-  lC-714;  29-104. 
9 nod.  2. 

Huu,   73-432. 
Abb.  N.  C.  18-147. 
1S49. 

N.  Y.   173-412. 

Hun,  79-487. 

^?5-^^*I-^5^r3®^'  ''2-601;  lio- 

165;  112-243;  166-487. 
Misc.  8O-a05. 

^\X'  .^^P^    68-585 
.„^  145-1033. 
1860. 

Hun,  68-836;  79-487.. 

APPi  ^Iv.  72-COl. 
N.  Y.  Supp.  76-258. 
1»51. 

App.  Div.  72-601. 
N.  Y.  Supp.  76-2Sa 
1862. 

N.  Y.  124-349. 

Hun,  87-220. 

App.      Div.      72-601  ; 

w.^*^.^^9»    140-6S2. 

Misc.    17-650. 

^•lO4-290.^''-     ^*"^^^'     ®®-27»' 

Civ.  Proc.  T-100. 
1853. 

Hun,  79-487:  87-220 
App    Div.  72-601:   186-416. 
N.    y.    Supp.   76-258:    119-921. 
St.    Rep'r.   12-713. 
1864. 

Hun.   79-486. 

^^^AK  ^il..^'^*^^'^    72-601;    112- 

Misc.  42-335:  62-298. 
N;  Y.  Supp.- 70-258. 
Civ.  Proc,  7-100. 
1865. 
App.  Dlv.  72-601. 
N.  Y.  Supp.  76-258. 

App.  Dlv.  72-601. 


112-245 ; 


^Tan.    T9-487. 
ipp.    Dlv.  72-601. 

(fifio.  -^i-dia 

r.    Y.   Supp.  76-2$8. 


7.   e8-4dS;  184-133. 


App.  Dlv.  72-601. 
N.  Y.  Supp.  76-258. 
,  Pajge,  5-254;  9-28. 

App^  Dlv.  72-601. 
N.  Y.  Supp.  76-268. 
1868. 
App^  Dlv.  72-601. 
N.  Y.  Supp.  76-258. 
I860. 
N.  Y.   178-404;   199-161. 
App.  Dlv.  60-366 ;  72-601  ;  llO- 
165;   112-243,  24.^>:   132-788. 
.  Misc.      8-409;      17-651;      27-107; 
30-305. 
N.    Y.    Snpp.    63-585;    64-4;    76- 
258;  122-620. 
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1861. 

N.   Y.  04-535;  112-118. 

Uun,   28-242;  45-234;  47-7;  78- 

143. 
App.  Dlv.  47-125  ;  61-81 ;  80-73  ; 

160-485. 
Ml8C  «»-171 :  64-608 ;  75-434. 
N.     Y.      Supp.     70-253;     80-410; 

114-615;    135-516;    14S-324 ; 

165-873.  _ 

St.  Uep'r.   34-951;  40-2W. 
Abb.  N.  C.  17-332. 
Dem.  4-58. 
Smbd.  1. 

N.   Y.  84-643;  04-535. 
Add.  Dlv.  61-31;  80-75. 
b£  Rep'P.  46-880. 
Civ.  Ptoc.  5-87. 
1862. 

Misc.   61-208;  64-603. 
N.  Y.  Supp.  143-824. 

Misc.  61-208;  64-603. 
1864. 

MlBC.   64-608. 

N.  Y.  180-210;  161-176;  171-176. 
Hun,   76-522. 

App.     Dlv.    63-106;    70-523;    74- 
567;  104-325;  131-876;  158- 

845 
Misc.  *  14-65:     10-387;     25-461; 

80-2;   81-423:  86-473;   80-717; 

51-543;  61-208;  64-608;  75- 

434;    80-21. 
N.   Y.  Supp.  41-353:  65-644;  61- 

430:     65-570:     73-808;     75-373; 

77-748  ;     116-304  ;     135-515  ; 

143-;524;   162-557. 
Abb.  N.  C.  17-328. 
Retlf.  6-376. 
Dem.  6-31.  861. 
Connoly.  2-212. 
N.  Y.  Ann.  Cas.  10-440. 

1806. 

N.    Y.    108-255,    265;    112-104; 

130-210;  205-236;  218-54. 
Hun.  41-366:  47-65.  66;  48-534; 

60-236:  63-71;   81-223. 
App.   Dlv.  0-35:  45-532:  76-205; 

101-124;    123-139;    124-703; 

131-270;   144-23. 
Ml8c.    8-392:    24-626:    27-429; 

63-607;    64-603;    88-421. 
N.  Y.  Supp.  30-677:  54-127;  61- 

448;    01-9.'?7:    118-629;    126- 

43:   128-1020. 
St.    Rep'r.    16-26. 

1867. 

N.  Y.   108-255:   112-104. 
Hun.  48-534:  81-223. 
Ann.   Dlv.  0-a5:  63-81. 

Misc.   8-392;  64-603. 

N.     Y.     Supp.     30-677:     70-252; 
114-616;  121-590,  989. 


1868. 

N.   y.  Snpp.   152-548. 
I860. 

App.  DlT.  166-1^6. 
Misc.  30-718. 
1870. 

N.  Y.  213-104.         ^^  ^,^    ,^ 
App.  Dlv.  26-124  ;  47-472;  I*; 

251;    57-502;    144-68U;  l-W" 

68.  706 ;  16O-405. 
N.   Y.  Supp.  O6-740. 
1871. 

N.     Y.     47-299;    OS-40:   «m:I6 

121-241;      148-584;     1W-T2: 

100-63.   601;   201-362. 
Hun,     14-355;     16-5»7;    WWw. 

81-286;  88-171. 
App.    Dlv.   3-280;  8-563:  Sl-3* 

82-676;    40-406;    42-316:  »• 

277;     71-104;     73-29;    M«f 

84-2 1 8  ;      08-256  ;      107-4ei . 

110-95 ;      113-900;     181-2W; 

137-642;    144-540;    1«M3»; 

161-132. 
Misc.     46-348;     51-215:    »^; 

61-844;   62-540;  70-521;  »• 

469;  00-306. 
N.  Y.  Supp.  86-583;  60-708;  Vf- 

170;    75-728;    76-406;  t»^' 

00-481;       00-748:      IW-H*; 

115-1016;  127-184;  1»^. 

143-358:     144-690;    15*^^ 

1035. 
CIv.  Proc.  14-377;  16-220.^  ^ 
N.  Y.  Ann.  Caa.  1-897;  5-lK:  »■ 

461. 
Week.  Dig.  25-256. 

N.  Y.  6-236;  19-369;  32-251: »* 
30;  74-437;  104-72. 

Hutt,  01-180.  .^.w. 

App.  Dlv.  107-466;  !»-*». 
150-429. 

Misc.  62-540;  70-521.    ^^    .. 

N.  Y.  Supp.  75-728:  n^^js 
110-994;    144-690;    IM-** 

App.  Dlv.  40-406;  71-lOt 

Clv.  Proc  14-146. 

N,  Y.  6-286;  'i^^i^^M 
88;  51-338;  66-379;  •'■»*-' 
104-78.  ,„  -, 

Hun,    12-306;   18-2JJ:  »};^. 

App.     Dlv.     107-468;    li^^' 

187-642.  _^  ,,*    rniLSiV 

MiRC.    51-215:   62-540:  7<«-*' 

80-560.  -^^Ki 

N.  Y.  Supp.  7K-7?:-Sis- 
00-74S;     115-1016;    ^^^^ 

152-51,    548.  ^  .ft.,  att. 

Add.    Dlv.   40-406;  Tl-lW.  »" 

N.  T.  Ann.  Cat.  4-85L 
1874. 
N.  Y.  166-120. 
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4pp.  7)Jv.  40-406 ;  71-104  ;  lOT- 

4tf6:   137-642. 
MlBC.  e2-540 :   7»-521. 
A.  1.  Supp.   75-728;    116-1016; 

1S2-584. 
X.  V.  Anil.  Cag.  4-351. 
barb.  6-481;    10-598. 

App.  r>Iv.  71-104  ;  107-466. 

Ml8C.  62-540 :   7D-521. 

:>.  V.  Supp.   75-728;   116-1016; 

162.r.84. 
N.  \.  Ann.  Cas.  4-351. 
1870. 
App.    l»Iv.     H-r»n3:    as-318;     40- 

406 ;  71-104  ;  107-466. 
MlBC.  62-540 :   79-521. 
N.  Y.  Supp.   76-72S;   116-1016; 

162-584. 
CJr.  i'roc-.  14-377. 
877. 

N.  Y.  13-488. 
App.    Hiv.    3«-126;    40-406;    71- 

104 ;  107-466. 
Misc.  ea-540;  79-521. 
N-  Y.  hu]}\\.  5«-:>45;  76-28;  116- 

1016;    162-584. 
How.    12-457;   17-31. 
Barb,  ns-625. 
N.  y.  Ada.  Cas.  1-153. 

App.  DIv,  40-406 ;  71-104 ;  107- 


pp.  L 
466. 


MUc.  ea-640i  79-521. 

>\   r.   Supp.   •i'6-728;   116-1016; 

152-584. 
How.  Vi:  12-457. 
<7i>. 
N.    T.    136-259;    194-72;    201- 

862. 
Hun.  27-44;  34-157;  48-577;  60- 

480. 

App.  niv.  16-341;  24-555:  40- 
406:  41-380,  538;  64-lW:  60- 
94,277;  71-104;  H4-218 ;  107- 
466;  113-900;  144-551. 

MIrc.   61-210:   62-540.  79-521. 

N.  Y.  Supp.  49-981:  69-708:  70- 
170;  76-728:  99-748:  lOO- 
990;    116-1016;    162-584. 

^.  Y.  Ann.  Cas.  1-397;  7-258. 

SO. 

H.   Y.   66-621. 

fan.    16-235. 

Ipp.    Dlv.  48-96. 

tftsc.   S-532. 

11. 

low.   2R-1. 

Vend.    11-28. 

IIrc.  39-749. 

r.   Y.  Siipp.  79-868. 
18. 

'.  Y.  11-61. 

ipp.    I>It.  43-96. 


1886. 

App.  Dlv.   48-96. 
1SH<(. 

App.   Dlv.   43-95. 
1887. 

App.  Dlv.  43-95:  81-304, 

N.    Y.   Supp.  80-924. 
1888. 

N.    Y.    9-176;    66-599;    68-402; 
182-369. 

App.  Dlv.  43-95.  103;  81-304;  89- 
6. 

Misc.    5-532;    34-585. 

N.  Y.  Supp.  59-529;  80-924. 

Daly,  7-340. 
1890. 

App.  Dlv.  43-96;  89-6. 

N.    Y.  Supp.  69-529. 
1891. 

N.   Y.   102-538. 

Misc.  8-587;  13-71. 
1892. 

N.   Y.  56-599. 

Misc.  13-72. 

Barb.   46-287. 
1893. 

N.  Y.  2-182. 

Hun.   68-243. 

App.  Dlv.  44-463;  61-447. 

N.  Y.  Supp.  61-33:  70-679. 

N.  Y.  Super.  59-481. 
1894. 

Barb.  29-2.39. 

Johns.  6-101. 
1895. 

N.   Y.   50-176. 

N.   y.  Supp.  88-1004. 
1897. 

Hun,  84-112. 

App.  Div.  61-447;  76-127. 

Misc.  40-30. 

N.  Y.  Supp.  70-679;  77-410;  92- 
122. 

Civ.    Proc.   7-406. 

Abb.    N.    C.    16-231.   462;  29-114. 

Barb.  22-137. 

Week.  Dig.  14-362. 
189S 

Hun,    14-263;   54-610. 

N.  Y.  Supp.  124-918. 
1899. 

N.    y.   87-108. 


App.   Dlv.  1H>-42S. 
Mlac. 


19-134. 

N.    Y.    Supp.   86-415. 
19CK) 

App.    Dlv.    l.'S-209;    136-629. 

N.    Y.   Supp.    121-380. 

N.  Y.  Ann.  Cas.  4-174. 
lOOl. 

N.   Y.   214-104. 

N.  Y.  Supp.  121-380. 

App.    Dlv.    136-629. 
1902. 

N.    Y.    15-432:    2.3-465;    24-181; 
.15-352:    98-523;    99-258;    108- 
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166;  1 10-504;  117-542;  142- 
20X:  lcn-U6:  III4-5JS.  14".; 
100-203 ;  1  S2-3f>:] ;  1 83-397 ; 
1&7-310;  204-139;  'jnfi-:\o9; 
212-207;  218-103;  214-35,  ' 
101. 

Him,  40-538;  4»-535;  75-152; 
78-5T7;   82-307. 

App.  DIr.  8-510;  11-165;  12-31. 
156,  524;  13-170;  14-51:  21- 
815;  22-522:  23-135:  24-113; 
20-124;  4r.-30U;  32-70;  So- 
il; 57-164,  212:  05-170:  OO- 
484;  73-303:  70-254;  84U84S: 
83-342;  S4-550  ;  KS-252  ;  8»- 
252;  91-5K4;  IM-;?."):  S>."»-1.,0:  »S- 
169,  378,  882 ;  f>»-6()4  ;  102- 
507;  103-430;  100-U12,  7'J4; 
112-143,  IVS,  714:  li:;-7(>,  73, 
00.  100;  12i-128,  714:  122- 
589,  817;  l2.*-:i91:  t24-3.->2; 
12.S-544:  l.«0-:5S7:  ru.445. 
832;  135-329;  137-408;  130- 
440  ;  142-.-.4  ;  1  »4-Ii2,  085  ; 
140-68;  162-84.  742:  153- 
620;  166-374,  656;  130-161. 
433;  157-253,  417.  651:  lOO- 
404;  103-50,  825,  829;  100- 
30,   408. 

Misc.  9-355:  13-98:  10-677;  2o- 
66;  33-729;  30-123;  42-615; 
50-482;  01-502;  70-341 ;  77- 
330;   87-81;  02-467. 

N.  V.  Supp.  20-571;  47-235;  48- 
36,  040;  50-190:  O3-5h0:  <i3- 
49:  00-1108:  OS-10.i6;  72-r,o.s. 
1053;  73-296:  82-306;  84-1053; 
80-50;  87-07.  025,  906:  00-5.5:>. 
02-914;  94-203;  90-244:  97- 
1107;  98-M07;  100-7.'il  ;  107- 
604;  120-1;  124-660;  120- 
880:  128-.9S1.  033;  129-378; 
130-555;  131-1;  130-256, 
654;  138-894:  140-559  :  141- 
961,  1000:  147-475;  148- 
509;  151-286;.  150-7  ;  157- 
318 

St.    Uep'r.   37-.^)56. 

Civ.  Proc.   19-391. 

Abb.    N.   C.  20-293:   31-249. 

N.    Y.   Super.    54-146. 

N.  Y.  Ann.  Cas.  1-387;  4-9;  5- 
121 :  9-304.  u.,  385. 

Connoly.   1-365. 
1903. 

N.  Y.  J>8-523;  142-203;  197- 
319;  201-487;  204-139;  218- 
103:   214-104. 

Hun,    •lO-.'.T) ;    S3-195;   87-411. 

App.  Div.  IS-.-^l:  2.1-135:  20- 
124:  45-.'l09:  47-172:  3.1-44r»: 
84-3,59;  85-477;  88-2.52;  89- 
252:  94-35:  95-150:  9S-.%82: 
1  os-'jr,( » :  1 21  -1  'J8.  711:  1  :m»- 
38 7  :  1 37- 4  09  :  1  :?9- 1  r.2  :  144- 
635,     642;      14<l-08 ;      152-86. 


742;  ISCMKiO;  1541-433:  100- 
404  ;     l02-b54. 

Misc.  49-403;  51-320;  70-341 : 
88-339,    458. 

N.  Y.  Si'pp.  29-571:  34-355<:  4**- 
940:  03-580;  72-936:  H1-Sj6; 
87-906:  88-847:  95-740:  ll-l- 
275;  128-9.11:  129-378:  13»- 
.-.■)5  :  140-,159  :  14I-1(HM>  :  148- 
170:  151-280.  953;  153-215; 
150-143. 

Civ.   I'roc.   1."V-347. 

Connoly,   1-865. 

\.   V.  Anil.  C;i8.  6-121- 
10O4. 

N.  Y.  f 58-523;  119-504;  117-542: 
142-203;  177-;i84;  183-407; 
201-487;    213-103;    214- H?4. 

nun,   7.H-278;  87-411;  Ss*-;iii4. 

App.  Div  0-43:  8-510:  23-l,T.; 
20-124:  31-450:  47-472:  71-11: 
72-1:  73-170,  3."»(>:  81HU7:  S4- 
359;  85-477;  89-252;  JM-S:.: 
9.S-380;      99-185;       lOS-251 : 

i:m-i28.  714:   i22-r>r»s:  i-«-- 

387  ;  144-635  ;  152-742  ;  155- 
;J74.  656;  150-433;  1 00-404: 
10.^-469. 

Misc.  13-98;  10-677 ;  30-703; 
83-159,    161  ;    88-4«0. 

N.  Y.  Supp.  34-.359:  32-S36:  S^" 
580  :  05- 1 1  :i:\  ;  70-746.  772 :  81- 
356  :  87-90r, :  1 00-463  :  lOT- 
401:  114-S93:  129-378:  140- 
559;  141-1016:  144-656:  148- 
771  ;   152-214. 

N.  Y.  Ann.  Cns.  1-3S7. 
1905. 

N.  y.  52-380;  142-203;  M8- 
103;   214-104. 

App.  IMv.  2«l-124:  47-472:  «»- 
252:  1O8-250  :  121-12<5.  714: 
144-635;  140-08:  153-742; 
155-656;  150-4.13:  10O-404. 

N.  Y.  Supp.  05-740;  140-559; 
141-961. 

Abb.   X.   C.  31-249. 

mnm;. 

N.  Y.  09-122:  13S-517;  155-2M 

Hun.   90-170. 
App.  Div.  137-408. 
Misc.   23-411;   30-15. 
N.    Y.    Supp.   33-7.30:   72-3a 
1907. 

N.  Y.  100-393;  300-245. 
ITnn.    4.%- 120:    «2-.-.:c^:    7t>-.trti 
App.   Div.  8-4.\3:  17-617:  32-.'iS9: 

35-272:  44-304:  4n-?.7:  S3-474; 

91-99;  110-13:  160-918. 
Misc.  31-390:  42-70:  4.'^ltV.. 
N.    Y.    Siipp.    55-3:    00-640:   «'«■ 

283  ;    82-401  ;    90-1042 ; 

.325  ;    150-8.38. 
190S. 

N.  Y.  24-20:  100-2o;^ 

Hun,   79-.3(51. 

App.   Div.  44-304;  8a-474. 
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Misc.  45-166. 

N.  Y.  Supp.  60-640;  139-325. 

msio. 

App.  Dlv.  16T-137. 

i.oia. 

N.  Y.  119-626;  162-69;  186-406. 

Hun,   20-253;   41-162:  65-363. 

App.  DIr.  17-247;  30-230:  64- 
87:  ll7-l!as:  126-774:  1«2- 
277;   137-191;   139-420. 

Misc.  27-.10O:  30-r,2r.:  33-(?91:  40- 
94  ;  46-152  :  50-329 ;  51-429. 

N.  Y.  Supp.  33-712;  45-587;  51- 
801;  53-349:  58-200;  98- 
1101;  9«-6«4;  1OO-401;  111- 
116;   117-26;   121-1048;    124- 

St.  iiepT.  3-2C2:  39-237;  47-781; 

67-582. 
Civ.   Proc.   14-303. 
Abb.   N.   C.   18-140:  20-131. 
How.  57-255. 

N.   Y.  Anu.  Cas.  5-396;  6-193. 
9ii1»€l.  2. 

N.    Y.   143-571. 
N.  Y.   Ado.  Cas.  1-22. 
SDl>d.  3. 

N.  Y.  52-4a5. 
Hun,  80-164. 
App.   Dlv.  33-160. 
Misc.   18-507. 
Abb.  N.  C.  15-482. 
Week.   Dig.  17-230. 
1914. 

App.  Dlv.  35-428. 
Misc.    64-4r.4, 

N.   Y.    Supp.   54-810:  85-224. 
St.    Rop'r.   15-811. 
X.    Y,    Ann.  Cas.  5-20.'), 
1915. 
N.    Y.    8-148;   73-292;    122-551; 

217-30. 
HuD«   87-583;    40-816. 
App.    Div.   46-567:  72-00;    102- 

404;   112-uOl;   lt.s-:i4:{:    12J>- 

64. 
Mi«c.  13-72;  62-86;  65-17:  T3- 

280. 
N.  Y.  Supp.  61-10.%7:  70-?.3n;  85- 

224;    98-382:    116-259;    119- 

344  ;  130-947. 
1916. 

ITuD,   16-5G1:  51-30. 
1917. 
N.    Y.    54-487;    04-ir>5:    136-454. 
Hun.    16-555:    lH-47:   20-ia3. 
App.   Dlv.  35-124;  86-501. 
Misc.     20-657:     27-.-»02;     28-253: 

81-504;    82-677;    30-98:    5<l- 

573. 
N.   Y.   Rnpp.  27-285;  40-3R3:  47- 

650;    56-885:    58-341:    5'»-149; 

66-382;  78-900:  lO7-rJ10. 
1018. 

N.    Y.    61-542:    74-234;    130-232: 

133-80;  161-353. 


Hun.  25-623;  31-434.  575:  32- 
12:  64-614;  71-4^7;  88-576; 
92-431. 

App.  Dlv.  18-225;  82-226;  Se- 
al; 58-280. 

Misc.  6-208:  14-503;  ao-182.  216; 
27-529:  30-720:  83-38:  88-73. 
291. 

N.  Y.'  Snpp.  81-787:  66-188:  68- 
412;  64-596:  71-241,  768. 

Civ.  Proc.  14-126. 

Abb.  N.  C.  21-89. 
to  10. 

N.    Y.    100-178,    192,    196.   197; 

215-205. 
App.    Dlv.    75-145;    82-457;    84- 

240:   07-lSS:    99-482:    112-219: 

131-382;   149-164;  166-255. 
ll\<t(\     -li-4f>0:     .%4-2R3:     57-99; 

60-75;    66-221:    67-248;    68- 

532:  88-311;   93-339. 
N.  Y.  Supp.  77-373 :  81-835 :  82- 

«a4:    80-850:     104-105):    107- 

302;  111-745:  124-968;  134- 

1048;  156-647  ;  161-877  ;  157- 

151,  242. 
N.  y.  Aad.  0ns.  6-130. 
1920. 

N.  Y.  190-178,  192.  196. 

App.   DlT.   18-225;  89-226;   112- 

210. 
N.  Y.  Ann.  Cas.  6-180. 
1021. 
N.  Y.  74-284 ;  183-92 ;  196-178. 

192,  196. 
Hun.  12-491. 
App.    Dlv.    13-225;   82-226:   112- 

219. 
MlRf.    30-720:    66-221  :    93-841. 
N.  Y.  Supp.  64-596:   157-151. 
N.    Y.   Ann.    Van.   6-l.'J0. 
1922. 

W.Y.  183-92.  286:   lJM^-178,   1»2, 

196. 
App,    Dlv.    13-225:   82-226;    112- 

219. 
Misc.    66-221:    93-341. 
N.  Y.  Snpp.  62-978. 
Abb.  N.  C.  29-334. 
Keyps,  3-5G2. 
N.  Y.  Ann.  Cas.  6-130. 
1928. 

N.  Y.  10O-17.S,  192,  196. 

Apv).    Div.    13-225;   32-226;    112- 

219. 
Misc.    27-529;    0.1-341. 
N.    Y.    Supp.    58-412;    116-781; 

157-151. 
\.   Y.  Ann.  Cas.  6-130. 
1024. 

N.   Y.   100-178.   192,  196. 

App.    Dlv.    18-225;   82-226;    112- 

219. 
N.  Y.  Ann.  Cas.  6-130. 
1025. 

N.     Y.     125-280:    120-342;    130- 

394;     152-806;     100..S77:     171- 
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403;  175-432;  177-509;  198- 
341;  198-411;  204-9;  205- 
84;  2WI-494;  212-520;  21«- 
463 

Hun,  '34-143;  eo-32;  66-210;  71- 
422.   542;  74-8;   82-90;  89-271. 

App.  Div.  3-185:  10-549;  19-394; 
ai-iuD;  23-129;  24-74;  25-337; 
2«-141;  83-6;  34-198:  40-83; 
50-26;  55-41;  58-119,  536:  67- 
368:    68-233;    60-177:    76-406; 


16-625:  ST- 


S6-146: 
71»-«]5. 


863;   108-104,  306. 

MIsr.  «-407:  2r»-r.48:  26-220;  36- 
496;  38-105;  4S-629 ;  48- 
83:  57-368;  60-424;  «7-214, 
300;  70-317;  76-345;  82-496; 
01-588. 

N.  Y.  Supp.  44-767;  47-402:  49- 
1088:  54-479,  480:  56-841:  57- 
632;  61-570;  63-659;  67-27;  68- 
101,  G:>1'.  73-1003;  74-813:  78- 
779;  89-112:  92-484;  93-349; 
05-81  ;  122-632  ;  125-865  ; 
127-756;  133-120;  135-3S4  ; 
148-42;  15O-850:  153-776; 
154-711,  1010;  157-257. 
1026. 

N.  Y.  11-376,  S90:  12-52:  72-583. 

Hun,    58-284:   74-345;   87-510. 

App.     Div.     25-93;    47-119;    76- 

861;  88-586. 

\n8C.   30-566:    66-140. 

N.  Y.  Supp.  34-286;  48-882;  63- 
1027;  85-193. 
1927. 

N.  Y.  107-225. 

Hun,  87-610.  ^      „^ 

App.   Div.  47-119:  88-586. 

Misc.  30-566;  66-140. 

N.    Y.    Supp.    63-1027;    85-193; 
123-273. 
1028. 

.\pp.  Div.  47-119;  76-361. 

N.   Y.   Supp.   34-286. 
1020. 

N.   Y.   107-225. 

App.   Div.  47-119. 

Misc.  66-140. 

N.    Y.    Supp.    63-1027;    123-273. 
1930. 

N.  Y.   10-ir^;   72-583;   156-136; 
187-8;    200-147. 

Hun,  20-44. 

App.  Div.  87-6;  88-585. 

Misc.   30-566. 

N.   Y.    Supp.  68-1027:  85-198. 
1031. 

N.   Y.   75-316;   147-225;   114-318. 

Hun.   7.^-429:  87-510. 

App.    Div.   87-4. 

N.    Y.   Supp.    152-807. 

Misc.  mJ-lK). 


S4- 


1932* 

N.  'y.   121-194:  141-138. 
Hun,   3-706;  8-313; 

808. 
App.  Div.  1-517;  7-168. 
Misc.    19-171;    24-645; 
35-329;    60-329.    408; 
N.    Y.    Supp.    56-805; 
108-1044;   152-628. 
N.   y.    Super.   50-320. 
1033. 

N.  Y.  4-514;  141-138. 
Hun,  19-369;  87-303. 
App.  Plv.    1-517;    52-531 

^64;   117-291. 
Misc.     19-171;     85-329; 
408:  68-234:  62-256. 
N.  Y.  Supp.  44-194;  56-805;  «- 
478;  «ft-481:  98-684. 
1934. 
N.   Y.  141-188. 
App.   Div.   1-617. 
ifisc.     19-171; 
408. 
1986. 

N.  Y.  141-138. 

App.   Div.   1-517. 

^sc.     19-171;     35-329; 

408. 
N.   Y.'  Supp.  44-194. 
1036. 

U\sc.  19-171;  50-329. 
1937.  ^^ 

N.  Y.  4-514;  JJ-l;  92-5n;  lt»- 

274;   121-277;   i91-44& 
Hun,  22-228.  .^- 

App.  Div.  52-530;  84-564;  HT- 

285 
M18C.20-413;   27-208:  50-^ 
N.     Y.     Supp.     82-841;    SMS*: 
102-317. 
1088.  ^  ^^ 

App.  Div.  52-530;  117-28*. 
Misc.  20-413;  60-329. 
N.   Y.   Supp,   loa-317. 
1989. 

Hun,  19-184.  .^ 

App.  Div.  84-664 ;  117-280L 
Misc.  27-208;  60-329. 
N.  Y.  Supp.  82-841;  102-31T. 
1940 
App.   Div.   117-288. 
Misc.  50-329. 
1041. 
App.    Div.   117-288. 
Misc.  50-329. 
1948. 

78-4. 
86-364. 


Div.  65-467.  ..  *<i 

37-519:  40-634:  6S-WL 


Hun, 
Misc. 
1046. 

App. 

Mjsc.  _ 

N.  y.  Supp.  78-67:  8S.7L 
Abb.  N.  C.  a4-40a 

App.    Div.  64-615;  lSa-85L 
1090 


NOTES. 
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Misc.  86-462. 

N.    Y.    Supp.   72-291. 

N.  Y.  57-161;  128-130;  168-884. 
Hud,  84-163;  38-237;  46-394;  fM>- 
14S. 


72;    185-183;    140-613,    620. 
Misc.     18-673;     26-148;    37-521; 

43-185;    53-350;    54-131;    62- 

92;  67-580. 
N.   Y.   Supp.   44-42;  56-784;  76- 

1076;    78-779;    163-146,   465; 

104-447;     105-844;     114-401; 

116-393;      118-712;      126-41; 

124-782;  126-1045;  186-273; 

141-225. 
St.   RepT.  48-607. 
ClT.   Proc.  6-410. 
Abb.   N.  C.   22-211. 
N.  Y.  Ann.  Cas.  4-860. 
Bvbd.  1. 

N.   Y.  65-525;   122-107. 

Hun,  78-545. 

App.  Div.  32-61 ;  106-565  ;  118- 

179;    136-627;    146-617. 
N.  Y.  Supp.  29-619;  52-281. 
Abb.   N.  C.  27-261. 
.Siib€l.  2. 

App.   Dlv.   130-627. 
MlBC.  78-06. 
Svbd.  3. 

N.  Y.  96-317;  141-286. 
Hud.   25-16;   27-529;   36-322. 
App.    Div.    130-627. 
Misc.  19-249. 
N.  Y.  Supp.  138-693. 
St.   Repr.  52-818. 
Snbd.  4. 

App.    Dlv.    130-627;    140-620. 
1949. 

N.    Y.   55-525;   57-161;    128-120. 
Hun.    15-204;    16-219. 
App.   Dlv.   8-468;   119-420. 
N.    Y.    Supp.    164-447;    165-844; 

118-712. 
Ul8C.  53-470;  54-131. 
J960. 

N.   Y.  36-569;  40-511;  57-161. 
App.   Dlv.  38-271}. 
Misc.   92-99. 
Kejes,  2-111. 

N.  Y.  Supp.  118-712;  156-171. 
N.  Y.  Ann.  Cas.  6-260. 
1951. 

N.  Y.  78-535. 
N.  Y.  Supp.  118-712. 
1952. 

N.  Y.  Supp.  118-712. 
How.  Pr.  11-418. 
H.nrb.  26-437. 
19B8. 

N.  Y.  161-580. 


Hun.  32-612. 

N.  Y.  Supp.  118-712. 
1954. 

App.  Div.  119-422. 

Misc.  43-188;  54-132. 

N.  Y.  Supp.   118-712. 
1955. 

App.  Dlv.  5-415;  136-628;  136- 
184. 

N.  Y.  Supp.  118-712;  120-41. 
1956. 

N.  Y.  128-120. 

App.  Dlv.  8-460. 

N.   Y.  Supp.   118-712. 
1957. 

N.  Y.  9-340. 

Hun,  9-708. 

App.   Dlv.   123-37. 

N.    Y.    Supp.    167-868;    148-160. 
1958. 

Misc.   35-717;   92-99. 

N.  Y.  Ann.  Cas.  6-260. 

N.   Y.   Supp.   156-171. 
1961. 

N.  Y.  39-506. 

App.    Dlv.    137-865. 

N.    Y.    Supp.    122-852. 
1962. 

Hun,  68-243:  63-211. 

App.    Dlv.    52-595;    114-225. 

nT  Y.   Supp.   100-81. 
1965. 

N.  Y.  67-585. 
1966. 

N.   Y.   37-586;   19-83;  217-29. 

Hun,   7-114;  40-197. 
1JKI9. 

N.  Y.  63-202  ;  12-522  ;  134-301 ; 
207-*jr»  ;    21.3-4. 

Hun,   54-438;    58-243. 

App.      Dlv.      37-121;      147-669; 
158-327:   161-438:   170-475. 

K.    Y.    Supp.    55-1130;    146-801. 
1973. 

X.   Y.  213-9. 

nDiv.  158-334. 
.   Supp.  143-389. 
1074. 

App.   Dlv.   161-438. 

N.    Y.    Supp.    146-801. 
1977. 

N.   Y.   l.TO-471. 

N.   Y.   Supp.   156-950. 
1978. 

N.   Y.   Supp.   156-950. 
1979. 

N.  Y.   Supp.  156-950. 
1986. 

N.  Y.   Supp.   150-950. 
108.3. 

N.  Y.  27-45:  49-125:  62-576;  65- 
525;    62-186:    86-117;    101-539. 

Hun,   90-148. 

App.    Dlv.    140-617. 

Misc.    19-673:    €57-578.- 

N.  Y.  Supp.  124-782  ;  125-1045  ; 
141-225. 
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Hun,  40-316. 

App.   Dlv.  30-96;  44-468. 

Misc.   37-521. 

N.  Y.  Supp.  7R-1076;  150-960. 
1&8S. 

N.  Y.  62-570. 
1080. 

N.  Y.   Supp.   104-447. 

App.      DIv.     61-147;      118-179; 
119-419.  * 

Misc.   64-132. 

Civ.    Proc.   2-296. 
1&90. 

App.  Dlv.  127-647. 
19&1. 

Misc.  8-153:  34-25.  84. 


N.     Y.     Supp.     20-329;     09-451: 
166-1035. 

Civ.  Proc.  23-419. 
1992. 

App.    Dlv.   127-909. 

Misc.   67-81. 

N.  Y.  Supp.   107-1020. 

Civ.  Proc.  6-297. 
1993. 

N.   Y.    129-360. 

App.  Dlv.  86-412. 
1994. 

App.  Dlv.  48-560:  86-409. 

Misc.  35-676;  40-134;  68-305. 

N.     Y.     Supp.     «2-897;     72-350; 
109-321;   166-1085. 
1996. 

Misc.  29-55. 

N.   Y.  Supp.  61-961. 
1997 

N.   Y.   136-522. 

App.    Dlv.    10-394;    26-110;    60- 
289;  S8-586. 

Misc.  «2-;U5. 

,  N-   Y.  Supp.  85-193;  114-1077. 
1998. 

App.   Dlv.   167-801. 
-..mo^*   ^°P^-  ^^--^Ol;   142-511. 

CIv.    Proc.    15-19,   379. 
2000. 

Misc.   67-.S4. 

N.  Y.   Supp.  107-1020. 
204»3. 

CMv.   Proc.  16-19. 
2004. 

Civ.   Proc.    16-19. 

App.   Dlv.   157-301. 

Misc.    57-35. 

N.   y.  Supp.   107-1020. 
2005. 

Hun.  64-376;  76-120. 

Misc.   8-153. 
2<>O0. 

MJsc.    67-35. 

N.  y.   Supp.  107-1020. 
20«»7. 

N.   Y.   Supp.   107-949. 
App,   Div.  123-274. 


2008. 

N.  Y.  188-476. 

Misc.  14-33. 
2011. 

N.  Y.  183-475. 

N.  Y.  Supp.  36-287. 
2016. 

N.  Y.  122-238;  18T-418. 

Hun,  88-260. 

App.  Div.  81-122;  67-143.  SH 
T6-365:  77-149;  86-12;  13J- 
171;    189-472. 

Misc.  13-678. 

^\rXk  *^°PP-  ^*8-279;  78-17-. 
1026:  114-208. 

Abb.  N.  C.  S8-182. 

N.   Y.   188-210;   2ie-539. 

Hun,  84-169. 

^R^n  .?.i^\J2^"3^'  ''5-36.^:  >«• 
12:^»3-197;  129-499;  laKJJi-. 

161-562. 
Misc.    14-617;    27-458;   83-309. 

^«?L-  ®^IPP-  *«-118:  78-175:  «- 

245;    138-581;    lM-595. 
Civ.   Proc.   11-180. 
Week.   Dig    22-5115. 
Sabd.  2. 
Hun.   82-537:   88-282:  88-2ea 
App.  DiT.  28-386;  152-368. 

N.   Y.   136-81. 
Hun,  69-323. 

^%o  ^^Zie  ?.?rl84:    47-385:  •* 
322:     76-365:     129-499:    l.XI- 

IILJ    150-777,    782;    157-101: 
168-557, 

Misc.    19-678;    29-455;   71-354. 
N.  y.  Snpp.  61-1093:  62-211:  74- 
o.'^^.'  'P-ITS;  142-511. 
St.   Uep'r.  36-750. 
Abb.   N.   C.  29-177. 
Sabd.  3. 

Hun.  46-409. 
2018. 

App.  Dlv.  76-365;  129-499. 
N.  y.  Supp.  78-175. 
2019. 

N.  Y.  89-460;  186-172;  18T-41R 
App.     Div.    47-387:    57-151;   7»- 
865;    9e^l2i    129-489;    WO- 
562;   161-56L 
Misc.  29-455;  67-34. 
N.  Y.  Snpp.  61-1013:  78-173:  8»- 

245:   107-1020. 
Civ.    Proc.   6-298. 
How.   69-287. 
Snbd.  1. 

App.  Dlv.  81-122. 
Sabd.  6. 

X.  Y.  170-53. 
2020. 

N.   Y.   216-345. 

App.     Dlv.    47-384:    7»-3e5:   »4- 

402:  160-552. 
Misc.  67-82. 


NOT£S. 


^ 


N.     Y.     Siipp.    7K-175:    88-343; 
lOT-1020;   155-505. 
2021. 

App.  Dlv.  75-365;  »4-403. 
N.   1'.  Supp.  78-175, 
2022. 

App.  Wv.  75-365;  94-408. 

Misc.  8-153. 

N.   Y.  Supp.  78-175. 


App.  Div.  75-365. 

\.  Y.  Snpp.  78-175. 
2o:£4. 

App.  Dlv.  75-365. 

Misc.  67-38. 

N.  Y.  Supp.  78-175. 
2025. 

App.    Dlv.    75-365 ;    157-301. 

N:  Y.   Bupp.  78-175;  142-511. 
202(1. 

N.   Y.   186-173. 

App.    Dlv.    47-385:    57-142,    lal : 
75-365  :  ieO-481. 

Misc.    S-l.-iS;   2(>-455. 

N.  V.  Sipp.  21»-32«»-  «l-ioo4:  «2- 
208;    78-175;    146-1064. 
Snbd.     1. 

N.   Y.  Supp.  08-201., 
2027. 

App.  Dlv.  7S-365. 

Misc.   1IM178:  67-35. 

N.    Y.   Supp.   78-17o;   107-1020. 

a«28, 

App.   Dlv.  31-122;  76-;u;5;   127- 

909. 
Ml«c.  10-678;  67-40. 
N.  Y.  Supp.   78-175;  107-1020. 
2028. 

App.  Dlv.  75-365. 
N.  Y.  Supp.  78-175. 
20SM>. 

App.  Dlv.  76-365. 
N.  Y.  Snpp.  78-175. 
2<»S1. 

N.   Y.  100-20;  111-584. 

Hnn.    .**1-841:   80-73. 

App.  Dlv.  e-417;  81-123;  57-1 4S; 

75-365 :        70- 1  .'UJ :        1 29-64  ; 

180-500;    140-479'    100-481. 
Misc.    a2-218;    ^2-42.>. 
N     y.   Supp.  <J5-71T:  «K-r,0:  7V- 

175;    70-1040:    113-504:    125- 

4«3;  131-349;  145-1064. 
ITow.  07-U1. 

2o:i2. 

N.   Y.  07-212. 
.Hnn.  25-307.  noO:  92-.179. 
ADp.    Dlv.    57-148:    70-133:    S-""- 

104;      MO-12:      133- IS.-);      150- 

549:    151-502;    I«a-?>16. 
Misc.    87-635 :    08-30S  ;    74-496. 
N.  Y.  Supp.  7*-2Sn:  7!>-1040:  s:«- 

136.    245;    117-524;    123-686; 

124-1074;    130-854  :    150-.^.!m. 

riv.   Proc.   11-180:   13-214.   :n.3. 

TInw.    N.    S.    1-135. 
Kiib«1.  1. 
Hun.  84-465. 


Snbd.  2. 

X.    V.    100-20;   128-185. 

Hun,    31-393.    405;    81-341:    88- 
26t:  02-477. 

App.    Dlv.    6-421;    23-386;    130- 
501  :    150-549.   5.'>5. 

Misc.    24-582;    71-353. 

N.    Y.    Supp.    34-734;    128-610. 

riv.    Proc.    7-409. 

Abb.  N.  C.   »5-463. 
Sutul.  3. 

ITun.  32-594. 

Misc.   8-158.   166. 
Snbd.   4. 

App.    Dlv.    121-314. 
2033 

N.  Y.  100-20;  142-6,'?0:  102-442; 
187-27. 

Hnn.    25-.'?07;    34-393.    465;    40- 
44;  64-455. 

App.    Dlv.   C-421;   67-148. 

MlRC.  24-532. 

N.  Y.  Supp.  88-135. 

St.   Rop'r.  46-598. 

Civ.  Proc.  9-406;  18-313. 

How.   N.   S.  1-135. 
Snbd.  1. 

X.    Y.    100-23. 

Hun.  48-590. 

siihii.  a. 

Hnn.    25-590. 

Sf.   Rep'r.  46-577. 
^iibd.  4.  t 

ITnn.    25-.'>90:   48-590. 

Apn.    Dlv.  86-104. 
Snitd.  5. 

Hnn.  48-.590. 
Sohd.  6. 

App.   Dlv.  34-588:  86-194. 
2034. 

N.  Y.  100-20;  128-180. 

Tli'n.  25-.-»S7;  e4-45.-i:  75-281:  92- 
379,   477. 

App.   T»lv.  6-421;  23-386:  57-148. 

MIso.    8-infi. 

N.    Y.    Supp.   123-686. 

Abb.    N.    r.    15-461. 
2035. 

N.   Y.   207-368. 

App.    Dlv.   57-148. 

Misc.   61-306. 
2030. 

Hnn.  50-243. 

N.   Y.   Supp.   100-508. 

MlBC.    71-354. 
2037. 

N.   Y.   100-20. 

TTrn.   77-96. 

Mi.sc.  65-119. 

N.  Y.  Snpp.  119-825. 

riv.   Proc.  14-28. 

Or.   Rep.  3-D47. 
2038. 

N.  Y.   162-441. 

Hi'Ti.   4S-166. 

App.      Dlv.      140-93;      157-801; 
100-480. 


1O03 
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MlBC.  50-610. 

N.  Y.  Supp,«l-1095;S(«-837;  9»- 
153:  116-62;  142-611;  146- 
1064. 

St.  Uep'r.  B3-936. 

Civ.   Proc.   14-244. 
Snbd.  1. 

N.   y.   111-587. 

Hun.   47-600.     ^ 

App.   Dlv.  38-118. 

Misc.  28-466. 
Subd.  2. 

Hud,  41-194. 

App.   Div.  ST-71. 
203d. 

N.   Y.  128-180:  215-343. 

App.  Div.  0-417;  58-135;  133- 
186;  160-644;  151-261. 

Misc.    33-400:   34-699. 

N.  Y.  Supp.  68-59:  llT-524 : 
185-467:    154-965. 

Civ.  Proc.  14-28. 
2041. 

Misc.  8-158;  84-25. 

N.   Y.   Supp.  29-329:  69-451. 
2042. 

App.  Div.  67-161. 
2050. 

Misc.  10-249 ;  74-252. 

N.  Y.  Supp.  133-986. 

Civ.  Proc.  13-198. 
Sabd.  1. 

Anp.    DiT.   11-829. 
2061. 

N.  T.  Supp.  133-936 
2054. 

Hun.  41-188. 

Cr.  Rep.  4-289. 
2057. 

Hun.    41-188. 

Cr.   Rep.  4-289. 
2058. 

N.  y.  96-381;  188-440;  206-46; 
215-3r>0. 

App.  Div.  6-424  ;  104-48 ;  120- 
817;  189-472;  150-545;  168- 
558 

N.    Y.    Supp.    93-277;    124-47: 
185-274. 
9^059. 

N.    Y.   107-607. 

App.  Dlv.  2-103 ;  125-139  ;  146- 
862;  160-779. 

N.  Y.  Supp.   109-531. 

Civ.   Proc.  14-241. 
2064>.  ^. 

App,  Div.  68-234  ;  f  139-472  : 
150-916. 

N.  Y.   Supp.   124-47;    135-694. 

Cr.   Uep.  3-457. 
2001. 

App.  Dlv.  150-916. 
2062. 

App.   Dlv.  150-916. 

App.  Div.  31-122;  104-48;  lOO- 

482. 


120-9S 


N.  y.  Supp.  114-209;  145-1064: 

164-965. 
2067. 

N.  Y.  142-278. 

Hun.  65-288:  70-502. 

App,     Div.      107-229 

156-388 ;   169-895. 
Misc.  31-550. 
N.    T.    Supp.    66-559;    94-1101: 

142-366;    155-727. 
Civ.   Proc.    15-37y, 
N.  Y.  Super.  64-184. 
2068. 

N.    Y.   136-76. 

Hun.  50-479:  68-514. 

App.    Div.    20-27;    50-288;  MC- 

87;    138-561. 
Misc.  61-113. 
N.     Y.     Supp.     46-645;     63.S'^'^ 

110-148;    114-307;    123-2»4: 

154-965. 
Abb.  N.  C.  29-177. 
2069. 

N.  Y.   135-76. 

App.      Dlv.      126-87;      138-561; 

161-946. 
N.    y.    Supp.    116-148;    12a-2M. 
S07O.  _ 

X.   Y.   99-620;    162-96;   135-522; 

149-223,    418;    209.452,     ^ 
Hun.     34-684;     47-645:     65-296; 

70-5<«:  91-311. 
App.    Dlv.   6-254:  8-552:  l»-50fi 

537;    20-50,    342;    33-324.   GS 

36-519:     44-400:     48-560:    4^ 

124:  52-180:  53-94:  79-43:^5*- 

409;     99-94;     107-229;    H^- 

98;   145-664. 
Misc.     12-469:     14-42,    213:    1«- 

306:     17-674:    19-673:    27-3ST: 

33-701;    39-360.    454;    42-117; 

61-75;   69-205. 
N.  Y.  Supp.  .^S-IK^:  46-727.  «^ 

60-703:     62-897:     66-58,     «« 

68-1106;      79-828;      94-1101; 

156-1035. 
N.  Y.  Ann.  Cas.  6-355. 
2071. 
App.  Dlv.  44-401. 
Alisc.    64-344. 

N.   y.   Supp.  6O-703;   104-1». 
N.  Y.  Super.  64-184. 
2072. 
Hun.   70-562. 

App.  Dlv.   156-888:   169-895. 
Civ.  Proc.   19-175.  • 

N.    y.    Supp.    166-727. 
2073. 

Hun.  80-453. 
N.   Y.    Supp.   154-407. 
2074. 
Hun.  80-45.1. 

App.   Div.   166-388;  169-895, 
3075. 

Hun,  50-105:  80-454 

App.    Div.   6-28;   106-566;  114- 


1094 


N0TB8. 


171 ;  138-561  ;  166-388  ;  lOD- 

895. 
N.     Y.     Supp.     04-754;     99-593; 

123-294;    155-727. 
ClT.   Proc.  16-379. 

N.  Y.  164-289. 

Add.  Dlv.  6-28;  20-9;  38-414; 
50-288;  67-446;  74-217;  114- 
171;    138-561. 

Misc.   22-384;   27-570. 

N.    Y.    Supp.    99-593;    123-294; 

154-407.       • 
N.    Y.   Sup«»r.   54-184. 
Wetfk.   Dip.  11-87. 
2077. 

Hun,  46-290. 

App.    Dlv.    6-28:    20-12;   45-158; 

89-92;    138-560. 
N.    Y.     Supp.    61-149;    85-438; 

124-746. 
St.  Repr.  11-408. 
20T8. 

App.  Dly.  89-02 ;  156-388 ;  169- 

895. 
N.  Y.   Supp.    124-746;    156-727. 
2079. 

ifisc.  27-339. 
N.  Y.  Super.  54-184. 
N.  Y.  Supp.  124-746. 
2080. 

Hun,  90-530. 
App.   DI.'.  50-288. 
N.  Y.  Supp.  63-993;  154-407. 
2082. 

N.   Y:   15O-280. 
Hun,    91-319. 

App.  Dlv.  24-567;  37-414;  45- 
153;  46-314:  52-375:  74-217: 
77-i500;  78-347;  82-571;  118- 
316;  123-278;  120-88;  138- 
560;  189-92. 
Misc.    13-734;   20-2S,   39;   28-40; 

33-352. 
N.  Y.  Supp.  49-760:  61-149,  655; 
68-446;    78-1051;    79-989;    91- 
900;    107-1101;    123-294. 
Civ.  Proc.  19-416. 
N.  Y.  Super.  58-66. 


Hun,  91-319. 

App.    Dlv.    44-458;    74-217;    77- 

500;    78-344;     123-278;     126- 

87 
Ml8c'.  12-470:  13-734;  20-29;  45- 

183;  92-99. 
N.    Y.    Slum.   35-213;  61-41;   77- 

521;     78-1051;     79-989;     91- 

900;  107-1101;  110-148;  156- 

171. 
St.  Rep'r.  8-202. 
N.   Y.  Super.  54-184. 
How.  61-57. 
N.  Y.  Ann.  CaB.  6-248. 
2084. 

N.  Y.  194-188. 
Hun,  60-479. 


App.  Dlv..  74-217;  77-500;  128- 

-278;  126-88. 
Misc.  33-352;  45-182;  61-113. 
N.  Y.  Supp.  77-521;  78-1051;  91- 
900;  107-1101;  110-148. 
2085. 

App.  Dlv.  113-316. 
2086. 

Hun,   78-303;   83-239;   194-187. 

App.   Div.   39-639:     42-251;     68- 
350;  96-77;  129-81. 

Misc.  9-406;  83-352. 

N.    Y.    Supp.    68-446,    1101;    88- 
493;  113-367;  18O-1043. 

How.  4M-523. 
2087. 

N.  Y.   77-505. 

App.   Dlv.  46-814;  48-432;   118- 
316;    138-562, 

Ml.sc.   73-271. 

N.    Y.    Supp.    128-294;    130-865. 
2088 

N.  Y.   118-101;  151-386. 

Hun,   91-319. 

App.     Dlv.    9-59;    20-11 ;     116- 
850;    139-94. 

Ml9c.  13-734;  20-28;  31-560;  88- 
596. 

N.  Y.  Supp.  85-213:  49-760;  64- 
681;  121-819;  128-845;  155- 
488. 
2089. 

N.  Y.  Supp.  130-865. 
2090. 

N.   Y.   188-222;  142-278;   184- 
32. 
2091. 

N.  Y.  186-394. 

App.   Dlv.   1O5-602;   145-581. 

Misc.  58-805. 

N.   Y.    Supp.   109-321. 
2092. 

N.  Y.  184-82. 

App.  Dlv.  112-429;  145-531. 

Ml.sc.    32-4. 

N.   Y.    Supp.   66-129;   98-557. 
2098. 

N.  Y.  184-32. 

App.  Dlv.  145-531;  150-181. 

Misc.  32-4. 

N.   Y.   Supp.   134-910. 

Week.   Dig.   10-394. 
2094. 

N.  Y.  184-82.- 

App.  Dlv.  51-104;  145-581. 
209&. 

N.  Y.  184-32. 

App.  Dlv.  146-581. 
2O90. 

N.  Y.  184-32. 

.App.  Div.  145-581. 
2097. 

App.   Dlv.   55-260. 

Misc.    41-290:    54-81. 

Werk.  Dig.   10-394. 

N.   Y.   Supp.    1O3-1081. 
2099. 

App.  Dlv.  113-316. 
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Misc.  41-290,  431. 

aioo. 

App.   Dlv,    73-340;  79-24. 
N.    V.  Siipp.  70-905. 
How.    01-514. 

:2ioi. 

App.    Dlv.    120-818. 
N.  Y.  Supp.   1O5-809. 
2102. 

N.   Y.   186-394. 
App.    Div.' 120-818. 
N.  Y.   Supp.  105-809. 
2110. 

How.   07-124. 
2120. 

N.    Y.    48-r.l3:    51-442;    5S-547; 

55-000;    OK-463;    7b-582;     85- 

655;      105-1J)9:      100-64,      671; 

110-495;       112-608;      121-551; 

131-408;       130-55:        147-.S,37; 

152-311,     430:     153-3S1;     154- 

437;      158-421;      100-47,      473; 

168-488. 
Hun,     25-G02;     44-172;     58-100, 

598;   72-369. 
Add,     Dlv.    4-544;    7-294;    26-3; 

27-53L>:     ,TJ-1S2;     43-378;    44- 

241:     51-200;     63-430:     6S-197: 

77-140;    H1-X18;    86-276;    lOl- 

41»7:    116-SJil:    123-r.04;    124- 

1-55;    127-853:    166-540. 
Misc.   30-64:i;   51-191:   53-.'?07. 
N.    Y.    Supp.   6-ii31;    58-649;  60- 

015  ;  71-700  ;  74-1 4  :  04-1107 ; 

108-49,    726;    133-931;    152- 

113. 
St.    Hep'r.   35-413;   70-844. 
Civ.    Proc.    10-318;   30-398. 
Abl>.    N.   C.    14-495. 
Salxl.  2. 

ITun.   5S-.598:   72-^69. 
App.    Dlv.    41-546;    107-274. 
Misc.    27-39. 
St.   Uop'r.  38-730. 
2121. 

N.     Y.     14,3-166;    152-216      166- 

462. 
Hnn,  88-139. 
App.    Dlv.    4-544;    22-177;    77- 

150:    160-666. 
X.   Y.    Supp.   47-1023;   146-44. 
2122. 

N.    Y.    166-473;    207-110;    217- 

75. 
riuri.'  4l)-476;  58-508;  61-88:  88- 

1.S9. 
App.' Dlv.    4-.-44;    77-1  r.n-    mi- 

427;     106-46;     112-98;     152- 

577;    160-666;    168-873. 
N.  V.   Siipo.  3l-.->02:   4O-S40!  71- 

1045;    02-22;    07-1115;    137- 

40,^:    143-716;    116-44;   154- 

539. 
St.    Hop'r.    32-543;   30-615. 
Snbd.  1. 

N.    Y.    104-370;    140-1;   166-210, 
Hun,  21-527;  88-138. 


App.    Dlv.  4-2a';:  25-93:  43-d40; 

57-136;    64-239;    152-577. 
Misc.  91-289. 

N.  Y.   Supp.  60-127;  155-28. 
St.   Kep  r.   3<J-1004. 
Subd.  2. 

N.  Y.  120-549:  152-216l 

Hun,     28-.TJ9:     57-282;     00-232; 

61-60;   152-578. 
App.    Div.   4-205;  8-387. 
Misc.  27-458. 
St.    Rpp'r.    36-1004;    88-22, 

38-610.  739. 
Civ.  Proc.  16-128. 
Abb.  N.  C.  14-495. 
Sabd.  3. 

App.  Dlv.  106-46. 
St.   Rep'r.   8-722;  29-368: 
21**3. 

App.    Dlv.    77-150;    161-734. 
2124. 

App.  Dlv.  62-492:  77-13a 
N.  Y.  Supp.  71-137. 
2125. 

N.    Y.    126-360;    162-388;    160- 

163. 
Hun.     22-551;     47-407;    64-20$; 

66-03;  82-6. 
App.    Div.     6-46S:     22-165:    W- 

278:    41-497;     47-.V.2:    51-2tn:; 

63-624;    77-1,50;   83-61;  87-:.,<i: 

100-184.    191;    102-334:    106- 

46,     90;     122-284;     1S3-504 ; 

164-249. 
Misc.      14-119-     30-647:     3»-«Q: 

42-118;  84-202. 
N.     V.     Supp.     3«-1107:     53-7». 

58-670:    W>-614.     lOCfM    «I3-*T? 

64-269.    676;    82-626:    91-6ri 

02-444;  04-319;  0«-8«7:  !«»«- 

968;    1T7-676;    143-716;   14«- 

919 
St.   n'ep'r.  69-623. 
N.  y.  Auu.  Cas.  2-246. 
2126. 

N.  Y.  126-363. 
Hun.   22-515. 
App.  Div.  77-150. 
St.  Rep'r.  32-5^3. 
Week.    Dlv.   16-290;   11-116. 
Stibd.  3. 

N.  Y.  Supp.  3-142. 
21 2T. 

N.    Y.    102-630;    164-369:    1»5- 

245:  20T-80. 
Hun,   76-149:  82-339. 
App.     Div.     15-.-6:     17-2a^:    22- 

174;  27-5.^3;  36-52;  <U-23n:  7C- 

144;     77-150:     87-50:     90-41 » 

100-190,    191;    131-162;   16>- 

195. 
Misc.   0-251;   30-04,^:  40-13I. 
N.  Y.  Supp.  50-506;  71-1044:  78- 

942;    81-820;     91-258;    107- 

689;  116-275. 
2128. 

App.  Dlv.  36-53;  T7-13a 
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2129. 

N.   Y.  07-37. 

Iluo,  25-186;  80-488. 

App.   DIv.  1-187;  17-202;  7^-509; 

77-150. 
Mij«c.  40-135. 
N.  Y.  Snpp.  30-484;  78-338;  81- 

280. 

DIv.   77-150. 


48-e02. 

DiT.  34-597;  77-160. 
30-452. 

,  Siipp.  80-194, 
N.  C.  10-38* 


App. 
*^1S1. 

HuQ, 

App. 

Mine. 

S.   Y 

Abb. 
2132. 

N.    Y.  ieO-4S6. 

Hun,  40-17e. 

.\pp.   Dlv.  77-150. 
2fA:s. 

N.  Y.  181-806;  214-602. 

I  lull,   4W-20<J. 

App.   Dlv.   r>H-345;  77-150. 

Misc.  02-315. 

N.   Y.   Supp.  68-1058;   114-1077. 

"  N.  Y.  148-167. 

App.  Dlv.  77-149  ;  99-415  ;  103- 

395;  146-184;  149-672. 
Misc-.  0,^-1  la. 

N.  Y.  Supp.  91-258;  92-1112; 
130-567;   134-241. 

X.   Y.  lt2-235;  149-554. 

Ilun,    04-.^37. 

App.  Dlv.  50-59:  5.3-342:  77-150; 
78-434  :  80-282  ;  99-415  ;  103- 
3n."»;  111-3J)6;  1fJ4-r>r.3;  140- 
59:  146-134;  149-672;  160- 
666. 

Misc.    7-217:    57-3.0. 

N.  Y.  Supp.  8O-.300; 
97-700;  106-1079; 
124-328;   184-241. 

CMv.    I'roc.  19-318. 
2186. 

N.  Y.  73-437. 

Hun,  0-62,^  652:  80-487. 

Ann.     Dlv.    17-562:    45-504;    75- 
77-150 ;     78-434 ;     140- 


92-1112: 
119-641; 


App.   Dlv.  27-75;  45-504:  50-58: 

51-198:     53-342.     617;    58-345; 

77-150;  88-52;  86-280;  07-285; 

99-415:       113-31G;      114-169; 

129-268:    132-609;    149-672; 

166-457 ;  160-667. 
Misc.   14-177. 
N.   Y.   Supp.   25-874:  35-89,   463; 

61-400;    66-707;   68-1058;    89- 

929;   91-258;    118-861;   117- 
134-241. 


77- 


61-85:   91-99. 

Dlv.    39-34;    46-505; 

;  99-415  ;  146-186, 

14-178. 

Supp.  25-874:  35-463;  54- 

:    61-400;    91-258;     180- 


.569 ;. 
'135. 
N.   Y.   Supp.  30-494;  78-833;  80- 

800;  13O-067. 
Abb.   X.  r.  10-38. 
Week.  Dig.  10-,300. 
'*137 

N.  'y.  110-509;  181-306. 
Hun.  92-14. 

App.    Dlv.   77-150:   149-672. 
Misc.  40-135. 

N.  T.  Supp.  81-280;  134-241. 
3138. 

N.    Y.    106-64:     119-502;     149- 

554;    166-170. 
Hun.   19-0:  25-111;  72-860;  86- 
515;  90-53;  01-98.  234. 

1097 


81 
2189. 

Hun, 
App. 

150 
MUc. 
N.  Y. 

436 

567. 
2140. 

N.    Y.     72-415;     82-358:     93-97: 

97-203:     98-335;     100-85,   680; 

126-157.     364:     151-664;     152- 

317;    166-164,    476;   212-174; 

214-600. 
Hun.     24-69;     29-126;      38-273; 

45-56,     310;     47-451;     81-313; 

84-60. 
App.    Dlv.    2-444;    6-526;    30-53; 

36-75;    37-45:    64-615;    74-58. 

604:     77-150;     78-259:    86-313; 

92-245;     96-3:     98-620:     101- 

218,    431;    106-232;    110-3.    70; 

1 1 4-;i56 :      1 24- 1 55 :      127-853, 

930;   132-668;   134-604;  144- 

451;  161-842:- 167-702. 
Misc.    l-32<;:  7-200;    14-119;   39- 

450'    60-484 
N.   Y.'Supp.  »5-874:  66-198:  80- 

104;    85-482:    87-72:    88-1060: 

90-194:    91-715;    96-597.    862; 

99-1045:      108-726:     111-924, 

112-139;     122-94'     129-349; 

136-1031;   142-942. 
St.    R*'pr.  9-609;  49-48;  69-623; 

70-846. 
Abb.  N.  C.  17-366:  20-48. 
Week.   Dig.   13-207;   16-156;  17- 

169. 
N.  Y.  Ann.  Oas.  2-246. 
Snbd.  1. 

N.    Y.    14.^167. 
Hun,   58-508. 
App.    Div.    167-702. 
St.    Rep'r.   35-413. 
Civ.   Pro".  9.,338. 
Bvbd.  2. 

Hun,   68-598. 

App.   Dlv.  132-668;   167-702. 
St.   Rep'r.  85-413. 
Sa1>cl.  3. 

Hun,     34-322;     86-185;     44-576; 

47-452;    68-598;     74-170;    85- 
608. 
App.    Dlv.    4-281:    32-182:    132- 

668;  188-173;  167-702. 
X.   Y.    Supp,  23-113;   123-349. 
Civ.  Proc.  9-338. 


NOTBS. 


162-295. 


Siibd.  4. 

N.   Y.    112-609:   119-507. 

App.  Div.  1-5S4  ;  4«266;  26-595  ; 

157-702. 
Misc.    11-229. 
Si.   liop'r.  3G-999. 
Siibd.  6. 
N.  Y.  92-306:  loe-262;  110-49S; 

119-507;   123-637;   142-354. 
Finn.     25-603:     44-295;     0O-234; 

74-2-)4;    92-589. 
App.   Dlv.  2-538;  4-266:  42-368; 

loe-607;    167-702;    103-665. 
Misc.    7-2S0;     13-22:    14-229. 
N.  Y.  Supp.  e-395  ;  94-366.  477. 
St.    Uep'r.    11-577:    15-110;    20- 
913;    27-87,     131;    32-8.'m:    33- 
966;  36-999;  39-613;   48-202. 
Abb.  N.  C.  17-372. 
2141. 

N.  Y.   10O-89:  106-257;  110-494; 
112-507;    126-147.   360;   214- 
601;   216-97. 
Hun.     42-581:     44-293:     00-234; 

01-04:   SI -313:    SH-140. 
App.    niv.   1-70:   22-174:   39-247: 
77-149  ;       80-2S3  ;       124-155  ; 
165-134;  160-411. 
Mlae.  7-206. 
N.    Y.    Supp.    160-35 
2142. 

N.   Y.   182-367. 
App.   Div.  77-149. 
2143. 

App.    Dlv.   42-251;   77-150;    114- 

170;    162-349. 
N.  Y.   Snpp.   49-207;  69-10;  99- 

679:    147-848. 
Abb.  N.  C.  18-246. 
2144. 

N.    Y.    214-601. 
Hun,   22-470. 
App.  Dlv.  77-150. 
Misc.  30-643. 
21 45. 

N.   T.  214-601. 
App.  Dlv.  77-149. 
2146. 

App.   Dlv.  4-544;  77-149. 
2147. 

Hnn,   40-176. 
App.  Dlv.  77-150. 
2148. 

N.   Y.  143-223. 

Hnn,  82-258. 

App.    Dlv.    57-151:    77-149;    86- 

12;  129-499;   160-666. 
Mlsr.   34-25. 

N.  Y.   Supp.   114-499;  146-44. 
2231. 

N.  Y.  28-55:  169-.390  ;  208-1 08. 
Hnn,    25-270  ;   49-346  ;   50-241 ; 

90-541. 
App.    Dlv.    52-144:    54-628:    56- 
539;     64-373:     68-116:     76-96;  I 
91-438;    112-114,    119;    119-1 

lOOS 


527;  132-391;  134-267;  142- 
594;   149-567;   16e-578. 

Misc.  9-47,  96:  10-746,  19-521: 
21-479:  27-75S!  37-4S0:  3»- 
347  ;  40-548  ;  41- "32  ;  43-4$«o; 
4«-2o4;  47-632:  50-149,  Wl; 
58-216.  546;  59-487;  636-231, 
498,   613;   67-546. 

N.  Y,  Snpp.  19-.'l33;  47-563:  5t- 
712;  72-103;  74-243;  75-l(*n: 
84-584);        85-335;        8S-2S2: 

1O9-808;  110-1044;  li3-l«X>S: 
114-771;  115-256:  116-<»1. 
121-613;     123-379:     127-438; 

128-054;   133-959. 
St.  Rep'r.  28-61;  40-079;  52-42L 
Civ.    I»ri>c.    14^347;    16-447;   IT- 

227;  19-217. 
Daly,  13-275. 
N.   Y.  Ann.  Cas.  9-261. 
Snbd.  1. 
N.    Y.    38-451;    44-489:    K1-S89; 

76-301.  674;  127-175. 
Hun,  87-8. 

App.   Dlv.  5-590;  62-141. 
MIbo.  N-180:   ll-.3ol:  25-722:27- 

686 ;  42-226 ;  61-229 ;  62-«41 : 

8(1-639;    88-1.S3. 
N.   Y.    Supp.   9-24:   04-1057:  91- 

712 ;      115-1090 ;      lie-1118 : 

141-9.'S9:    151-783. 
St.  Rep'r.  53-58. 
Week.    Dig.    20-367. 
Sabtl.  2. 
Hun,   69-591. 
App.    Dlv.    11-264:    41-S82:  68- 

117*   127—81*' 
Misc.  '20I349,  "612:    22-789;  «- 

645  ;  24-734  ;  25-598  :  80-6SS. 
N.   Y.    Snpp.    5-364;   45-918:  5S- 

107;    53-785;    66-155:    58-4«: 

82-984:  80-16:   102-518;  111- 

856 ;  121-298 ;  123-253 ;  141- 

959;   156-.351. 
St.    Rep'r.    29-654;    49-717;  82- 

490;  63-389. 
Snbd.  8. 

App.   Dlv.   134-267. 
Misc.  11-355:  76-488. 
N.  Y.  Supp.   104-748:  118-949. 
St.  Rep'r.  29-654. 
Olv.   Proc.  8-178;  18-41& 
Snbd.  4. 
Abb.  N.  C.  21-312. 
Daly,  11-163. 
Snbd.  6. 

Misc.    16-60;    19-540:   64K-149. 
N.  Y.  Supp.  98-194 ;  131-691. 
2232. 

N.  Y.  182-234. 

Hun,  84-340. 

App.   Dlv.    76-96:   119-12. 

Misc.   58-546;  a2-.ni7. 

N.    Y.     Supp.     56-761:    61-524: 

96-775;    109-808;    118-1058; 

144-320. 
Civ.   Proc.  9-429;  12-8Sa 


1 


NOTES. 


1 


N.  Y.  Ann.  Cas.  9-261. 
Sm^d.  1. 

N.  Y.  84-287 ;  182-234. 

Misc.  26-680. 

N.   Y.  Supp.  88-10e7. 
Snbd.  2. 

ITiin,   52-330:  85-452. 

App.   Dlv.  46-210. 

Misc.  24-735;  48-187. 
Snbd.  8. 

Uun,  68-90. 

Misc.   18-418. 

St.  Rep'r.  68-60. 
Sal»<l.  4. 

N.   Y.   102-203. 

Iliin.  41-101. 

App.  Div.  R2-217;  62-269;  87- 
63:   148-692. 

Misc.  5S-21S:  ft»-543;  62-641: 
66-591;  82-491. 

N.  Y.  Hupp.  H)«-13:  111-413; 
116-1090:  120-811;  182- 
101 H:    144-1:^):    140-514. 

St-   Rep'r.   15-068. 

Abb.  N.  C.  16-85. 


N.   Y.   139-568. 

Hun,  78-409. 

ADD.   Dlv.  50-437;  76-06';  102- 

271 ;  146-476. 
Misc.   0-453:  6.S-.'>46;  61-230. 
N.    Y.    Supp.    O2-460;    100-808; 

113-1058;   114-142;   131-265. 
Abb.    N.   C.   29-56. 
X.  Y.  Ann.  Cas.  9-26L 


N.  Y.  188-229. 

Hun.  28-284. 

App.  Oiv.  68-118;  76-96;   166- 
809. 

Misc.   12-1.50;  68-549;  63-247. 

N.   Y.  Snpp.  116-667. 

How.  60-430;  69-432. 

N.  Y.  Ann.  Cas.  0-261. 
223S. 

N.    Y.   201-458. 

Hnn.  57-234,  561. 

App-    Dfr.    41-883:    46-140:    50- 

4.'^7:    .'S.3-.111:    54-110:    64-373; 

76-06:   8.^-157;    105-553;    113- 

721:    122-586;    132-801;    142- 

594;  144-701. 

MiRC.  9-453:  10-746:  12-637;  14- 
29:  16-320:  18-241:  20-139.  350: 
22-232.  2.34:  2.3-672.  684:  28- 
530:  37-4 SO:  40-204;  42-400; 
52-159:  5.%-240:  56-464:  5H- 
216:  61-83.  228,  234.  028,  6r)3: 
68-23;   67-126;    60-320. 

N.  Y.  Siipp.  30-248;  35-145:  45- 
918:  6a-2W.  303:  55-616:  5S- 
313;  69-563:  60-1040:  66-337: 
72-ia3:  75-1080:  78-948:  80- 
1015:  81-642:  84-228:  86-182. 
804;  99-215;  1O1-803:  107- 
128,  694:  108-725:  100-.-»0: 
118-2.  21,  614;  114-97.  lin, 
142,     415;    116-691;     117-318; 


118-326 ;     121-617 ;     125-466 ; 

126-718;     127-438;     129-715. 
Civ.  Proc.  19-217. 
Abb.  N.  C.  29-56. 
How.  60-439. 
T.  &  C.  1-633. 
N.  Y.  Ann.  Cas.  2-145;  9-261. 
2236. 

N.  Y.  58-323;   139-588. 

App.  Div.  67-191 ;  76-96 ;  169- 


'A 


Misc.   27-726;   40-548;   42-403. 

N.  Y.   Supp.  68-270;   118-1058; 
143-95.   1067. 

How.  60-437. 

N.  Y.  Anil.  Cas.  0-261. 
2237 

App.  Dlv.  76-96. 

Misc.   18-241:   58-546. 

N.  Y.  Supp.  84-580;  169-808. 

Civ.  Proc.  1-446. 

How.  68-3. 

Weel£.  Dig.  11-392. 

N.  Y.  Ann.  Cas.  9-261. 
2238. 

N.   Y.   52-445. 

Hun,  28-284. 

App.  Dlv.  64-373;  76-96;  108- 
521.  523  :  105-553. 

N.  Y.  Supp.  72-103. 

Abb.   N.   C.  13-38. 

Weelc.   Dig.   16-36. 

N.  1'.  Ann.  Cas.  9-261. 
2239. 

Hun,  20-549. 

App.   Dlv.   76-96. 

Misc.   12-150. 

Civ.  Proc.  15-411. 

How.  N.  S.  2-89. 

N.  Y.  Ann.  Cas.  9-261. 
2240. 

App.    Dlv.    11-265;    41-382;    76- 
96;  122-584. 

Misc.    11-355;   40-207;   47-633. 

N.     Y.     Supp.     63-150;     81-642; 
107-604;  121-298. 

N.  Y.  Ann.  Cas.  0-261. 
Svbd.  1. 

riv.  Proc.  8-178:  13-52. 
Snhd.  2. 

App.  Dlv.  105-554. 

Civ.   Proc.  13-52. 

N.   Y.   Supp.  58-494;   128-263. 
Salid.  3. 

MlRC.  30-120. 

N.  Y.  Supp.  61-786. 

Civ.  Proc.  13-52, 
2241. 

Hun.  81-310. 

Misc.    68-353. 

App.  Div.  70-96;  106-554. 

N.  Y.    Supp.   128-971. 

V.  Y.  Ann.  Cns.  0-261. 
2242. 

N.  Y.   182-234. 

App.   Dlv.   76-96. 

X.  Y,  Snpp.   122-421. 

N.  Y.  Ann.  Cas.  9-261. 


1099 


MOTBB. 


2248. 

App.  DlT.  76-96;  106-.554. 

N.   Y.  Super.   69-554. 

N.  Y.  Anu.  Cas.  9-261. 
2244. 

N.  Y.  182-234;  210-272. 

Hun,  64-153:  71-254. 

App.  DlT.  46-243:  63-510:  67- 
50:  72-589;  76-96,  371;  88- 
151;  121-800;  128-864;  187- 
627  ;  189-745  ;  144-701 ;  166- 
272. 

Misc.  9-46;  10-745;  13-41.  250; 
14-570;  20-614;  22-2t>l.  :e68: 
26-682;  28-552;  80-2S7:  88- 
118;  SS-ll'.'i;  41-664;  68-537; 
69-483;  00-60;  61-46;  62- 
498;  68-353;  92-399. 

N.  Y.  Supp.  81-804;  34-163:  49- 
1113;  68-700;  61-684;  68-492. 
64-131:     66-964;     67-189;     78- 


715;  180-274;  141-271;  146- 
195;  147-913;  149-455;  160- 
995;   166-89. 
Civ.    Proc.    15-411;  28-222. 
St.   Rep'r.   6-97. 
Week.    Dig.    26-134. 
N.  Y.  Ann.  Cas.  1-189;  9-261. 
2246. 

Hun.  78-409,  410.  414. 
App.  Dlv.  46-140;  76-96. 
Misc.  23-673;  61-230. 
N.  Y.  Supp.  96-620:  114-142. 
N.  Y.  Ann.  Cas.  9-261. 
2246. 

Misc.  26-781. 
App.   r>!v.  76-96. 
N.  Y.  Ann.  Cas.  9-261. 
2247. 

N.   Y.  76-584. 

Hun,  71-254. 

App.   Dlv.   76-96;   102-687:   112- 

120. 
Misc.     7-184;    47-632;    88-547; 

92-99 
N.     Y.     Supp.     84-144;    98-242; 

109-808;    166-171. 
How.  60-439. 
N.  Y.  Anu.  Cas.  9-261. 

2248. 

App.   Dlv.  76-96. 

Misc.  31-726:  59-490. 

N.  Y.  Supp.   110-1088. 

Civ.   Proc.  16-411. 

N.  Y.  Ann.  Cas.  9-261. 
2249. 

N.   Y.   70-180. 

App.    Dlv.   6.3-511;  76*96;   106- 
342;    139-746. 

Misc.    8-858:    0-46:    27-179;    28- 
552;  43-81;  66-041. 


N.  Y.  Supp.  68-388;  86-514;  88- 
960  ;  99-477  ;  94-463  ;  98-e»i; 
108-41;  118-.326;  156-559. 

Civ.  Proc.  16-41L 

N.  Y.  Ann.  Cas.  9-261. 
2260. 

N.  Y.  69-610. 

App.   Dlv.   76-96. 

Misc.  89-441;  48-81;  64-8S: 
67-647. 

N.   Y.   Snpp.  86-203:  89-514. 

Civ.  Proc.  6-141. 

N.  Y.  Ann.  Cas.  9-261. 
2261. 

App.   Dlv.  14-549;  7e-96. 

Misc.  92-315. 

Civ.    Proc.    19-234. 

N.  Y.  Ann.  Cas.  9-261. 

N.    T.    Supp.    166-559. 
2262. 

App.   Div.  76-96. 

N.   Y.  Ann.  Caa.  9-261. 

2268. 

N.   Y.   169-391. 

App.  Dlv.  42-261;  61-277;  66-1T; 
76-54:  76-96;  120-17:  13«- 
700;  187-2;  166-806;  1«6- 
158. 

Misc.      17-379;      18-476:     2IM7; 

28-467,    696:    84-719;    29-^: 

33-474  ;  88-297  :  39-350 :  4«- 

561;     60-301,     306;    56-«86: 

67-444;    58-218;   66-562. 

N.  Y.  Supp.  47-188:  68-801:  &<- 
1120:  60-515:  64-1007:  67.««: 
72-1026  ;  77-854,  969 :  7»-84»: 
104-906;  106-861:  110-775. 
120-9a?:    121-417.    584:    ItS- 

.  85:  132-360:  142-301:  W*- 
288.  796;  166-670. 

riv.   Proc.  16-840:  19-284. 

N.    Y.    Ann.    Cas.    6-225:   7-10. 
9-261. 
2264. 

N.  Y.  188-108 ;  210-272. 

Hun.  19-220.  .^ 

App.  Dlv.  69-296:  76-96:  91-lS^ 
112-120;    146-606.  _ 

Misc.  9-46:  18-242-  26-682:  3ft- 
678;  47-682:  92-316. 

N.  Y.  Supp.  56-760:  T4-i«n  ?«- 
64  ;  86-919  ;  87-471 :  ISS-^W- 

N.  Y.  Ann.  Cas.  9-261. 
Sabd.  1. 

App.   Dlv.  76-108. 
2286. 

App.   Dlv.   76-96. 

Misc.  46-653. 

N.  Y.  Ann.  Cas.  9-261. 

2266. 

N.  Y.  188-103. 

Hun,  68-552;  78-445.  ,^ 

App.  Piv.  76-96;  112-120;  lO- 

553:    166-802. 
Misc.  18-417;  22-128,   184;  S8- 

461:  68-546,  551. 


IIOO 


NOTD8. 


N.     Y.     Supp.    48-810;    7O-910; 


Dlv.    76-96;    165-802. 
63-461;  68-551. 
.   Supp.   1OO-808;  120-T37. 
Ann.  Cas.  0-2G1. 

Dlr.  76-96  ;  165B-666  ;  166- 


165- 


1O0-27;  109-808;  187-572. 

N.  Y,  Ann.  Cas.  0-261. 
22S7. 

App. 

Misc. 

N.    Y 

N.  Y. 
223.S. 

ApD. 
S07. 

MiBC.  22-135;  5S-551. 

N.    Y.   Supp.   48-810. 

X.  Y.  Ann.  Cas.  9-261. 
22£SO. 

App.  niv:  76-96 ;  162-556 

Misc.    18-419:    22-128;    25-370; 

68-551. 
N.   Y.   Snpp.   109-808;    137-672. 
N.  Y.  Ann.  Caa.  0-261. 
22GO. 

N.  Y.  188-229. 

I  fun,  2H-(;24:  26-303:  34-56.  250 

App.    Dlv.   14-584  :  76-96 ;   106- 

842;   100-635:    142-206. 
Misc.     0-456;     18-417;     50-641; 

92-316. 
N.  Y.  Supp.  04-463;  06-369;  08- 

694;   126-1088. 
How.    61-100;   63-165. 
Week.  DlR.  13-148. 
N.  Y.  Ann.  Cas.  0-261. 
2261. 

N.   Y.   183-229. 
App.  Div.  76-96 

635. 
Misc.   02-816. 
68-165. 
Ann.  Cas.  0-261. 


106-348 ;  lOO. 


How 
N.  Y. 
2262. 

App. 
Mlsc 
N.  Y. 
How. 
N.  Y. 
226a. 
S.   Y 


Dlv.  76-06 ;  134-504. 
14-173;  02-816. 
Supp.  119-570. 
63-165. 
Ann.  Cas.  9-261. 


App. 
6S 


84-627;   144- 


67-444 
143-1067. 


73-415. 

Dlv.  76-06:  127-82. 
46-437;   66-249. 
Ann.  Cas.  0-261. 


73-9:   144- 


1.^2-367. 
Dlv.    76-96 
J59 :  160-26. 
Misr.  i.1-n4S  :  24-278  : 
N.  Y.  Supp.  120-599; 
riv.  Proc.  lO-lRO. 
N.  Y.  Ann.  Ca.«».  0-2G1. 
2264. 
fltin. 
App. 
Misc. 
X.  Y. 
2266. 

N.    Y.   160-300. 
Ilun.    24-n24:   26-270:   67-5n.'l 
App.  Dlv.  69-140:  6.'^-.^14:  76-96. 
Hifc.     14-347:     41-664:     4.3-383; 

69-641  :  61-46  ;  93-471. 
!f.  T.  Supp.  69-184;  78-713:  80- 

lOlS;  118-43. 
St.  Bep'r.  88-852. 

llOl 


Civ.  Proc  4-163;  7-312. 
How.    61-265;    63-3:    66-426. 
How.  N.  S.  8-383. 
N.  Y.  Ann.  Cas.  9-261. 
Subd.  1. 

Unly,  ll-20b. 
Sabil.  Idi. 

N.    Y.  40-227. 
Hun,  24-77,  626. 
App.    Div.    169-417. 
y\\Hr.    .n-lCW;    14-173. 
N.  Y.  Supp.  6-381; 

506. 
Civ.   IToc.   4-159:   11-313;  17-G5: 

19-217:  '2S'222. 
Daly.   11-206. 
2302. 

Ilun.  41-72. 
2320. 

N.  Y.  101-310;  214-203. 

Hun,  37-308:  61-248;  61-107;  64- 

19;  8,1-206:  89-527. 
App.    Dlv.    3-142:    7-347;    8-400; 

23-412;     24-250:     83-116;     43- 

232;     74-ll:{;      80-326;     190- 

668;    124-42.'l:    126-464,    800; 

126-801;     12»-.186;     134-552; 

162-889;    179-291. 
Xllsc.    27-120;    31-342.    345;    32- 

41.5,    541;   33-534;   46-47;   79- 

288. 
N.   Y.'Snpp.  31-941:  44-901:  64- 

984:     66-531;    67-244;    68-904: 

77-42:i:        9:U28;{:        10f#-831: 

119-1004;    119-556;    148-439. 
Abb.  N.  C.  20-102. 
N.  Y.  Ann.  Cas.  9-283. 
2.t21. 

Hun.   64-20;   83-285. 

App.  Dlv.  8-400:  33-116;  43-232 

114-464;    161-165. 
Misc.     18-407;     19-089:     27-120 

61-482  :   79-285  ;   72-258. 
N.    Y.    Supp.    31-941;    199-831 

131-109:    136-145. 
2»22. 

N.   Y.   192-514. 

App.    Dlv.    33-116:    43-232:    46- 

346;    126-801:    166-749. 
"^Msc.    18-407:  ■7-120. 
N.  Y    Supp.   KMI-831. 
Abb.   N.  C.  11-120. 


2323 
'app.     Dlv.    7-348;    34-150;    89- 

.S26:  126-890;  129-586.- 
N.  Y.   187-182. 
Misc.   24-359. 
N.     Y.     Supp.     54-654;    89-917; 

119-1004;   114-261. 
2323a. 

N    Y.  192-8. 

ApD.    Dfv.   67-4:   109-232;   190- 

667;    119-690:    119-173;    138- 

45 
MlsV.  .32-48;   6.3-447. 
X.   Y.  Snpp.  66-105:  67-647;  91- 

814;     96-685;     97-346;     122- 

889. 


NOTSB. 


2824. 

App.  Dlv.  100-232;  125-464. 
N.  Y.  Supp.  100-831. 
2326. 

N.  Y.  192-514. 

Huu.  27-480. 

App.   Div.   34-151:   125-46^  891; 

184-548;   188-45. 
Misc.  15-662;  31-99,  344;  32-48; 

40-47. 
N.  Y.  Supp.  54-654;  64-1035;  68- 

105:  M)-017:  0.3-283;  00-312; 

116-1004;  122-889. 
Abb.   N.  C.  20-162. 
Week.  Dig.  15-327. 
2320. 

N.    Y.    100-39. 

App.     ntv.     110-590;     184-548; 

18T-587;    152-167. 
Misc.  27-120;  34-132;  80-583. 
N.    Y.    Supp.    60-468:    80-917 ; 

04-346;   136-620;   153-701. 
How.  26-402. 
Dalv,  6-51. 

N.  t.  Ann.  Cas.  9-448. 
2827. 

N.    Y.    176-139;    100-39 ;    214- 

204. 
App.    Div.    57-3;   110-.^90;    125- 

890;   184-548;   137-224.  687; 

152-168;   162-890. 
Misc.     31-340:     41-132;    43-587; 

64-119;   80-583. 
N.  Y.  Supp.  48-437  ;  80-917  ;  97- 

.•MG;    110-1004;    llS-.'?77;    121- 

958;   122-468;  148-439;   153- 

701. 
2328. 

N.    Y.    100-39. 

Misc.  31-99;  32-541;  57-672;  64- 

119. 
N.  Y.  Snpp.  64-1035;  67-244;  80- 

917;  1O0-1112. 
2320. 

N.    Y.    100-39. 
2330. 

N.    Y.    100-39. 
App.  Dlv.   127-411. 
Misc.  31-340. 
N.   Y.  Supp.  80-917. 
How.  26-402. 
2331. 

N.    Y.    100-39. 

MlBc.  27-726;  81-340;  67-672. 
N.   Y.  Supp.  80-017;  100-1112. 
McC.'s  Civ.   Proc.  2-47. 
Abb.  N.  C.  7-417. 
2382. 

N.   Y.    100-89. 
Hun.   15-214. 
App.   Dlv.  27-404. 
Misc.  57-672. 
N.  Y.  Supp.  100-1112. 
How.  40-204. 
2333. 

N.    Y.    109-39. 
Hun.  61-34  ;  68-439. 


App.     Div.     101-169;     127-409; 

162-776. 
N.    Y.    Snpp.    91-428;    111-55^: 

147-930. 
2884. 

N.    Y.    199-39. 
App.  Div.  34-2riO:  101-l«n. 
N.   Y.    Supp.  01-428;    165-792. 
Abb.  (N.  S.)  11-209. 
N.  Y.  Ann.  Cas.  9-279,  n. 
2836. 

N.    Y.   109-39. 

Hui..  37-480. 

App.     DiT.     28-412;      113-7.'3: 

137-223. 
Misc.     28-71;    31-99;     32-541; 

46-47»  314. 
N.  Y.  Supp.  69-806;  64-1035;  67- 

244;  93-192;  121-958. 
2886. 

N.  Y.  199-39. 

Hun,  51-138. 

App.  Div.  8-141:  26-166;  07-1^; 

tW-560;    101-168.  • 

Misc.    84-628. 
N.  Y.  Snpp.  49-963;  TS-606:  84- 

15;  91-428;   147-843. 
23364U 

N.  Y.  18T-183 ;  199-39. 
App.  Div.  67-2. 
2887 

App.  Dlv.  18-497  ;  23-412 ;  164- 

828. 
Ml8C.'81-lia 
N.  Y.  Supp.  146-808. 
Daly,  7-156. 
2388. 

N.  Y.  110-3S6. 

App.      Div.      111-899: 

164-828. 
Ml8C.  351-378;  62-511. 
Hun,  19-292. 
N.   Y.   Supp.  93-82. 
Abb.  (N.  S.)  11-200. 
2889. 

N.  Y.  70-101;  192-514. 

Han.  64-20;  76-450;  88-27;  M- 

606. 
App.    Div.    18-498;    33-116;  4S- 

232;     74-113;     76-129;     IH- 

816;  125-466. 
Misc.  6-503;  18-407;  19-688;  80- 

490  ;  34-132  ;  66-16  ;  57-$0. 
N.    Y.    Supp.    77-423:    78-772; 

97-886:   109-831;   114-612. 
N.  Y.  Ann.  Cas.  »-45a 
2340. 

N.    Y.    217-443. 

Hun.  90-504. 

App.  Div.  3-392  ;  4«-2.'K ;  90-60; 

187-341.   346;    160-292;   170- 

872. 
Mi8C.*27-r»01:  60-377. 
N.  Y.  Supp.  68-341;  68-796;  64- 

1077:    00-6.57:    113-4.''»2:    — 

174;  184-1018;  166-713. 
N.  Y.  Ann.  Caa  »-450. 

1102 


162-111; 


NOTBB. 


^ 


App.   Dlv.  48-235;  T6-218;  130- 

Misc.  84-132;  76-584. 

N.   Y.   Sunp.  44-1094;   68-1025; 

187-811. 
N.    Y.  Ahn.  Cas.  O-450. 


N.  Y.  192-514. 

App.    niv.    33-116,    125;    43-234; 

47-348  ;      76-127  ;      130-367  ; 

152-110. 
Misc.  32-48;  84-132. 
N.     Y.     Supp.     66-105:     78-772; 

114-797;  13O-205;  187-811. 
N.   Y.  Ann.  Cas.  O-450. 
2343. 

N.    y.  88-150;   199-39. 

Uun,  61-208;  88-27. 

App.     Dlv.    3-142;    68-320;    79- 

135;   129-586;  137-586;  170- 

874. 
MIso.   19-688:  24-528;  87-734. 
S.  Y.  Supp.  14-1094;  76-467;  79- 

1039;  114-251;   122-468. 


Han.  88-27:  88-527. 

App.   DIt.  8-142;  8-400;  46-308; 

8C-560:   129-586. 
Misc.   19-689. 
N.     Y.     Supp.     81-602;     61-540; 

119-556. 
ClT.    Proc.  8-56. 
2345. 

N.  Y.  186-10;  175-256. 
Misc.  68-600. 
N.  Y.  Supp.  117-300. 
2347. 

Mlsic.  68-661. 
N.   Y.  Supp.  117-300. 
2848. 

N.    Y.    67-231;    72-184:    78-865; 
96-525;  105-605;  106-172;  147- 
678;  171-1, 
Hun.   40-454;  64-20. 
App.     Dlv.    21-185;    28-14;    68- 
188;     69-389;     78-77;     104- 
118;   117-754;   131-283;   139- 
662. 
Misc.    17-252:    20-235;    50-189. 
N.  Y.  Supp.  45-537;  47-487;  51- 
30;    74-1019;    100-421 ;    132- 
412;  144-217. 
St.  Rep'r.  45^-831;  52-445. 
Siibd.  1. 

N.  Y.  157-274. 
Misc.   10-547;  78-138. 
Sf    Rep'r.  29-63. 
ftvbd.  2. 

App.    Diy.    139-662. 
N.    Y.    Supp.    124-278. 
St.  Uep'r.  29-63. 
Svbd.  8. 

I)em.    5-273. 
2849. 
App.  Dlv.  131-238. 
N.  Y.  Supp.  115-692. 


8850. 

App.  Dlv.  88-616. 

Misc.  33-285  :  78-138. 

N.  Y.  Supp.  67-478  ;  132-412. 
2.151. 

Hun,  61-208. 

App.    Dlv.    18-500;   55-468. 

Misc.  30-491. 

N.  Y.  Supp.  68-822:  67-97. 
2352. 

App.  Dlv.  55-463. 

Misc.   24-501;  83-286. 

N.  Y.  Supp.  67-97.  478. 
2353. 

Hun.  61-208. 
2354. 

N.  Y.  Supp.  102-1025. 

App.  Div.  117-754. 

Misc.    50-189. 

N.  Y.  Supp.  100-417. 
2356. 

Misc.  88-286. 

N.    Y.    Supp.   67-478. 
2357. 

N.    Y.    184-376. 

App,  Dlv.  56-487 ;  75-486 ;  159- 
342. 

N.    Y.  Supp.  78-561;  119-722. 
23«%N. 

App.   Dlv.    136-63.  * 

2859. 

N.   Y.   140-162. 

Hun.  75-450. 

App.  Dlv.  55-458;  126-157;  136- 

Mlso.    .1«-409:    64-160;    68-547. 
629;  88-495. 

N.     Y.     Supp.     67-97:     110-622; 
119-722  ;  146-123. 

Civ.  Proc.  23-378. 
2360. 

N.    Y.   171-1. 

App.  Dlv.  55-458. 

Misc.  83-498. 
2361. 

N.   Y.  171-1. 

Hun,  75-452. 

App.  Dlv.  55-458. 

>Iisc.  24-501;  58-629, 

N.   Y.   Supp.  67-97. 
2362. 

Misc.  so-6n. 

N.  Y.  Supp.  64-381. 
2364. 

N.  Y.  101-583. 

App.   Dlv.  28-14. 

Misc.  24-501. 

N.  Y.  Supp.  61-27. 
2365. 

N.  Y.  175.25a 

App.    Dlv.    12-427:    48-434;    C7- 
165;   158-626;   167-957. 

Civ.  Proc.  15-30. 
2306. 

N.  Y.  05-242;  137-290. 

Hun.  26-447. 
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Add.  Dlv.  24-432;  «7-165;   112- 

687:   124-518. 
Misc.   30-71S. 
N.    \.    Supp.    03-304;    73-609; 

lO»-70;    121-237. 
Week.  Dig,  10-589. 
2307. 

Hun,   74-65. 
A  pp.  Dlv.  67-166. 
2308. 

N.   Y.   17S-26& 
Week.  Dig.  11-471. 
2309. 

N.    y.    134-89;    176-256;    184- 

IIC. 
App.    Dlv.   lOH-301,   889. 
II tin.   22-125;   74-66. 
N.    Y.    Supp.    5.V49;j;    152-685. 
Week.  Dig.  11-471. 
2371. 

N.  Y.  71-208;  74-108. 
Hun.  20-447. 
App.   Div.  52-66. 
2372. 

X.   y.   134-85. 
Hun,  74-67. 
App.  Div.  24-482. 
Civ.   Proc.  15-30. 
2373. 

N.   Y.    101-430. 
N.  Y.  Supp.   102-785. 
App.  Div.  117-479;  180-90. 
2374. 

N.    Y.    50-228:    58-677;    62-80S: 

71-208  :      01-648  ;      100-497 ; 

101-439. 
Hun,   02-573:   74-67. 
App.       Dlv.      4.S-43rj;       112-687; 

130-90;    108-889. 
Misc.   3H-582. 
N.     Y.     Supp.     02-1068:     78-82; 

114-289;   152-685. 
St.   Rep'r.   35-008:  42-61. 
Civ.   Proc.  5-281. 
Snbd.  1. 

Huu.  30-32:  32-217:  84-842. 
Civ.   Proc.  5-285. 
Snbil.  2. 

Huu,  32-217. 
Civ.   Proc.  5-286. 
Sulid.  3. 

N.   Y.  82-27. 
n\in,  32-217. 
Civ.   Proc.  5-285. 
Snbd.  4. 

N.  Y.  74-108:  187-294. 
App.   Div.  38-579. 
St.  Rep'r.  48-66. 
2376. 

N.  Y.  100-497 ;  191-441. 

App.       Div.      48-4:tS;      117-480; 

130-90;    150-897. 
Misc.    3S-5S2. 
N.     Y.      Supp.     02-1068;     78-82; 

114-289:    134-648. 
Barb.  00-160. 


2370. 

N.   V. 

App. 

N.  y. 

2377. 

X.  Y. 
2378. 

X.  Y. 
2379. 

N.  Y. 
2880. 

N.   Y. 

App. 

N.  y. 

McC'.' 
Abb. 
2.t81 . 


100-4m 
Dlv.    150-897. 
Supp.   134-648. 

109-498. 

109-498. 

109-496. 

109-4M. 

Div.  48-43& 

Supp.   62-1068. 
ft  Civ.   Proc. 
X.    C.    11-107 


N.  Y.   100-407. 

App.  Dlv.  43-436;   130-89;  13V 

148. 
N.    Y.    Supp.    O2-106S;    114-1»; 

128-304. 
2388 

N.   Y.    111-310;  119-475:   l'^*- 
110:  194I-.S3. 

N.   y.   Supp.    135-360;  127-1(M3 

Civ.    Proc.   15-80. 
2384. 

X.  Y.  157-6.33. 

Unn,   87-143. 

App.    Div.   84-234. 

N.   y.   Supp.    82-838:  82.«90. 

St.    Rep'r.    5-141. 
23.85. 

X.   Y.   ir,7-6,T3. 

^  App.    Dlr.   84-234. 
2380. 

N.   Y.   1 84-11. 'S. 

App.  Div.  12-427;  49-4S4;  LV*- 
626. 
2387. 

N.  V.  4,V71:  08-153. 

App.   Div.    46-210;   82-484;  114- 

64. 
Civ.   Proo.  14-254. 
Sv1>d.  1. 

Ilnn.  52-351. 

X.  Y.  Supp.  5-364. 
Snbd.  3. 

Hun,  52-351. 

X.  Y.  Supp.  5-364. 
2388 

X.    Y.   65..')S1;  418-153. 

Hun,  51-509. 

App.   Dlv.  27-405. 

St.    Rep'r.   21-684. 

^Veek.  Dig.  10-M7. 
Snbd.  4. 

X.  Y.  51-503:  197-4L 

Civ.  l»roc  9-239L 
2391. 

X.    Y.    08-15,^ 

App.   Dlv.   27-406. 

X.    Y.   Supp.   60-275. 
2302. 

Week.  Dig.  10-347. 
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Hun.   51-457. 
Abb.  N.  C.  29-182. 


N.  Y.  68-160. 
83011. 

Misc.   39-214 :  48-190. 

N..  Y.    Supp.   96-775. 
2390. 

N.  Y.  68-15S. 
2397. 

N.   T.  72-594. 
230SI. 

N.    Y.  72-534. 

2:u>o. 

Misc.  61-161. 
2400. 

X.    Y.   68-153;  72-534. 

Hud,  86-453. 

.\.   Y.  Supp.  32-890. 
2401. 

How.  6-493. 
Sabd.  2. 

Olv.    Proc.  9-289L 
2408, 

How.  6-268. 

24o:(. 

Misc.  60-467. 

N.  Y.  Supp.  160-5«L 

^^eek.    Dig.    10-18. 
2468. 

Misc.  R6-68. 
2469. 

A  pp.  DIr.  46-210. 
:64io. 

N.    Y.   197-429. 
Misc.    69-43. 

App.  iMv.  i:n-eo4. 

N.    Y.   Supp.   116-66;  124-989. 
2412. 

N.    Y.   197-429. 

Hun.    83-574. 

Misc.    69-42. 

N.  Y.   Supp.   116-66;   124-089. 
2113. 

N.    Y.   197-429. 

App.   Dlv.   131-094. 
2114. 

N.  Y.  197-429. 

Hnn,   83-574. 

Misc.    69-42. 

App.  Div.  i:n-nf>4. 

N.   Y.   Supp.   116-66;   124-989. 
241.%. 

N.   Y.    197-4I».0. 
MlflC    69-43. 
N.  Y.  Supp.  124-989. 
2432. 
N.     Y.     48-27:     54-516;     94-31: 

132-218:  168-10^. 
Hnn.  2.«5-7.T:  .^6-1 00:  BS-311. 
App.  DiF.  64-412;  75-279;  108. 
175:  12^-701:  1Jt2-2*n:  i:<7. 
717;  139-578:  144-14.-^:  150- 
95,  241;  157-010;  169-64. 


Misc.  16-618;  17-147;  22-480: 
25-91  :  38-232,  690  ;  89-275  ; 
54-640;  55-624;  63-36,  40; 
68-353. 

N.  Y.  Supp.  54-660;  72-99;  T8- 
163;  96-52;  10.5-8,  9,  957;  IKU 
906;  118-46;  123-971;  124- 
449:  134-919:  14^1-972;  149- 
1048;    154-758. 

St.   Kep'r.  26-96:  84-512. 

Civ.  Proc.  8-242,  364;  15-323, 
324;   19-43,   408. 

Week.   Dig.    16-885;   22-2. 
Sabd.  -1. 

N.  Y.   125-746. 

Hun,   29-16;    46-625;   63-106. 
App.   Dlv.  91-267. 
Snbd.  2. 

Hun.  46-625. 
Sabd.  3. 

Hun,  34-272;  63-105. 
2433. 

N.    Y.    69-96;    213-312. 

Hun,  37-245:  40-7T:  48-78;  51- 

57;  58-311:   66-558. 
App.    Dlv.   J)-:VJ;    12-12r>:    17-.">«2: 

68-105:  34-162;   86-4;    165- 

577;  108-175;   144-145:  147- 

395:    157-617;    160-64. 
Ml8c.    11-3U3;    2l-37;j;    25-91; 

4M-606:  51-640;  61-:j74;  63-35, 

376:   70-512. 
N.  Y.  Supp.  45-576:  47-4S4:  83- 

423;  95-523:   105-8;  127-713; 

128-R46;       l.«l2-n :       142-072; 

154-753;    157-170. 
St.    Ren'i-.    ia-4r>;^:    l.-i-459:    37- 

803:  50-2;^8:  67-290. 
Civ.    Proc.    11-351;    16-58;    18- 

358. 
Abb.  *N.    C.   18-161:  20^152,   401. 
N.  Y.  Super.   59-70. 
N.  Y.  Ann.  Cas.  1-401. 
Sabd.  1. 

Hun.  68-555. 
^Hso.   17-147:   18-388. 
N.  Y.  Supp.  140-799. 
St.   Kop'r.  .^.1-28:   52-556. 
Civ.  Prif.  19-140. 
N.  Y.  Ann.  Ctts.  5-196. 
Sabd.  2. 

Hnn.  46-323:  60-362;  85.-506. 
N.    Y.    Supp.   33-132. 
St.    Rep'r.   38-604. 
Civ.   Proc.  0-345:  11-417. 
Abb.   N.  C.  18-462, 
2434. 

N.  Y.  182-407 ;  213-318. 

Hnn.   2."5-72;  40-75;   41-382;  46- 

623:  ri8-.ms. 

Aim.  niv.  7.1-77:  75-270:  ^ri.ioi; 

01-267:       105-577:       115-308; 

130-578;  1  M-140:  147-.-?!).'». 
yi\<c.     M»-61R:    4J>-4.'?S:    .-it-n-io- 

«i-10n:     6.1-35.     36;     68-523; 

70-510  :  72-459. 
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N.  Y.  Supp.  78-163;  62-196;  99- 
8}»6;  KMMJ65:  105-1);  112- 
200,  1111 ;  127-713  ;  132-9. 

f'lv.   I'roc.  10-403. 
2435. 

N.  Y.  125-200;  140-447;  143- 
567. 

Hun,  G3-41:  80-113. 

App.  Dlv.  8-340;  98-150;  102- 
432;  105.r>77:  112-158:  12H- 
761;  1S9H578;  144-146.  749; 
165-250;   167-181. 

Misc.  5-485;  11-379:  15-445:  22- 
88,  41)2:  25-01:  41-475:  <K«-2C, 
30;  66-142;  73-392;  93-315. 

N.  Y.  Supp.  80-35:  50-941;  K4- 
1094:  H7-519:  92-483:  ».S-28r): 
117-306.  niO:  121-378:  122- 
686;  124-449;  12H.846;  129- 
885;  131-.39;  136-177;  140- 
1048;   156-883. 

Civ.   Proc.    10-7.   210. 

Abb.   N.   C.   16-309. 

N.    Y.    Super.   52-166. 

St.  Rep'r.  5-251. 

How.  67-614. 

N.  Y.  Ann.  Cas.  1-20.  315. 
2436. 

Hun,  3S-142:  64-62:  80-114. 

App.  DIv.  105-577;  128-764; 
139-578;   155-250;    157-777. 

Misc.  15-440;  22-:ili4.  4112,  04S: 
29-607:  :W-232:  5<l-47:  59- 
387;  63-26,  30:  66-142. 
.  N.  Y.  Supp.  50-171;  63-527;  77- 
594;  105-1  or)2:  112-.^'»7:  117- 
306;  121-378:  122-fl«fl.  124- 
449  ;  136-177  :  139-1059  ; 
142-764  ;   140-1048. 

Abb.    N.   C.   16-35. 

How.  67-514. 

N.  Y.  Ann.  Cas.  1-25;  7-285. 
2437. 

Anp.  DIv,  105-577. 

mTsc.   66-142. 

How.    59-452. 

N.  Y.   Supp.  121-378. 
2438. 

Hun,   46-623. 

App.  DIv.  105-577. 
2439. 

App.  DIv.  105-577. 
2440. 

App.   DIv.  106-577. 
MtKC.    ««l-142. 
N.  Y.  Supp.  121-378. 
2441. 

N.   Y.   166-129. 

Hun.  40-623. 

App.  DIr.  28-24:  30-396;  66- 
170:  6.^-41:  fW-2l:  102-4;r2; 
105-577;  103-175;  110-123; 
128-764:    136-808:    139-577. 

Ml.so.  10-608:  26-70:  27-194;  41- 
475  :  64-111  ;  71-500  ;  72-459  ; 
73-392. 


N.  Y.  Supp.  44-1103:  50-3fc 
51-352:  56-439:  62-763;  «• 
640;  71-380;  92-483:  97-^: 
117-1124;  124-449:  129-SS5; 
180-831 ;  131-39  ;   i39-8«3. 

Civ.    Proc.    19-139. 

N.     Y.    Ann.    Caa.     1-25;    6-3SL 
9-461. 
2442. 

N.  Y.  218-313. 

Hun,    85-505. 

App.  DIv.  91-267;  105-577. 

Misc.   16-619;  39-275. 

N.   Y.  Supp.  33-132;  86-6381 

Week.  Dig.  25-26. 
2443. 

App.  DIv.  106-577. 

Misc.  21-464. 

riv.  Proc.  11-445. 

How.  N.  S,  3-490. 
2444. 

Hun,  85-505.  

App.  DIv.  105-577;  115-309: 
1:^2-266;  139-581. 

Misc.   12-9;  67-548:  79-529. 

N.    Y.    Supp.    33-132;   100-965: 
116-906;    124-449. 
2445. 

App.  DIv.  106-577. 

Misc.   10-3S5. 

N.  Y.   Ann.  Caa.  1-80. 
2446. 

N.  Y.  73-218. 

App.   DIv.   106-577.  ^.  ^ 

Misc.  12-628;  18-40;  87-20; 
93-442 

N.   Y.   Supp.   149-1050. 

T.  &  C.  8-790. 
2447.  ^ 

N.  Y.  93-79;   166-129;  201-tt. 

Hun.  39-587. 
'  App.   DIv.   3-689:   7-529:  S4-r 
61-473;     76-241.    279:    1*5- 
.-,77;     134-434:     1.^9-.' 79.    5v 
160-96;  157-242.  615. 

Misc.  12-62S:  22-4I1S:  34-3^ 
36-761;   91-246;   93-441. 

N.  Y.  Supp.  34-253:  50-171:  5+- 
2.^3;  63-.'>27:  65-171:  70-61j: 
78-1,  163;  114-.^^9;  tl9^: 
124-449.  454:  126-790;  13J- 
747  ;  138-648.  928.  1014  :  I4J»- 
799;  141-801  ;  142-972:  14»- 
753.  1091:  164-1101:  l5»-5«. 

St,  Rep'r.  4-97. 

Abb.  N.  C.  18-310.  ^ 

N.  Y.  Ann.  Cas.  1-148, 153:  4-2S9; 
9-461. 

Week.  Dig,  17-96;  26-232. 
2448* 

App.  DIv.  106-577- 

N.  Y.  Super.  43-52. 

2449.  ^ 
App.  DIv.  67-472:  105-577. 

2450.  ^ 
App.  Dlv.  67-472;  105^T7. 
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N.    Y.  «S.362:  73-416. 
▲pp.    Div.    105-577;    189-581. 
N.     Y.    8upp.    44-1103;    «5-793; 
124-449. 


108-175: 


N\    Y.  140-447:  196-471. 
A  pp.     Div.     105-577; 

i:«-206;  144-146. 
Misc.    70-611. 
N.     Y.   Supp.  96-52. 
8vl»a.  2. 

A  pp.  DlF.  76-29. 

A  pp.   Div.  105-577. 
24n-«. 

App.     DiT.     84-199:     105-577; 

160-r>79. 
Misc.  54-37:   70-512:  92-353. 
N.      Y.     Supp.    Ha-558;    84-016; 

ia.t-499;      ll(;-587;      120-50; 

127-713;  182-688:  155-924. 


Hun,  88-142. 
App.  Div.  105-577. 
Civ.    Proc.  8-387:  19-139. 
Week.  Dig.  22-572. 

24se. 

Hun.   88-142:   87-70. 
App.  Div.  105-577. 
Misc.  68-353. 
N.  T.  Sapp.  128-971. 


Hun,  22-579;  24-353;  34-138; 
8«-519. 

App.  Div.  9-31;  41-494;  91- 
267;  106-577;  108-176;  144- 
148:  152-759;  154-586;  162- 
341 ;   163-530:   167-940. 

Misr.    37-765:    63-24,    41, 
TO-.llS:  72-429. 

N.  Y.  Supp.  34-976:  76-927;  86- 
638;  117-805;  128-846;  187- 
545:   147-851;   148-533. 

St.    Rep'r.  12-453. 


.375; 


N.    Y.   60-53;   140-447;   144-651; 

1 46-350. 
Hun.     24-353:    85-240;     86-589; 

46-625:  55-562. 
App.     DiT.    21-173:    32-23;    65- 

179:   87-241;   102-432 ;    105- 

.»I77:    169-281;    135-422;    144- 

749  *   159"229. 
Misc.  '10-258:     11-303;     18-388; 

22-480:   25-91:  26-70;  27-684; 

2O-608:  55-322:  63-26,  30.  35; 

66-142.  221:  93-520. 
N.  Y.  Supp.  24-829 ;  31-427 ;  32- 

162  ;  47^493 ;  50-836 :  52-309 : 

64-666  ;  56-439  ;  62-247  ;  72- 

fWO:      84-276.      468;      92-4S.3; 

1 05-347 :      1 1 4-770;     11 7-.'^0« : 

121-378;     127-713;     144-280; 

157-275. 
St.   Rep'r.  34-134. 
Civ.    Proc.   8-44:   9-345;    19-446: 

28-193;  24-146. 


Abb.  N.  C.  28-10. 

How.  65-290. 

How.  N.  S.  2-120. 
Snbd.  1, 

Hun.   60-.363. 

App.   Div.   102-432. 

Misc.  27-685:  93-569. 

N.  Y.   Supp.  68-676;  157-812. 

St.  Rep'r.  38-604. 

Civ.   Proc.   12-162. 
Snbd.  2. 

N.  Y.  154-777. 

Hnn,  60-360. 

App.   Div.   21-172. 

Misc.  93-562. 

N.  Y.   Supp.   157-312. 

St.    Uep'i'.  38-604. 
8abd.  3. 

St.   Rep'r.  26-96. 

Civ.  Proc.  18-858. 
2459. 

N.   Y.   213-313. 

Hun.  37-242. 

App.  Div.  91-267;  105-577. 

N.   Y.  Supp.  83-132. 
2460. 

Hun,  43-365:  51-36. 

App.   Div.   105-577;   139-584. 

N:  Y.  Supp.   124-454. 

How.   67-514. 

How.  N.  S.  2-44a 
2461. 


App.  Div.  105-577. 


144-147 ; 
376;    70- 


Supp.   48-865. 
2462. 

Hun,   34-138. 

App.     Div.     105-577 ; 

160-579. 
Misc.    54-38;    63-33, 

510. 

N.  Y.  Sapp.  104-497 ;  135-433. 
2463. 

N.  Y.   140-447. 

App.  Div.  143-841  ;  144-551. 

Hun,  47-350:  60-480. 

App.   Div.  84-,32:  41-380:  49-43; 

76-294  :      94-573  ;       109-281 ; 

182-267  :   150-241. 
Misc.  6-468;  17-146:  19-484;  26- 

14;     22-649;     54-42:     55-624; 

58-173,  314;  61-651;  92-248; 

93-560. 
N.  Y.  Supp.  30-209;  41-225,  491: 

44-603:    45-800:    47-402:    50- 

171  ;  63-527  :  78-546  :  79-122  ; 

95-1100;    105-844,    957:    108- 

1047;    109-21,    669:    114-131; 

134-584,  919;   160-729;   155- 

543. 
Civ.    Proc.    23-192:    92-518. 
N.  Y.  Ann.  Cas.  1-155;  7-258. 
2464. 
N.  Y.  77-58. 
Apn.'  Div.    64-412:    83-406?  "91- 

267:    102-432:    105-47.    .577: 

108-40:     112-158,     485;     139- 

579  ;  150-95  ;  157-617. 
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Misc.  27-104,  826;  61-661;  72- 

4r>9. 

N.  Y.  Supp.  62-747:  72-99:  82- 
198;  1)2-483:  04-194:  ft«{-4g3; 
08-286.  532;  114-131;  142- 
972. 

Civ.   Proc.    15-344. 

N.   Y.  Super.  57-506. 

Abb.  N.  C.  14-322. 

IIow.   Ol>-161. 

Week.   IMjf.  14-181. 
::4ii5. 

App.  Div.  106-577;  157-617. 
Misc.    J.S-ril;    iJ«*-.>lJi. 
N.   Y.    Supp.   142-972. 
Week.  l)i«.   10-444. 
2400. 

App.      Div.      45-582;      105-577} 

l67-(n<i. 
N.   Y.   Supp.   142-972. 

App.  Dlv!  59-45  ;  105-677  ;  157- 
616. 

N.  Y.  Supp.  00-34;  82-198. 

(Mv.   Proe.  19-446. 

How.    N.    S.   2-161. 
2408. 

N.  Y.  31-631:  40-383;  48-206: 
51-174:  75-295;  77-r>8;  87- 
153;  03-572:  105-1;  117-301; 
121-330;  129-566:  147-665: 
158-498:  154-447;  167-3U(i; 
100-647;  213-308. 

nun.  10-71:  34-157:  35-240; 
37-631;  40-57:  42-24;  O7-150: 
74-377;   87-68, 

App.  Div.  7-5.'in:  28-106:  34- 
242:  45-582:  53-427:  64-503: 
69-."i8:  81-424:  83-406:  105- 
577;  112-159.  485;  128-418; 
150-Hr»:    157-(n5. 

Misc.    28-133;    36-126;   46-288. 

N.  Y.  Snpp.  6-227:  i:t-562:  30- 
.1S1:  54-426:  65-1081:  69-34. 
72-1045:  74-JiS5:  81-50:  82- 
198;  92-518:  98-286.  582 j  52- 
533:  112-1050:  113-1092: 
133-401:  134-747;  142-972; 
147-;J09  ;    150-525. 

St.  Repr.  20-803:  27-704;  51- 
745:  53-460. 

Civ.  Proc.  6-399:  8-856:  11-87: 
15-.<J24.   30-197. 

Abb.   X.  r.   16-36. 

nnl.v.  10-.118. 

Pem.  4-267. 

Connoly.  2-546. 

X.   Y.  Ann.  Cas.  4-381. 
Snbd.  1. 

N.    Y.   94-31. 

Apn.     niv     20-441:    34-242;    83- 

406:   105-575. 
N.  Y.   Supp.  102-740. 
St.    Rep'r.  5-817. 
Civ.  Proo.  12-160. 

11 


Subd.  2. 

N.  Y.  86-242;  88«328;  105-5. 
160-183 

App.  DiT.' 59-48;  140-423. 

N.  Y,  Supp.  126-35d. 
2409. 

N.   Y.   44>-388:   117-.102:   124-.r*» 
llia-498;    157-301;    160-1S3: 
213-315. 

Ilun,  37-631;  7SHM>4;  9S-21J. 
605. 

App.  Div.  34-242;  46-M2:  8f- 
.-.<):  <MI-60:  105-.177:  12$M1^. 
132-296;  157-615. 

Misc.  16-510;  28-130;  36-126: 
68-451. 

N.  T.  Supp.  6-2!f7:  36-1  a',0:  73- 
104.t:  74-5S.1;  Sl-.^Tf:  IV*. 
106O;  117-6;  125-20;  142- 
br2:    150-525. 

St.   Hep'r.   27-83. 

Civ.   Pfoc.  11-351;  99-18& 

Abb.   N.   r.  27-35. 

Daly,  10-318. 
Sobd.  1. 

N.  Y.   157-3061 

Misc.  28-133. 

N.   Y.   Supp.   58-1067. 

Civ.   Proc.  9-346;  17«^8B. 
Snbd.  4. 

N.  Y.  154-147. 

App.   Div.  64-2491 

N.  Y.  Supp.  64-42flL 
9ti1»d.  5. 

N.  Y.   154-443. 

App.  Div.  8-5,  56. 
2470. 

App.    Div.    105-577. 
S471. 

App.  Div.  7-.')34:  59-291:  8»-««: 
91-267;  105-577;  144-145. 

Misc.  72-459. 

N.    Y.    Supp.     69-253:    ll»-4«: 
120-885. 
2472. 

N.  Y.  71-238. 
Snb«l.    3. 

App.   Div.    164-136. 
2474. 

App.  Div.  151-786. 

X.  T.  Supp.  136-884. 
2475. 

Flow.  N.  S.  2-3S. 
2476. 

X.  Y.  91-284. 

11  un.  30-475. 

St.  Ron'r.  19-530. 

D<'ni.  6-16. 
Subd.  1. 

D<»ra.  6-15. 
Snbd.  2. 

Hem.  6-15. 
2478. 

X    Y    Tl  -2.^8 

ITiin.    32-4"45;   66-569;  82-107, 

X.  Y.  Supp.  ai-68. 

St.    Rep'r.    S9-S37, 
08 
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_  I  run.  32-443. 

Ilun.  32-429:  60-523. 
A  pp.  Uiv.  0-422. 

fc't-^^Rep'r.    14-376;  30-837;  48- 
573. 
Sal>cl.  1. 

Hun.  32-445. 

Hem.  «-18. 
SubU.  2. 

Hun.  00-C70. 
2-4H2B. 

11  un,  00-570. 
24H^. 

N.    Y.  71-238. 

24  s;^. 

Hun.  «O-.*i70:  82-107. 
N.    Y.  Supp.  31-63  ;  130-112. 
24  His. 

Hun.  75-269. 

A  pp.    DIv.   24-585. 
Mlso.   12-2r.7. 
N.    Y.  Supp.  40-82. 
St.    Rep'r.    15-743. 
240O. 

N.    Y.  Oe-441:   100-210;  10.3*307; 

104-259;    154-773]    150-180; 
1N4-42. 
Hun.     48-587;     48-417;     50-473; 

Td-377;  8G-50. 
App.     DIv.    18-306:    23-207;    52- 

22fi:    5e-2.'>8.    279;    70-321;    72- 

2S6:  73-11:  110-203.  495;  131- 

84:    155-911. 
Misc.     20-WO;    87-696;     41-41^: 

<$3-lC6. 

N.  Y.  Snpp.  21>-4.'>4:  5.«.a70.  .".O? 
««-636:  07-881;  75-272;  70-87. 
355,  448;  80-780:  87-581, 
R,1.1  :  07-367:  100-667:  101- 
882:  104-138;  HO-572;  114- 
.33;  1 10-704. 

Civ.    Proc.   12-48:  10-149. 

Abb.   N.  C.  20-477. 

Redf.  5-308.  402.  488. 

Dem.  3-.'572:  5-412:  0-111. 

ConnoI:r.    1-123.   384,    437;   2-375, 
418.  489. 

N.   Y.  Ann.  Cas.  10-129. 

SlBf»«1.     1. 

Ml8C.  70-392. 
Hiin.    70-110. 
St.    Rep'r.  63-548. 
f(nf»(1.  2. 

Hnn,   51-212:  70-110. 
M!j»c.    l.-.-BIR:    10-325. 
St.    Rpp'r.    53-543. 
<«fi»».1.  3. 

N.    Y.   210-136. 

App.   niv    03-493. 
r>*»in.  4-324. 
Satftd.  4. 

A^n.    T>«f     .11-178. 

Misc.  02-139. 

N.  Y.  Sur  p.  4-18a 


Misc.  50-206. 
Civ.   Proc.  0-5a 
Dem.  3-253. 
Snbd.  5. 

Hud.  42*828. 

Misc.    28-602;   02-139. 

Dem.  2-619. 
Subd.  G. 

N.  Y.  81-641;  85-153;  87-672; 
08-434:  100-J<ifi;  112-.-i03: 
130-291;  157-427:  167-344; 
216-446. 

linn,   24-4;   28-212;   41-464;  42- 

400;  46-500;  66-200;  72-102. 
507;  73-43o;  81-4:ii ;  82-42;i. 
App.  Div.  8-313;  11-3-47:  32- 
604:  33-547;  42-2o8:  44-i!(te. 
40-613;  51-119;  60-67;  66-55, 
72-290;  74-2:il;  80-38S,  022, 
80-21'T:  J>3-519;  1IO-584:  110- 
292;  120-419;  131-84;  150- 
87:    152-288;    163-204;    158- 

Mlsc.     1-302;    3-394;     6-115;    O- 

203.   621:   27-164.   565;   20-408; 

32-119;     34-148:     85-678:    37- 

606;   38-460;   50-485;   55-473; 

<«S-n  :    70-374;    80-137:    8r>- 

682;    00-224. 
N.    \.    Si  I  pp.    0-357.   934:    30-S.'l. 

31-26:^:    53-1S7.    9r>7:    5»-ias. 

03-608;    64-385;    65-1 0.^    168; 

66-170:     72-409;     77-n.T8:     80- 

636;    106-677;    115-2,^0;    124- 

907;    134-496;    137-92.    1079; 

i:W-191.    389;   13O-f590:    1  iO- 

576;    142-685;    154-302;    156- 

173. 
St.     Rpp'r.     7-324;     10-530:    20- 

440;      22-.^33;      20-299:      38-2; 

46-587:    47-431;    48-142;    40- 

151:   51-558:   54-276. 
Civ.  Pror,  6-391:  18-177. 
Abb.  N.  C.   17-320. 
How.  N.  S.  1-420. 
Dem.   2-75.    85.    560,    597;   8-254; 

4-43;  5-241,  614. 
Connoly.  2-27. 
Sabd.  7. 

St.   Rep'r.   18-805;  8J8-905. 
Subd.  8. 

App.    Plv.    24-532. 
Misc.   12-258;  62-443. 
N.   Y.   Snpp.  40-32;  116-1040. 
.9nbd.  O. 

Rflsr.   62-448. 

N.    Y.    Supp.    40-82;    116-1040; 

133-729. 
Snbd.  11. 

N.    Y.    80-479:    01-489;    152-513. 

Hun.   3.3-311:   42-.?2S, 

App.  niv.  11-347:  20-.^83:  32- 
604:  47-67:  6,3-493:  78-11;  80- 
522:    117-59;    150-87. 

MIsf.  4-M7n:  ^-HTO:  17-494:  20- 
VM  :  34-152:  51-540:  56- 
215;    61-8;    80-25;    02-189. 
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N.     Y.    Supp.     29-1084;    46-787; 

68-187;    62-339;    1O1-1093. 
St.    Uep'r.    »a-147;    37-575;    41- 

330:  R4-237. 
Civ.  Proc.  5-542;  12-40. 
Abb.  N.  C.  lH-1;  10-40;  22-342. 
Dem.    2-619;    3-518,     534;    6-60, 

128. 
N.  Y.  Ann.  Cas.  7-171. 


2496. 

A  pp. 
Misc. 
N.  Y. 
2497. 


Div.  24-535  ;  30-315. 
12-357  ;  26-354. 
Supp.  49-32. 

12-257. 

Week.  Dig.  26-166. 
249H. 

App.   I>iv.  24-537. 

N.   Y.  Supp.  49-32. 
2499. 
Sabd.   1. 

N.  Y.  76-425  ;  194-399. 

App.   Dlv.   70-418. 

Misc.  29-r.31  ;  6H-489. 

N.    Y.    Supp.   76-236. 

Connoly,   2-52, 

N.  Y.  Ann.  Cas.  7-171. 
Sabd.  6. 

Misc.  73-564. 
Sabd.  6. 

Misc.  73-564. 
2600. 

App.  Dlv.  24-533  ;  30-315. 

Misc.  12-357:  26-354. 

N.  Y.  Supp.  49-32. 
2501. 

Misc.  73-564. 
2602. 
Snbd. 

Hun, 

Mlso. 

Doin. 
2664. 

Misc. 

X.  Y. 
2506. 

A  pp. 

Misc. 

X.  Y. 
2507. 

A  pp, 
2509. 

Hun,  32-439. 
2510. 

N.  Y.  72-317;  78-806:  89-479: 
117-141:  137-4aS:  144-287r 
162-508:  169-135;  2O0-457; 
201-406:  211-15. 

Hun.  32-177;  39-65;  41-186- 
64-320. 

App.  Dlv.  22-218;  31-178:  40- 
116:  63-498:  78-11:  79-51:  SS- 
395;  92-377.  463;  104-2.S6 ; 
109-54R:  110-4T4.  .'iSn:  13*1- 
430:  153-60S:  1 63-268;  166- 
153,    721. 


2. 

43-311. 
10-4ft5. 
2-396. 

73-563:  80-18. 
Supp.  141-784;  162-822. 


Div.    167-241. 
SO-18. 
Supp.  141-784; 

Dlv.  9-423. 


167-553. 


Misc.  17-684;  19-325;  28.«£: 
88-548;  89-479;  41-350:  43- 
*  14,  171 ;  46-533  ;  65-173  :  M- 
215  ;  66-412  ;  72-595,  620;  74- 
5.  7.  8,  313.  541  ;  75-419 ;  7T- 
602;  79-391:  80-19;  81-575: 
84-12;  88-284,  436;  89-45, 
36»;  91-197:  92-123.  333,  341 

N.  Y.  Supp.  10-304;  44-729:  T«- 
355:  80-789:  84-329:  85-.S?.«). 
93-728:  96-372:  97-403:  114- 
720  ;  128-323  ;  131-1090 ;  ISJ- 
1107;  136-678;  138-682.  91T; 
139-1105;  141-198;  143-.m2: 
146-665;  149-217;  161-r*^ 
807,  1072;  162-431;  155-S3; 
166-588,   827. 

St.  Rep'r.  23-635:   32-293. 

Civ.  Proc.  19-308. 

Abb.   N.   C.  26-395:  29-477. 

Dem.  6-11.  123,  161;  6-11. 

Connoly,  2-367. 

N.  Y.   Ann.  Cas.  1-306. 
S«bd.  1. 

Hun,  36-219:  6O-240. 

App.   Div.   164-236. 

Civ.  Proc.   12-40. 

Abb.  N.   C.  16-244;  19-40. 

Dem.  6-402. 
Snbd.  2. 

App.  DiT.  80-622;  104-236. 

Hun.  79-376. 

Misc.  6-172;  61-8. 

Week.  Dig.  26-5. 
Snbd.  8. 

N.  Y.  24-337;  91-439;  92-70; 
117-476;  128-378;  137-flW: 
162—513 

Hun,  61I202:  61-518:  79-l«. 

App.  Div.  11-847:  73-11:86-^: 
86-467;  96-327;  117-59;  138- 
792. 

Ml«r.  *  3-.n88:  4-340:  8-576:  13- 
380  ;  17-494  :  28-221.  448L 

N.  Y.  Supp.  88-697;  101-1091 

St.  Rep'r.  16-728;  32-147;  35- 
706:  41-560. 

Civ.  Proc.  9-58. 

Abb.   N.   C.  28-61:  31-111. 

Dem.  2-14;  3-518;  4-324- 
Sabd.  4. 

N.  Y.  91-439:  117-476:  128-37P; 
162-518;   216-209. 

Hun,  42-328,  .     ^ 

App.  Div.  73-11;  86-457;  88- 
143;  117-59. 

Misc.  8-576;  17-494:  22-291,  4»: 
39-612. 

N.  Y.  Supp.  88-687;  161-1091 
Svbd.  6. 

N.  Y.  128-378. 

Hun.   38-511. 
Sabd.  6. 

N.   Y.  117-476:   152-513. 

Misc.  8-576:  17-494;  61-8. 

Dem.  2-114. 
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Svbd.  7. 

N.   Y.   129-642;  1S9-1S5. 

Hun.  50-592. 

JkflBO.  20-537. 

St.    Rep'r.    8T-488;   89-303;    51- 

561. 
Civ.  Proc.  8-159. 
How.  N.  S.  2-30& 
Dem.  4-154. 
Snbd.  8. 

MtBc.  88-420. 
N.   Y.   Supp.  150-743. 
2S11. 

Hun,  69-487 ;  T6-203. 

A  pp.  Div.  96-630. 

MUc.    29-531:    30-559;    89-228; 

92-327,    335. 
N.  Y.  Supp.  13-367  ;  35-105  ;  64- 

370;   143-570;    148-920.  1092; 

156-S27. 
N.  Y.  Ann.  Cas.  7-171;  10-128. 
2512. 

N.   Y.  77-455;  127-296;  129-640. 

Hun.  58-507. 

App.    Dlv.   2-615;   24-33;    106- 

321. 
Misc.    19-325;    39-228;    47-548; 

48-313 
N.  Y.  Supp.  148-1092. 
2513. 

X.    Y.    120-354;    135-65;    178- 

439;  211-15. 
Hun.  79-540. 
App.  Dlv.  24-33:  61-502:  79-182; 

HK-274 ;       1  m«-;{20 ;       107- 186 ; 

185-254;   163-607. 
Misc.  19-325  ;  35-731  ;  74-27. 
K.  Y.  Supp.  70-597:  79-1100:  83- 

226:  94-667,  876. 
Abb.  N.  C.  29-306. 
Connoly,  2-375. 


N.  Y.  06-144;  129-640. 
Hun.  58-507. 
2916. 

N.  Y.  83-348:  160-93;  173-442. 
Hun,  45-232:  50-404:  5S-r»07. 
App.      Dlv.      39-611:      104-236; 

107-186:    114-245;    150-593; 

158-789:   168-444. 
Misr.    30-15:    35-105,    732;    65- 

577:    70-156,    168. 
N.  Y.  Sunn.  20-417  :  82-180  :  93- 

728:     99-740:     106-920:     128- 

477;   141-951  :   144-508  ;   163- 

800. 
St.    Kep'r.   30-952:  35-560. 
Clr.    Proo.    12-:>9:   30-1. 
Dem.  2-251:  5-401. 
Wppk.  Dip.  18-429. 
Rodf.  6-137. 
Bnbd.  1. 

N.  Y.  85-1  r»3. 
Hun.   36-219:  41-108. 
App.   Dlv.   104-236. 
Misc.  19-80:  54-180. 
St.  Rcp'r.  40-14. 


Abb.  N.  C.  16-244. 

Dem.  4-92. 
Siibd.  2. 

N.  Y.  53-610. 

App.   Dlv.  194-286. 

Misc.  73-491. 

Dem.  2-251. 
Bnbd.  8. 

N.    Y.     78-292;    83-438;    87-19; 
160-87. 

App.    Dlv.    88-611;   78-368;  '84- 
148;   104-280. 

Misc.  26-354. 

N.  Y.  Supp.  67-212. 

How.  N.  S.  2-112. 

Dem.  2-268;  8-346;  6-243,  382. 
Bnbd.  4. 

App.  Dlv.  66-13  ;_104-286. 


Supp.  113-619. 
2616. 

App.  Div.  114-245. 

Misc.  26-195;  27-476. 

N.  Y.  Supp.  59-166;  99-740. 
2617. 

N.  Y.  73-113.  292. 

Misc.    86-732:    65-577;    90-231. 

N.  Y.  Supp.  106-929;  154-309. 
2618. 

Hun,  61-208 ;  70-109. 

App.  Dlv.  36-82;  39-92. 

Misc.    13-307;    39-227;    46-230; 
92-98. 

N.    T.    «5upp.    85-105;    6^727; 
138—682 

Dem.  2-318;  6-137,  446. 
2619. 

App.  Dlv.   168-848. 

Misc.   93-427. 

N.   Y.   Supp.   160-999. 
2623. 

N.   Y.  214-385. 
2624. 

App.   Div.  42-258:  86-156. 

N.   Y.   Supp.   59-255;   156-944. 

Connoly,  2-643. 
2626. 

N.   Y.  214-389. 

Hun,  70-109. 

App.  Dlv.  108-176. 

Misc.    12-243;    13-367:    39-227; 

40-;?2S:  89-41:  9:^-403. 

N.  Y.  Supp.  34-44:  96-52;  157- 
14.S. 

now.  67-217. 

Dem.  2-396 :  3-577. 

Connoly,  2-643. 
2626. 

Mlsr.    89-41:   93-408. 

Dem.  2-316. 
Sab«l.   1. 

Misc.  12-244. 

St.    Rop'r.   64-303. 
252K. 

.MIsr.  90-226. 
2529. 

Hun.  70-109. 

App.  Dlv.  108-176. 
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Misc.    12-243;    lJ»-567 ;   39-227; 

.  N.  Y.  Supp.  »4-44;  9«-52:  H"- 
241 

How.  07-217. 

Dem.  2-306 ;  8-577. 
2630. 

N.   Y.   Supp.  143-570. 

Dem.  8-18. 
2531. 

Misc.  12-244 :  18-367 

X.   Y.   Supp.  35-105. 
2533. 

Ilun,  eo-487 ;  TO-203. 

A  pp.  Dlv.  95-6.H0. 

Misc.  20-031 ;  :io-nr>9 :  BO-22S. 

N.  Y.  Supn.  13-367  ;  35-105  ;  04- 
.  370  ;   143-570  ;   148-1092, 
N.   Y.  Ann.   Caa.    7-171;   10-128. 
2534. 

Hun.  00-201 ;  09..'i66. 
Misc.  05-442  ;  71-105. 
Civ,    Proc.    8-206;    15-270. 
Redf.  5-391. 
Dem.  3-219. 
2530. 

N.  Y.  108-427;  177-390. 

Hun,  47-348. 

App.    Dlv.    1-40;    18-114;    42-4; 

44-406;    45-578:    54-28S:    58- 

210;    01-337;   65-229,   378;   08- 

286;     111-.-)!!,    ,547:    113-206, 

222;    124-601;    130-517;    138- 

858;    104-136. 
Misc.  25-283:  31-76;  34-210:  4.1- 

476  ;  53-178  ;  54-260  ;  72-333, 

335'    92-129 
N.  Y.'Supp.  35-480;  58-920;  61- 

175,    997:    00-664:    70-353:    72- 

728;     78-57:     74-755;     89-459: 

97-1098;      99-174;       121-184; 

123-289;   131-193:   155-383. 
St.  Rep'r.  14-321;  70-177. 
Civ.   Proc.   14-52;  15-270. 
Dem.  8-377. 
Connoly,  1-442. 
Abb.   N.   C.  31-110. 
N.  Y.  Law  Jour.  5-667. 
2537. 
App.    Dlv.  103-268;    107-240. 
MI.sc.   88-225. 
N.   Y.    Supp,    150-689;   152-822; 

154-975. 
2538. 

N.  Y.   111-624:  149-238. 

Hun,  00-5 25  :  03-530. 

App.      Dlv.      79-544;      153-605; 

10.3-268:    100-4C1,    722;    107- 

240:     170-3V2. 
Misr.     72-.-.98:     80-18:     88-225, 

307,   420:    92-98:   93-425. 
N.  Y.   Supp.   152-4;U,   822:   155- 

660;    150-171.    999:    157-5.13. 
2539. 

Misc.   93-425. 

N.    Y.    Supp.    97-938:    138-917; 

150-6S9.    743.  1070  :  151-1007  : 

152-431:    150-999. 

11 


App.   Div.  KI3-2G8;   170^3S2. 
Dom.  6-269. 
2540. 

Misc.   93-427. 

.\pp.    Dlv.   103-268:   1TO-3S2 
N;  Y.  Supp.  156-099. 
2541 

Mlar.    89-711. 

N.   Y.   Supp.   153-1097. 
2542. 

N.  Y.  80-1;  92-181:  9B-617:  KB- 
156,  470;  104-74.  048:  111-;S». 
523  ;  125-732  ;  146-121 ;  15«- 
57;  192-238. 

Hnn,  3'-:-251,  429:  71-503:  74- 
631:  75-269:  78-48:  79-19;. 
84-524;  88-377;   K9-144. 

App.  Div.  1-622;  4-2:  10-^4;  IT. 
266.  273:  19-488;  42B-^1:  44- 
406;  47-316:  52-302:  58-1^^: 
65-229:  69-286:  71-522:  75- 
559;  75-342:  97-118;  101-4a«; 
1 1 2-373  ;  1 1 9-874  ;  1 35-704 ; 
148-823;    151-925. 

Misc.  12.2.'t5:  35-480:  4R-»3: 
50-110;  54-176:  68-283;  71- 
636;  72-338:  8»-26. 

N.  Y.  Supp.  59-1. »i2:  61-1  r-. 
997:  65-83:  72-72S :  74- 
755;  75-859;  77-178;  71*- 
186:  8f>-654:  »»-438.  «! 
1 05-931 :  1 19-607 :  125-16^): 
127-966. 

Dem.  8-229.  258. 

St.  Rep'r.  76-178. 

Week.  Dig.  24-3. 
2543. 

App.   Dlv.   24-535;   168-268. 

Misc.  73-ri64. 

N.  Y.  Supp.  49-32. 
2644. 

MI.<»c.  27-168 :  73-564. 

App.   Dlv.    163-268. 
2545. 

N.  Y.  70-387;  113-62. 

Hun,  71-30 ;  78-301. 

Dom.  3-324. 
2540. 

App.    Dlv.    1O9.J570. 

Misc.  90-231.  242:  91-400 

N.    Y.    Supp,    154-309:    1S5-495. 
2547. 

N.  Y.  77-369;  95-329. 

Ann.  64-104;  75-472;  76-1.  2; 
78-483. 
..  Dlv.  16-139:  19-267:  47-4« 
.25;  80-75:  89-414:  10«- 
317.  321.  326;  109-780;  HH- 
114:  128-201:  129-9;  186-7». 
794;   139-246. 

Misc.  7-222:  13-468.  473:  14-490: 
17-191:  25-460:  ."Ut-l^fi.  32»: 
38-471:  40-5.^0:  48-4«:  51- 
643:  65-164:  61-659:  68-171: 
67-10. 

N.    Y.  S!»pp.  62-294:  68-.VJ!  77- 
1036;  80-410;  96-436,  7S9:  161- 
12 
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071;  10«-474:  1t:U2lo.  fiiO: 
llH-429;  121*452;  128-1015; 
lft8-.165. 

St.    Kep'r.   5H-798. 

l>em.  «-10«.  2ST. 

C'ouiioly,  2-259.  579. 


"""Hi 


N.    Y.  <»-r»36;   1T2*547. 

Hud,  37-111. 

App.    lilv.    l«-.'i03;    40-78;    TO- 

410;    88-143;    1SS*125 ;    103- 

2H1). 
MiRT.   02-98. 
N.     Y.     Supp.     57-548?     75-236; 

110-915. 
St.    Kep'r.    lG«-240. 
<'lv.    Proc.    14-193. 
I>ein.  3-320. 

II.   Div.  1-29:  98-826:  40-U6: 
to-49;    07-72;    «H-1Q2 ;    88- 

142;    105-587;    110^6;    111- 

282;    161-.-)26. 
BJlsc.    1U-51S:    28-300;    44T>3a9s 

50-226:  58-488. 
N.  Y.  Siipp.  S<l-ri29:  59-981;  Tl- 

376:    H4-329;    90-1017;    97- 

459;  1411-707. 
St.  Rep'r.  2-655:  S-22i. 
2S60. 

App.   niv.   103-269. 
2SK1. 

N.   Y.  194-399. 

Hnn.  S3-211. 

App.   niv.   70-416. 

Misc.  29.^7^21  :  58-489. 

N.   Y.   Supp.  75-238. 

Tonnoly.  2-52. 

N,  Y.  Ann.  Cas.  7-171. 

N.  Y.  194-699. 

Hun.  33-211. 

App.   Div.  55-148;  79^16;  190- 

775  ;   132-497. 
.x'lFc.   7-.-»o:»:  38**fi6:  58-489. 
N.  Y.  Supp.  39-84X8  ;  40-43© ;  75- 

2.^6;    70-964;    111^110;    110- 

960. 
Pem.  0-358. 
Week.  I  Jig.  10-150. 
N.  Y.  Ann.  Cas.  4-269. 


N.    Y,    75-425:   91-235:    108-181. 

151-115. 
n»»Ti.  78-191 
App.    Div.    18-382;    79r268;    88- 

1     I:     10S-i:<:    111-282;    120- 

775;  101-527. 
Ififlo.   38-310;   44-339. 
N.    Y.   Supp.   40-439:   59-981;  79- 

087 :     84-329 :     89*927 ;     95- 

467;    97-459;    llt-116;    140- 

707. 
St.  Rpp'r.  10-242:  10-,^1:  20-23S 
C\v.   Proo.   13-2S:  14-200. 

A  lib.  N.  o.  ao-.-^fw. 

Pom.   5-449:  *i-S5«. 
Rpdf.   4-318:   5-131. 
N.  T.  Ann.  Cob,  4-265. 


8«ibd.  8. 

Hiin.  34-S09, 
App.  Div.  flT-124. 
SiiImI.  4. 

Hun,  34-309. 

App.    Div.    18-308:    101-597. 
MUc.  12-326. 
2555. 

N.  Y.   154-423. 

App, '  Div.    io-129  ;    53-82  ;    54- 

588  ;  08-146 ;  118-832. 
Misc.  08-8  ;  72-587. 
N.    Y.    Snpp.    74-148;    131-082; 

157-574. 
Civ.  Proc.  15-371. 
Kedf.    5-416. 
CQonoly,  1-192. 
8557. 

Hun,  74-268;  83-229. 

App.   Div.   21-267;   48-599;  95- 

61;    105-357;    135-128;    138- 

84. 
Misc.     17-544;     33-672;     41-92; 

52-278:  92-189. 
N.  Y.  Supp.  47-689  ;  01-244 :  82- 

426  :  08-937  :  87-793  ;  94-176  ; 

118-553;  119-892;  122-600. 
2958. 
N.  Y.  03-460. 
App.   Div.  70-128. 
Ofv.  Proc.   15-890. 
2559. 

N.    Y.    Snpp.    150-421. 
25fM>. 

N.   Y.  70-816. 

Hun,  O5-406. 

App.      Div.      88-259;      101-247; 

135-252 ;     138-625 ;     148-429, 

598:  109-88. 
MlRc.   92-139. 
N.    Y.    Supp.    91-746:    120-569 ; 

122-849;   131-155.   311. 
2501. 

App.   Div.  140-429. 
N.   Y.   Supp.   131-156. 
2502. 

Misc.   3.3-625. 
N.   Y.   Supp.  08-939. 
Dem.  2-134. 
2503. 

N.     Y.     1 10-605;     124-1;     120- 

S54;    211-272. 
Hun.  28-454. 
App.    Div.    4.3-03:    51-418;    07- 

78:  84-554;   149-538. 
N.     Y.     Supp.    59-229;    04-660; 

82-731:     133-1012. 
Connoly,  1-192. 
2504. 

N.  Y.  192-312. 

Hun,  50-223:  92-322. 

App.   Div.  88-259;  92-378:1^01- 

2.-6. 
Misc.     9-437:     12-473:     24-410; 

.34-290:    41-4HS:    45-535;    48- 

33  :   50-»32  :   00-271  ;  88-369  ; 

80-44:   92-139. 
2505. 
Mi.sc.  92-139. 
13 
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N.  Y.  Supp.  30-383;  34-258:  84- 
1054.     1102;     92-974;     06-9S, 
895;    107-r>91;    108-281:    113- 
281;    130-536. 
Dem.  2-459. 
i:onnoly,  2-532. 
N.  Y.  Ann.  Cas.  9-477. 
Snbd.  5. 

App.  Div.  145-854. 
Misc.  21-778. 

N.   Y.   Supp.    130-535;   152-542. 
2507. 
App.  Diy.  49-53;  50-191;  80-522; 

115-230. 
Misc.  19-85;  60-57. 
N.    Y.    Supp.    121-109. 
St.    Rep'r.    15-441. 
Dem.  3-541;  4-496;  5-498;  «-343. 
Snbd.  1. 
Civ.  Proc.  8-158. 
Dem.  8-615. 
Snbd.  2. 

N.   Y.  78-282:  85-561. 
Civ.   Proc.  9-452;  18-366. 
2568. 

App.  Dlv.  5O-104;  146-429;  156- 

7T52. 
Misc.  8-142. 

N.  Y.  Supp.  131-155;  141-742. 
2569. 
N.   Y.   80-139 ;  87-572  ;  142-488  ; 

211-272. 
Hun.  46-65;  58-512;  79-896;  88- 

301. 
App.  Dlv.  10-129 ;  16-545 ;  105- 
145;    112-317);    117-801;    118- 
483;  120-5a'>;   143-841;  155- 
468.  473;  160-87 ;  166-306. 
Misc.  37-184,  585;  38-27:  40-512; 
41-;i79;    42-43:    45-534;    48- 
315;   60-22:   74-309;   82-135; 
85-661;  92-98.   181.  629. 
N.  Y.  Supp.  44-551  ;  9:*-973 :  96- 
225;    105-303;    107-591;    128- 
626;  133-1105;  14:t-775:  14.1- 
267;  148-270,  1092;  151-791; 
156-171,   175. 
St.    Rep'r.    47-431. 
Civ.    Proc.    8-159,    308;    9-247, 

399. 
Abb.  N.  C.  23-104. 
How.  N.  S.  1-94  ;  2-308 :  3-360. 
Dem.    2-14,    262,    415,    431,    439, 
648;    3-26,     233.     547;    4-154, 
344,   396;   5-267.  354;  6-43. 
Redf.    5-116. 
Connoly,   1-554;  2-204. 
Week.  Dig.   18-42;  25-122. 
N.  Y.  Ann.  Cas.  9-482,  n. 
Snbd.  1. 

Misc.  50-231  ;  89-659. 

N.    Y.    Supp.    84-934;    140-286; 

15.1-1100. 
St.  R«»p'r.  32-637. 
Civ.  Proc.  9-400,  453. 
Dem.  4-471. 
Snbd.  2. 

N.    Y.   84-339;   88-384;     100-222. 
Hun.  46-64;  70-231. 


App.  Dlv.  8-524 ;  llS-230 ;  118- 

488:  155-470. 
Mlbc.     17-523;     3T-584;     48-55. 

76:  83-675. 
N.   y.   Supp.  75-1058;    140-2S*: 

146-793, 
St.  Rep'r.  *4-534;  S»-637. 
Abb.    N.   C.    26-290;    2»-459. 
Dem.  2-585;  3-508. 
9«bd.  3. 

N.  Y.    145-379. 

N.   Y.  Supp.   140-286. 

App.      Dlv.      11-195:      lB5-4€»; 

166-806. 
MlBC.  83-678. 
St.  Rep'r.  32-637. 
Snbd.  4, 

N.  Y.   41-272. 

App.  Dlv.  115-646:    155-469. 
Bllsc.  56-231:  79-74;  8a-678. 
N.   y.    S<app.   149-286. 
Hun.  40-a«. 
St.  Rep'r.  32-687. 
S«bd.  6. 

N.   Y.  145-382. 
App.  Dlv.  115-280:  155-469. 
Misc.  17-510;  48-58:  83-678. 
N.   Y.    Supp.    149-286. 
St.   Rep'r.  45-151. 
Civ.  Proc.  9-450. 
Dem.  4-494. 
Snbd.  7. 


App.   Dlv.  80-284. 


Supp.  80-251 :   140-28C. 
Sabd.    11. 

N.   y.   Supp.   148-1092. 
2670. 

N.  Y.  142-488. 

Bun.    79-376, 

App.  Div.  10-129:  15-546:  115- 
230;  117-301;  118-4S3:  165- 
469.  _  ,^ 

Misc.     48-41;     85-661;    9S-1S9, 

629. 
N.  Y.  Supp.  44-,'»51  :   137-1040; 

148-1092;   156-175. 
Dem.  2-429. 
2571. 

N.  Y.  145-379. 

Hun.   40-296;  88-301.        ^     ^ 

App.    Dlv.    10-129:    15-546:    «^ 

284;    105-146;    115-230;    117- 

301;  155-469.  473. 
Misc.    41-354;    74-309. 
N.  Y.  Supp.  44-551:  140-286, 
St.    Rep'r.    45-181. 
How.  .\.  S.  1-94. 
Abb.  N.  C.  28-459.        ^    ,  ^^. 
Dem.   2-442;   3-233.  547;  5-35C 
2572. 

N.    Y.   214-465. 

Hun,  79-376.  .^  ,_, 

App.  Dlv.  9-295:  22-218;  »4-l»2: 

157-236. 
Misc.  15-554;   19-325:  48-41. 
N.     Y.     Supp.     44-727;    48-422: 

49-104;    96-222. 
2573. 
N.   Y.  216-209. 
1114 


NOTES. 


App.  Div.  167-266. 
N.  Y.  Supp.  90-22. 
How.   N.  S.  2-223. 


Uun,   79-376. 

Misc.  41-92;   82-139. 

Misc.  42-44. 

N.    Y.  Supp.  85-697. 


App.  DiY.  92-346;  130-157. 
Misc.  -^     " 


X. 


_-   31-1«. 

Y.  Sapp.  114-S33. 


N.   y.  72-565. 

App.  Dlv.  57-233;  117-359. 

Misc.  Sl-119. 

N.    Y.   Supp.  193-177. 

I>em.  2-251,  469. 


25-187;  39-520. 
Supp.  64-926;  80-379. 
2-201.  251. 


Misc.  26-137:  39-320. 

N.   Y.  Supp.  64-926;  80-879. 


Misc. 
N.  Y. 
Dem. 


N.   Y.  120-354;  184-431. 

App.    DiT.   10-359;   80-54;   120- 

Misc. '40-520. 

N.    Y.  Supp.  83-521;  102-899. 


N.     Y.    72-565;    75-426;    124-1; 

176-150. 
Han,  36-579;  88-431. 
App.  Div.  24-31:  32-604;  43-95, 

101;  66-456;   07-73. 
Misc.    32-425;    34-585;    86-557: 

•e-7;  48-223;  68-56. 
N.    Y.  Supp.  39-828:  63-186:  03- 

1061;  78-600;  90-665;  102-899. 
Civ.   Proc.  16-871;  19-246. 


N.   Y.  124-1. 

Hun,  48-880. 

App.   DIv.  43-95,  101;  67-70. 

Misc.     32-425;     34-585;     36-557; 
««-7. 

N.    Y.  Supp.  69-429;  06-544;  73- 
000. 

Civ.   Proc.  19-246. 
26R6. 

N.    Y".   124-1. 

App.   Dlv.  43-95.  101. 

Misc.   84-585. 

N.   Y.  Supp.  69-429;  70-391. 

CiT.    Proc.    16-371;    19-246. 

I>eni.    3-251. 
2587. 

N.  Y.  186-384. 

Ilnn.  06-30. 


N.     Y.    47-351:    89-401:    94-549; 

119-62  ;     192-312  ;     211-272  ; 

212-214. 
Hun.  60^23:  77-231:  92-321.  OOa 
App.  Dlv.  22-266:  92-378,  3R1  ; 

%6-145;    110-804;    12i-325 ; 
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123-214  ;      159-41 ;      100-88 ; 

101-256,   261;    108-968;   100- 

394 
Misc. '  24-419;     29-728;     88-271. 

729;  84-31:  80-514;  37-66,  457. 

539  :  38-2:i3  ;  41-165  ;  43-234  ; 

47-548;    48-33;    6O-400,   641; 

67-267;    OO-270;    09-279;   81- 

83:  84-676;  87-79,   564;  88- 

36d;    89-43;    90-241. 
N.  Y.  Supp.  30-882;  08-638.  1116; 

09-507:   78-1062;   76-1053;  70- 

461;  87-16;  88-557;  93-973; 

100-74;      107-1115;      108-281; 

120^569;    120-1001;    141-927; 

142-452;     143-775;     146-267; 

140-495;    147-887;    148-1092; 

149-599;    160-114;    161-378; 

162-463,  543;  164-306. 
Sabd.  6. 
Misc.  6-176;  88-729:  84-82:  M- 

515. 
N.  Y.  Supp.  60^*384. 
Subd.  O. 

MlBC.  6-176. 
Subd.  8. 

App.   Div.   101-257. 
2689. 

N.  Y.  112-325. 

Hun,  42-470;  79-539. 

App.    Dlv.    16-547;    47-28;    92- 

378;    110-649;   118-296;   128- 

214*  168-789 
MiBc. '29-724;  '87-457;    67-267; 

70-156:    74-280,    492. 
N.     Y.     Supp.     44-551;     02-187, 

819;     87-16;     128-477;     144- 

508. 
2690. 

N.  Y.   192-312. 
Hud,  60-523;  92-822. 
Adp.     Div.      16-547 : 

106-145;    117-409; 

123-214;    142-42. 
Misc.    28-724;    60-231;    89-42; 

90-241. 
N.  Y.  Supp.  36-882;  44-551;  91- 

706;    108-281;    120-693  ;  162- 

542;  154-306. 
2691. 

N.  Y.  128-70. 

Hun,  86-193. 

App.    Dlv.    45-90;   92-847;    110- 

708;  120-12:  120-775. 
Misc.  18-283  ;  60-482  ;  74-5,  9. 
N.  Y.  Supp.  82-579:  01-845;  08- 

155. 
2602. 

App.   Dlv.  102-853. 

N.   Y.    Supp.   148-170;   160-421. 
2693. 

App.   Dlv.   107-142. 

N.  Y.  Supp.  152-938. 
2694. 

Hun,   00-526. 

App.  Dlv.  142-42. 

Misc.  .37-r».'i9;  77-309: 

N.    Y.    Supp.   76-1053; 
137-683;    1.10-403. 


100-48.^ : 
118-298 : 


78-322. 
120-693; 


NOTES. 


2596. 
N.    Y.   160-58:   154-4o0. 
11  uu.   r»n-225;  «u-oi:o. 
App.  Div.  »-344;  O4-503  ;  U5-60: 

111-464;   120-11,   14;   165-57. 
MlBC.     a3-207;     »5-7;)u:     4i-yl: 

4^-585  ;   4*n-314  ;   70-158  ;   72- 

687;   »2-137.    139. 
N.   Y.   8ui)i).  Ha-sl»(i:  87-793;  «0- 

552;    96-772:    131-082;    186- 

958;  156-270. 
St.  Kep'r.  »6-tJ69. 
Babd.  1. 
N.  Y.   124-532. 
Hun.  82-319. 
Misc.    10-211. 
N.  y.   Supp.  49-574. 
St.   RepT.  39-504. 
I'lv.  Proo.  7-239. 
I>pni.  8-57:  5-387. 
Siibd.  2. 

t'iv.  rroc.  16-34a 
2597.  • 

iN.    i'.  164-448. 

App.      IMv.      53-lSl:      12O-70O- 

122-856;    123-482;    146-593; 

155-610. 
Misc.    25-260;     35-781;    41-77; 

92-660. 
N.  Y.  Supp.  1O6-1073;  108-526; 

181-311;    157-491. 
Dom.  Jfi-264. 
^^>Gk.   Dig.   25-324. 

2598. 

App.   Div.   120-761. 
2599. 

App.   Div.  126-761. 

Abb.   N.  C.  15-188. 

Dem.  8-285. 
2600. 

App.   Div.   169-548;   120-11. 

Misc.  41-203. 

N.  Y.  Supp.  88-927;  104-832. 
2662. 

llun,  79-377. 

N.   Y.   Supp.   148-615. 

2668. 

N.     Y.     54-643;     92-539:    98-35 

158-323;    154-429;    211-272; 

212-214. 
App.  Div.  96-12;  106-243;  11«- 

490;    186-644;    185-251;    188- 

166;   101-256. 

Misc.  24-418:  37-589.  715:  41- 
466  :  43-i>:h  .  44-70  :  45-85  : 
46-287:  4S-490:  57-268;  66- 
629;    72-288;  84-676. 

N.  Y.  Supp.  17-3.">5;  84-1102: 
88-557  :  96-1106  :  103-518  . 
107-1 115:  11 3-9.*^7 ;  1 1 5-472 : 
120-569;  181-111;  188-718; 
146-495;  147-887;  148-1092; 
152-463. 

St.   RepT.  88-583:  41-889. 

Abb.   N.   C.   27-329. 

Civ.  Ppoc.  19-278. 


How.  N.  S.  2-199. 

Dem.   2-206;   3-168: 

Counoly,  1-166:  2-387. 
Sabd.  2. 

Misc.    12-473. 

St.  Rep'r.  4-534;  18-963:  67-^ 

How.  N.  S.  8-5R 

Dem.  4-170.  288,  488;  S-2S2.  ^JS 
6-49. 
Svbd.  8. 

St.  Rep'r.  67-411 

Civ.    Proc.  8-78.  • 

How.  N.  8.  3-59. 

Dem.  4-170,  296;  B-ISO.  282:  •- 
49. 
Siibd.  4. 

Misc.  29-87. 

St.   RepT.  67-411. 
2664. 

App.   Div.   118-490. 

Misc.  8-143;  37-586:  43-2S6. 

N.  T.  Supp.  168-518. 
2665. 

Civ.  Proc.  7-139. 

Dem.   8-63.   548. 

Redf.    5-353. 

Connoly,   1-491. 
2666. 

App.      Dlv.     16-547:      118-28S: 
149-533. 

Misc.  12-473. 

N,   Y.  Supp.  44-551;  133-1011 

St.    RepT.   4-533. 

Dem.  8-164. 
2667. 

N.  Y.  216-135. 

App.  Div.  151-707:  163-377. 

N.  Y.   Supp.  137-87;  147-8S4, 
2669. 

N.   Y.  95-145. 

App.  Div.  56-280;  116-593:131- 
225. 

Misc.    13-306:  66-630;   65-408. 

N.    Y.    Supp.   121-903. 

Civ.   Proc.  1-458. 

How.  67-58.  817. 

Connoly,  1-488. 
2616. 

N.   Y.  136-60. 

App.  Dlv.  43-390;  56-278:  IM- 
225;    116-649;    117-409. 

Misc.   13-366:  88-451:  90-224. 

N.     Y.     Supp.    61-507:    fMt-lflM: 
101-882;   109-474:  166-831. 

Dem.  2-168. 
Subd.  1. 

A  Dp.  Div,  29-277. 

Civ.  Proc.  6-32a 

Dem.  3-188. 
Snbd.  3. 

App.  Dlv.  116-58S. 
2611. 

N.  T.  67-409;  T7-868,  586;  11*" 
482 

Hun.   41-88;   47-7;   61-104:  76- 
617. 
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NOTES. 


App.  IHv.  6-215;  4«-508;  109- 
707;  ll«-r>«5;  1»K-201:  ia»-9. 

Ml«c.  10-41I3;  11-221;  13-467; 
40-031) :  5^-265  :  55-165  ;  «0- 
276 ;  O5-405  ;  T4-25,  29,  34 ; 
7CS-33;  8a-283,   289. 

N.  Y.  Supp.  «a-919;  96-729; 
101-882;  113-210,  619;  129- 
196;  130-397;  134-858;  145- 
291.  • 

St.   Rep'r.  14-117. 

Civ.    Proc.  6-12& 

How.  67-57. 

Dem.   2-117.  443. 

ConnolY,    1-464. 


X.  Y.  77-369;  95-329. 

Hun,  64-104:  75-472;  76-1,  617: 

78-483. 
App.     Dlv.    6-21o:     16-139;    19- 

267;    47-49,    125;    80-T5;    89- 

414;    104-317.   321.  826;   109- 

780:    116H585:    118-114;    128- 

201:      129-9;      136-789,     794; 

130-245;    170-194. 
Misc.  7-222;  13-468,  473;  14-490; 

17-191;    25-460;    33-146^    329; 

38-471;    46-539;    48-46;    51- 

543;   55-164;   60-276;   61-559; 

68-171;     67-10;     74-34;     89- 

31. 
N.  Y.  Supp.  62-294:  68-363;  77- 

10:J6;     80-410:     06-43.'>.     72I»: 

101-882,    971:    106-474:    113- 
210.    619;     118-429;     121-452; 

123-1015;   129-165;   152-537; 

156-947. 
St.  Rep'r.  58-798. 
Dem.  6-106,  237. 
Connoly,  2-259,  579. 
S618. 

N.   Y.   216-137. 

Hud.  76-522. 

App.  Dlv.  53-106  :  70-.')23 ;  104- 

325;   131-876;   158^45. 
MiRO.    13-467:   25-459;  30-2:  36- 

473:     61-208:     68-171;     76- 

434;  76-403. 
N.    Y.    Supp.    78-808:    75-373; 

185-515. 
Dem.  <l-31. 
Redf.  6-372. 
Connoly.  2-218. 
N.   Y.   Ann.   Cas.  10-439. 
S614. 
N.    Y.    68-148;    70-887:    77-369. 

533:    141-166;   106-336;    182- 

468. 
App.   V\v.  71-219;  95-184:  100- 

26«.   273:    105-22C,   261:   109- 

780:    112-496;   128-168:    127- 

82:     128-875;    132-179:    153- 

606. 
MlBC.     13-467:     27-421;     39-63: 

42-236:    43-463.    567:   46-5^9: 

47-S38:    50-3T3:    59-,*i08:    «i- 

6C8  ;  73-156,  323;  83-291 ;  89- 

949;   88-425. 


142-157 ; 
167-553 : 


N.  Y.  Supp.  75-542;  88-734-  93- 
1004;  96-729;  98-483;  99-62; 
lOH-133;  111-199;  113-97; 
i:i8-913 ;  139-4«5  ; 
149-468;  154-309; 
157-602;  156-999. 

St.  Repr.  5-329. 

Civ.  Proc.  6-128. 

Dem.  3-136;  6-244. 

Connoly,  2-441. 
2615. 

N.  Y.  72-317;  118-569;  126-73; 
136-20;  182-466;  185-162; 
199—461 

Hun.    63-37;    75-129;   88-376. 

App.    Dlv.   32-185;   35-280;    lOO- 
268,     273;     105-224;     112-660 
113-791;      lUi-:>Hl;      117-60 
124-694;    136-832;    144-853 
152-852;   153-606;  167-94. 

Misc.  9-200;  22-215:  23-4.'2:  24- 
260;  26-254;  27-477:  30-281; 
31-418;  37-114;  46-209;  50- 
373:  52-201:  55-171;  50-131, 
313  :  60-56.  290.  500  ;  67-349 ; 
72-329,  567.  598,  611 :  79- 
187.  391:  86-148;  88-387, 
423;  80-48,  53,  93.  105.  684. 
687,  694;  90-,541;  91-399,  466. 
657. 

N.  Y.  Supp.  30-215:  34-831;  49- 
577;  51-502;  52-943;  55-52:  59- 
164:  93-1004:  94-588;  99-62; 
112-206,  265;  11.1-62.5.  1108; 
121-779;  129-435;  131-27: 
137-1002;  138-917;  i:J9- 
110.-»:  141-705;  144-750: 

149-122:  150-743;  151-2.'i4, 
950;  152-548,  661;  154-959; 
157-070. 

Abb.  N.  C.  16-188. 

Dem.  3-339. 

Connoly,  2-454. 
2617. 

App.   Piv.   167-241. 
.MlHO.   89-26;    N.   Y.    Supp.   162- 
735.    822. 

^  N.  Y.  Supp.  148-920. 
2621. 

Dlv.   153-607. 
32-300. 


Dlv.  68-185. 
41-7;  48-40. 


App. 

Misc. 
2623. 

App. 

Misc. 
2624. 

N.  Y.  126-354. 

Hun.  79-376. 

App,   Dlv.   111-461. 

Misc.    72-2SS:   88-422. 

X.  Y.  Supp.  97-097;  131-111. 

riv.  Proc.  7-257. 


2625. 

N.  Y. 

Hun, 

App. 

Misr 


2O6-309. 
36-122:   79-378. 
Div.   80-522. 
17-473:  84-12;  90-96. 


N.  Y.   Supp.   76-457. 
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2626. 

N,    Y.    188-16. 

Apj).  Uiv.  »-344;  18-01;  4<>- 
405  ;  119-602  ;  124-608  ;  162- 
825. 

Mlsc.*22-65;  SO-390. 

N.   V.   Supp.  109-61. 
2627. 

Hun.   87-96. 

A  pp.  Dlv.  84-280;  100-243;  108- 
65;  164-641. 

Misc.  44-70. 

N.  Y.  Supp.  06-904. 

Civ.  Proc.  14-286. 
262H. 

N    Y    214t-465 

App.*  Dlv.  27-508;  60-191;  80- 
522;  00-328. 

Misc.  17-470;  29-39:  87-584, 
710. 

N.  Y.  Supp.  160-692;  163-460. 

Dem.  3-164. 
2620. 

N.  Y.  78-292;  126-400;  162- 
513;    183-60;   217-370. 

TTun.   60-309. 

App.   Dlv.   17-619;  78-67:  96-12 
OH-414;   100-248:   124-382. 

Misc.  44-70;  73-146;  89-704; 
02-327. 

N.  Y.  Supp.  89-738;  90-280; 
108-626. 

Civ.  Proc.  16-390,  4061 

Dem.  2-402. 

(^)nnoIy,  1-118. 

N.  Y.  Ann.  Cas.  4-58. 
2630. 

N.  T.  111-350:  112-230,  668. 

Hun.  30-58:   76-214. 

App.   Dlv.  66-458. 

Misc.    84-14;    92-827. 

C\v.  Proc.  4-13:  6-56. 

Dem.  2-408. 
Subd.  2. 

St.   Rep'r.  6-361. 

Dem.  4-252;   6-203. 
2631. 

N.  Y.  183-60. 

App.   Dlv.   l<M)-244. 

Misc.  44-70:   73-146;   89-704. 

N.   Y.    Supp.    89-738;    163-1092. 
2632. 

App.  Dlv.  96-12;  104-235. 

Misc.  02-327. 

riv.  Proc.  16-406. 
2633. 

N.  Y.  128-70. 

App.  Dlv.  73-528;  06-12. 

Misc.   02-327. 

riv,  Proc.  10-486. 
2634. 

N.   Y.   160-470. 

Hun.  70-358,  360. 

App.  Dlv.  39-513;  96-12;  166- 
06 

N.  t.  Supp.  67*444;  161-74. 
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N.  Y.  140-47;  16».47a 

Hiin.  70-:i58. 

App.    DiT.   39-513;    96-12;   124- 

^32;    166-56. 
N.   Y.   Supp.    108-926;   161-74. 
2686. 

N.   Y.   126-400:   169-467. 
Hnn.   70-360;   76-152. 
N.  Y.   Supp.  138-3S9. 
2688. 
N.   Y.   72-286;  128-402;  ISS-^M 
Hun,  71-66;  86-196. 
App.     Dlv.     9-206:     10-510:    »- 

218;   84-280:  OO-SSg;   1«2-6I3 

186-9;     138-166.     792:    14i- 

683;  104-640. 
Mfoc.     16«6a6;     19-820;    S6-«5; 

40-619:    63-509;    6H-111:   «»■ 

263;  er-so. 

N.    Y.    Bnpp.    48-422:    10CW53: 
110-785;      112-192:      117-4«1 
119*T69;   188->1012:   189^7S4. 

8t.   Rep'r.   14-412. 

Dem.  3-227,  668. 

Connoly,  1-506. 


App.  DiT.  49-64. 

N.  Y.  Supp.  68-688:  121-109. 

8t.  Rep'r.   16-441. 

Dem.  3-227,  530.  612;  6-343. 
2640. 

App.  DlT.  188-792. 

Dem.  8-22. 
2641. 

N.   T.   20O-460. 

App.  Dlv.  188-792. 
2648. 

N.    Y.    201-498. 

Hun.  74-21. 

App.   Dlv.  74-567. 

Misc.  20-538:  76-469. 

N.^Y.    Supp.    T7-748;   lS5-67«: 
189-685. 

Redf.   6-64. 
2644. 

Hun.   70-467;  71-197. 

Aj>p.   Dlv.  40-168:   146-60. 

Ml»c.   47-80;  66-417;  «7-t;  7S- 
419. 

N.   Y.   Supp.  96-206;  136-678. 

St.   RepY.  70-431. 

How.   N.    S.    2-307. 

Week.  Dig.  10-482. 
2647. 

Misc.  66-417. 
2649. 

App.  Dlv.  62-234. 

Misc.   92-899. 
260O. 

N.  Y.  iri-1. 

App.    Dlv.    18-407;   56-459:  «7- 

71;  166-752. 
Misc.    29-272:    39-163:   31-11^: 

68-630:    87-67,   666;  88-399: 

92-511;   93-408. 
N.    Y.    Snpp.    61-248:  141-742; 

160-236;  161-377,  846;  106-L 


-- ^ 


NOTBS. 


St.    RepT.  TO-431. 
"Week,  Dig.  25-814. 


See  citations  aDder  I  Z630, 


App.  Dlv.  eT-71. 

Misc.  88-404:  92-513. 
N.    T.   Supp.   150-607. 


N.     Y.   Supp.   166-267. 
Sabd.  a. 

Misc.  Oa-650. 
I>em.  S-11,  387. 
Connoly,  1-156. 


Misc.   92-650. 

N.   T.  Supp.  156-267. 

Hun.  89-530. 

N.    Y.  Supp.  34-1088. 


Hun.    64-69. 
A  pp.    Div.    156-752. 
Misc.  25-138. 
I>em.  2-4. 


App.   Div.  6O-104.  190;  166-752. 

Misc.  25-138. 

N.      Y.     8upp.     54-926;     68-737; 

141-742. 
St,    Rep'r.  70-431. 
Redf.   5-501. 
Connoly,  2-2. 


N.    y.   104-266:   159-186. 
App.  D!t.  T6-128. 
Misc.    TO-584. 
N.    Y.  Supp.   129-200. 


'Slii! 


441. 


St.    Rep'r.   17-822. 
nem.  al 
Siibd*  8. 

N.    Y.  27-182. 

App.  DlT.  76-128. 
2603. 

N.    Y.   104-250. 
Dem.  2-439. 


N.    Y.   201-496. 

App.   Dly.   72-845. 

Mlffo.   7-379:  9-241:   25-284:  »6- 

739;  48-41. 
N.    Y.   Stipp.  55-433. 


N.    T.  145-540. 
Hnn,  88-42. 

N.    Y.  184-44:  198-462. 

Hnn.    25-.^21:   88-42. 

App.  Plv.  0-493;  111-282;  118- 

Misc.  88-75:  37-329;  4O.n0:  44- 

338;  49-406. 
N.     Y.    Supp.    67-^81;    89-927: 

OT.459 J       98-299  :       100-45  : 

140-5$^. 


How.  N.  S.  2-168,  a28L 
2668. 

N.  Y.  119-642. 

Hun,  52-23. 

App.  Div.  8-493. 

Dem,  3-170. 

Bedf.  5-101. 
2669« 

App.  Dlv.  9-493;  148-487. 

M)8C.  39-479. 

N.  Y.  Supp.  132-994. 
2670. 

N.  Y.  56-015;  173-164;  195-143. 

Hun,  88-42. 

App.  Div.  53-570;  55-438;  96- 
563;  118-210;  125-426;  120- 
440.  021. 

Misc.  86-898,  516;  38-167,  208: 
89-221;  41-608;  48-280;  49- 
409:    52-42(5:    53-221;    6-1-661; 

T129;   67-353. 
HuRp.  «5-l(>22:  67-108:  73- 
750,  1061;  77-271,  329:  79-382; 
85-303;  99-176;   10O.215;  103- 
167.    345;    110-708;    124-173, 
859;    151-74. 
8nl»d.  1. 
App.  Dlv.  118-515;  126-440. 
Miso.  42-887. 

N.  Y.  Bupp.  84-220 ;  96-768. 
Svibd.  2. 
App.  Div.   118-515;  126-440. 
Misc.  42-387. 
N.  Y.  Supp.  96-76a 
•nbd.  8. 
App.  Div.  51-618 ;  102-80 ;  118- 

515;  126-440. 
Miac.    37-454;    42-387;    53-245; 
61-11. 

K.  Y.  Sopp.  62-700:  75-988:  86- 

807;    02-175;    96-768;     104- 
475:  120-714. 
Svbd.  4. 

App.   Dlv.   118-515:    126-440. 
Misc.    19-86;    86-399;    42-387; 

53-245. 
N.    Y.     Supp.    84-220;    06-768; 

104-476. 
2671.  • 

N.  Y.  104-103;  117-378. 
Hun,  66-121;   70-369. 
App.    Div.   53-571;   55-437;   96- 

563;  126-448. 
Misc.   41-308:   48-245;   53-221. 
N.   Y.   Supp.    89-589;   110-708. 
01 V.  Proc.  14-38. 
Connoly.   1-452;  2-281,  540. 
2672. 

N.  y.   184-48. 

Hun,  88-42. 

Abb.  N.  C  17-78. 

App.    Dlv.    14.1-881  :    168-343. 

Misc.    31-fi«7:    42-400;    6»-r>20 ; 

72-629:   80-518. 
N     Y.    Supp.    68-975;    148-691; 

153-686. 


xtw 


NOTBS. 


Sabd.  1. 

App.    Dlr,    10-450;    62-563:    63- 

255. 
Misc.   38-528w 
Snbd.  5. 

N.  Y.  34-347;  42-146;  7T-158. 
Sabd.  7. 

Misc.   26-561. 
App.    DlT.   163-344. 
Subd.  8. 

N.  Y.  »2-40. 
8iibd.  9. 

App.   I*lv.  35-72. 
N.  Y.   Supp.  157-268. 
2673. 

N.   Y.   1H4-44;    108-462. 

IlUD.   25-H21;   H3-42. 

App.   Div.  0-493;  111-2S2;  118- 

629. 
Misc.  33-75;  37-329;  40-69;  44- 

33S;    49-406. 
N.     Y.     Supp.     67-281:     80-927; 

97-459;  08-299;  100-45;  140- 

582. 
How.  N.  S.  2-158.  323. 
2674. 

App.    Dlv.   64-567. 

Misc.     13-374;     23-225;    26-110; 

28616;   69-462. 
N.    Y.    Supp.    60-402;    50-1075; 

72-333;   114-198;    167-689. 
2676. 
Uun,     25-321;     36-575;     41-452; 

77-565;    83-42. 
App.    DIv.    11-290;    85-448;    65- 

282;    106-131;    113-16;    llO- 

141;   126-774;  133-895;  147- 

412;    155-611. 
Misc.    31-667;   84-437;   37-238; 

49-33:    54^-245;    5;«-163,    164; 

60-632  ;    68-494  ;    74-55  ;    85- 

256,  654  ;  80-102. 
N.     Y.     Supp.     28-1048;    54-832; 

60-1022:   72-1001:   04-97;  0«- 

961;  100-4S1  ;   103-868;  104- 

474;   1J1-116;   113-1105:  118- 

895  :        132-203  ;        148-1057  ; 

151-374.   385;    154-670. 
Dpin.   2-296;  3-1,  202. 
Week.'  Dig.    16-118. 
Redf.   5-434. 
2€t70. 

N.    Y.    145-540. 

Hun.   77-565:   88-41. 

App.    Div.    11-2JK);    85-448;   65- 

282;     106-1.32:     113-17;     114- 

413;    133-895;    147-413;    155- 

611. 

Misc.  25-71:  34-436:  37-288: 
47-513:  40-34;  50-248:  53- 
164:  60-62.'l;  65-404;  72-304; 
7.1-4f>4:  74-.'>5:  80-102;  01- 
3SS 

N.  Y.  Supp.  28-10  48;  .31-707: 
.13-424:  47-1127:  54-707.  892: 
60-1022:  72-1001:  04-07:  05- 
969;    08-299;    113-1105;    131- 

11 


203;    132-203;    147-168:151- 
382,  385;   154-67a 

St.  Rep'r.  318. 

iJenn.   6-423.   460. 

Week.  Dig.  16-llg. 

Connoly,   2-17. 
2677. 

N.  y.  02-251;  94-547;  9ift-34S: 
116-396;  144-508;  191-12. 
208—228 

Uun,  26-183;  38-125:  TO-64. 
78-310;  82-108,  209:  83-3.-3. 
406;  85-123,  485,  589:  88- 
314;    01-93;   02-200,    446. 

App.  Dlv.  5-72;  9-1^6:  13-25; 
17-5:  26-197.:  4O-109;  47- 
84;  58-319;  64-18;  66-417: 
66-281;  75-323,  629;  82-3i»3: 
83-163;  88-468;  »»-5S-*i :  98- 
260;  97-528:  98-492:  »9-2<e; 
101-554;  102-530;  I03-17T: 
105-219:  166-239;  111-862: 
120-7;  121-385:  125-617; 
180-.164,  474:  13.^472;  IMI- 
854;  1.17-611;  13H-588;  14«- 
61,  868;  148-260.  272;  155- 
848;    156-536. 

Misc.  8-577:  9-385;  14-168:  24- 
220  ;  27-715  ;  29-561  ;  30-32 
31-299;  33-149.  323;  35-3«3 
89-74.  608:  40-333:  42-4^. 
65-193;  60-38:  62-170;  75- 
526. 

N.  y.  Supp.  29-131;  30*274:  51- 
878;  3,1-115:  36-608,  711:  41- 
279;  49-1027:  57-.-31:  61-S:k!. 
953 ;  62-.132  :  65-676  :  «s-s«S. 
636 ;  71-1034  :  T2-S94  :  «l- 
7,S7;  87-252.  938:  90-1S2, 
769;  93-.T80:  104-83R:  II«- 
428:  118-568;  122-407:  l.tS- 
99;    135-802;    140^^g42;    141- 

Civ.  Proc.  15-211. 

Dem.   3-221. 

N.  Y.  Ann.  Caa  2-47;  T-152;  0- 

135:  9-254. 
Connoly.  1-172. 
Daily   Reg.  34-473. 
2678. 

Sea  cf.tatlons  under  |  2677. 
2679. 
N.    Y.    162-515;    184-4S;    202- 

137 ;  215-209. 
App.    Div,    28-310:    36-545:   57- 

2.'14  :  6«-585  :  65-378  :  75^339; 

8O-208:    112-198;   121-20A. 
Misc.    30-117.    4.37.    514;    42-14; 

44-624:     48-41;    51-261;    60- 

504;   86-588. 
N.   Y.    Supp.   61-8:  68-155:  «0- 

125:    73-.'>7:    78-130:    80-18fi: 

08-299:    100-1005;    12ft-1068; 

128-1106;    148-002. 
Tonnoly,  2-81. 
2681. 

N.    T.    144-512;    145-414:   168- 
578;  182-270:   101-12. 
20 


NOTES. 


Hon,  61-194;  410-4;  68-121;  71- 
596;   77-196. 

App.  Dlv.  a-14;  9-167;  26-197 
199;  4G-281;  47-231;  64-283 
67-434;  70-263;  73-409;  76- 
186;  88-393;  90-47;  05-209 
O6-430;  00-295;  101-<5^6 
104-72:  106-181;  100-107 
111-36:  112-548;  110-760 
126-74T;  127-566;  138-821 
141-171;  143-106;  146-809 
147-218;      150-39:      163-4/*2 

MUc.    18-140;    26-460;    30-3d7. 
31-47;    32-225;    33-323;    35- 
363,  366;  36-312:  3«-219.  407 
30-74.    437;     IO-516;    56-180 
48-494;   62-170.   599;   66-441 
Tl-105,  641;  02-598. 

N.  Y.  Snpp.  28-449:  60-383;  61- 
131:  63-241;  66-6«4;  6S-636: 
Tl-1004;  73-509:  74-655.  971; 
T7-134,  269.  941;  78-297;  84- 
«M0;  88-565:  04-423:  05-678; 
07-1117;  08-801;  104-568; 
106-361;  110-428;  118-568: 
121-1092;  126-.^1:  127-659; 
130-397;  131-857.  1041;  135- 
802;   138-537;   156-438. 

N.  Y.  Ann.  Cas.  1-205;  0-253; 
10-33S. 

CoDBoly.  2-141. 


N.     Y.    67-408:    74-38;    88-508; 

80-352;        08-484;        144-472; 

165-70;    104-77;    100-158. 
App.    Dlv.    63-544;    67-604;    60- 

266  :  78-867 ;  82-191 ;  02-464  ; 

164-240;    161-564.  ^^ 

Mi«c.    18-222:    10-221 :    37-172; 

SO-608.     764;    41-282:    42-92, 

835;  48-41,   71;  64-117;   88- 

347 
N.     Y.    Supp.    64-972;    66-1010: 

T6-1056;     70-1010;     80-1122; 

81-713.     1030;     86-1082;     87- 

128;  06-225;  118-46. 
CiT.  Proc.  16-45. 
Redf.   6-199. 
Sii1»«l.  2. 

N.   Y.   144-472. 
Snbcl.   8. 

Han.   88-201,  285. 
App.    Dlv.   86-333. 
N.   Y.  Supp.  81-409. 
Sii1»«l.  4. 

N.    Y.   48-282. 
App.  Dlv.  68-588. 
nT  Y.   Supp.  60-126. 


Se«     ettatloiifl    under    preceding 
section. 


N.    Y.    88-121;   08-342;    116-396. 
Hnn.     27-577;     88-125;     48-219; 

<I2-124;  63-261. 
App.  Dlv.  70-512. 
MIflC.    0-388;    13-475;    30-764 ; 

00-530. 


N.  Y.  Supp.  6-197,  265 ;  80-274 ; 

36-485;  00-490;  166-262. 
St.  ttep  r.  16-240. 
Civ.  IToc.  14-195. 
Week.  Dig.  25-67. 
Connoly.    1-172;  2-623. 
Dcm.  <I^197,  265. 
2685. 

Misc.  03-402,  403. 
Sikbd.  2. 
N.    Y.    Supp.    151-76;    167-137, 
143. 
2686. 

N.    Y.   162-461. 

App.    Dlv.    16-38;    18-113;    43- 
2:^5.  333;  40-419;  70-567;  74- 
221,     468;     78-464;     114-535; 
120-200. 
Misc.    4-43.    377;    38-713:    41- 
421;   40-403;    62-428:   53-222; 
64-499;    60-650;    67-356;    75- 
85;  88-352;  02-87. 
N.  Y.  Supp.  0-239;  23-1048;  20- 
828;     50-1025;     60-315:     63- 
678;   65-437:    75-589:    77-558, 
696;     70-651;     100-12:     118- 
568 ;   134-874;   967;   144-565; 
140-122;   157-494. 
2687. 

N.    Y.    88-121:    80-479;    02-251; 
04-574;  08^47;  115-400;  170- 
75;  182-270. 
Hun,    28-249:    30-543;    31-182; 
38-126;     41-97;     68-283;    77- 
205. 
App.  Dlv.  16-36:  25-269;  30-92, 
510;  61-662:  62-505;   70-263: 
76-342;      112-486 ;      110-782; 
142-427;     166-367;     157-929; 
160-476. 
Misc.  1-450:  7-380:  21-418;  22- 
489;   26-257;  28-601;   37-472; 
88-64:  30-608:  40-68:  55-191; 
68-488;    60-131;    62-163;    70- 
471;    71-101;    00-247. 
N.  Y.  Supp.  6-252 ;  24-847 ;  28- 
160:     86-946;     36-1074;     47- 
1069;  50-786;  64-067:  67-444; 
71-71;    74-971;    76-1056;    76- 
967;     78-186;     80-643;     104- 
342;   100-3.54;    111-640;   116- 
286;   120-911;   141-470;    142- 
455  ;  147-550  ;  140-221 ;  162- 
723. 
2688. 

N.  Y.   104-398. 

App.  Div.  93-505;  106-54;  122- 
608;   126-359;   130-462;   141- 
46;    148-531;    161-890;    166- 
4. 
Misc.     13-374:     10-255;     30-33: 
37-633:    41-282:     55-480;    64- 
162,   248;  67-33;   68-161.   204. 
N.    Y.    Supp.    87-826;    110-694; 
124-641. 
2680. 

N.   Y.  04-558. 
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Hun.  S2-88. 

App.    Dlv.   35-436:   40-75;   llO- 

08;   lS6-3de;  167-849. 
Misc.    :£4-d52;    27-416:    30-574; 

S8-481);    »0-6;    89-681;    92- 

132 
N.  Y.Supp.  63-714:  69-374;  68- 

1002;    97-403;    141-47;    142- 

493:    146-1106. 
Dem.   3-231.   240. 
Connoly.  2-640. 
2690. 

Hun,   62-88. 

App.   Dlv.   160-366:   167-346. 

Misc.    29-159;    24-352;    37-581; 

68-480;    92-132. 
N.    Y.    Supp.    46-908;    76-1067; 

97-403;   141-470. 
Week.   Dis.  16-34?. 
Connoly,  aft-523. 
2691. 

N.  Y.  138-174. 

Hun,  81-176. 

App.  DlT.  113-200;  144-989. 

Misc.  7-881 ;  80-88;  88-64 ;  91- 

462. 
N.   Y.    Supp.    47-864,    1069;    76- 

967. 
St   Rep'r.    16-743. 
Civ.  Proc.  14-88. 
Abb.  N.  C.  11-66. 
Dem.  2-22. 

N.  Y.  Ann.  Cas.  6-667. 
Connoly,  2-58,  190,  362,  616. 
N.  Y.  Law  Jour.  6-667. 
2692. 

N.  Y.  Supp.  161-76. 
2693. 

N.  Y.  188-16. 

App.  Div.  9-344;  18-61;  40-406; 

119-602;   124-608;   162-325. 
Misc.    22-65;    60-390. 
N.  Y.   Supp.  109-61. 
2696. 

See  citations   under  i   2693. 
2696. 

N.    Y,    Supp.    139-695;    166-897. 
2697. 

N.  Y.  Supp.  138-917;  141-356. 
2098. 

Ilun,  60-482. 

App.    Div.    6-565;    61-348;    88- 

33. 
Misc.  33-543;  42-14. 
N.  Y.  Supp.. 64-920;  68-933;  86- 

830;   156-.'i97. 
Connoly,   2-632. 

2600. 

N.    Y.   200-141. 

App.    Dlv.    20-66;    60-82;    163- 

26S. 
Misc.  22-220;  38-463. 
N,     Y.     Supp.     49-820;     63-439; 

77-1030;   144-94:   156-397. 
2701. 

N.    Y.    214-385. 

N.  Y.  Supp.  157-681. 


2702. 

N.    Y.    110-159;    lSe-106:    16»- 

386;   182-820;   190-83S. 
Hun,     60-ae7;     74-278;    SS-115; 

88-867. 
App.    Dlv.    36-72;     89-248;    4^ 
495:  42-304;  48-4;  53-646;  66- 
479;    79-512;     8e-l58,    17«; 
106-323;      119-77;      lIS-243; 
128-50:       130-813;        133-439: 
136-45;  188-79;  160-574. 
Misc.      8-149;      10-197:      16-33:^: 
17-487;    22-65;    24-351;   37- 
575;   72-629;  81-376. 
N.  Y.  Supp.  67-131:  78-290:  »- 
632;  89-392;  94-^7;   119-921; 
120-1110;   188-917;    141-35t: 
143-341. 
K.  Y.  Super.  66-286. 
Dem.  6-45,  60,  473. 
2703. 

See    citations    under     pneedlaff 
section. 
2704. 

App.   Div.   66-478. 
N.   Y.   Supp.  73-290. 
2706. 

N.   Y,  214-385. 
2706. 

App.   Div.   66-478. 
N.   Y.   Supp.   73-290. 
2707. 
App.  Div.  66-461.  590;  66-478: 

120-831:  130-813. 
MlBC  26-185;  37-676. 
N.  Y.  Supp.  67-181; 

1050. 
Dem.  2-131. 
Subd.  1. 
N.  Y.  92-93. 
App.  Dlv.  39-260. 
Misc.  16-586. 
St.  Rep'r.  13-172. 
2708. 

App.    Div.  66-478. 
N.  Y.  Supp.  73-29a 
How.    61-138. 
2710. 

App.   Div.   66-478. 
N.  Y.  Supp.  73-210. 
How.   71-138. 
2712. 

App.   Dlv.  66-478. 
Misc.  60-648. 
N.  Y.  Supp.  73-200. 
2713. 

N.   Y.   127-296. 

Hun,  69-163. 

App.  Div.  29-109:  4S«4;  BS-45S: 

66-478;    130-813. 
Misc.  32-420. 
N.   Y.  Supp.   78-290. 
2714. 

App.   Dlv.  66-478. 
N.  Y.   Supp,  73-290. 
2716. 

App.  Dlv.  66-478;  139-401. 
N.   Y.  Supp.  73-290;   124-25S. 
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2T16. 

App.  Div.  60-478. 
N.   Y.  Snpp.  78-290. 

App.   Div.   60-478. 
Nw  Y.  Supp.  78-290. 

str  IS. 

N.    Y.  130-106;   109-333. 

App.  Div.  42-304;  4«-4;  60<^79; 
130*856 

Misc.  24-357;  81-376;  87-468. 

N.    Y.    Supp.    73-290;    143-341; 
151-239. 
2T1». 

N.    Y.    Supp.    155-147;    157-681. 
2721. 

N.    Y.    Supp.    148-525;   155-183. 

App.    Div.    168-43. 


N.  Y.  110-28;  15a«514;   191-12. 

Misc.  91-869. 

Uun,    32-448;    66-120;    70-131; 

77-205. 
App.  Div.  0-413;  10-36,  38;  10- 

36,    38;   «5-a88;    88-321;    46- 

346;  03-48;  08-862  ;  70-5G7  ; 

83-162;  84-162;  89-567;  98- 

8;  111-37. 
Misc.    15-560.   601;    17-493;    25- 

256,   280;  30-355;  31-79;  35- 

154;  37-660;  39-521;  41-78; 

44-442;     55-160;     84-312. 
N.  Y.  Supp.  28-362  ;  80-826  ;  54- 

955;  55-430;   50-989;   413-726; 

64-576:     74-75;     75-589;     70- 

814;  82-539;  86-663;   90-185; 

120-965;   141-179. 
Dem.   2-232;  4-366. 
Connoly,  2-641. 
N.  Y.  Ann.  Caa.  10-459. 
2723. 

N.    Y.    140-265;    175-304;   200* 

457. 
Hun.  78-301. 
App.    Div.    9-291;    12-136;    6«- 

436;    105-590;    111-896:    112^ 

21;     114-535.     567;     188-802; 

188-792;    151-670. 
Misc.    15-550;    39-140;    41-273; 

00-50. 
N.  Y.  Supp.  50-933;  72-277;  »»• 

15;  1O0-12;  112-763;  117-539. 
2724. 

App.  Div.  100-722. 
2725. 
N.  Y.  114-859;   119-427:  124-1; 

130-384;      142-545;      158-316; 

154-423:   170-197;   175-150. 
Hun,  28-45X:  33-618;  44-457;  61- 

201;  55-948;  04-372;  05-81;  77- 

248;  82-112:  91-205. 
App.     DIT.    18-28;    80-814;    82- 

604:    48-05;    51-368,    419:    58- 

639;    54-582:    55-456:    58-210; 

03-49.  4««:  67-72:  08-146,  ir.O; 

72-286:  77-1  .'^9:  85-572:  80-97: 

8t*40t :       07-268 :        112-17'^ 

11 


113-470;    118-328;    110-508; 

122-739;     132-618;     138-796. 

Misc.    24-353,    457;    25-281;    26- 

124;   34-210,   685;   30-742;   37- 

717';  38-723;  49-435:  57- 
430  :  00-47 ;  04-241 ;  72-329  ; 
74-^33. 

N.  Y.  Supp.  47-101:  61-802:  58- 

186,  711;  55-426:  50-1100:  59- 
429;   05-1061:   00-1028;    07-97; 

70-891;    71-876,     790:     7.3-600; 

74-148,  443;  70-37;  79-83;  89- 

410;  104-213;  107-737  ;  lOO- 

711:  131-187;  183-718;  134- 

229;   169-374. 
St.   Rep*r,  5-375:  35-229. 
Civ.  l»roc.  14-62;  15-371. 
How.  0O-291. 
Dcm.  2-486;  8-236. 
Redf.  4-399;  5-381. 
Week.  Dig.  25-64. 
Connoly.  1-88,  191. 
2720. 

N.     Y.    88-121;    100-223;     104- 

267;    120-300;    159-135;   200- 

457. 
Hun,    88-121;    180-261;   50-.^S9. 
App.   Div.  23-406;  52-234;   149- 

13;    160-661;    100-721. 
Misc.    1-492;   27-416:   48-41. 
N.    Y.    Ropp.     48-169;     06-222; 

162-431. 
2727. 

N.   Y.    Supp.   150-810. 
App.    Div.   107-418:   170-534. 
See     citations     under     preceding 
section. 
2728. 

N.   Y.   214-426. 

N.    Y.    Supp.    160-525;   152-723. 
Misc.  91-248. 
2729. 

N.   Y.   66-480;   89-479. 

Hun,     50-572;     59-78;    70-131; 

70-379;  80-301. 
App.  Div.  10-38;  i*-28;  59-266; 

04-571;        84-554:        lW>-270: 

104-462;    132-486;    142-429; 

140-870:    148-270:    101-938. 
Misc.     2O-307;     3C>-34;     33-147. 

625;   85-154;   30-97;   87-177. 

662;  38-728;   89-227;  41-223, 

272 
JN.  Y.*  Supp.  39-828;  49-98:  68- 

868,  9.«J9:  72-333:  76-314:  82- 

731;  83-983:  93-8,36;   116-901: 

120-808;    120-965;    155-1077. 
Snbd.   3. 

N.  Y.   Supp.  151-072. 
2730. 

App.      Div.     48-235;     117-296; 

161-938:   166-227. 
Misc.     .32-197:     48-41:     89-41; 

90-240:   92-331. 
N     Y.    Supp.    6,^-728:    152-726; 

154-652:   150-S27. 
8<»p  ftlso  citation 8  under  preced- 
ing  Roction. 
*2n 
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2731. 

*  Misc.  88-358. 

N.   Y.   Supp.  151-768. 
2734. 

N.  Y.  Supp.  167-874. 
8786. 

N.  Y.  70-612;  74-476,  589;  76- 
425;  117-471;  140-430;  162- 
824,  614,  520;  188-435;  191- 
12. 

Hun,  71-345;  78-879. 

App.  Dlv.  1-30;  2-15;  7-93;  22- 
^;  24-29,  30,  33;  82-326;  42- 
258;  47-66,  231;  63-8;  78-615; 
80-82,  209;  88-39S:  100-270, 
273;  101-555;  111-88;  112- 
486;  114-444;  110-291;  130- 
809;  132-487;  14«-868;  108- 
524. 

Misc.  8-576:  13-757;  16-509; 
17-494;  20-307;  22-501;  26- 
257;  27-413;  29-266;  30-32: 
33-324:  36-363.  S66:  36-96, 
812;  37-178:  89-74;  41-225.  423, 
607;   42-468;   61-217;   64-507. 

N.  Y.  Supp.  29-1058:  36-251; 
89-829;  46-663;  49-93,  820; 
60-933:  69-254;  61-241;  66- 
436;  71-1034;  73-609;  78-869; 
80-188,  476;  84-640;  86-801; 
87-246;  91-537;  114-936;  116- 
532;  118-562,  998. 

Civ.  Proc.  6-246. 

How.  66-387. 

Abb.   N.   C.   29-477. 

Dem.  2-489;  3-187;  6-197. 

Connoly,  1-251,  437;  2-267. 

N.  Y.  Ann.  Cas.  9-255. 
2786. 

App.  D!v.  78-615:  110-536; 
121-101 ;    166-152  ;    1 70-767. 

Misc.  69-300;  92-134.  337^  ^^^ 

N.    Y.    Supp.    79-947;    106-696 ; 
148-359;   161-1072. 
2787.  • 

N.  Y.  182-270. 

App.  Dlv.  146-869. 

Misc.  26-460;  29-272;  87-190. 
536. 

N.  Y.  Supp.  74-944;  76-1047. 

Civ.  Proc.   14-64. 

Connoly,  2-643. 
2738 

Misc.  28-671;  .*19-140;  48-496; 
61-540;  92-132. 

N.  Y.   Supp.   166-888. 
2739. 

N.  Y.  176-160. 

Hnn.   72-163:  86-195. 

App.   D!v.  66-459.  ^^  ^^ 

Mlac.  7-379:  24-352;  28-697; 
81-119;  46-373;  66-418;  88- 
401. 

N.  Y.  Snpp.  32-579:  34-1088; 
63-714  ;  69-1022  ;  61-243 ; 
94-1063;    123-383;    161-846. 

Dem.  2-624. 
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2740. 
N.  Y.  101-682. 
App.  Div.  98-194 ;  142-43  ;  180- 

36.  * 

Misc.  62-157. 

N.    Y.    Supp.    80-587;    116-424; 
126-693. 
2741. 

Misc.  88-463. 

N.  Y.    Supp.  49-820;  TT-IO^. 
Abb.    N.   C.  16-139. 
Dem.  3-232. 
2742. 

Misc.  92-129. 
N.  Y.  Supp.  185-147. 
2743. 

N.    Y.   111-284. 
Hun,    64-162;    86-571. 
App.   Dlv.  7-12. 
N.  Y.  Supp.  38-907:  154-65. 
2744. 

N.   Y.   111-284;   197-473. 

App.  Dlv.  10-129;  101-28;  114- 

615. 
Misc.    12-324;   2O-307;   68-416. 
N.   Y.  Supp.  60-87;  91-797. 
2746. 

N.  Y.  69-536. 
Misc.    89-109. 

App.  Div.   18-803:   185-125. 
N.   Y.   Supp.  161-878. 
2746. 

N.    Y.    99-101;    100-203:    111- 

289;   160-451;  216-207. 
Hun.    3:^-236;    36-301;    40-443: 

47-477;   64-162;    78-131;  »«- 

12. 
A,  D.  7-12;  10-129;  16^547;  84- 

194:    40-31.    78;    44-240.    624: 

46-241;    61-318:    66-149:   63- 

404;    80-513;     122-356;    131- 

276. 
Misc.     3-156:     20-308;     26-3^ 

369:   36-579:   38-219;  39-120: 

57-525;  60-297 ;  68-414;  88- 

411 ;  89-109. 

N.    Y.    Supp.    55-433.    640:    •»- 

87:     61-671;     71-795:     72-^2; 

77-269:  78-978:  81-118:  ilS- 

287;  120-628:  150-423;  161- 

378. 
2747, 

N.   Y.  70-481:  197-47a 
Hnn.  47-477:  64-163:  86-12. 
App.    Div.    24-194:    51-318.   S5«: 

101 -.561:  122-356:   124-794 
Misc.    20-807:   26-284;   39-120: 

67-525:   89-109. 
N.  T    Sunn.  AK^nBR:  «4-in25:  «- 

1061;   78-976:   109-217:   124- 

628:   161-378. 
ft.  Rpp'r.  5-196. 
Hv.   Proc.   15-284.  290:  1»-8II8. 
Dem.  6-59. 
Redf.  5-88a  337. 
Week.  Die.  25-825. 
2748. 
Misc.  87-241:  «8-407.  467. 
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1O5-590; 
111-462, 
114-567: 
123-3 ;  • 
145-543; 
ie6-227 ; 


N.  Y.  Supp.  150-420,  425;  151- 
101)9. 
2T40. 

Misc.  OK-414.  417;  89-531. 

N.   Y.  Supp.  153-707. 

Dem.  3-581. 

Connoly.  1-158.  254. 

Abb.  N.  C,  31-111. 
2T51. 

N.    Y.    70-5©6. 

Hun.   70-509. 

App.   Dlv.  55-150. 

n:    Y.   Supp.   151-504;   152-312. 

2T52. 

N.    Y.   145-540. 
App.   Dlv.   1«4-136. 
Misc.  80- 109. 
Abb.   N.   C.   31-110. 
2753. 

N.  Y.  112-289  ;  102-36  :  170-143. 

App.  Div.  0-291;  12-135;  13-97; 

88-475;    49-419;    51-358;    55- 

149:  04-435,  566;  79-301;  81- 

589;  80-99;   95-453;   101-562: 

1U2-410:     103-521;     104-388; 

liNI-330:     107-311; 

806.     900;     112-21; 

119-274;     122-448; 

.124-798;      182-802; 

148-574;    151-570; 

108-746. 

Misc.    13-376;    15-549.    603;    30- 

517;     39-140;     40-70;     41-73, 

157  ;  42-167  ;  40-217,  388  :  49- 

388:  eo-46.   295.  650;  02-601; 

67-29,  42;  89-659;  02-657. 

N.  Y.  Supp.  35-251;  44-358;  50- 

.'>23, 858  :0:^-678  :  07-1004  :  72- 

277,  333:   83-530,  652;  93-82, 

659:  94-84.  471,  1071;  95-124; 

97-607:  105-4;  107-277;  101>- 

217:     112-763:    115-984:    It?- 

5.S9:    149-131;    153-980;    150- 

208;   157-374. 

Abb-    N.    C.   23-32. 

Connoly,  2-81. 

2754. 

N.    Y.    104-200;    111-284;    145- 

540. 
nun, '30-692;  84-444:  88-445. 
App.     r>Iv.    5-590:     11-354:     12- 

17:  18-.'^03:  55-271:  71-1;  73- 

348;   92-405:   98-114;   98-211; 

109-250:     114-613:     117-810: 

125-748;      131-84:       135-1 2r.: 

1.^6-833;      151-235;       153-86. 

323. 
Misc.    84-152 :   47-520. 
N.  Y.  SuDp.  00-963:  00-784;  75- 

6.*»7;    87-23:   95-819;   99-1070; 

110-93:      115-2nr,:      121-779: 

135-143:    137-1099. 

2755 

App.   Dlv.  2.1-18:   103-501;   120- 

883:    128-776. 
N.  Y.   Supp.  105-59;   113-104. 

2750. 

N.    Y.    13,3-415. 


App.  Dlv.  66-231;  116-587;  131- 

84;   153-80,   585. 

MlBC-    34-150.  ^  ^  ^ 

N.    Y.    Supp.    72-694;    116-239; 
138-59. 
2757. 

N.  Y.  125-418;  133-177. 

Hun.   61-280;    69-405;    74-268. 

App.  Div.  4-8;  10-594;  17-0; 
(51-637;    92-465;    112-317. 

Misc.    50-110;    54-176;    80-24. 

N.  Y.  Supp.  105-931;  141-784. 
2758. 

App.   Dlv.  79-268;   117-358. 

N,   Y.   Supp.   103-177. 
2759. 

App.  Dlv.  11-45;  52-635;  97- 
641;  117-358;  152-917;  158- 
916;    163-91.'). 

Misc.    17-543. 

N,   Y.   Supp.  79-687;   143-869. 
270O. 

Hun,   74-268. 

App.    Div.    79-268.   • 

Misc.    52-278. 

N.  Y.  Supp.  79-687. 
2761. 

App.   Dlv.   21-267. 

Misc.    52-278. 

N.  Y.  Supp.  47-689. 
2762. 

App.  Dlv.  11-45;  117-S3& 

Misc.  52-278. 

N.   Y.  Supp.   102-1124;  108-177. 
2703. 

N.  Y.  06-250;  72-209.  482;  87- 
514:  96-63:  104-648;  133- 
177;   148-408;   200-265. 

Hun.  45-561;  6:i-.">31:  74-96; 
209,  368;  78-482:  80-460:  8.3- 
331;  84-524;  80-330;  89-360; 
91-61. 

App.  Dlv.  6-215;  10-401;  17-6: 
39-86:  40-34;  47-125:  48-92: 
51-637:  5.3-567:  50-279:  58- 
588;  61-413:  79-542,  634;  81- 
228;  92-465:  95-153;  10.%- 
255;  107-77:  113-24.  020;  110- 
519;  117-200:  11H-4S4  :  121- 
384:  12.3-170.  217:  120-608; 
143-824,  962;  151-788;  153- 
732:    KI3-217. 

Misc.  41-88:  80-24. 

N.  Y.  Supp.  56-523:  05-1022:  07- 
879;  70-641:  79-6.39:  81-68. 
101;  88-847:  93-418:  101- 
776;  105-1098:  108-138, 
281;    127-966;    128-486, 

T.  &  C.  5-402. 
2704. 

112-525. 
0;i-531. 
Dlv.    35-542:    52-63r>: 


79- 
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N.   Y. 
Hiin. 
-Xpp. 
4.3. 
Mi.sc. 
N.    Y. 
2765. 

App.   Div.  6-112:   1.31-691;  137- 
837. 


24-261:    41-85. 
8npp.   55-08:    81-101 


K0X£8. 


173-S21. 


K.  Y. 
2766. 
N.  Y. 

App.   X>iv.  «-lU;   127-887. 

N.  Y.  Supp.  122-581. 
2767. 

App.   Dlv.  «-112j    137-«37. 

l>i.   Y.   Supp.   122-681. 
27«8. 

N.    Y.    182-270:    200-6S8. 

App.  Dlv.  100-369. 

Misc.    39-479;    41-226;    57-502; 
«7-31. 

N.  Y.  Supp.  82-G39;  98-886;  100- 
667;   12&-528;  1B7-270. 

Cunnoly,  2-117,   205. 

l>em.  tt-227,  261.  605. 

UeUf.  5-466. 
Subu.  1. 

App.  Dlv.  47-123. 

Mttc.  57-456. 

N,  Y.  Supp.  167-417. 
Snbd.  2. 

Misc.  26-354. 
Snbd.  a. 

App.   Div.  82-465. 

Misc.    15-601:    57-527;    90-247. 

N.    Y.    Supp.    109-972;    162-726. 

St.  Uep'r.  13-168;  29-216. 

Civ.  Froc.  11-125. 

Dem.  2-352. 
Snbd.  4. 

a.   Y.  88-121. 
isc.   73-161. 
Dem.  4-119. 
Snbd.  6. 
N.   Y.  78-535:  88-368.  527;  104- 

103. 
Huu,  61-202. 
Am.  Dlv.  12-135;  80-327;  138- 

Misc.  1-492. 

Civ.   Froc.  7-157:  8-409. 

How.   N.  S.  1-92,  203. 

Dem.  3-232;  4-471. 
Sabd.  7. 

Hun.  33-342. 

St.  Uep'r.  6-199. 
8ubd.  8. 

Hun.  36-261. 

St.    Rep'r.   28-951:  48-S26. 
Snbd.  9. 

Hun,  36-261. 

MiBC.  30-355. 

St.  Uep'r.  37-647:  41*798. 
Bnbd.  10. 

App.  Div.  42-268. 

N.  Y.  Supp.  68-257. 
Snbd.  11. 

N.  T.  118-33:  216-188. 

Hnn.  62-110. 

Apn.  nir.  4-4S1;  40-238:  61-Jra: 
66-100:  «l-4.fS3;  84-163; 
104-4fl2;  110-<V>8:  143-841; 
146-707:   170-585. 

Misc.  16-001:  17-404:  30-354: 
818:  61-640;  60-629. 


8-2BS,    609:   4-K4 


N.  Y.  Saps.  63-726;  e6-7S4:  7S- 
496 :  128-626 ;  148-10^; 
166-810. 

Clir.  Froc  8-125. 

St.  Bep'r.  15-722. 

Abb.  N.  C.  22-480. 

Dem.    2-<M8: 
348;  6-848. 

Connoly, 
8ubd.ia. 

N.   Y.  72-814. 

App.  Dlv.  146-706. 

Misc.  29-37;  61-220. 

N.  Y.   Snpp.  60-382. 

St.  Rep*r.  28-912;  45-752. 
Snbd.  18. 

App.  Div.  146-716. 

Misc.  63-620. 

N.  Y.  Supp.  28-844 ;  181-441. 

2770. 
N.  Y.  135-661. 
Hun,  64-818. 

App.    Dlv.    147-219;    168-26S. 
Misc.  28-603:  58-496.         ^  ^ 
N.  Y.  Supp.  181-1041 ;  1B7-6S2. 
St.  Rep'r.  12-692. 
2771. 
N.   Y.  214-886. 
App.    Dlv.    166-462,    929; 

894;  170-191. 
Misc.   87-172;  88-225.  367. 
N.    Y.    SuPD.    160-136.   431,  6S9. 

1070;  165-1053. 
2861. 
N.  Y.   65-170;  155-278. 
Hun.  89-181:  92-626. 
App.    Dlv.    9-20;    30-T76:   121- 

317'   129-464 
Misc.  '11-119;    18-241:    56-24»: 

60-21. 
Civ.  Froc.  8-09;  19-109. 
N.  Y.  .\nn.  Cas.  6-404. 


2862. 
N.  Y 

Hun. 
App. 


165-278. 
.^0-165;  64K690. 
Dlv.     109-222:     129-454: 
132-661. 
Misc.  25-199:  43-42;  56-3Sfl. 
N.  Y.  Supp.  107-8.M:  113-1041 
St.  Rep'r.  28-423.  446. 
Week.  nijf.  17-239. 
N.  Y.  Ann.  Cas,  6-202. 
Snbd.  1. 


App.  Dlv.  80-176. 
MYsc.  24-572. 


Abb.  N.  C.  20-223. 
Snbd.  2. 

N.  Y.  56-585;  128-178. 

App.   T>iv.  61-461. 

MlFC.    34-626.    7W.  

N.  T.  Supp.  15-^20;  69-908, 1081: 
70-682. 

St.   RepT.  87-401. 

rir.   Froc.  20-206. 
Smbd.  3. 

App.  DiT.  114-886. 
Snbd.  6. 

Hun.  65-862. 
1126 
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1 


Misc.   24-752.  853. 
N.   Y.  Supp.  08-9(12. 
«t.  Rep'r.  4T-780. 

N.   Y.  42-542. 
App,   DIv.  46-183. 
Biisc.  29-278. 
N.   Y.  Supp.  61-508. 
Civ.  ProC.  8-89. 


N.    y.  19ft-278. 

Huo,    27-374. 

App.  Div.  73-409;  120-454;  182- 
521. 

Misc.  18-241;  24-753;  43-42. 

N.     y.    Supp.    77-134;    110-535; 
113-1042. 

St.   RepT.  28-423. 

Civ.   Proc.  13-319. 

N.  Y.  Ann.  Cae.  8-186. 
Sii1>«l.  1. 

App.  Div.  48-198. 

N.    Y.  Supp.  62-812. 

Abb.   N.  C.  29-298. 
Svbd.  2. 

N.    Y.  25-180;   77-598:   128-171: 
1S3-428. 

Hud,  6-555:  68-577;  87-685. 

St.    kep*r.  40-891:  46-86. 

Abb.   N.  C.  28-387. 
Subd.  3. 

Hun,  54-613. 

Misc.  23-366;  33-728. 

N.   Y.  Sapp.  15-520:  51-818:  68- 
1066. 

St.    Rep*r.  87-401,  567. 

Civ.  Proc.  20-206. 
Snbd.  4. 

N.   Y.  75-417;  111-617. 

Hnn.   86-18;   75-294. 

App.    Div.    51-206;    62*584;  66- 
280;    126-138. 

Misc.  29-265. 

H.    Y.   Bupp.  64-1015:  71-178. 

St.     Rep'r.    19-112:    87-863:    46- 
68;  58-633. 

Civ.    Proc.   4-228,   811:   8-345. 

Abb.    N.    C.    18-60:   29-298;   81- 


Hnv.  N.  8.  3-«> 
N.    Y.  Super.  56-254. 
SnT»d.  5. 

N.    Y.   111-578. 

App.  DIv.  54-18:  66-279:  78-410. 

MlBO.   16-383:   80-77:  81-299. 

N.    T.  Supp.  62-826;  66-270. 

nv.   Proc.  29-12.5. 

Abb.  N.  C.  80-296. 


N.    Y.  155-278. 
Civ.   Proc.  lO-Ml. 


App.  Dlv.  44-606. 


App.  I>lv.  89-429:  61-447. 
N.   T.  Bupp.  70-679:  52-882. 
CU-  Proc.  18-114. 


8869. 

N.  Y.  51-673;  189-510. 

Hun,  57-367;  67-473. 

App.  DIv.  20-167;  89-429;  88- 
226;  97-36;  126-138,  142;  129- 
454. 

Miflc.    60-21;    67-368. 

Civ.  Proc.  lOrlOO. 

N.  Y,  Bupp.  28-808:  46-969;  85- 
449:  1U4-121):  llo-535;  113- 
1042;    126-379. 

N.  Y.  Ann.  Cas.  6-404. 
Snbd.  1. 

N.  Y.  81-260. 

App.  Div.   126-140. 
Snbd.  2. 

Hiin,  26-631. 

App.  Dly.  19-452:  24-615;  43- 
45;  47-228;  119-672;  126- 
140. 

Ml8C.  27-171. 

N.  Y.  Bupp.  58-882;  59-640:  62- 
654 

St.  Rep'r.  51-884. 
Snbd.  3. 

lltin,  47-434,  535:  60-1 12  ;  61-49 

App.   Div.   126-140;    163-789. 

N.   Y,  Supp.  38-921;  58-382. 

St.  Rep'r.  39-825:  51-384. 

N.  Y.  Ann.  Cas.  8-374. 
Snbd.  4. 

App.  Dir.  24-615. 

N.   Y.   Supp.   62-654. 

St.  Rep'r.  47-227. 
Snbd.  5. 

Hun.  77-4.*«4. 

App.  DIv.  97-36;  170-022. 

N.   Y.   Supp.   89-601;    154-708. 
2870. 

N.  Y.  66-368. 

Hnn,  25-602:  32-592. 

App.  DIv.  16-102:  51-104. 

N.   Y.   Supp.   142-876. 

N.  Y.  Ann.  Cas.  4-312. 
Snbd.  2. 

App.   Dlr.  51-103. 

N,  Y.  Supp.  64-457. 
2871. 

Misc.  19-308. 

N.   Y.   Snpp.  151-lOOT. 
2876. 

Hnn,  25-681. 

App.  Div.  6-209;  30-176;  133- 
860. 

Misc.  24-275:  27-722:  55-.'l11. 

N.   Y.  Snpp.  51-889;  117-1115. 

Civ.  Proc.  6-253. 
2877. 

App.    Div.    133-S60:    157-.*174. 

Misc.  55-.S12:  64-594:  03-470. 

N.  Y.  Supp.  112-174;  117-1115; 
142-244. 
2878. 

App.  Div.  75-401;  121-354:  133- 
860 

Misc.*  20-74;  28-173;  55-311; 
93-473. 
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N.     Y.     Supp.     69-332;     78-35; 

106-247;   117-1115. 
Abb.  N.  C.  15-463. 
2H78 

App.    DlT.   S8-225;    91-9;    121- 

354. 
Misc.    27-720;    2H-173;    30-184; 

58-505;    92-378. 
N.  Y.  fcJiipp.  21I-1093;  69-.H32:  7.1- 
147;    106-247;    111-629;    166- 
992. 
2S80 

Misc.    36-184;    68-505. 
N.    Y.    Supp.    73-147;    106-247; 
111-629. 
2881. 

App.    Dlv.   88-225;    121-354. 
Misc.    36-184;    71-114. 
N.   Y.   Supp.    73-147;    127-486. 
2882. 

Misc.  36-184. 
N.   Y,   Supp.   73-147. 
2883. 

App.  Div.  6-270:  48-44. 
.Misc.  66-523. 
2884. 

App.  DIv.  81-171. 

MlKP.  ll-57«;  27-71;  33-686;  37- 

610. 
N.   Y.   Supp.  32-795:  68-147:  as- 
1110;  76-140;  81-11. 
2886. 

App.   DW.  25-10;  76-188:  88-5. 
Civ.   Proc.   19-2«. 
2886. 

N.   Y.  66-179. 
2887 

N.   y.    Supp.   154-236. 

Hun,  88-662. 

App.   Dlv.  76-269. 

Misc.   27-178,  722;   58-142. 

N.  Y.  Supp.  34-846. 

Civ.  Proc.   14-110. 

How.  62-261. 

Abb.   N.   C.   10-290. 
2888. 

N.  Y.  Supp.  110-470;  117-1115. 
2889. 

Civ.  Proc.  14-110. 
2890. 

N.  Y.  66-179. 

Hun,  61-449. 

App.   Dlv.  163-780  ;  164-636. 

Misc.   24-.526;  27-723. 

N.    Y.    Supp.    63-974;    149-271^ 
807. 

N.  Y.  Ann.  Cas.  10-88. 
2801. 

N.  Y.  76-160. 

App.     Div.     131-234;     133-860; 
137-879:    163-789. 

Misc.    6-515:    6-145:    8-105:    27- 
200;  68-590;  83-302,  305. 

N.    Y.    Supp.    116-S70:    124-609; 
146-1095;   140-271. 

St.  Bep'r.  14-427.  ^ 


1128 


2882. 

Misc.  16-4a6L 

N.  Y.  Supp.  62-498;  10G.14L 
2893. 

Hun,  66-559. 
2894. 

Hun,  88-261. 

How.  67-200. 

N.  Y.  Ann.  Cas.  6-404. 
2896. 

N.  Y.  148-595. 

App.    Dlv.    4-230;   62-408. 

Misc.   28-339;   71-315. 

N.  Y.  Supp.  51-255. 

How.  N.  S.  1-448. 

Daly,    12-518.   529. 

N.   Y.  Super.  32-440. 

N.  Y.  Ann.  Cm.  4-315u 
Snbd.  1. 

Hun,   84-392. 

App.   Dlv.   36-623. 

Misc.    6-145. 

N.   Y.  Supp.  64-1075. 

Daly.   11-238. 
Snbd.  2. 

Hun,  84-392;  88-281. 

App.    Div.  20-87:  86-623. 

Misc.  6-145. 

M.    Y.    Supp.  46-1047;  64-1075: 
70-758. 

St.    RepT.   47-119. 

Daly,  11-238. 
2901. 

Misc.  40-200. 

Civ.  Proc.  6-25t. 
2902« 

Misc.  40-211. 

Civ.  Proc.  6-25aw 
2904. 

How.  67-201. 
2906. 

Misc.   64-168. 
2906. 

Misc.    64-168. 

N.  Y.  Supp.  92-377; 

N.  Y.  Ann.  Cas.  6-401 
Snbd.  1. 

App.  Dir.  87-26, 

Misc.  84-197.  210. 

N.   Y.  Supp.  66-731:  SS-SSiL 
Snbd.  2. 

App.   Div.  44-605;  ]08-«8. 

St.  Rep'r.  36-115. 
2909. 

App.  Dlv.  80-325. 

Misc.  16-531. 

N.   Y.   Supp.  61-932. 
2910. 

App.    Div.    16-228:    25-463:  SO- 
325. 

Misc.   64-169. 

N.  Y.  Snpp.  44-190:  60-flK:  51- 
032. 
2912. 

App.   Dir.  74-356, 

Misc.    17-372;    26-3G8.   T25:   »- 
662. 

N.  Y.  Snpp.  66-1025;  77-48B. 


NOTES. 


^ 


Misc.  26-725. 

N.   Y.  Supp.  66-102B. 


App.  Dir.  25-463. 
N.    Y.  Supp.  tM>-982. 


Hun,  71-600. 
App.   DlY.   102-70. 
Misc.  Bl-563. 
ClT.   Proc.  6-268. 

siii»a.  2. 

N.    X.  Supp.  82-377. 

saiT. 

App.  Div.  102-70. 
Misc.  51-553. 
Civ.  Proc.  6-258:  7-185. 
291B. 

Hun,  71-589. 

App.  Dir,  87-84. 

MUc.  34-198;  61-553;  64-170. 

N.    Y.   Supp.   68-829;   106-862. 


Hun.  77-530. 

Misc.  27-172;  20-279. 

N.  Y.  Ann.  Cas.  6-404. 


Misc.  20-280. 

N.   Y.  Supp.  61-60& 

Clr.    Proc.  6-253. 


Misc.  27-172;  72-280. 

N.   Y.  Supp.  68-882;  181-47. 


Hun.  62-581;  68-446. 
Misc.  6-475 ;  74-48. 
Civ.    Proc.  6-253. 


Hnn.  68-447. 
Misc.  6-475;  27p'178. 
N.    Y.  Supp.  58-382. 


Misc.  6-475 ;  27-173 ;  72-230. 
N.   Y.  Supp.  181-47. 


Hun,  60-445. 

Misc.   27-173;   72-231. 

N.   Y.  Supp.  64-333;  131-47. 

\^eek.  Dig.  22-261. 


Hun.  62-581. 
MiBC.  72-231. 

2831. 

Hun.  62-581. 

MISC.    6-476;    11-173;    2O-280; 

74-44. 
N.    Y.  Supp.  82-1088. 


Hnn,   77-530. 


Hun,   60-S86:  80-86. 
App.    Dlv.   80-176;  100-324. 
Misc.   7-561;  44-85. 
N.  Y.  Supp.  61-889;  56-367;  SO- 
TS!. 
N.  Y.  Bopp.  OOoSOS. 


2086. 

Hun.  72-168.  475. 

App.    Div.    43-604;   06-156;   88- 

MiBC.  7-561;  0-56. 
Sab«l«  4* 

Misc.  16-336;  26-357. 
N.  Y.  Supp.  67-214. 
2086. 

N.  Y.  76-417. 

App.    DlY.    1-182;    187-879. 
Misc.    83-805;    01-502;   02-782. 
N.   Y.   Supp.   164-951;  167-463. 
2037. 

MlBC.    68-695. 
Hun,  16-37. 
Misc.  7-561. 
Snbd.  1. 

Hun,  60-590. 
Snbd.  3. 

Hun,  60-590:  86-50L 
2038. 

App.    Div.    43-604;    82-624;    07* 

561;   131-389;   164-582. 
Misc.    7-320:    0-72:    20-332:    22- 

111 ;  27-203,  559;  01-502. 
N,   Y.   Supp.  81-1052;   115-273; 
150-39;    164-951. 
2030. 

Hun.  86-501. 

App.  Div.   1-133;  40-182;  140- 

371;  167-9. 
Misc.   6-514;  24-646. 
N.    Y.    Supp.    64-303;    134-383; 
141-657. 
2040. 

App.    Div.  168-249. 

Mlsr.     15-130:     20-108;    22-111, 

143;  28-158;  62-61. 
N.  Y.   Supp.  61-712;  143-130. 
Civ.  Proc.  lO-lll. 
N.  Y,  Ann.  Cas.  6-394. 
2041. 

Misc.  62-61. 
2042. 

Misc.  44-246;  88-121. 

N.   Y.  Supp.  48-790;  64-10;  88- 

1054;   161-591. 
N.  Y.  Ann.  Caa.  7-369. 
2043. 

App.  Div.  82-628. 
Misc.  18-205:  10-39.  18a 
N.  Y.  Supp.  81-1062. 
2044. 

Hun.   20-514:   83-466. 
.App.    Div.    3-28;    68-877;    SS^ 
553;    110-244;    113-602;    114- 
3361  110-51. 
Misc.   6-149:   7-561;   16-592:   17- 
663:    22-112.    719:    24-525:    28- 
564  ;  34-190 :  46-101  ;  64-172. 
N.  Y.  Snpp.  68-798:  74-189:  84- 
132;    00-807;    103-882;    106- 
860;    118-908. 
Civ.  Proc.  16-164. 
Abb.  N.  C.  18-5a 
Week.  Dig.  18«128. 
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2MIS. 

App.  DlT.  82-624;  lOIS-871;  118- 

U02;  iai-:{tiu. 

Misc.   0-72;  04-14. 

N.     Y.     Supp.    81-1062;    08-428; 
»«-772;  115-273;  118-7UI). 
2047. 

Hun,  86-554. 

App.    Dlv.    7»-372;    1»2-521. 

Misc.  22-339 ;  40-50. 

N.  Y.  Supp.  33-103;  70-622;  08- 
3lJ9. 
2048* 

App.  Div.  182-521. 

Misc.  40-50. 

N.  Y.  Supp.  08^10. 
2040. 

App.  Dlv.  132-521. 
2050. 

Hun.  76-295. 

App.   Dlv.  62-584. 

Misc.   64-676. 

N.   Y.   Supp.   71-178. 

Abb.  N.  C.  31-263. 

2061. 

Hun.    14-342:    63-577:    60-600: 

86-102;  87-535. 
App.   Dlv.  27-453;  35-81. 
Misc.   18-241;   33-331:   64-676. 
N.  Y.  Supp.  80-296:  34-289:  36- 

680:     50-3o3:     61-67;     68-624: 

120-860;     126-285;     182-796; 

144-135. 
Civ.  Proc.  23-447. 
2062. 

Hun.   63-577:  60-500:   ST-nS.'V 
App.    Dlv.    60-2;    68-116;    163- 

930. 
Misc.   18-241;  83-831;  60-511; 

76-292. 
N.  Y.  Supp.  34-289:  60-S53:  61- 

07:    4»H-624:    74-244;    07-411; 

113-1118;    126-285;    132-796; 

144-130. 
riv.   Proc.  10-252. 
Week.  Dlr.  22-174. 
N.  Y.  Ann.  Cas.  7-866. 
2063. 

Misc.   14-342. 

App.  Dlv.  78-543. 

N.     Y.     Supp.     61-67; 

144-135, 
2064. 

Hun.   63-577:  60-500:  87-535. 

Misc.  14-.^42:  18-241. 

N.  Y.  Supp.  84-289;  61-67.  684; 

144-135. 
2066. 

Hun.    63-677:   87-535. 
Misc.  33-331. 
App.   Dlv.   168-030. 
2066. 


r2067. 

N    Y    08-64 

App.'  DlT.  aT.40S;   00-8;  !«• 
249. 

Misc.  24-207. 

N.    Y.   Supp.  SO-853:  61-67;  «• 
517;   0^-435;    144-135. 

Week.  Dig.  23-215. 

N.  Y.  Ann.  Cas.  7-363. 
2068. 

App.  Dlv.  27-458. 
2060. 

App.   DiT.  0-28.  lT7x  16-61:  M- 
^8  ;  100-323.  324  :  162-429. 

N.  Y.  Supp.  6<J-367;  8K-5:  1«4- 
709;    136-535. 
2060. 

Hun.  46-.370:  83-406. 

App.   Dlv.  0-28.   177;  14-10;  Ti- 
183:  100-323:  lil^429. 

Misc.  16-142;  44-455. 

N.  Y.  Supp.  70-543;  84-518;  »- 
154;    186-535. 
2061. 

App.  Div.  162-429. 

Hun.  40-207. 

N.  Y.  Supp.  124-609 ;  187-258. 

N.  Y.  Ann.  Cas.  7-136, 
Snbd.  1. 

App.  Dlv.  188-429. 
Snbd.  2. 

App.  Dlv.  162-429. 
2062. 

Hun.  40-207. 
2066. 

App.    Dlv.   110-672. 

N.  Y.  Supp.  168-882. 
2066. 

Civ.  Proc.  6-28. 
2067. 

Hun.  02-183. 
2060. 

Misc.  10-290;  BS-SSL 
2071. 

Misc.  62-331. 

N.   Y.  66-868. 
2074. 

N.   Y.  166-339. 

App.  Dlv.  16-192. 

N.  Y.  Ann.  Cas.  4-812. 
2076. 


Hun,  63-578;  66-566;  77-32:  87- 
6.^5 


70-887 ' 

Misc.  8-364;  62-331. 
2076. 

App.   Dlv.  16-192. 
2077. 

N.   Y.  166-339. 

App.    Dlv.    16-192. 

N.  Y.  Ann.  Cat.  4-812. 
2080. 

Misc.  62-331. 

Hun.  40-242:  78-614. 

N.   Y.   Supp.   8S-6T4. 

N.  Y.  Ann.  Cas.  10-801 
20N2. 


Misc.  22-742;  60-144;  72-276.  X.  Y.  Ann.  Cas.  10*808. 

N.    Y.    8npp.    84-289;    40-1048;    2083. 
126-285:    131-G6;    144-135.      >      App.  Dlv.  119*Mi. 
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Hun,  46-370;  68-460. 

Misc.   lU-l-ia. 

N.   i.  »upp.   1O2-1023. 
^SiM4« 

Misc.  28-339. 
29Ha. 

Hun,  78-515. 

N.    Y.  Supp.  211-674. 
2fW!i6. 

Hun,  78-615. 

N.    ¥.   Supp.  29-074. 
Sf»K7. 

Misc.  52.831. 

Hun,  78-516. 

N.    Y.   Supp.  29-674. 
29H8. 

App.      Dlv.     80-176;      188-860; 
102-187. 

Mlsr.    67-566;    8.1-305. 

N.    Y.    Supp.    51-889;    1O9-1102; 
140-108.5  ;   147-691. 

29S9. 

Hun.  92-526. 

App.  Dlv.  30-176. 
290O. 

Hun.  90-464. 

App.  Div.  13-74;  66-443;  88-552; 
113-389:    123-67. 

Misc.   18-192. 

N.   Y.  Supp.  86-53;  69-1018;  72- 
982;  8^157;  107-725. 
2991* 

App.  DiT.  76-200. 

X.  Y.  Supp.  114-559;  117-1115. 

2993. 

Misc.  22-225. 

N.  Y.  Supp.  49-589. 
2994. 

Misc.  7-184. 

N.  Y.  Snpp.  82-157. 
2995. 

Hun,  92-525. 

Misc.   18-193. 
2997. 

App.  Div.  76-199. 

N.    Y.  Supp.   77-955;  114-569. 
2998. 

Misc.  24-286;  92-384. 

N.   y.   Supp.   68-707;   154-951. 
2999. 

Misc.  18-192. 
8001. 

N.  Y.  166-89. 

App.    Dlr.   22-141:  84-582,   591. 

IMnsc.  23-496. 

N.  Y.  Supp.  64-869. 
8002. 

App.  DiT.  34-588. 

CiT.  Proc.  e-251. 
8006. 

Misc.  18-192. 

How.  62-261. 

Abb.  N.  C.  10-286. 
8008. 


App.  Div.  66-448. 
M.  Y.  Supp.  72-^901. 


3010. 

Hun,  84-7. 
3011. 

App.   Dlv.   26-11. 
Snbd.  2. 

App.  Dlv.  80-175. 
N.   Y.   Supp.  51-889. 
Snbd.  3. 
Hun,  57-804;  66-841. 
App.  Dlv.  30-176. 
N.   Y.   Supp,  51-889. 
St.  Rep'r.  47-661. 
8012. 

Hun,  66-34L 
8013. 
Hun,  60-386;  89-182. 
App.    Dlv.   9-20,   176. 
Mlfic.    43-82;    45-140;   82^308. 
N.   Y.   Supp.  34-1034;  144-447. 
Snbd.   2. 

N.   Y.   Supp.  91-975. 
8016. 

Hun,     27-328;     40-594;     46-492; 

87-42:   88-563;    90-544. 
App.    Div.    1-157;    2-2;    14-549; 

29-S4:  70-315. 
Misc.   11-119;  14-125. 
N.  Y.  Sunp.  32-926;  34-846;  86- 

855;  61-384;   76-241. 
Civ.   Proc.  16-431. 
3016. 

Civ.  Proc.  6-56. 
8017. 
N.  Y.  112-621. 
Hiin.  37-396;  48-124;  47-51;  66- 

372 
App.  *  Dlv.  8-339:   17-184;   28-9r.; 
30-176:     39-93;     40-132;     62- 
566;     75-285;     107-133;    140- 
94;    143-149;    160-463;    163- 
618. 
MiRC.    O-402:    7-220:    30-625;   32- 
42;     33-687;    39-484;    84-98; 
92-731 
N.  Y.   Supp.  27-437;  45-296;  50- 
920:    .'51-889;     5r»-092:     71-181: 
78-96;   KO-219:    124-Sn7;   127- 
623;    135-23;    140-859;    157- 
463. 
Oiv,   Proc.   19-210.  446. 
3018. 

App.  Dlv.  62-409. 
Misc.   32-42. 
N.   Y.  Supp.  70-758. 
3019. 

Misc.  11-173;  82-42. 
3020. 

App.   Dlv.  55-191. 
Misc.   82-42. 
N.    Y.    Supp.   60-951. 
N.   Y.    Ann.   Cas.   8-297. 
3021. 

Misc.    82-42. 
3022. 

Misc.    32-42. 
Civ.  Proc.  8-48. 
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802ff. 

Uun.  84-1681 

Misc.  5-333. 

N.  Y.  Supp.  82.460. 

N.    y.   148-592. 

Hun,   84-3U2. 

App,   DIv.  4-230. 

N.   Y.   Supp.  32-440;  64-107&. 

Hun,  84-168. 

N.  Y.   Supp.  32-460. 

uoat». 

Misc.  S2-620. 
3088. 

Hnn,   77-6aOL 
8030. 

Hun,  92-418. 
Misc.  R-534. 
N.  Y.  Supp.  86-7<a. 
J040. 

Hun.  82-418. 
8041. 

Misc.  6-582. 
3043. 

Hun.  43-124. 

Misc.  56-622,  625;  87-15. 
N.  Y.   Supp.  105-957;  148-1048. 
riv.  Proc.  18-210. 
Week.   DiK.  21-79. 
8044. 

Hun,  82-61 ;  88-277  ;  54-448. 
App.     DIv.     5-516;    44-6;    81-9; 

127-931. 
Ml  so.  8-456;  10-579;  28-236;  80- 
365;    54-168;    64-676;    68-20; 
83-300 
N.   Y.'supp.  62-452;   145-1095. 
8045. 

Hun,    32-61:    33-277;    64-443. 
App.    niv.   62-590. 
Misc.  8-456;   14-22. 
N.  Y.  Supp.  35-123;  71-189. 
3046. 

Hun,    28-497:    58-.'57;    87-41. 
App.   DIv.  81-9;  101-287 ;  106- 

340;    121-354;    163-155. 
Misc.      0-204:      10-763;      12-l.^S: 
13-2il:     20-369:     27-724;     86- 
539;  43-73;  68-20;  88-576. 
N.  Y.  Supp.  3.1-054:  47-133:  53- 
829:     85-362;     86-240,     243; 
148-467. 
St.   Rep'r.   11-227. 
Civ.  Proc.  18-107,  199. 
8047. 
Hun,  88-191. 
App.    DIv.    1-7;    21-286;    186- 

840;  163-155. 
MiKc.  KI-41:  20-589;  23-470. 
474;  40-240;  64-2;  68-558. 
N.  Y.  Supp.  35-8:  36-739:  -17- 
339;  51-395:  52-679:  58-S5r 
81-693;  85-362:  104-486; 
126-495;    126-1088;   148-467. 


Week.  Dig.  17-10. 
How.  65-183. 
804£» 

App.     Div.     76-270;      106-340; 

168-155. 
N.  Y.  Supp.   148-467. 
Subd.  X. 

Civ.  Proc.  6-336b 
8048. 

Hun,  28-497;  47-438. 

App.    DIv.   1-7;   22-221;   40-536; 

101-286;  168-ld5;  ieo-n7. 
Misc.   23-642;    77-670:    85-491- 
N.    Y.    Sapp.    86-738:    47-1047; 
138-571;   148-467,   838;   166- 
712. 
St.  Uep'r.  14-345. 
Abb.   N.  C.   14-32& 
8060. 
Hun,   48-505,  508;  63-4& 
App.    Div.    22-221;    30-288;   61- 

479;  86-371;  181-286. 
Misc.  32-259;   36-446;  66-514; 

85-491 
N.  Y.  Supp.  51-900;  64-740:  «•- 
352;    71-948;    148-833;    166- 
712. 
8051. 

Hun,  48-505,  500i 

Misc.   35-445. 
3053. 

N.   Y.   184-99. 

App.  DIv.  6-515;  101-286;  106- 
840. 

Misc.  17-365;  18-541;  86-53;  S>> 
341;   56-39;  64-2. 

N.    Y.    Supp.    72-591;   106-lSS. 

St.  Rep'r.  12-438. 
3055. 

App.  DIv.  84-587:  101-286l 

Misc.  88-841:  81-518. 

\.    Y.   Supp.  78-841. 
3056. 

App.   DIv.  44-588:  84-SB7;  101- 

MIsc.  38-34L 
N.  Y.  Supp.  61-91. 
8067. 

N.   Y.   184-99. 

App.    DIv.    25-298;    81-9;    106- 

308;  118-42. 
Misc.     18-762:     13-242:    M-237. 

701;    27-226:    2JiUi73:    34-352: 

36-539  ;    88-.'l01  ;   88-576. 
N.   Y.   Supp.  31-«14:  47-l.Tl:  58- 

32;    58-332:    68-1047;   86-104; 

88-1042. 
Civ.   Proc.  18-109. 
How.   62-2.58. 
I.nw  Bull.  4-87. 
305.S. 

N.   Y.  132-387. 
MIw.    16-430:   28.146L 
App.   Div.    168-26, 
Abb.  N.  C.  28-179. 
.')058. 

App.   DIv.    107-627. 
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soeo. 

Misc.  23-400. 
N.  Y*.  Supp.  36-8;  62-679. 
How.  61-47. 
3061. 

App.   DlY.  44-e. 
St.    RepT.  86-377. 
Sabd.  3. 

App.   Dlv.  5-516u 
Sabd.  4. 

App.  Div.  6-516. 
3«Mi2. 

Mlsc    e8-20. 

A  up.   Div.  76-450. 

Civ.  Proc.  16-431. 
3063> 

Hun,  68-39;  70-583;  71-484,  518, 
540;  88-284:   92-414. 

App.  Div.  5-613;  7-344;  10-604: 
21-18;  24-436:  54-570:  55- 
191.  024,  634;  57-175;  58-39; 
6f»-449:  61-40:  68-642:  73-95, 
134;  76-450.  499;  82-539:  84- 
106,  634;  86-205;  107-573; 
113-477:  114-2tt4,  307:  131- 
394;  135-700;  137-76;  145- 
580;  161-3.S9;  152-430;  155- 
875;    162-187. 

Misc.    5-534:    <J-150:    7-175;    13- 

838;     14-344;     15-438;     16-430; 

17-664:     18-248:     2CJ-370:     27- 

176  ;  28-233  ;  29-574  ;  38-139  ; 

48-338;    49-306;     51-5.^S:     52- 

3.j2  :  64-171  ;   55-39  ;   59-146  ; 

fK«-14S.    423:    69-503:    71-334 ; 

72-643:    7.'J-307,   471:   8S8-3H2: 

83-299;  9O-510;   91-506,  529; 

92—383 

N.  Y.'siipp.  35-684;  47-282:  68- 
382,  1065:  60-265;  66-951;  67- 
10:  68-203:  69-1033;  70-479; 
71-191:  76-368:  77-835;  78- 
796;  82-686;  95-321;  96- 
781;  99-712;  101-.S43:  HKJ- 
188;  tl.'^-Oll:  117-318:  122- 
f^rn  127-1100;  129-868;  137- 
2r»n.  807;  139-555;  143-487; 
1  M-iJi  :  146-1095  :  147-601  ; 
161-476:  154-914.  951;  166- 
377;   156-096. 

r^'.    l»ro<-.   15-431. 

V.    Y.    Ann.   Cas.   8-297;   lO-lOS. 
HOI14. 

Hnn,  40-471;  62-88;  70-60;  88- 
187. 

App.  T>\r.  6-516:  25-299;  41- 
4r»7;  47-233;  101-818;  106- 
840;  132-872:  136-700;  166- 
8*^2 

M\^r  7-175:  17-664:  20-73;  24- 
lofl.  ««..1S6:  56-538:  63-521; 
.->8-506;  93-480. 

N.  Y.  Simp.  .^4-413:  47-155:  62- 
684:  68-769:  02-640:  73-163: 
84-254:      91-ft'r»:     94-48;     99- 

624;  106-290:  116-826;  140- 
495. 


Civ.  Proc.  19-109. 
8066. 

App.  Dlv.  41-631;  102-587. 

Misc.   16-174. 

N.  Y.  Supp.  84-144. 
3066. 

App.  Dlv.  98-243;  106-308. 

N.  Y.  Supp.  49-517;  84-518;  90- 
417;  93-959. 

Misc.  69-563;  72-644. 

St.   Repr.  42-79. 
Sabd.  1. 

Hon,  40-331. 
Snbd.  2. 

Hun,  88-187. 

App.  Div.  26-297;  49-29;  88-5; 
98-243. 

Misc.  52-334. 

N.  Y.  Snpp.  49-520. 

Weelt.   Dig.  20-17. 
Snbd.  3. 

App.    Div.    136-701. 

Misc.   16-580. 

N.  Y.  Supp.  119-252. 

St.  Repr.  35-377. 

Weel£.  Dig.  20-17. 
Snbd.  4. 

Hun,  34-260. 

App.  Div.  88-5;  136-701. 

Misc.  73-471. 

N.  Y.  Supp.   13-551;  119-252. 

Civ.   Proc.   19-144. 

Week.  Dig.  20-17. 
Snbd.  6. 

Hun,  71-540. 

Misc.  16-438;  16-436;  17-106; 
52-290;    63-525. 

St.  Repr.  64-917. 
3067. 

App.  Dlv.  40-29:  136-701. 

Misc.  9-456  ;  30-365  ;  72-644. 

N.  Y.  Supp.  57-546;  62-452; 
119-252. 

Civ.  Proc.  19-142. 

How.  61-47. 
8068. 

Hun,  34-55;  46-481;  42-281; 
47-433;  70-60;  92-2. 

Div.    6-222;    18-566;    76- 
.50;    105-340:    113-002;     131- 
388;   165-853;   164-735;   169- 
717. 

Misc.  7-123:  17-663;  36-53;  37- 
246;  44-86;  68-20. 

N.  Y.  Snpp.  46-33:  72-591:  TK- 
247;  94-43;  98-772;  116-278; 
166-712. 

St.   Rep'r.   14-315. 

How.    66-397. 

Abb.   N.  C.  31-263. 
8069. 

Hun,  42-80. 

Anp.  PIv    22-221. 

Misc.   77-670:   85-491. 

N.   Y.    Supp.    138-571;    166-712. 
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8070. 

N.   Y.   128.656;   148-289. 

Htm,    a7«373,    692;    2tMS46:    81- 

352;   88-234;   42-170,   207;    48- 

214;    45-130;    66-234;    78-596; 

88-220;    80-207. 
App.  Div.  6-224:  90-802;  76-270- 

1»1-412 ;  92-7^ ;  101-286:  166-' 

358 
Misc. '  6-204;     18-506;     27-129: 

84-409;   68-427. 
N,    Y.    Siipp.    34-722,    1087;    46- 

1081;    S8-387;    78-457;    86-889. 

916;  01-658;   152-15.        ^^ 
St.  Rep'r.   12-438. 
Civ.   Proc.   15-131. 
N.   Y.   Ann.  Ca».  7-146. 
8071. 

Hun,     31-481;     66-234;     87-537; 

88-383. 

Add.  DlT.  6-224;  10-476;  91-412: 

l«-80;    101-285;    120-673. 
Misc.      6-204;      27-30;      32-261: 

68-428;  91-518. 
N.  Y.  Supp.  84-2sn:  86-880.  916; 

91-658;  105-914;   154-286. 
St.   Rep'r.   15-539. 
3072. 

Hun.  66-234. 

App.  DlT.  91-412;  101-286. 

Misc.  8-511. 

N.  Y.  Snpp.  28-754;  86-916;  91- 

668. 
Civ.   Proc.  19-172. 
8078. 

Hun.   60-343;  86-53. 

App.   Div.   6-224;  91-412;  92-80. 

Mlac.  16-332:  18-508. 

N.  Y.  Supp.  88-158;  86-916. 
8074. 

Hun,  89-191. 

App.  Div.  44-17. 

Mlac.  43-81. 

N.  Y.  Supp.  60-457;  86-614. 
3075. 

Misc.   43-81;  44-454. 

N.   Y.  Supp.  00-155. 
3070. 


N.  Y.  Snpp.  80-206:  86-614. 

Misc.  43-81. 
Sntiil.  2. 

Misc.  39-442. 
3077. 

Misc.  48-81. 
3078. 

MiRC.   16-433;  48-81. 
3O70. 

Misc.  43-81. 
3080. 

Misc.  43-81. 
30H1. 

Misc.  48-81. 
3082. 

App.  Div.  72-586. 
Misc.   37-246. 
308.1. 

Mlfic.  87-246. 


8084. 

App.  Div.  14-56;  72-591 
Misc.   37-246;  42-65& 
N.  Y.  Supp.  87-719. 
3085. 

Misc.  37-246;  42-658. 
N.    Y.  Supp.   76«4S46;  67-T1& 
8086. 

Misc.  42-659. 
300O. 

Misc.  37-24a 
8091. 

Misc.  87-246. 
3092. 

Misc.  37-246. 
3093. 

Misc.  87-246u 
3009. 

Misc.  15-488. 
3104. 

Misc.  87-245. 
3105. 

Misc.  87-24a 
3127. 

App.    Div.   102-687. 
3135. 

App.    Div.    157-376. 

Misc.   55-311. 

*N.   Y.   Supp.   142-244. 
8140. 

St.   Rep'r.  51-b;u.. 

Civ.   Proc.  10-lui. 
Snbd.  IX. 

St.    Rep'r.   31-'re9. 

Civ.  Proc.  5-143. 
Snbd.  18. 

N.  Y.  Snpp.  6-569. 

Civ.  Proc.  16-306. 
Snbd,  16. 

App.  Div.  46-217. 
8141. 

Hun.  87-41. 

Civ.  Proc.  19-107. 
8144. 

Hun,  46-151;  87-4L 
8146. 

Hun,  46-151. 
3146. 

Hun,  'le-lSl.  t 

3150. 

App.   Div.  99-16. 

N.   Y.  Supp.  90*1016. 
8151. 

App.    nir.   17-205;  51-lM. 

Misc.  87-9. 

N.    Y.     Supp.    46-487;    64-457: 
1.17-411;  i4o-io;.:i. 
3152. 

App.    Div.    99-16. 
Misc.  87-9. 

N.  Y.  Supp.  90-1016;  149-103& 
8154. 
Hnn,  66-364. 
Misc.  30-625. 

N.  Y.  Ann.  Cat.  e-197,  301 
11S4 
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81S5. 

Misc.  30-025. 
3156. 

Misc.    11-431:    17-667;   23-544. 

N.    Y.   Supp.   33-415;  52-841. 

.V.   Y.  Ann.  Cas.  7-314. 
31SS. 

Mi8C.  48-249. 
3159. 

Mtsc.   43-249;   64-519;   GO-189. 

N.    Y.   Supp.   iai-210. 

:tieo. 

Misc.     12-198:     15-452;     lO-OlU 
29-589;   43-249:   4<l-l'.'0  ;   5a 
122;   04-35:    «5-54<):   ««f-im). 
N.     Y.    Supp.    «1-1M7:    1OO-U07 
117-1M7;    120-l)i:i;    121-216. 

Civ.  Proc.  8-138;   15-239. 
31«1. 

Misc.  48*249. 
•      N.  Y.   Supp.   111-848. 

How.  39-397. 
Sn1»d.  5. 

St.    Rep'r.  40-284. 

Civ.  Proc.  21-225. 
31<I2. 

Misc.    39-201;    43-249;    44-217. 

.N       V.     Supp.    ei-1102;    88-1010 
1S2-216. 
31  AS. 

App.  Dlv.     157-592, 
Snlid.  1. 

MlflC.    19-668;    48-249;    68-47. 

N.  Y.  Supp.  81-674. 

Civ.   Proc.  15-830. 

Abb.  N.  C.  21-93. 
S«bd.   2. 

N.   Y.  93-98. 

App.  niv.  55-421. 

St.   Rep'r.  29-714;  46-57. 
3166. 

Misc.  43-249. 
3169. 

N.   Y.  87-197. 

App.  Dlv.  167-.'i92. 

mTsc.    12-198;   4«-.3n2 :   R«-122 

N.     Y.     Supp.    89-434;    95-583 
138-1089.    1104;    141-294. 

St.   Rop'r.  40-275. 

Civ.   Proc.  2.5-253. 

How.  59-397. 

Week.  Dig.  13-353. 
Snbcl.   1. 

Misc.  54-66. 
Snbd.  3. 

App.    Dlv.    5-490. 

Abb.   N.  C.  23-236. 

How.  N.  S.  2-985. 
Snbd.  4. 

^liHC.  18-429. 
Snbd.  5. 

St.   Rep'r.  34-698. 

Civ.    Proc.   7-144. 

How.  N.  8.  2-55. 
31 70. 

App.    Dlv.   58-88;    157-592. 


Misc.  16-619. 

N.  Y.  Sapp.  69«881:  88-180. 
3171. 

N.    Y.   135-272. 
3172. 

Misc.  8-512:  12-44;  15-448;  16- 

620. 
N.   Y.   Ann.  Gas.  2-18& 
3174. 

Misc.  16-341. 
Civ.  Proc.  6-257. 
3170. 

Civ.  Proc.  8-60. 
3178. 

Misc.  43-81. 
3188. 

App.    Dtv.   124-378;  126-84. 
Misc.    43-611;    45-575;    46-410, 
414;  47-250;  65-313;  74-474. 
N.      Y.      Supp.     91-86;     92-413: 
108-1811;   119-236;   143-763; 
157-299. 
3189. 

Anp.    niv.    126-S4. 
Misc.    20-431;    34-519;  45-575; 
40-110:    53-536;    61-598;    65- 
313  '  74-474 
N.    Y.'Siipp.   84-270.   519:  91-36: 
02-4l:>:       110-236;       114-170: 
118-671;    180-839;    143-763. 
:a90. 

Misc.     7-401;     54-548;     58-176. 

377;   65-313. 
N.     Y.     Supp.    91-86:    104-849: 

108-1107;    109-6T6;    157-299. 
3191. 

N.    Y.   47-67. 

r)!v.     198-283;      126-84 ; 
43-478;  149-908. 
Misc.    7-301;    9-147;    12-36;    13- 

108:     10-30:     17-147;     29-316; 

34-517 ;  47-521. 
N.    Y.     Supp.    09-1049;    95-733; 

110-236. 
St.    Rep'r.    .30-554:    32-695;    46- 

882:    50-589,    610;   51-221,    580. 
Civ.   Proc.   6-126.  191;  16-403. 
Abb.  N.  C.  29-470. 
How.  07-188. 
Paly,  12-105. 
Week.   Dig.   22-2. 
Suhd.  1. 

Misc.    9-170;    34-518. 

N.  1.   Supp.  09-978. 

St.     Rep'r.     23-72:     43-524;    40- 

181,   107;   53-171. 
Civ.   Proc.  19-103. 
Abb.  N.   C.  25-61. 
Snbd.  2. 

N.    Y.    79-221;  96-512. 
Misc.  19-147;  19-10. 
Snbd.  3. 
MlHc.  <M21;  12-63,  402,  405;  13- 

77. 
N.   Y.   Supp.   33-87,   617,   604. 
St.     Rop'r.     23-83:     49-719;    51- 

911. 
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Civ.  Proc.  T-140;  8-203;  12-92.    |     How.  OO-lil 
Abb.  N.  C.  18-352;  29-431.  ;«2a5. 


How.  N.  S.  1-451;  3-103. 

Daly,  12-532. 
8192. 

MlBC   7-694;   e9-311. 

N.     T.     Supp.     83-89;     108-811; 
125-635;   143-763. 
3193 

Api.    Dlv.    149-908. 

Misc.   7-C04:   12-36. 

N.  Y.  Supp.  183-977. 
3194. 

App.  Dlv.  124-378. 

Misc.  lG-40. 

N.    T.    Supp.    108,811;    128-481 

Civ.   Proc.   14-318. 
3204. 

N.  Y.  Supp.  6-643. 
Snbd.  4. 

App.   Div.   lG-39;  23-84. 
3207. 

M4sc.  0-145;  9-72;  43-7a 
320S 

Misc.  16-56;  43-73. 

N.  Y.  Ann.  Cas.  7-317. 
3209 

Misc.  9-162;  43-73. 

Civ.  Proc.  6-184;  7-186. 
3210. 

Misc.  20-367;  43-78. 

Civ.   Proc.   6-184;  7-135. 

Daiy,  9-529. 
3211. 

Misc.  48-78. 

Civ.    Proc.  6-186. 

Daly.  12-518,  529. 
Snbd.  8. 

Misc.  7-136. 
3212. 

Misc.   18-241;  43-78L. 

Week.  Dig.  22-174. 
3213. 

Hun,  70-60. 

App.  Div.  84-597.      ^^  ,^„     ^« 
Misc.   7-123;  9-456;   10-763;  12- 

158'.    13-241;    14-22,    344;    16- 

580;     19-32;     20-617;     22-120; 

23-701:    24-197:    25-477;    36- 

539  ;   43-73  ;   47-54. 
N.  Y.  Supp.  35-125,  684;  47-133, 

155;     48-775;     52-32;     53-829; 

54-984;  86-240. 
3214. 

App.   Dlv.    13-47. 
Misc.  11-576;  43-73. 
N.   Y.  Supp.  32-795. 
3216. 

App.   Dlv.   89-44a 
Misc.  40-625:  67-433. 
N.  Y.  Supp.  88-10. 
8220. 


Misc.  22-819. 
3226. 

App.  Dlv.  12-25.  64:  X4-10:  »- 

204;     89-195;     47-233;    13^ 

452 
Misc.   55-623:  67-316;   70-5*); 

77-211. 
N.  Y.  Supp.  62-640. 
Week.  Dig.  21-79. 
N.  Y.  Ann.  Cas.  1<>-108. 
3227.  ^ 

App.    Dlv.    12-25;   aa-20i;  13S- 

521;   187-452. 


N.  Y.  52-576;  92-350;  111-5TT: 
185-273;     168-506:    l8ft-«». 

Hun,  12-438;  19-349;  2»-l«: 
80-247;  37-239;  41-260:  4$- 
323;  47-44;  52-477;  54-S«' 
56-274;  61-606:  «»-456:  7J^ 
594;  86-54;  88-20. 

App.  Div.  6-223:  25-140:  29-ee: 
38-249;  86-585;  43-230:  50- 
278:  63-272:  62-195.  585;  7»-«S. 
409;  92-80;  »t»-ioU:  !<»• 
222,  886;  121-401;  1S1-5T?; 
134-857;  148-775;  ISO-TuT: 
157-649;   166-358. 

Misc.  7-386:  18-589:  22-3®: 
31-299;  83-728;  34-lM,  410: 
35-114.  786:  54-2!>9,  57S:  61- 
612;  68-186;  64-296;  «8-}^ 
428;  72-110;  75-258;  **" 
335. 

N.  Y.  Supp.  24-803:  44-406:  4*- 
97ri:  60-12:  66-307:  79-1072: 
71-178:  77-134:  81-431:  gj- 
190:  86-889:  90-S27 :  l«8- 
790;  104-952:  105-3.12.  1038: 
106-98.  7(59:  lll-24.'5.  JtW, 
113-lfX?.T:    1IG-1T2.  T>*: 


App.  Dlv.  75-285;  81-171. 
N.  Y.  Snpp.  78-96;  81-11. 
32223 

Apip.   Dlv.   160-73. 


113-1065;  116-172:  12S-TM: 
llS-347:  II8>-1«>.  Iii«\  «3: 
125-1022  :       130-1093 :     1«- 

n28:  i35-i.'i,  820:   142-:*:'; 

152-15:    166-1087. 
St.  Rep'r.  3-104:  11-472;  41-IOft. 
Civ.    Proc.    9-139.    325;    13-31?: 

14-.388.    411;    16-16S,   452;  1»- 

290.   422. 
Abb.  N.  C.  19-174. 
N.   Y.   Super.    59-96,  44SL 
Daly,   12-324.  ^ 

N.  Y.  Ann.  Cas.  5-152;  8-136.  MB: 

9-414. 
Siibd.  1. 
N.    Y.    81-2,Tl:   91-660;    llO-5»: 

112-366:    128-171.  _ 

Hun.    6-r»55:    9-27:    11-310:  3^ 

306:    3t-,^Sl:    35-182:    45-5T9: 

50-5.^:  69-456:  78-594:  9S-^. 
App.    Div.   96-100.  ^ 

Misc.     11-635:     14-550;     lT-fl5: 

24-20T. 
N.  Y.  Supp.  4-865;  35-1074 
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St.    Bep'r.    18-316:   26-868:   80- 

230;  426-78;  6:2-621. 
ClT.  Proc.  18-189. 
Abb.  N.  C.  22-462;  80-309. 
N.   Y.  Ann.  Cas.  7-78. 
Svbd.  2. 

N.    Y.    101-185;    116-170;    164- 

414. 

Hon,  68-600;  91-282. 

App.  Dir.  8-418;  64-28,  127. 

Mlac.  20-430;  26-501. 

N.     Y.    Supp.    86-190;    46-1028; 

66-340. 
St.    Rep'r.  83-992. 
Civ.  Proc.  8*.47. 
How.  N.  S.  8-68,  440. 
N.   Y.  Super.  68-128. 
N.   Y.  Ann.  Cas.  6-168. 
8ii1»fl«  8. 

N.    Y.    88-68;    81-660;    111-517. 

578. 
Han,  86-197. 
App.    DIv.    48-198;    61-205;    64- 

17;  86-100. 
Misc.   38-728;    66-573;    83-642. 
N.      Y.     Supp.     16-519:    64-1015; 

Oe-270;   68-1066;  124-169. 
St.    Rep'r.  87-557. 
ClT.     Proc.    4-228;    18-260;    20- 

206 
N.  Y.'  Super.  66-224. 
BmhA,  4. 

N.    Y.   66-646;   86-523;   111-577; 

127-416;    128-171;    164-85. 
Han.    8-119;    4-53;    26-279;    27- 

874;    28-300;    40-627;    46-322; 

92-466. 

App.  DlT.  7-882:  18-59:  26-140; 
78-70.  410:  86-100;  121-402, 
132-870;  138-602;  146-641. 

Misc.  12-54;  18-688:  18-593; 
20-413;  27-130;  28-565;  34- 
154 '   38-398. 

N.  Y.'  Snpp.  4-162;  86-1032;  46- 
970,  1024;  47-89;  58-387;  61- 
843;  68-853:  70-913;  80-23; 
100-615;    117-449;    124-62. 

St.   Rep'r.  21-743;  46-68. 

Civ.    Proc.   4-30.   227;  8-85,    348. 

Abb.  N.  C.  18-60;  22-69;  24- 
286;  28-298. 

N.   Y.  Super.  66-278. 
Subd.  6. 

App.  Dlv.  117-601:  122-383; 
126-752;  126-813;  127-364, 
424;  130-253;  132-873;  137- 
52;  146-829:  152-815:  167- 
649;    160-252:    164-113.    5.S2. 

Ml!?c.  60-361;  64-574;  77-286; 
90-^79 

N.  Y.  Supp.  98-682;  110-r>71, 
979;  114-718;  117-449;  130- 
642:  181-676:  136-817;  137- 
805;  142-775;  149-500;  160- 
223;  161-947;  167-1051.  I 
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8229. 

N.  Y.  70-566;  76-330;  80-648;  86- 
524;  92-359;  111-577;  128-171; 
164-414. 

Hun.  18-816;  30-395;  31-310;  66- 
272;  73-485;  81-362. 

App.  Div.  9-207;  19-59;  33-240; 
64-19;  62-196;  66-36;  78-69, 
410  ;  96-101  :  109-««ti  ;  114- 
198;  117-(K)1;  132-879;  133- 
418;  139-98,  602;  148-775; 
160-707. 

Misc.  8-468;  17-93;  19-593:  22- 
369;  28-597;  27-129;  28-565; 
31-299;  82-73;  84-410;  39-398; 
61-425;  54-88,  2U9;  61-612; 
63-186;  64-296;  72-110;  76- 
258. 

N.  Y.  Supp.  30-895;  45-970;  52- 
252;  68-387:  01-943;  66-270; 
70-918:  72-928:  76-628;  84- 
199,  551;  88-1083;  96-827;  98- 
06/ ;  102-790;  104-41)8  ;  103- 
ia39;  106-98?  113-1065;  116- 
784;  117-823;  118-347;  123- 
72^'  M^  •oi?^-.«2  ;  130-1093  ; 
136-151,    820;    142-552.   765. 

St.  Rep'r.  12-438;  14-237;  62- 
508. 

Civ.  Proc.  14-204;  16-389.  451. 
N.  Y.  Ann.  Cas.  1-18;  8-136. 
3230. 

N.    Y.    70-141;   71-222;    103-374; 

168-560. 
Hun.   23-83;   71-546. 
App.    mv     28-213:    41-226:    64- 

448;    78-60:    108-886;    148- 

775. 

Misc.   12-55:  66-185;  62-32;  64- 

296 ;  74-561. 
N.    Y.     Supp,     76-628;     96-827; 

106-98;    132-152;   133-328. 
Civ.  Proc.  8-163,  431;  14-388. 
How.  67-35. 
8281. 

App.  DIv.  7-386. 
3232. 

Hun,  76-30;  88-53. 

^SPi3-i24^'      *®^"^^'      109-133; 

MIflC.  19-i264;  23-8;  34-347;  43- 
20;  64-642. 

^'^Ja  Snpp-  W-651:  64-528;  87- 
402;  9r-876;  9^-1027  ;107- 
928:   118-1003. 

Abb.  N.  C.  31-85. 

How.  60-288. 
8238. 

N.  Y.  72-482 

App/  DIv.  84-147 ;  1O1-180 ; 
109-133. 

Misc.   34-349;  43-20;   64-642. 
N.    Y.     Supp.    87-402;    91-876: 
96-1027:   118-1003;   141-1016. 
St.  Rep'r.  8-707. 
3234. 

N.    Y.    63-20;    116-170;    186-26& 


NOTES, 


Hun,  30-224;  30-44:  37-237:  41- 

240;    42-160;    01-354;    04-513; 

85-320;  88-131. 
App.   Dlv.   7-386;  38-202:  87-12* 

fK>-242.    245;    187-218;    148- 

823 
Misc.  *32-543  ;  54-578  ■,  72-110. 
N.  Y.  Snnp.  44-374;  50-675;  53- 

336;     07-15;     88-1045;     fM)- 

1037  ;       1 04-952  ;       121-1030  ; 

180-1093;   138-746. 
Civ.   Proc.  15-451. 
N.  Y.  Super.  50-96. 
N.  Y.  Anu.  Cas.  0-186. 
3235. 

N.  Y.  76-417. 

Hun,   28-12;  41-242. 

App.  Dlv.  30-570;  110-488. 

MLsc.  22-369;  24-208. 

N.   Y.   Snpp.  eO-305;  53-423:  55- 

761  ;  07-411. 
Civ.  Prbc.  15-384. 
3230 

N.  v.  08-221;  74-448. 

App.    DlT.    11-602:    29-118;    80- 

565;  128-462;  107-508. 
Misc.  8-244  ;  35-345  ;  71-531. 
N.      V.     Supp.     ftl-4H0:     55-721; 

112-834;    127-676:    180-805; 

137-536;  142-211;  152-737. 
Civ.  IMoc.  7-58. 
3237 
MlBC.  54-576;  9O-5S0. 
N.   Y.  Supp,  104-95;j. 
3238 
N.  'y.     49-660;    58-103:    07-40: 

84-469:  92-359;  120-658:  108- 

583. 
App.     Dlv.    25-13:    54-444;    99- 

244;    181-570;    139-768. 
Misc.  40-414;  01-C12. 
N.  Y.  Supp.  48-1001;  110-172. 
St.  Rpp'r.  40-560. 
N.   Y.  Super.  49-490. 
N.  Y.  Ann.  Cas.  5-50;  0-147;  10- 

836. 
Week.  Dig.  21-405. 
Snbfl.  1. 
Hun.     25-279;     30-247;     48-18; 

01-606. 
App.   VW.   32-240;  30-585.- 
Misc.    0-367. 
St.  Rep'r.  41-400. 
riv.   Proc.  13-442. 
Snbd.  2. 
App.   Dlv.   151-144, 

:ti::t}». 

N.  Y.  101-652. 

Finn.     11-232;     20-519;     40-444: 

00-578:  90-254. 
Apn.       DIr.      0/-318:      131-570: 

182-593;     137-400;     139-768; 

100-K31. 
MIsc     1«-414:   01-612. 
N.     Y.     Supp     7.^-0*51:    110-172: 

122-7S4;    145-1085. 


8t.    Bep*r. 
355, 

Abb.   N.  C.  20-50. 
Snbd.  1. 

Hun.   59-536. 

St.  Rep'r.  31-546w 
Subd.  2. 

N.   Y.   105-158. 

App.   Div.  01-293. 

Misc.   30-166. 

N.'Y.   Supp.  70-359: 

Civ.  Pr^c.   18-250- 

How.  N.  S.  1-281. 
3240. 

N.  Y.  58-358;  G&-362:  74-4«: 
70-64;  78-541;  89-396:  88-«aS 
98-,^36;  111-577; 
148-107;   208-31. 

Hun,  20-450.  502;  34-£j9; 
450,  629;  40-67;  47-44:  64-W: 
00-280.  578,  579;  89-247;  W- 
412;  88-177. 

App.  Dlv.  17-63;  20-272:  27-3® 
K8-48;  30-388;  42-250:  e7-4n; 
84-25;  80-56o;  lM-143 ;  103- 
531,  533;  117-.'«>4;  130-5.V 
182-593;  139-768;  143-il^: 
146-50;  152-687.  789.  792: 
153-503;  158-118;  l«a-160: 
104-558. 

Misc.  9-509:  10-r>51:  1S-661;  «- 
535  ;  39-441  ;  47-61*4  ;  4»-e0> : 
55-474;  02-324,  327;  OS-JlT: 
07-518;  70-80:  71-x*»08;  T4- 
125,  661;  83-187. 

N.  Y.  Supp.  29-1030:  30-344:  M- 
745:  84-991:  40-1070:  69-3^7; 
55-346;  07-.329:  73-961:  W- 
062;  80-203;  83-1020;  ST-IOH: 
93-262:  95-1000:  99-1058: 
118-890;  114-571;  12S-111S: 
123-258;  128-29.  757:  !»• 
450;  131-221:  1.32-l.->2:  1»7- 
485.  825;  138-276:  142-801: 
144-217,    782;    147-195. 

St.  Rep'r.  14-168. 

N.  Y.  Ann.  Cas.  6-149. 
3241. 

Misc.  56-474. 

Hnn.  71-113:  70-113. 

App.  Dlv.  309-112. 

N.  T.   Supp.  154-836. 
3243. 

N.   Y.  74-310;  112-117. 

Hnn.  70-113:  81-138. 

N.  Y.  Supp.  20-332 ;  80-735. 
3244. 

Hun,  09-53a 
3245. 

N.  Y.  74-003:  105-54:  100^ 

Hun,    25-301;    .31-426.    544: 
526;  40-158:  41-87;  42-1^:45- 
3(«. 

App.   Div.    12-695;  »-27;  18»- 
883:    104-735. 

Misc.  20-423. 
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< 


^^ 


N.   Y.  Supp.  44-112:  50-902:  64- 

916;    57-162;    115-167;    12i4- 

562;  150-112. 
N.  Y.  Ann.  CftB.  4-188,  n.;  5-S06. 
3246. 

N.    Y.    70-81;   105-153:   168-678. 
Hun,  82-481;  ST-310;  40-74.  463: 

48-181;  64-94;  70-479;  73-428; 

88-130. 

_  h  DIv.  ia-81;  89-250;  44-141, 

5!n;  40-41:  64-10;  88-148;  98- 

435;     96-210;     126-12:     160- 

476;   161-283. 
Misc.     18-437;     19-555;    27-818: 

28-489. 
N.    Y.   Snpp.   4-891;  84-625:   67- 

131;  62-861:   03-257;  87-801; 

1IO-179;      146-879;     146-809; 

147-195. 
St.    Rep'r.    66-482. 
How.  62-113. 
N.   Y.  Super.  60-898. 
N«  Y.  Ann.  Cas.  8-136:  10-835. 
8247. 

N.  Y.  76-421;  96-639;  189-482. 
Hon.  28-417;  56-887;  68-169.  440; 

86-56. 
App.  DIv.  14-467  ;  77-80  :  87-4 

14W-601;     116-520;     J2B-116 

126-445;     182-280;     163-194 

160-676;   lOl-OSO. 
Misc.   12-68;   19-598;   92-451. 
N.    Y.    Snpp.    88-87;   79-29;   83- 

1057  ;  OWtlsai  ;   101-719  ;  10«- 

700;     110-619:    117-45;    146- 

94,  621;  156-162. 
How.   N.   8.  2-1. 
N.    Y.   Super.  68-178. 
N.  Y.  Ann.  Cas.  1-282,  285  ;  6-50. 
8348.  ' 

N.  Y.  86-524. 

Hun,  78-593;   82-87;  86-52. 

Misc.  29-508 ;  78-655. 

N.     Y.     Supp.     80-844;    61-953; 
131-300. 

Abb.  N.  C.  15-452. 
8249. 

Bflsc.  36-865:  69-69. 

N.      Y.     Supp.     78-61;     74-027; 
124-916. 
3260. 

Hun,  26-692;  34«^06:  64-95:  66- 

280. 
Misc.  26-424. 


N.   Y.  116-416:  176-818. 

Hun,  80-247:  88-331;  61-607:  66- 
542;  72-394:  78-303;  88-52. 

App.  Div.  11-602:  42-2.^0:  43- 
426;  68-272:  58-85,  850;  87- 
545;  Il3-lli4;  114-104;  123- 
6.*w?:  i26-.''..^2:  i28-4«r2:  irn- 
570;  132-593;  145-674;  161- 
450;   167-598. 

Misc.  15-78:  10-3.12:  29-161:  ««- 
865;   83-358;   46-410;  47-524: 

J1 


68-362  :   64-294  ;   67-576  ;  78- 

583:   74-126;   85-478;  91-430. 
N.   Y.   Supp.   24-808:  84-731:  liii- 

790;    60-174:    61-1123:    62-452: 
68-444,    1101;    84-830;    88-990; 

99-509;      106-1 K8;      107-989; 
110-894;      111-243;      112-834; 

116-915;    118-577;    131-221; 

133-557  ;    185-921 ;     137-536  ; 

148-928;  152-751;  164-886. 
St.  Rep'r.  44-280. 
Civ.  rroc.  13-329:  16-889. 
How.  N.   S.  3-383. 
Law  Bull.  4-41;  6-60. 
N.  Y,  Ann.   Cas.  2-102:  9-416. 
Snbd.  1. 

App.  DIv.  111-614;  120-813. 
Abb.  N.  C.  21-181. 
How.  N.  S.  2-289. 
Snbd.  2. 

N.   Y.   135-272. 
Snbd.  3. 

N.  Y.  139-209. 

Hun,  24-367;  26-594;  27-583:  28. 

18;  82-554;  45-352;  59-553:  88- 

53. 
App.    DIv.    5-37;    7-141;    53-445: 

57-99;  68-528;  86-50);  94-147, 

613;   137-460;   156-56. 
Misc.    7-542:   8-244:    11-337:   12- 

387:  16-79:  10-515:  21-497:  24- 

091:    20-;?7S:    28-144:    40-185; 

66-572;   70-538;   90-580. 
N.    Y.   Supp.   28-61,   544:   82-236: 

83-581:     48-171:     53-778:     56- 

20§;    58-1106;    65-1123:    68-28: 

81-661:        109-607:        122-.396. 

784;    127-676;    141-117;    142- 

211. 
St.    Rep'r.    28-586:    29-835;    80- 

917;  48-363:  50-200. 
Civ.    Proc.    6-324:    8-400;    9-45. 

179;    15-336,   451. 
Abb.    N.   C.   19-354;  22-464;  26- 

43;  31-479. 
How.  N.  S.  1-281;  8-170. 
D.ily.  13-315. 
Dem.  3-321. 

N.  Y.  Aun.  Cas.  5-44;  10-879. 
Snbd.  4. 
Hun,  11-530:  24-367;  29-300;  31- 

432;  47-456. 
App.    D!v.    29-118;    68-528;    81- 

147;   181-570;   137-461. 
MlRC.   9-509:   ll-fiJin:    1.%-79-    10- 

615;    26-345;    26-879;    63-66; 

70-688. 
N.   Y.   Supp.   13-aS7:  51-486:  65- 

721:    56-20«;    78-S98:    116-172, 

685;   122-784;   127-676. 
St.    Rep'r.   31-757. 
riv.   Proc.  18-249. 
Abl).   N.   C.    18-459. 
How.  66-144. 
N.  Y.   Ann.  Oas.  10-380. 
<9ti1>d.  6. 

N.  Y.  124-624:  128-595:  139-538; 

150-539;    105-288.    654, 
39 


NOTES. 


Hun.  86-64. 

App.  IMv.  23-136;  100-831. 

Misc.  20-50. 

N.    Y.    Supp.   3-764;   80-400;  33- 

li58;  145-10i85. 
Civ,   Proc.  4-222;  8-214;  14-126. 
8252. 

N.   Y.  lOT-610. 

App.    Div.    40-33;    58-350;    132- 
Sh;     151-450;     JflO-37;    lOl- 
623,    674;    105-25;    10O-482. 
Misc.    34-100;   00-571 ;    02-528  ; 

71-154,  509. 
N.    Y.    Supp.    08-188.    1101;    00- 
460;     103-489;    114-611;    117- 
385;  122-1074;   135-921;  144- 
1073;  104-896,1033. 
Civ.   Proc.  8-220. 
Abb.  N.  C.  15-240. 
How.  N.  8.  2-512;  01-08. 
Week.    Dig.    10-451. 
Law  Bull.  4-37. 
3253. 
N.    Y.    34-355;    37-380;    98-597; 
120-592;      133-239;      138-256; 
152-616;     178-407;      180-414; 
197- 1 10  ;     203-252  ;     208-69  ; 
213-163. 
Hun.   4-616;  30-34;  35-154;  89- 
569;    54-348;    57-175:    59-351; 
01-161;    05-541;     00-126;    89- 
328;  92-55. 
App.  Dlv.  7-352;  15-212,  519;  IT- 
266;  34-44;  40-33;  51-172,  596; 
54-324,     445;    57-417;    58-347: 
02-476;     04-554;     70-291;     70- 
311;  77-48:  85-40:  94-125:  95- 
4Sl;     99-462;     104-45;     lOO- 
237;  111-836;  113-51,  324,  411; 
114-173,    625;    118-462:    124- 
505;     125-8S.     225;     120-925; 
132-34;      133-299;      137-456; 
139-119;   141-762;    142-925; 
144-568,     68.'^,     900;     147-267, 
800:    149-105.    451;     151-450; 
155-310;      158-809:      159-116; 
101-623;    102-160;    103-519; 
105-25;    100-482;   108-242. 
MiRC.     10-103:     12-345:     14-425; 
19-233;    22-279:    20-423:     30- 
530;    33-353.    451.    571:    34-99; 
.39-442:    50-185:    0O-571:    02- 
326;  04-296;  71-153,  509;  88- 
573. 
N.  Y.'Supp.  31-149;  33-685:  30- 
434,    729;   44-260,    481;   45-658; 
49-163:    57-162:    03-853:    06- 
613:   07-931;   08-252,    437.    440, 
1101:    09-460:    72-387;    75-243; 
78-477;    80-203:    82-644:    91- 
269;    94-421:    98-889;    99-592; 
100-229:      109-652:      113-897; 
110-640.     642:     118-268.     347: 
121-197.    874;    128-724:    132- 
92 :       13.'»-218.       1047.      1101  : 
1.S5-921;   140-1033;   147-195; 
153-3. 


St.  Rep'r.  23-78.  085:  33-814;  87- 

603;  89-687;  4S-184;  4S-883. 
Civ.  Proc.  4-309;  8-214.  252;  1«- 
292;  14-340;  15-36;  l»-78.  261 
422;  21-204. 
Abb.  N.   C.  13-203;   14-496;  IT- 

90;   2O-404;  21-359:    38-1201 
How.  N.  S.  1-2. 
Daly,  13-315. 

N.  Y.  Ann.  Cas.  4-104;  8-881. 
Subd.  1. 

N.  Y.  58-621;  72-002. 
Hun,  31-366;  69-352. 
App.  Div.  42-166. 
Misc.  20-678. 
N.  Y.  Snpp.  41 -2U. 
St.    Rep*r.   32-880;   96-{i43L   Utt 
Civ.  Proc  16-175. 
How.  N.  S.  8-328. 
Subd.  2. 
N.    Y.    46-499;    49-510:    61-«B: 
01-564;   08-72;   73-174:   8a-»: 
90-30,  672;  92-401:  95-^6:  «•• 
273;    100-617:    lOH-241:    128- 
131.    251;    140-463;   104-407; 
203— 255 
Hun.  10-293:  30-466:  81-408:  88- 
168;    30-3^2;    42-280.   504;  ««- 
96;  58-34;  03-278.  286;  70*37S; 
80-473 
App.    Dlv.    3-19;    4-445;   82-474: 
38-570;  39-122;  40-608;  42-166; 
45-172;     53-445;    64-324.    SJ: 
00-123;   85-40;   95-476;   188- 
119. 
Misc.     10-103;     12-347;    19-411. 

22-281.  

N.  Y.  Supp.  16-763;  53-312.  1«. 
59-163;  05-1123;  oe-100»:  2?" 
1072;    8O-390;    88-887;    «- 
1090;   123-832;    139-686,   730. 
St.    Rep'r.    11-122;    82-113;   88- 
849;  38-408:  89-10:  44-215:  4»- 
641;   48-805;    144-1049;  145- 
324. 
Civ.  Proc.  0-28. 
Abb.  N.  C.  23-2T7. 
8264. 

N.  Y.  203-253:  208-69. 
Hun.  60-127.  ^^ 

App.  Dlv.  33-512;  63-454;  J^" 
457;  144-683;  161-450;  18*- 
483;   108-245. 
Misc.  10-652;  14-426;  64-29«. 

N.  Y.  Supp.  05-1S1;  }i»;^l] 
128-724;  139-686;  188-113. 
136-921;    163-8. 

N.  Y.  Ann.  Cae.  T-80. 

Hun.   87-272;   64-14:  eO-JW. 
N.  Y.   Snpf>.  149-523. 
.1256. 

N    Y    126-106. 

Hun.'  76-610.  511;  86-58.  «t 
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App.  DIv.  8-310;  55-150:  57-100: 
»8-86;  80-065;  94-147;  »7- 
i%3i);  114-106;  128-471;  131- 
284;   160-818;   161-674;  168- 

MiscT' 1-422:  26-380:  34-348;  35- 

115;  68-362;  73-585. 
N.    Y.   Siipp.  28-663:  83-582.  907: 

K«-208:    68-144.     460:    79-662: 

H3-1020;   115-744;    122-1074; 

133-557;    144-957;    146-896. 
Civ.   Proc.  15-333:  19-20.  166.  326. 
Abb.  N.  C.  29-145. 
N.    Y.  Ann.  Cas.  9-415. 

32sr. 

Hun.  73-308. 

Mlso.  9-509. 

N.    Y.    Supp.  S3-158,    188;  109- 

494. 
Civ.   Proc.  15-333. 
N.    Y.  Ann.  Cas.  2-102. 


Han,    86-119. 

App.    DIv.    136-755. 

N.    Y.   Supp,  83-188;  148-309. 

N.    Y.  Ann.  Cas.  2-98. 
8iil»d.  1. 

Hiin.  25-184:  39-396;  88-12S;  78- 
303:  86-52.  120. 

App.  niv.  42-250. 

Misc.  9-509. 

N.   Y.  Supp.  2-253;  69-10. 

Civ.    Proc.   15-838. 

Abb.   N.  C.  17-94. 
Sobd.    3. 

Ml»c.    66-575. 


N.   Y.  Ann.  Cas.  2-102. 


N.    Y.  75-375. 

Misc.  64-501. 

N.    Y.  Super.  45-513. 

N.  Y.  Ann.  Cas.  2-102. 
SSOl. 

Htin.  86-56. 

Misc.   33-353. 
S24I2. 

Hun.   22-24:  87-372. 

App.    DIv.    3-29;    99-243;    119- 
X15;    134-553. 

Ml«c.  43-.'?73:  6.3-530. 

N.    Y.   Supp.   117-385;   119-670; 
132-503. 

Civ.   Proc.  8-220. 

How.  67-487. 

Abb.   N.  C.  29-461. 
82e3. 

N.    Y.   67-40. 

ApD.    Div.   13-606. 

MUc.  19-264. 


N.   Y.  186-211. 
Hnn.   63-117. 

App.  niv.  18HM>6 ;  27-869 ;  108- 
419 

Misc.    19-351;    48-373:    54-.'i4R. 
575. 


N.  Y.  Supp.  60-357;  87-521;  92- 
1088;  194-849,  952. 

Abb.  N.  C.  29-461. 
3265. 

Hun,  16-453. 

App.   Div.   91-411;   189-386. 

Misc.   19-351 ;  54-577,  592. 

N.  Y.  Supp.  86-915;  87-522; 
104-952,  956;  124-17. 

St.  Rep*P.  4-144. 

Civ.  Proc.  14-399. 

Abb.  N.  C.  17-92. 
3266. 

Misc.  43-373;  54-6T6. 

«.  Y.  Supp.  56-132;  87-622; 
104-952. 

Civ.  Proc.  19-420. 
3267. 

Misc.  27-47;  72-134. 

N.  Y.  Supp.  119-194;  129-445. 

App.   DIv.    134-446. 
3268. 

N.  Y.  177-266;  192-286. 

Hun,  46-581. 

App.    Div.    42-428;    46-297;    49- 
33:    57-213.    408:    64-483:    67- 
337;  70-2:  74-456;  75-447;  78- 
438;   88-209:   f>0-.^5  ;  9^-284 
116-930;       117-130;       136-9 
141.-835:     146-624;     154-387 
157-592;    160-18,    513;    162- 
641. 

Misc.  22-.'>54:  28-488;  30-416;  89- 
638;  42-150;  46-406,  420;  49- 
330:  62-632:  64-51;  63-524; 
66-189;   74-518. 

N.  Y.  Supp.  38-417;  69-629:  60- 
767:  61-308:  62-417:  68-407; 
68-265:  72-234:  73-403:  74- 
1051;  77-515;  78-810;  79-1083: 
86-82;  90-603,  739;  92-574; 
1O1-1105;  102-929:  1O4-60S: 
117-384;  120-121;  121-216; 
126-935  ;  131-398  ;  184-59 ; 
1.39-357;  145-127,  660;  147- 
575 

St.  Rep'r.  27-52. 

Civ,    Proc.    14-114.    387:    13-238, 

245;  16-369;  18-325;  19-76;  24- 

247. 
N.   Y.   Super.   46-258:  58-530. 
How.  60-137:  68-377, 
Daly,   10-392. 
Week.   Dig.  18-695. 
N.  Y.  Ann.  Cas.  5-281;  9-379,  380. 
Subd.  1. 

N.  Y.  112-311. 

Hun.   49-64:  50-271. 

App.  DIv.  26-338 ;  44-140 ;  104- 

22;  127-366. 
Misc.     19-278:     27-318:    28-489; 

20-589;    69-69;   89-153. 
N.    Y.    Supp.    4-74:   58-140;    61- 

1015;  98-356;  124-916;  151- 

049. 
St.   RepT.  42-11. 
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rw.    Proc.   n-loT.   375;   8-130;  9- 
4r.(J'    14-2H2;    1»-110. 

Abl).  N.   C.   10-394. 

N.    Y.    Super.   50-429;   51-120. 

How.  N.  S.  1-39:  2-884. 

Dem.  4-499. 
Snbd.  2. 

N.   Y.   112-311. 

App.    DIv.   98-284. 

Misc.  29-588. 

N.   Y.   Supp.   61-247. 

Abb.  N.  C.  20-291. 
Snbil.  4. 

Add.   DIv.  44-140;  70-2;  78-156; 
78—487 

Misc.  22-305;  29-237;  42-150. 

N.  Y.  Supp.  40-1105;  00-332;  7«- 
.       669;  ll(i-10. 

How.   N.  S.  1-146. 
Snbd.  5. 

Hun,  29-658. 

App.    DIv.  98-288. 

Misc.     12-459;     23-330;     27-188; 
89-638. 

N.  Y.  Siipp.  34-25G:  51-210;  57- 
220. 

St.  Uop'r.  39-184;  44-384. 

Civ.  Proc.  7-321:  18-107. 

Abb.   N.   C.   13-182. 

N.  Y.  Super.  49-95. 

Week.  Dig.  17-208. 
3209. 

N.  Y.  177-266. 

Hun,  40-581. 

App.    DIv.   42-428;    141-835. 

Misc.    74-526:    87-194. 

N.  y.  Supp.   121-215. 

Civ.   Proc.   15-243. 

N.  Y.  Ann.  Cas.  6-281. 

Svbd.  1. 

App.  DIv.  26-197,  838. 

Misc.   29-589. 

St.  Rep'r.  17-860. 

Civ.   Proc.  6-157;  9-456. 

N.  Y.  Super.  60-429. 

Dem.  4-499. 
Snbd.  2. 

App.   DlT.   112-64& 
3270. 

N.  Y.  177-266. 

N.   Y.   Stipp.   80-546. 

Civ.  Proc.  15-237. 

N.  Y.  Ann.  Cas.  6-281. 
8271. 

N.    Y.    92-353;    177-266;    192- 
286. 

Hun,  27-270;  29-193:  48-354;  46- 
580;  78-428;  77-546. 
pp.  DIv.  42-428;  44-141;  67- 
ife,  212:  67-337:  74-456:  77- 
520;  78-488:  SS-l.-^ft :  11 0- 
9.30:  117-129.  564:  1 10-841: 
124-686;  186-9,  447:  141- 
837;  144-412;  146-623;  160- 
IS,  512. 


^^fe 


Misc.  6-572;  6-265;  8-«9;  14- 
70;  211-554;  28-331;  27-318;  2H. 
489  ;  :<0-4 17  ;  42»-ir>0  ;  49-3^ : 
62-632;   69-00. 

N.  Y.  Supp.  47-714;  49-111;  »- 
140;  59-629;  60-767.  791;  M- 
10J5;  68-1  <S.  266.  316:  73-498. 
77-615:  78-918;  79-1088;  M- 
331;  86-1011:  99-302;  101- 
1105;  102-276.  irJO:  104-v!.v 
120-882;  124-916;  126-n3->: 
129-240;  131-398;  134-:i& 
146-127. 

Civ.  Proc.  14-172;  1B-U4.  2ST: 
19—88 

How.  N.  S.  1-146;  2-26L 

How.  60-301. 

Abb.  N.  C.  81-484. 

N.   Y,   Super.   60-393;  59-130L 

N.  Y.  Ann.  Cas.  B-2S1;  9-877. 
3272. 

N.  Y.  112-810:  177-268. 

Hun,    29-(S>7;   7«-4»»:   7H-437. 

App.  Div.  46-297  ;  88-299 :  !»■ 
148;  128-908;  146-624;  14»- 

746. 
Misc.  9-691;   14-79;  22-55«:  49« 

339;    89-154. 
N.  Y.  Supp.  29-220:  44-255:  » 

ISO;     61-308:    62-417;    1»4- 

204. 
St.  Rep'r.  70-380. 
Civ.   Proc.  14-16;  16-114.  2€L 
N.  Y.  Super.  57-154. 
N.  Y.  Ann.  Cas.  6-281. 
3273. 

N.  Y.  177-206. 
App.  DIv.   149-746. 
N.   Y.    Supp.    134-204. 
Misc.  9-601:  17-93. 
Civ.  Proc.  19-76:  28-238. 
N.  Y.  Ann.  Cas.  6-281. 
3274. 

N.  Y,  177-266. 
Misc.   46-406. 
N.  Y.  Sapp.  86-82. 
N.  Y.  Ann.  Cas.  6-281. 
3276. 

N.  Y.  177-266. 
N.  Y.  Ann.  Cas.  5-281. 
3276. 

N.    T.    112-310;    177-266;  1»- 

286. 
Hun,  63-47. 
App.  DiT.  81-24;  88-2ft8;  IM- 

149;    124*264.   684. 
Misc.  9-691. 
N.  Y.  Supp.  62-351:  86-25  ;«• 

670 ;  108-721 ;  169-140. 
N.  Y.  Super.  67-154. 
X.  Y.  Ann.  Cas.  6-281;  9-«L 
3277. 

N.  Y.  177-288L  _ 

App.     DIv.     lOe-149;     12»-«67: 
124-255,  585;   130-469;  144- 
573. 
Misc.  98-470. 
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N.     Y.    Supp.    U5-e70;    107-508  : 

1OO-140;    120-782. 
Civ.    Ppoc.   14-172. 
N.    Y.  Ann.  Cas.  6-281. 


N.     Y.   177-266;   182-26a 
App,   Dly.  88*299. 
Misc.  »-C91;  2<l-461. 
Cnv.    Proc.   14-15.  144. 
N.    Y.  Super.  63-444. 
N.    Y.  Ann.  Cas.  6-281. 
2T9. 
N.  v.   177-266:  192-268. 

A^Rc.  ^i^-  ^^^'*  88-299. 
5V-     ^-    Supp,    20-220:   47-484. 
How.  69-432. 
N.   Y.  Ann.  Cas.  6-281. 
:2HO. 
N.    Y.  207-28. 
App.   Div.  162-628. 
Misc.    06-230. 


N.    Y.    200-57. 

N.  Y.  Supp.  137-875. 


N.   Y.  Supp.  137-975. 


N.    Y.   T2.437. 

Hun.   ao.356:  Sl-609:  46-48Z 

App.  DlT.  66-7.  -"^"^^ 

S:  ^  ®."PP;  4«-S18;  72-866. 
St.   Rep'r.   12-164. 
N.   Y.   Super.  64-451. 
N.  Y.  Ann.  Cas.  6-181. 
1288. 


App.    Dlv.   126-554. 
N.  Y.  Supp.  110-894. 


App.    DtT.    134-554. 


N.    Y.   87-184:   136-470. 

App.    Dlv.    83-367:    47-272;    94- 

43.'5;     98-286;     10.1-419:     132- 

362,    590;    145-674;    160-818; 

166-751 
Misc.  9-101;  23-561;  24-368;  86- 

341;    69-76;    70-638. 
N.  Y.  Supp.  62-702:  63-694;  66- 

132:     7^i-5r,2:     H4-240:     88-58; 

90-710;     116-723.    827;     137- 

90S;    162-382,    993. 
Abb.    N.   C.  28-134:  29-145. 
N.  Y.  Ana.  Cas.  4-48,  n. 
tt97. 

N.  v.  162-298. 
Hun.  69-819. 

App.    Dlv.   97-119:    166-25. 
Misc.  14-229;  22-637:  26-96;  40- 
392;   62-11;  87-225. 

^.J;  i^^Jt'^Zi^^'*  M.69S:  69- 
366,  793;  8»-379;  89-593;  102. 
296;  149-516. 

Ov.  Proc.  28-287. 

How.  61-108. 


Nbd.  S. 
Misc.  67-211. 


N.  y.  Supp.  107-727. 
3299. 

N.    Y,    Supp.   117-449. 
3301. 

N.  Y.  207-29:  217-493. 

App.  Div.   162-623. 

Hun,  .73-379. 

Misc.   32-535;   60-279;   67-576; 

74-474. 
N.  Y.   Supp.    182-370;    137-496. 
?.r  \-  Super.  47-524. 
Weels.  Dig.  16-101. 
3304. 

N.  Y.  217-493. 

App    Dlv.  12-141,  144 ;  162-623. 

N.   Y.   Supp.    139-329. 
8307. 
Hun,   60-124. 

App.   Div.  134-34;  169-609. 
Misc.  25-96;  40-398;  43-435;  46- 
396. 

^\JL'   §H5P-  -5?-''22J  81-82;  89- 
178,   593;   90-398 ;   149-516. 

How.   60-7G;   64-103;   67-116. 

Redf.  4-820. 
Snbd.  1. 

App.  DiT.  41-387. 
Sttbd.  2. 

N.   Y.  68-585;  74-58. 
Hun    9-206;  27-230;  31-611;  84- 
460;  36-47. 

^PP-  Dlv.  48-518;  80-878. 
Misc.   19-52. 

N.  Y.  Supp.  68-722:  62-916. 

Abb.  N.  C.  19-385. 

How.  66-34. 

N.  Y.  Ann.  Cas.  1-405. 

Weelt.  Dig.  20-122. 
Snbd.  4. 

App.  Dlv.  67-98. 

N.   Y.  Supp.  68-28. 
Snbd.  6. 

App.  Dlv.  97-119. 

X.  Y.   Supp.  49-1062. 
Sabd.  7. 

N.    Y.    66-279;    68-1D6;    87-265; 

88-429:    90-521;    95-461;    102- 

299;  123-519. 
App.   Dlv.  43-88. 
Misc.  22-638;  62-12. 
\^2m^^'    4»-1062;    69-366; 

^y«  Proc'    4-268;    6-290;    10-8; 
13-2.4;  30-184. 
Snbd.  9. 

«  ^'IP^Ji^^^^^  82-632;  46-48a 
Snbd.  11. 

N.   Y.   102-298. 
App.  Div.  43-88;  97-U9. 
N.   Y    Supp.   49-1062;  69-366. 
Civ.  Proc.  30-184. 
Snbd.  21. 

App.    Dlv.  46-52. 
N.    Y.    Supp.   64-694:  60-1122. 
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civ.   Proc.   1-407. 
How.   61-103. 
3308. 

Misc.  25-96:  40-897. 

adoo. 

Misc.   33-364. 
3311. 

App.    Dlv.    124-251.  ^^   ^^^ 

mAbc.    20-238;    62-638;    T9-416. 

N.   Y.    Supp.    116-7;    129-500. 

Daly,  9-356. 
3312 

App.   Dlv.   145-12. 
3318. 

Hun,  61-34. 

App.    mv.  57-100:   12T-409. 

NY.    Supp.   68-28;    111-558. 
3314. 

Hnn,   61-34. 
3316. 

Hun,  61-34. 
3317. 
'  Misc.   32-330;  62-305. 

N.    Y.    Supp.    66-679;    107-620; 
114-763. 
3318. 

Hun,   86-572. 

App.   Dlv.  134-146;  139-696. 

Misc.    19-281.   379;   «:i-531:    66- 

N."*Y.    Supp.    33-907;    Ii'J-374; 
119-194;    121-1121;   124-364; 
143-624. 
3319. 

N.   Y.  85-506. 
3320 

N.  'y.    101-478  ;   188-301 ;   190- 

107. 

Hun,  46-808. 

App.   Dlv.  31-39.  46;  69-45;  T8- 

459;    103-622;  1O4-140;    JJl- 

900;    114-507;  124-798;    132- 

802;    138-486;  15T-548;   167- 

Misc.  60-50;  67-28;  82-663;  89- 

659;  92-657. 
N.  Y.  Supp.  52-877;  69-a3;  SO- 
363:  95-327:  98-15:  109-217: 
112-768:  117-537;  ^  J23-71; 
142-862;  144-217,  338,  270; 
148-951;  15.3-8.50,  1100. 
3321. 

App.  Dlv.  130-159. 
3322.  ^ 

N.  Y.  Ann.  Cas.  T-182. 
3323. 
Sabd.  1. 

Civ.  Proc.  8-327. 
3324. 

Misc.  16-482. 
Civ.   Proc.  8-325. 
3326. 

Misc.  92-657. 
3328. 

Hun*  90-186. 


App.  Dlv.  32-275;  44-17. 
Misc.  16-433.  .    ,„  «o«    «^ 

N.  Y.  Supp.  35-624;  52-960;  «S»- 

1018. 

Civ.  Proc.  9-137. 

Abb.  N.  C.  10-458. 

N.  Y.  Ann.  Caa.  7-188. 
3320 

App.   Dlv.  82-275;  44-17. 

N.   Y.  Ann.  Cas.  7-134. 
3830 

App.  Dlv.  37-30;  145-13. 
3831. 

N.  Y.  90-52L 

Hun,   17-520. 

App.  Div.  114-568. 

w'eek.  Dig.  18-58. 
3332 

App.  Div.  152-623. 

Misc.   :*2-334 

N.  Y.  Supp.  187-496. 

5»»3'  .1^  «jfc 

N    Y    98-836;  155-404;  17»-1« 

177-310 ;  181-391. 

Hun,  61-366:  64-92;  70-10.. 
76-74;    83-424;    85-39a 

App.  Dlv.  2-412:  «3-17^  '^. 
32-7;  42-611;  56-249;  «J- 
317;  1WI-19T;  114-7'>4;  tlj" 
304;  119-508:  126-T4,  •^: 
1^-455;  187-332;  138-2So; 
160-580.  ^,._. 

Misc.  18-241;  26-280;  5?-7«: 
47-34:  4S-007:  49-6.17 :  »^ 
249:  61-374;  68-524;  7O-d10. 
93—404 

N.    Y.    Sipp.    47^88L    102&:  5*; 

7^5:  81-4.V2:  ?»T»4*;«1Sb- 
115-495;  122-1063;  124-S»' 
145-754. 

St.    RepT.   14-168, 

Civ.  Proc.  19-420. 

N.  Y.  Ann.  Cas.  2-53. 

8834. 
N.    Y.    96-32:   98-336; 

158-129;      177-310; 

197-48.  _ 

Hun,     61-366;     <W-92: 

7<i.l07;   76-74;   83-424, 

App.    Dlv.     2-412:    »>:2^  £ 
127,  178.  287;  88-7;  »T-30^ 

92:     42-611;     «»-2i9^_«*5: 


155-4>M: 
181-391- 

6»-2r«.' 


s^-3i7Tis^i45rioi^m;  tjt: 

704;  117-304:  12G-74.  78: Ig^ 

96;    138-299;    136-301:   tSfl" 

SSii;  138-286;  160-580. 

Misc.     18-241:     ^-»«L:    KS-SJ; 

29-589  ;  86-745  ;  47-^4   i^j 

48-607:    49-607:    55-24»:  «; 

874;  67-518;   68-524;   70^J- 

N.    Y.    Supp.    46-1070:    *a-^. 

1023;   52-618:   56-735:  6»;»£ 

89-347:  95-1009:  ^^-^   IJl 

495:  122-1063;  128-258;  1"^ 

839;    145-754. 
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riv.    Proc.   l»-7,  420. 
Abb.  N.  C.  20-198. 
8335. 

N.    Y.   136-296. 

N.     Y.    Supp.    180-1044. 
3330. 

N.    Y.   180-206. 

N.     Y.    Supp.    120-1044. 
;t33T. 

Misc.  64-27. 

N.     Y.    Supp.    12O-1044. 
;*338. 

Hun,  81-364. 

N.   Y.  Ann.  Ca&  1-19. 

Law  Boll.  B-6. 

->.    Y.  108-113,  213. 

Uuii,    OI-403. 

App.     DIv.     11-40:    a«-74;    127- 

150;  184-470;  141-338. 
Misc.  8-4»7;  ltf-U:24;  iT-iiH;  41- 

N.    V.    Supp.    ;t4-85H:    tOH-6<>7; 

111-804;  119-347;  12S-1087. 
Civ.    I'roc.   15-2aO. 
Abb.   N.  C.  31-434. 


N.    Y.  92-584. 
3842. 

N.  Y.   126-200. 

Misc.  9-38;  49-417. 

N.  Y.   Supp.  00-7C7;  99-826. 

Abb.  N.  G.  81-320. 


N.     Y.    197-58. 

Aop.    Div.    9H.2.';7:    184-34. 

Misc.    40-506;    43-240.    329;    44- 

462:  46-200;  46-152;  69-489; 

Tl-200. 
N.    Y.    Supp.   68-58;   81-82;   88« 

135;     90-155;     98-1101;     lOO- 

1024;     106-8,     846;     126-130; 

143-667. 
Snbd.  2. 

N.    Y.    83-174;   90-402;    148-695. 
Hun.     26-588;     89-629;     41-533; 

61-107. 
App.     Div.     10-27;    88-295:    40- 

407:     68-304:     69-191:     66-21; 

e9-61: 120-307;  144-254;  160- 

878. 
Mi^ic.     22-706:     29-286;     36-815, 

332  ;  86-127  ;  47-34.  478. 
N.  Y.  Supp.  60-49;  128-1069. 
St.    Rep'r    61-861. 
Civ.    Proc.    7-880;    10-170;    16- 

434. 
Abb.N.  C.   89-181. 
How.  66-102:  67-371. 
How.  N.  S.  2-161. 
Dem.  2-397. 
N.  Y.  Cr.  Rep.  3-211. 
N.  Y.  Ann.  Cas.  2-33. 
Bvbd.  8. 
N.   Y.   214-144. 
Hnn,  87-66. 
App,  Div.  146-249;  170-380. 


Snbd.   4. 

N.   Y.   218-312. 
Snbd.  6. 

N.  Y.   114-581. 
App.  Wr.  144-552. 
MiHC.  6-51. 
Mabd.  6. 

N.   Y.  140-374. 
Sobd.  9. 
N.     Y.    112-559;    116-587;    169- 

535;    194-322;   201-218:    208- 

475. 
App.  Div.  1-404;  16-441;  41-534; 

55-3GvS:     .'57-472:     63-61;     06- 

20;     86-195;     86-516;     101- 

508;     104-25;     118-Ki5;     114- 

97;    117-152;    107-137. 
Misc.    :ca-7-3;    30-68l) ;    86-413; 

64-117. 
N.  Y.  Supp.  71-348  ;  72-505 ;  92- 

29;   98-285;   99-669;   102-359; 

128-247;     1.30-839;    146-897; 

162-U30. 
St.    Rep'r.    29-319;    84-775;    86- 

542;  48-151;  67-501. 
Abb.  N.  C.  24-304:  80-86u 
N.  Y.  Super.  62-301. 
Subd.  10. 
Hun.  26-306;  36-3;  42-332:  47- 

238;  61-03;  61-573;  62-302. 
App.    Div.   6-583;  30-466;   60-77: 

62-185;         86-196;         9.'i-400; 

104-564;    114-97;    116-607. 
Misc.     30-680:     33-758;     34-526, 

785;  74-226. 
N.  Y.  Supp.  67-056:  69-682.  90H: 

70-936:     169-1000;     166-497; 

166-106. 
St.  Rep'r.  42-195. 
Civ.    Proc.    9-251;    11-351;    14- 

249. 
Subd.  11. 
N.  Y.  69-647. 
Hud,  67-204. 
App.  DiT.  96-05;  101-200;  188- 

1 13 
Misc. '7-126. 
N.     Y.     Supp.     88-507;     91-740; 

128-762. 
St.  Repr.  61-520,  774. 
Snbd.  12. 

N.   Y.  fH)-r>21;   129-210. 

App.    Div.   80-378;    149-548. 

Misc.  24-512:  27-508.  518. 

N.   Y.  Supp.  63-834.  aSO:  68-316. 

330;    87-131;    113-809;    133- 

1066. 
CIt.  Proc.  29-188. 
K.  Y.  Ann.  Cas.  6-179. 
Snbd.  13. 
Hnn,  2S.370. 
Misc.  89-467;  93-.S15. 
N.   Y.    Supp.    162-584;    166-883. 
St.   Rpp'r.   1-528. 
Subd.  18. 
N.   Y.   101-440;   141-486. 
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Hun,  29-365;  S6-607:  62-309:  7S- 

136. 

DIv.    20-167;    44-146:    64- 

559;  149-494. 
MlBC.  92-381. 
N.   Y,   Supp.  4-433. 
St.    Rep'r.   17-384:  46-185.   875. 
Civ.    Proc.  11-63:   15-254, 
Abb.  N.  C.  28-429. 
How.  N.  S.  2-45. 
Snbd.  20. 
N.    Y.    80-358:   88-626:    112-369; 

154-607;     169-114;    186-490. 
Hun.   41-9;  42-164,   608;  44-200; 

TO-107. 
App.    Div.    109-^19.    637;    128- 

764. 

Misc.    12-120;   22-490. 

N.  Y.  SQpp.  95-684. 

St.    Rep'r.    18-799;    34-493;    63- 

541. 
Civ.  Proc.  11-870. 
Daly,  lO-TL 
8344. 

Misc.  16-6ia 
8346. 

N.  Y.  191-207. 

App.     DlT.     111-684;     112-126; 

140—620 
MlBC.   16-668;  17-571:  23-679, 
N.  Y.  Supp.  98-496 ;  185-262. 
334T 

Hnn,   49-157;   64-618;   86-55. 
App.    Div.    16-618;    68-376;    76- 

573;    131-173. 
MlflC.   36-131:  46-,342,  575;  64- 

517;  66-649;   72-378;  79-362; 

84-98;  88-551. 
N.  Y.  Supp.  74-189;  87-345;  90- 

332,     448;    1O7-806;     110-264, 

967, 
St.  Rep'r.  19-46. 
Civ    Proc.   14-392:  16-434. 
Subd.  1. 

Dem.  3-359. 
Snbd.  8. 
Him.  46-.S22. 
Misc.  27-540;  61-576, 
N.  Y.  Supp.  101-89. 
Civ.   Proc.   6-452. 
Dem.  2-644;  8-359. 
Snbd.  4. 

N.  y.  102-415. 

Hun,  25-185;  31-515;  84-179;  45- 

322;  SI -388:  86-55. 
Apj).      DIv.      61-450;      llT-362; 

139-741. 
Misc.  O-mr.:  7-321,  nfil;  9-72;  16- 

2im;    26-290,    4(50;    34-4(K):    61- 

575;    68-197;    59-56;    62-491; 

«9-.S.^'5;  78-145:   79-,S62;  88- 

551. 

N.  Y.  Stipp.  .^0-<J«?4:  60-P4fi:  70- 
071);  91-30:  lOl-.-^O;  102-427: 
114-898 ;      1 16-04 ;      124-504 : 


126-624;    127-327;    ISO-dei: 

137-929;  139-894. 
St.  Rep'r.  17-853;  47-431,  44flL 
Civ.  Proc.  6-452. 
Abb.   N.  C.  20-297. 
N.   Y.   Super.  49-96. 
Dem.  2-492,  644. 
Weel£.  Dig,  17-208. 
N.  Y.  Ann.  Cas.  9-S18. 
Snbd.  6. 
App.  Div.  117-352. 
N.  Y.  Supp.  102-427. 
Snbd.  O. 
N.  Y.  135-634. 
Hun,   64-613;  69-447;  81-3S1 
App.    Div.    25-462;    51-543:  e»- 

376;  128-764;  184-576;  HJ- 

544. 
Misc.  12-44,  113;  13-241:  1^-^: 

19-598;    24-287;    28-242:    »- 

171;     84-405;     69-155;    «- 

335;   78-362. 
N.  Y.  Supp.  12-512;  30-884:  B8- 

1073;  64-833;  65-250;  60-44ft; 

126-624;    13O-303 ;    133-447: 

149-956;   153-453;   155-355. 
St.    Rep'r.    17-853;    47-431:  O- 

633. 
Civ.  Proc.  5-451;  30-242. 
Abb.    N.    C.    19-423:   2B-0:  »- 

132;  30-407. 
How.  N.  8.  1-66. 
Dem.  2-488,  628;  8-239. 
N.   Y.  Ann.   Cas.  4-200;  ^^OM^ 
Snbd.  7. 

N.   Y.   11O-140,  371;    193-415. 
Hun,  46-672. 
App.  DIv.  61-4Si0; 
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MlBC.  84-405;  54-519;  69-«17. 
N.  Y.  Supp.  e«-S45:  e9-64«;  T*- 
679;    114-898;    125-546;  1^ 
88, 
St.  Rep'r.  70-178. 
N.    Y.  Ann.   Cas.  9-262. 
Snbd.  8. 

N    Y.  OiQi4l2 

Misc.*    16-206:    61-592;    «»^:i*'*: 

60-415;   89-438. 
App.    Div.    163-618. 
N.    Y.    Supp.    101-72;    llS-o>:i: 

148-996. 
St.  Rep'r.  28-75. 
Snbd.  9, 
Hun.  29-47. 
Misc.   60-415. 
N.   Y.   Supp.  113-531. 
Snbd.  lO. 

App.  Div,  62-199. 
N.  Y.  Supp.  6-515. 
Civ.  Proc.  14-398. 
Abb.  N.  C.  21-368w 
Snbd.  11. 

N.    Y.   91-2S5.   508.  668:  »a-«lO. 

103-162. 
Hnn.  26-16:  26-181.  835:  Sl*3E3n 
33-213:    84-810:    87-586:    40- 
235;  42-189;  44-588:  51-«L 


NOtES. 


^ 


if^. 


t.     Rep'r.    20-083;    28-511;    42- 

474. 

Iv.   Proc.  ^391;   12-180. 
.    T.  Super.  53-522. 
»d.  13. 

;an,  25-185;  31-515;  45-823:  47^ 
,457. 

iiBC  26-461!  84-155;  66-428. 
.  Y.  Supp.  55-436:  6M-85S;  115- 

160. 

.  Y.  Super.  4»-e6. 
Teek.  Dig.  17-206. 
»«l.  14. 

K  Dhr.  81-m 

Supp.  »1-105;  115*160. 

[8. 

[Isc  46-230;  68-8T;  70-510. 

12. 

[.    Y.   134-131 :   188-412. 

Use.  5-486. 

.   Y.  Super.  58-17& 

Bk 

(.  Y.  6app.  130»£6& 

i6* 

lun,  8a**ll48l 

kPp.     Oiv.     1O1-180;     103-419; 
iM-703:  160-242. 
[.    Y.   137-95:  165-264. 
[IBC.  5-486;  84-846. 

lim.  86-846h  450. 

M.  DiT.  20^^^;  42-ft4a  534  ( 
67-862:  72-412;  81-278:  88- 
1^:  84-26:  85-287:  8^-ffi.  ildt 
0O-266;  06-127;  uS-185 ; 
103-106,  534:  110-454:  127- 
878,  885;  144-734;  148-390} 
151-400.  4:>0:  157-473. 

Use.   41-50s»:   44-276. 

r.  Y.  Stipp.  88-944  ;  47-230 ;  89- 
908;  130-1005. 

Iv.  Proc.  19-420. 

N.  Y.  211-90:  217-66. 

pp.  Dfy.  86-126;  88-280;  108- 

106;    122-288;   151-754;    157- 

473 
CUc'  22^40;    28-105;    28-C80; 

68— fXK) 
I  Y.  Supp,  59-775;  67-933:  89- 

79;  90-im;  106-704;  118-618. 

iO. 

I  Y.  148-417;  148-110. 

[an,  86-410. 

ipp.  Dlr.  67-367:  98-280:  102* 
185  :  108-106  :  142-887  ;  152^ 
686;   187-478:  166-446. 

Ii»c.   68-435:    69-575. 

L  Y.  Supp.  80-576. 

M>. 

r.  Y.  160-669;  168-886;  176-215 

ton,  73-9. 

ipp.  DiT.  6-674:  80-12:  40-562: 

96-124 :      88-281 :      1O2-102  ; 

103-100:     lll-nA8;     121-121; 

127-442:  157-473. 
Ulc.  14-194;  68-436:  69-576. 


111-541, 

7<52. 


119-731;  186^ 


N.     V.     Supn,     51-763;    02-478; 
%  755; -    • 

8iiM,  2. 

N.   t.   165-270. 

Hun,  86-451. 

A^.  DlT.  86-691 ;  118-766;  142- 

Mliic. '59-536. 
Snbd.3. 
N.   Y.    159-336;   160-215:   188- 

103:  216-66. 
Huu,  83-4U. 
▲pp.  DIv.  86-601;  86-588;  102- 

102;   112-884. 
Misc.  35-601. 

9obcl.  4. 

Ml8C.  22-240-  38-1. 

App.  PIv.  142-242;  144-735. 
.  N.  Y.  Supp,  67-938;  126-886. 
Bnbd.  7. 

N,  Y.  133-244. 

App.  DiT.  1-141;  82-65;  1O2-102. 

N.  y.  Supp.  52-478. 
8iiba.  8. 

Hu&t  86-441. 
N.  Y,  Supp.  38-88a 
3361. 

Hun,  83-411. 

App.    DiT.    85-288;   06-126;    97- 
617;    98-281;    103-106;    157- 
473 
Mlflc.  70-569. 

N.  Y.  Supp.  83-807;  89-79;  128- 
138. 
3362. 
N.  Y.  208-80. 

App.  Dlv.  98-282;  108-106;  157- 
473. 
8363. 

App.  Diy.  98-282;  108-106:  157- 
473. 
8364 
Hun.  69-177;  86-847. 
App.     DlT.     98-282;     108-106; 

181-409;  157-473. 
N.  Y.  Supp.  142-585. 


N.   Y.   133-245;   176-216;  217- 

66. 
Hun,   70-8G4;   73-9,   12,   18;   86- 

347 
App.'DiT.  98-282;  108-106;  111- 

690;   121-121;   181-409;   157- 

473. 
Afisc. '  22^240;     42-660:     44-275: 

46-516;    62-508;   68-436;    69- 

676. 
N.  Y.  Supp.  92-81;  124-871. 
3366. 

N.  Y.  123-278. 

App.  DiT.  6-574 ;  108-106 ;  151- 

409{   167-473. 
8»07. 

N.    Y     1 70-210:    195-447:   214- 

236;  217-66. 


NOTES. 


Hun,  65-542;  73-9;  SO-559:  86- 

407. 
Add.  DIv.  6-574:  18-602:  S2-265; 

55-033 ;     10»-106 :     ll»-456 ; 

121-121;      123-656;      140-51; 

167-473. 
Ml8C.    44-276;    57-162;    68-436; 

69-676. 
N.   Y.   Supp,  33-468;  65-470:  67- 
.     419;   107-981,   989;   124-871; 

187-491;  138-733:  142-585. 
8368. 

Hod,  86-847,  461. 

App.  Dlv.  6-674;  108-106;  142- 

337;    148-416;    151-409;    157- 

473. 
Hlsc.  58-341;  60-675. 
N.    Y.    Supp.    38-929;    108-294 ; 

108-157 ;  126-967  ;  132-960. 
8869. 

N.  Y.   176-216. 

App.    Div.    85-45;    52-267;   55- 

638:   108-106;  121-121;  128- 

655,   688;    142-242;    148-390; 

151-58.    410,    459;     157-478; 

166-756. 
Misc.     36-602:     42-563:    44-275; 

45-516:  67-163,  669. 
N.     Y.     Supp.    65-470;     72-157; 

107-981.  989;   126-835;  135- 

234,  919,  954;   187-491:   188- 

783;  142-949. 
8870. 

Hun,  80-357. 

App.  DlT.  27-674  ;  52-267 ;  108- 

106;  120-854;  126-849;  151- 

460;  157-473:  150-282. 
Misc.  70-286 ;  72-131. 
N.  Y.  Supp.  80-132:  50-502:  65- 

470;  111-222;  116-924;  129- 

288. 
8871. 

N.   Y.  207-586. 

Hun,  80-358:  81-380. 

App.    Dlv.  6-574:  8-321:   16-616- 

25-23;     86-551;     89-4^;     85- 

209;    103-106;    125-118:    12»- 

721;     182-77.    81;    151-460: 

162-636;    157-473. 
Misc.    25-88:    38-587;    47-410; 

88-333;   87-588. 
N.  Y.  Supp.  54-682:  55-729;  77- 

1074;    88-313;    92-960;    94- 

561;    97-526;    116-496;    135- 

919;   187-485:    188-733;    142- 

585;    145-1058;    160-679. 
8872. 

N.    Y.    148-107;    176-218;    181- 

827 
Hun,'  65-540,    542;    78-437;   88- 

413;  86-347;  88-177. 
Apt).   Dtv.   1-489;  20-278:  85-45; 

65-633 ;       82-567 :       1O3-106, 

534:  121-121:  122-2R8 :  12,3- 

656:    142-242:    145-50:    151- 

409.    450;    162-637;    157-473; 

164-558. 


Misc.     10-660;     19-232:    44-57! 

45-516;  70-73;   74-125. 
N.  Y.  Supp.  80-957:  32-182:3^ 

944;    34-991:   46-1070:  544Q;, 

60-1116:    67-419:    Hl-OZ:;  ^. 

81;    105-568:    106-704;   !» 

836;    128-29;    129-450;  W^ 

221;  187-485;  138-733;  !» 

76. 
3878. 

N.  Y,  207-686. 

App.   Div.  39-46;  108-106;  1SB- 

118;  157-473. 
Misc.  25-88;  68-438;  69-578. 
N.  Y.  Snppw  64-682 »  138-73S. 
8874. 

N.  Y.  216-108. 

App.  DiT.   30-13;   35-181:  1M< 

106;    127-538;    152-246:  ISK 

473;  166-446. 
Misc.  88-687. 
N.    Y.    Supp.    55-150;    77-1014; 

112-33;   186-514. 
8875. 

Hun,  69-276;   70-364. 

App.  Dlv.  6-573  ;  7-449  ;  61-381; 

85-209 ;     102-101  ;     108-1(!«; 

132-78 :      147-504  :      151-40t. 

753;  156-672;  1S7-473:  !«•- 

446. 
N.    Y.    Supp.    7O-8S0;    83-312; 

116-495;    182-159;    142-5SSb 
8376. 

Hun,   70-365. 

App.     Div.     108-106;    181-409; 

157-473. 
3377. 
App.   Div.  36-555;   56-80;  !«>- 

106  ;  119-354  ;  144-735 ;  IW- 

473. 
N.    Y.*    Supp.    66-729;    66-lOM; 

116-495;    126-133;    142-5S5. 
3378. 
App.   Div.  20^636;  68-6127:  lOS- 

106;    119-354;   144-735:157- 

473. 

Misc.  57-667:  70-572. 
N.  Y.   Supp.  47-230; 
8879. 
K.    Y.    188-274;    184-SMX 
Hun,   66-309;   76-80:   7S-4S3L 
App.   DlT.  8-477;  iaS-106.  Ill- 

6(88;    129-723:    167-473.    _, 
Misc.   12-462;    14-193;  38-^; 

48-305. 
N.  Y.  Supp.  77-1074;  88-SS. 
3380. 
App.      Dlv.      21-188:     103-lM: 

111-688,  692;   129-723;  149- 

411;    161-408,   469:    157-473: 

159-469. 
Misc.   88-587:   61-3.^4  :  «»-50< 
N.    Y.    Supp.    47-509:    77-1074; 

97-858  :     100-388 ;     115-897 ; 

135-919.   954. 
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NOTES. 


1 


Misc    47-411 

App.*   Div.    108-106;    157-473. 

N.  Y.  Supp.  94-651. 


Hun,  73-424. 

App.     DiT.    6-574:    26-^4;    60- 

576;  108-106;  111-690;  144- 

735;  151-409;  157-473. 
MUc.    16-151;  58-163;   62-508; 

7<^660. 
N.    Y.    Sapp.    OS-960;    97-853; 

127-777;    128-138;    135-954. 


N.    Y.   188-275;  148-112. 


Hun,  86-450. 

App.     DiT.     102-185;     1O8-106; 

120-854;    157-478;    168-11. 
Misc.  28-105. 

N.  Y.  Supp.  59-775;  147-1057. 
8384. 

N.   Y.    141-535;    165-264. 

App.  Dlv.  67-362;  88-138;  84- 
26  ;  85-267,  289  ;  86-216;  90- 
266;  96-127;  108-106  •  124- 
125:   151-409,  450;   157-473. 

MlBC.  41-509;  44-276. 

N.  Y.  Supp.  89-908;  108-596; 
109-494;  180-1005. 


INDEX 
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INDEX. 

[References  are  to  sections.] 


NoTB. —  The  index  has  not  been  changed  to  conform  to  material  taken 
out  of  the  code  and  placed  in  the  consolidated  laws  but  only  to  conform 
to    material   otherwise   added,    amended   or  repealed  by   the  laws  of   1909. 

of  spouse,  ground  for  separation 1781 

of  action,  by  failure  to  file  summons  and  pleadiiict AM 

of  part  of  plaintiff's  claim  in  replevin 1719 

of   condemnation   proceeding 8374 


i 


A.kAtemeist  staid  ReTlTal. 
I.  Abatkmbmt. 

special  provisions,  not  affected 7(n 

not  caused  by  vacancy  in  ofike  of  judge 25 

not  caused  by  failure  or  adjournment  of  court 44 

does  not  occur,  if  cause  survives 765 

when  part  of  cause  survives    769 

cause  of  action  in  replevin  siu-vives 1736 

no  abatement  by  death  after  verdict 764 

verdict  after  death  of  party  is  void 766 

on  reversal  on  law,  action  for  wrong  not  abated  by  death...  764 

successor  of  officer,  receiver  or  trustee  may  continue 766 

on  death  or  removal  of  officer  of  unincorporated  association.  l\i2.K} 

not  effected  by  change  of  name 2416 

order  that  action  abate  for  death  of  party 761 

action  for  seduction  survives  to  mother  on  death  of  father..  764 

II.    RSVIVAL. 

time  to  continue  not  to  be  extended  784 

cm  transfer  of  interest    766 

on  devolution  of  liability 766 

on  death  of  sole  party  767 

on  death  of  party  jointly  liable 768 

by  or  against  survivors  768 

when  part  of  cause  survives 769 

substitution  of  successor  of  officer,  receiver  or  trustee 766 

continuance  against  successor  of  executor 1828 

on  death  or  removal  of  officer  of  unincorporated  association.  1920 

of  action  of  ejectment   1521-1528 

on  death  of  party  to  partition 1688 

proceedings  to.  bring  in  parties. . .  <• 760 

appointment  of  administrator  for  intestate  defendant 2588 

of   accounting  in   surrogate's   court   on   death   of   accounting 
party 2725 

use  of,  in  pleadings,  etc • •..••••••...      SS 

Abortion. 

private  sittings  of  court  In.... • .'.•..        B 

Abseondlnir  Debtors. 

order  of  arrest 549,  660,  2894 

warrant  of  attachment  against 686,  2806 
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See,  also,  "  Non-Residznti." 

deti^ation  of  peraon  to  receive  summona 

publication  of  summons  against 418^ 

warrant    of   attachment 

in  justice's  court 

effect  of  absence  on  limitation  of  actions. ttl,    KB 

presumption  of  death  from  absence Ill 

administration   of   estate    of 2ffi>l 

provision   for  family 3B?1 

revocation  of  administration  on  return 2Stt 

absent  witnesses  to  will  on  probate 2^2 

proof  of  signature  of  absent  witness  to  will 2Slz 

Abtttraet  Comp»miMi* 

See  "  Title  Insviahcb  CoMPAHtss." 

AoadeBttes. 

not  subject  to  judicial  su|>ervision   ISM 

not  subject  to  action  to  dissolve  or  annul  corporation 1^ 

excepted  from  provisions  for  voluntary  dissolution 2^^ 

teachers  exempt  from  jury  service 1080.  1061.  11^ 

proof  of  exemption    1062,  112S 

A«eoiiMtB  and  AeeonatliMr* 

Books  of  account,  see  "  BooKt.*' 

I.   ACTIONB   OH   ACCOUIfTI. 

when  cause  of  action  accrues ^ 

how  account  pleaded ^ 

copy  to  be  served  on  demand Su 

when  to  be  verified • •   ^» 

order  for  delivery  of  further  account •••   »! 

reference  of  actions  involving  long  account 1013 

In  justices*  courts. 

actions  on ^ 

jurisdiction  limited • 2r3 

pleading 2£ 

compelling  party  to  exhibit  ^ 

discontinuance  when  accounts  txttcd  |400 2961 

11.   ACCOUNTINOS   IN    ACTtONi. 

on  demand  of  surety  on  undcrtaMfiH » ^ 

compulsory  ref erenca  to  take  aeeount   lOlS 

In  action  to  dissolve  corporation  1^ 

under  judgment  annulling  corporation  1^ 

by  receiver 715 

action  by  attorney*general  to  eompal  corporate  officers  to  ac- 
count  ITto.  ITS 

continuance  of  partnership  business  daring  action  for  aacount- 
ing. VT r. 1M7 

til.   ACCOVNTINCS  JN    SUraBM E   COUET. 

periodical  accounts  of  proceeds  of  rea]ty  of  infanta  or  incom> 
patents 2NI 

1.  By  eommttfees  of  incompttent  persons. 

annual  account  .^ Ml 

annual  examination  of  account 2S43 

removal  of  committee  for  neglect  to  file 234! 

intermediate  judicial   accounting    942 

•rdtr  that  committee  file  account  or  ftipply  defidtacy*  •  > 
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Aceoiants  and  Aeconntlnar  —  Continued* 

IV.  Accountings  in   sursooates'   coukt. 
Sec  **  Surrogate's  Court." 

V.  Accounts  .of  public  officers. 

of  moneys  paid  into  court 7K2-754 

clerk  of  court  of  appeals 3283 

salaried  county   clerks  and   registers 3285 

clerk  of  city  court  of  New  York 3331 

of   district  attorney  to  county   court 1968 

Aelcnoirledvnient. 

of  indebtedness  to  bar  limitatioQ.. 376,  396 

justices  of  New  York  city  court  may  take 326 

instruments,  when  acknowledged,  admissible  in  evidence..  935,  937 

acknowledgment    not    conclusive * 936 

proof  bv  interested  or  incompetent  witness  not  sufficient 936 

wills  acknowledged  or  proved  not  admissible  in  evidence 937 

of    bonds   and    undertaxings 810 

satisfaction    of  judgment   to    be   acknowledged 1260 

assignor  to  acknowledge  assignment  of  juogtnent 1262 

of  agreed  statement  on   submission  of  controversy 1279 

fees    for    taking » 3298 

Action  to  Recover  CliattelB. 

See  "  Replevin." 

Action  to  Recover  Real  Property* 

See  "  EjscTMxirT.'' 


Actions. 

I.  In  gsncsau 

defined 8333 

divided  into  civil  and  criminal 3335 

"  criminal    action  "   defined 8336 

"civil    action"    defined 8337 

"  action  "  refers  to  civil  actions 3343 

onl^  one  form  of  civil  action 3339 

civil   and   criminal    remedies   not   merged 1899 

designation   of   parties  to   civil   action 3338 

cross-action   by   defendant 760 

special  proceedings  are,  for  purposes  of  statute  of  linutations.    414 

II.  Capacity  to  HTS.     8«o  **  Pakths.* 

III.   COIXMSNCEMXIIT. 

commenced  by  service  of  summons.  ••••  • «•••«*•.••..     416 

for  purposes  of  statute  of  limitatwns • 888-400 

what  deemed  commencement ••••••• 8348 


TV,  JoiNDSB   oy   CAUSES.      See   "  Pleadimo." 
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Actlona  —  Continued. 

V.  Consolidation   op  actions.     See   "  G>n80lidatiom.'* 

VI.  Sevkhance.     See  "  Skvesance  of  Actions." 

VII.  Ancillaey  to  othbe  actions  and  remedies. 

for   discovery   abolished ISl^ 

by  sheriff  in  aid  of  attachment ^ 

by  plaintiff  in  aid  of  attachment 677 

VIII.  FoK  official  acts  and  omissions. 

by  claimant  against  sheriff  for  taking  chattel  in  replerin...*  liM 

against   constsible   for   failure   to   return   execution %*^ 

against  constable  for  money  collected   on  execution 3041 

against  municipal  officers  for  public  funds 1^ 

by  taxpayer  to  redress  municipal  wrong 18S 


IX.  On  bonds  and  undertaeings. 

by  party  on  bond  to  people  or  public  officer S14 

on  penal  bonds   ^P, 

on  undertaking   on    appeal 190^  2t» 

from   surrogate  s  court Ssw 

on  security  to  refund  proceeds  of  sale  in  partition 1^ 

on  undertaking   on    inj  unction ^ 

on  bond  for  jail  liberties ^^22 

against   bail   lor  discharge   from   arrest 506.    W| 

on  bond  of  executor,  administrator  or  guardian 2584.  2w 

X.  Actions  AUTRORirED   by   code. 

1.  For  torts, 

for  vexatious  suit  in   name  of  fictitious  party "i^OO 

for  unauthorized  and  vexatious  suit  in  name  of  another.  IVfi 

for  causing  death   by  negligence. 190d-l^- 

damages  for  arrest  m  violation  of  witness'   privilege....    ^ 

for  levy  on  exempt  property 1S9< 

for  damages  and   penalty   for   disobeying   subpoena S53 

payment   of   fine  on   contempt   imposed    as    indemnity  to  ^^ 
aggrieved  party  bars  action   for  damages 22M 

2.  On   contractual  and  guasi'Contractual  liabilities, 

on   judgments 1^ 

to  cnarge  joint  debtors  not  served  in  previous  suit 1^ 

by  trustee  against  beneficiary  for  costs,  etc 1916 

by  surety  against  principal  for  costs,   etc 1^ 

on  securities  representing  court   funds '» 

to   determine   claim    of   dower IWt 

for    instalments   of   dower   after  admeasarement ^\ 

to  sell  lands  for  non-payment  of  dower 1^ 

against  persons   holding  over 1^ 

by  evicted   purchaser  at  sale  on  execution Ij^ 

against  purchaser   from   defendant   in   ejectment l|g 

on  reversal,  b^  person  evicted  by  summary  proceedings. .  0B 

by  person  evicted  during  life  of  life-tenant 2S» 

to    compel    conveyance    by    infant    or    incompetent    per-     , 
•on   2a^  Wi 
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Aetloaa  -—  CoMtlaiie4« 

X.  Actions  authokizso  by  code  —  Continued. 

2.  On  contractual  and  qnasi'contractuai  liabilities  —  Continued. 

by  heir  for  reinibursement  after  sale  of  realty  for  debts.  2718 
against  revoking  party  for  costs  of  arbitration 2884 

on   Saturday  to  be  to  day  other  than  Sunday 6 

trial   of  causes  at  adjourned  term 34 

of  term  of  court  in  absence  of  judge 35 

of  term  to  day   certain   bv  direction  of  judge 36 

of  actual    session    to   another    place 41 

of  trial  of  action  to   another  place , . ,  41 

not  to  cause  abatement... 44 

trial  commenced  may  be  continued  beyond  term 45 

of   court   of   appeals 197 

power  of  referee  to  adioum  hearing 1018 

of  application   for  discnarge   from   imprisonment 2209 

hearing   on   arbitration. 2368 

in   surrogate's  court 2490 

in    justice's    court 2959-2968 

of   marine   causes  in   New  York   city  court 3186 

Aiminlatratora. 

See  "  ExscuTots  axd  Admin istbatois,"  "  SmoGAtis'  Coubtb." 

Adaniralty. 

See,  atso^  '*  Mabinb  Causes:"  "  Vbssbls," 
New   York   city  court  has  no  admiralty  jurisaiction... 817 

AdmtaaloaB. 

of  service   of  summons ■...»■. 434 

by   failure   to   deny 522 

demand   for  admission   of   genuineness   of   document 735 

costs   of   proving  document   after   demand   for   admission 735 

by   members   of^  corporations 839 

Ad  %iiod  DamnnBa. 

writ  of  assessment  of  damages  substituted  for 1991 

See  "  Assessment  of  Damages." 

Advltery. 

Sec  "DivoBCi," 

AdTancementa. 

to  be  included  in  distribution 2738 

what    deemed    in    advancement 2738 

AdTerae  Poaaeaaton. 

See  **  Limitation  of  Actions." 

AdrevtiaeBie  ntm. 

See  **  Publication." 

fees  of  printers 8817 
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defined    «... .•••»«•«!«« ..•..•M 

who  may  Uke *..«., #...♦., MMil 

without  the  ttatc  SK 

oDapdling  party  to  maka  depoattioii  S6 

WMit  of ,  titif,  etc.,  to  b«.diart«ir4«d, 2 

yenncatyon  of  pleadiiyi  by  ,, g 

form  of  verification  of^  pleading B 

to  procure  order  of  arrest   £ 

verified  answer  as,  on  motion  to  vacate  injunction HI 

pf  servipp  of  notica  as  praatimptivt  fvidfnca ST 

for  ord^r  to  show  cause  ,.,.,,.»...,...,, 19 

to  be  served  with  order  axtppding  tiiiM.  ..,...* ^J 

to  be  served  with  ord^  to  ahow  paua^ w 

of  surety  to  undertaking  .  • 62 

of  non-receipt  of  notice  of  protest  of  bill  or  nola. 0 

of  printer  to  publication  of  notice  9B6 

of  merits  not  raqnirad,  wtitn  answer  verified. ...« M 

to  account  of  executors.  adminiatratorSf  etc S7C 

to  inventory  and  account  el  general  guardian 3661 

on  application  for  warrant  of  attaehmant  in  justiaa'a  canrt....  VW 

on  requisition  in  replevin  in  justice's  court 9S 

admissibility  of  es  part€  affidavit  in  juatice'a  eoart MM 

to  ba  filed  when  used  in  justiee'a  eourt, Uti 


limitation  of  action  by  principal  against  agent  for  damages....    ^ 
limitation  of  action  for  money,  etc.,  received  by  agant...-f ..    w 

order  of  ^rest  for  miaupropfta^pg  funda  or  property Jf 

In    justice's    court.7. »» 

verification  of  pleadings  by a£ 

Affrleultnral   Law. 

joinder  of  causes  of  action  for  paiuUtiea  under.... ^ 

Albaar*  OltF  of* 

recorder  to  prepare  trial  jury  list ^ 

Albany,    City    Court    of. 

is  a  court  of  record ....ft J 

special  statutory  provisiona  not  effected. ••• * Si 

civil    jurisdiction. ..f. •.•«••,,,.,... , ^ 

jurisdiction  of  actions  for  penalties. ..,...« , ^ 

ma^  enter  judp;ment  by  confession,..,.,. «... ,.•  394 

jurisdiction   ox   summary   proceedings   to   recover   poaession  of 

real     property ^ 

who   mav   serve   summons « • Wt 

proof  of  service  of  summons ■.••'  JE 

service  of  complaint  with  summons UOf.  »^ 

action  commenced  by  service  of  summons fS. 

security    for   costs ^^^wS 

answer  raisino"  title  to  real  property •*•»•  fi? 

arrest,  attachment  and  replevin  in 3210,  ^ 

docketing    jud^ents *^ 

execution    on    judgments ^ 

appeal  to  countv  eourt ^ 

section  3301  relating  to  clerk's  fees  not  applicable < W 

Albany,  Gonnty  of. 

jail    liberties    for. J^ 

drawing  of  ^and  jurors  in •  ^ 

panels  of  tnal  jurors  in ..«*»••.. ••••  H 

stenographer  of  surrogate's  ooint ^^ 

of   county   court ..«••. V 

Albany,  Jaattee's  <Conrt  of. 

name  changed  to  "  City  Court  of  Albany,"  L.  Itt^  «Im»  VKL 
See  **Albany,  City  Court  or." 
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New  York  city  court  cannot  naturalise. • 4*,»»»     S18 

4toAbi1itir  Anting  waf  ttctpted  from  sutute  ol  limitationa 404 

htt  Mtitted  to  Jury  of  part  aliens « 1100 

non-residents  cannot  act  as  executors   ...<«•**.*....  25^ 

non-residents  incompetent  to  act  as  adminitCralors. •..<•««<.. ..  2564 
clerk's  fees  on  naturalization  ......««•«*.»••<•*.« 8308 

SM  **  DtVOftCt;  ''  "  Stf  AAATXOM." 

▲ll«w«sn«cn« 

See  *•  Cowi.- 


kMper  eatcoH  <f<Mn  Jury  itrrtoe**,.* »«.••••• 1080 


by  inserting  defendant's  Init  nam«. ...«....« ...*....  451 

to  bring  in  parties * . . . « 4 *«.... 462 

on  death  or  transfer  of  interest *,* * 760 

•I  4onr8t I ...  4  * 542 

for  delay  . » 542 

aeprice  of  amended  pleadings.  ...<...,« *  843,  708 

ot  pleading  on  Yariance  frem  proof.  * . » • « «  580,  540 

Jeavf  to  amend  en  dosision  of  demurrer* •  * .  < 407 

service  of  amended  complaint  to  sustain  order  Of  arrest 558 

to  cure  detects,  irregularitics«  ete* ..«««.« « 722 

power  to  amend  proeess,  pleadings;  ett . . « « * 723 

to  conform  proceedings  to  stMute* .  4 « « .....*« 724 

action  may  retain  place  on  cfdendir.  * « 723 

to  corrwt  mistakes,  ^ete<,  in  cortdemnHtion  proceedings.  7a8'730,  3368 

order  of  court  required  ....*..  1 « ..*.«*.<.. 727 

of  bonds  and  undertakings   730 

power  of  referee  to  allow 1018 

of  judgment  against  person  by  fictitious  name  1251 

of  judgment  docket  of  county  clerk 126U 

to  periect  appeal    . .  i . . « • 18U3 

on  •M>eal  Irein  surrogale't  eourt 1303,  2758 

to  «ise  on  appeal  from  court  of  claims ^ 277 

of  state    writs 199  i 

mandamus  and  return  amendable  only  by  leave  ..............  9080 

of  returns  by  sheriff  and  other  officers «.«.««.*•.««....  '<  23 

of  returns  by  subordinate  courts    . .  • 'i  2o 

vi  pleadings  in  justice's  court    2044 

on  deciaton  of  demurrer  hi  justice's  court • 2930 

See  "Guardian;"  **  LatviM  o#  AoMimnaATioii  |  "  "  Lvtraas 

TsSTAMEIITAaY." 

proceedings  for  allowing  animals  to  run  at  large,  see  '*  Strays." 


apportionment  of,  on  death  of  person  interested 2674 


ground  of  demurrer  to  complaint 488 

to  counterclaim • **» 

•vuMCKlaim  ln«  see  '*  CovtmRCuaH.** 
ieomrffer  to,  see  "  DiMviRim." 
reply  to.  see  "  Rbfly." 
wiicstion  of,  see  "  Vrrxf icamom. 
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INDEX. 

I.  GbNBSAL   PROVXtlOlfS* 

pleading  of  defendant  • • 41 

appearance  of  defendant  hj  A 

must  be  subscribed  by  attorney  ..•. tt 

contents  of 90 

form  of  denials W 

in  verified  answer SM 

defenses  to  be  separately  stated W 

several  defenses  or  counterclaims  may  be  pleaded V 

equitable  defense  may  be  pleaded V 

partial  defenses 9V 

demurrer  to  partial  defense W 

demand  for  affirmative  relief SV 

demand  for  relief  against  co*defendant SL 

judgment  for  part  of  demand  admitted 91 

severance  of  action  on  judgment  for  part  admitted ^ 

to  amended  complaint w 

when  issue  of  fact  arises  on JJj 

dilatory  defenses  must  be  verined U 

judgment  on  frivolous  answer w 

striking  out  sham    V 

striking  outy  for  disobedience  to  order  for  discovery  of  books, 

etc 2 

waiver  of  objection  by  failure  to  plead 2 

defendant  must  answer  causes  of  action  not  demurred  to w   ^ 

grounds  of  demurrer  not  i4»pearing  on  face  of  eomplatat  any 

be  pleaded 2    i 

limitation  of  action  must  be  |>leaded 2     '■ 

cause  of  action  barred  by  limitation,  not  available  as  defence,  m 

verification  of  counterclaim  only •  ^ 

verified  answer  deemed  affidavit  on  application  for  injanctioii.  ^ 

when  new  matter  in,  deemed  controverted  withont  denial...*  0 

admitted  by  failure  to  reply Bl 

II.  SaavicB  or. 

when  to  be  served • 2 

on  co-defendant BB 

time  to  serve  when  defendant  arrested  ^ 

time  to  serve,  when  summons  served  on  guardian  md  Han  of 
absent  infant • • *** 

III.  Ik  srsciric  actions. 

By  or  against  corparations. 

to  require  proof  of  incorporation IJJ| 

misnomer  to  be  pleaded IJ^ 

extension  of  time  to  answer  in  action  on  bill  or  note...*  IJ** 
order  for  trial  in  action  on  bill  or  note "" 

By  or  against  sxocutors  and  administrators, 

first  served  or  first  appearing  to  make  answer J^J 

separate  answers  only  allowed  by  direction  of  court ^ 

want  of  assets  not  to  be  pleaded ••.••.. ^ 

Dworctt  _ 

need  not  be  verified •••••• • ••••«  V^ 

In  partition. 

may  controvert  interest  of  partiei. ^ 

In  replevin. 

allegation   of   tide |jg 

may  set  up  title  in  third  person •.■*  ^ 

allegation   of   possession  of  land  on   which  chattel  ^  ,m| 
trained  doing  damage • ••• ^''^ 
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Axfl'vrer  — >  Continued. 

III.  In  spBcxric  actions  —  Continued. 
Joint  debtors. 

in  action  to  charge  debtors  not  personally  summoned  in 
first  suit  . • . . . .  108S 

Mcndamus, 

rules  apply  to  alternative  mandamus 20T7 

In  summary  proceedings  to  dispossess 2444,  2446 

In  Justices'  courts. 

form,   contents  and  verification   of 2938 

denials     2938 

plea  involving  title  to  real  property ; 2961 

In  condemnation  proceedings. 

form  and  contents  8866 

denials 8886 

I.  General  provisions. 

1.  IVken  appeal  may  be  taken. 

certiorari  not  to  issue  when  appeal  may  be  taken 2122 

when  party  may  appeal 1294 

person  interested  may  appeal  though  not  party 1296 

person  interested  not  heard  until  substitution...... 1296 

no  appeal  from  order  until  entered 1304 

proceedings  to  compel  entry  of  order 1304 

annulling  order  for  failure  to  enter 1304 

no  appeal  from  judgment  or  order  by  default. 1294 

order  preferring  cause  for  trial  not  appealable 793 

refusal  of  judgment  on  frivolous  pleading  not  appealable.  537 
judgment  of  reversal  granting  new  trial  not  appealable. . .  1318 
what  orders  on  habeas  corpus  or  certiorari  to  inquire  into 

detention  are  appealable 2068 

when  people  may  appeal  on  habeas  corpus  to  inquire  into 

detention 2069 

2.  Taking  the  appeal. 

how  taken 1800 

extension  of  time  to  appeal 784,  786 

extension  of  time   for  appeal  by  heir,  etc.,  of  deceased 

1»arty 786 

e  of  action  not  changed  on 1296 

designation  of  parties  to  appeal 1296 

when  party  sues  or  defends  as  poor  person 466 

when  adverse  party  has  died  before 1297 

after  death,  not  heard  until  substitution  of  representative 

of  decedent 1297 

failure  to  substitute  on  death  of  party  pending  appeal . . .  1298 

order  of  substitution  by  appellate  court  after  appeal 1290 

ttrvice  and  filing  of  notice  of ..<...  UOtt 

filing  of  notke  of  with  clerk  of  surrogate's  court  upon 

appeal    to   court    of   appeals 1800 

notice  to  specify  interlocutory  judgment  or  intermediate 

order    for    review    1301 

service  of  notice^  on  respondent  when  attorney  not  found.  1302 
service    of    notice    when    respondent    and    attorney    not 

found 1302 

amendments   to    perfect    appeal 1303 

papers  to  be  transmitted  to  appellate  court 1315 

lize   of   papers  on 796 

exceptions  to   decision  part  of  papers  on  appeal 904 

from  final  order  granting  peremptory  mandamus 2087 

from  final  order   on   alternative   mandamus 2087 

from  final  order  awarding  writ  of  prohibition 2101 
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AweAla  —  Contlnved. 

I.  GsNBRAL  FROvisiONS  —  Continued. 
2.  Taking  the  appeal — Continued. 

from   final   orders   in   tummary   procecdioga  to  teeofcr 

possession  of  ^  land ^^ 

from  order  or  jydgment  on  award  in  arbitration 4381 

from  order  of  county  court  in  supplementary  proceedlnfL  ^^ 

from  final  orders  in  condemnation  proceedings. 3375 

by  plaintiff   from  judgment  for  defendant  in  condemns- 
tion  proceeding ••••••••«•••••■•••«•••••  337V 


i» 


8.  Case  on  appeal,  see  "  Cask. 

4.  Security  and  undertakings. 

respondent  may  waive  ...•...••••• ••••«••••••  ^306 

deposit  in  lieu  of  undertaking ••••• 13M 

undertaking  to  be   filed .•• 1%* 

order  for  new  undertaking  pending  appeal "^30^ 

action  on  undertaking ^ 13*^ 

undertaking  by  municipal  corporation  for  stay 1314 

undertaking  to  suspend  sale  pending  appeal  irom  refusal 

of    specific   performance 1S3 

undertaking  to  stay  warrant  to  dispossess  occupant  22fll,  2j!(S 

appointment  of  receiver  pending 713 

admitting   prisoner  to  bail   pending   appeal..  2000,2061.20^ 

2(XM 

&  Stay  of  proceedings. 

stay  of  proceedings  pending 1^^ 

of  more  than  thirty  days  without  security  prohibited....  1351 

time  of  stay  not  part  of  period  of  limitation 12iS 

8Ple  of  perishable  Drooerty  notwithstanding  stay 1^^ 

pending  motion  for  leave  to  appeal  to  court  of  appeals...  13it 

Superseding  levy  on  personal  property^  on 1311 

order  dispensing  with  or  limiting  security  for  stay 1312 

on  appeal  by  state  or  county 1313 

on  appeal   by  municipal  corporations 131-^ 

suspension  of  sale  pending  appeal  from  refusal  of  specific 

periormance  .  .  *. 13^ 

cancellation  of  lis  pendens  pending  appeal   from  refusal 

•f  specific  performance   1333 

on  appeal  from  judgment  in  action  for  dower 1^1^ 

pending  appeal   from  final  order  on  mandamus 2087 

pending  appeal  from  final   order  awarding  writ  of  pro- 

hibition : 2wr 

order  suspending  lien  of  judgment  on 12^ 

operates   from   entry  on  docket 125T 

in  counties  where  transcript  filed 12&^ 

restoration  of  lien  on  affirmance  or  dismissal 1259 

^  Hearing;  questions  reviewed, 

preference  of  appeal  involving  title  to  office 29 

from   judgment  declaring   statute  unconstitutional  791 
in  actions  by  or  against  persons  acting  in  repre- 
sentative capacity 791 

in  actions  on  undertakings  on  appeal  to  court  of 

appeals 791 

cue  to  be  made  on  appeal  from  judi^ment  S97 

when  case  on  appeal  not  necessary 998 

from  order  on  motion  for  new  trial  on  Judge*!  minutes 

to  be  heard  on  case  settled , 908 

from    judgment    brings    up    interlocutory    judgment    or 

order  apecified  in  notice 1816 

remaritt  and  comments  ot  tnai  jtiuge  may  be  reyiewcd..  ^ 

eicc^tions  to  be  reviewed  on  appeal  from  judgment....  ^ 

exception  to  finding  of  fact  not  supported  by  evidence..  I^ 

from  order  for  new  trial  on  judges  minutes IW 

from    judgment,  where    special    or    general  verdiet    ren- 
dered    lis. 

from  order  removing  actlotl  from  coun^  mart  ........  8M 


INDEX. 

^ppec!fi  —  Cnrtlnnecl. 

I.  G-NEftAL  provioi-^Na  —  Continued. 

6.  Hearing:  guesliotu  revictuea  —  Continued. 

review  of  order  of  court  other  than  that  in  which  action 

pendinft T^^ 

from  order  for  new  trial  britiffs  up  judgment  of  reversal.   1318 
review   of   Judgment   of    condemnation    on    appeal    from 

final    order vi' ;• ' '  v  v,  ^^''^ 

remarks  of  commenta  of  judge,  duly  excepted  to,  »■»" 
be  subject  of  review •  1323a 

?•  Dttenmnation  of  appeal;  iudgment. 

Jttdfment  or  order  dMermintng  appeal * 1817 

final  judgment  on  affirmance  of  intcrloetitory  judgment..  1224 
cancelling  or  correcting  docket  on  revertaf  or  modifica- 
tion  1321 

okforcing  aArmance  or  modification  of  judgment 1319 

cnforeinc  affirmance  or  modification  of  order 1320 

on  reversal  on  law  only,  action  for  wrong  hot  abated  by 

death  of  judgment  debtor < 764 

lien  of  reverted  or  modified  judgment  pending  appeal  to 

court  of  appeals 1321 

taneelling  or  correcting  doekel  on  reiretail  ot  modification 
by  court  of  appeals  .  1 1 1  •  1 1 1 .  *  •  *  < •  • • .  1822 

8.  RisttiHticn, 

when  ordered »..*)*< 1828 

not  to  iffeet  title  of  purchaier « » 1828 

when  property  told  * 1828 

on  revcnal  of  final  order  in  aummary  proeetdingi  to  re- 
cover posaetsion  of  land 2268 

on  rcvertal  of  decree  or  order  of  aurrogate's  court 2763 

9l  Costi. 

certain  provisions  not  applicable • 8237 

on  appeal  from  final  judgment *.*......  8238 

on  appeal  from  interlocutory  judgment  or  order........  8288 

on  appeal  to  supreme  court  or  appellate  division 8251 

on  appeal  to  court  of  appeals « 8251 

tor  delay  on  appeal  to  court  of  appeals 3251,  8254 

OB  appeal  .to  supreme  court  from  K.  Y.  municlMl  oourt..  8218 
on  appeal  by  plaintiff  from  judgment  for  defendant  in 
•ondemnation  proceeding  •  ..•«,•*..*.,.. 8876 

tL  In  tPtCtAL  PlOCttDINCS. 

fOMrned  by  provisions  relating  to  appeals  In  actions 18ftl 

irom  order  ot  supreme  oourt  affecting  substantial  right 1866 

to  appellate  division  from  orders  of  another  court 1857 

limitation  oi  titte 1350 

method  of  perfecting   1360 

stay  of  execution  pending  appeal • 1300 

hearing 1300 

appeal  from  final  order  brings  up  preceding  orders 1358 

mnrf  and  enforeement  of  order  determining, tt«««»«**t*».*.  1360 

in  To  COUIT  OF  APPaALS. 

1,  Wksn  appeal  may  be  taktn, 

jurisdiction   of   appeals   from   final  judgments 190 

from  final   orders 190 

from   orders   granting   new    trials 190 

on  questions  certified   by  appellate  division 190 

appeala   from    inferior   courts    limited 191 

when  appeal   to  be  taken   only  by  leave  of  court 191 

Hmlted  to  ouestions  of  law 191 

BO  appeal   from   unanimous   affirmance   in  certain  cases, 

vnlcsa  allowed IJl 

what  appeals  may  be  taken iSM 

when  motion  for  leave  to  be  made. ••••••••••••  ••••••••  loJ-V 
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INDEX. 

Appeals  —  Contlniied. 

Iir.  To  COURT  OF  APPEALS  —  Continued. 

1.  When  appeal  may  be  taken  —  G>ntinued. 

limiUtioD  of  time  to  appeal .^ .»■■■» 

from    final    judgment    after    affirmance    of    interiocntary 

judgment J2! 

from  refusal  of  new  trial  by  appellate  division 

from  final  order  in  summary  proceedings  to  recover  pos- 
session of  land  to  be  taken  only  by  leave 

%  Questions  reviewed. 

limited  to  questions  of  law J* 

unanimous  decision  that  evidence  supports  judgment  not 

reviewable ^ 

reversal  below  presumed  not  to  be  on  facts vm 

auestions  reviewed •.♦•••  ^* 
ecision  by  divided  court  that  evidence  supports  finding. .  ISSi 
affirmance  of  interlocutory  judgment  on  appeal  f«nn  final 

judgment JJJ 

denial  of  new  trial  on  appeal  from  final  judgment 1350 

exception  not   necessary  to  review  judgment  on  verdict 

subject  to  opinion  of  court '^ !«* 

case   on    appeal    from    judgment    on    verdict   subject  to 

opinion  oi  court  j5J 

judgment  on  determination  of  appeal uSI 

t.  Security;  stay  of  proceedings, 

special  provisions  regulating  security  not  afiFected 1^ 

security  to  perfect  appeal 1^ 

two  or  more  undertakings  in  one  instrument 1^ 

sureties  to  undertaking  . ; 1^ 

service  of  undertaking  and  notice  of  filing 1^ 

undertaking  need  not  be  approved 1^ 

notice  of  exception  to  sureties 191 

notice  of  justification 1^ 

Justification  of  sureties ^ 1^ 

reference  on  justification  of  sureties 1S| 

expenses  of  reference  on  justification 1^ 

admitting  prisoner  to  bail  pending  appeal :  2082>2W 

stay  pending  motion  for  leave W 

security  to  stay  execution  on  judgment  for  money Vff 

order  tor  further  undertaking  to  stay  execution VSB 

stay  of  execution  on  judgment  for  delivery  of  property. .  tO^ 
on  appeal  from  judgment  or  order  of  affirmance..  UB 

on  judgment  for  chattel tW 

on  judgment  directing  execution  of  conveyance...  1SS9 
on  judgment  for  sale  or  possession  of  real  prop- 
erty   13S1 

on  judgment  of  foreclosure  and  for  deficiency....  UU 

4b  Hearing;  determination,  etc, 

preference  of  appeal  involving  title  to  office 8V 

of  second  and  subsequent  appeals IR 

of  aopeals  from  unanimous  amrmances  by  appdlste 

division TH 

of  appeals  from  decision  of  surrogate IK 

of  actions  bv  or  against  persons  in  r^resentetivc 

capacitv W 

of  appeals  from  judgment  declaring  statute  uncon- 
stitutional     W 

when  party  has  died  pending  the  action X9L 

rendition  of  judgment  absolute • IM 

judgment    on    special   verdict    — , IW 

may  s^rant  leave  to  amend  on  decision  of  demurrsr #[ 

remittitur Jj^ 

costs •  • - 30 

damages  for  delay  « 9B1,  9N 

1156 


INDBX. 
Appeals  —  CoBtinved. 

IV.   To  APPSLLATZ   DIVXSXOir. 

I.  Applications  for  provisional  rtmsdias  and  ordari  without 
uotico, 

may  vacate  or  modify  without  notice,  ordera  made  with- 
out notice 1848 

may  grant  order  applied  for  without  notice  and  refuted 
lilow 1848 

may  grant  provisional  remedy  applied  for  without  notice 
and  refused  helow 1848 

1.  When  appeal  may  be  taken, 

limttation  of  time •  •  •  1861 

final  judgments 1846 

interlocutory  judgments 1849 

ordera 1347 

ordera  out  of  court i 1848 

from  court  of  claims 275 

Sea  infra,  V,  From  court  of  claims, 

9.  Uudoriaking;  stay  of  proceedings, 

appellate  diviaion  may  grant  stay 1848 

security  not  required  to  perfect 1851 

stay  ox  execution  on ■ IS.'Vl 

when  undertaking  operates  as  stay 1852 

4.  Hearing;  questions  reviewed.  # 

papers  on  which  appeal  heard 1868 

papers  to  he  filed 1358 

where  heard 1355 

transfer  of  appeal  to  another  department 231,  1356 

certified  copy  of  order  to  be  transmitted  to  county  clerk.  1856 

preference  of  appeal  involving  title  to  office 229 

from  judgment  declaring  statute  unconstitutional..     791 
in  actions  by  or  against  i>ersons  acting  in   repre- 
sentative capacity 791 

from  decision  of  surrogate 791 

quMtions  reviewed  on  appeal  from  judgments 1846 

from  judgment  on  decision  or  report   90ii 

from  final  judgment  after  affirmance  of  interlocu- 

tory  judgment  1850 

from  final  judgment  after  denial  of  new  trial  by 
appellate  division   1850 

6.  Determination    and    judgment.  ^ 

on  appeal   from  judgment  on  decision  or  report 993 

entry   of  order  on   determination. . . . ; 1355 

entry  of  judgment  on  order  determining 1355 

judgment-roll    on    determination 1354 

V.  FaoM  couaT  or  claims. 

from  orders  and  judgments   276 

^cations  reviewable 276 

practice 275 

time  for  taking  appeal 278 

notice  of  apped 276 

settlement  of  case   277 

service  of  case  on  appeal 277 

amendments  to  case 277 

preference  of  appeals  278 

eueations  reviewahle 276 

rMigaie«t 2rm 

VL  FkoM   stJRKOCATE's  COURT.     See  **  Surrogate's  Court." 
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Appeals  —  Gontlnved. 

Vll.    To   SUPREME    COURT    FROM    INFSRIOB    COURtft. 

when  appeal  may  b«  taken • ISjC 

orders  affecting  substantial  rights  appealable....... ViO 

from  New  York  municipal  court ^13 

where  and  how  heard    «44 

limitation  of  time  to  appeal 1341,  1343 

security   not   reciiired   to   perfect 1341,  ISC 

security  to  stay  execution  . .-. 1341,  130 

to  be  heard  by  appellate  divlsloti.  except  in  flfst  and  fourth 

departments < IJW 

to  be  heard  by  appellate  term  in  firsthand  fourth  departments.  \5H 
allowance  of  appeal  to  appellate  divition,  fitat  depaitiacnt* . . .  ^^ 

where  judgment  or  order  on  appeal  entered 134? 

judgment  on  appeal  from  N.  Y.  municipal  cotirt 333 

allowance  of  appeal  to  appellate  division "1544 

stay  on  appeal  to  cotirt  of  appeals 1315 

VIII.  From  city  court  of  New  York. 

to  supreme  court  from  judgment U?" 

from  order  or  Interlocutory  judgmctit 31^ 

where  and  how  heard   ^^ 

time  to  appeal   , ...•..•...<•«.«*.•. 5U0 

clerk's    fees    for    certifying   papers JJ™ 

stipulation  wamng  certification  of  papefi   3jMa 

hearing  of  appeal  ; 212 

exerci J>e  of  discretion  may  be  reviewed , S18» 

stipulation    for    judgment    absohite    on    affirmance    of    order 

granting   new    trial    •'!" 

when  appeal  may  be  taken  to  appellate  division .  * . .  ^ ....  -^ Jl 

practice  and  proceedings  on  apneal  to  appellate  division ^^ 

time  to  appeal  to  appellate  division ']^ 

enforcing  determination  of  appellate  court •"*} 

judgment  absolute  on  affirmance  of  order  granting  new  trial.  -WJ 
costs 32a 

IX.  From  local  courts  or  Albant  aro  Tior. 

to  county  court  from  Albany  city  court ^ 

to  county  eourt  from  Troy  jastiee't  court 3ZIS 

X.  From  justtcss'  cotmrt. 

1.  IVhen  appeal  may  be  taken, 

who  may  appeal  .  .  • ^ 

Judgment  reviewable  only  by  appeal SW 

to  county  court  from  order  on  claim  to  surplus  on  sale  of 

strays 8TO 

to  supreme  court  from  order  on  claim  to  surplus  on  sale 

of  strays ....«« ^^ 

from  order  on  demand  for  posaeasion  of  atray* 31^ 

from  nnal  order  on  prooeeoings  lor  sate  of  stray {^ 

from  judgment  foreclosing  mecnaaiea  lien.....»« SMS 

%  Taking  the  appeal;  justice's  return. 

to  what  court  appeal  to  be  taken *"  Sm 

when  and  how  taken  . «. •...»••*.«•..• ww 

service  of  notice  on  iustice  .   ...• «••.«•..•.•«.•  Vn 

payment  of  costs  ana  justice's  fee 4 ... .  9^ 

service  of  notice  on   respondent « ****'**"  Sam 

Supplying  defects,  etc.,  in  perfecting  appttl.  .*.....<•..  3^ 
^  emand  of  new  trial  as  of  right ....••...<•.. 3^ 

justice's  return ..*.. •••.«..... 306 

return  after  tcm  of  office.. » •••«...•»•<..  30N 

compelling  further  return   «•.••......«««••••.*..  906" 

&  Stay  of  execution. 

undertaking  to  stay  execution •••••.••*!£ 

filing  undertaking  when  justice  Is  dmd W 
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X*  Fkom  justzczs'  courts  —  Continued. 

4»  Hearing  and  determination, 

hearing ••••••••••  8M0 

papers  on  appeal 8088 

stipulation   by   respondent   for   reversal • ••  8062 

dismissal  for  failure  to  prosecute  3062 

determination,  when  justice  unable  to  make  return 8066 

determination,  when  error  in  fact  alleged. 3067 

setting  off  costs  and  recovery 8^9 

costs  below  included  in  disbursements 8060 

judgment 8068 

judgment-roll 8061 

restitution  on  reversal 8068 

new  trial  on  appeal  from  judgment  by  default 8064 

proceedings  on  new  trial  before  justice 8066 

costs  of  appeal 8068 

to  whom  costs  awarded 8066 

•mount  of  costs .•.••••••  8067 

B.  New  trials  of  rigki  on. 

See  "  JusTXCx  of  thk  Psacvt  **  **  Niw  Tbiau** 

in  person  or  by  attorney. 66,  2633 

of  one  attorney  for  more  than  ono  defendant 479 

time  for  .  •  421 

when  summons  served  on   guardian  ad  litem  of  absent 

infant 478 

how  made  .  , 421 

notice  or  pleading  to  be  subscribed  by  attorney. 421 

without  demand  for  copy  of  complaint 422 

voluntary,  is  equivalent  to  service  of  summons 424 

demand  for  copy  of  complaint 479 

motions  on  default  of  appearance 768 

after  appearance,  papers  to  be  served  on  attorney 799 

demand  for  notice  ox  assessment  of  damages  is  not. .  • 1219 

in  person  or  by  attorney  in  condemnation  proceeding 8364 

of  infant  or  incompetent  person  in  condemnation  prooeedlfig. . .  8368 

to  oppose  application  for  sale,  etc.,  for  corporate  real  property. .  8893 

in  surrogate's  court,  jurisdiction  acquired  by  appearance 2511 

enect  of  appearance 2533 

may  be  in  person  or  by  attorney 2538 

persons  interested  on  application  for  probate  of  heirship..  2765 
of  persons  not  cited  on  application  for  administration. . '2590 

In  justice's  court,  action  commenced  by 2876 

in  person  or  by  attorney 2886 

of  guardian  ad  litem  fior  infant 2887,  2888 

proof  of  attorney's  authority  ..,.••.. 2890 

to  wait  one  hour  for 2893 

of  plaintiff,  when  defendant  arrested. ••••••••••• 2809 

L   COWSTITUTIOH  OF  COUKT.  , 

a  court  of  record  . • •••  ^ 

Ml  of 282 

designation  of  justices  of  • •.•••••••  2SK) 

must  be  filed •••••. 228 

revocation 222 

judge     not     disqualified     when     policyholder     of     insurance 

company    46 

•seoeiate  justice  may  preside   2?8 

gttorum    • 220,  280 

SMibtr  of  joatkes  nooeeeary  to  decision •••.  ayO«  '^'^ 
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INDBX. 

A.9pellate  DlTlston  —  Contlnved. 

I.  Constitution  of  court  —  Continued. 

appointment  of  times  and  places  of  terms 

of  terms  to  be  published   

of  extraordinary  terms  of  

location  of  courts 9i 

reports  of,  see  **  Supksmx  Coukt  Rspoitss.*' 

II.  Officers,  covrthouses,  etc. 

Appointment  of  clerk   8B>  21 

deputy  clerks  2 

librariRn    31 

stenogTRpbers  ^ 

attendants  ^ 

consultation  clerk  in  fourtb  department '^^5 

reporter   22ft  JH** 

eieilt  must  attend  term 20 

attendance  of  officers  at  term 212 

payment  of  fees  and  expenses  of  officers 20 

stationery  and  minute  books 2» 

beating,  etc.,  of  courtroom   26 

telegraphing  day  calendar  to  county  clerks 2B 

III.    fURISDICTION    AND  POWSRS. 

powers   of  Justices   of    2 

appointment  of  special  and  trial  terms  by V 

assignment  of  justices  to  hold  trial  and  special  terms 2S 

designation  of  temporary  jail  by  presiding  justice..  135,  136,    W 

transfer  of  appeals  to  another  department 23ft   w 

power  to  make  rules 2! 

jurisdiction  2? 

submission  of  controvers^r  to 12T9-1281 

may  vacate  or  modify  without  notice,   orders  made  withoot 

notice 1M> 

may    grant   order    applied    for    without    notice,    and   refused 

below  12w 

may  grant  provisional  remedy  applied  for  without  notice  and 

refused  below 1J« 

may  grant  stay  pending  appeal 120 

may  hear  exceptions  in  first  instance 1000 

motion  for  new  trial  to,  when  trial  by  court  or  referee IJ^ 

judgment  on  motion  for  new  trial  in  first  instance 12n 

judgment  on  appeal  from  judgment  where  special  or  general 

verdict  rendered ^ 

may  supply  defects  and  irregularities ^ 

may  grant  leave  to  amend  on  decision  of  demurrer JJJ 

when  mandamus  granted  by 2(IH 

Sec  "  Mandamus.*'  ^^. 

when   writ  of  prohibition  granted  by <0n 

See  **  Prohirition." 

when  certiorari  to  review  granted  by s** 

See  "  Certiorari." 

IV.  AmALs  TO.    See  "  Appkai.s.*' 
Apportloninekt. 

ronti^  annuities  and  dtvideada  on  death  of  person  iateresttd. . .  20 
Appraisers. 

reference  on  application  for  appoirtment ^ 

of  vessel  attached  ...  00* 

appointment  of,  for  estate  of  decedent..... Jff 

on  application  to  mortgage  decedent  s  realtv  to  pay  debts.  VW 

by  surrogate's  court  not  sUyed  by   appeal ^ 

appraisal    of    decedent's    estate |^ 

Clerks  of  su.rrogate's  courts  not  to  act  as . . » ^ 

fees,  in  surrogate's  court **^ 
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rlbItr»tiOB. 

I.    TkS   tUBHXIflOII. 

when  subtnisBton  cannot  be  made 2865 

what  controversies  may  be  submitted.  •••;••. 2866 

execution  and  acknowledgment  of  submission 2366 

may  stipulate  for  entry  of  judgment  on  award 2366 

appointment  of  additional  arbitrator  or  umpire 2367 

additional  arbitrator  or  umpire  to  sit  with  original  arbitrators.  2367 

appointment  of  time  and  place  for  hearing 2368 

notice  of  hearing 2368 

adjournments 2368 

oath  of  arbitrators   2869 

arbitrator   may  issue  subpoena   854 

requiring  attendance  of  witnesses    2870 

all  the  arbitrators  to  meet 2371 

fees  of  arbitrators 2871 

right   to   revoke    2888 

who  may  exercise  right  to  revoke 2888 

tubmission  cannot  be  revoked  after  close  of  hearings ........  2383 

revocation  of  submission  by  death  of  party  before  award ....  2382 

by  appointment  of  committee  for  party 2882 

party  revoking,  liable  for  costs,  damages  and  expenses 2384 

recovery  against  party  revoking  limited  to  actual  damages...  2885 
effect  of  futile  submission  on  umiution  of  action 411 

n.  Thk  Awaio. 

award  by   majority    2871 

may  require  payment  of  fees  and  expenses 2871 

to  be  acknowied|;ed  or  proved   2872 

motion  to  confirm 2878 

notice  of  motion  to  confirm   2878 

upon  what  grounds  vacated   2374 

when  award  may  be  modified  or  corrected 2375 

when  motions  to  vacate,  modify  or  correct  award  to  be  made.  2376 

stay  pending  motion  to  vacate 2876 

costs  on  vacating 2876 

rehearing  on  vacating 2374 

proceedings  on  death  of  party  after  award 2882 

proceedings  where  committee  appointed  for  party  after  award.  2882 

III.    EnTSY   or    ^UDGMBKT. 

entry  of  judgment  on  award   2878 

in  what  county  judgment  to  be  entered 2366 

costs  on  entering  judgment   2378 

judgment-roll   2879 

docketing   judgment    2379 

effect 2380 

enforcement 2380 

appeal   from  order  or  judgment 2381 

entry  on  death  of  party  auer  award   2382 

right  of  action   in  affirmance,  disaffirmance  or  modification, 

not  affected 2886 

pay,  pensions,  rewards,  arms,  etc.,  exempt  from  execution 1393 

See,  also,  "  PaovisioirAL  RxMaDnfl.** 

I.  WhKK   OKOn    If  AY  I8817X. 

writ  of  ne  exeat  abolished • •  548 

in  civil  cases  only  when  expressly  authorized 548 

right  to,  dependent  on  nature  of  action 549 

lor    non-payment    of   costs •• 15 
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A.rre«t  —  Continued. 

I.  When  oedu  may  issub  —  Continued. 

for  non-payment  of  contract  debt • It 

allegation  of  fraud  in  contracting  debt 50 

actions  for  funds,  etc.,  of  state,  municipalities,  etc ^ 

complaint  demanding  performance  of   act 55C 

right  dependent  on  extrinsic  facts Si*' 

wheiS  of  right (^'^ 

when   discretionary    ^ 

arrest  for  fraud,  not  affected  by  judgment  for  price,  etc....    K- 

foreign  judgment  does  not  affect  right 5^ 

against  person    usurping  office 1^ 

prisoner  may   be  committed    for  civil  contempt  on  discharge  ^^ 

from  custody •  •  282 

in  habeas  corpus,  of  person  about  to  remove  prisoner. . .  2054-1'"'^ 

new  order  of,  against  escaped  sick  prisoner ^ 1'^ 

of  juror  for  non-attendance 1110,  11^^ 

of  delinquent  on  warrant  to  collect  fine 22M 

II.    EXCMPTION   AND   FRIVZLBGB  FKOM   AKREST. 

not  abridged  by  provisions  relating  to  Justices'  courts 29M 

women  not  to  be  arrested,  except,  etc ^ 

lunatics  and  idiots  to  be  discbariged 5^ 

infants  under  fourteen  to  be  discharged R4 

persons  sued  in  rcDresentative  capacity  not  to  be  arrested...    55 

privilege    from  564 

of  officers  of  court i.*.*    ^ 

of  attorneys   , ■... ^ 

of    witness   ^ 8^ 

of  officer  conveying  prisoner  through  another  county...  119 
of  prisoner  being  conveyed  through   another  county...    U* 
OiRcer  of  unincorporated  association  exempt  ia  action  afuntt 

association , i 1^ 

discharged  insolvent  debtor  exempt ^^ 

privileged  persons  to  jc  discharged 2| 

discharge  of  witness  arrested  in  violation  of  privilege ^ 

what  judges  may  discharge  witnesses  iUegally  arrested ^ 

order  discharging  privileged  person  does  not  bar  second  v- 

rest  8g 

of  witness  in  violation  of  privilege  is  void ^ 

damages  for  arrest  of  witness  in  violation  of  orivilcge ^ 

liability  of  sheriff  for  arrest  in  Tlolation  of  privilege ^ 

in.  IThk  obdsk. 

who  may  grant  order •«•• ••.«..*.....    B^ 

when  to  be  made  by  court  only , 551 

time  for  rendition  of  final  decision '719 

proof  required  to  procure..,, 5S' 

when    granted & 

when  granted  without  complaint & 

service  of  amended  complaint  to  sustain  order KS 

may  be  granted  on  counterclaim T39 

not  granted  with  injunction  or  attachment,  except,  etc 71) 

in  actions  against  joint  debtors 19tO 

when  security  given  on  appeal 531 

not  granted  on  submitted  controversy 10 

contents  and  form  of  order ••» ^ 

to  whom  order  directed ^ 

bail  to  be  specified • • 90 

papers  to  be  filed M2 

security  upon  order  by  court 5® 

security    upon    order   by   judge 3w 

undertaking  not  impaired  by  removal  of  action  from  conntT 
court  .  .  •   '.  Sw 


INDBX. 

* 

III.  Tbk  oum  —  CoAtiautd. 

MGurity  ior,  not  required  from  state,  iBunidpaUty»  «lt lOM 

liability  of  state,  municipality  or  officer  for  damegee. ••»....  1900 

errett  in  proceedings  aupplementary  to  execution 8487-2480 

right  to  replevy  when  order  of  arrest  has  issued 1714 

costs  for  procuring  order  of  arrest. «.. ...»«...<  8261 

5Vr  VaCATINO  OB  MODIFYIXa  OROBK. 

to  whom  application  to  be  made. . . . « •..*«•« 668 

time  for  rendition  of  final  decislen. .  * . « 710 

when  order  n'anted  before  ssnrice  of  eomplaint. 668 

time  for  making  application  to  vacate.  * 667 

timm  for  making  application  to  inereast  teeurity.  •  * . .  • 667 

V.  KzacuTiNa  imu  obdiil 

how  order  exeeoted 668 

order  of,  from  N.  Y.  city  court  to  be  executed  bt  iherln 880 

actaehment    issued    by   surrogate    may   be    eitecuted    in    any 

county 2616 

limiting  time  for  execution 661 

when  permitted  on  Sunday 6 

copy  of  papers  to  be  deUTCf ed  to  defendant 662 

sheriff  not  to  take  reward  for  waiting  for  prisoner 114 

prisoner  may  be  conveyed  through  .atiother  county 118 

delivery  of  order,  etc.,  to  sheriff's  successor 187 

ftUng  papers  if  bail  not  given • 600 

of  sheriff  by  coroner 174 

In  action  In  which  sheriff  is  plalnttif 170,  180 

sherliTs  fees  for  serving  and  executing  order 8307 

VI.  CViTODT    AND    DXTXXTlOlf    OF    MliOITIB.       $9%    alsOt    '*  iMPglgOM* 

MBirr.** 

custody  of  prisoner ••••*•••••«•«•••« 110 

term  of  imprisonment  limited •••••••••••••••«•••...     Ill 

support  of   prisoners. * •••••*.•••••••••••...     112 

sheriff  not  to  charge  for  food*  ete.. .•••••*•.«•#»••*...     118 

charges  for  lodging,  etc.,  of  prisoner. ..••«••.••• ••...     116 

prisoner  may  send  for  necessaries ••••••.••••«•**...     116 

charges  for  rent,  etc.,  prohibited •...*......     117 

rewards  other  then  fees  allowed  by  law  prohibited. .  *  • .  • 117 

when  entitled  to  jail  liberties. • •  • 140 

time  to  serve  answer  of  perion  arrested <•.•••»••«..    .     666 

how  sheriff  confined.  * • • . . . .     176 

place  of  sheriff's  confinement  deemed  a  jail 176 

attachment  in  contempt   not  to   issue  against  person   under 

arrest  ..  2278 

habeas  corpus  to  answer  for  civit  contempt. ........ .^ 2278 

remand  of  prisoner  on  habeas  corpus  to  answer  for  civil  con- 
tempt    4 2t82 

habeas  corpus  to  produce  prisoner  on  proceeding  to  discover 

death  of  life  tenant 2807 

riHriff*s  llahfllty  for  escape 168,    160 

VII.  AnsiissioN  TO  JAIL  LiatKTtxs.    See  "Jaii.  Lisbbtiks" 

VIII.  DisciXAkCB  raoM   abrest.     See,  also,  '*  Imsolvbnt  Dxbtobs." 

for  delay  in  prosecuting  action 672 

for  delay  in  entering  judgment   572 

for  d^ay  in  issuing  execinion ri72 

release  on  discharge  of  insolvent  debtor 2185 

how  validity  of  discharxe  of  insolvent  debtor  tested 2185 

validity  of  discharge  of  insolvent  debtor  may  be  attacked  on 

motion  to  vacate 2187 
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INDBZ. 
Arrest  —  Oontlnve^. 

XX.  P&OCXBDXNGS    AFTEK    JVDGMXHT.      See,    sIsO,    "  EXBCUTIOX.** 

plaintiff  must  prove  allegation  of  fraudulent  miaapplicatioii..  M 

arrest  after  final  judgment 991 

execution  against  person  after  order  of  arrest 1^ 

X.  Bail. 

punishment  for  giving  fictitious  bail ^ 

defendant  must  be  discharged  on  giving  bail ^ 

opportunity  to  procure 673 

defendant  may  elect  to  give  bail  or  bond  for  liberties ^^ 

contents  of  undertaking SH 

examination  of    sureties S^ 

justification  of  sureties S7I 

notice  of  justification  in  N.  Y.  city  court M 

service  of  papers  on  plaintiff's  attorney "'' 

when  bail  deemed  accepted ^ 

notice  of  rejection 5n 

notice  of  justification  on  rejection  by  plaintiff ^ 

substitution  of  new  bail  on  rejection  by  plaintiff 5^ 

qualifications ^ 

examination  in  justification |g 

allowance    of ^ 

deposit  in  lieu  of  bail ^ 

pavment  of  deposit  into  court ^ 

substitution  of  bail  for  deposit ^ 

application  of  deposit   ^ 

direction  for  payment  of  deposit  to  third  person ^ 

when  sheriff  liable  as  bail ^ 

proceedings  on  judgment  against  sheriff ^ 

liability  of  bail  to  sheriff W 

XI.  Chabgxng  and  dischaboiko  bail. 

exoneration  by  surrender  of  defendant 901*  J^ 

how  surrender  to  be  made ^ 

bail  may  arrest  defendant  to  effect  surrender ^ 

exoneration  by  defendant's  voluntary  surrender *J 

custody  of  person  surrendered  in  exoneration £ 

liabilities  of  sheriff  as  bail g 

ri(|[hts  of  sheriff  liable  as 2 

bail  to  be  proceeded  against  by  action  only *: 

action  against  bail  only  after  return  of  execution Ji 

duty  of  sheriff  on  execution  to  diarge  bail JJ 

defences  in  action  against  bail 52 

relief  of  bail  when  defendant  arrested  for  crime J 

exoneration  by  death  of  defendant Jj 

exoneration  b3r  discharge  of  defendant  from  obligation g 

extension  of  time  to  surrender  defendant ••••  jH 

payment  of  costs  as  condition  of  exoneration. •••■ ^ 

XII.  tn   N«W   YOBK    CITY   COUBT. 

1.  Gemral  provisions. 

time  of  defendant  to  answer.. *******"  SS 

power  to  relieve  from  imprisonment ^ 

notice  of  non-acceptance  of  bail..... *"  tS 

■odce  of  justification  of  bail. ...••.. • *^ 

3.  In  marine  causes. 

order  of  arrest ••• •  ^ij 

contents    of    order 31TS 

execution    of    order SI]^ 

service   of  summons  and   order Jl^ 

bail   or   deposit   before    return 818(^  3^ 

after    return    ^ 
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XII.  Ik  Niw  Yosk  city  coubt  —  Continticd. 
2.  Jn  marine  cam^x -~  Continued. 

custody  of  defendant 8188 

return  of  sheriff 8184 

appearance  and  proceedings  after  return 8185 

XIIL  In  jvtTicss'  COURTS.    See,  also,  "  Justick  of  thx  Fxacb." 

privilege  from  arrest  not  abridged  or  affected 2904 

females  exempt 2804 

in  what  actions  order  granted 2885 

grounds  for  panting  order 2894 

proof  of  extrinsic  facts  necessary  in  action  for  misappropriat- 
ing funds  2903 

sufficiency  of  p^>ers 2806 

plaintiff's  undertaking  on 2896 

contents  of  order  2807 

execution  of  order 2898 

constable's  return 2890 

plaintiff  must  appear  when  notified 2880 

defendant  to  be  kept  in  custody 2900 

motion  to  discharge  from  arrest 2901 

effect  of  order  discharging 2902 

when  summons  accompanied  by  order  returnable 2877 

diacharge  of  defendant  on  adjournment  by  plaintiff 2964 

undertaking  for  discharge  of  defendant  pending  adjournment.  2968 

XtV.  Im    Nxw    Yokk    municipal    courts.       See,  also,  "  Niw  Yokk 
MuNiciPAX.  Courts." 

order 3210,  3211 

proceedings  on  order 8218 

XV.  In  ijocal  courts  of  Albany  and  Troy. 

in  Troy  justice's  court    3210,  3211 

in  Albany  city  court   8210,  32il 

Aaaanlt  and  B«tt«ry. 

included  in  term  "  personal  injury  "   3343 

limitation   of  actions   384 

jurisdiction  of   N.   Y.   city  court  over  actions  for  assaults  on 

vessels 317 

arrest  in  marine  action  in  N.  Y.  city  court 3177-3187 

excepted  from  jurisdiction  of  justice's  court   2863 

of  Albany  city  court   2863,  3223 

of  Troy  justice's  court    2868,  3223 

costs  when  recovery  is  less  than  $50 • 8228 

Aaaeaameiit  of  Damavea. 

1.  In  actions. 

by  jury  in  action  to  recover  money   1183 

on  judgment  by  default   . . . , 1215 

in  replevin  after  trial 1726 

on  judgment   by  default    1720 

deposition  witnout  state  for  use  on   888 

in  action  for  negligently  causing  death  1904 

11.  Writ  of. 

for  general  provisions,  see  **  Writs." 

R  sUte  writ    1991 

substituted  for  writ  of  ad  quod  damnum 1991,  2108 
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A-SBessmieiit  of  Damaves  —  Con  tinned* 

11.  Writ  op  —  Continued. 

may  issue  on  behalf  of  United  fitatct. ««•••.«••<•.•••••....  HB 

application  for  writ ..« 21M 

attorney-general  or  district  attorney  (o  nuiktf  appliertioa fiK 

to  whom  writ  directed.  ....«.....*• 2191 

contents 210} 

adYartisemant  of  notiea  6f  eaeeutioa *«........ W 

sheriff  to   summon  juror*. ......,.«.« , 21^ 

jurors  to  be  sworn • .  • 21K 

view  by  jury « ..••■«.•. • . . « 211! 

jury  to  make  inquisition • « « 21U 

^econd  jury  on  disagreement  of  first.  ..««*..«.... 2ITI 

inquisition  to  be  signed  and  filed •  < 2111 

return  of  sheriff  to  writ ..- JJj 

notice  of  application  to  confirm  or  8«t  aftida ^|^ 

setting  aside  inquisition ..»...<•.<.* 21U 

order  confirming *  • . « •  •  •  •  •  ^J 

vesting  of  title  in  state ..*«....  all4,  211^ 

state  treasurer  to  pay  damages  to  goTf mer 2112 

governor  to  pay  damages  inta  court • ^}! 

investment    ot *  * "  "  Sji 

determination  of  claims  to  money  paid  into  ednrt.. 2118 

AMet«. 

See,    Also,    "  DtCVDKNTi'    C$f  ATtSt  **    "  fiSt(?OTmtf   AM  Ad- 
MttttSTftAtOftS." 

defined,  !n  surrogate's  prtetloc «••..« S 

order  or  decree  as  evidence  of... ••«••««••■••• *" 

Aaslvnce. 

may  include  cost  of  bond  in  commissions... ^ 

not  to  be  arrested,  except  for  personal  act ^. . y.j-  Jpf 

official,  security  for  costs  by SMS,  WO,  ^ 

consent  of,  to  discharge  of  Insolrefif.    •••• '^ 

Aaslvmnent. 

by  insolvent  debtor,  see  **  Insolvint  DsBfofti.**  

on   application   for  discharge  from  imprisondiCfit  ilflder  CMv* 
tion,   see  "  Exxcution."  ^ 

Assignee  of  elaim  may  tue 4 «... **""*"  iSS 

what  claims  or  demands  assignable jjjj: 

of  cause  of  action  for  usury * ^ 

judgment   assignable. |J" 

when  transfer  of  judgment  conveys  cause  of  action. ^ 

atslgnee  takes  subject  to  equities  accruing  before  notiee ^^ 

counterclaims  in  actions  on  assigned  claims ^ 

^  in  actions  by  assiiarnees  of  bills  and  notes.. !g 

substitution  or  joinder  of  assignee  as  party.....* *""  1^ 

assignor  of  judgment  must  acknowledge 'Sj 

of  undertaking  on  attachment  on  discharge  of  defendant L. 

of  right  to  shcriff^s  deed  on  sale  or  ejceeution Jji 

action  by  assignee  to  recover  chattel SS 

liability  of  transferee  of  cause  of  action  for  cotii *" 

A.«slviim«iit  fov  Ben^llt  of  Creditor*. 

petition  of  surety  of  assignee  to  be  relieved  from  bond....****  S 

preference  of  actions  by  or  against  assignee mm 

filing  notice  of  assignment  of  judgment * Sm 

consent  to  discharge  Insolvent  d^or. ••••••••••••»•••••••*•*  *^ 

Afesltftaiioe* 

yrhtn  writ  Ittnet  In  condemnalfMi  proctadlng . •  •  •••••••#••••*''* 
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of  eonoty  court  oTtr  joi«MU»ck  MfocUtioat Ml 

action  hv  or  against  president  or  treasurer t 1919 

right  of  action  against  members  not  affected  1923 

wnat  deemed  an  association , 1919 

4eatli  or  incapacity  of  member  does  not  affect  action 1929 

substitution  of  successor  of  officer 1920 

effect  of  Judgment  against  officer 1921 

Issuance  of  execution  against 1921 

action  against  members  after  execution  against  association..  1922 

limitation  of  action  against  members  suspended 1923 

misnomer  of  member 1924 

improper  joinder  of  person  not  liable  or  dead 1924 

provisions  relative  to  determination  of  claim  to  real  property 

appHMbto Wm 

services   of  summons   by  publication   upon   unincorporated 
associations 438 

!•  WVSir    WABKAXT  CaANTED. 

hj  whom  granted  in  city  court  of  New  York 827 

tuno  for  randition  of  final  decision 710 

■ot  to  b«  granted  with  arrast  or  injunetioii,  axcept,  otc. . . . . .  719 

in  what  actions  granted 6S5 

facts  required*  to  procure  warrant ..{..« 636 

Im  aetion  against  publie  oAeer  for  peculation • 637 

may  bo  granted  to  aeeompany  suamions 638 

«ay  issue  on  eoisnterelaiin. . » , • 720 

not  granted  on  submitted  controversy. . . » 1281 

In  afition  to  cbargo  Joint  debtor  not  summoned  in  previous 

•ervice  of  summons  after 688 

affidavits  to  be  filed • . » •  • 689 

nndertahtns  on  «•#..« •••,......  640 

contents  ok  warrant ••*••••••»••.•• »#....  641 

to  whom  warrant  directed »•.....«..•••••••••...•  641 

nsdertakin^  not  avoided  by  defect  in  warrant. , , 642 

not  invalidated  by  want  ol  jurisdiction.., »••....  642 

Enirlty  not  required  from  state,  municipalitv,  etc 1990 

bility  of  state,  municipality  or  officer  for  oamagei 1996 

n.  ■SBCVTIOII   or   WAKBAlfT   MVMVG  TKt   AMtOH. 

sheriff  to  execute  warrant  of  citv  court  of  New  Yortt.  .......  881 

levy  by  sheriff  after  term  of  office , , 644 

levy  on  aetendant's  property , . , , 644 

aetsure  of  books  of  account.  Touchers,  etc '.  > 644 

evidences  of  title , ...,.,. 644 

nnpald  subscription  to  foreign  corporation , . . . .  646 

shares  or  bonds  of  corporation 647 

bonds,  notes  and  instruments  for  payment  of  money tj4^ 

interest  as  legatee  or  distributee 648 

interest  in   real   property , tw J 

nodce  of  attachment  of  real  property 649 

personal  property  capable  of  manual  delivery 649 

personal  property  not  capable  of  manual  delivery ,,..  649 

property  discovered  in  action  bv  sheriff 64n 

third  person  to  furnish  certifieate  of  defendant's  interest 666 

examination  of  person  refusing  certificate  of  interest 661 

nndertaldng  to  carrier  hy  water 652 

eonnivance  to  prevent  levy  on  goods  aboard  ship. .%.....,....  668 

inventoffy  by  sheriff  and  aopralsers. . , 654 

iietiff  to  colieei  debts,  etc.,  attached ,,., 665 

mny  sue  on  debts*  etc..  attached .••••••• 65S 

•enon  by  sheriff  in  aid  of  attachment ...*.•«•••. ti.** 665 

action  by  plaintiff  in  itid  of  attachment 677 

of  perishable  goods  and  animaln • 
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Attaebment  —  Continued. 

II.  ExscuTiow  OF  WASXAXT  pBiTDiiro  THE  Acnow -^  CMttbndL 

enforcement  of  return  of  inventory M 

refusal  to  return  inventory  a  contempt Kl 

levy  not  superseded  on  appeal  ^^^ 

additional  allowance  to  plaintiff  when  property  attached.  825S  SS( 

eomputation  of  additional  allowance 2B 

eheniPs  fees  on ""^ 

for   levying   on   warrant ^f 

for    inventory    and    appraisal ^^ 

poundage    3«i 

exemption   of   exhibits   at   exhibitions ^^^' 

til.  Vacating  ob  uoDXPYiiro  wasbant;  iMcmBASXM«  ncimxTT. 

when  warrant  "  annulled  *' ^ 

who  may  move ^ 

what  relief  may  be  asked.  .*. 2 

motion  to  vacate  or  modify  or  increase  security ^ 

to  whom  application  made. . .  .^ ^ 

time  for  rendition  of  final  decision j^ 

on  what  papers  made 2 

denial  of,  not  to  prejudice  subsequent  motion.... jj 

restoration  of  attached  property  to  defendant  J^ 

restoration  of  books,  vouchers,  etc.,  to  defendant ™ 

delivery  of  undertakini^  to  defendant JJ 

assignment  of  undertakings  to  defendant ^ 

defendant  to  be  substituted  in  sheriff's  action JJ* 

cancelling  notice  attaching  real  property ™ 

sheriff  to  file  warrant  and  return  thereon ••'•  "* 

IV.   DitCBARGB    or    ATTACRHBNT. 

motion  for  discharge • ..•.■••••••  £ 

undertaking  on   application •  |S 

application  by  one  of  several  defendants 2 

undertaking  by  one  of  several  defendants S 

sureties  to  justify  if  required •  JS 

sheriff  to  retain  property  until  justification 2| 

provisions  apply  to  vessels • S 

partner  of  defendant  may  apply TJ 

undertaking  by  partner  of  defendant.: ..• S 

proceedings  to  ascertain  value  or  sufficiency  of  sureties JJ 

notice  of  application ;••  ■• 

undertaking  by  junior  creditor  to  prevent  release  of  fordfB 

vessel  M 

restoration  of  attached  property m 

of  books,  vouchers,  etc JL 

delivery  of  undertakings  to  defendant I^ 

assignment  of  undertakings  by  sheriff  to  defendant •  !i. 

defendant  to  be  substituted  tn  sheriff's  action '"   ' 


Til 
„  .      .    t^r 

sheriff  to  file  warrant  and  return  thereon. 


cancellation  of  notice  attaching  real  property «. 


V.  PUFiaxircxs  bbtwikn  wabbants. 

rule  as  to  executions  governs •••• ••••« Mg 

levy  under  junior  warrant ..»;»••*  mi 

undertaking  by  junior  to  prevent  release  of  fordgn  v«Mcl.>*>  ^ 

subsequent  attachment  of  foreign  vessel ...^ Lg 

rights  of  junior  in  action  in  aid  by  senior  and  staiff L. 

action  in  aid  by  junior  jointly  with  sheriff Im 

ri^ts  of  third  and  subsequent  creditors "^^  i2 

•raar  of  prafercnce  as  against  execution l^>  "^ 
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At^ttebment  —  Continued. 

VI.    CzJilMS    OF    THIRD    PARTIES   TO    FSOPUTT. 

trial  of  claim 108,  109,  «B7 

indemnity  by  plaintiff  to  sheriff <»8 

affidavit  of  claimant 667 

application  by  claimant  to  court 658a 

undertaking    658a 

justitication  of  sureties  •;..-•. 658a,  690 

retention  of  property  until  justification 658a,  691 

payment  of  sneriff 's  fees,  etc 658a 

action  by  sheriff  on  undertaking 658a 

findinc;  not  to  prejudice  claimant 659 

sheriff  to  keep  property  or  proceeds  until  judgment 674 

payment  of  money  into  court 675 

release  of  surplus  property   676 

sheriff's  fees  tor  notifying  jury 3307 

1.  Domestic  vessels. 

proceedings  on  claim 660 

appraisal    661 

undertaking  for  release 662 

order  for  discharge 668 

action  by  defendant  on  undertaking 664 

action  by  sheriff  on  undertaking 664 

defences  in  action  on  undertaking 666 

sale  by  sheriff   671-673 

2.  Foreign  vessels. 

claim  of  ownership 666 

appraisal    666 

notice  of  appraisal   667 

undertaking  by  plaintiff   668 

discharge  of  foreign  vessel 669 

discharge  on  claim  of  title 670 

sale  by  sheriff   671-678 

VII.  Actions  in  aid  op  attachiibnt. 

by  sheriff 666 

by  plaintiff 677 

costs  in  action  by  plaintiff 677 

leave  to  plaintiff  to  sue 678 

joining  plaintiff  with  sherifl^ 679 

management  is  subject  to  direction  of  judge 680 

rights  of  junior  in  action  by  senior  and  sheriff 703 

by  junior  plaintiff  jointly  with  sheriff 704 

VITI.  Procbsdings  after  judgmrnt. 

entry  of  judgment  by  default  on  service  by  publication 1217 

to  wnom  execution  issues 706 

when  judgment  enforceable  only  against  attached  property. .  707 

requisites  of  execution  after  levy  of  fttachment 1370 

how  judgment  satisfied   708 

order  of  sale  of  property 708 

concealing  or  withholding  property 708 

collection  of  debts  and  choses  in  action 708 

sale  by  sheriff  under  order  of  court 708 

warrant  revived  by  reversal  of  judgment  for  defendant 3343 

effect  of  stay  of  proceedings  on  final  judgment  for  defendant.  3343 

IX.  Actions  against  sheripp.  ' 

4un8titution  of  indemnitors  as  defendants .  1421 

notice  of  application   1422 

terms  on  substitution  > 1423 

when  indemnity  relates  to  part  of  property 1424 

proceedings  when  officer  is  joined  with  indemnitors 1425 

effect  of  order 1426 

officer  must  give  notice  of  action  1427 

property  seized  under,  not  to  be  replevied 1690 
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4ttae1imeBt  —  Contlnved. 

X.  Ik  justices'  courts. 

in  what  actions  wmrrmnt  may  be  granted  •• • ^ 

affidavit  on  application  «..•• ^. 

grounds  for  issuing  warrant ..••• ^^ 

to  be  issued  with  summons ^^^ 

form  and  contents  of  warrant '*• 

plaintiff's  undertaking -^ 

execution  of  warrant  ^* 

sale  of  perishable  property ^ 

•ervice  of  summons  and  warrant  on  defendant SSM 

undertaking  by  defendant 2R1 

re-delivery  to  defendant 911 

claim  by  third  person 2912 

bond  of  claimant  and  delivery  thereon 2P13 

Judgment  in  action  on  bond  of  claimant 291? 

action  by  defendant  on  claimant's  bond 2914 

return   of  warrant 2915 

motion  to  vacate  or  modify  warrant SPIC 

notion  to  increase  plaintiff's  security 29Ifi 

affect  of  vacating  warrant  on  jurisdiction  of  justice 2S1'( 

proceedings  when  summons  not  personally  served ST.I 

affect  of  judgment  when  summons  not  personally  served 91% 

axecution  when  summons  not  personally  serred. « 2918 

property  levied  on,  cannot  be  replevied 1680.  Sit 

XI.  Iw  LOCAL  couars. 

1.  New  York  city  court. 

proof  required  to  obtain  warrant. 810 

order  for  service  of  summons  without  eity  or  for  pabltca* 

tioi    , 8176 

sale  of  perishable  prttperty  levied  on SITS 

X  Ktw  York  municipal  courts, 

when  warrant  to  issue  ..• , 82101  SSU 

ll  tn  Albany  and  Tr&f, 

wben  warrant  to  iatue •• 8Z10L  SBl 

flttendnntu, 

of  courts,  not  to  practice  as  attomeya. ••,..«•,«• G 

how     furnished t  ••..•••«•••••«•••••••.•••. ...      ^\ 

of    appellate    division • 2^1,    -^ 

of  court  in  Kings,  Queens  and  Richmond  eountiea 95,     9i 

sherilf  to  designate  constables  and  deputies.' 97,     ^^ 

penalty   for  neglect  to  attend .,. • ^ 

of   New    York   city   court 33^-''^ 

tenure  of  ^  orHce   and  iges  not  affected ^'^*l 

compensation '^^^  • 

of  surrogates  courts • . . . .  249S 

Attorneys. 

I.  JQUALIFICATIONS    AND    ADMISSION. 

refusal  of  admission  for  fraudulent  acts ^ 

examination   and   admission ^ 

board   of   law   examiners  created •*> 

rulca  for  admission  of ^ 

rules    of    examination ^ 

changing  rules   for   examination   and  admission ^ 

rules  may  exempt  graduate   from  clerkship ,  ^ 

admission    of,    from    other    states • ^ 

oath    of   office ..•....••••. ^ 

*    certificate    of    admission , ^ 

residence  in  adjoining  states • ••••• ** 
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INDEX. 
Lttoner*  *■  Continved. 

I^    SuSPKNSXOir    AND    KXHOVAl. 

suspension  for  misconduct ••.....  67 

disqualified  on  conviction  of  felony 67 

disbarment  of  former  prosecutor  for  defending  prosecution..  80 

to  be  suspended  or  removed  only  on  notice 68 

service  of  notice  without  the  state . . . .  t 68 

district  attorney  to  prosecute  cases  for  removal 68 

removal  operates  in  every  court 69 

vacating  order  of  debarment 67 

expenses  of  proceedings  to  remove 68 

m.    WrXW    DISQUALXriXD    TO    ACT. 

of  judge,  in  matter  before  him 50 

partner  of  judge   before  judge 49,  50 

clerk  of  judge  before  judge 50 

cleric,  etc.,  in  his  own  court 01 

sheriff,  coroner,  etc..  not  to  prsctice 62 

of    aurrcM{ate 2474 

clerics   of  surrogates*   courts 2502 

district  attorney,  etc.,  not  to  defend  after  he  leaves  office...  79 

partner  of  district  attorney,  etc.,  not  to  defend  prosecutions.  7^ 

constable  and  law  partner  of  justice  before  justice 28'^9 

judge  of  court  of  claims. 279 

IV.   PfeOVaSSIONAL  DUTY  AMD  COXDUCT. 

non-payment  of  money  a  civil  contempt 14 

misbehavior,  neglect  or  disobedience  a  civil  contempt 14 

assuming  to  act  as,  without  authority 14 

only  attorneys  to  practice  in  New  York  city. . .  .K 68 

penalty  for  unlawfully  practicing  in  New  York  city 64 

treble  damages  for  deceit 70 

deceit  a  misdemeanor 70 

treble  damages  for  wilfully  delaying  cause 71 

not  to  lend  name 7?. 

not  to  buy  claim    7^ 

not  to  give  consideration  to  procure  business 74 

misdemeanor  to  buy  claim  or  illegally  procure  business 75 

taking  bond,  etc.,  not  within  prohibition  a^^inst  buying  claim.  76 

party  prosecuting  in  person  within  prohibitions  on  attorney. .  'i  • 
cor(>oration    engaged    in    business    of    conducting    litigation, 

within    same    prohibitions 77 

unlawfully   defending  prosecution  is  misdemeanor ....•  80 

May  <lefend  himself  In  penoa 81 

fiabic  for  costs  for  pleading  scandalous  matter 545 

order  of  arrest  in  action  for  malpractice 549 

in  action  for  misapplied  funds 549 

in  justice's  court  for  misappropriating  funds 2896 

limitation  of  action  for  money,  etc.,  received  by 410 

communications  to.  are  privileged  K^ 

privilege  waived  when  attorney  subscribes  will  as  witness. ...  886 

▼.  ArrtAkAncE  and  authoiitt. 

mppoLnnee  may  be  by 55 

In  justice's  court  2886 

assignment  to  conduct  action  by  or  against  poor  person. .  458,  460 

463 

aiay  appear  In  proceedings  instituted  by  state  writ 1996 

of  rdator  in  state  writ  deemed  attorney  for  people 1996 

piiHicedings  on  death  or  disability 66 

appearing  for  two  or  more  defendants  to  receive  one  copy 

complaint 479 

want  of  warrant  of  attorney  cured  by  judgment  on  verdict, 

etc 721 

immaterial  omissions  of.  cured  by  judgment  on  verdict,  etc...  721 

nay  satisfy  judgment  within  two  vears  after  entry 1260 

47  1171 


HTDSX 

iLttovtk^yu  —  Contlnned. 

V.  Appearance  and  authority  —  Continued. 

revocation  of  authority  to  satisfy  jddginent 

proof  of  authority  to  appear  in  juttice  s  court 

prodtiction  of  authority  of  plalntifF't  attorney  in  actkm  of 

ejectment     1512-1514 

not    liable     for    costs    because    of    contingent    interest    In  ^^ 

recovery     Jf 

liability  for  costs  when  security  not  given S*- 

VI.  Subscription  of  process  avd  PLSAOiNot. 

process  to  be  subscribed  or  indorsed  by ^ 

to   subscribe   summons ^ 

pleadings ^' 

notice  of  appearance,  answer  or  demurrer ^ 

order   of   arrest JJ 

warrant    of   attachment.... f^ 

offer  and  acceptance  of  coitipromiK ^ 

verification  of  pleadings  by ST* 

of     account.... !^ 

VII.    SiRVXCB   OF   PAPERS   ON. 

service  of  papers   on '^^ 

by   leaving  at  residence 3£ 

by  leaving   in   office .>••  W 

by  leaving  with  partner,  clerk,  or  person  in  charge  of  office,  nn 

after  appearance,  papers  to  be  served  on  attorney ^ 

VIII.  Compensation. 

compensation    for    senricea ^ 

lien  for  services  on  cause  of  action ^ 

lien  not  affected  by  settlement ^ 

determination   and  enforcement  of  Hen J5 

costs  to  poor  person  payable  to  attorney ^ 

not  entitled  to  witness  fees  for  testifying  for  client. ........  SS88 

IX.  Privilege  and  exemptions. 

communications   to,    are   privileged S35 

privilege   from   arrest..... SB 

furniture  and  library  of  householder  exempt  from  executioD.  1391 

exemption  from  jury  service lOQO,  1081,  112* 

proof   of   exemption 10G2,  U2S 

Mtorney-General. 

I.  Powers  and  duties. 

partner  not  to  defend  prosecutions. 2 

not  to  defend  after  leaving  office -2 

to  represent  state  before  court  of  claims JJ 

superintendent  of  public  works  to  assist  in  canal  claims....    ^ 

to  approve  bond  of  depositories  of  court  funds. ]* 

to  appear  for  state  in  foreclosure  of  realty 1^ 

searches  to  be  made  without  charge  for ^ 

may  appeal  from  discharge  of  prisoner,  on  habeas  corpus...*  J^ 

application  by,  for  habeas  corpus  to  testify 2Wt  Jjr 

no  fees  or  undertaking  to  bring  up  prisoner  on  hdieas  eoffns  3lw 

to  make  application  for  writ  of  assessment  of  damMes SJIS 

to  anpear  on  application  to  discharge  of  insolvent  debtor....  ^ 
as  to  final  accounting  of  receiver  of  corporation 20" 

n.  Service  of  Papers  on. 

notice  of  claim  against  state  to  be  filed  with ^ 

summons  in  action  for  partition •..«..•....  Ig* 

I  citation  on  petition   for  administration  .•../«. pj 

I  on  accounting   by    executor   or    administrator •^*  Sir 

notice  of  application   to   discharge  insolvent  debtor....  21w,  gl 
in  action  to  enforce  mechanics'  liens **^ 


tlflllBt. 

ILttorney-GeBeral  —  Continned* 

III,  MrlMa  «t* 

ctQtet  of  action  agihist  tame  dtfcadant  to  he  joined. 1M8 

COBfoHdation  of  attlona  hj  people  acainai  difftf ent  dcfendaitta.  1969 

joiiidtr  of  relator  as  party  plaintiff  in  action  by  people 1960 

fdator  to  gire  secarity  for  costs,  etc 1986 

eoBpcnsation,  when  relator  joined  as  pariy  olainiiff 1986 

trbeti  he  ointt  begin  action  against  corporation 1808 

■gainst  directors  and  officers  of  corporation  for  saiacondttct . .  1782 

In  wtmt  of  people  to  aissolve  corporation .«••••  lt«5,  1786 

reference  of  iaauea  • «...  1012 

to  annnt  corporation   1797»  17118 

by  people  to  recover  public  f linda. ..••• • 1076 

to  vacate  letters . patent  ,. 1967-1960 

IB  name  of  people  against  usurper  of  onice  or  franchise.  1946-1966 
See  "  Quo  Warranto."  ^ 

to  recover  penalty  or  forfeiture. •••••••.••  1962-1964 

limitation  of  action  for  penalty  or  forfeiture • 687 

OB  undertaking  in  contempt  proceedings 3MID 

against   sheriff    for  taking   laauflkiem   mutertaksnfl   fai   con- 
tempt prpceedinga , « 2891 

^tefment  for  real  property  escheated  or  forfaftlad 1977-1982 

ipplication  for  state  writ , 1998 

aotice  of  notion  for  laq^orary  raceivar  oa  ipolmitaiif  dlMola- 
tioii  of  corporation • •••••••••«•••••••••••••  S4tt 


Awmrd. 

9«e  **  Attmitimr.'* 

B. 
Bail. 

I.   GSMBUL  FSOViaiOVl. 

fiothionsj  vaniaiiaMe  at  c  efvfl  eoiltMipt.. ••••••••••••••••••      14 

custody  oi  person  surrendered  in  exoneration  of  bill.  ••*••.•    HO 
surrender  on  removal  of  action  from  eottnAy  to  aaprono  court.    846 

on  hearing  on  habeas  corpua  • 2035 

fixing    and    allowing    on    certiorari    to    inaniro   Into    dettn- 

tion - 9046-2048 

pending  appeal  on  nabeaa  corpua  or  certiorari ••••  9960-2064 

notice  of  juitifioatloa  In  N.  Y.  city  €otirt.«««**«*«***«««««.»  8161 

II.  Of  OftDtt  ojf  iUtist.    See  "  AaaiaT.** 

preference  of  aotlons  hj^  or  againol  trusteo.««**«»»»a«.«««««»»    791 

noiice  of  title  of  trustee  to,  of  judgment •••••••••••••••  1263 

discliarge  itu  as  ground  for  vacating  arrest •••••••••    668 

discharge  of  judgment  against  banhrupt • ••••••  1268 

h4M  on  real  estate,  not  affected • «• •.  1268 

notice  of  applica^tion  •  1268 

iummary  proceedinga  to  aiaposseaa  jbankrupt  tenant 2231 

stay  of  warrant  on  undertaking  for  rant •••••••••  2254 

trtfstee  to  give  security  for  costs •••••••••••  8268 

bankrupt  to  give  security  lor  coats..... •••••••«•••••••  8269 

See»  also,  **  Savihgs  Bakks.** 

petition  by.  for  change  of  name •••••••••••••••..•  2411 

superintendent  of  banks  to  approve  change.  ••••••••^•••« 2ttl 

contents  of  petition  for  change • •••••••..  2412 

order  changing,  to  be  filed  with  superintendent  of  bahlca 2414 

excepted  from  provisions  for  vOlnntary  dissolution 2420 

action  on  notes  and  bills  nsed  aa  nency,  aot  limited.* •••••••• 
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limitation  of  actions  for  penalties  against  dlrectois  ud  Mocfe 

holders J 

preference  of  actions  a^nst  banks  of  issue ..;••  « 

•rder  of   arrest   in   action   against  agent  for   misappropiisliiv 

funds JJ 

in  justice's  court  *• 

deposit  of  money  collected  on  atUchment J^ 

of  decedent's  funds  or  property *J 

designation   of  depositories  of  court  funds :* 

accounts  of  depositories i« 

certificates  to  deposits  of  court   funds *** 

BftstArdy. 

See,   also,   "  Lkgitimacy."  t 

sittings  of  court  may  be  private • i" 

Batterr* 

See  "  Assault  axd  Battbt." 

Bawdy  HoaseM. 

summary  proceedings  to  dispossess  tenant .^.. 2 

notice  by  neighbor  to  owner  to  commence  proceedings S 

petition  by  neighbor Mg 

service  of  precept  on  landlord  ; .  •  • 2| 

final  order  against  occupant  in  proceeding  by  neighbor g! 

warrant  to  dispossess  defendant  *^ 

Blvaaay,  ,^ 

ground  for  anmilUng  marriage 

Bill  of  Partlcalars.  _ 

court  mav  order gj 

penalty  for  default   Mg 

in  action  in  justice's  court 

Bills  and  Notes.  ^ 

not  to  be  acknowledged  or  proved.........^ uj 

when  notary's  certificate  of  protest  and  notice,  evidence ^ 

service  of  affidavit  denying  notice  of  protest .•••••  ^ 

when  notary's,  protest  evidence  of  demand ^ 

when  memorandum  by  noUry  evidence  of  notioe ^ 

proof  of  presentment  and  protest  of  foreign  billa ^ 

may  be  attached  \ ."'-Ij*'*  fid 

holder  to  certify  defendant's  interest  when  attachment  lenea...  jj 

sale  on  execution,  when  attached jjjj 

deemed  assets  in  hands  of  executors,  etc...^ gi 

action  on,  of  moneyed  corporation  not  limited •  ^ 

how  pleaded • |flS 

counterclaim  in  action  by  transferee D4 

joinder  of  parties  severally  liable ' jgf^ 

action  by  transferee  of V  HI' Htf 

by  drawer  or  indorser  for  costs  and  expenses ^ 

order  for  trial  in  action  against  corporation ^ 

extension  of  time  in  action  against  corporation ^ 

actions  on  lost  instruments ffif 

indemnity  on  judgment  on  lost  instrument. ,,., ^ 

no  indemnity  by  state,  etc.,  on  lost  inftnuncBlS • 


Bills  of  Bxcbaave. 

See  *•  Bills  and  Notes, 

Board  of  Claims. 

See  **  CouBT  of  Claims. 


»» 


*> 


ur« 


h 


indtided  in  "  body  or  officer  "  on  review  by  certiorari 2146 

is  "  person  "  under  condemnation  law 3K58 

service  of  mandamus  on 2070,  2071 

of  certiorari  on   2180 

'  action  by  people  against*  for  public  funds 1009-1076 

preference  of  action  by  people  against 780 

order  of  arrest  in  action  against 649 

attachment  in  action  against 637 

injunctions  against  boards  of  state  officers 605 

taxpayer's  action  against   1025 

-  may  administer  oaths 843 

Issuance  of  subpoena  by 854 

recalcitrant  witnesses  before   856 

habeas  corpus  to  bring  up  person  to  testify  before 2000 

no  security  on  appeal  by  board  of  state  officers , 1313 

arbitrators  have  powers  of  boards  over  witnesses 2370 

Body  Bxee«tIoii. 

See  "  Execution,"  XIII. 
Bonds. 

See,  also,  "  Umdirtakings." 

I.    As  PROPEKTY    AND   CU08ES  IN    ACTION. 

attorney   not   to    purchase 73,    75,      76 

justice  or  constable  not  to   purchase 3137,  313tt 

action  on  penal  bond 1015 

legal  effect  of  condition  of  penal  bond . . '. 1915 

jurisdiction    of    justice 2862 

damages  for  breach  in  action  in  N.  Y.  city  court 316 

may    be    attached 648 

holder   to   certify  defendant's  interest  on   attachment 650 

sale   on   execution    when    attached 706 

levy  of  execution  on  government  and  corporate  bonds 1411 

deemed  assets  in  hands  of  executors,  etc 2672 

II.  Form  and  sufficiency  in  actions  and  special  proceedings. 

form     812 

further    protection     for 813a 

to    be    acknowledged 810 

party   need   not  join   with   sureties. 811 

one  ^  surety    sufficient,    unless,    etc 811 

putting  in   fictitious  surety   punishable   as  contempt 14 

hdelitjr  or   surety   company   equivalent  to   two  sureties 811 

execution   of,   by   fidelity   or   surety   company 811 

justification  by   fidelity  or  surety  company 811 

affidavit    of    sureties    or    party 812 

apprroval   by  court  or  judge 812 

petition  by  surety  to  be  relieved 812 

accounting  by  principal  on  petition  of  surety  to  be  relieved.  812 
revocation    of   appointmei^t   of    principal    for    failure    to    file 

new    bond dl2 

examination   of  sureties 813a 

when  several  sureties  may  justify  in  smaller  sum 813 

agxeement  for  deposit  in  trust  company,  etc 813 

to   be   filed 816 

not   affected   by    change    of    parties 815 

immaterial  variance  from  statutory  requisites  does  not  affect.  720 

amending  defects  in 730 

not  impaired  by  removal  of  action  from  county  court 346 

by  claimant  on  attachment  in   justice's  court 2912 

of  committee  of    lunatic,  on  petition  to  sell   realty 2351 

of   guardian   of   infant,   on  petition   to   sell   realty 2352 

III.  Actions  on  bonds  in  actions  and  special  proceedings. 

no  appeal  to  court  of  appeals  from  judgment  of  affirmance  in 

action  on  individual   bond  on   appeal 101 

action  by  party  on  bond  to  peoplct  or  public  officer «••    814 


INDIX 

BondM  —  Continue  d. 

III.  ACTXOKS  OK   »OHM  IK  ACTIOKS  AKD  WECtML  VIOCStlStiniB.— CMfavi 

leave  to  sue  on  bond  for  benefit  of  litigmnt SH 

jurisdiction  of  N.   Y.  city  court  of  aetiont  on  bonds  m  tlol 

court «M 

action  on  bond  of  claimant  on  attachment  in  iintice'a  cowt.  S43 

action  on  bond  on  petition  to  aeU  realty SSS 

IV.  Of  ofpxcials. 

receivers,  trustees,  etc.  deemed  officers tt$ 

assignee   of   insolvent  debtor  deemed  oiRcer IW 

on    assumption    of   public    oiike V3R 

clerk    of    court    of    appeals ^ 

of  depositaries  of  pubhc  funds .^  t^ 

guardian  ad  Mtm  of  infant ^^13 

in   partition    ISI 

for   legacy   or   distributive  share 1^ 

guardian  of   infant   after   partition tfB 

committee   of   incompetent B*7 

on    application    to    sell    real    property   of    infant   or  incomw- 

tent * 2351-23S 

of  receiver J^ 

increasing  bond  of  receiver <B 

V.  Actions  on  official  bonds. 

receivers,  trustees,  etc.,  appointed  by  conrt  dgfiaed  offioeri"  ^ 

assignee  of  insolvent  debtor  deemed  officer ^^ 

in  what  court  to  be  brought 1^ 

when    demand    necessary. ....,, ^ 

application    for    leave,    #4r    papf ;  •  •  JJS 

order   vacating   leave   on    noUoe J£ 

of  sheriff,   application   for  leave  to  sue  on |^ 

order  granting  leave   Jj^ 

where   to    be   brought i» 

actions  for  other  defaults  not  affected  by  pendency*  •  li^ 
indorsement   on   execution   directing  manner  of  coli«- 

tion Jw 

sureties  may  plead  previous  pajrments,  etc.,  as  defence.  i» 

ratable    distrioution    among   claimants 1^ 

of  surrogate,  leave  to  sue  upon 1^ 

county  treasurer,  leave  to  sue  on,  for  failure  to  pay  inoaey..  }» 

leave  to  sue  on  official  bonds  ot   other  officers ""  }5 

provisions  relating  to  sheriff  apply  to  other  cheers ^^ 

VI.  In   surrogate's  court.     See  Surrogate's  COukt. 

Book*. 

discovery   and   inspection,    see   "  Discovery."  ^ 

production  compelled  only  hy  order  or  suopoena  d»c$t  Ucnm-'  ^ 

of  foreign  corporation  are  presuiprftive  evidence ^ 

admissibility  ot  copy  of  books  of  loreign  corporation JJJ 

verification  of ^  copy  o£  l>ook  of  foreign  corporation ^ 

general, provisions  for  discovery  applicable  to  surrogate's  conrt.  2nv 

proceedings  to   compel   pclivcry   to   public   officer *}2{ 

proceedings  to  obtain,  after  judgment  determining  title  to  oSce.  1^ 

demand  tor.  after  iudgment  determining  title  to  oflke *^ 

seizure  of  books  of  account  under   attachment S!a 

restoration  on  vacating  or  discharging  attachiaept "^ 

Bonndarles. 

may  be  subject  of  arbitration • ..230 

Brenclft  of  Peace. 

when   a  criminal  contempt ' 


INDEX. 

Brcaeli  of  PromlMe  to  Marry. 

pleadin|r  matter  in  in!ti|ration  of  damages..... 608 

proof    ID    mitigation    ot    damages 636 

order  of  arrest  in  action  for 649 

claim   for   damages   not  assignable 1910 

attachment  not  to  issue   685 

excepted    from    justice's   jurisdiction 2862 

of   AIban>r  city  court 3228 

of  Troy  justice's  court 8228 

Bribery, 

of  officer,  by  juror  in  New  York  eounty • 1122 

acceptance  of  bribe  from  juror  in  New  York  county 1128 

concealment  of  offer  to  take  bribe   from  juror  in   New   York 

county 1124 

to  induce  omission  of 'juror's  name  in  Kings  county 1158 

penalty  where  juror  accepts  bribe 1194 

BrldflroM* 

damages  for  cutting  timber  for 1668 

Broker*. 

order  of  arrest  in  action  for  funds  or  property  misapplied....  549 

in  justice's  court 2896 

BrooklyiSf  Jnstlceii*  Co«rtM  im. 

appointment  of  interpreters 8121-3124 

designation  of  attendants 812Ki 

when  court  to   be   opened 3188 

removal   of  action   to  county  court 2934 

appeals  from  judgments  of 8068 

provisions  relating  to  justices'  courts  applicable 8138 

Braoaae  Commty. 

jail  liberties  for • 148 

Bniralo*  Mnalcipal  Court  of. 

is  not  a  court  of  record 8 

removal  of  action  on  answer  of  title 2963 

3ummary   proceedings   to   dispossess 2234 

discharge   from   imprisonment   on   execution 8033 

Burytms   Grounds. 

exempt    from    execution •• 1396 

designation  of,  as  exempt.... 1896 

By*Ijaw«. 

of    municipal    corporations,    proof    of • • 941 

C. 
Calendar. 

may  be  ordered  printed IB 

expense  of  printmg  a   county  charge •  20 

preparation  and  distribution 977 

notes  of  issue  to  be  entered  on 977 

order   of   issues   on 978 

order  of  disposition  of  issues 978^  979 

trial  terms  for  actions  on  contract,  etc 232 

classification   of    issues 977 

prffcrence  on,^  sec  "  Preference." 

contested  application  for  insolvent's  discharge  to  be  placed  on..  2167 

retention  of  place  on   amendment  of   pleading 723 

payment   of  sheriff's   calendar   fees 8307 
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Ciiiiiila. 

filing  of  claims  and  notices SH 

compromise  of  claim  against  state 2^ 

officers  exempt  from  jury  service 1089,  UV 

Canada* 

wills  of  personal  property  executed  in   SHI 

carriers. 

actions   against    IM 

undertaking  when  attachment  levied  on  goods  aboard  veMd...   tt 
connivance  to  prevent  levy  of  attachment  on  goods  aboard  ibipL  fil 

CaMe* 

judge  out  of  office  may  settle 9 

on  appeal  to  court  of  appeals  from  judgment  on  verdict  subject 

to  opinion  of  court    139 

to  be  made  on  appeal  from  judgment  or  order  on  motion  for 

new    trial    JJ 

exceptions  may  be  stated  separately    « W 

findings  on  facts  and  law  not  to  be  stated  when  they  appear  in 

decision   or   report    MI 

contents    of    ' w 

rulings  and  remarks  of  trial  judge  not  to  be  altered  O 

not  required  on  motion  for  new  trial  before  trial  judge ^ 

on  motion  for  new  trial  for  irregrularity  or  surprise 8(* 

on  appeal  on  exceptions  to  decision  or  report  .....^ ^ 

appeal  from  order  on  motion  for  new  trial  on  judge's  minates 

to  be  heard  on  case  settled W 

on  submission  of  controversy   1219.  12^ 

npaking  and  settling  on  appeal  in  condemnation  proceedings 33ST 

statement  of  exception  in,  not  to  prejudice  motion  for  new  triiL  !<*• 

final  judgment  not  stayed  by  preparation  or  settlement  of 1^ 

order  refusinfir  resettlement  is  appealable  '-^ 

necessary  to  review  facts  on  appeal  from  surrogate's  ooait«>*«  3^ 

settlement  of  case  on  trial  before  surrogate • 90 

costs  tor  innkini?  and  serving  ®^ 

costs  for  making  and  serving  amendments   3W 

stenographer  not  to  be  interested  in  preparing  or  printing W 

Canae  of  Actloa. 

See  "Actions." 
joinder,  see  "  Pleadings." 
transfer  of,  sec  "Asstcmmknt." 
statement  of,  in  pleadings,  see  "  Pleadings.** 
Cayuffa  County.  ^. 

allowance  to  grand  and  trial  jurors *^* 

burying   ground  exempt  from   execution |*^ 

designation  of  exempt  burying  ground }^ 

waiver  or  release  ox  exemption ** 

Census.  ^ 

certificate  of  director  of  census  admissible  in  evidence *" 

Certificates. 

admiFsibility  as  evidence,  see  "  Evidkkcb,"   VIII. 
to   foreign   records,   etc,   sec    "  Evidemce,"    X- 

Certiorari. 

I.    To    INQUIRE    INTO    DETENTION.  «mi 

a    State    writ '^ 

for   general    provisions,   see  ."  Writs." 

1.  Application  for  writ.  ^j— 

copy  of  mandate  for  detention  to  be  given ; *5 

penalty  for  refusing  copy -of  mandate  for  detention..  ••  VJ* 

prisoners    entitled    to    writ *"* 
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I.  To  iHQum  iMTo  mrsjiTioic  —  Continticd. 

1.  AppHeation  for  wr& -->  Continued. 

not  entitled  when  detained  on  final  judgment,  order,  etc.  9016 

when  detained  by  mandate  of  federal  courts 2016 

to  whom  application  to  be  made 2017 

application  to  be  by  petition 2017 

essential  allegations  of  petition 2019 

petition  to  be  ▼erified 2019 

requisites  of  application  in  adjoining  county 2018 

1.  TA#  writ  and  its  issuance, 

when  writ  must  issue , .., 2020 

penalty  for  refusing  to  issue 2020 

may  issue  though  habeas  corpus  refused 2044 

habeas  corpus  may  issue  notwithstanding  certiorari 2044 

to  issue  in  lieu  of  habeas  corpus  if  offence  not  bailable. . .  2041 

when  issued  without  application 2025 

form  of  writ   2022 

cannot  be  made  returnable  on  Sunday 2015 

may  be  issued  on  Sunday 2015 

when  returnable  before  another  judge 2023 

sot  to  be  disobeyed  for  defect  of  form 2024 

for  immaterial  error  in  prisoner's  name 2024 

for  misnomer  of  person  to  whom  directed 2024 

%,  Service  and  return, 

•errice  of  wHt • 2008 

serrice  when  defendant  conceals  himself 2003 

may  be  served  on  Sunday 2015 

fees  to  be  paid  or  tendered 2005 

person  served  deemed  person  to  whom  writ  directed 2024 

person  served  to  make  return 2005 

requisites  of  return 2026 

commitment  for  disobedience  of  writ 2028 

proceedings  on  return  of  writ  in  lieu  of  habess  corpus. . .  2042 

4.  Production  of  prisoner, 

power  of  county  may  be  called  to  execute  attachment  or 

bring  up  prisoner 2030 

precept  to  bring  up  prisoner  on  disobedience  to  writ 2029 

execution  of  warrant  to  bring  up  prisoner 2056 

return  on  warrant  to  brin^  up  prisoner 2056 

concealing  prisoner  to  avoid  writ 2M)62,  2063 

warrant  to  bring  up  prisoner  about  to  be  removed 2064 

warrant  to  arrest  for  unlawfully  confining 2055 

proceedings  on  warrant  to  arrest  for  unlawfully  confin- 
ing    2066,  2067 

S>  Remand,  discharge  and  allowance  of  bail, 

remand  of  prisoner  lawfully  detained • 2082 

power  of  court  to  inquire  into  legality  of  mandate,  etc. .  2084 
when  prisoner  under  civil  process  to  oe  discharged...^...  2083 
prisoner  unlawfully  restrained  to  be  discharged  forthwith.  2043 
order  for  discharge  not  to  be  made  without  notice  to  per- 
son interested    2038 

district  attorney  to  have  notice  before  discharge  of  crim> 

inal  prisoner  2C88 

discharge  on  bail   when   irregularly  committed  on  crim- 
inal charge 2035 

fixinff  and  allowing  bail 2045 

by  whom  bail  to  be  taken 2046 

dwcharge  of  prisoner  bailed • • .  •  2047 
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L  To  iNQUiiK  INTO  stTBNTtoir  —  CentiBii«L 

Cb  Rtmand,  discharge  tmd  aUowancB  of  hcH  ^»  Coot! nmA 

writ  of  discharse  abolUhed •••.• ^M 

service  of  order  to  disdiarge S^ 

enforcing  order  for  discharge 2M 

penalty  for  disobeying  order  for  discharge 2i>tt 

when  prisoner  discharged  ttay  be  re-imprisoned  for  same  ^^ 

cause .' 20S0 

penalty  for  iU(^(ally  re*coiiunitting  discharged  prisoner...  3QS1 
dismissal  if  prisoner  lawfully  detained  and  not  entitled  to 

bail 2043 

what  orders  are  appealable 20K 

when  people  may  appeal 2CQB 

discharge  on  ball  pending  appeal  by  people 2f^ 

admitting  to  bail  pending  prisoner's  appeal 2060 

recognizance    pending    appeal    by    prisoner    to    appeUate 

division S(NQ 

by  prisoner  to  court  of  appeals 20S3 

valid  for  adjourn^  terms 3W 

custody  of  prisoner  pending  appeal  and  before  admission 

to    bail aOO 

U.   To  XXVXBW    DSTESMZNATZON   OP   INFBKlOa   T£IBUlfAI« 

a  state  writ • IJJJ 

may  be  styled  writ  of  review .••• «" 

for  general  provisions,  see  "  Wwts."  . 

q>€cial  statutory  provisions  excepted • 214j 

applies  to  civil  cases  only  and  criminal  contempts.. •• 21« 

amendment  of  proceedings  when  mandamiis  proper.  •• ^^ 

1.  fVhen  issued. 

when  writ  may  issue.  .......•.••.«•«•••••.• 21^ 

"  determination  '*    defined 2148 

"body  or  officer"  defined 214« 

may  issue  to  officer  after  expiration  of  term... 2136 

not  to  issu«>  when  appeal  lies 2122 

not  to  issue  to  review  decision  of  civil  action  by  court  of 

record    ..., 2121 

not  to  issue  to  review  determination  which  ia  not  final...  2122 

not  to  issue  when  re-hearing  may  be  had 2122 

to  issue  only  out  of  supreme  court,  except,  etc. 2123 

when  to  issue  from  court  exercising  appellate  jiirisdictioa.213| 
to  be  issued  only  within  four  months  of  determination...  219 

extension  of  time  for  disability  of  relator 2121 

stay  of  i>roceedings  pending,  obtained  only  by  order 2131 

undertaking  to  procure  stay  of  proceedings .••...  21^ 

X  AppKeation  for  tvnV. 

how  application  for  writ  made • 21^ 

to  what  court  made • 212T 

granting  or  refusal  discretionary 2127 

notice  of  application •••••«••• 210 

service  of  notice ••••* • 2128 

%  The  writ;  service  of  wrif. 

when  and  where  returnable. ..••••••••«•••••••••••■••.  218 

to  whom  writ  directed. .....  ..'••••••«••••••••• 2129 

mode  of  service  of  writ .•..•••••••«•••••••••••••  21M 

fees  to  be  paid  or  tendered •••••••••••••••••••••( 
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person  served  to  make  return ••••••••• •••  2006 

extension  of  time  to  nake  return... ••••••••••  •••••••..  2183 

now  return  made......} •••••••••••.  2184 

further  return  may  do  directed.............. 2135 

affidavits  to  supplement  return «« «...  2139 

tees  for  making  return 2185 

prooeedings  when  defendant  deadv  absent  or  incompetent.  2139 

ptoatt7  for  omission  to  make  return 2135 

officer  failing  to  make  may  be  punished  after  expiration 
of  term ,..• 2186 

B.  Hearing  and  determfkaHon. 

ffovemed  by  rules  applicable  to  actions. ••••••« 2133 

prin^ng  in  third  persons....... •••• 2137 

hearing  upon   return 2138 

notice  of  hearing 9188 

when  defendant  dead,  absent  or  incompetent '2139 

what  questions  may  be   reviewed 2140 

final    order 2141 

awardiiig  and  enfordng  restitution • 2142 

entry  and  enrollment  of  final  order 2144 

eff«»r«t  of  <-n»-niimcnt  of  final  Order 5146 

coats  diacretionary   2113 

award  of  costs  by  final  order 2143 

additional  allowance  on  review  of  assessment  for  taocition .  8238 

See  "Jurors  and  Jury,* 

champertQus  actions  by  attorneys.... ••••..••••••  ••.•••.•«.••  73-76 

grantee  of  lands  held  adversely  may  sue  Iti  nam«  of  grantor.  • . .  1601 
costs  in  ejectment  by  grantee  suing  t>y  grantor •••••  1601 

Ckattel  Bfortnse. 

action  to  foreclose,  see  "  FoaxciAauaB.'' 

action  to  recover,  sec  **  Replevin." 

to  foreclose  lien  on.  sec  "  Foreclosure." 

to  recover  chattel  distrained,  triable  where  cause  arose. . .     983 

CbUdren. 

See  "Bastasoy;"  "  DBcsnEMTt'  Estates;"  "Distribution;" 
"  Divorce;  "  "  Lboitimact." 

Gli«rclften. 

not  subject  to  action  to  annul  corporation  ....««.. 1804 

to  judicial  supervision    • 1804 

to  action  to  dissolve  corporation   « 1804 

excepted  from  provisions  for  voluntary  dissolution  of  corpora- 
tiona 2431 

Citation. 

See  "  SURROGATS't  CoutT." 

Cittern. 

See,  also,  "  Municipal  Corporations." 

ttcepted  from  judicial  supervision   1804 

not  subject  to  action  to  dissolve  corporation • «. . .  1804 

to  action  to  annul  corporation ••••.••  1804 
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IKDEX. 

Cltl*0  «^  Contflnned- 

service   of    summons   on • •••     4S1 

jurors  not  disqualified  because  residents  or  taxpayers 1179 

order  of  arrest  in  action  for  funds,  etc,  of 549 

attachment  in  action  to   recover  funds  of ••     637 

proof    of   ordinances,    by-laws,    etc Ml 

action  for  cutting  trees,  etc.,  on  lands  of 1067.  1668 

proceedings  to  acquire  lands  excepted  from  repealing  clause  of 

condemnation    law 3383 

taxpayers'  actions  to  prevent  illegal  acts,  etc 1925 

overseer  of  poor  may  sue  on  cause  arising  before  his  term. .  1926.  1938 
action   against  overseer  of  poor  on   cause   arising   before  his 

term    1927    I92« 

action  by  state  to   recover  public  funds 1&69 

excepted    from   jurisdiction   of  justice's   court 2S^ 

venire  in  justice's  court  in   action  between  two  cities. 2992 

deposit  of  justice's  books   with   city  clerk 3144-3147 

costs  when  action  brought  by  state  for  benefit  of  city S243 

execution  against  wages  of  employees,  etc U81 

CitT  Court  of  Albany. 

Sec  "Alsany  City  Couar." 

CitT  Court  of  BroolclTB* 

custody  of  seals,  records,  etc. •••••••••••«•««•••««•••••,«••••      tt 

.City  Court  of  Lonv  lalaud  Ctty* 

a  court  of  record ••••••••••••••••••••••••...•       S 

CitT  Court  of  New  Tork. 

general  provisions  applicable .•.. » UBB^  3M7 

provisions  not  applicable •••••• 8M 

I.   CONtTITUTION    OP   COUKT. 

a  court  of  record ,... , , t 

always  open   for   business 

justices,   duties,   etc 

suspension  of  justices  from  office SO 

designation  of  chief  justice,  duties 88 

designation  of  terms 9H 

assignment  of  justices  to  terms SM 

where  terms  held S2S 

publication  of  appointment  of  terms 39 

rules    of   practice SZS 

justices  may  taxe  oaths,  acknowledgments,  etc 893 

orders  to  be  made  by  justices  only. ••••.•...•..•.•.......•.  SlTi 

II.  Ofpicers,  attendants,  etc. 

clerk,    deputy   clerk,   and   assistants ••..•.••• 32^ 

oaths  of  clerk,  deputy  clerks  and  assistants.  .••.••••  • 333 

clerk  to  keep  judgment  docket.. • • • 1245 

fees    of    clerk SKHs 

must  account  for  and  pay  over  fees 331 

duties  of  deputy  clerk 329 

special    deputy   clerks 330 

appointment   of   stenographers 333 

appointment  and  duties  of  interpreter 333 

false  interpretation  is  perjury 33f 

appointment  and  duties  of  attendants 835 

clerks,  etc.,  not  to  receive  fees  for  official  services 338 

suspension    of    officers 33T 

ni.  Jurisdiction. 

jurisdiction S15^    818 

limited  to  demands  not  exceeding  $2.000 818 

actions  on  bonds  and  undertakings  given  in 818 
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leave  to  sue  on  bonds  ^ven  in ».•.    814 

in  replevin  jurisdiction  is  limited  to  ^000 816 

no    admiralty    or    maritime    jurisdiction 817 

actions  for  services  and  torts  on  vessels... < 817 

cannot    naturalize    318 

removal  of  action  to  supreme  court 319,  319a 

who    are    deemed    residents • 3160 

confession    of    judgment 1275 

submission  of  controversy  to  general  term 1281 

supplementary   proceedings 2434 

summary  proceedings  to  recover  possession  of  real  property..  2234 

power  to  relieve   from   imprisonment 3163 

seizure   of  chattel   subject,  to   Hen 1738 

removal  of  actions  from  municipal  court 3216 

IV.  Execution  of  mandates. 

to  be  executed  within  city,  except,  etc 388 

execution  may  issue  to  sheriff  of  any  county 338 

subpoena  may  be  served  in  adjoining  counties 338 

warrant  to  apprehend  witness  may  be  executed  in  contiguous 

counties 338 

order  to  perform  act  mav  be  served  within  state 338 

orders  in  contempt  may  be  executed  within  state 338 

executions  to  be   executed   by  sheriff 339 

provisional  remedies  to  be  executed  by  sheriff 339 

certain  mandates  may  be  executed  by  sheriff  or  marshaU ....  339 

V.  Summons;  flkadings. 

summons , 3165 

short    summons     .,. 3165 

long   summons    against    non-resident 3166 

order  for  service  of  summons  without  city  or  publication....  3170 

time  of  service  of  pleadings 3166 

time  of  defendant  under   arrest  to   answer 3166 

counterclaims 3174 

VL  Tkzals,  etc 

compulsory    jrefejrences    in ^ 1018,  8160 

time   for  service   of   notices 8161 

application    for    preference 3162 

filing   note    of    issue 3162 

non-resident  plaintiff  to  give  security  for  costs ^268,  3269 

commission    to    take    testimony 3171 

reference  of  questions  arising  on  motion 3172 

filing  of  decision  on  trial   by  court. 3173 

demand  for  special  decision  stating  findings  of  fact  and  law.  3173 

remitting   portion   of   verdict 3176 

proof  of  paper  by  stipulation,  which  is  required  to  be  cer- 
tified      3164a 

VII.  Judgment. 

application    to    vacate 319b 

Vin.  Appeals. 

from  final  or  interlocutory  judgment 3188 

from  order  or  interlocutory  judgment 3189 

by   whom   appeal   heard 1344 

tmie   to   appeal 3190 

hearing     8190 

supreme  court  may  review  exercise  of  discretion 3189 

•   stipulation    for    judgment    absolute    on    affirmance    of    order 

granting    new    trial 3191 

when  -  appeal   may  be  taken   to  appellate   division 3191 

practice  and  proceedings  on  appeal   to  appellate  division....  8192 

time  to  appeal   to  appellate  division 3193 

judgment  absolute  on  affirmance  of  order  granting  new  trial.  3194 

enforcing  determination  of   appellate  court 3194 

discharge  of  levy  of  execution   pending  appeal 1311 

costs     3251 

clerk's   fees   for   certifying  papers , 8194a 

■tiylation  waiving  certificauon  of  pap«r»***.i^ctjL*.t.t  ••.•«.••.  81Mt 


INDEX. 
Cltr   Court   of   New    York  —  Con<li»iied« 

IX.    PSOVISIONAL  RE^EPIES;   EXECUTIOM,  KTC. 

payment   of   money    into   court •••••••••••••••••■ 

proof    necessary   to   obtain    attachment «••••••.•• 

notice  of  non-acceptaacQ  of  bat] ■ - •  SU8 

notice  of  jiwtification  of  bail  on  arrest.. ••••    SU8 

sale  of  perisbabk  property  levied  on.... ...• ••  1S75 

X.   MaIINB  CAV8B8. 

ordinary  action  may  be  brOttglit  for  like  cauee •  StfiT 

order    of    arrest •  317T 

tulcB    regatatlntf    arrest.*..: • 8177 

contents   of    .raer   of   arrest •.... 3178 

service  of  summons  and  Order  of  arresfr S179 

execution    of    '  rder •  •  •  • • 3179 

bail  or  deposit  before  return 31fiOl  Wl 

bail    or   deposit   after    return • • 9162 

custody  of   defendant 31S3 

return    of    sheriff 31SI 

appearance   and   proceedings  after   return • 31S 

pleadings  may  be  oral   or  written 31SS 

demand    for    jury    trial •• S1S5 

trial S1S8 

preference    of     «...; ••..•••••••  SIM 

XI.  Costs. 

security  may  be  required  from  non*resident8  of  city*.**  S268-3220 

notice    of    exception    to    sureties .••••••••••  8168 

notice   of   justihcation ••••••••  SlfiB 

when  several   actions   brought   on   same   Iqstruibeat...*.* 

when  recovery  under  $2oO 

terms   fees    , ••• 

upon   adjournment  of  trial..., .«.••.•••• 

section  3301  relative  to  clerl(*8  fees  tiot  ^plicaUe •• 

XII.  Rscoaps. 

destruction    of    useless    records ••••••••••••• 

City  Court  of  I^onkore* 

See  *'  YoNKuts  City  Coust." 

Civil  Actlone. 

defined     • • 

onl/  one   form  of..^ •• 

civil   and   criminal    remedies   net   merged ...••.••••••••  180 

C/lMna  to  Real  Propert|r|  Action  to  Dcfen&|A«* 

See  "  Ebal  PaoPEaxY." 

Claimef  Hoard  of* 

See  *'  BoAU)  or  Claimb." 

Claea. 

persons  of,  as  defendants  in  parthioa.... • ..«  X88 

Clervymen. 

not  to  disclose  confeaslons.*** •••••••.•• 833 

exempt   from   Jury   service WOl  ]BU«  1127 

proof    of    exemption    ..•••• •••• ••  «W4  U88 

Clerke  of  Court* 

See,  also,  *'  Counyt  CLsaKs." 
I.  Appointmbnt;  com^enAAtiOh. 

"clerk"     defined     i tUM 

appointment  of  clerk   of  appellate   division fOp   331 

of    special    deputy    clerk ...'. 80^    221 

of  New    York    city    court.. ..* 

I  court    of    claims , , 

of  clerk  of  surrogate's  court 

of   clerk   of   surrogate's   court 8491, 


INDEX. 

CJl^s'lcH    of    Court  •*  Continued. 

I.    Appointment;   compensation  —  Continued. 

surrofirate  liable  for  clerk's  acts • •  • 

to  perform  duties  without  reward  except  as  expressly  allowea. 

of  court  of  appeals  to  account  for  fees 3283 

to  make  searches  for  state  officers  without  fee 3290 

fees  of i 8804,  3306 

in  civil   actions   3301 

on  naturalization 3303 

of  clerk  of  N.  Y.  dty  court 3164ai 

V[.    POWIKS  AND  DVTIIl. 

misconduct  punishable  as  civil  contempt 14 

not  to  practice  in  his  own  court • .       61 

not  to  be  appointed  referee,  etc.,  in  New  York 00 

disqualified  as  trial  juror 1209 

not  required  to  attend  trials  at  chambers 239 

power  to  adjourn  term  of  court 35,       36 

may  take  oaths  and  affidavits 842 

must  act  as  guardian  ad  litem  when  appointed 472 

to  make  and  certify  searches 961 

to  open  deposition  taken  on  commission 904.  906,    907 

transmitting  papers  on  change  of  place  of  trial 988 

entry  of  judgment  by  default  by 1212,  1213 

to  record  judgments  m  judgment  book 1236 

entry  on  docket  when  joint  debtor  not  served 1936 

entry  of  satisfaction  of  judgment  against  joint  debtor. ...'....  1943 

to  make  schedule  of  fines 2293 

to  issue  warrant  to  collect  fines 2294,  2295 

to    tax    costs 3262 

duty  in  taxing  costs 3266 

review  of  taxation i 3265 

clerk  of  local  courts  of  Hudson,  Utica  and  Oswego  to  deliver 

books  to  county  clerk 8198 

clerks  of  judges  not  to  act  as  referee,  commissioner,  etc 1024 

Of  surrogate's  court, 

powers 2502,  2503 

not  to  act  as  appraiser,  attorney,  etc... 2502 

to   furnish  transcript  of  decree 2651 

may  issue  execution  to  enforce  decree 2553 

Of  justice  of  the  peace. 

not  to  act  aa  attorney  before  Justice «.••••• 288C 

m.   SttVICE   ON,   AND  FILING   PAPBK8   WITH. 

writ  or  process  to  be  filed  with,  when  returned 23 

bond  or  undertaking  to  be  filed  with 81n 

to  indorse  and  file  deposition 006 

filing  and  indorsing  judgment-roll 1287-1230 

notice  of  pendency  of  foreclosure  action 1631 

when  copies  certined  by,  are  evidence 933 

Of  fustiee  of  the  peace. 

service  of  notice  of  aptpeal  on 3047 

service  of  undertaking  on  appeal  on 3050 

aenrice  of  notice  of  appeal  on  clerk  of  appellate  court. . . .  3046 

filing  undertaking  with  clerk  of  appellate  court dMi 
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Olovd  on  Tltl(tt. 

Sec  "  Real  Piopeitt.* 


Code  of  ClTtl  Procedure. 

title    

rule^  of  construction ,, 

punishment  for  crimes  and  misdemeanors  created  by 

applicability  of  different  portions  

when  old  law  governs 334 

effect  upon  jurors  and  juries  in  criminal  actions. 

upon   grand  juries 

upon  proceedings  taken  or  ri^ts  accrued 

upon  appointment  of  terms 

effect  upon  officer  and  officers 

when  deemed  to  have  been  passed ••• 

when  to  take  effect 

Codicil. 

included  in  "will"   

ColleoreM. 

professor  or  teacher  exempt  from  jury  service 1030,  1061,  1127 

proof  of  exemption It^.  Z^3S 

trustees   or    regents    of    university   only    to    apply    for    dissolu- 
tion, etc IflH 

appointment  of  receiver  * '. ISIO 

Gommliiiiion. 

to  take  testimony,  see  "Depositions;"  "Justice  o^  the  Peace." 

ISommlsaloner. 

clerk  of  court,  etc.,  not  to  be  appointed,  in  New  York W 

C  cm  m  lust  oner   of  Hiarlt'vriiya. 

See  "  Highways;  "  "  Overseer  of  Highways." 

Commlftsloner  of  Juror*.  . 

for   Kings  county 11311162 

for  New  York  county 1090-1096,  1105.  1106 

Comnilsalonera  of  Land  Olllce. 

action  to  vacate  letters  patent,  see  "  Letters  Pateht." 

reports  to,   of  real  pro|)erty   escheated  or   forfeited ISSl 

Commissions. 

of  executors   and   administrators • 2749.  2753, 

'    of  testamentary    trustees 275S, 

of  general   guardian    •»••■ 

of  committee  of  incompetent 2338> 

Committee    of    Person    and    Property    of    Incon&petent 

Persons. 

I.  Jurisdiction  and  control  of  court. 

over  person  and  property  of  incompetent  persons 

to   be   exercised   oy   appointment  of  committee 

who  Arc    "  incompetent    persons  " 

concurrent  jurisdiction  by  supreme  and  county  courts ^J 

duty   of   court   having   jurisdiction 2321 

court    may    compel    specific    performance    of    contract    inade^^^ 
by  incompetent  gerson .....•.....••  234u 

n.  Appointment  of  committee. 
X.  The  application, 

application    to    be    by    petition ^^ 

who    may    apply ^* 

overseer  or  superintendent  of   poor   to  apply 2aM 

to   what   court 

contents  and  verification   of  petition ••••. 

notice  to  be  filed,  recorded  and  indexed.  ••••• 
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INDEX. 

KiMlttee  of  Ineompetent  Persons  —  Coiitlm«o4k 

n.  Atfointmbnt  op  committxb  —  Continued. 

1«  The  applictttion -^  Continued, 

notice  of  application 

iniunction  against  alienation  of  property  acquired  from 
Incompetent • ..•••  2827 

t*  Inquisition  before  commissioners, 

■  order  for  commission 2827 

contents  of  commission..... 2828 

oath  of  commissioners 2829 

filling  vacancies  in  commission 2829 

summoning  and  impanelling  jury 2820 

hearing  before  commissioners 2881 

inquiry  as  to  lunacy  confined  to  time  of  inquiry,  unless 

extended  by  order 2886 

findings  of  jury  on  inquisition 2881 

return  of  inquisition  and  commission 2882 

C3^enses  of  commission .^ 2888 

sheriff's  fees  for  summoning  jury  on  inquest 8807 

8.  Trial  by  fury  in  court, 

order  for  trial  at  trial  term..... 2827 

stating  questions  of  fact  for  trial 2334 

order  directing  notice  of  trial 2884 

inquiry  as  to  lunacy  confined  to  time  of  inquiry,  unless 

extended  by  order.  .^ 2335 

court  to  determine  incidental  questions 2834 

order  of  reference  of  incidental  question..... 2884 

4,  Application  on  behalf  of  state. 

petition  by  officer  of  state  institution  where  confined...  2828a 

to  what  court  (petition  presented 2828a 

notice  of  petition 2828d 

appointment  of  committee 2823a 

costs  of  proceeding 2823b 

provisions  for  commission  or  trial  by  jury  not  applicable.  2836a 

5.  Determination;  appointment  of  committee. 

proceedings  upon  verdict  or  return  of  commission 2336 

same  or  different  individuals  may  be  appointed  for  person 

and   property 2S22 

appointment  of  foreign  committee 2826 

security  to  be  given  by  committee 2837 

petition  of  surety  to  be  relieved 812 

revocation  of  appointment  for  failure  to  give  new  bond..     812 

costs  on   final  order  apixotnting  committee 2886 

costs  on  dismissing  petition 2886 

m.  Powers  and  dutxxs. 

t.  In  general. 

committee  under  control  of  court 2889 

committee  of  property  mny  sue 2840 

title  to  securities  representing  money  paid  into  court 740 

action  on  securities  representing  money  paid  into  court..     740 
DOwer  of  committee  of  property  to  lease,  mortgage  or  dis- 
pose of  real  property 2880 

may  sue  to  compel  conveyance  of  real  property 2846 

committee  may  be  dir^ted  to  execute  conveyance 2847 
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Committee  of  Incompetent  Persons  —  Contlnve^. 

III.  Powers  and  duties  —  Continued. 

2.  Proceedings  to  sell  realty  of  incompetent, 
procedure,  see  **  Sals  qw  Reai,  Pbopistt." 
•ppUcfttion  to  be  made  only  after  appointment  of  com- 
mittee of  property ' 

notice  to  superintendent  of  state  institution .  J3& 

bond  of  committee  of  property  on  application 2)51 

application    to   release    inchoate    dower    rigfit   of    incom- 
petent  2S1 

order  on  application 2361 

prosecution  of  bond  on  application  to  tell  real  property..  2XC 

8.  Partition  by  agreement. 

court  may  authorize ISR 

application  for  authority 1^ 

notice  to  superintendent  of  state  Institution tSSO 

contents  of  petition • ISSl 

notice  of  application 191 

authority  to  committee  to  execute  releases 1S9S 

effect  ot  releases .^ U9S 

4.  Actions,  etc.,  by  and  against  incompetent, 

service  of  sumihons  on •• •  428,    43^ 

by  publication 438.    439 

appointment  of  special  guardian  ad  Htcm  to  exclu^on  of 

committee    -^^ 

appearance  in  condemnation  proceeding ^^5 

costs  in  condemnation  proceeaings  .^ 8373 

revocation  of  submission  to  arbitration  by  appointment  of 

committee  before  award 23£ 

proceedings  on  award  in  arbitration  when  committee  ap- 
pointed after 

Jn  surrogate's  court, 

service   of  citation   on    incompetent 2530 

appointment    of    special    guardian 2531 

8.  Actions  by  and  against  committee, 

power  of  committee  of  property  to  sue.  ••••••• gMO 

security  for  costs  discretionary 3271 

party  cannot  testify  to  personal  transactions  widi  lunatic  89 
commission  to  examine  orally  cannot  issue  when  adverse 

party  is  committee 805 

open  commission  to  take  deposition  not  issue  when  com- 

mittee  is  adverse  party. „ 8B5 

SV.  RlMOVAL,  RBSIOMATION  AND   DISCHAaCB  OP   COIIMXTTXS. 

petition  of  surety  to  be  relieved 812 

revocation  of  appointment  for  failure  to  give  new  bond....    812 

suspension,  removal  or  resignation ^ 2M^ 

fillinff  vacancy  on  death,  removal  or  resignation 2339 

appointment  of  special  guardian  to  proceed  for  removal 23fi 

removal  for  neglecting  to  ^  account 2342 

discharge  on  recovery  of  incompetent 2343 

restoration  of  property  on  recovery  of  incompetent 2343 

disposition  of  property  on  death  of  incompetent 2)44 

V.  Accounts  op  committee;  compensation. 

Ml  petition  of  surety  to  be  relieved 812 

committee  of  property  to  file  annual  Inventory  an4  account...  2341 

annual  examination  of  accounts  and  inventones 2342 

order  to  file  inventory  and  account 2842 

€M^«r  to  aupply  deficiency  in  inventory  or  account 2842 

appointment    of   referee   to    report   on   account 2342 

committee   of  property   must   account  for  moneys   earned  by 
incompetent    2341 
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CSoHABftltiee  of  Incompetent  Persona  —  ContlnveC 

V.  Accounts  op  committee;  compbksatioit. —  Continued. 

tntermtdUte  judicial  account S842 

notice  o£  application  for  intermediate  account ....•  2342 

appointment  of  special  guardian  on  intermediate  accouotinS*  •  2342 

Mflip«kaation  of  committee  of  property • 2338 

for  additional  services  in  special  cases 2338 

compensation  of  committee  of  p«rfton  to  be  fixed  by  court.  • . .  2888 

commissions  may  include  cost  of  bond • • 8820 

Coaaaaitment. 

See,  also,  "  AaaBSr.** 
for  contemptt  see*'  Comtemft.*' 
for  non-payment  of  fine,  see  "  Fines.** 
of  recusant  witnesses,  see  "^Witness." 

for  disobedience  to  certiorari  or  habeas  corpus •  • 3028 

ot  executor,  etc.*  for  failure  to  file  inventory 2689 

Common. 

action  for  cutting  trees,  etc,  on  public  common SMTi  1668 

Conamon  Cnrrler. 

See  "  Caiubis.'' 

Oo|i|mon  lAvr. 

evidence  of,  of  another  state  or  country 042 

reports  of  cases  admissible  to  prove 042 

records,  documents,  etc.,  mav  be  proved  according  to  rules  of . . .  062 

descent  of  property  to  heir  at,  how  affected 2672 

writ  of  habeas  forpus  at,  how  issued  •...*•• «...  2066 

certiorari,  how  issued    ,.,..... , 212C 

role  of,  not  applicable  in  construing  Code 3345 

CQVimon  Pleaa  of  Neir  York)  Court  qf* 

custody  of  seals,  records,  ete • 

Complnlnt. 

See,  also,  "  Px.bading." 

I.   FotM  and  tlOVISITIS. 

first  pleading  of  plaintiff • . .  • , •  •  •  478 

statement  of  facts  constituting  cause  of  action 481 

contents  of • 481 

causes  of  aetion  to  be  separately  stated 488 

joinder  of  causes ■...,.. 484 

tllegations  not  controverted  deemed  true 522 

requisites  to  sunpert  arrest  in  action  on  contract. , 540 

deihand  for  judgment 481 

demand  for  both  interlocutory  and  final  judgment 482 

on  default  of  answer,  judgment  not  to  exceed   demand....  1207 
on  issue  joined,  plaintiff  may  have  any  relief  consistent  with 

eomplafnt   , , 1207 

when   state  paHy   defendant. 447 

In  justices'  courts. 

plaintiff  must  prove  case,   except  where  a  verified  com- 
plaint is  served 2801 

fof m  and  verification  of 20lf) 

joinder  of  cause 2037 

demurrer   to  .    2030 

||,    III    aVBClFIC    ACTIONS. 

description  of  pro|>erty    ...« 1306 

to  set  forth  name  of  husband IGOQ 

Ejectment. 

description  of  property   • 1511 
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INDEX, 

Complaint  —  Contlnved. 

II.  In  specific  actions  —  Continued. 

Foreclosure, 

to  state  whether  another  action  brought  on  debt 1629 

when   state  party  defendant 1627 

Partition, 

to   allege  non-appointment    executor,     etc,  of    deceased 

owner 1538 

property  to  be  described  with  common  certainty 1542 

to  state   interests  of   parties 1542 

when  state  party   defendant 1564 

Action  to  determine  claim  to  realty, 

necessary  allegations. ....•••• ••• 16S9 

RopUvin, 

allegation  of  title • 1720 

allegation  of  wrongful  taking  or  detention 1731 

depreciation  of  chattel  by  defendant. ••• 1732 

Separation, 

misconduct  of  defendant. •......••• •••••••••..  1761 

By  and  against  corporations, 

allegation   of  incorporation. ••••••...••.•  1776 

misnomer •••••••  1777 

Against  executors  and  administrators, 

joinder  of  personal  and  representative  causes.... ••••.••  iJBIB 


Creditor's  action  against  heirs,  etc,  of  decedent. 

description  of  lands 1)861 

To  charge  joint  debtors, 

essential  allegations ....• ••••• ••••••  1988 

Mandamus. 

rules  apply  to  alternative  mandamus •....  Vn 

joinder  of  grievances  in  alternative  mandamus. ••••••.••  VTS 

in.  Filing  and  sbxvxcb  op. 

when  service  may  be  made  on  Suniay 6 

in  N.  Y.  municipal  cooru ZSffI,  3206 

in  Albanjr  city  court 3207,  SjM 

in  Troy  justice's  court 8267,  3206 

may  be  served  with  summons 416 

demand  for  service  of  copy •     47V 

service  of  copy  on  demand ^....     47B 

time  of  service  in  N.  Y.  city  court S16S 

time  for  service  of  supplemental  not  to  be  extended 784 

dismissal  for  failure  to  serve  copy •.••••••..     460 

to  be  filed  on  service  of  summons  by  publication •••    443 

IV.  DKMuian  to.      See  "  DEMuaaxa." 

V.  Dismissal;  xntby  op  judgment. 

dismissal  for  disobedience  to  order  for  discovery  of  books,  cte. 

for  neglect  to  serve  some  of  defendanU 

for  neglect  to  jproceed IB 

plaintiff  cannot  submit  to  non-suit  after  jury  retires 1162 

cn^ry  of  judgment  by  default  on  verified  complaint 1816 

jttdgmtat  for  oart  of  claim  admitted 6U 

upon  aomitting  counterclaim  for  less  tiuta  dtonaiid....    60 
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ComppoiMlae. 

costs  upon   settlement  of  action 826g 

Ken   of  attorney  not  affected  by 06 

dofcndant's  offer  to  compromiae • •  •  •  TJS 

proceeding!  on  defendants  offer  to  compromist T88 

costs  on  rdection  of  defendant's  offer. 788 

rejected  offer  not  adnussible  in  evidence..... T38,  780 

proceedings  on  plaintiff's  offer  to  compromise  counterclaim 780 

costs  on  plaintiS's  offer  to  compromise 7811 

subscription  of  offer  and  acceptance 740 

entry  of  judgment  on  death  ot  party  after  offer  of  judgment. . .  708 

offer  of  judgment  in  justice's  court ^SS 

on  appeal  from  justice's  court. 8070,  3072 

of  penalty  or  forfeiture  by  common  informer •  • ^^x 

separate  composition  with  joint  debtor  does  not  release  others. . .  1042 
fights   of   coHlsbtors   not  affected   by   composition   with   joiat 

debtor    1044 

of  claims  against  decedent's  estates 2683 

against  state  on  account  of  canals 270 

COBiptroller  of  State* 

to  supervise  administration  of  funds  paid  into  court.... 744 

to   institute  proceedings  to  enforce  judgments,   etc.,   for  pay- 
ment into  court 744 

may  examine   books   of  banks  or   other  depositories  or   public 

officials    relating   to    moneys    paid    into    court 744a 

to   designate   depositories   of  court    funds 746 

annual   report   of  clerk   of  court   of   claims...' 278 

officers   to   make   searches   for,   without    fee 3290 

ComdcHiiiAtlon  Iait. 

proceedings  by  state  te  acquire  property,  see  "  Assanmrr  ev 
Damaoss." 

short  title 888T 

repealing  clause  8388 

when  law  takes  effect 8384 

definitions 8358 

proceedings  to  be  taken  as  prescribed  by  Code. 8360 

power  of  court  to  make  necessary  orders. ••• 8382 

I.   PsTXTIOIf;    BliUXMG  AMD   JUDGMINT. 

practice • 8382 

written  offer  to  purchase 8372 

acceptance  of  offer  to  purchase 8372 

temporary  possession  of  plaintiff  pending  proceedings 8%(0 

security  to  continue  possession  oi  plaintiff 3379 

notice  of  pendency  of  action. , 8381 

designation  of  parties ^ 3858 

contents  of  petition 8360 

notice  of  presentment  of  petition 8361 

service  of  peti:ion  and  notice 8361,  8362 

appearance  of  infant,  lunatic,  idiot,  or  habitual  drunkard....  *3363 
appointment  of  guardian  ad  litem  for  infant  or  incompetent . . .  3363 

for  defendant  not  personally  served 3363 

appearance  in  person  or  by  attorney 8864 

service  of  notices  and  papers  after  appearance 8364 

contents  of  answer 3365 

verification  of  petition  and  answer 3366 

trial  of  issues 8867 

reference  of  issues 8367 

decision 3367 

■ustakcs,  omissions  and  irregularities 721-780,  8368 

Judgment 8afl0 

limit    of    imprisonment. Ill 

disobedience   to   order   in   supplementary   proceeding 257 

non-payment  of  costs  by  transferee  of  cause  of  action..  3247 

awarded  by   final  order  on  state  writ 'M)07 

no  punishment   for  non-payment  of  interlocutory  costs..  15 

proceedings  to  collect  motion  costs  do  not  relieve  from..  779 

power  of  referee  to  punish  witress  for 1018 

disobedience  to  subpoena  is 853,  87< 
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IL   PROCKBDINGS  BEFORE  COMkllSStOMSBS;  AWARD —>  CoiltfB««4» 

report  of  commisnonen .••••'.....••   •• ••  3370 

confirmation  of  report • ••.••••••••••  3871 

re-hearing  on  setting  aside  report ••••..  3371 

fees  and  expenses  of  eommttstoiiers. •••••.•••  3370 

additional  compensation  in  New  York  and  Kinsi •<  3370 

III.    ElirORCiNC  JUOaUBNT   AMD   AWARB. 

compensation  majr  be  paid  Into  totlft .••••<•••.  SIH 

surrender  of  possession 


writ  of  assistance  to  enforce  deli  very  of  possession SSIJ 


final  order  to  be  attached  to  jttdgment-roli 337! 

compensation  and  costs  to  be  docketed  fli  jadgtu^nH. ........  3313 

collection  of  compensation  and  costs.  * • 3373 

execution  for  compensation  and  costs. • 3813 

determination  of  conflicting  claims  to  compensation 3373 

abandonment  and  discontinuance  of  procoeding •••••••••  3374 

•  *  IV.  Appeals.  

from  final  orders •• • 3Ili 

case  and  exceptions  on  appeal • M7 

review  of  jadgment  on  apical  frote  final  order 3875 

stipulation  by  defendant  tiot  to  disturb  plalntifPs  pOsSrsiioB..  3375 

stay  on  appeal 33R 

appeal  by  plaintiff  from  judgment  for  defendattt. .  ^ W6 

order  for  new  appraisal  on  appeal •.••«•••.••••••  8317 

new  ^praisal  on  appeal  is  fiaid- ••••••••••••••-•• ••-  ^'l 

enforcing  award  on  new  appraisal •••••••  3377 

V.  Costs. 

when  awarded  to  defefldant • 330 

when  awarded  to  owners ••••..«... 3373 

additional  allowance  to  owners 33T3 

of  ipeneral  or  special  guardian,  etc SSTl 

against  defendant  on  trial  of  issues...^... ••.•..  3373 

when  compensation  does  Hot  exceed  $oD 3373 

on  appeal  by  plaintiff  from  judgment  for  defendadf..* 3378 

Comdltlona. 

precedent,  how  pUsded «.*••* • 9 

when  proof  of  performance 

CoBfea^lon. 

of  judgment,  see  "Judgment.* 
•    confidential  communications  •..••••••.••••••••••••••••••••  «»«^»« 

not  sufficient  proof  for  annulment  of  marriage. •••  • ••••..  1738 

Oonfllderation. 

seal  presumpti^a  fidertoe  of » ••• 810 

CoBaolldatloB. 

what  actions  may  be  consolidated. ••••••••••••«••• fij 

actions  in  different  courts • ••..«    u8 

original  and  cross  actions %■  %*  * •  •  •  •  • JW 

actions  against  joint  and  several  debtors ••••••••«..•    319 

actions  by  people  against  different  defendants. 1881 

actions  to  foreclose  mechanics'  liens 8^ 

claims  in  court  of  claims • 381 
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I.  PowsBs  AND  Dtrnit. 

may  be  required  to  act  as  crier. .•••••••••••••• 

penalty  for  neglecting  to  attend  coait •••••••••••      99 

need  not  attend  trials  at  cbambefs 289 

not  to  act  as  attorney .......••.......•••..• fSt,  2889 

rewards  to»  forbidden 8138 

not  to  be  interested  in  suits .., 8137 

inducements  for  business  prohibited  .••..•....••.. 3187 

misdemeanor  to  ▼iolate  prorisions 3138 

forfeiture  of  office  for  Violation  of  law 3188 

designation  of,  for  justices'  courts  In  Brookljrn >  3126 

deputising  ^ivate  person  to  act  as 8166 

custody  of  jury ......••••••••• 8006 

II.  Execution  or  mandates  and  pbocbsi. 

to  execute  mandates  of  justice  in  person •••«•• 8167 

must  complete  execution  after  term  expires 8042 

not  to  act  under  execution  after  return  day 3040 

return  of  summons 2886 

of  service  of  subpoena  presumptiye  eridence 2970 

amendment  of  returns  by 726 

execution  of  order  of  arrest 2898-2900 

warrant  of  attachment g09.  8912 

requisition  to  replevy  5E921,  2929 

warrant  of  attacnment  against  defaulting  witness.  9972,  2973 

venire 2991-2993 

levy  and  return  of  execution 8029-3031 

arrest  on  execution  against  person 8032 

sheriff  to  execute  mandate  in  case  of  reaistanoa. .  •  • 3168 

in.  Actions  aoainst. 

for  money  collected  on  execution .•••• 8041 

for  failure  to  return  execution 8039 

penalty  for  wrong  delivery  of  replevied  chattel 2928 

fine  for  omission  to  keep  jury  in  special  proceeding 1196 

limitation  of  actiona  against 888 


IV.  Fi 

general  provision • 8828 

for  attending  courts • • 8812 

affidavit  on  claim  for  travel  fees 8824 

O^^aiitvtloBAl  liAW. 

order  holding  statute  unconstitutional  Is  appealable 1847 

preference  of  appeal  from  judgment  involving  constitutionality 
of  statute 791 

CoAjitv«ettoB. 

rule  of  strict  construction  not  applicable 8845 

punishment  of  crimes  and  misdemeanors  created  by  act 8346 

when  proceedings  to  be  under  former  statntcs  .....•..• 3349 

etfect  of  act  on  trial  jurors  in  criminal  cases 3360 

proceedings  taken  or  rights  accrued  under  former  itatutca  saved.  3362 

effect  of  statute  upon  officers  and  offices 3364 

when  act  deemed  to  have  been  passed. ••.. 8866 

vlMa  act  takes  effect 8856 

exempt  from  jur^  service  In  New  York  coaa|f ••••..  1061 

proot  of  exemption ••••••••••• ••••••  1068 
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IKDBX. 
DonteiMpt  of  Covrt. 

I.   CklMlNAL  COHTXlfPTf. 

defined ••••.•.••••••••• • t 

resisting  mandate  of  court IS 

punishment 9 

when  proceedings  may  be  summary 10 

notice  to  persons  charged  with 10 

requisites  of  commitment   11 

punishment  does  not  bar  indictment IS 

review  of  determination  by  certiorari 214S 

remand  on  habeas  corpus  of  person  committed  for  criminal 

contempt 90B 

In  fusUct^s  court, 

power  of  justice  to  punish 28TI 

fine  and  commitment 2971 

offender  to  be  heard  28T2 

warrant  to  bring  offender  before  court. 2873 

record  of  conviction 2873 

requisites  of  commitmant 2874 

fine  to  be  paid  to  overseer  of  poor 2815 

]L  COITTKMPTS  rmrZSHABLg  CIVILLT. 

defined 1^ 

1.  OiRciat  ads  and  misconduct. 

failure  of  cleric  of  court  to  certify  attendance,  etc.,  of 

jurors  in  New  York 109 

failure  of  commissioner  of  jurors  of  Kings  county  to  re> 
turn    precept    for    levy    on    personalty    of    delinquent 

jurors lis* 

arrest  of  witness  in  violation  of  privilege 86 

neglect  to  return  inventory  of  attached  property 081 

of  sheriff  to  make  return  in  replevin 1715,  1710 

failure  to  make  return  to  mandamus ^Olt 

to  alternative  prohibition   206C 

to  certiorari  to  review SUB 

3.  Disohedienco  and  misconduct  of  attorneys, 

non-parent  of  costs  imposed  on  attorney SC 

reviewing  denied  motion  before  another  judge 778 

withdrawing  motion  for  judgment  without  leave TR 

8.  Dlsobediencs  of  parties  and  witnesses. 

refusal  to  deposit  or  deliver  property  when  ordered ^ 

disobedience  to  order  to  discover  books,  etc ^ 

when  judgment  enforced  by  punishment  for 13ll 

withholding  possession  of  realty  from  person  adjudged  en- 

titled  thereto   lO** 

violation  of  order  restraining  waste  of  reMty  sold  on  exe* 

cution Iw 

^taobedience  to  order  restraining  waste  pending  action...  Iw 
fton^Myment  of  alimony  in  matrimonial  action I7i« 

11,   PaOCBBOIMOS   BBFORB   COM MISSIONBBS;   AWABD. 

appointment  of  commissioners *.. mV 

disqualification  of  clerk,  etc.,  of  judge  or  justice 1|0* 

duties  and  powers gj 

determination  of  compensation STJ 

benefits  not  to  be  deducted im 

compensation  for  railroad  property  taken  for  public  use 3370 
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INDEX. 

Contempt  of  Court  —  Continued. 

II.  Contempts  punishable  civilly  —  Continued. 

3.  Disobedience  of  parties  and  witnesses  —  Continued. 

In  surrogate's  court. 

Sec  Surrogate's  Court, 

III.    PSOCEEDINCS    TO    PUNISH    CONTEMPTS    OTHEK    THAN    CUMINAX. 

cases  to  which  provisions  apply 2288 

summary  punishment  of  contempts  in  presence  of  court 2267 

warrant  to  commit  without  notice  for  non-payment  of  money.  2268 

1.  Order  to  show  cause  and  warrant  to  attach  offender, 

misconduct  at  trial  term  may  be  punished  at  special  term.  2292 

order  to  show  cause 2268 

warrant    to    attach    offender 2269 

notice  to  officer  to  return  mandate  or  show  cause 2270 

order  or  warrant  may  be  made  out  of  court 2271 

order  and  warrant  returnable  at  term  of  court 2271 

referee  may  make  order  or  issue  warrant 2272 

referee's    order    or    warrant    may    be    returnable    before 

referee  or  court 2272 

power  of  referee  on  order  or  warrant  returnable  before 

him  .   .  . 2272 

order  is  motion  in  action  or  special  proceeding 2273 

warrant  is  commencement  of  special   proceeding 2273 

warrant  and  affidavit  to  be  served  on  accused 2274 

amount  of  bail  may  be  indorsed  on  warrant 2275 

sheriff  to   keep   accused   in   custody 2276 

physical    inability   of   accused   excuses    production    under 

warrant 2276 

accused  need  not  be  confined  in  prison 2276 

undertaking  to  procure   discharge  pending  hearing 2277 

warrant  not  to  issue  against  prisoner 2278 

habeas  corpus  to  produce   prisoner   to  answer 2278 

undertaking  for  discharge  to  be  filed  with  return 2279 

2,  Hearing  and  determination. 

inter rofl[atories  and   answers  of  accused 2280 

production  of  proofs  at  hearing 2280 

determination   of  court 2280 

final  order  imposing  fine  or  imprisonment  or  both 2281 

prisoner  produced  on  habeas  corpus  to  answer  to  be  re- 
manded   2282 

warrant  of  commitment 2281 

prisoner   produced  on   habeas   corpus  may  be  committed 

on  discharge   from  custody 2282 

final  order  on  return  of  order  to  show  cause 2283 

commitment  upon  final  order  on  return  of  order  to  show 
cause 2283 

Z,  Commitment  or  fine. 

fine  to  indemnifv  for  damages  to  be  imposed 2284 

payment  of  fine  indemnifying  for  damages  bars  action  by 

agreed  party 2284 

fine  when  actual  loss  not  sustained 2284 

corporation  may  be  fined 2284 

ordier  and   warrant   of  commitment 2286 

1196 


r 


INDEX. 

Contempt  of  Court  —  Contliimo4« 

III.  Proceedings  to  punish  contempts,  etc. —  Continued 
3.  Commitmeni  or  fine  —  Continued. 

commitment   until  offender  has  performed   act  «Pd  paid 

fine A."  •  •  * Lj  *  *  J  "  ■ 

length  of   imprisonment  where  offender  not   reqtr'red  to 

perform  act   •. ^' 

•n  commitment  for  non-payment  of  alimony •  - ul 

conmitment  for  violation  of  order  rcstratninf  want*  of 

realty  sold  on  execution 14^ 

discharge  on  undertaking 1445 

Srisoner  to  be  confined ^^ 
amagea  for  escape 1ST 

release  on  Inability  to  perform  or  pay  discretionary  "vith 

court 2286 

punishment  for  contempt  does  not  bar  indictment 2iM 

issuance  of  new  warrant  on  failure  of  accused  to  app^r 

after  giving  undertaking *. ..  298 

county  court  cannot  remit  fine 351 

orden  of  N.  Y.  city  court  may  be  executed  within  state  .    S38 

4»  Action  OH  undertaking, 

order  for  prosecution  on  failure  of  accused  to  appear...    22ffi 

when  party  aggrieved  may  prosecute 22(9 

damages  recoverable  by  party  aggrieved 2389 

order  for  prosecution  by  attorney-general  or  district  attor- 
ney  ^S» 

damages  of  party  aggrieved  may  be  paid  out  of  recorery 

by  people 2190 

liability  of  sheriff  for  insufficiency  of  sureties 22B1 

Contingent  E^slate*. 

holders  of,  necessary  parties  in  partition •  •  •  J^J; 

when  vebted  in  trustee  for  insolvent  debtor ^^ 

sale  of  contingtot  interest  of  infant «^ 

persons  of  class  as  defendants  in  partition I^^ 

Contlnnanee* 

See,  also,  "  Abatsmbht  avd  Skvival{  **  "  A»joinuiicxirr; " 

**  Assign mbnt;  "  **  Paktibi.'* 

by  one  judge  of  proceedings  begun  before  another  in  New  York  26 

of  term  of  court  to  another  place 41 

of  special  proceeding  on  death,  etc.,  of  judge ^ 

of  action  after  transfer  of  interest J^f 

after  death  of  sole  party..*.. •.... (Si 


Con  tr  net. 


See,  also,  **  Specific  Pekpormance;  ••  "  Vevdob  ahd  Pna» 


CHASER  " 


no  imfirisonment  for  money  due  on 1' 

limitation  of  actions  on ^ 

judgment  b^  default  in  actions  on 499 

person  making  for  benefit  of  another  is  tnistec  of  express  trust.  44 

joinder  of  causes  of  action  on ^ 

counterclaims  in  actions 9P1 

warrant  of  attachment  in  action  for  breach ^ 

cause  of  action  on,  may  be  attached .' ^ 

offer  to  liquidate  damages  for  breach  conditionally '^ 

refusal  of  offer  to  liquidate  damages ^ 

costs  on  refusal  of  offer JJ[ 

interpleader  in  actions  on  21 

ioincier  of  claimants  on  motion  of  defendant 80 

Interest  in  contract  for  land  may  be  reached  by  judgment  cred- 

itpr's  action IfTi  IIH 

llfMi 


INDEX. 

•ctioa  to  compel  conveyance  hj  laafttlc,  infant,  etc. .••••.•••  2845 

reservation  of  trial  terms  for  aetlooa  oat.,«««. •••••••* ••    283 

4ctioni  for  breadt  in  jnsticef  courts, 

jurisdiction     • 2882      e 

warrant    of    attachment •..«•• •....2906 

neglept  to  counterclaim  damagea  bars  action* 2947,  2948 

G^ntr^ctor. 

defined     S398 

CJontvtbvtIoK. 

between  defeudants  when  realty  of  one  sold  on  execution*...  1481 

when   part   owner   of   property   redeems 1482 

order   of,   on   sale  ox   realty  on  execution 1483 

enforcing  bv  original  Judgment  after  sale  on  execution 1484 

preserving  lien   of  origin^   judgment 1485 

entry  on  docket' to  preserve  lien  of  original  judgmaat t4S$ 

Contributory  Hearltffenee. 

trial   and  burden  of  proof  of..... •• ••«•••  841b 

Controyersy,  8fibi9>ia»|os>  of. 

See  **  Suaxtsaioii  ov  CoMTtovzasv.'' 

C3o»v«raioa* 

limitations  of  aetloas  against  executors,  etc .• •     888 

order  of  arrest  in  action  for ...••..••••• 649 

in  justice's  court 2895 

warrant  of  attachment  in  action  for 635 

in  .justice's  court 2905 

action  by  people  for  conversion  of  public  funds.  ••».  .•••«  1969-1975 

CplsTeyAVce. 

aubpcena  duces  tecum  to  produce  records. • . •     866 

deeds  acknowledged  or  proved  admissible  in  evidence 935 

record,  or  certified  copy,  admissible  in  evidence 935 

acknowledgment,  proof,  record  or  certified  copy  not  conclusive.     936 
eonveyances  proved  on  oatii  of  inttrcsted  or  incompetent  witness 

not   admissible    936 

•f  land  without  the  state  admiasibla  in  evidence,  when,  etc 946 

exemplification  of  record  without  the  state  admissible  in  evidence     947 

of  real  property  by  ^eriflf  under  order  of  court 718 

by  sheriff  on  sale  by  direction  in  judgment 1242 

•n  judicial  sale,  to  state  name  of  person  whose  interest  sold. . . .  1244 
aheriflfa  deed  on  aale  of  realty  on  execution. 1471 

relates  back  to  time  of  aale 1440 

on  death  of  coroner  who  made  sale  on  execution 1478 

effect  of  conveyance  on  sale  under  foreclosure 1632 

conveyance  of  property  of  infant  or  incomoetent......    2358 

not  necessary  on  sale  under  foreclosure  by  advertisement 2400 

by  corporation  void  after  petition  for  voluntary  diaaolution . . . .  2430 

Co-'apcratlTe  Ivnnranee  Compsiiilea* 

change  of  name •••••••••••.  2411.  S41S,  2414 

Co9Tri«ht« 

of  supreme  court  reports •••••••••••••••••••••••••••    249 


punishment  of  misconduct.. ••••••••••••••••«•••••••  14 

not  to  practice  as  attorney ••.•••••••••••  62 

powers  when  sheriff  is  party  to  action.. ••••••••••• 172 

•ny  one  of  coroners  may  act • •••-  ••••••••••••  173 
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0«v«iier  —  Conttnved 


arrest  of  sheriff  hy    IH 

county  treasurer  of  Erie  county  to  exercise  powcrt,  etc ISU 

how  sheriff  confined   17» 

place  of  confinement  of  sheriff  deemed  a  jail   171 

sheriff  entitled  to  jail  liberties  on  giving  bond ITT 

liability  for  escape  of  sheriff   177 

ma^  prosecute  undertakinjs  of  sheriff  for  liberties ITS 

duties  when  sheriff  it  plaintiff 17^  ISO 

liability  for  escape  of  prisoner    ISl 

duties,  etc.,  of  incoming  and  outgoing  coroners  ISO 

limitation  of  action  for  non-payment  of  money  collected 363 

for  official  acts  or  omissions  3S» 

amendment  of  returns    iS 

execution  to  be  directed  to,  when  sheriff  a  party 1368 

redemption  of  realty  sold  by  coroner  on  execution 1477 

conveyance  of  realty  sold  on  execution  after  death  of  coroner. .  147S 

fees 3310 

to  be  taxed  on  demand  ...• 3287 


for  municipal  corporations,  see  "  MtJNiciPAx.  CoEroaATiovi^** 

I.  Ih    GKNBBia*;     MISCBLLANBOUS   PROVISZONS. 

'*  domestic  corporation  "  defined  33tf 

included  in  term  "  person  "  in  condemnation  law S38S 

included  in  "  body  or  officer"  in  provisions  as  to  certiorari..  2146 

may  be  fined  for  contempt 2284 

consent  of,  to  discharge  of  insolvent  debtor 2154 

limitation  of  actions  tor  penalties  against  directors  and  stock- 
holders   of    moneyed    corporations 304 

stock  may  be  attached. « 64? 

notice  of  levy  of  attachment  on 

to  furnish  certificate  of  defendant's  interest  when  stock  at- 
tached    • 

sale  of  attached   stock 708 

stock  deemed  assets  in  hands  of  executors,  etc 96S2 

taking  deposition  of  officers  or  directors 8TS 

production  of  books  and  papers  on  taking  of  deposition. .....     8TI 

subpoena  duces  tecum  to  produce  books  or  papers 80 

service  of  subpcena  duces  tecum 864 

subordinate   officer   or    employee   may    produce   on    subpoetia 

duces  tecum 

procuring  personal  attendance  of  officer  on   subpoena  duces 

tecum 

examination   under  supplementary  proceedings  against  judg- 
ment   debtor. 2441 

■ervice  of  order  in  siMplementary  proccediiifi****** ••  9IB 

corporations  prohibited   from    unlawfully    engaging  In   busi- 
ness of  conducting  litigation 77 

II.  PaOCBKDINGS  TO  CHANGS  ITAMB. 

may   petition   for  change 2410 

certificate  that  proposea  change  not  in  conflict  with  other  cor^ 

porations 2411 

contents  of  petition 241« 

notice  of  application 2413 

petition,  etc.,  to  be  filed  with  secretary  of  state 2413 

reservation  of  proposed  new  name  by  secretary  of  state 2413 

order  authorizing 2414 

order  to  be  entered  and  papers  filed 2414 

publication  of  order 2414 

affidavit  of  publication  to  be  filed  and  recorded. •  2415 

when  change   to  Uke   effect 2415 

new  name  may  be  substituted  in  pending  action  or  proceed- 
ing   2416 

pending  actions  or  proceedings  not  affected 2416 

county  clerk  to  report  changes  of  name  to  state  officers..... •  2417 
chants  to  be  published  annually  in  session  laws..... •....••  2417 
Ttlidity  of  prior  proceedings  to  change  name  Mvcd. ••••••••  JIM 
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III.  Actions  by  and  aoaxitst. 

L  JurisdicHen, 

of  New  York  citj  eonrt S15 

of  county  court;  residence 841 

•f  dty  court  of  Yonkers. 8208 

of  justices*  courts 2865,  2860,  2879 

X  WhtH  actions  lU. 

by  creditor  or  officer  to  suspend  or  remove  officer. .  1781.  1782 
director  or  officer  to  be  suspended  or  removed  only  in 

action  by  attorney-gencral 1811 

by  judgment  creditors  for  sequestration  of  property 1784 

judgment  creditor's  action  does  not  lie  against 1879 

supplementary  proceedings  cannot  be  had  on   judgment 

•ffsinst 2463 

provisions  relating  to  actions  to  determine  claim  to  real 

property  apply. 1680 


\ 


8.  Service  of  process. 

attempt  to  commence  action  to  interrupt  statute  of  Umita' 

tions 899 

summons 481 

by  publication   .' 438 

in   justice's   court    2879 

injunction  order 610 

alternative  mandamus   2071 

precept  in  summary  proceedings  to  recover  possession  of 

real  property   2240 

citation  from  surrogate's  court , 2525 

by  publication 2529 

4b  Pleading:  evidence,  etc, 

when  misnomer  waived • 1777 

allegation  of  incorporation  in  complaint 1775 

when  proof  of  corporate  existence  necessary. 1776 

verification  of  plttdings 625 

admissions  by  members  as  evidence  against.. ...........  889 

stockholder  not  to  act  as  juror •• • ,.  1180 

fL  Actions  on  bills,  notes,  etc. 

preference  of  actions  on  notes  and  bills  of 701 

against  corporations  issuing  bank  notes,  etc T91 

bills  and  notes  of  moneyed  corporations  excepted   from 

statute  of   limitations 898 

extension  of  time  to  answer  or  demur  granted  only  on 

notice 1778 

order  for  trial  to  be  served  with  pleading ••••.••  17TB 

il  Receivers;  provisional  remedies. 

in  what  cases  receiver  may  be  appointed 1810 

notice  of  application  for  appointment  of  receiver 1810 

order  of  arrest  in  action  against  agent  for   funds  mis* 

applied 649 

damages  sustained  by  order  of  injunction  against  officer. .  tt24 
injunction  order  suspending  business  to  be  nude  only  on 

notice 1809 

order    restraining    director   or   officer    from   performing 

dtttfct  to  be  made  only  on  notioa ••••••••••...•  1808 

1109 
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O«rpoi«tloB0  —  Contlnved. 

III.  AcnoNS  BY  AND  AGAINST  —  Continued^ 

7.  In  justices'  courts, 

jurisdiction ..» 

rcstuMcc  f Of  purposo  of  Juriwlictiofi ...•.•••••■..>  2808. 

terrice  of  saminons  2S79-SS1 

Order  of  arrest  against  agent  for  otisappropristiiv  fvnda.  28B 

IV.  Pbocxbdings  to  sell,  mortgagb  ok  lkasb  bbal  pbopbbtt. 

when  provisions  take  effect • Mfj 

to  be  had  pursuant  to  Code S3N 

jurisdiction  of  county  court 3tt 

contents  of  petition ^L 

verification   of  petition MW 

notice  of  application 

reference  to  take  proofs 

hearing  of  application 

order  . 

appearance  to  oppose  application tSU 

notice  to  creditors  of  Insolvent  eorporattoo ^< 

service  of  notices ••...  SS95 

power  of  court  to  make  necessary  orderi ••...  8SW 

V.  Judicial  supbkvision. 

action  against  directors  and  officers  for  aiiseondtMt 1181 

action  by  creditor  or  officer  to  suspend  or  remove  officer  for 

misconduct 1781,  ITS 

action    against    officers    for    misconduct    to    be    brought    by 

attorney-general.   1TB 

sections  ITfil,  Itfe!  do  not  affect  other  visitorial  powers ITS^ 

libraries,  religrious  corporations  and  schools  er^cepted  from...  t^'^ 

educational  institutions  excepted  from 1^1 

muricipal  and.  political  corporations  excepted  from 1.^ 

officers,  stockholders,  etc.,  may  be  compelled  to  testify 1S06 

injunction  staying  actions  by  crcdhori - 19tf 

creditors  may  be  brought  in •. 1907 

advertisement  for  claims  of  eredltors 1897 

when  attorney-general  skmI  bring  aetioii ISOS 

appointment  of  receiver 1810 

VI.  Action  in  natvrb  oy  quo  watRANtow 

by  attorney-general  to  try  right  to  exercise  francliiiie IMS 

to  be  brought  in  name  of  people. ., 19M 

joinder  of  relator  as  party  plaintiff 19SS 

relator  to  give  security  for  oosts,  ete 1066 

compensation  of  attorney-general  when  r^tor  party  to 19% 

triable  of  right  by  jury 1«) 

all  claiming  to  exercise  same  franchise  must  be  joined 19SI 

witness  cannot  refnse  to  answer  incriminating  qoeNtmi 1965 

temporary    injunction 19% 

judgment  against  eorporation  to  contain  pcrpctttal  lq|nnction.  ]9fi5 
collection  ot  costs  from  officers  and  members 2967 

VII.  Action  bt  norus  to  aitiiitl. 

municipal  and  political  corporttiofts  not  ftibject  to 1804 

libraries,  religious  corporations  and  schools  not  subjeet  to....  1^>4 

educational    corporations    not    subject   to IftM 

by    attorney-general    when    legislature    directs 1T9T 

by   leave  of  court    1T9? 

when    a'ttomeT-^eneral    must    bring   action 1^8 

grounds    of    action    by    attorney-general 17!^ 

application   by   attornev-general    for  leave 1790 

triable    by    jury    of    right l?*t' 

judgment    .    .  ^ , 1}*H 

to    enjoin    exercise    of    corporate    rights 1H)1 

to   prbvidc   for   receiver,   account  and   distribution ....  lifttl 

1900 


INDIQL 

C«vp«ratloiis  —  Contlnved. 

VIL  AcnoM  BT  rioiLX  to  aunui. —  Conttaued. 

temporary  injunction  orders ••••••••.  1803 

judgment-roll  to  be  filed  with  secretary  ol  state •...•..  1803 

judgment  to  be  published 1808 

officers,  stockholders,  etc.,  may  be  cofflpelled  to  testify. ....« .  1806 

injunction   staying  actions  by  creditors 1806 

creditors  may  be  brought  in 1807 

adrertisement  for  claims  of  creditors 1807 

appointment  of  receiver 1810 

VIII.  Actions  to  paocURE  dissolution. 

municipal  and  political  corponrttonf  Hot  mlileet  to.  • .  • •  1JD4 

libraries,  religiotis  corporations  and  schools  not  subject  to....  i804 

educational  corporations  not  subject  to 1^>04 

groundf  of  dissolution   ITRft 

action  to  be  brought  by  attome^r-general 1786 

when  attorney*general  must  bring  action 1808 

when  creditor  or  stockholder  may  maintain  action 1786 

reference  of  issues  is  discretionary  when  action  not  brought 

by  attorney-general 1012 

when  referee  to  be  appointed  by  co^rt 1012 

temporary   injunction 1787 

modifying  temporary  injunction 1787 

appointment  of  temporary  receiver;  powers 1788 

additional  powers  to  temporary  receiver 1789 

appointment  of  permanent  receiver;  powers 1788 

when  stockholders,  etc.,  may  be  made  parties 1790 

judgment  to  provide  for  distribution  of  property 17^ 

judgment  for  unpaid   stock  subscriptions,  when  stockholders 

are   parties 1794 

judffmcnt   to  enforce   liability  of   directors  and   stockholders 

when  assets  insufficient  1795 

sections  1785-1795  do  not  affect  special  statutory  provisions. . .  1796 

appointment  of  referee 1012 

Officers,  stockholders,  etc.,  may  be  compelled  to  testify 1805 

Injunction  staying  actions  by  creditors 1806 

creditors  may  be  brought  in 1807 

advertisement  for  claims  of  creditors 1807 

appointment  of  receiver 1810 

IX.  PaocxioiMGi  roB  volvntary  dissolution. 

"stockholders"  includes  "members" 2431 

libraries,  churches  and  schools  or  academies  excepted 2431 

when  majority  of  directors  may  petition 2419 

when  directors  or  stockholders  eoual^y  divided 2420 

when  majority  of  stockholders  direct 2420 

certain  corporations  excepted 2420 

contents  of  petition 2421 

inventory  and  schedule  to  be  annexed 2421 

Terification  of  petition  and  schedule 2422 

presentation   of  petition , 2423 

order  to  show  cause 2423 

appointment  of  temporary  receiver;  powers 2423 

injunction  staying  actions  by  creditors 2423 

appointment  of   referee 2428,  2428 

publication  of  order  to  show  cause 2424 

service  of  order  to  show  cause  on  creditors  and  stockholders. .  2425 

hearing 2426 

decision  or  report 2426 

order  for  transmission  of  original  papers  to  court  or  referee..  2427 

amendment  of  schedules 2427 

fliotion  for  final  order 2428 
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OorporatlOBS  —  Contlnmed. 

IX.  Pbocbsdings  roR  voluntaky  dissolution —•  Continued. 

notice  of  motion  for  final  order 249 

appointment  of  receiver ., . , ISIO 

final  order  dissolving  and  appointing  receiver 219 

power  of  receiver  to  hold  real  property..... 7U 

relief  of  receiver  from  omissions  and  defaults 2l3i 

confirmation  of  acts  of  receivers •-tS 

transfers  of  property  after  filing  petition  void 24% 

commissions  of  receiver  .   • -^^ 

final  accounting  of  receiver   24311 

application  by  attorney-general  for  order  to  show  cause....  243U 

X.  Ekpobcing  stockholdbes'  liabilitt. 

service  of  summons  on  stockholders  by  publication 438,    439 

misnomer  of  stockholder  defendant   1^1 

sections  1700-1795  do  not  affect  special  sUtutory  provisions..  IT^ 
in  action  by  creditor  to  dissolve  corporation l** 

judgment  for  unpaid  subscriptions  when   stockholders 
are  parties IJJI 

judgment  when  assets  are  insufficient..... I*!" 

BCtion  by  creditor  to  enforce  liability  l^l 

account  of  property  and  debts  of  corporation 1^ 

apportioning  liability    1'^^ 

XiL    FOBEION    COBPOBATIONS. 

defined      SMS 

validity  of  meeting  within  this  state  not  affected 17^ 

1.  Jurisdiction, 

actions  against IJW 

by  one  foreign  corporation  against  another 1799 

by  non-resident  against  . 1799 

of  N.  Y.  city  court 315 

Si  Servicg  of  process. 

of  summons   ^ 

on   designated   agent    ^ 

designation  of  agent  to  receive  service  of  summons  ....  4C 

proof  of  desigUBtion  of  agent • 431 

copy    of    designation    of    person    upon    whom   to   nuke 

service,    as    evidence     Ml* 

change  of  place  of  service  by  designated  agent 43. 

revocation    of    designation    of    agent 43^ 

of   summons   by    publication  on 4S8.  4^ 

of  notice  of  sale  under   foreclosure  by  advertisement..  23^ 

of    surrogate's   citation   by   publication 9S9 

&  Actions  by  and  against, 

when  foreign  corporation  may  sue Vn9 

cannot  sue  on  debt  invalid  by  laws  of  state  of  •organiza- 

tion 1J2 

verification  of  pleadings ^ 

allegation  of  incorporation 1<^ 

director  or  officer  to  be  removed  only  in   action  by  at- 

torney-general     .^ ._ . .   1811,  181* 

action  by  attorney-general  to  try  right  to  exercise  priri- 

leges  within  state Jj*    j 

books  are  presumptive  evidence jg    I 

certified  copy  of  Dook  mav  be  offered  in  evidence ......    W    J 

verification  of  copy  of  book  of. jUj. .    Wl 

lecurity  for  costs S888,  SjJ 

idgment  by  detault  on  service  by  publicatioa lfl> 


INDEX. 

Corporations  —  Continiied. 

XI.  Foreign   corpokations  —  Continued. 

4.  Provisional  remedies;  receivers. 

attachment  in  actions  against   686 

in  justice's  court    2906 

unpaid  subscription  to  stock  may  be  attached 646 

when  judgment   enforceable   only  against   attached   prop- 
erty         707 

injunction  order  suspending  business  to  be  made  only  on 

notice   1809,  1812 

in  what  cases  receiver  may  be  app'Mnted 1810,  1812 

Costs. 

judge  not  to  be  interested  in 47,      49 

I.    To    WHOM     AND     WHBN     AWARDED. 

when    I'laintifF    entitled    of    course 3228 

when    recovery    is    less    than    $50 3228 

against  defendant,  served  with  notice  of  no  personal  claim . .     423 

to  defendant  of  course    3228 

in    certain    counties   when   recovery   under   $500 3228 

when    discretionary 8230 

oa  judgment  for  one  of  several  defendants 3229 

when  several  actions  brought  on  same  instrument 32.'il 

when  different  parties  prevail  on  different  issues 3234 

increased  damages  not  to  carry  increased  costj 3257 

after  offer  of  judgment  by  defendant 7'$S 

after  offer  to  compromise    counterclaim -. 730 

after   sufficient  tender 733 

when   tender  accepted 734 

tender  to  include  costs  to  date •••••.••.......     731 

on  confession  of  judgment 1275 

on  submission   of  controversjr ...1280,  1281 

on  judgment  for  part  of  claim  admitted ^ 511 

on  apDlication  for  judgment  on   frivolous  pleading 537 

on  oraer  for  new  trial  for  failure  to  file  decision  within  time 

limited 1010 

not  awarded  against  municipal  corporation  unless  claim  pre- 
sented  b«<fore   action 3245 

against  person  suing  or  sued  in  refiresentative  capacity- 3246 

oi  proving  genuineness  of  paper  after  demand  for  admission 

thereof 735 

of   action   brought    on    discontinuance   in   justice's   court    on 

answer   of   title 3235 

on  rcmisMon  of  fine  or  penalty  by  county  court 352 

as  condition   of  adjournment  of   trial 3255 

payment  of,  as  condition  of  exoneration  of  bail 601 

no  costs  at  trial  of  title  by  sheriff's  jury 109 

not  to  be  taxed  in  proceedings  before  court  of  claims 274 

counsel  or  attorney  fees  not  allowed  in  court  of  claims 274 

party  testifying  not  entitled  to  witness   fees 3288 

Attorney  testifying  for  client  not  entitled  to  wituesa  £e«a..«.  3288 

n.  How  AWABfittD;  JtnXSMSITT;   COLLKCTIOir. 

decision  or  report  to  award •••••••.•..••. 1022 

power  of  referee  to  award 1018 

clerk  to  insert  amount  in  blank  in  final  judgment 1281 

judgment  against  executors,  etc 1836,  1836 

III.  Amount. 

special  provisions    not    affected ??^^ 

amount  of   costs   generally ]^l]^ 

amount  when    discretionary    323U 
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INDEX. 

Costs  —  Continmed. 

III.  Amoukt  —  Continued. 

upon  settlement ,••••••.. •..••...  SI 

as  condition  of  adjournment  of  trial.. •  SSS 

when  recovery  less  than  $50 £? 

on    confession    of   judgment 12^ 

increased  damages  not  to  carry  increased  costs 3257 

clerk's  fees  in  civil  actions 33K 

additional  allowance   in   difficult  cases 325S,  3254 

certificate  entitling  party  to  costs  or  increased  costs..... 3^ 

disbursements  to  be  included • 335( 

IV.  In  traciAL  actions. 

In  aid  of  attachment, 

in   action  by  plaintiff. •••••••••• .••«..•••  C^ 

Action  to  charge  Joint  debtor, 

how  awarded •••••• ^ 

Action  to  determine  claim  to  real  property, 

on  defendant's  default 1<£ 

Creditor's  action  against  heirs,  etc. 

sheriff's  fee  on  execution  may  be  taxed  against  each  d^ 

fendant ig 

apportionment  among  defendants...... 1^ 

Divorce.  ^  ^ 

award  of,  by  interlocutory  iudgment  |ii; 

docketing    interlocutory    juagmcnt    awarding |i!J 

execution  not  to  issue  until  final  judgment *"^ 

Dower,  ^ 

fees,  etc.,  of  commissioners  or  referee  to  admeasure....  *w. 

Ejectment 

when   judgment   taken   against  one   subject  to  rigbti  of 

others 5 

by  grantee  of  lands  held  adversely,  suing  by  grantor i^' 

Foreclosure^ 

on    dismissal  ^  of  complaint  on   payment   of   interest  an^ 

part  of  principal  due ^ 

additional  allowance  to  plaintiff  in  forclosure,  etc..  3252,^ 

taxation  of aV  SS 

on  foreclosure  by  advertisement 2401.  t^ 

Matrimonial  actions. 

allowance  for,  in<  action  for  divorce  or  separatioa |H 

award  of,  in  divorce  or  separation *""  i*r 

to  co-respondent   in  action  for  divorce. ....  • 1*^ 

Mechanics*  Hens. 

actions  to  foreclose  in  courts  of  record..... i^: 

in  courts  not  of  record • '*" 

Fm^ition. 

where  sale  has  been  had. ,.., |^ 

on  judgment  of  actual  partition 'S 

collection  against  unknown  owners  on  actual  p«rtitloa>*>*  S 
fees  and  expenses  of  commisaionen ''" 

1804 


INDSX. 

Costs  —  Costliived* 

IV.  Iir   iPsciAL  ACTIONS  —  Continued. 

Actions  by  or  againtt  state  or  public  officer, 

action  by  state  for  benefit  of  municipality 8243 

action  by  people  on  relation  of  private  person. 3242 

on  consolidation  of   actions  by   people  against   different 

defendants  . 1989 

judgment  may  be  taken  against  state 1085 

execution  not  to  issue  against  state 1985 

payment  of  costs  against  state  or  public  officer 3241 

on  judgment  of  ouster  from  office 1956 

individual  liability  for  costs  of  action  in  nature  of  quo 

warranto   against   corporation 1987 

against  school  officer  or  supervisor 3244 

increased  costs  to  defendants  sued  for  official  acts. .  3258»  3259 

V.   Ow   8TATV  WIITS.  ^ 

on  alternative  mandamus  are  discretionary 2066 

on  peremptory  mandamus  to  be  awarded  as  on  motion 2086 

not^  to  exceed  $50  and  disbursements 2086 

on  prohibition  to  be  awarded  as  on  motion • .  •  2100 

not  to  exceed  $50  and  disbursements 2100 

on  certiorari  to  review  in  discretion  of  court 214.^ 

not  to  exceed  $60  and  disbursements 2143 

non-payment  punishable  as  contempt  when  awarded  by  final 
order 2007 

VI.  Of  iffOTioNS. 

of  motion ' 779 

collection 779 

execution  • 779 

stay  for  non-payment 779 

taxation  on  final  judgment ••.......  779 

may  be  awarded  absolutely  or  to  abide  event 8236 

how  collected  when  awarded  to  abide  event 779 

on  application  for  judgment  on  frivolous  pleading 637 

fees  of  referee  to  suncrintcnd  discovery  of  book 807 

proceedings  to  punish  for  contempt  not  affected 779 

VII.  iNTERLocrrrotT  com% 

on   issue  of  law •.,•..,,,. ,,. ••••••••  8232 

collection    8233 

no  arrest  for  non-pajrment,  except,  etc 15 

award   of,  by   interlocutory  judgment 1231 

VIII.   Ow  APFEAL. 

firovisions  not  applicable  to  costs  on  appeal 3237 
rom  final  judgment 323S 

from  interlocutory  judgment  or  order 3239 

on  appeal  to  supreme  court  or  appellate  division 32.j1 

damages  for  delay  by  way  of  costs  in  court  of  appeals..  8251,  3254 
expenses  of  reference  on  justification  under   undertaking  on 

appeal  to  court  of  appeals 1335 

on  appeal  by  plaintiff  from  judgment  for  defendant  in  con- 
demnation  proceeding   887< 

from  justice's  court 3047,  3060,  3003,  30(;«,  3067 

on  new  trial,  on  appeal  from  justice's  court 3070,  3073 

to  supreme  from  N.  Y.  municipal  court 3213 

IX.  LlAMLITT   FOK   COSTS. 

special  provisions^  not  affected , .••....,,.. 3250 

:utor  or  administrator 183C 
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Oosta  —  Contlnned* 

IX.  LxABXUTY  FOB  COSTS  —  Continned. 

transferee  ot  cause  of  action •••••• •••..CJ| 

against  infant  plaintiff  collectible  from  guardian  ad  Kiem.  4tt.  S0 

guardian  ad  litem  of  infant  defendant  not  liable £• 

poor  person  not  liable  for j^ 

costs  to  poor  person  payable  to  attorney ** 

action  by  poor  person  not  stayed  for  non-payment  of  costs  of 

former    action "^ 

action   by   executor,   trustee,   etc.,   against   beneficiary  to  r^ 

cover  costs ^ 

agamst  attorney  for  pleading  scandalous  matter ••  *■ 

Imprisonment  for  non-payment  of  interlocutory  c#st«  awarded 

against    attorney • ^ 

liability  of  attorney  when  defendant  entitled  to  require  ^^ 

curity.  •  • • ^ 

X.    In   SOCIAL  PKOCEBDINGS. 

power  to  award;  amount **"*'«» 

when  person  recovering  deemed  a  judgment  creditor ••  ^ 

Supplementary  p'roccedings, 

to  judgment  creditor  .••• ••• •••*•  9^ 

to  judgment  debtor ••• ••••••••••••••••.••>•  wf 

Condemnation  proceedings, 

when  awarded  to  defendant   **  S 

asainst  deO^ndant  on  trial  of  issues •  *^ 

of  guardian,  committee,  etc •••«..... ^ 

on  appeal  by  plaintiff  from  judgment  for  defendant ^ 

when  awarded  to  owners ^ 

when  compensation  does  not  exceed  $G0..«.. *"  ^ 

additional  allowance  to  owners • ^ 

on  discontinuance. • ••• S**^ 

Pot  appointment  of  committee  of  incompetent, 

on  final  order  appointing  committee.. *********  S! 

on  dismissal  of  petition •••• *g[ 

of  proceeding  on  behalf  of  state • »** 

Contempt, 

may  be  ordered  paid  out  of  recovery  oa  undertaking ^ 

Summary  proceedings  to  dispossess, 

amount  of  costs  and  fees ^ 

amount  in  proceedings  founded  on  forcible  entry  or  de* 

tainer. ^ 

execution ^^ 

Arbitration, 

on  entering  Judgment  on  award •••••£! 

on  vacating  award •••••••••••  ^ 

liability  for,  on  revocation  of  submission.  •.•• *^ 

7o  discover  death  of  life'tenant, 

when  awarded,  amount • '*  mb 

on  dismissal  of  petition ••••••••• • ^ 

Proceedings  hy  insok*ent  debtors. 

on  contested  application  for  discharge..... *"  flfl 

on  petition  for  exemption  or  discharge  from  ••"•^ — •••  •"^ 
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Costs  —  Continued. 

X.  In  speciai.  pbocxzdings. —  Continued. 
Tq  enforce  liens  on  vessels, 

amount 3439 

XI.  Security  fok  costs. 

when  defendant   may  require 3268,  3260 

when  two  or  more  plaintiffs  sue 3270 

when   discretionary  with  court 3271 

order   to   give  security 3272 

requisites    of    undertaiking 3273 

notice   of   exception 3274 

notice   of  justification  .* 3274 

notice   of  justification 3274 

justification  of  sureties 3275 

allowance  of  undertaking 3275 

order    for    additional    security 3276 

dismissal  for  failure  to  give 3277 

liability  of  attorney  for  costs 3278 

Jrovisions   applicable    to   special    proceedings 3279 
n  New  York  city  court. 

notice  of  exception  to  sureties ,  §|>^ 

notice  of  justification 3168 

XII.  Taxation. 

how  taxed 3262 

clerk  to  insert  amount  in  judgment 3262 

when  additional  allowance  to  be  computed  .by  clerk 3262 

notice  of  taxation    3263 

in  New    York  city  court 3161 

may  be  taxed  without  notice 3264 

notice  of   relaxation    3264 

order    for    retaxation    3264 

review    of    taxation 3265 

dutv  of  taxing  officer 3266 

affidavit  as  to  disbursements 3267 

f eea  to  be  taxed  on  demand •  •  3287 

XIII.  In  burrogate's  court.     Se«   Surrogate's  Court. 

XIV.  In  justices'  courts. 

to    prevailing   party. 3074 

what  costs  consist  of 3074 

when  allowed  to  neither  party 3075 

on  judgment  after  verdict  or  decision 3014 

on  judgment  of  nonsuit 3013 

on  discontinuance  on  answer  of  title  to  real  property 2$>r)4 

on  dismissal  when  title  to  realty  pleaded  by  plaintin 2$>56 

in  action  of  replevin 3075 

on    demurrer    3077 

amount  limited    3076 

taxation 3078 

increased    costs   in    actions    on    official    acts 3079 

on  judgment   for  one   of  several   defendants 3080 

recovery    of    costs    wrongfully    collected 30hl 

on  decision   for   person   answering   in   proceeding   for   sale   of 

stray 3096 

on  transfer  of  action  to  another  justice 3152 

in  action  on  judgment 3154 
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Coats  —  Co  Di  tinned. 

XIV.  In  justices*  courts — Continued. 

guardian  ad  litem  of  infant  plaintiff  liable 2^ 

?uardian  ad  litem  of  infant  defendant  not  liable ^ 
ees   on  attachment   for   defaulting   witness ^^ 

payment  of,  on  service  of  notice  of  appeal 3(^ 

setting  off  costs  and  recovery  on  determination  of  appeal ....  SE6 

costs    below    included    in    disbursements    on    appeal 3D^' 

of    appeal     when    new    trial     ordered ^*^ 

to    whom    awarded    on    appeal 5*5 

amount    of    costs    on    appeal ^ 

award    of,    on    new    trial    on    appeal 5*^ 

amount    on    new    trial    on    appeal 3"'^ 

on  offer  to  compromise  after  return  on  new  trial ^' 

New  York  municipal  court. 

on    appeal    to    supreme    court 3213 

Brooklyn  justice's   court. 

on  removal  of  action  to  county  court  of  Kings 9^ 


Counterclaim. 

See,  also,  **  Pleading." 

answer    may    set    up 5W 

when     allowed     S('l 

in  actions  on   assigned  claims ^ 

by    trustee    5C 

by  defendant  sued  in  representative  capacity ^ 

on    decedent's   debt    in    action    by    executor,   etc ^ 

limitation    of    action    must    b«    pleadcrd    in » 

cannot  be  founded  on  title  barred  by  adverse  possession 3^ 

on    cause    barred    by    limitation *! 

several    counterclaims    may    be    pleaded ^ 

each    to   be   separately   stated ^ 

equitable    counterclaim    may    be    pleaded *^ 

verification    of    counterclaim    only ^ 

provisional    remedies    on    ^ 

plaintiff's  offer  jto  compromise ^ 

m  action   for  divorce   or  separation ^^ 

in    action    to    charge   joint   debtor    not   served ...IV 

demurrer   to,   see   **  Demurrer." 

reply;   contents    "M 

judgment  for  failure  to   reply *^ 

reply   may   set   up  two   or   more   avoidances ~i 

striking  out  for  disobedience  to  order  for  discovery  of  books,  etc  w 

deemed    action    for   purpose    of   trial    by   jury ^ 

judgment     on -'• !S 

demand    for    affirmative    relief    on X ^ 

judgment    for    affirmative    relief   on « ■  •   ^ 

on  counterclaim  for  less  than  plaintiff's  demand *r 

execution    on   j udgment   against   executors,    etc ** 

In  New  York  ctty  court.  „.i 

what    may    be    pleaded ^ 

In  justices'  court.  ^ 

answer  may  set  up ^ 

when   allowed   zZ 


demurrer ^^ 

of  party  suing  or  sued  in  representative  capacity.... - v  S2 

when  neglect  to   plead   bars  action 2W>.  gj 

judgment ^ 

in    summary-   proceeding   to    dispossess ..•**> 
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Dounties. 


seal   of   county  clerk  seal   of  county 28 

proof  of  acts,  resolutions,  etc.,  of  supervisors 941 

excepted     from    judicial    supervision 1804 

not  subject  to  action  to  dissolve  or  annul  corporation 1804 

preference   of  actions  by  or  against 791 

jurors  not   disqualified   because   residents  or   taxpayers 1179 

order  of  arrest   in   action   for   funds,  -  etc.,   of 549 

attachment  in   action   to   recover   funds   of 637 

action    by    state    to    recover    public    funds,    see    "  Municipal 
Corporations." 

excepted   from  jurisdiction  of  justice's  court 2q63 

supervisors   need  not   give  security   on   appeal 1313 

taxpayer's    action    to    prevent    illegal    acts 1926 

officers    may   sue   on   cause    arising   before    term 1926,  1928 

action  against  officers  on  causes  arising  before  their  term.  1927,  1928 
jurisdiction  of  justice's  court  over  actions  by  or  against  officers.  2865 
costs  when  action  brought  by  state  tor  benirtit  of  county 3243 

County  charges. 

printing   of   calendar 20 

expenses  of  proceedings  to   remo.e  attorney 68 

stenographers'    salaries,    fees,    etc 88 

salaries  of  criers,   interpreters,   and  court   attendants,    in 

Queens    county    91,  94,       96 

salaries    of    stenographers 358-361 

compensation  of  clerks  in  surrogate's  office 2491,  2492 

books  for  record  of  notices  of  pendency  of  action 1672 

Comnty  Clerk. 

when    included    in    term    "  clerk  " 8343 

seal  is  seal  of  supreme  and  county  courts 27 

is  seal  of  county 28 

provision    for    new    seal % 30 

appointment  of  special  deputy  clerks  to  attend  terms 89 

destruction  of  papers  by  order  of  court 21 

designation  of  new  jail  to  be  filed  with 136 

to  serve  designation  of  jail   on  sheriff 137 

certificate    of    sheriff's    election 182 

annual   return  of  changes   of  name 2418 

duties  in  foreclosure  by  advertisement 2390,  2399,     2403,  3304 

judgment   book;    entry   of   judgments 1230 

docket  books:   docketing  judgments 1245-1272 

entry,   etc.,   of  judgment   by   confession 1275,  1276 

docketing  transcrint   of  justice's   judgment 3017,  3021,  3022 

judgment  oi  Albany  city  court  and  Troy  justice's  court.  3225 

authentication  of  transcript  from  justice's  docket  book 939 

issuing  execution  on  justice's  judgment 3043 

homestead    exemption    book 1396 

record    of   certificates   of    execution    sales 1439 

notices  of   pendency  of  action 1672,  1674 

orders  api>ointing  receivers  in  supplementary  proceedings.  2470 

wills    of    real    property 2622 

to  make  and  certify  to  searches 961 

without  charge  to  certain  state  officers 8290 

subpoena  duces  tecum  to  produce  records... 866 

fees   generally 8304 

in   New   York  and   Kings   county 3306 

to  be  taxed  on  demand 3287 

salaried  clerics  to  account  for  fees 3286 

fees  of,  for  entries  of  moneys  deposited  with  county  treasurer.  d306a 
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County  Co-operative  Inmi ranee  Companies. 

change    of    name..** 2111.  2113k  2111 

Connty  Court. 

construction  of  provisions  relating  to Stt 

new  trial  in,   on  appeal   from  justice's  court,  see  "Justicb  ov 
THE  Peace;"  **  New  Trial." 

costs  when   several  actions  brought  on   same  instrument 3231 

appeals   from,   to   appellate   division 1340,  1S3T 

to  supreme  court,  judgment,  where  to  be  entered ....  IZCt 

I.  Constitution  of  coukt. 

a   court   of   record 2 

seal  of  county  clerk  is  seal  of  court ._. 21 

always   open    for   business ^ Si5 

justice  of  supreme  court  may  make  orders  in S4 

county  judge  of  another  county  may  make  orders ^4 

appointment    of    terms 355 

place    of    holding    terms 355 

adjournment   of   term    to   another   place 3j5 

publication    of    appointment   of    terms 35€ 

drawing  and  notification   of  jurors 337 

clerks  to   county   judges   of  Kings 3^ 

appointment   and   compensation   of   stenographers STtS.  3^ 

stenographers   for,   in    Kings   and   Queens   counties... 330 

interpreters  for,  in  Kings  county 360 

II.  Jurisdiction. 

jurisdiction 3^ 

residence    of    domestic    cororation ^1 

jurisdiction   co-extensive   with    supreme   court 348 

may  send  process  to  any  county 347 

power    to    appoint    receiver 713 

may  authorize  guardian  or  committee  to  agree  to  partition..  V}0> 

over  applications  by  insolvent  debtors   for  discbarge,  excmiv 

tion,  etc 2150.  2188.  23M 

appointment  of  trustee   for  criminal   prisoner 2219 

over  person  and   property  of  incompetent  persons 340^  233^) 

proceedings    for   change   of    name 24K' 

new  action  after  plea  of  title  to  realty  in  justice's  court....  29fiS 

account   of   district  attorney   to 19i?§ 

non-resident   plaintiff   to   give   security    for   costs 32(^  rEM9 

costs  in  Kings  county  when  recovery  under  $250. 3^£28 


III.  Powers  and  duties  of  county  judgk. 

if  judge  disqualified,  sfiecial  proceeding  to  be  continued  in  ad- 
joining county 53 

has  powers  of  justice  of  supreme  court  at  chambers 241 

possesses  power  of  supreme  court  justice  over  actions  in. .  .  .  34S 

disability    of   county    judge $42 

may  appoint   temporary  court-house 43 

designation  of  temporary  jail  by 135,  136k  144 

laio 


C?<»viit7  Court  —  Contlimed. 

III.  Powers  and  duties  of  county  judge  —  Continued. 

to  attend   drawing:  of  jurors 1044,  1046 

when  to  act  as  surrogate   during  vacancy  or  disability 2478 

when  and  where  to  hold  surrogate's  court 2r)()5 

compensation   when   acting  as  surrogate 2485 

ex  parte  orders  bv 772,     773 

may  make  order  tor  service  of  summons  by  publication 440 

may   grant   order   of   arrest ijoO 

power  of  judge   in  special  proceedings 840 

to    remit    forfeited   recognizances ._^. . .   3^0,     «351 

to  remit  fines  and  penalties 3r>0,     351,     3r>3 

notice  of  application  to  remit  fine  or  penalty....   3r>?. 

costs    on    remission 352 

discharge  of  person  imprisoned  for  non-payment  of  fine.     353 
to  discharge  witnesses  arrested  in  violation  of  privilege.     8<)2 

to    grant    order   to   take    deposition    within    stale 872 

to  jfrant   order   to   take   deposition   without   state 880 

to  issue  sub|Kena  for  witness  on  deposition  to  be  used 

without  the   state 015 

to   issue    habeas   corpus  to    testify ...2009-2011 

to    issue    habeas   corpus   or   certiorari    to    inquire,    etc.  2017 

2018 
to  issue  warrant  to  bring  up  prisoner  about  to  be  re- 
moved     2054 

to  take  bail   pending  appeal   on   habeas  corpus  or  cer- 
tiorari   2000.  2061 

when  holding  court  in  another  county 356 

duty  to  issue  habeas  corpus  or  certiorari  without  application.  2025 

summary   proceedings    to    dispossess   before 2234 

supplementary    proceedings    may   be   brought   before...  2434,  2553 

IV.  Removal  op  actions  to  or  from. 

to  supreme  court  on  disability  of  county  judge 342 

to  supreme  court  to  change  place  of  trial 343 

effect  of  order  of  removal 344 

appeal    form    order   of   removal  ^ 344 

stay  of  proceedings  to  permit  removal 345 

process,   undertakings,   etc.,   not   impaired   by   removal 346 

to,   from  local  courts  of  Hudson,  Utica  and  Oswego 3200 

from  justice's  court  to  Kings  county  court 2934 

Cotintr  Treaaurer, 

fines,   recognizances,  etc.,  collected  by  district  attorney  to  be 

paid  to 1967 

may   apply  fpr   appointment   of   temporary   administrator 2596 

fees  .   a'ffil 

provisions  relating  to   sheriff's  bond  apply  to  actions  o«  bond.  1889 

to  exercise  powers  of  coroners  in  Erie  county 181a 

fees    of    county    clerk    for    entries    of    moneys    deposited    with 
county  treasurer 8306a 

Cowrt  funds. 

to    receive    money   paid    into    court 745 

transfer   to 744a 

deposit    with    » 747 

transfer  from , 747 

title   to    securities    representing , 749 

Action    by,    on    securities 749 

transfer  of   securities   on   death,   etc 750 
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Connty  Treasurer  «  Contlnmed. 

Court   funds  —  Continued. 

books  of  account T5S 

annual  report 7^ 

to  receive  money  paid  into  surrogate's  court 26B9 

service  of  order  to  pay  money 18S7 

leave  to  sue  on  bond  for  failure  to  pay  money,  etc ^^^ 

commissions  on  money  paid  into  court 3S21 

Court  of  Appeal*. 

I.  Powers;  terms;  officers,  etc 

a   court   of   record ? 

seal  continued    27 

governor  may  change  place  of  holding 3^ 

judge  not  disqualified  when  policyholder  of  insurance  company.  -K 

power  to   make   rules 1^ 

times  and  places  of  holding  terms 1^ 

may  be  held  in  any  building 197 

adjournments 197 

appointment  of  officers 1^ 

clerk  of  court  to  give  bond 199 

to   take   oath 1« 

office I^ 

to  appoint   deputv tSCx 

powers  and  oath  of  deputy  clerk '^^ 

clerk  may  employ  assistants d'l 

appointment  of   special   deputy   clerk 2iH 

of  clerks  for  judges '3(2 

offices  for  judges 'JC 

reports  of,  see  "  State  Reporter." 

.  fees  of  clerk 330l> 

clerk   to   account   for   and   pay  over   fees 33^ 

II.  Jurisdiction. 

appeal   from  final  judgments  and   orders 1^ 

appeals  from  orders  granting  new  trials  on  exceptions l^J 

questions  allowed  and  certified  by  appellate  division iSO 

no  appeal  in  actions  in  other  than  supreme  court,  etc..  unless 

certified W 

from  unanimous  judgment  of  affirmance  in  certain  cases, 

unless  allowed    Wl 

limited   to   review   of  questions   of   law 191 

decision  that  finding  of  fact  is  supported  by  evidence l^^ 

III.  Appeals  to.     See  "  Appeals. — III.     To  court  of  appeals." 

Court  of  Claims. 

See  "  Board  of  Claims." 

I.  Constitution;  judges;  officers,  etc. 

a  court  of  record 2 

constitution    of    . *^ 

commissioners  abolished ^ 

judges ^ 

additional ^ 

appointment  of  clerk    286 

of    stenographer    2? 

of   attendant    2 

seal 3J 

sessions  .  .  . ^ 
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Court  of  Claims— Contlniied. 

L  Constitution;  judges;  officers;  btc. —  Continued. 

when  to  view  premises 268 

sheriff  to   furnish   rooms 268 

Attendance  of  sheriff  at  sessions 268 

fees  of  sheriff  for  attending^  sessions.  . 268 

expense  of  procuring  testimony   on  commission 272 

report    to   legislature 271 

annual    report   to    comptroller 273 

compensation  of  judges 279 

of  officers    280 

assignment   of   judges   for   canal    appropriation   claims 283 

II.  Jukisdiction;  PKOCBDiTms;  dbtbbmination. 

jurisdiction    264 

notice  of  intention  to  make  claim 264,  270 

rules    265 

procedure   2<*5 

attorney-general    to    represent    state 270 

superintendent  of  public  works  to  assist  in  canal  claims....  270 

canal   claims   to   be   filed   with   superintendent 270 

compromise    270 

consolidation ;    intervention,   etc 281 

substitution    of    parties    281 

may  order  additional  parties  brought   in 2S1 

summons  or  citation  to  additional  parties 2S1 

service    of    summons    or    citation 281 

power   to   render   judgment   against   parties   summoned 281 

calendar;    canal    appropriation    claims 284 

record  of  proceedings 271 

new    trials 265 

costs 274 

judgments 269 

interest  on  judgments 269 

payment  of  judgments 269 

judgment  bars  further  claim   or  demand 269 

execution  on  judgment 269 

lien  of  judgment  on  real   property 269 

docketing  judgments  of,  in  county  clerk's  office 269 

vacating  and  modifying  judgments 265 

III.  Appeals  from. 

from  orders  and   judgments 275 

time   of   taking  appeal. 276 

notice  of  ap(>eal 276 

service  and  settlement  of  case 277 

practice 275 

questions    reviewable    275 

preference  of  appeals 278 

judgment 275 

Court-HoiiBe. 

sale  of  liquors  in,   prohibited 32,  2^ 

change  of  place  of  holding  court ^38-^8 

designation  of  temporary 43 

trial  elsewhere  than  at  court-house 37 

Courts. 

See,  also,   "  Officers." 
judges,  see  "  Tudges." 
rules  of,  see      Rules." 
punishment  of  contempt,  see  "  Contempt  of  Couir.** 
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Gomrta  —  Contlniied* 

I.   GeNXSAL  PROVISION!, 

referred  to  in  this  act •••..• ••    ^^ 

jurisdiction  and  powers  continued ^ 

sittings  to  be  public,  except,  etc .••••     ' 

not  tc  sit  on  Sunday,  except,  etc ^ 

adjournment  on  Saturday  to  be  over  Sunday ^ 

action,  etc.,  not  discontinued  by  vacancy  in  judge ^ 

judge  out  of  office  may  settle  case  or  exceptions ^ 

special  proceeding  before  one  judge  continued  before  another 

in  New  York  and  Kings ' 

seals 27^ 

adiournments **■* 

failure  or  adjournment  does  not  abate  action,  etc ^ 

judges  not  to  practice j^ 

attendants 9^^ 

summons  must  specify ^ 

amendment  of  returns  by  subordinate  courts,  etc (^ 

what  included  in  '*  body  or  officer  "  in  provisions  as  to  cer* 

tiorari  to  review,  etc 21« 

II.  Courts  of  record. 

enumerated ...« t 

power  to  issue  subpoenas  to  witnesses. I 

to  administer  oaths  I 

to  make  new  process  and  forms  of  proceedings ^ 

seals  in  use  continued '' 

rooms,  fuel,  etc.,  to  be  furnished ^ 

liquors,  etc.,  not  to  be  sold  in  court-house ^ 

punishment  for  sale  of  liquors *? 

adjournment  to  future  day ^ 

of  term  for  absence  of  judge ^ 

of  term  by  direction  of  judge 2 

trials  elsewhere  than  at  court-house 5 

governor  may  change  place  of  holding 38,  ^ 

judge  may  change  place  of  holding J? 

adjournment  of  actual  session  to  another  place ^ 

change  of  place  for  holding  in  city  of  New  York ^ 

trial  commenced  may  be  continued  beyond  term .^ 

trial  terms  for  actions  on  contract ^ 

appointment   of   criers    S 

sheriff  to  act  as  crier Jj 

attendants  ^i; 

compensation *li: 

clerks  of  judges  disqualified  as  refetees,  commissioners,  etc.  •  1^' 

III.  Courts  not  of  record. 

enumerated ^ 

limitation  of  action  on  judgment  of ^ 

attempt  to  commence  action  in,  under  statute  of  limitations.  •  •   ^ 
jurisdiction  of  action  to  foreclose  Hen  on  chattel "^* 

of  seizin,  when  cause  of  action  accniea  for  breach S 

against  incumbrances,  when  cause  of  action  accrues  for  breach.   3W 

Creditor. 

of    decedents,    see    "  Decedents'  Estates;  "  "  £xbcutou  ^ 
Administrators."  ^^ 

term  defined  in  surrogate's  practice , 2 

publication  of  order  to  present  claims •* 
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Crt'Aifnrm*   Actions. 

I.   By  judgmext  creditor  to  discover  and  apply  property. 

jurisdiction  of  county  court S40 

maintainable  on  return  of  execution  unsatistied 1871 

to  reach  surplus  value  of  homestead 140*i 

to    enforce    execution    for    necessaries,    wages,    etc.,    against 

earnings,  trust  income,  etc. 1!^1 

does  not  lie  against  domtatic  corporation 1879 

relief  procurable  in   1871 

joint  property  may  be  reached 1871 

property  exempt  from  execution  cannot  be  reached 18'i9 

truftt  fund  created  by  third  person  cannot  be  reached 1879 

earnings  vithin  sixty  days  cannot  be  reached 1879 

to  what  county  execution  must  have  issued ' 1872 

what  property  may  be  reached 1873 

interest  in  executory  contract  for  land  may  be  reached 1874 

how  interest  in  land  contract  applied 1875 

temporary  injunction  restraining  transfer  or  payment 1876 

receiver  may  be  appointed 1877 

how  discovery  compelled 1878 

cancellation  of  notice  of  lis  pendens  on  security 1674 

n.  Against  debtor's  next  of  kin,  legate^  ueir  oe  devises. 

when  action  lies  1837 

excepted  from,  jurisdiction  of  justice's^  court 2863 

neglect  to  present  claim  does  not  impair  right  of  action 1837 

Against  legatees  and  next  of  kin. 

"next  of  kin"  defined 1870 

may  be  against  one  or  all 1838 

apportionment  of  recovery  among  defendants 1839 

apportionment  of  costs  among  defendants 1839 

sheriff's  fee  on  execution  may  be  taxed  against  each  de- 
fendant   1839 

recovery  against  one  only  limited  to  proportionate  share.  1840 

requisites  to  recovery  against  legatee 1841 

action  against  preferred  or  deferred  legatees 1842 

requisites  to  recovery  against  preferred  legatees 1842 

Against  heirs  and  devisees. 

liability  of  heirs  and  devisees 1843 

not  to  be  brought  within  three  years  of  death  or  issuance 

of  letters 1844 

stay  pending  application  to  sell  realty  to  pay  debts 184.5 

dismissal  on  decree  for  sale  of  realty  to  pay  debts 1845 

election   to    prosecute   action    notwithstanding   decree    for 

sale  of  realty  to  pay  debts 1845 

action  to  be  joint   1846 

recovery  to  be  apportioned 1847 

requisites  to  recovery  against  heirs 1848 

account  of  executor,  etc.,  evidence  of  insufficiency  of  as- 
sets   1848 

requisites  to  recovery  afrainst  devisee 1849 

recoveries  from  personalty  to  be  deducted 1850 

recoveries  from  heirs  to  be  deducted  from  recovery  against 

devisees 1850 

complaint  must  describe  lands  with  common  certainty  and 

state  value.  .      1851 

judgment  to  direct  collection  from  realty  not  aliened  by 

defendant 1852 

lien  of  judgment  on  realty  not  aliened  by  heir  or  devisee.  1852 
judsment  not  lien  on  realty  aliened  before  filing  of  notice 

of  lis  ifendens 18B3 

personal  judgment  when   land  aliened 1854 

action   not  suspended  by   infancy 1858 
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Credltora'  Aetlona  —  Continued. 

II.  Against  dbbtok*s  next  op  kin,  lbgatkb.  Bra— C(mtlntte*4 

Against  heirs  and  devisees  —  Continned. 

execution  against  infant  suspended  for  one  year...   .. 
liability  for  debt  expressly  charged  on  realty  not  affected.  186i 

General  provisions. 

preference  among  debts  of  decedent 1SB5 

unpaid  prior  claims  exceeding  value  of  property  a  defence.  1866 
recovery,  proportionate  only,  when  equal  claims  exist . . .   1854 
defendant  entitled  to  credit  for  prior  or  equal  claims  paid.  1S67 
relief  when  defendant  takes  or  inherits  in  more  tiian  one 
capacity. 1860 

Crier. 

not  to  practice  as  attorney tt 

appointment  of,  for  courts  of  record 91 

sheriff,  etc.,  may  be  required  to  act  as 95 

need  not  attend  trials  at  chambers 239 

at  term  of  appellate  division 2tt 

Crimes  and  Crlmlnala. 

punii^hment  of  crimes  created  by  act 3319 

See,  also,  '*  Misdemkanob. 

I.  Criminm.  actions. 

.  criminal  action  defined 3336 

civil  and  criminal  remedies  not  merged IfSA 

trial  may  be  continued  beyond  term 45 

preference  of ?90 

civil  pleading  not  to  be  used  as  proof  in 623 

deposition  in,  for  use  without  the  state ,  .  914 

privilege  of  physician,  etc.,  when  crime  committed  on  infant.  834 

^1    Care  o?  pROPERTr  of  criminal  pkmonbb. 

applicat  ion  for  appointment  of  trustee 2219 

when  application  may  be  made 2219 

to  what  court 2219 

who  may  apply ^S^ 

creditor  applicant  to  relinquish  security SSt 

contents  and  verification  of  petition 

subpcena  to  enable  petitioner  to  make  petition. . 
copy  of  sentence  io  be  presented  with  petition.. 

affidavit  of  petitioner 2223 

order  appointing  trustee   2224,  2225 

order  to  show  cause 2234 

service  of  order  to  show  cause 2224 

hearing  on  return  of  order  to  show  cause , 

payment  of  debt  or  security  therefor 

title  vested  in  trustee   

exemplified  copy  of  order  may  be  recorded  as  deed.  ^^ 

removal  of  trustee ^SI 

appointment  of  new  trustee. 2237 

support  of  wife  and  family 

surrender   of   property   by  trustee   on   death    or   discharge  of 

prisoner 

applicable  to  prisoners  sentenced  before  enactment 

III.  Civil  remedies  by  and  against  criminals. 

convicted  prisoner  to  give  security  for  costs  as  plalntifiF.  8268, 

relief  of  bail  on  arrest  of  defendant  for  crime 

deposition  of  person  under  sentence  for  felony ,_^ 877 

habeas  corpus  to  bring  up  prisoner  to  testify, 
Coarwi.*^ 
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C?rim«a  and  Crlmlnala  —  Conttnved. 

III.  Civil  remedies  by  and  against  ceisixnals  —  Continued. 

attachment  in  contempt  not  to  Issue  against  prisoner 2278 

habeas   corpus   to  produce  prisoner   to  answer   for  contempt 

punishable  civilly ^ 2278 

prisoner  may  be  committed   for  civil  contempt  on  discharge 

from  custody 2282 

prisoner  produced  on  habeas  corpus  to   answer  for  contempt 

to  be  remanded -^  • 2282 

civil   punishment    for  contempt   does   not  bar   indictment   for 

same  misconduct • • 2287 

IV.  Disqualifications  and  disabilities. 

suspension    or   removal   of  attorney   on   conviction 67 

conviction    of   infamous  crime  disqtialifies  as   executor 2?V&1 

incompetent  to  receive   letters  of  administration 2564 

conviction   does  not   disqualify   witness 832 

may  be  used  to  impeach  credibility  of  witness 832 

witness  not  required  to  give  testimony  tending  to  accuse  of..     837 

disability  by  imprisonment  to  move  to  vacate  judgment 1201 

new  trial  of  action  to  determine  claim  to  real  property  when 

defendant  imprisoned 164ft 

imprisonment  interrupts  limitation  of*  action  for  real  property.  S75 
disability  by  imprisonment  for  crime  excepted  from  statute  of 

limitations. 396 

exception  of  imprisonment  from  limitation  of  action  for  dower.  1506 
limitation  of  time  to  apply  for  certiorari  to  review  determine)- 

tion ^ 2125,  2126 

Crimiiial  ConT'ersatlon.  ^ 

included  in  term  "  personal  injury  " 3343 

sittings  of  courts  may  be  private 5 

competency  of  plaintiflTs  wife  to  testify 831 

limitation  of  actions   384 

costs  when  recovery  is  less  than  $50 3228 

jurisdiction  of  justice's  court 2863 

deemed  assets  in  hands  of  executor,  etc 2672 

Croaa-Actlona. 

leave  to  defendant  to  commence 760 

jurisdiction  of 760 

original  and  cross-actions  to  be  tried  together 760 

removal  of  original  action  to  court  where  cross-action  pending..  760 

CraeltT* 

ground  for  separation 1762 

tenant  b^,  necessary  party  in  partition 1538 

division  in  partition  when  curtesy  exists  in  undivided  share 1553 

action  for  waste  against  tenant  by 1651 

acceptance  of  gross  cum  on  sale  for  decedent's  debts 2793 

D. 
DsiiBsiflreN. 

I.  Assessment  op.    See,  also,  "  Assessment  of  Damages." 

rate  recoverable 1208 

jury  to  assess,  in  action  for  money 1183 

on  default  «. 1216 


Dauavcs  —  Contlntied. 

I.  Assessment  of  —  Continued. 

notice  of  assessment  to  defendant  in  default • I2t9 

demand  for  notice , .••• ISIS 

motion  for  new  trial  for  excessive,  etc ••••••.••...    S66 

on  judgment  absolute  of  court  of  appeals .•••• ISl 

IL  Mitigation. 

evidence  in  mitigation  at  inquest •...•.•  SM 

pleas  in  mitigation 598 

proof  of  mitigating  circumstances  in  libel  and  slander 5S5 

pleading  matter  in  mitigation  of 90& 

HI*  Rbcovkey  in  actions  and  special  feocskdikgs. 

limitation  of  actions  for  injury  to  property  or  person 3S24tiC* 

of  action  for  encroaching  wall \^ 

order  of  arrest  in  action  for 549,    SS6 

when  part  only  of  statutory  penalty  recoverable 1808,  1961 

special,  need  not  be  alleged  or  proved  on  slander  of  female. .  190S 
action  barred  by  payment  of  fine  on  contempt  imposed  as  in- 
demnity   22M 

measure  in  action  for  causing  death  by  negligence l9f^ 

on  vacating  injunction • •••••• ^7,  633,    684 

Offtr  to  liquidate. 

offer  conditionally. ••••••••••• •>••••    TM 

refusal  of  offer •• ••••*••••• •••..    TS7 

costs  on  refusal  .••••••• ••••••••••••••••• 737 

Vexatious  suits, 

in  name  of  fictitious  party •••.«•• ••••••  1900 

in  name  of  another «...  1900 

treble  and  increased  damages  for •••• IftA 

Against  witness. 

for  disobedience  to  subpoena •..•••••. 883,    8B8 

in  justice's  court • •••••••••• 2979 

On  bonds,  undertakings  and  recognisances, 

in  action  on  bond  for  jail  liberties 165 

measure • 167 

on  penal  bond  1915 

on  forfeited  recognizance 1968 

for  breach  of  bond  or  contract  in  action  in  N.  Y.  dty 
court. 316 

Dower. 

for  withholding,  may  be  recovered  in  action  for  dower. . .  lAOO 

measure. 1600.  I6f>l 

recoverable  against  grantee  of  husband 1^^^ 

when  property  claimed  in  severalty iWi 

against  heir  who  has  i^liened  land •  1603 

Misctment. 

what  recoverable , ISSl 

rents  and  profits  part  of M97 

satisfaction  of  damages   £or  encroadiittg   wall   transfm 
Htlf.  ,, , ,,„,..  14» 
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INDBX. 
Dai.m«irea  —  Continued* 

III.    BbOOVBKY   in  ACVIOKS  AKO  SPBCtiU.  noOtBDINOt'^OMlUllMd* 
Replevin. 

ascertaining  qn  default  ••... ••••• •  172ft 

verdict,  etc.,  to  atatie 172% 

for  d^reciation  of  chattel  by  defendant ••••...••  1722 

trustees  holding  over  without  consent ••••.•. 1664 

Nuhancei  .  •  1662 

Trustees  holding  pver  vnthout  consent ••••• ••  1064 

Action  to  determine  claim  to  retd  property, 

for  withholding  possesnon ••••••••••••••••••••  1644 

Uandamus, 

to  relator. •••••••• •••..  2088 

on  alternative  mandamus  •••••••••••••••••••••••  2088 


• 


Against  usurper  of  o&c§, 

action  fbr. , •• •••«•  19SS 

Action  by  state  for  public  funds, 

for  misappropriating  public  moneys  Test  In  p«opW 19f2 

By  strays, 

for  trespasses  by  straying  anhnals; 8086 

for  malicious  seizure  of  alleged  strays •••••• 8006 

for  willfully  setting  animal  at  large.  •• , 8009 

^tlre  wl)cn  several  animals  trespass ••••« 8109 

/«  justice's  court, 

jurisdiction  over  actions  for ••.•••,••••.•••• 2862 

in  replevin « •  •  • , .  •  2931 

must  be  fixed  by  verdict •• 2931 

liability  of  delinquent  witness* ••••.•••• «.  2979 

XV«   Fo«  OFFICIAL  OR  QUASI-OFFICIAL  ACTS. 

for  irregularity  in  sale  of  realty  on  execution 1436 

for  taking  exempt  property,  are  exempt  from  execution 1394 

for  bribing  or  making  gift  to  juror 1194 

against  juror  for  taking  gift  or  bribe 119.3 

measure  of,  for  escape  of  prisoner  committed  for  contempt...  157 

for  escape  of  civil  prisoner • • 158 

V«  DOVILS;    TREBLE    AND   INCREASED. 

jnrv  to  find  single,  and  court  to  increase « 11 84 

decision  or  report  to  specify  single,  and  direct  judgment  for 

Increased.  .  ,  1020 

increased  damages  not  to  carry  increased  costs. 3257 

double,  for  concealing  or  withholding  attached  property. 708 

treble  for  failure  to  separate  prisoners , 125 

for  arrest  of  witness  in  violation  of  privilege 863 

for  waste. •«••••• 1655 

for  waste  in  action  against  co-tenant. 1656,  1658 

«r  single  for  cutting  trees,  etc ^ 1668 

for  forcible  entry  or  detainer 166^ 

and  increased  damages  for  vexatious  litigation 190) 

lor  taking  illegal  fees 3282 

iai8 


INDEX. 


mistakos  in,  oured  bj  verdict,  etc,  and  Jttdgmciit. 
Deaflt. 


proceedings   to   discover   death   of   tenant   for  life,  lea  "Lint 
Tenant.  ' 

presumption  of,  from  absence  for  seven  years Stl 

disposition  of  lunatic's  property  on  death 2344 

surviving    executor    may    act ..•• 2563 

successor    appointed   on    death    of   sole   executor 2563 

death  of  witness  to  will  to  be  shown  on  probate 2^02 

proof  of  handwriting  of  deceased  witness,  to  will 2i>12 

I.  Action  for  oamaces  for  causing. 

warrant  of  attachment   may   be  granted €Xf 

contributory    negligence,    pleading,    burden    of   proof 841t) 

right    of    action    conferred IdiC 

who    may    maintain ..190^ 

limited  to  two  years 1909 

for  whose  benefit 1908 

"next  of  kin"  defined...- 1870,  19f6 

measure  of  recovery 1904 

interest  to  be  added  from  date  of  death 196l 

excepted  from  jurisdiction  from  justice's  court 2SR^ 

no  appeal  to  court  of  appeals  from  unanimous  affirmance. ....    191 

n.  Effect  on  pending  actions  and  frocbbdings. 

1.  Of  judge. 

continuance  of  special  proceeding  before  successor. . .  52,      88 

filing  undertaking  on  death  of  justice 8002 

hearing  appeal  without  return  on  death  of  justice 3066 

proof  of  proceedings  before  deceased  justice  of  peace. . .  •    940 
proof  of  judgment  after  death  of  justice S15S 

2.  Of  attorneys. 

proceedings  on. fB 

service  of  notice  of  appeal,  when  attorney  dead ISCB 

8.  Of  parties.    See,  also,  "  Abatement  and  Revival. " 

general  provisions  not  to  affect  special  provisions T62 

testimony  of  deceased  person  at  former  trial flSO 

estate  ot  party  jointly  liable  not  discharged. 758 

exoneration  of  bail  by  death  of  defendant 861 

of  member  not  to  affect  action  against  unincorporated  so- 
ciety   1920 

cause  of  action  in  replevin  survives 1796 

action  for  wrong  not  abated  by  death  after  verdict,  etc...  184 

court  may  -order  action  abated 761 

no  extension  of  time  within  which  action  is  to  abate 764 

extension  of  time  to  continue  action  prohibited 784 

continuance  by  or  against  survivors 75S 

on  death  of  sole  party 757 

successor  of  public  officer,   receiver  or  trustee  may  con« 

tinue 766 

substitution  of  successor 766 

proceedings  to  bring  in  party. 780 

substitution  on  death  of  party  to  partition 1588 

•cverance   of   action   on    death  of  defendamt  jointly  and 

severally  liable 758 

of  ejectment  on  death  of  plaintiff  or  defendant....  1682 

1220 


INDEX. 

Demtlt  —  Continued. 

II.  Effect  on  fending  actions  and  proceedings.-^  Continaed. 

3.  Of  parties- — Continued. 

verdict,    etc.,    after   death   void 785 

judgment  by  confession  not  to  be  entered  after  defend- 
ant's death   1275 

judgment  to  be  entered  on  death  after  verdict,  etc 763 

entry  'of  judgment  after 1210 

effect   of   entry   of   judgment 1210 

extension  of  time  of  heir,  etc.,  to  move  to  set  aside  judg- 
ment    V85 

motion   to   set   aside   judgment   after 1284 

extension  of  time  of  heir,  etc.,  to  appeal 785 

appeal   after   death  of   adverse  party 129/ 

failure  to  substitute  on  death  of  party  p<!nding  appeal . .  1296 

order  of  substitution 1290 

appeal  from  surrogate's  court  after 2it>8 

proceedings  in  surrogate's  court  on  death  pending  anneal.  ^<o6 
revocation   of  submission   to  arbitration   by  death  before 

award 2382 

proceedings  in  arbitration  on  death  after  award 2382 

4k  As  affecting  executions. 

'-  new  execution  on  death  of  debtor  after  arrest 1403 

homestead  exemption  continues  after  death  of  owner...  1400 

1403 

issuance   after  death   of  judgment  creditor 1376 

issuance  and  levy  after  death  of  judgment  debtor. .   1379-1381 
leave  to  issue  for  possession  of  real  property  after  death 

of  defendant 1376 

enforcing   execution    on   death    of    sheriff 1388 

conveyance  on  death  of  sheriff  after  sale  on  execution..  14 < 5 

on  death  of  coroner,  etc.,  after  sale  on  execution.  1478 

Debts. 


Iff 


of  deceased  person,  see  ".Decedents'  Estates.' 

term  defined  in  surrogate's  practice 2768 

Decedents'  Estsitea. 

See,  also,  "  Surrogate's  Court." 

jurisdiction    of    surrogate    over 2510 

•*  person     interested  "     defined 2/68 

estate  of  incompetent  to  be  administered  as  if  no  committee  ap- 
pointed  .••.•••  2344 

appointment  of   receiver  pending  action   for  partition,   distribu* 

tion   or   to   construe   or   establish   will 1860 

action   for  share  of  witness  to  will  excepted   from  jurisdiction 

from    justice's    court 2863 

action  for  share  of  child  born  after  will  excepted  from  jurisdic- 
tion   of    justice's    court 2863 

L  Proferty  and  assets. 

1.  Inventory  and  appraisal. 

liability  of  executor,  etc.,  for  uncollected  demands  in- 
cluded   in    inventory 1833,  1834 

when  inventory  may  be  contradicted  in  action  by  or 
against    executor,    etc 1832,  1834 

1281 


INI>EX. 

Decedcii<N'  Entaten  —  Contlnved. 

I.  Propekty  AMD  ASSETS — Continucd. 

2.  Partition. 

when  executors  or  administrators  necessary  parties 1S3S 

direction  for  sale  free  from  lien  of  debts l'^^ 

payment  into  court  on  sale  in  partition  free  from  debts.  1^ 
withdrawal  of  shares  of  proceeds 153& 

II.  Claims  and  debts  against. 

judg^ient  entered  after  death  of  party  establishes  debt ISi 

decedent's    realty   not  bound   by   judgment   against  executor, 

unless,    etc._ I^» 

judgment  against  heir  or  devisee  bars  action  against  executor,  l**-! 

no   execution   against   decedent,   except,   etc 1^ 

issuance  of  execution  by  leave  against  decedent's  property....  13t0 

III.  Payment  op  legacies;  distribution. 

"next    of    kin"    defined 1SJ« 

action  by  child  born  after  will  or  by  witness  to  will  to  recover 

share     of    property 186? 

judgment  of  divorce  destroys  right  to  distributive  share.  17^  I'tt 

IV.  Creditor's  action  against  next  of  kin,  legatees,  heir|»  and 

devisees. 

when     action     lies 1S37 

excepted   from  jurisdiction   of  justice's  court 2^ 

neglect  to  present  claim  does  not  impair  right  of  action....  1^ 
Against  legatees  and  next  of  kin, 

"next    of    kin"    defined OT 

may  be  against  one   or  all IS^^^ 

apportionment   of   recovery   among   defendants 1^ 

apportionment    of   costs   among   defendants l^CS 

sheriff's    fee    on    execution    may    be    taxed    against   each 

defendant 1S» 

recovery  against  one  only  limited  to  proportionate  share.  1^' 

requisites    to    recovery   against    legatee l*"^^ 

action   against   preferred- or   deferred   legatees 1^- 

rcquisites  to   recovery  against  preferred  legatees... ISfe 

Against   heirs   and   devisees. 

liability 2«« 

not  to  be  brought  within  three  years  of  death  or  issuance 

of   letters  .   . 1?*! 

stay  pending  application  to  sell  realty  to  pay  debts 1^^ 

dismissal  on  decree  for  sale  of  realty  to  pay  debts ^^ 

election  to  prosecute  notwithstanding  decree   for  sale  of 

realty ISfe 

must    be    joint ■•••  ^^^ 

recovery    to    be    apportioned 1^1 

requisites  to  recovery  against  heirs 1^ 

account    of    executor,    etc.,    evidence    of    insufficiency  of 

assets 1'^^ 

requisites  to   recovery  against  devisees 1^ 

recoveries  from  personalty  to  be  deducted 1^" 

recoveries    from    heirs    to    be    deducted    from    recovery 

against    devisees *  1^ 

complaint  to  describe  lands  with  common  certainty 1®^ 

judgment  to  direct  collection  from  realty  not  aliened  by 

defendant 1S» 

preference  of  lien  of  judgment  over  individual  debt  of 

defendant 1^ 

judgment  not  lien  on  reality  aliened  before  notice  ©^  '^  .- 

pendens  or  entry  of  judgment........ • 1°^ 
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Deeedenta'  Estates  <—  Continued* 

VI.  Cbeoitos*s  actjok  against  next  ov  Ktitp  STC— Contifitied. 

Against  heirs  and  devisees  —  Continued. 

personal  judgment  when  lands  aliened • 1S54 

action  not  suspended  by  infancy 1868 

execution  against  infant  suspended  for  one  year.  ......••  1868 

liability  for  debts  charged  on  realty  not  affected 1800 

General  provisionSm 

preference  among  debts  of  decedent 1866 

unpaid  prior  claims  exceeding  value  of  property  a  defence.  1806 
recovery    proportionate    only,    when    other    equal    claims 

exist 1866 

credit  for  prior  or  equal  claims  paid  by  defendant 18S7 

relief  when  defendant  takes  or  inherits  in  more  than  one  • 

capacity 1860 

Deeeit. 

as  ground  for  attachment 639,    637 

as  ground  for  order  of  arrest •••.••••• 649 

in  justice's  court   ..•«••  2886 

Deelalon. 

defined •••••  8843 

I.  Form  and  contents. 

on  reference  of  whole  issue,  report  of  referee  stands  as 1228 

what  to  contain  on  trial  of  whole  issues 1022 

must  state  facts  and  conclusions  and  direct  judgment 1022 

to  award  costs 1022 

requests  for  rulings  of  court 1023 

to  specify  single  damages  and  direct  judgment  for  double  or 

treble,    etc 1(^0 

on  trial  of  demurrer,  need  not  find  facts 1021 

to  direct  final  or  interlocutory  judgment  to  be  entered.   1021 
may  direct  final  judgment  on  failure  to  plead  or  amend .   1021 

in  ejectment  to  state  nature  of  plaintiff's  estate... 1519 

in  proceeding  for  voluntary  dis5K>lution  of  corporation 2426 

on  trial  of  issues  in  condemnation  proceedings 8367 

In  city  court  of  New  York. 

form   of 8173- 

demand  for  special  decision  stating  findings  of  fact  anJ 
law 8173 

II.  Rendition;  filing;  entry  op  jupgmsnt. 

time    limited    for   decision  of   motion    for   or   to   vacate    pro- 
visional remedy. « '719 

when  to  be  rendered  or  filed 1010 

in  action  for  divorce,  etc * 1774 

new  trial  for  failure  to  file  within  time  limited 1610 

eosts  upon  new  trial  for  failure  to  file lOlf 

rendition  of,  on  alternative  mandamus 2083 

time  for  filing  in  city  court  of  New  York 3173 

action  for  wrong  does  not  abate  by  death  after  decision  made.     764 

entry  of  judgment  on  death  of  party  after  decision 763 

void,  if  rendered    after  party's   death 766 

entry  of  judgment  on,  when  whole  issue  referred.... 1226 

faiterest  from  time  of  making  to  be  included  In  judgment 128R 

10  be  inserted  in  judgment  roll 1022,  1237 

1223  ' 
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INDEX. 

Deetalon  —  Continued. 

IIT.  Exceptions;  appeal.  'See,  also,  "  Exceptiokb.** 

notice  of  exception  to ••    ^ 

case  not  required  on  appeal  on  eicccptiona  to  dedakm S^ 

to  finding  ox  fact  not  supported  by  eridence • ^ 

Ifeolaratlons. 

See,  also,  "  Admissions." 
of  party  not  sufficient  ground  for  annulling  marriage.  ...• XIB 

D«eree. 

See  "  SuBEOOATE's  Couet." 

DeedN. 

See,  also,  "  Conveyances." 
appointment  of  guardian  by,  see  "  Guaediam." 

appointing  guardian   to  be  recorded 

conveyances  acknowledged  or  proved  admissible  in  ertdcnce. . 

record,  or  certified  copy,  admissible  in  evidence 695 

acknowledgment,  proof,  record  or  certified  copy  not  oonclusi-ve. .    988 
proof  on  oath  of  interested  or  incompetent  witness  not  sufiScicnt.    SB6 

demand   for   admission   of  genuineness   of 7S 

costs  of  proving  after  demand  for  admission  of  genuineness TV 

of  land  without  the  state  admissible  in  evidence,  when,  etc....    Ml 
exemplification  of  record  of  conveyances  without  the  state  ad- 
missible in   evidence M7 

recitals    in    as    to    heirship 81Ib 

effect  of  conveyance  of  property  of  infant  or  incompetent.  .  ■ .  2338 

sheriff's  deed  on  sale  of  realty  on  execution 1471-1473 

relates  back  to  time  of  sale  on  execution..... 144U 

Detenlt. 

when  clerk  may  enter  judgment  by 1212 

on  default  of  answer,  judgment  not  to  exce«l  demand  for  relief.  iSfft 
entry  of  judgment  by  clerk  on  verified  complaint 1213 

by  clerk  on  unverified  complaint 1213 

judgment-roll  on  entry  of  judgment  by 1237 

notice  of  application  for  judgment  on,  in  N.  Y.  city  court 3161 

no  appeal  irom  judgment  or  order  by 12M 

judgment  by  default  in  ejectment  conclusive  after  three  years. ..  153B 
title  in  partition  to  be  ascertained  before  interlocutory  judgment.  1545 
defendant  in  partition  cannot,  under  section  445,  defend  judg- 
ment on  service  by  publication 1557 

judgment  by,  in  action  to  determine  claim  to  real  property. . . .  1645 

recovery  of  dower  by  default  of  guardian  of  infant 16(16 

ascertaining  damages  on,  in  replevin 1729 

judgment  by,  in  matrimonial  actions 1774 

proof  on  default  in  action  to  annul  marriage 17SS 

in  action  for  divorce -  1757 

motion  for  new  hearing  on  interlocutory  reference  or  inqxiisi- 

tion 12S2 

relief    from TBI 

relief  within  one  year  against  judgm^ts,  orders,  etc 724 

In  justice's  courts 

new  trial  on  appeal  from  judgment  by  default 

plaintiff  to  prove  case  on  defendant's  default 

proof  on,   after   order  of  arrest 

1224 


IKDBX. 


See,  also,  "Amihdmbht;"  "Mistakb.** 

when  cured  by  verdict,  etc.,  and  judgment. 721 

supplying  defects  in  proceedings 722 

immaterial  errors  to  be  disregarded 728 

to  be  supplied  by  court 722 

power  of  court  to  amend  process,  pleadings,  etc 723 

in   surrogate's   court 2538 

Defemdanta. 

may  be  designated  by  fictitious  name 461 

designation  of  unknown  persons  as 461 

leave  to  commence  cross-action 760 

judgment  granting  affirmative  relief  to 1204 

two  or  more  executors,  etc.,  of  same  decedent  considered  one 
person 1817 

I.  Appkasancb  by.     See  *'  AppBASAircx." 
II.  Nbcbssaay  and  paopsK  pakties.    See  "  Partxbs."    - 

III.  DzpzNCEs  AND  PLEADINGS.    See  "  Answbb;  "  "  Countxsclazm;  •• 
"DBUUBass;"  "Pleading.' 
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D«llnltloiia. 

action 8333,  3343 

action  of  ejectment 3343 

affidavit  3343 

*'  annulled  **^  as  applied  to  warrant  of  attachment 3343 

assets 2614 

body   or   officer 2146 

clerk 3343 

contractor 8398 

counterclaim 501 

creditor  2768 

criminal  contempt  8 

debts , 2768 

decision   3343 

decree   2648 

determination 2146 

distinct   parcel    on   real    property 3343 

domestic    corporation    3343 

entry    of    judgment 1286 

failure    of    proof »41 

final   order   2548 

foreign   corporation    3M3 

general  anci  special  verdict 1186 

improvement    3898 

incompetent  persons 2.320 

inheritance   2768 

injury    to    property 3343 

intermediate    account    2768 

intestate   2768 

issues    963 

judge    3343 

judgment   1200,  3343 

judgment  creditor 3343 

judgment    creditor's    action 3343 

judicial  settlement 2768 

letters  of  administration   • 2768 
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INDB3L 

Deflnltloiis  —  Contlniied. 

lienor ••*. •••••• ••• 

laborer .••  tS*^ 

mandate 336 

materialman 8X1^ 

motion  . ^ 

next    of    kin 1870,  1905.  27* 

notify,  as  used  with  respect  to  jurors _. . .  -^-^ 

order 7bT.  .'w.r  • 

owner    SJi^  ^•^^ 

person    ^!^»> 

person    interested     -'•> 

personal    injury     '^^-i^ 

personal    property    -•■  * 

property 1 1:- 

puhlic    improvement ^-^ 

real    property    27«8,  33:»ii,  ::H* 

report "►r3 

resident,   for  purpose  of  jury  service  in   New   York  county ^'^* 

special    proceeding Z3A4,  5^45 

sub-contractor S5> 

surrogate ->> 

testamentary   trustee   ^/i^H 

trial    juror    2-43 

trial  jury 334=1 

trustee  of  express  trust 4* 

upon   the  return   of  a  citation 2T8S 

will 27fi!l 


Demanll. 

for  relief,  see  "  Answer;  "  "  Complaint;  •*  "  CouNTEacLAm.** 
notice  of  appearance  and,  see  "  Appgarakcs." 

limitation   of   actions  when   demand   essential 41^ 

for  admission  of  genuineness  of  document TS 

costs    of   proving  genuineness   of    document   after   demand   for 

admission    thereof 7^ 

before  action  on  official  bond •• ISBl 

Demurrer. 

See,  also,  "  Pleadinc.** 

need  not  be  verified •• •••••• SS 

to  be  subscribed  by  attorney 55.  -CI 

appearance  of  defendant  by ^ 

pleading  of  defendant ^ 

service  of,  before  expiration  of  time  to  appear <22 

extension   of  time  to   demur  in  action  against  corporation  on 

bill   or   note 177J 

to  amended  pleading • w 

I.   To   COMPLAINT. 

grounds  of •• ^ 

must  specify  grounds  of  objection ^ 

defendant  may  demur  to  all  or  to  part ^ 

waiver  of  objection  by  failure  to  demur <* 

answer  to  causes  not  demurred  to ^92 

grounds  of  objection  not  appearing  on  face  to  be  pleaded  ly 

answer ••••••• ^ 

1S20 


mrrer  —  Continued* 

II.  To  AMSWSft. 

when  plaintiff  may  demur •••.«•••....••• ••• 

to  partial   defence   in 606 

to  counterclaim,  ^rounds  of 486 

must  specif  grounds  496 

for  lack  of  capacity  of  defendant  to  recover.  • 406 

III.  To  auLY. 

when  defendant  may  demur ••• • • 4M 

IV.    In    MANDAMUa. 

to  alternative  writ. • « • 2073 

grounds  of • 2076 

to  return  to  alternative  writ 2078 

service 2081 

V-  Tiial;  judgment,  ktc. 

judgment  on  frivolous  demurrer « • ••«*...     637 

forms  issue  of  law • 964 

where  triable 976.    990 

order  for  trial  to  be  served  with,  in  action  against  corpora- 
tion on  bill  or  note 1778 

decision  need  not  find  facts 1021 

to  direct  final  or  interlocutory  judgment 1021 

may    direct    final   judgment,    on    failure    to    plead    or 

amend  1021 

award  of  costs  on  judgment  on 8282,  8233,  3289 

amount  of  costs 3261 

in  justice's  court , 2936 

costs  on  demurrer  in  justice's  court 8077 

VT.  Pleading  over;  amendment. 

leave  to  plead  or  amend  after  decision 497 

severance  oi  causes  of  action  improperly  united 497 

amendment  on  decision  in  justice's  court..,., 2989 

Oeialala. 

See  "Answee;"  "Reply." 
in  answer  in  justice's  court •••••••••••••••••• 


See,  also,  "  Payment  into  Couet.** 

court  may  order 717 

disobedience  to  order 718 

in  lieu  of  undertaking  on  appeal IBOU 

X>«i»oaltlonii. 

justices  of  city  court  of  New  York  may  take 326 

tesuing   commission    from    city    court    of    New    York 3372 

expense  of   procuring  testimony   on   commission   for  use  before 

court    of    claims 272 

mirrogate  may  take  testimony  of  infirm  witness  out  of  court...  2343 
may  order  testimony  of  infirm  witness  to  be  taken  before  surro- 
gate of  another   count]^ • 2544 

costs    for    taking    deposition 3:^>1 

costs   for  drawing  interrogatories 3251 

fees  of  witnesses  on  deposition  for  use  in  another  state 3310 

fees  upon  commission  from  justice's  court  deposition 8325 
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D«90fiitloMka  ^^  Contlntied. 

to  take  testimoDy  of  hospital  physicians  In  actions  for 

injuries 9m 

reference •••.••    8i 

'.    TaKKK  AMD  TO   BK  USED  WITHIN   THB  STATS. 

applies  to  surrogate's  court. 2T70 

whose  depositions  may  be  taken SSO 

at  whose  instance  taken SH) 

of  witness  not  a  party STl 

application SR 

contents  of  affidavit &31 

to  whom  application  made S7S 

to  examine  officers  or  directors  of  corporation 8T3 

production   of   books   and   papers   of  corporation STS 

order  for  examination 8R 

order  may  limit  examination ;  **  **  *. ^^ 

order  may  require  physical  examination  in  action  for  peraonal 

injuries 873 

time  of  service  of  order 873 

witness  fees  to  be  paid  or  tendered 874 

compelling  attendance  of  witness 874 

service  of  order S79 

examination  of  witness .^ 876 

commitment  for  refusal  to  be  examined  or  to  answer 876 

adjournment  of  examination 876 

examination  of  prisoner  for  felony  discretionary  with  judge  —  877 

production  of  prisoner  under  sentence  for  felony 877 

nabeas  corpus  to  bring  up  prisoner  to  testify,  see  '*  Habbas 

Corpus. 

stipulation  for  deposition  by  consent 87t 

subpcena  on  stipulation  for  examination 879 

rules  for  examination 880 

manner  of  taking  and  returning  deposition 8^ 

refusal  to  answer  before  referee. .  .*. ^D 

may  be  read  in  evidence 881 

witness's  inability  to  attend  must  be  proved 8^ 

equivalent  of  oral  testimony 8SS 

objections  may  be  made  at  trial .  .^ 

original   affidavits   presumptive   evidence   of  compliance   with 

statute 

for  use  on  motion 

affidavit  for  deposition  to  be  used  on  motion 

subpoena  to  witness  on  order  for  deposition  on  motion 

appointment  of  referee  to  take  deposition  on  motion 

resident  witnesses  to  be  examined  within  county  of  residence. 
non*resident    witnesses    to    be    examined    in    county    wheretn 

served 

II.  TaKSN    WITHOUT  FOB   USB   WITHIN   STATE. 

applies   to   surrogate's^  court ^^. .  2770 

when  commission ^ to  issue 887,  8^ 

who  may  be  examined 8^7 

order  for  commission  pending  appeal  or  motion  for  new  trial.  88B 

to    whom   application   made 8H9 

to  be  made  on  notice ; 889 

order  may   impose  terms 89 

order  by  judge  out  of  court  to  be  entered  with  clerk 8W 

settlement  of  interrogratories 891 

governed  by  general  rules  of  practice. 891 

interrogatories  to  be  annexed  to  commission 

directions  for  return  of  commission  to  be  indorsed  by  jadfc 
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«908itioitN  —  Continued* 

II.  Takek  without  for  USX  WXTHIN  STATS  —  Coiitinaed. 

to  be  returned  through  post-office  unless  otherwise  directed..  882 

connnission   to  examine  orally 888 

when  open  commission  may  issue 884 

oral   examination    prohibited    when    adverse   party   infant    or 

committee 886 

open    commission    prohibited   when   adverse   party    Infant   or 

committee ••  885 

notice  of  examination  upon  oral  questions 886 

upon  open  commission 886 

to  whom  open  commission  directed.  •  •;  • ; 887 

who  may  be  examined  on  open  commission 887 

return  of  open  commission 887 

order  directing  deposition  to  be  taken 888 

before  whom  depositions  may  be  taken  under  order 888 

notice  of  taking  depositions  on  order ., 888 

how  deposition  taken  without  interrogatories .' 800 

right  of  party  to  examine  when  taken  without  interrogatories.  800 

copy  of  statute  to  be  annexed  to  commission  or  order. . .  800,  801 

oath  to  be  administered  to  witness 801 

examination  to  be  reduced  to  writing  and  subscribed 801 

exhibition  or  copy  to  be  annexed  to  deposition 801 

deposition  to  be  subscribed  by  commissioner,  etc 801 

and  exhibits  to  be  annexed  to  commission  or  order....  801 

to  be  inclosed,  sealed  and  returned 801 

may  be  executed  by  one  of  two  or  more  commissioners,  etc. .  801 

certificate  of  execution  to  be  subscribed  and  annexed 802 

form  of  certificate  of  execution 802 

certificate  of  execution  is  sufficient  return 803 

return  of  commission  by  agent 804 

when  agent  sick  or  dead 805 

commission  with  depositions  and  return  to  be  filed 806 

transmission  by  mail 807 

to  be  filed  when  returned  by  mail 807 

order  for  commission  on  consent. ../ 808 

to  be  retained  in  office  of  clerk 808 

parties  may  inspect  returned  commission,  etc 800 

order  for  suppression 810 

may  be   read    in  evidence 811 

equivalent  of  oral  testimony ,  811 

objections  may  be  taken  at  trial 811 

interrogatories  and  deposition  in   foreign  language 812 

interpretation  of  deposition  in  foreign  language 812 

letters  rogatory  ma>^  issue  in  lieu  of  commission 918 

letters  rogatory  to  issue  only  on  written  interrogatories 913 

settlement  of  interrogatories  to  be  annexed  to  letters  rogatory.  813 

III.  Taxbk  within  for  use  without  stats. 

when  deposition  may  be  taken 814 

subpoena  to  witness •  815 

punishment  of  recalcitrant  witness 815 

taking  and  return  of  deposition 818 

IV.  To  peepbtuats  svidence  as  to  TXTI.B  to  realty. 

testimony  msiy  be  received  in  action  involving  title  to  realty.  1688a 

inability  of  witness  to  attend  must  be  shown 1688a 

documentary  evidence  not  affected 1688b 

mode  of  introducing  testimony 1688g 

objections  may  be  taken  at  trial 1688c 

who  may  apply  for  taking  of  deposition 1688d 

contents  of  petition   , 1688e 

notice  of  application  ••••••••••••••• 1688f 
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Deponltlona  «  Contlniied. 

IV.  To  PERPETUATE  EVIDENCE  AS  TO  TITLE  TO  REALTY  —  Continued. 

appointment    of    referee 1^1 

notice   of   hearing   before    referee lt>>: 

proof    of    notice    of    hearing 1*9*^ 

adiournments    of    hearing 16Ny 

aubpoernas    to    witnesses 16?!^e 

compelling    attendance    of    witnesses hw« 

mode   of   examination iRs** 

refusal   of   witness   to    answer 1^»^^' 

authentication    of    deposition 1$^^-:: 

deposition   to   be   filed    and   recorded • ItN^ 

against  whom  deposition  may  be  used  as  evidence I6S&1 

V.  In  justices'  courts. 

commission   to   examine   on   interrogatories S^"^ 

orally   SSe^l 

when   and   how  commissioi   granted 2^^ 

adjournment    of    trial    pending    return ^<^ 

execution    and    return    of    commission.....^ 2*^ 

rcccii)t  -of   commissiun  and   return  by  justice 2i«k^ 

certifitatc    of    execution iiSNj 

admissibility    and^  effect   of   deposition 2*** 

powers  of  commissioners 2bc$7 

Dciicent  Cant. 

right  of  possession  not  affected  by « •••..    Sii 

Detainer. 

Sec  "  Forcible  Entry  and  Detainer." 

Determlnatlofli  of  Claim  to  Re«l  Prop*rtT« 

See   •*  Real  Property/'   II. 

Devlaceii. 

See.   also.   "  Surrogate's   Court."   "•Decedp.nts*   Ectates." 
creditor's  actions  against,  see  "  Creditors'  Actions;  **  "  I>bcs- 

pents'    Estates." 

not  to  be  arrested   when   sued   as  representative 555 

extension  of  time  to  apiteal  from  judgment  against  testator. . . .  7$o 

to   move  to  set   aside   judgment  against   testator T>>5 

levy  on  real  property  under  judgment  against  testator  after  ten 

years tSS 

execution  again.st   pro{>erty   in   hands  of LtTl 

no   execution   against  decedent,   except,  etc 1^^ 

issuance  of  execution  by  leave  against  decedent's  property. . . .  13?*' 

mav    maintain    action    for    waste VSS2 

judgment   against,    bars  action   against  executor,   etc 1821 

Dlrectom. 

Sec,   also,   '*  Corporations.** 
limit.ition  of  actions  for  penalties  against  directors  of  moneyed 

corporations    3lM 

action  against,   for  misconduct 17S1 

injunction    against,    in    action    to    dissolve   corporation IT>C 

may   be   jointd   a.s  defendants  in  action   to  dissolve 179^ 

separate    action    against,    to    enforce    liability 1*^1 

T»rocet'dings    1732 

liability    to    be    fixed   by   judgment 1796 

when  compelled  to  testify  in  actions  against  corporation 1805 

to    be    suspended    or    removed   only   in    action    by   attomer-gcn- 

.  eral -. 'mi.  1M3 

liability  for  costs  to  people  In  action  against  corporation 1907 
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Diabiaraeiiienta. 

Sec.  also.  "  Costs;  "  "  Fees." 

on    appeal    from    justice's    court 3060 

,      what  allowed   on  a   motion 3251 

to  be  included  in  bill  of  costs 3256 

alfidavit  to 3267 

Dlaeharere. 

writ  of,   abolished;   order   substituted 2048 

Dlacontln  Vance. 

no  discontinuance  by  vacancy  or  change  in  court ^ 

plaintiff  cannot  submit  to  nonsuit  after  jury  retires 1182 

of    action    in    aid    of    attachment 680 

of    condemnation     proceeding 3374 

of     supplementary     proceedings 2454 

in   justice's   court   when   accounts   exceed    $400. 2950 

not  permitted  in  justice's  court  after  charge  of  jury 3007 

when  neither  party  entitled  to  costs  on,  in  justice's  court 3075 

DlacoTery. 

ancillary   action    for,    abolished 1&14 

how  compelled  in  judgment  creditor's  action 1878 

See  "  Creditors'  Actions." 

action   for.  in   aid   of   attachment 655 

discovery  of  any  article  or  property 803 

I.  Of  books  and  papers. 

court   of  record  may  direct 803 

applicable    to    surrogates'    courts 27i0 

general  rules  of  practice  to  prescribe  cases  and  procedure...  804 

petition *. ^05 

order  to  discover  or  '  show  cause 805 

stay    of    proceedings    pending 805 

vacating  order   to   discover   or   show   cause 8<)6 

order  on  return  of  order  to  show  cause 8^>7 

appointment    of    referee    to    superintend HOT 

fees  of  referee 807 

punishment    for   disobedience  of   order 8(X8 

striking  out   pleading   for   disobedience   of   order 808 

dismissal   of  complaint   for   disobedience   of  order 808 

exclusion   from  evidence  for  disobedience   to  order...., M)8 

disobedience   to   order   a    contempt M)8 

effect   of   iMipers,   etc.,   produced 809 

II.  Of  property  withheld  from  executors  and  administrators. 
Sec  "  Surrogate's  Court." 

Ill-  Of  death  of  tenant  for  life.     See  "  Life  Tenant." 

Dlamliisftl* 

See,  also,  "Complaint,"  V.^ 

for  failure  to  serve  copy  of  complaint «..  480 

of  complaint  for  disobeying  order  for  discovery  of  books,  etc.  > «  806 

for  neglect  to  serve  some  of  defendants 821 

for   neglect  to  proceed 822 
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Dl»iiil»»al  —  Continued. 

plaintiff  cannot  submit  to  nonsuit  after  jury  retires IIS 

judgment  not  a  bar  unless  on  merits 13^ 

of  submitted   controversy   for  insufficiency  of  statement 1^1 

of    supplementary    proceedings •  24^ 

judgment    of    nonsuit    in    justice's    court 9SQ 

Disorderly  Conduct. 

in  presence  of  court,   a  contempt S 

when  criminal  contempt,  punishable  by  justice  of  peace SStQ 

Disorderly  Houaev. 

See  "  Bawdy  Houses." 

Dlapovaesa  Proceed  I  nffs. 

See   "  Summary   Pkoceeoikgs  to   Dispossess." 

DlsQuallflcutlon. 

See  "  Courts;  "  "  Judge;  "  "Jury  akd  Jurors;  "  "  Witemsbs." 

Dlasolutlon. 

of  corporations.     See  *'  Corporatioks." 

Dlatreaa. 

action  to  recover  chattel  distrained  triable  where  cause  arose.,    fl^ 

ejectment  for  lack  of  goods  to  distrain  for  rent ^^ 

exemption   of  exhibits  at   exhibitions 1^^ 

Distribution. 

See,  also,  "  Decedents'  Estates;  "  "  Surrogate's  Corrr." 
judgment  of  divorce  destroys  right  to  distributive  share.  1759, 1«» 

District   Attorner- 

to  prosecute  removal,   etc..  of  attorneys ® 

partner   of,    not   to   defend   prosecutions ^ 

not  to   defend   after  he  leaves  office 2 

may  designate  temporary  jail  in  absence  of  county  judge ^ 

when  to  act  as  surrogate  during  vacancv   or  disability ^Sl 

limitation  of  action  for  penalty  or  forfeiture 'tiwiSi 

action   by,  to   recover  penalty   or  forfeiture ^S^ItS 

on    forfeited    recognizance ^^'^ ,?« 

to  make  applicatioti  for  writ  of  assessment  for  damages r^ 

may  apply  for  state  writ  in  action  by  people ]}*^ 

application  by.  for  habeas  corpus  to  testify "^ 

notice  to,  of  application  to  remit  fine,  etc. ^.T 

applicatiq^n  for  habeas  corpus  to  testify zLl 

before  discharge  of  criminal  prisoner  on  habeas  corpus*  •  ^ 


need  not 
account 


t  pay  fees,  etc.,  to  bring  up  prisoner  on  habeas  corpus..  *^ 
of  forfeited  recognizances,  etc *"* 

District   Courts  of  New  York. 


See  '*  New  York  Municipal  Courts 


» 


Dividends. 

apportionment  of,  on  death  of  person  interested ■•'* 
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DWoree. 

action  for  separation,  see  "  S«pa«atio».         . 
to  annul  marriage,  see  "  Makriagb. 

I.  Jurisdiction;  evidence;  procedure. 

what  residence,  etc.,  gives  jurisdiction 1756 

•  when  married  woman  deemed  a  resident • 1768 

nature  of  action  to  be  indorsed  on  summons 1774 

service  of  summons  by  publication   438,    439 

proof  of  Service  of  summons 1774 

answer   wi.cn   need  not  be   verified 1757 

counterclaim     * 1770 

service  of  pleadings  on   co-respondent    1757 

co-respondent  may  aji./car  without  service  of  pleadings 1757 

preference  on  calendar   791 

when  reference  to  be  ordered -   1012 

referee  to  be  appointed  by  court   1012 

when  sittings  may  be  private 5 

jury  trial  of  issue  of  adultery   1757 

ccmpctenry  of  husband  or  wife  to  testify 831 

legitimacy'of  issue  after  offense  triable  in  action  against  wife.  1760 

legitimacv  of  issue  presumed  in  action  against  wife 1760 

denial  ot,  for  i>laintiff's  adultery 1758 

for  connivance  or  condonntion   1758 

II.  Entry  and  effect  op  judgment. 

on  reference  of  issues^  judgment  to  be  rendered  by  court...  1229 

testimony,  etc.,  to  be  certified  to  court 1229 

entry  of  judgment  by  default 1774 

entry  of  interlocutory  judgment % 1774 

within  15  days  after  decision 1774 

interlocutory  judgment  may  award  costs 1774 

docketing  judgment  for  costs  1774 

execution  not  to  issue  for  costs  until  final  judgment..   1774 

final,  not  to  be  entered  for  three  months^  etc 1774 

proof  of  allegations  on  default 1757 

inchoate   right    of   dower    not    affected   by    judgment    against 

husband 17r>9 

interest  of  husband  in  wife's  property  ceases  after  judgment.   1759 
judgment  against  wife  not  to  affect  husband's  interest  in  her 

property 1760 

terminates   right   of   dower    1760 

destroys  right  to  distributive  share  of  husband's  prop- 
erty       1760 

insurance  policy,   interest   of   guilty   party  in 1761 

legitimacy  of  issue  not  affected  by  judgment  against  husbaxid.  1759 
of  child   born  before  offence  charged  not   affected  by    * 

judgment  against  wife 1760 

award    of    costs 1769 

to    co-respondent    1757 

IL   AUMONY   AND   SUPPORT. 

allowance  of  temporary  alimony 1760 

temporary   allowance   for    support    of   children 1769 

allowance    for   costs    and    expenses 1760 

interlocutory  judgment  may  provide  for,  until  entry  of  final 

judgment 1774 

judgment    for    alimony 1759 

education   and   maintenance   of  children 1759 

support  of  wife  when  she  is  plaintiff 1771 

court  to  regulate  custody   and  maintenance   of  children 1771 

power  of  court  to  modify  judgment  for  alimony,  etc...  1759,  1771 

modification  of  decree  on   re-marriage   of  wife 1771 

enforcement  of   alimony   awarded   by    foreign    decree 1772 

security  for  support  of  wife  and  children 1772 

seqiiestration  of  husband's  property 1772 

enforcing   support    by    proceedings    for    contempt 1773 

imprisonment    for    non-payment    limited Ill 

Docket. 

of    judgments,    etc.,    see    "  County    Clerk;  "    "  Judgments;  " 
"  Surrogate's  Court." 


of  justice,  see  "Justice  of  the   Peace, 
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IKDBX. 

DocmneiitM. 

Sec,  also,  "  Evidenc*.** 

demand  for  admission  of  genuineness •••...    TO 

costs  of  proving  after  demand  for  admission •••••••••••••    Ql 

Doenmentary   Bvidenee* 

See  "  Evidence." 

Domesttc  Cortiorattona. 

Sec  **  Corporations."' 

Dourer. 

in  realty  sold  on  execution  and  conveyed  to  execatOTt  etc,  of 

purchaser 1473 

judgment  of  divorce  against  wife  terminates  right ITdD 

not  affected  by  judgment  of  divorce  a^inst  husband IT^ 

admeasurement  may  be  subject  of  arbitration 236 

action  for  waste  against  tenant  in  dower VBSl 

I.  Action   for. 

1.  Jurisdiction;  parties;  pleading,  etc. 

ejectment  cannot  be  maintained  for 1499 

jurisdiction   of   county   court ^tf 

acceptance  of  assignment  of  dower  bars  action 1^^ 

limited   to  twenty  vears 17J&^ 

disabilities  excepted  from  period  of  limitation 1596 

interruption  of  limitation  by  acknowledgment 1!^ 

occupant  necessary  defendant. 1597 

necessary  defendants  when  lands  not  occupied l^T 

persons  claiming  interest  proper  defendants 1599 

possessing   or   claiming   different    portions   in  sev- 
eralty  15» 

description  of  propertv  in  complaint 1606 

complaint  to  set^  forth  name  of  husband....... Id^ 

issues  of  fact  triable  by  jury 9SS 

triable  where  property  situated 9^ 

preference  on  calendar 'iSl 

8.  Reference  or  commission  to  admeasure. 

interlocutory  judgment  for  admeasurement  by  referee  or 

commissioners    160« 

oath  of  commissioners  or  referee 1S08 

removal  of  commissioners  or  referee 16^ 

filling  vacancy   in   office 1^0^ 

how  admeasured 1^ 

employment   of   surveyor 16nft 

fees 33© 

all  commissioners  must  meet  but  majority  may  act 161*) 

report  of  referee  or  commissioners   16W 

setting  aside  report 1611 

fees  and  expenses  of  commissioners  or  referee. .........  1^ 

amount , 


8.  Damages  for  withholding. 

may  be  recovered  in  action IfiW 

measure   of  damages   1000,  10^1 

not    to    include    use    of    improvements    since    husband's 

death    1«D 

against  grantee  of  husband ION 

not  to  include  use  of  improvements  made  after  altenati«n 

by  husband Iffll 

when  property  occupied  or  claimed  in  severaJty 1608 

damages    for   withholding   to  be  awarded   by   final  judg- 
ment   

1884 


INDEX. 

ABo^irer—  Conttnned. 

I.  Action  for  —  Continued. 

B.  Damages  for  withholding  —  Continued. 

action  for,  against  heir  who  haa  alienated  land.*. 1603 

against  purchaser 1685 

infant  may  maintain  in  her  own  ^ame. ....• ••.  1686 

4.  Judgment. 

final  judgment • 1613 

execution  may  issue  on  judgment 1240 

modification  of  judgment  on  change  of  rental  value....  1614' 

liens  inferior  to  dower  right  attach  to  residue 1615 

security  on  staying  proceedings  after  verdict..., 616 

damages  on  stay  after  verdict 617 

recovery  by  default  or  collusion  of  guardian  not  to  affect 

infant • 1606 

stay  pending  appeal  effected  only  by  order 1616 

stay  on  appeal  not  to  be  granted  if  plaintiff  gives  under- 
taking tor  restitution 1616 

action    for  instalmenta  of  dower ••.••««.»*..,.  1614 

additional    persons    bound    by    judgment* •. loTla 

5.  Sale  for  non-payment  or  on  consents 

action  to  sell  for  non-payment  of  instalment 1614 

consent  to  accept  gross  sum  in  satisfaction ,.  1617 

of  defendant  to  pay  gross  sum 1618 

ascertaining  amount  payable  in  gross .' 1618 

interlocutory  judgment   for   sale   on   consent  to  receive 

gross  sum  .  . ..,.  16 J^ 

laying  off  separate  parcel  to  plaintiff  in  fee  on  consent. .  1620 

reference  to  ascertain  liens  prior  to  sale T  1621 

property  may  be  sold  free  from  or  subject  to  liens 1622 

report   of    sale 162S 

officer  making  sale  to  pay  .taxes»  etc 1676 

judgment  to  be  entered  in  county  where  property  situ- 

atcd 1677 

final  judgment  on  report  of  sale 1624 

provisions  for  sale  in  partition  and  distribution  of  pro- 
ceeds applicable 1625 

II.  Action  to  determine  claim  for. 

action  to  determine  claim  to  real  property  does  not  lie 1638 

claim   of   dower 1647 

f proceedings  when  plaintiff  admits  defendant's  claim 1648 

nterlocutory   judgment    for   admeasurement 1648 

proceedings  to  adimeasure 1648 

denial  of  defendant's  claim  and  demand  that  she  be  barred . .  1649 

III.   PARTITIOir. 

persons  having  inchoate  right  necessary  parties 1538 

division  in  partition , when  dower  exists  in  undivided  share..  1553 

sale  when  oower  exists  in  entire  property 1567 

sale  of  property  in  partition  free  from 1568 

payment  in  gross  in  satisfaction  of  dower  in  lands  sold.  1568,  1560 

investment  of  proceeds  of  lands  for  benefit  of  doweresa.  1568,  1569 

protection  of  inchoate  right  on  sale , 1570 

release  to  husband  of  inchoate  right  in  lands  sold 1571 

payment   into   court   in  satisfaction   on  sale   free   from  debts 

of  deceased  owner . , ,...,.,  153ft 

investment  of  moneys  paid  into  court 1583 

IV.  Foreclosure. 

when  barred  by  sale  on  foreclosure  by  advertisement 2395 

■otice  of  sale  under  foreclosure  by  advertisement  to  be  served 

on  doweress 2388 
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INDEX. 

Dourer  —  Contlniied. 

V.  Salx   to   pay    decbdbnt's   debts.      See   '*  Subbogatb's    Coukt.* 

when  dower  right  to  be  included  in  sale SHi 

VI.  Op  in  pants  and  zn  competent  persons. 

application  to  release  inchoate  right  of  incompetent  person..  23SI 

enect  of  release  of  dower  of  incompetent  person 23r« 

order  on  application   iXl 

investment  of  oroceeds  of  sale  on  application  for  release....  2361 
may   be   included   in   sale   of  real   property  of   infant  or   in- 
competent   

sale  of  dower  right  for  gross  sum 


Diire»«. 

ground   for  annulling  marriage 1743,  liS> 

O/utcheas  Coviitr* 

jail  liberties  for   1-6 

stenographer  for  supreme  court,  county  court*  ete 23(B»    25* 


of  debtor  exempt   1879,  244B 

execution  against,  when  and  how  issued 13dl 

Kaventent. 

for  encroaching  wall  arises  after  two  years  without  action. . . .  \4V6 
claim  of,  triable  in  action  to  determine  claim  to  realty 163SP 

jBdltors. 

of  newspapers,  exempt  from  jury  duty 1030,  1081,  1127 

Edacattonal  Inatttatlonv. 

on  whose  application  to  be  dissolved,  etc • 1804 

appointment  of  receiver   I&IO 

Bijectment. 

J.  When  action  lies. 

*'  action  of  ejectment  "  defined 334S 

to  recover  propertv  forfeited  for  treason,  see  **  Tbeason.** 
by  people  tor  escheated  property,  sec  "  Escheat." 

mortgagee  cannot   maintain I49S 

dower  cannot   be  recovered  in 1499 

for  encroaching  wall  to  be  brought  within  one  year 1499 

final  order  in  summary  proceedings  to  dispossess  not  a  bar..  22M 

sion 1680 

by  reversioner,  etc.,  after  judgment  against  tenant  in  posses- 

by  infant  for  property  set  off  for  dower  by  default,  etc 1W5 

separate  action  by  joint  tenant  or  tenant  in  common IMN) 

ouster  of  joint  tenant,   etc.,  to  be  proved l.'»15 

grantee  of  lands  held  adversely  may  sue  by  grantor 1301 

costs  when  grantee  sues  by  grantor 1501 

motion   for   production  of  authority  of  plaintiff's  attorney..  1512 

order   for   production 1513 

evidence   of    authority 1514 

■       II.  For  non-payment  of  rent. 

when  action  may  be  brought 1501,  1505 

stay  on  payment  of  arrears 1306 

judgment   to   state   amount   of   arrears 1507 

restoration  of  possession  on  payment  after  judgment 150!^ 

order  to  restore  possession  on  payment  after  judgment 1509 

when  use  of  property  set  off  against  arrears ^. 1510 

1236 
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BJcetafteat  —  Coaite«e4* 

III.  Paktiis;  plbadino. 

joinder  of  causes  of  action 4W 

occupant  to  be  made  defendant Jogj 

parties  defendant  when  lands  unoccupied 1602 

persons  claiming  interest  may  be  joined. low 

joinder  of  claimants  on  motion  of  defendant 8*0 

abatement  and  revival  of  action 1621 

severance  when  different  parties  succeed  to  different  parcels.  1622 
when  different  parties  succeed  to  realty  and  to  rents. .  1623 

when   separate  occupants  are  joined 1516 

description  of  property  in  complaint 1611 

interpleader   820 

IV.  TaiAL;  vesdict;  judgmeitt,  etc 

order    restraining    waste •••••••  1681 

issues  triable  by  jury •..     968 

triable   where   property   situated 982 

order   declaring   death    of   life   tenant  presumptive   evidence 

only 2319 

verdict,  etc.,  to  state  nature  of  plaintiff's  estate 1519 

security  required  to  stay  proceedings  after  verdict 6t6 

damages  on  stay  of  proceedings  after  verdict  include  waste.     617 

joint  judgment  against  occupants  of  building 1517 

juogment  against  one  defendant  subject  to  rig^fats  of  others.  1518 

when  plaintiffs  title  expires  before  trial 1520 

after   trial  of   facts  conclusive 1524 

by    default   conclusive 1526 

execution   may   issue   on   judgment 1240 

■ecurit]^  to  stay  judgment  pending  appeal  to  court  of  appeals.  1331 

possession  when  judgment  vacated 1529 

restitution  on  vacating  of  judgment  for   plaintiff 1529 

when  plaintiff   entitled  to   costs  of   course 3228 

V.   DaMACSS    FOt    WITHHOLDIHG    POSSESSION. 

complaint    may    demand 1496 

damages   recoverable    1531 

permanent  improvements  allowed  in  reduction  of  damages..  1531 

rents  and  profits  part  of  damages 1497 

action  against  purchaser  to  recover 1685 

infant  may  maintain,  in  his  own  name 1686 

Bleetlonsi. 

certain  returns  may  be  destroyed 21 

no  fee  for  administering  oaths  to  inspectors  and  poll-clerks...  3289 

Sflabalmera* 

exempt  from  jury  duty 1030,  1081,  1127 

BaabesBleineiftt. 

order  of  arrest  in  actions  for 549 

Bflibraeery. 

forfeiture  and  damages    for 1193,  1194 


^ 


BaUment  Domain. 

See  "  CowDEM NATION  Proceedings." 
when  property  taken  b^  state,  sec  "  Assessment  of  Damages." 
payment  of  compensation   under  judgment  of  court  of  claims.     2b9 

Saaployer. 

execution  against  earnings,  when  and  how  issued 1391 

BASlneera. 

exempt   from   jury   service 1030,    1081,  1127 
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forcible,  see  "  Foecxblb  Entsy  and  Dbtaimbs." 
of  judgments,  see  **  Judgmbkts." 

on  another's  property  for  survey   , .  1682 16H 

ejectment  by  landlord   having  right   of   entry    150i  US 

distinction  between  forms  of  action  abolished  3^ 

pleading  equitable  defence  or  counterclaim  SO^ 

Brfle  Comity. 

appointment  of  criers   • ^ 

of  court  officers   ST 

rules   for   calendars , ^ 

fees  of  constables  and  deputy  sheriffs  for  attending  court  ...-912 

stenogfapher  of  surrogated  court f* 

jail    liberties    for 1« 

allowance  to  grand  and  trial  jurors ,....,....  3314 

county  treasurer   to  exercise  powers  of  coroners 1^1^ 

Brrop. 


See,  also,  "  Appeal;  "  "  Defects;  "  "  Mietai _ 

writ  of,  abolished 1^ 

power 'to  amend  process,  pleadings,  etc '^ 

immaterial,   to  be  disregarded <2 

vacating   judgment    for 1282-192 

Kaeape.  _^ 

jurisdiction  of  justice's  court ^ 

of  sick  prisoner  removed  to  hospital  iji 

from  jail  liberties •.•:•••.••..•;.*.••;  —  \V,<   va 

sheriff  exonerated  from  liability  by  bond  for  jail  liberties. .  150.  }g 

sheriff's  liability  for  ,^ 

service  of  summons  on  sheriff  for  y* 

connivance  at,  by  sheriff,  etc..  a  misdemeanor  •   iL 

action  on  bond  for  jail  liberties .••;•••,:.••,:/••: \k 

action  for,  barred  by  action  on  bond  for  J ail  liberties. i-^ 

stay  of  judgement  pending  action  on  bond  for  jail  liberttcs Jl^ 

return  of  prisoner  as  defence  to  action *L 

undertaking  for  jail  liberties  a  defence Ji^ 

liability  of  coroner  for  escape  of  sheriff .^ 

coroner  may  prosecute  undertaking  of  sheriff  for  liberties.  •• -^^ 

liability  of  coroner  when  sheriff  plaintiff  "^^ 

limitation  of  actions  for  . . . .  i -^ 

liability  of  sheriff  as  bail  for .  •  •  • uq 

money  deposited  in  lieu  of  bail  to  be  applied  to  damages .^^, 

new  execution  after  escape  of  execution  debtor  •••••• li^iJ 

application  for  leave  to  sue  on  sheriff's  official  bond  for *^ 

aMdavit  of  head  of  family  on  justice's  judgment  a  defence »" 

fisicheat.  .g^ ' 

attorney-general  to  bring  ejectment  for  real  property  ^^^ 

in  name  of  people jjr« 

advertisement  of  pendency "  WTft 

unknown  claimants  to  be  joined ^tn 

effect  of  judgment  against  ^^ 

report  of  recoveries  to  land  office «.... ••••• 

flatatea. 

See,  also,  "  Remaindeemek." 
for  life,  see  •*  Life  Estates."  „ 

proceedings   to   discover   death   of  tenant   for  life,  see     u» 
Tenant."  ui 

presumption  of  death   from  continued  absence ; ..^, 

class  entitled  to  contingent  estate  as  parties  in  partitioB..."-  ^l-^ 
protection  of  future  rights  or  estates  on  sale  in  partition. •.•••  .^-- 
vesting  of  contingent  interest  in  trustee  for  insolvent  debtor.-  ^^ 
sale   of   contingent   interest   of   infant • 
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INDEX. 

Eatoppel, 

••  Res  Adjumcata." 

by  final  judgment  of  court  of  claims 269 

judgment  ot  dismissal  not  a  bar  unless  on  merits 1200 

See  "  Steays." 

Birlcleiice. 

See*  also,  "  SuasocATB's  Court;"  "  Witnessbs." 
refusal  to  answer  incriminating  question  in  action  against  cor- 
poration for  usurping  privilege  or  franchise IdiSS 

testimony  of  party  adduced  by  adverse  party  may  be  rebutted..     838 

I.  Pkesumptions. 

of  death  from  continued  absence 841 

seal  presumptive  evidence  of  consideration 840 

recitals   as   to   heirship   in    deeds 841b 

II.  Competency  and  admissibility. 

of  party  to  transaction  with  deceased  person 829 

of  nusband  or  wife  in  action  for  divorce 831 

of  plaintiff's  wife   in   action   for   criminal   conversation 831 

determination   of  competency  of  witness  in   justice's  court..  3005 

witness  not  excluded  for  conviction  for  crime 832 

in  mitigation  of  damages  admissible  at  inquest 636 

offer    to    compromise    not    admissible 738,  739 

proof    to    contradict    inventory    in    action    against    executor 

etc 1832.  1834 

conviction  for  crime  may  be  used  to  impeach  credibility....  832 
testimony   of   surveyor   and    proof   of   standard   of   measure- 
ment    841a 

determining  age  of  child 961a 

III.  Peivileged   communications. 

between   husband  and  wife 831 

confessions  to  clergyman 833 

to  attorneys  and  their  employees 835,  836 

to   physicians    ". ' 834,  836 

waiver   of   privilege 836 

attorney  who  witnessed  will  may  testify 836 

physician  may  testify  when  validity  of  will  in  question 836 

physician   attending   injured   party  in   hosoital   may   testify..  836 

V.  Admissions,   confessions,   and  declarations. 

civil  pleading  not  evidence  in  criminal  prosecutions 523 

admission  by  member  of  corporation 839 

declaration   or  confession   not   sufficient  to   annul   marriage..  1753 
answer    of    witness    in    supplementary    proceedings    not    ad- 
missible to  prove  fraud  by  him 2460 

V.  Secondary. 

parol  to  prove  lost  negotiable  paper 1017,  1918 

to  establish  or   probate  lost  or  destroyed  will 1865,  2621 

VI.  Testimony  on   former  trial  of  same  action,  etc. 

of  party  since  deceased  or  insane  or  non-resident 830 

when  admissible  in  action  to  determine  claim  to  real  property.  1646 

VII.  Perpetuating  and   preserving  testimony.     See,  also,   "  Depo- 
sitions." 

in  action  to  determine  claim  to  real  property 1646 

depositions     of    parties     and    witnesses     to    expected     litiga- 
tion   870,    871 


INDEX. 

Biridenee  —  Contlnvecl. 

VII.  Perpetuating    and    preserving    testimony  —  Continued 
Deposition  to  perpetuate  testimony  as  to  title  to  realtjf. 

testimony  may   be   received   in   action   involving  title  tu 

realty 1^ 

inability   of  witness  to   attend  mui>t  be  shown l^SSt 

documentary    evidence    not    atfectcd 1^*^ 

mode   of  introducing  testimony iC-SSc 

objections   mav   be  taken  at  trial .  -  • ; lfi*»V 

who  may  apply   for  taking  of  deposition 16^vl 

contents     of    petition l^SSe 

notice     of     application l^V*: 

appointment     of     referee ^^^'• 

notice  of  hearing  before  referee 1^*^ 

proof  of  notice  of  hearing ^®^ 

adjournments    of    hearing 16Mc 

subpoenas    to    wUnesses 1^N[ 

compelling    attendance   of   witnesses ISS^ 

mode    of   examination 1^^^ 

refusal  of  witness  to  answer 16SSI 

authentication  of  denosition 16^b 

deposition  to  be  filed  and  recorded 115*?^ 

against  whom  deposition  may  be  used  as  evidence 16SS 

VIII.  Documentary. 

proved    during   testimony  of   witness   who   has  become  noii> 

resident 830 

records,  documents,  etc.,  may  be  proved  according  to  com- 
mon  law 9G. 

demand   for  admission  of  genuineness  o£  paper TZi 

exclusion  of  books  and  documents  for  disobedience  to  ordrr 

of    discovery     9f^ 

original  certificate  of  marriage  is  presumotive  evidence...-,     d^ 
proof  of  written    instruments    where    there    are    sabscribit^p 

witnesses 98U 

proof  of  payments    by    a    municipal    corporation    or    officer 

thereof 9«le 

proof  of  instrument    by    submitting    disputed    and    genuine 

handwiting WW 

proof   of   lost   execution   or   writ  under  which   sheriff's  sale 

of  real   property  was  made 9oie 

1.  Instruments  acknowledged  or  proved  for  record. 

conveyances   acknowledged   or   proved 5** 

acknowledgment  or  proof  of  convey^ance  not  conclusive.     93? 
conveyances  proved  upon   oath   of  interested   or  inoom- 

petent   witness   not   admissible 93$ 

instruments   acknowledged   or   proved  admissible ^J 

bills,    notes   and   wills   exceoted 537 

conveyances  of  land   without  the  state Wo 

probated  will  admissible K?l 

Records. 

of  judgments,  etc.,  see  infra,  VIII,  3.     Judgments,  De- 
crees, etc. 

may  be  proved  according  to  "ommon  law ^ 

maps,  surveys  and  official   ra  *ds  on  file  in  New  York 

city  ^  and  county  for  twenty  years ^ 

admissibility  of  records  of  wills  proved  more  than  thirty 

years  

admissibility  of  record  of  wills  proved  prior  to  1875.... 

of  bill  of  sale,  etc.,  of  vessel W5 

of  conveyance 9S5 

_  not    conclusive    '. ^ 

original   record   of  marriage,   is  presumotive  evidence. .     9^ 
of  affidavit  of  sale  on   mortgage  foreclosure  by  adver 

tisement 2SW 

of  will   of  real   prooerty  admissible 2j^ 

of  decree  of  probate  of  heirshin  presumpHvc  evidence..   **** 

evidence    of    weatl'cr    conditions..... 96H 

extracts   from  books  and  records  of  comptroller's  office 

as   evidence    Wl? 

a  Judgments,    decrees,    etc.     See,    also,    "  JuDGMKNr&* 

against  deceased  party  as  proof  of  debt UW 

how    far    iudoment   annnlHncr    marrisv^    rnnr1i«a«v>*  ..   lIM 


INDEX. 

S'V'ideiiee  —  Continued. 

VIII.  DocuMBNTAKY  —  Continued. 

3.  Judgments,  decrees,   etc. —  Continued. 

probated    will    admissible 2621 

decree   for  probate  of  heirship  presumptive  evidence. . . .  2767 
letters  testamentary,  etc.,  conclusive  as  to  authority....  2560 
decree  for  payment  against  executor,  etc.,  conclusive  evi- 
dence of  assets 2549 

order    for  execution    against   executor,    etc.,    evidence   of 

assets 2549 

decree  for  payment  and  distribution  of  decedent's  estate, 

.effect 2735 

discharge  of  insolvent  debtor  conclusive  as  to  proceedings 

and    facts >  2181 

papers    other    than    discharge    of    insolvent    debtor    pre- 
sumptive as  to  proceedings  and  facts 2181 

order  declaring  death  of  life  tenant  presumptive  only  in 
ejectment 2319 

Of  justice  of  peace. 

proof  of  judgment  8150 

entries  in  justice's  docket  book 8148 

transcript  from  docket  book,  subscribed  and  authenti-     

cated,  is  evidence 039 

docket  book  and  certified  transcript  admissible  in  jus* 

tice's  court 938 

proceedings  may  be  proved  by  justice's  oath 940 

on  death  or  absence,  proceeoings  may  be  proved  by 

original  minutes  or  sworn  copy 040 

4.  OfRcial  certificates,  returns,  etc. 

certificates  or  affidavits  of  public  officers  on  file  are  pre- 
sumptive evidence 

certificate  of  search  b^  lefpl  custodian  of  paper 921 

by  abstract  or  title  insurance  company 8266 

official  searches  and  certificates  to  be  made  on  request....  961 

form  of  certificate  to  copies,  etc % 957 

certificate  to  copies,  etc.,  must  be  sealed 958 

but  not  when  for  use  in  same  court 959 

certified  copy  of  record  of  conveyance 935 

not  conclusive. 936 

certified  copies  of  papers  filed  or  recorded  In  public  offices.  933 

in  town  clerk's  office 034 

certified  copy  of  certificate  or  record  of  marriage,  is  pre* 

sumptive  evidence 028 

of  designation  of  agent  of  foreign  corporation  to  receive 

summons 432 

■heriflTs  return  presumptive  in  action  on  undertaking  in 

replerin 1784 

constable's  return  presumptive  in  action  on  undertaking 

in    replevin   in   justice's   court 2931 

recital  in  order,   resolution  or  record  of  public  officers, 

board  or  Uidy  presumptive  evidence  of  certain  facta.  931b 

5.  Federal  records. 

certified  copies  of  documents  on  file  in  departments  of 

United    States    944 

of  records   of  federal   courts 943 

of  bills  of  sale,   etc.,  of  vesr^l 945 

of  record   of   we.  .her  bureau   observations 944 

certificate  of  director  of  census  to  population 944 

1241 
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'VIII.  Documentary  —  Continued. 

6.  AMdavits. 

of  printer  to  publication  of  notice 

I                    of  service,  in  case  of  death,  etc,  of  person  scnriaf K7 

'•                    of  sale  on  mortgage  foreclosure  by  advertisenient 2396 

admissibility  of  es  parte  affidavit  in  justice's  court SOM 

7.  Notarial  protests,  certiHeates,  etc. 

certificate  of  presentment  or  protest  of  bill  or  note,  or  of 
notice  thereof.  .   . .  .^ .^ 963 

effect  of  affidavit  denying  receipt  of  notice  of  protest 923 

protest  presumptive  evidence  of  demand  in  case  of  death, 
etc.,  of  notary 921 

memorandum  by  notary,  presumptive  evidence  of  notice 
in  case  of  death,  etc 884 

8.  Books,  etc.,  of  foreign  corporations. 

presumptive    evidence    929 

certified    copy   may   be   used O30 

verification   of  copy 931 

copy    of    designation    of    person    upon    whom    to    make 
service,    as    evidence 93U 

IX.  Statxttm,  oroiwances,  erc. 

statute   of   state 932 

of  another   state  or  country 942 

ordinances,    etc.,   of   municipal   corporations 941 

proof   of   colonial    statutes 941a 

X.  Foreign  laws,  records  and  other  matters. 

statutes 942 

oral    evidence    of  common   law 942 

reports  of  cases  admissible  to  prove  common  law 942 

conveyances   of   land   without   the   state 946 

exemplification  of  record  of  conveyances  without  the  state..  947 

authentication  of  copies  of  records  of  courts 9'- 

bral  proof  of  copy   of  record 9rKl 

effect  of  foreign  record  or  judicial  proceeding  not  declared..  954 
authenticated    copies   of   records   of    public    ofHce    of    foreign 

country ■ 956 

transcript    of   docket,    etc.,    of   justice    of    peace    of    another 

state 948.  949 

proof  of  proceedings   and  Judgment   of  justice  of  peace   of 

another  state 9.50.  9.'>1 

when    record   of   foreign    will   admissible 2703.  2704 

proof  of  presentment  of  foreign  bills 925 

XI.    SuFFICENCy     OF     PROOF. 

failure   of   proof   defined 541 

declaration  or  confession  not  sufficient  to  annul  marriage..  1<53 
proof   of   title   in  actions   for   recovery   of,   injuries   to,   etc, 

unoccupied   lands    901* 

sufficiency  to  establish  or  probate  lost  or  destroyed  wdl.1865.  2t>13 
determining  age  of  child 961s 

Bxceptionv. 

to  rulings  on  law   allowed W* 

on  facts  not  allowed,  except  on  challenge  of  juror 992 

not    supported   by   evidence 9W 

during  trial  to  be  taken  when  ruling  made 995 

to  instructions  to  jury  to  be  taken  before  the  verdict 995 

during  trial  to  be  entered  upon  minutes 995 

for  purpose  of  exception,  trial  continues  until  verdict  rendered.  992 

after  close  of  trial  by  court  or  referee 994 

to  decision   of  court  or  report  of  referee 994 
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to  decision  or  report,  time  for  filing  notice  of 904 

to  be  inserted  in  or  annexed  to  judgment-roll 094 

part  of  papers  on  appeal ^    994 

caw  settled  to  contain , 997 

may  be  stated  separately  in  case  settled 997 

making  and  filing  in  condemnation  proceedings, 8367 

final  judgment  not  stayed  by » 1005 

taking  of,  does  not  affect  motion  for  new  trial 1006 

ma^  be  heard  with  motion  for  new  trial 1006 

reviewed  on  aj^pcal  from  judgment  or  motion  for  new  trial.....   '996 

may  be  heard  in^  first  instance  by  appellate  division 1000 

revoking  or  modffying  order  for  hearing  in  first  instance  by  ap- 
pellate division 1000 

motion  for  new  trial  may  be  made  to  appellate  division  when 

trial  by  court  or  referee , 1001 

time   for   filing  on  motion  for   new  trial   to  appellate   division 

when  trial  by  court  or  referee 1001 

not  necessary  on  appeal  to  court  of  appeals  from  judgment  on 

verdict  subject  to  opinion  of  court 1339 

judge  out  ox  o£ice  may  settle 25 

order  refusing  resettlement  of  bill  is  appealable 1347 

to  findings  ot  surrogate  and  refusals  to  find 2542 

to  rulings  of  surrogate   during  trial 2542 

remarks    or    comments    of   judge,    duly    excepted    to,    shall    be 
subject  of   review » . .   1323a 

I.    GSNSIIAL    PROVISIONS. 

1.  When  to  issue. 

is  process  of  court 1364 

on  judgment 1240 

of  court  of  claims 269 

charging  joint   debtor   not  summoned   in   previous 

suit. 1941 

on  sheriff's  bond  1883-1889 

oti  confessed  judgment,  when  debt  not  all  due 1277 

successive,  on  confessed  judgment  as  debt  falls  due....   1277 
levying  execution  against  wages,  ete.,  of  judgment  debtor  IJ^l 

on  decree  for  money  by  surrogate's  court 2553 

when    to   issue   against   public    officer 1931 

for  costs,  not  to  issue  against  state. 1085 

for  compensation  and  costs  in  condemnation  proc2edings.  3373 
on  judgment  foreclosing  mechanics'  liens  in  court  not  of 

record • * ••   3408 

for  costs  on  summary  proceedings  to  recover  possession 

of   land    : 2250 

against   joint   debtors,   when   all   not  served 1034 

enforcement  of,  against  joint  debtors  when  all  not  served  1936 
on  judgment  against   representative  officer  of  unincorpo- 
rated   association 1921 

to  collect  fine  against  usurper  of  office f  <  •  •  •   1056 

jury  fine   in  New  York  county..... 1117 

in  Kings  county  ••••• •.•••••••..  1156 

3.  Issuance;  requisites,  etc. 

under-sheriff  to  proceed  on  death,  etc.«  of  aheriff 1888 

designation  of  person  to  proc««d  with,  on  death,  etc,  of 

sheriff 1888 

may  issue  from  N.  Y.  city  court  to  any  county 838 

from  N.  Y.  city  court  to  be  executed  by  sheriff 389 

to  be  directed  to  sheriff 1362 

t^  whom  directed  when  sheriff  a  party 1362 

may  be  directed  to  person  designated  in  order 1362 

undertaking  by  person  designated  in  order 1362 

time  of  receipt  to  be  indorsed ..  .* 1368 

four  kinds  of  1364 

may  issue  simulf  leously  to  two  or  more  counties 1366 
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I.  GsNBtAL  PROVISIONS  -^  Continued. 

2.  Issuance;  requisites,  etc. —  Continued. 

to  what  county  to  issue  for  purpose  of  Mpplementary 

proceedings 2I|R 

requisites  of ISM 

within  what  time  to  be  returned 1?Q6 

to  whom  returnable 1|0F 

on  interlocutory  judgment  of  dtTorce  awarding  costs....  1TT4 

issuance  on  filing  transcript  ffom  another  court 1317 

to  whom  returnaole  when  issued  on  transcript  from  an- 
other court .^ 1^ 

issuance  on  transcript  of  judgment  by  justice. . , W^ 

on  judgment  for  money  only 1988 

to  specify  date  from  which  interest  computed 396^ 

to  specify  docketing  of  transcript  when  issued  on  tran- 
script filed iy^ 

separate  where  separate   sums  recovered ITTt 

of  course  within  five  years  137? 

after  death  of  judgment  creditor 1376 

how  issued  after  five  years  1377 

motion  for  leave  to  issue  after  five  years 137* 

time  of  stay  not  to  be  included 13^ 

not  to  be  stayed  on  appeal  for  more  than  thirty  days 

without  security  13^ 

•gainst  surviving  judgment  debtors 13f3 

manner  of  collection,  when  issued  on  Judgment  on  sher- 

ifTs  bond 1883 

8»  Return;  satisfaction. 

return  unsatisfied  to  be  entered  on  judgment  docket ISTS 

payment  to  be  indorsed  on  execution UM 

certified  copy  to  be  delivered  on  payment 12K 

entry  of  satisfaction  by,  on  judgment  docket 19M 

return  partly  satisfied  as  payment  on  judgment  affecting 

limitation.  .  .   S7i 

limitation  of  action  for  non-payment  of  money  coUocted 

on 3IS 

II.   AgAIKST    ntOPBRTY    AKD    KSPKESBNTATIVBS    OF    DSCBA8EO    DSBTOI. 

no  execution  against  decedent,  except,  etc 1379 

issuance  by  leave  against  decedent's  property 13^ 

notice  of  motion  for  leave  to  issue 13S1 

petition  to  surrogate  for  leave 1381 

against  property  in  hands  of  executor,  trustee,  etc 1371 

may  be  issued  against  all  of  executors,  etc.,  as  if  all  had  ap- 
peared  181T 

a^inst  executor,  etc.,  to  issue  only  on  leave 18S 

on  judipient  on  counterclaim  against  executor,  etc 50( 

application  for  leave  to  issue  against  executor,  etc 1891 

separate  executions  on  judgment  against  executor,  etc,  per- 
sonally and  in  representative  capacity 1816 

security  on  leave  to  issue  execution  on  judgment  for  legacy 

or  distributive  share  1827 

executor,   etc.,   may  issue   on   judgment  recovered   by  prede- 
cessor in  office 1821 

against  infant  heir,   etc.,  in   creditor's  action   suspended  for 

one  year 

sheriff's  fee  may  be  taxed  against  each  defendant  in  creditor's 
action • 


ni.   FOK  POSSESSION   OF  REAL  PROPBRTT. 

to  what  counties  issued 1308 

requisites.   .   . • 1373 

mav  require  collection  of  monev  recovered  by  same  jndgmeat  1378 
order  granting  leave  to  issue  after  death  of  defendant 1391 

1244 
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IV.  Foe  delivesy  of  chattel. 

on  judgment  in  replevin  •••.....  ITU 

power  to  take  chattel  under  execution  in  replevin 1732 

may  require  collection  of  money  recovered  by  aame  judgment.  1873 

requisites  of 1378 

to  what  counties  issued 1366 

return  unsatisfied  necessary  to  action  on  undertaking  in  re- 
plevin    1784 

return  as  evidence  of  breach  of  undertaking  in  replevin 1784 

on  judgment  in  justice's  court  1373,  1731,  2931,  8088 

V.  Against  frofeety. 

to  what  counties  issued 1866 

requisites 1369 

when  attachment  has  been  levied , 1370 

not  allowed  while  debtor  in  custody  under  execution  in  same 

action 1491 

simultaneously  against  property  and  person 1490 

may  issue  after  escape  of  debtor 1492 

when  debtor   dies  in   custody 1493 

after  discharge  from  custody  by  creditor 1494 

new  execution  after  death  or  release  ox  debtor  not  to  be  levied 

or  realty  sold ^ 1496 

property  seized  in,  cannot  be  recovered  in  replevin 1690 

VI.  Eeemft  fkopestt. 

special  exemptions  not  affected  by  code 1889 

when  no  exemption  allowed  on  judgment  for  wages.. ..  8131,  8167 

3221 

of  householder  enumerated 1390 

workin|r  tools  and  team  of  householder 1391 

professional    instruments,    furniture    and    library    of    house- 

holder 1391 

woman  has  same  exemption  as  householder 1392 

military  pay,  pensions,  rewards,  arms,  etc 1393 

damages  for  taking  exempt  property 1394 

burying  ground 1395 

designation  of 1396 

homestead  of  householder   1397 

designation  of 1398 

of  married  woman 1399 

continuance  after  owner's  death   1400 

not  affected  by  temporary  suspension  of  residence 1401 

lien  attaches  to  surplus  value  over  $1,000 1402 

creditor's  action  to  reach  surplus  value 1402 

marshalling  proceeds  of  property  partly  exempt 1408 

money    representing    exempt    portion    of    property    sold    also 

exempt 1403 

cancellation  of  exemption  of  real  property 1404 

waiver  of  exemption  void   1404 

cannot  be  reached  by  judgment  creditor's  action 1870 

by  supplementary  proceedings  2463 

on  execution  issued  by  justice  of  petce 3028 

exemption  of   exhibits  at  exhibitions 1404a 

V*l^.      f^VY    ON    PERSONAL    PROFBRTY. 

on  current   money 1410 

on  bank   bills    1411 

on  government,  state  and  corporate  bonds 1411 

interest  of  pledgor  may  be  sold 1412 

under  warrant  to  collect   fine 2206 

when   superseded   pending  appeal 1311 

sheriff's    fees    3307 

aheriff  to  collect  fees  by  virtue  of  execution • 3309 

1245 
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VII.  Levy  on  personal  psofekty  —  ContiimwL 

1.  Interest  in  partnership, 

application  for  releaac  of  partnership  property 1433 

undertaking  for  release   WB,  606,  1414 

on  interest  of  partner  previously  attached. 14U 

undertaking    to    release   partnership    property    inures    to 

other  creditors 1416 

sale  of  partner's  interest 1417 

rights  ot  purchaser  1417 

2.  Lien  on  personal  property. 

personal  property  bound  by  execution. 140^ 

order  of  preference  among  executions 1406 

when  property  attached    14T 

preference   when  execution   issued   out   of   court  not  of 

record 1408 

bona  Ude  purchasers  before  levy  not  affected 1-P^ 

8.  Claims  of  thtrd  parties. 

trial   of   claim    141^ 

affidavit  of  claimant 141'' 

manner  of  trial   1*** 

€  Kpenses  of  trial   ^*^ 

'  urors  to  find  value  of  property 141" 

jonding   by   creditor   on   claim 141-" 

claimant's  right  not  affected  by  inquisition  143U 

sheriff's  fees  for  notifying  jury 3307 

4b  Action  against  sherHF;  substitution  of  indemnitors. 

substitution  of  indemnitors  as  defendants 1421 

notice  of  application  for  substitution 1422 

consent  to  substitution   1422 

terms  on  substitution   , 1423 

severance    and    substitution   when    indemnity    rejates   to 

J)art  only 1424 
ief  to  sneriff  when  joined  as  defendant  with  indenni- 

tors. 145S 

effect  of  order  substituting;  indemnitors 1435 

notice  of  action  to  indemnitors. ., ••,„,...  1427 

action  by  sheriff  against  indemnitors 1427 

\^ni.  Levy  on  asAX.  fropeety. 

after  ten  years  1258 

notice  to  be  recorded  and  indexed 1253 

includes  unexpired  leasehold  terms  of  five  years 1490 

f property  held  In  trust 1431 
ndorsement  of  direction  prohibiting  levy  on  property  mort- 
gaged to  secured  debt , 14S3 

IX.  Sale. 

1.  In  general. 

when  and  how  conducted 13M 

order  of  sale  of  attached  pronerty TOi 

penalty  for  removing  or  defacing  notice  of  sale IS® 

title  of  purchaser  not  affected  by  omission  «f  nodce ItN 

sheriff,  etc.,  not  to  purchase  at  sale , 1387 

2.  Of   personal   property. 

of  perishable  property  in  N.  V.  city  court 3175 

conduct   of   sale    1428 

notice  of  sale    1429 

perishable    property,    how    sold 1^ 

sale    of    partner's    interest 1417 

3240 
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xmtlon  —  Contiiived* 
IX.  Sals  ~- Contbiti^d. 

t.  Of  rr«/  property. 

tquity  not  to  be  sold  on  execution  for  mortgagt  debt  148S,  Iw 

deicription  of  property  in  notice  of  tale \-"\\  ^f*f'  ^** 

not  affected  because  only  part  of  property  advertised  is 

aold "^^^ 

penalty  and  damages  against  sheriff  for  irregularity 148i 

manner  of  conducting  sale . 1*5J 

owner  of  redemptioncr  may  require  sale  of  separate  parcel,  vun 

"  distinct  parcel "  defined  oW 

duplicate  certificates  of  sale ijSt 

certificate  of  sale  to  be  recorded J*^ 

judgment  annulling  conditional  on  repayment  of  price. . .  1440 

righu  of  possessor  after  sale  and  before  deed 1441 

proof  of  lost  execution  or  writ  under  which  sheriff's  sale 

of   real   property   was   made 061e 

4.  WasU. 

order  restraining  waste  during  period  of  redemption. ...  1  *i2 

motion  to  punish   for  contempt. ..• *•.*•...  144.*) 

commitment     for    contempt.*.. ••.••*.*•...  1444 

discharge   oa  undertaking •• • •••••«...  1445 

X.  Uaomumon  or  mbal  pBortBTir. 

time  for 1446 

terms  of 1446 

who  may  redeem  1447 

avoids  sale 1448 

by  creditor 1440 

time  for 1449 

terms  of. 1460 

by  another  creditor  from  redeeming  creditor 1451 

terms  of 1451 

when  second  redeeming  creditor  has  prior  lien 1452 

subsequent  redemptions  by  other  creditors 1453 

by  creditor  after  fifteen  months 1454 

by  original  purchaser  who  is  also  creditor 1456 

by  creditor  directing  sale  under  another  judgment 1457 

by  person  entitled  to  redeem  part 1458 

by  owners  of  undivided  shares 1450 

by  lienors  on  undivided  shares 1460 

right  of»  not  affected  by  agreement  with  purchaser,  etc 1461 

when  to  be  made  at  sheriff's  office 1456 

to  whom  made  when  sheriff  dead  or  out  of  office 1455 

to  whom  payment  to  be  made 1462 

payment  may  be  made  to  sheriff,  etc.,  who  made  sale 1476 

when  sale  made  by  person  designated  by  order  of  court 1477 

certificate  of  satisfaction  by  redeeming  creditor 1463 

evidence  of  right  of  redeeming  creditor 1464 

of  redeeming  mortfpgce   1465 

of  executor  or  administrator  to  redeem 1466 

certificate  of  satisfaction,  etc.,  open  to  inspection 1467 

sheriff  to  file  certificate  of  satisfaction,  etc. 1467 

when  redemption  takes  effect   1468 

title  of  purchaser  vested  in  redeeming  creditor 1468 

certificate  of,  to  be  delivered , 1469 

effect  of  recording  certificate  of  redemption. » 1470 

Xt.    ^HBtlPp's  deed;    title   of   PVftCHAfiER. 

under-sheriff  or  successor  to  act  when  sheriff  dies,  etc 1475 

title  divested  only  by  deed 1440 

aberiff's  deed  to  state  name  of  person  whose  interest  is  sold..  1244 

relates  back  to  time  of  sale 1449 

1247 
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sheriff's  deed  on  expiration  of  redemption ••»•••••• 

when  presumpti^ e  evidence  of  fact ••••••••  1471 

grantee.  .  .    ', •..•••••  1471 

to  executoi  or  administrator  of  person  entitled ICl 

aasi|niment  of  rignt  to  be  acknowledged  and  filed 1474 

restitution  when  property  sold •••...  1333 

not  to  affect  title  to  property  sold 44S.  ISP 

'  recovery  of  price  on  eviction  of  purchaser -  .•...  1471 

judgment  continues  in  force  after  eviction  of  purchaser.  ....  1480 
action  for  waste  by  grantee  of  sheriff. li6M 

Summary  proceedings  to  recover  possession, 

against  person  holding  over ••• 

notice  to  quit  reqnirra • 

stay  of  warrant  to  dispossess •.••.*•.•• 

Xn.   CONmiBUTION   BBTWXBN  DBFXNDAHTS. 

when  judgment  collected  by  sale  of  realty  of  one •  14S1 

when  part  owner  redeems •..•.••  1482 

order  of  contribution 14S 

enforcing  contribution  by  original  judgment 1484 

preserving  lien  of  original  judgment  for  purpose  of  contiibu- 

tion l^B 

entry  on  docket  to  preserve  Uen 1481 

Xni*   AOAIIIST  TRS  PXKSOir. 

from  justices'  courts,  see  infra,  XIV.  FrMii  Justice^  courts. 

1.  When  to  issue.  

arrest  under  warrant  to  collect  fine 9M 

on  judgment  for  working  woman  ia  N.  Y.  dty  court. ...  Slff 

in  what  cases  issued 1487 

against  woman 2481 

on  judgment  of  justice's  court 9018 

for  money.  .  9096 

execution  against  property  a  condition  precedent 148P 

not  allowed  simultaneously  against  property  and  person..  1499 
not  allowed  while  debtor  m  custody  under  another  execu- 
tion in  same  action   1491 

new  execution  after  escape  149S 

against  escaped  sick  prisoner 127 

death  while  in  custody 1488 

creditor  may  discharge  debtof*  after  thirty  days 14M 

not  to  issue  after  discharge  of  debtor  by  creditor 14PI 

new  execution  not  to  be  levied  against  realty  sold 149 

2.  Issuance;  custody  and  detention, 

requisites 13731 

to  recite  issue  and  return  of  execution  against  property.  1373 

to  what  counties   issued    186 

return  on.  to  charge  bail 997 

duty  of  sheriff  on  execution  to  charge  bail W 

custody  of  d^tor 110 

on  jusnce's  judgment  for  penalty  or  forfeiture..-  VSS 

term  of  imprisonment  limited Ill 

support  of  prisoners   112 

when  prisoner  entitled  to  jail  liberties 148 

dq>osit  of  money  in  lieu  of  bail 682 

attachment  for  contempt  not  to  issue  against  prisener...  8S78 
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XIII.  Against  thb  pxrson  —  Continued. 

2>  luuance;  custody  and  detention  —  Continiied. 

habeas  corpus  to  produce  prisoner  to  answer  for  contempt.  2278 

prisoner  produced  to  be  remanded t 2282 

may  be  committed  for  civil  contempt  on  discharge 

from  custody 2282 

habeas   corpus  to  produce  debtor   on  proceeding  to  dis* 

coyer  death  of  hfe  tenant 2307 

%»  Discharge  from  imprisonment, 

from  attest  for  delay  in  issuing 5frt 

release  of  insolvent  debtor  u|>on  his  discharge 2185 

how  validity  of  discharge  of  insolvent  debtor  tested 2186 

validity  of  discharge  of  insolvent  debtor  may  be  attacked 

on  motion  to  vacate 2187 

Sower  of  N.  Y.  city  court  to  relieve  from  imprisonment.  3163 

ebtor  to  United  States  not  to  be  discharged 2218 

to  state  for  taxes  or  public  moneys  not  to  be  dis- 

charged 2218 

notice  by  creditor  to  debtor  to  apply  for  discharge 2216 

failure  to  apply  after  notice  by  creditor  bars  future  ap- 
plication   2217 

what  debtors  may  appl^  for  discharge 2200 

to  what  court  application  made 2201 

when  debtor  may  apply 2202 

application  to  be  by  petition 22011 

contents  of  petition   2203 

schedule  of  debtor's  property 2203 

affidavit  of  petitioner  2204 

correction  of  schedule   2205 

notice  to  execution  creditors 2205 

mode  of  service  of  notice 2206 

publication  in  lieu  of  prescribed  service 2206 

notice  to  attorney-general  when  state  is  creditor 2207 

order  for  hearing 2208 

hearing  to  be  summary 2208 

order  that  debtor  execute  assignment 2208 

adjournment  of  hearing 2200 

proceedings  on  adjourned  day   2210 

assignment  to  be  acknowledged  and  recorded 2211 

title  vested  in  trustee  by  assignment 2211 

when  discharge  from  imprisonment  granted 2212 

petitioner's  propert^r  still  liable  2213 

not  subject  to  new  imprisonment  on  same  judgment 2213 

new  execution  against  person  on  conviction  of  perjury. . .  2214 

powers  and  duties  of  trustee 2215 

distribution  by  trustee  2215 

discharge  not  to  affect  justice's  judgment 8037 

XIV.    TWOU  JVSTXCSS*  COURTS. 

1.  Issuance;  requisites ,  etc. 

may  be  issued  after  discharge  from  imprisonment 8037 

on  judgment 3017 

for  mone]r • 3026 

against  joint  debtors   3020 

on  summons  not  personally  served 2918 

for  delivery  of  chattel 303b 

docketed    with    county    clerk 8043 

where  office   of  justice  becomes  vacant 3146 

for  fine  against  delinquent  witness 2977 

exempt  property 3028 

when  justice  may  issue   3024 

gensral  requisites • 3025 

renewal  of  execution  •.•..*••«•••....  3027 

ioAorfemeat  of  levy Mli 

UI4&' 


Bzeevtion  —  Contiiiiied. 

XIV.  X'"'rom   justices'   courts  —  Continued. 

1.  Issuance;  requisites,  etc. —  Continued. 

mode  of  levy d()S8 

notice   of   sale 3f& 

mode    of    sale SiCU 

return    by    constable S»K>1 

constable  not  to  act  under,  after  return  day .%►**> 

constable  must  complete  after  term  expires 9>i'2 

action  against  constable  for  money  collected SlHI 

for  failure  to  return 3039 

2.  Against  person. 

on  judgment  for  money 3tGH 

arrest   and   imprisonment   under ^^^ 

limit  of  imprisonment •^'•'^3 

affidavit  of  bead  of  family;  discharge TitCA 

penalty  for  wrongful  refusal  to  discharge ^tCt 

affidavit  a  defence  to  action  for  escape ■'9't^ 

discharge  not  to  affect  judgment 3>X>T 

XV.  From  local  courts* 

on  judgments  of  Albany  city  court S22^ 

of   Troy  justice's  court 3^^ 

ESxecntora  and  Administrators* 

See,    also,    "  Surrogates'    Courts:  "    **  Wills." 

"  next    of   kin  "    defined IfifTO,  19to 

appointment  of  receiver  as  successor  to  sole  executor  pending 
action    for    partition   or    distribution    or   to   construe   or  es- 

tablish  will IS® 

action  for  legacy  or  distributive  share ;  •  1^' 

bond  of  guardian  ad  litem  of   infant  suing  for  legacy  or  dis- 
tributive   share    1S20 

security   on   leave   to  issue   execution   on   judgment   for  legacy 

or  distributive   share 1S27 

premium   of   surety  company's  bond   allowed  as   part  of  com- 
pensation   3320 

may    consent    to    discharge    of    insolvent    debtor    by    leave   of 

surrogate 2153 

title  under  sheriff's  deed  on  execution  is  in  trust  for  heirs  or 

devisees t 147Z 

may    maintain   action   against    infant   or   incompetent   for   con- 
veyance of  j^roperty  sold  by  decedent 234€ 

judgment  against,  not  evidence  of  assets 1><24 

when    inventory  may  be  contradicted 1832,  ISTM 

liability  for  uncollected  demands  included  in  inventory..  1833,  1^^ 

Actions. 

1.  By  and  against  decedent. 

extension   of    time   to   move   to   set   aside   judgment  against 

decedent  .  .   . TK* 

to   appeal   from  judgment   against  decedent T*u 

no  execution  against  decedent,  except,  etc l.^S 

issuing  execution' on  judgment  in  favor  of  decedent 137 

2.  Limitation  of  actions. 

on  rejected  claim  barred  in  six  months 1S22 

against  executor,  etc.,  of  person  who  dies  within  state....  4tC 

•  where  deceased  a  non-resident 391 

actions  aKainst,  to  recover  chattel 3^3 

by  next   of  kin,  etc.,  to  recover  property  of  decedent 39S 

period    occupie    dby    suit    to    reciver    property    of    decedent 

exccjiteri    from    limitation 403 

may  begin  action  within  one  year  from  death  of  creditor.  408 
computation   of   (jeriod   in   actions   by,   to   recover  perKUuJ 

property 382 

X2Q0 
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BSxecntor*  and   Administrator*  —  Contftmi&ed* 

Actions  —  Continued. 

3.  Jurisdiction. 

jurisdiction  of  justices'  courts  over  actions  by,,., 2866 

rejected    claims    under   $50   excluded    from    jurisdiction    of 

justice's  court    2863 

Yonkers  city  coust  has  no  jurisdiction  over  action  against.  3204 

4.  When   maintainable   by   or  against. 

forei'srn   executors  or   administrators .^ 1836a 

judgment  against  heir  or  devisee  bars  action  against  exec- 
utor, etc 1821 

action   for  legacy  or  distributive  share '. 1819 

bond  of  guardian   ad  litem  of   infant  suing  for  legacy   or 

distributive   share    1820 

prosecuting     action     against     removed    executor,     etc.,     to 

charge  him  personally 1830 

action  by,   for   nesligently  causing  death   of  decedent.  1902-1006 
not  to  t>e  arrested  when  sued  in  representative  capacity . .     555 

6u  Partition. 

when   necessary  parties  in  partition lo38 

direction  for  sale  free  from  Iten  of  debts  of  decedent 1588 

payment  into  court  on  sale  free  from  debts 1538 

withdrawal  of  shares  of  proceeds 1538 

6.  Pleading;  parties. 

to  be  brought  in  representative  capacity.. 1814 

may   sue  without  joining  beneficiary 449 

two    or    more    represeyting    same    decedent    considered    as 

one  person   1817 

executors  who  have  not  qualified  not  necessary  parties....  1818 

first  served  or  appearing  to  answer  complaint.^ 1817 

separate  answers  not  allowed  except  by  direction  of  court.  1817 

counterclaim   in  action   against 505 

counterclaim  on  decedent  s  debt  in  action  by 506 

in  city  court  of  New  York ', 3174 

lack  of  assets  not  to  be  pleaded 1824 

in  action  by  or  against,  in  justice's  court 2946 

joinder  of  personal   and    representative  causes 1815 

not   personally   liable    for   debt   by   reason    of    false   allega- 
tion  in  pleading 1881 

7.  Abatement  and   revival. 

actions  not  to  abate 1828 

on  death,  action  may  be  continued  against  successor 1828 

successor   on   revocation   may   continue   actions   and   special 

proceedingB 2563 

&  Trial;  judgment. 

preference  of  actions  by  or  against 'lOl 

party  cannot  testify  to  i>ersonal  transaction  with  decedent.     b20 

judgment    may    be    entered    against    all    as    if    all    had    ap-, 

peared '  1817 

not  evidence  of   assets 1S24 

after  removal  does  not  bind  estate  or  successor....   lisiO 

realty   not   bound   by   judgment  against  executor,   etc.,    un- 
less   expressly    charged 1823 

judgment  against,  to  state   whether  awarded   personally   or 
in   representative   capacity    1815 

separate    dockets    and    executions    on    personal    and    repre- 
sentative   judgment    ; 1810 

when    judgment    not    stating    representative    capacity    en- 
forceable against  decedent  s  property 1  fil  4 

dispensing  with  or  limiting  security  on  appeal 1>'{12 


INDEX. 

Bxecntors  and  Adnitnlvtrator*  —  Continued, 

Actions  —  Continued. 

9.  Executions. 

successor  may  issue  execution  on  judgment  recovered  hf 

predecessor   1829 

on  judgment   on  counterclaim  against 506 

against  property  in  hands  of ^ 1371 

against  executor,  etc..  to  issue  only  on  leave 1^ 

application  for  and  order  granting  leave 1828 

security  on  leave  to   issue  on  judgment  for  legacy  or  dis- 
tributive  share    18ST 

10.  Costs. 

liability   for  costs 1836 

judgment   for  costs  against 189 

costs  against,   payable   from   estate 3346 

when    personally   liable   for   costs 3346 

security   for  costs   discretionary 3271 

action  against  beneficiaries  for  costs  and  expenses  incurred.  1916 

Exempllflcatlon. 

Sec   "Evidence,"   VIII,   Xj   "Records." 

Exemption*. 

from  jury  service,   see  "Jury  and  Jurors.** 

from  arrest,   see  *'  Arrest.*' 

property   exempt    from   execution,    sec   "  Execution,   VI." 

of    earnings    of    debtor 1879,  2463 

of  trust   fund    « 2468 

exempt  property  not  reached  by  sunplementary  proceedings....  2463 

^  not  reached  by  creditor's  actfon 1879 

for  widow  and  children  of  decedent ^ 267P 

proceedings  to  compel  set  off  of  exempt  property 3671 

Bxprea*  Companies. 

residence  for  purpose  of  jurisdiction  of  justice's  court. .  2869.  2881 
service  of  summons  from  justice's  court  on 2881,  2883 

Bxtenaion  of  Time. 

Sec  "Time.** 

Bxtortlon. 

taking   fees   not   prescribed   by   law   prohibited 3280 

for  services   not   rendered  prohibited 3281 

treble  damages  for  illegally  taking  fees 3282 

fixtra  Allo-f«'ance. 

See  "  Costs." 


P. 
Factors. 

order  of  arrest  in  action  for  funds  cr  property  misapplied....    519 
in  justice's  court   889 

False   ImprlHonment. 

included  in  terra  "  rersonal  injury  " 3343 

limitation    of    actions 384 

jurisdiction  of  N.  Y.  city  court  over  action  for,  on  vessels.....    317 

_  1369 
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INDBX. 

Falae  laaprisonmeiit  —  Continved. 

•n  high  seas,  action  in  N.  Y.  city  court  for S177-3187 

excepted  from  jurisdiction  of  justice's  court 2863 

of  Albany   city  court    3223 

of  Troy  justice's  court 3223 

costs  when  recovery  is  less  than  $50 S228 

K«lse  Representation*. 

as  ground  for  attachment 686,    637 

Federal    Conrts. 

detention  and  custody  of  prisoners  under  federal  process. .  133,  J.34 

certified  copies  of  records  admissible  in  evidence   943 

prisoners  detained  by  mandate  of,  not  entitled  to  habeas  corpus, 

etc 2016 

IPederal  OIBeea  and  Oflcer*. 

certified  copies  of  documents  on  file  in,  admissible  in  evide«ice. .  944 

certificate  of  director  of  census  to  po.>ulation  admissible 944 

certified  record  of  weather  bureau  observations  admissible 944 

records  or  certified  copies  of  transfers  of  vessels  admissible* . .  •  946 


provisions  a|>ply  to  civil  cases  only ••••••••••• 8832 

special   provisions   not   affected •..  3880 

cnange  not  to  apply  to  uncompleted  services. .•• 8331 

in  proceedings  to  enforce  liens  on  vessels 8480 

for  oaths  and  acknowledgments • 8206 

lor  administering  official  oaths 8280 

officer  may  charge  fee  paid  for  oath,  postage,  etc ••• 8201 

certifying  prepared  copies • 8805a 

of   printers    ; 8317 

L   PlOHlBlTIONS  AGAINST  TAKINO* 

judges  not  to  take  fees  for  advice 81 

officers  of  N.  Y.  city  court  not  to  receive  for  their  own  use. .     836 

taking  fees  not  prescribed  bv  law  prohibited 8280 

taking  for  services  not  renaered,  prohibited 8281 

treble  damages  for  illegally  taking 8282 

IL  Ijabiuty  FOt;  paymint. 

to  be  taxed  on  demand 8287 

to  be  paid  before  papers  transmitted ..•••.•..  8292 

comptroller  to  audit  when  pavable  by  state 8205 

searches  for  state  officers  to  be  gratuitous 8200 

prisoner  ordered  discharged  not  to  be  detained  for 2212 

poor  person  not  liable  tor 461,    466 

m.   Or    CLUIKS;    RBGISTBRS    and    STBNOGIArHXXS. 

ef  clerk  of  court  of  appeals 8800 

of  county  clerks  generally '. 8804 

in  New  York  and  Kings  counties 3305 

for     entries     of     moneys     deposited     with     county 

treasurer 3306a 

of  clerks   of    court 3306 

in  civil  actions, 3301 

on   naturalization    3303 

of  clerk  of  N.  Y.  city  court 3164a 

of  register 3306 

ef  county  treasurer,  etc.,  on  money  paid  into  court 3321 

•I  stenographers 3311 

tor  copies  of  notes 251 

how  paid  > 86.86 

'^  1858 
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Fee*  — r  Continued. 

IV.  Op  sheriffs;  cokonbbs;   constables,  etc. 

of  sheriff  and  officers  for  attending  appellate  division......     243 

of  constables  and  deputy  sheriffs  for  attending  court S12 

of   sheriffs    33>.<7 

in  New  York  and  Kings  county oSf^ 

in  replevin    IT'iS 

sheriff  to  collect  by  virtue  of  execution ^ X^G 

of   coroners    . , 3310 

of  marshal  executing  mandate  of  N.  Y.  city  court. 3SJ 

payment  of  fees  of  officers  on  sale  in  partition 1579 

V.  Of  rkfsrses;   commissioners  and  arbitrators. 

judge  acting  as  referee  not  to  receive 1CC4 

of  referee 3396 

failing  to  report  not  entitled  to   fees 1019 

appointed  to  superintendent  discovery SJi 

in  surrogate's  court   2Toi2 

on  sale  of  real  property S2Sf* 

commissions   on   distribution    of  proceeds   of   real   proi>- 

erty 3297 

of  commissioners  in  partition   or  dower ^2dS 

in  partition,  to  be  taxed 199 

to  admeasure   dower,  to  be  taxed 1612 

in  condemnation   S5T0 

of  surveyors  in   partition  or  dower 324© 

of    arbitrators    2371 

VI.  Of  receivers;  executors;  guardians;  trustees*  etc 

of  executor  or  administrator 2753 

executor,  etc.,  only  allowed  once  tjn  different  letters 27^ 

not  allowed  when  will  provides  compensation . 27.^3 

of    testamentary    trustees 2753 

of   general    guardian 27.'i3 

receiver's   commissions    3%20 

of  committee   of  incompetent 2X9 

cost  of  bond  of  receiver,  guardian,  trustee,  etc 3330 

VII.  Of  jurors. 

of  trial  jurors   3313 

in    special    proceedings    3^1^ 

mileage    of    jurors 3SIA 

per  diem  allowance  to  grand  and   trial  jurors 3314 

extra  pay  on  protracted  trials 3S1'» 

in   justice's  •  court 3SJ6 

presentation  of  claims  by  jurors  and  disposition  of  unclaimed 
fees.    »    33Sla 

VIII.  Of  witnesses. 

generally 331S 

on  deposition  to  be  used  in  another  state 3319 

party  testifying  not   entitled  to SSS* 

attorney  testifying  for  client  not  entitled  to 32S8 

IX.  In  surrogate's  courts.     See  "  Surrogate's  Court." 

X.  In   justices*   courts. 

to  be  paid   before  services   rendered .  •  4 332R 

adverse  party  may  pay  and  tax 3339 

1254 


IND£X. 

Fee*  —  Contliined. 

X.  In  justicxs'  courts — Continued. 

of   justice   of  the  peace 3322 

on  transfer  of  cause  to  another  justice... 3152 

on  sale  of  straying  animal 30U2 

of  justice  and  constable  on  attachment  against  witness 2972 

of    constable 3323 

constable's  affidavit  upon  claim  for  travel  fees ».,,...   3324 

person   deputized   to  execute  mandate  not  entitled   to 3156 

of   jurors 3326 

witnesses*    fees 3327 

on  commission  to  take  deposition 3325 

XI.   WhbN   to  B£  accounted  POK   and  7AID  OVEB. 

all  sums  received  for  official  services  to  be  includeJ  In  ac- 
count   3286 

by  clerk  of  couh  of  appeals 3283 

clerk  of  court  to  account  for  and  pav  over 3283 

salaried  registers  to  account  for  and  pay  over. 3285 

salaried  county  clerks  to  account  for  and  pay  over 3285 

clerk  ~of  N.  Y.  city  court  to  account  for  and  pay  over....  331 

Felffned  iMnes. 

abolished '. 823 

S*eloii7. 

attorney  disqualified  on  conviction ..*..«... 67 

deposition  ox   person  confined   for 877 

corrupt  omission   of  juror's   name  in  Kings   county 1158 

habeas  corpus   to  testify  in  case  of.. 2011*2014 


Fenuilea. 

See  "Women," 

Fictltlons, 

bail,  see  "Bail." 

name,  see  "  Name;"  "  Unknown  Peesons." 

Fidelity  Companies. 

execution  of  bond  or  undertaking  by 811 

equivalent  to  two  sureties  on  bond  or  undertaking 715,     811 

justification   by 811 

Fidaciarles. 

order  of  arrest  in  action  for  funds  or  property  misapplied....     549 
in   justice's    court 2895 

Finea. 

application  to  fines  against  grand  jurors 3351 

I.  When  to  be  imposed. 

for  unlawfully  practicing  in  New  York  city 64 

for  permitting  person  to  practice  unlawfully  in  New  York 
city 64 

against  sheriff  for  neglect  to  execute  mandate  in  special  pro- 
ceedings      103 

for  disobeying  peremptory  mandamus  to  public  officer  or 
board ; 2090 

for  misconduct  of  officer  attending  jury  in  special  proceeding  1196 

1255 
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FtMe*  —  Contiiived. 

I.  When  to  be  xmpossd  —  Continued. 

for  non-attendance  of  juror 1072,  1108,  US 

in  special  proceeding IIK 

in  justice's  court SHt 

of  talesmen 1174 

In  justices'  courts. 

against^  recalcitrant  witness   Vt4 

imposition  on  witness 2913 

I  minute  of  conviction  of  witness 2^ 

execution  for.  against  witness 2977 

application  ot  fines  against  witnesses 29'^ 

II.    FOM  CONTEMPTS. 

for  criminal  contempt t 

in  justice's  court    2871 

punishment  of  contempt  by 2306 

when  actual  loss  not  sustained 22M 

as  indemnity  for  damages  to  aggrieved  party 22S4 

corporation  may  be  fined  for  contempt 22M 

final  order  imposing  for  contempt  punishable  civilly 22S1 

III.  Remission. 

power  of  county  court  to  remit 3Q0l  Sf  1 

,                                 costs  on  remission 352 

notice  of  application   3S2 

county  court  may  remit  fine  imposed  by  justice. 333 

IV.  Collection  and  enforcement. 

provisions  not  applicable  where  other  provision  made 2301 

clerk  of  court  to  make  schedule  of  fines  imposed 23S^  2SSI^ 

to  issue  warrant  to  sheriff  2SM 

to  whom   warrant  issues  when  delinquent   resides  in   another 

county   

levy  of  execution  on  personal  propertj^  under  warrant 2296 

arrest  of  delinquent  on  execution  against  person  under  war- 
rant    22M 

return  of  warrant    297 

proceedings  to  compel  sheriff  to  return  warrant 1^ 

action  against  sheriff  for  failure  to  collect  fine 2298 

issuance  of  new  warrant  on  return  of  first 2299 

what  persons  included  in  schedule 2299 

action  by  people  against  sheriff  for  omission  of  duty 2300 

V.  Actions  wok. 

action  for,  to  be  brought  in  name  of  people 19^ 

costs  when  recovery  by  state  is  less  than  $50 S22S 

jurisdiction   of  justice    2S63 

order  of  arrest  in  action  to  recover 519 

in  justice's  court    2^16 

against  usurper  of  office  upon  judgment  of  ouster 19U* 

fine  against  usurper  of  office  to  be  docketed 19eK 

execution  to  collect,  against  usurper  of  office 1966 

Fire  Conapaniea  and  Departntenta. 

members  exempt  from  jury  duty 1090,  1081.  1127 

^roof  of  exemption   1082,  112S 


B*l«herles. 

r  of  causes  of  action 

forest  law    

jU56 


joinder  of  causes  of  action  for  penalties  under  fisheries,  game 
and  forest  law    4H 
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when  deemed  asseto  in  hands  of  cxecnton,  etc 2T12 

Forcible  Entry  mnd  Detainer. 

entry  by   force  prohibited    2233 

treble    dainages 1669 

summary  proceedings  to  dispossess  wrongdoer 2233 

application    to   remove   wrongdoer 2234,  2235 

issues   in   summary  proceedings  to   remove   wrongdoer 2240 

coats    2260 

Foreeloanre. 

I.   Of     MORTGAGB    of    UAL    PSOPZltTY. 

1.  By  action. 

jurisdiction   of ,  county^  court 840 

infant  may  maintain,  in  his  own  name 1686 

service   of   summons   by   publication 438,    439 

obligor  in  bond   may  be  made  defendant 1627 

when   state   may   be   made   defendant 1627 

payment  of  encumbrances  to  protect  state's  interest. . . .   1627 
summons  to  be  served  on  attorney-general  for  state....  1627 
other  actions  for  mortgage  debt  prohibited  pending  fore- 
closure    1628 

complaint  to  state  whether  another  action  brought  on  debt  1629 
action   not  to  be  brought  until  return  of  execution   for 

debt 1630 

notice  of  pendency  to  be  filed 1631 

appointment  of  receiver  without  notice 714 

appointment  of  receiver  in  action  on  mortgage  of  corpora- 
tion    1810 

action  triable  where  property  situated 982 

final  judgment  to  direct  sale 1626 

to   award    recovery   of   deficiency 1627 

judgment  to  be  entered  in  county  where  property  situ- 
ated    1677 

security  to   stay   judgment  pending  appeal   to  court  of 

appeals 1331 

disijiissal  on  payment  of  interest  and  part  of  principal 

due   1634 

stay  after  judgment  on  payment  of  interest  and  instal- 
ments due 1636 

estate  transferred  by  conveyance  upon  sale 1631 

rights  barred  by  conveyance  upon  sale 1631 

surplus   to    be    paid    into    court 1633 

duties  of  officer  making  sale 1633 

sale  of  whole  when  only  part  of  debt  due 1637 

sale  of  part  only,  when  only  part  of  debt  due 1636 

additional   persons   bound   by   judgment 1671a 

ofiker  making  sale  to  pay  taxes,  etc 1676 

summary  proceedings  to  recover  possession  of  property. .  2232 
notice   to  quit  required  before  summary   proceedings  to 

•  recover    possession 2236 

additional   allowance  to   plaintiff 3252-3254 

when  action  settled  before  judgment 8252-3264 

computation  of  additiotial  allowance 8262 

2.  By  advertisement. 

provisions  as  to  mortgages  to  U.  S.  loan  commissioners 

not  affected 2400 

provisions  as  to  mortgages  to  state  not  affected 2409 

when   mortgage   may   be   foreclosed 2387 

filinv  of  notice  of  sale 2388 

publication  and  posting  of  notice  of  sale 2388 

notice  of  sale  to  be  served  on  mortgagor  and  grantees. .  2388 
on  wives  or  widows  of  mortgagor  and  grantee....  2388 

on  lienors 2388 

on   heirs  of  deceased  owner,   etc 2388 

mode  of  service  of  notice  of  sale 2389 

county  clerk  to  indorse  and  index  notice  of  sale 2390 

contents  of  notice  of  sale. . . .« 2381 
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IN0BX. 

Idiot*  —  Contlnned. 

I.    SkAVICB   of    SUIIMOHS   ON. 

service    of    summons    on ...•.*•«««•.••• •••••  fl 

dcsi^ation  of  person  to  receive  summons 427,  A 

service    of   summons   for,    on   person   designated   in  order...  I? 

appointment  of  special  guardian  ad  litem IS 

special  guardian  ad  Htem  excludes  committee  from  control.,  ff 

serviee  of  summons  on,  may  be  dispensed  with,  by  order...-  3 

on    committee    by    publication 438^  tf 

II.   PlOCBXDXirGS  IK  STnaOGATBS*  COURTS.      See  **  StntR0GATl*S  COUIT-" 

III.  Special  pkocxedings  to  sbll,   moitgacb  oa  iMAam.  bs4l  nop- 

ZRTY.  '  See  '*  Sale  op  Real  Property." 

IV.  Action  to  annul  marriagb  of.  • 

idiocy   fl;round   for   annulling  marriage 1<^ 

action    oy    relative jl* 

by   next   friend If* 

order  allowing  next  friend  to  sue ^ 

legitimacy   of   issue   of    marriage    with I'* 

v.-  Partition   by  agreement. 

application  by  committee  for  authority JJJ 

notice   to    superintendent   of   state    institution j^ 

contents     of     petition ^ 

notice    of    application |^ 

court    may    authorize ^ 

authority  to  committee  to  execute  releases |^ 

effect    of    releases >  3^ 

VI.  Action  to  compbl  conveyance  bt. 

when    to    be    brought Pj 

who    may    maintain ^ 

committee  may  be  directed  to  execute  conveyance ^^ 

Impeachmentay  Court  for  tke  TpIsU:  of. 

:    >is  a  court  of  record J 

.   .  not  governed  by  general   rules  of  practice " 

Impotency. 

ground   for  annulling  marriage • 1*5 

who  may  sue  to  annul  marriage  on  the  ground  of ....#•  l<* 

InatiHaQniiient. 

I.  Com  M iTMBH T. 

for   criminal    contempt 

not  allowed  for  non-paymesC  of  interlocutory  c<»ts,  etc,  «x-    .. 

ccpt,    etc.    J* 

not  allowed  for  money  due  on  contract m* 

of   recalcitra,nt  witness 1 ••'••  ^ 

of  delinquent  juror  for  non-payment  of  fine  in  New  Yo(t..  ^ 

on  final  order  for  contempt  punishable  civilly ^ 

warrant  of   commitment   for  contempt   punismble  civilly^.  •  ^^ 
prisoner  produced  on  habeas  corpus  to  answer  for  cofrttopt  ^ 

to   be    remanded '^'"^ 

may  be  committed  on  discharge  from  custo^ Si 

for   criminal  contempt  in  justice's  court « •  '" 


•eMt  —  ComtlMved* 

II.  Custody  amd  dxtbmtxon  or  nxMvv. 

under  federal  procew ••• 1<tt»  1S4 

custody  of  prisoner « •••• •  IM 

IB  New  York }» 

term  of  persons  arrested  on  execulion*  etCt  Unuted •  •  • . .  Ul 

on  execution  from  justice's  court •  •  8088 

support  of  prisoners U2 

charce  for  lood  is  prohibited 118 

sheriff  not  to  take  reward  for  waiting  for  prisoner Hi 

charges  for  lodging,  etc.,  of  prisoner 115 

prisoner  may  send  for  necessaries 116 

charges  for  rent,  etc.,  prohibited 117 

rewards  other  than  fees  allowed  by  law  prohibited 117 

prisoner  may  be  conreyed  through  another  county 118 

ofllcer   conveying   prisoner    through    another   county   exempt 

from  arrest 110 

prisoner  being  conveyed  through  another  county  exempt  from 

arrest 110 

custody  of  jails  and  prisoners 120,  111 

cfril  aad  erwdnal  prisoners  to  be  kept  separate 128 

males  and  females  to  be  kept  separate 124 

misdemeanor  to  violate  provisions  for  separation  of  priaonera.  3J2( 

treble  damacsa  for  failure  to  acnarate  prisoners 125 

sick  prisoner  to  be  removed  to  nospital 127 

civil  prisoner  may  be  ordered  to  be  produced  on  indictment.  166 

when  committed  for  contempt I6T 

arrest  of  sheriff  bv  coroner , 174 

how  confined. 176 

'     t>!aee  of  sherifTs  confinement  deemed  a  jail 176 

In  action  in  which  sheriff  is  plaintiff 179 

sheriffs  liability  for  escape 168 

connivance  at  escape  is  misdemeanor 160 

HI.  AiMcisHON  TO  LtanTtu  or  jail.    See  ''Jail  Ltrxirtu.'' 

IV.   UnDBE   BXBCVTtOII   AOAX»ST   TRB   naSOII.      See  '*  EXBCtlTION." 
V.    RXMSOIBS  AND   PaOCXSS  AGAINST  PaXSONIXS. 

service  of  oapers  on  prisoner 131,     182 

warrant  of  attachment  not  to  issue  against  prisoner 2278 

care    of    property    of    criminal    prisoner,    see    "  Caiua    and 

OUMIMALSb 

habeas  corpus  to  bring  up  prisoner  to  testify,  see  "  Habeas 

Coarus.*'^ 

deposition  of  person  under  sentence  for  felony 877 

dim^ilit^  by  insprisonmeat  for  crime  excepted  from  statute  of 

limitations 896 

on  conviction   for  crime,  interrupts  limitation  of  action  for 

real  property   .^ . .  .• 875 

new  tnal  of  action  to  determine  claim  to  real  property  when 

defendant  confined  for  crim^  ' 1646 

for  crime,  excepted  from  limitation  of  action  of  dower 1596 

habeas  corpus  to  produce  prisoner  on  proceeding  to  discover 

death  of  life  tenant 2807 

VI.   DfSCHAXOB  FBOM. 

habeas    corpus    to    inqidre    into    detention,     see    "  Habeas 

COBFUS." 

county  court  may  discharge  person  committed  for  non-payment 
of  fine 858 

release  from,  on  discharge  of  insolvent  debtor 2185 

dischargt  from  hnprisonment  of  debtor  confined  under  cxecu* 
tion,  see  "  ExEctmow." 

power  of  city  court  of  New  York  to  relieve  from 8168 

-   iitctoge  of  insolvent  from,  see  **  lMSoa,VBiiT  DtSfOta." 

ia6» 
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INDEX. 

Incoine. 

included    in    term    "property" ^ 

iKcompetent  Person*. 

^>poiTittnent    of   guardians   ad   litem   and   special    guardians  kf 
supreme  court  without  application    IHi 

defined  0 

See  "  Habitual  Dkunkards;  "  **  Idiots;  "  "  Luvatics." 
appointment,   powers   and    duties  of  committee  of   person  tad 
property,  see  "  Coiimittex  op  Pxrson  and   PaopZBTT  or  Ii- 

COIIPETENT    PEESONS.*' 

special  proceedings  to  sell,  mortgage  or  lease  real  property  of, 
see  "  Sale  of  Real  Propeety.  ' 

action    to   compel    conveyance   by ^^ 

cannot  be  party  to  submission  to  arbitration ^ 

court  may  compel  spiciBc  performance  of  contract  made  by  in- 
competent  person    23f(i 

Inciinabrance*.  ^ 

when  cause  of  action  accrues  for  breach  of  covenant  against. 


.  •  • 


Ittdeninltorn. 

of  sheriff  on  levy,  see  "Attach mekt;  "  "  EzBCunoii." 

Indictment. 

not  barred  by  punishment  for  criminal  contempt ^ 

bj^  civil  punishment  for  contempt 9^ 

production  of  civil  prisoner  on l*" 

Infnntn. 

See,  also,  "  Guardian." 

I.  Disabilities. 

cannot  act  as  executors • •• §g 

cannot  De  party  to  submission  to  arbitration ^^ 

under  fourteen,  to  be  discharged,  if  arrested fj* 

rights  of,  saved  against  judgment  of  ejectment  by  default —  U^ 
new  trial  of  action  to  determine  claim  to  real  property  wfacn 

defendant   an  infant    1^ 

disability  by  infancy  excepted  from  limitation  of  actions.  375,  W 

disability  to  move  to  vacate  judgment "'* 

infancy    excepted    from    period    of    limitation    of   action   for 

dower   _.  •  •  "■ 

limitation  of  time  to  apply  for  certiorari  to  review  deternios- 

tion   fl« 

creditor's   action    against  heirs,    next   of  kin,   etc,  not  sm* 

pended   by   infancy    '^ 

II.  Actions  by  and  aoainst. 

may  maintain  action   jjt 

relating  to  real,  property  in  his  own  name ^^ 

may  sue  as  a  poor  person *J 

verification  of  petition  for  leave  to  sue  as  poor  person J^ 

action  by  or  on  behalf  of,  to  annul  marriage •  "** 

order  granting  leave   to  next    friend,    etc.,   to  sue  to  aaanl 

marriage   :•**%'" 

recovery  of  dower  by  default  or  collusion  of  guardian  do<« 

not  aflfect   . ^*" 

competency   as  witness    -- 

open   commission   to   take  deposition   cannot   issue  when  m* 

verse  party  is  infant .■ V '  * " 

commission    to    examine    orally    cannot    issue    when  sdverse 


party  is  infant   ■ .Z] 

rttcrence  by  conient  not  made  when  infant  a  defendant **" 
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INDBS:. 

lMf«fcst»  —  CoBtlnned. 

II.  Actions  by  and  against  —  Continued. 

when  judgment  by  default  may  be  entered  againtt IJIJ 

preference  of  actions  by  or  against Jjl 

by  or  against  trustee  tor TW 

1.  Servieg;  appearance, 

service  of  summons  on ^*j^ 

on  person  designated  in  order «J 

designation  of  person  to  receive  summons •  •  •  428 

service  of   summons  on  parent   or  guardian  by   publica- 

tiou 488.  *39 

guardian  ad  litem  of  infant  plaintiff  to  be  appointed....  4g 

liable   for  costs    • 469 

application  for  appointment  of  guardian  ad  litem  for  in- 
fant  palintiff fJJ 

infant  defendant  to  appear  by  guardian  ad  Mem...... .,  4T1 

application  for  appointment  of  guardian  ad  litem  for  in- 

tant  defendant }JJ 

how  guardian  ud  litem  appointed 472 

appointment  of  guardians  ad  litem  and  special  guardians 

By  supreme  court  without  application... 477ft 

dci'k  ot  court  must  act  as  guardian  ad  litem  when  ap- 
pointed  .• : f ^ 

guardian  ad  Htem  must  consent  to  act  in  writing 472 

appointment  of  guardian  ad  litem  for  absent  infant  de- 
fendant  - • .•  •  473 

service  of  summons  on  guardian  ad  litem  of  absent  in- 
fant defendant   ;  •. 473 

guardian  ad  litem  must  give  bond  before  receiving  prop- 
erty    : 474 

penalty  and  sureties  on  bond  of  guardian ►. . . .  475 

general  guardian  acting  ad  litem  need  not  give  security. .  476 
security  of  guardian  ad  litem  may  be  increased  by  order . .  476 
guardian  ad  litem  of  infant  defendant  not  liable  for  costs.  460 
service  of  petition  and  notice  in  condemnation  proceed- 
ing  on    : • 3362 

appearance  of,  in  condemnation  proceeding 3863 

appointment    of    guardian     ad    litem    for,    in    justice's 

wurt r 2887.  2888 

when  defective  appearance  for,  is  cured  by  judgment  on 

verdict,  etc 721 

service  of  surrogate's  citation  on 2526 

designation  of  person  to  receive  citation  from  surrogate's 

court    for   2530 

appointment  of  special   guardian  by  surrogate 2534 

costs   against^  intant   plamtitfj    collectible   from    guardian 

ad  litem 3249 

for  procuring  appointment  of  guardian  ad  litem  for 

infant  defendant 8261 

3.  Partition. 

may  bring  by  authority  of  surrogate 1584 

appointment  of  guardian  ad  litem  for  infant 1535 

security  by  guardian  ad  litem  1536 

cannot  be  waived  1536 

title    to    be    ascertained    before    interlocutory    judgment 

when  infant  is  party 1545 

pasrment  or  investment  of  shares  of,  in  proceeds  of  land 

•old  1581 

compensation   to    equalize    not   awarded   against,    unless, 

«tc 1587 

By  agreement. 

application  by  guardian  for  authority 1690 

contents  of   petition    1591 

notice  of  aoplication   1691 

1871 
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fNDSX. 

Infanta  —  Continwed. 

11.  Actions  by  and  agaimst  —  Condntted. 

2.  PartiHpn  ~^  Caa^nued. 

By  agreement  —  Continued. 

court    may    authorize •«....... 

authority  to  guardian  to  execute  releaaet TSK 

effect  ot  releaaes Vm 

ft.  Action  to  compel  conviyunco, 

when    nuy    be   brought 86 

who    may    maintain 2MI 

guardian  may  be  directed  to  execute  conveyaaoa St 

ni.  Changs  of  namb. 

petition    by    guardian J|}{ 

notice    of    application.... J^ 

order  authorising «» 

IV.  PaoFERTY.     Sec   •'  SuaaoGATX'4  Court." 

ffuardian  of  infant  can  only  porchaae  on  behalf  of  tnrd —  1^ 
limitation  of  action  in  reflect  to  property  ao  porcbaaed..--  ma 
bond  of  guardian  ad  lititn  in  action  for  lega^  or  distributive 

ahare UV 

sale  of  contingent  interest  in  real  property SMS 

guardian  or  tmttee  holding  over  liable  for  use  and  occups- 

tion 1«" 


Infornaer. 

action  by,  for  penalty  or  forfeiture • 18M-1M 

iBlnaetton. 

writ  aboltshed  and  order  tubatitnted •..••••• ^ 

I.  When  to  issue;  afflication. 

right  depending;   upon   nature  of  action J2 

on   extnnsic    facts J2 

against  acts  of  state  officers JJJ 

not  be  granted  with  arrest  or  attachment,  except  etc "^ 

in  action  to  charge  joint  debtor  not  summoned  in  prerkms 

suit    Ulf 

restraining  waste  pending  action  as  to  real  property J^ 

temporary,   not  granted  ,  on  submitted  controversy *^ 

in  judgment  creditor's  action,   restraining  transfer  or   _ 

payment »" 

in  proceedings  supplementary  to  execution  restraining  trans- 

fers,  etc «....!....« **-' 

against    alienation    of    property    acquired    from    jncompetent 

person   J2 

to  stay  summary  proceedings  to  recover  possession  of  land..  *^ 
power    of   surrogate    to   grant   temporary,   against   executorSi 

etc ^ 

may  be  granted   on   counterclaim '^ 

by  whom  order  may  be  granted •*»  J^ 

proof  of   grounds  for ^ 

order  granted  at  any   time  during  pendency  of  action ^ 

order  may  be  granted  and  served  on  Sunday ^? 

time  for  rendition  of  final  decision JjJ 

notice    of    application ** 
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IMDIX. 

laJunctloB  —  Contiaaed. 

I.  When  to  issue;  application  •*«  0>ntiStt«<L 

CMts.  lor.  procuring-  injunction   order 8251 

judgment  in  action  to  stay  proceedings  after  verdkt,  etc. . . .     815 


« 


1^  In  aciians  against  corparaiians, 

order  suspending  business  to  be  made  only  on  notice....  180O 
restraining  director  or  officer  from  performing  duties  to 

be  made  only  on  notice 1800 

tttspending  business  of  foreign  corporation 1800,  1812 

temporary,  pending  action  to  dissolve  corporation 1787 

hi  action  to  annul  corporation 1808 

in    action    against    corporation    for    usurpation    of 

franchise ,.  1855 

staying  actions  by  creditors  pending  action  against  officers 

for  misconduct i 1806 

pending   action    to    dissolve   corporation.... 1806 

pending  action  to  annul   corporation 1806 

pending    voluntary    dissolution 2423 

judgment    annulling    corporation    to    enjoin    exerci^    of 

corporate  right 1801 

for  usurpation  of  franchise  or  privilege  to  contain 
perpetual    injuiiction 1955 

II.  The  oedee;  see  vice. 

injunction    pending    application 609 

order  must   recite  grounds 610 

service    of    order , 610 

on  corporation 610 

ni.  Secveity. 

to  stay  proceedings  in  action  before  trial 611 

after   trial   and   before   judgment 612 

after  judgment 613 

money  deposited  to  be  paid  over  on  undertaking  for  restitu- 
tion   614 

cancellation   of  undertaking   for  restitution 615 

on  stay  of  proceedings  after  verdict  in  ejectment 616 

after  verdict  in  action   for  dower...- 616 

to  stay  proceedings  in  ejectment  or  dower,  includes  damages 

for  waste 617 

undertaking  in  lieu  of  deposit  of  money 618 

and  deposit  dispensed  with  in  cases  of  actual   fraud. .  619 

cases  not  specially  provided   for 680 

special   statutory  provisions   not  affected 621 

new  undertaking  may  be  ordered  on  application  to  vacate  or 

modify 629 

security  not  reguired  from  state,  municipality,  etc 1990 

IV.  Vacatihg  oe  modifying  oedeb. 

application    without    notice 626 

on  notice 627 

prior  motion  not  to  prejudice  subsequent  application 628 

application    for    failure   of   complaint    to   set    forth   cause    of 

action 628 

new  undertaking  may  be  ordered  on  application  to 629 

undertflbking  by  defendant  to  indemnify  plaintiff 629 

verified  answer  deemed  an  affidavit 680 

tint  iVT  rtP^ition  of  final  decision ,,,,.,.....  718 
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INDEX, 

Habeaa   Corpna  —  Continved. 

I.  To  BRING  UP  TO  TESTIFY. —  Continued. 

prisoners  confined  under  civil   or  criminal  process  to  be  re- 
manded    2013 

officer  must  obey  and  return  writ 2ul4 

penalty   for   refusal   to   obey  and   make   return 2ul4 

non-payment  of  costs  punishable  as  contempt Mft 

II.   To    INQUIRE    INTO    CAUSE    OF    DETENTION. 

1.  JVken  to  issue;  application, 

a   state   writ    1S91 

for  general  provisions,  see  '*  Writs/' 

copy  of  warrant  for  detention  to  be  given  on  demand...  206ri 

penalty  for  refusing  copy  of  warrant  for  detention 2U<S 

prisoners    entitled    to    writ SUlf) 

may  be  issued  and  served  on  Sunday 2U15 

prisoners  detained  by  mandate  of  federal  courts  not  en- 
titled to 2016 

on  final  judgment,  decree,  order  or  execution  not 

entitled  to   2016 

may  issue  nothwithstanding  issue  and  return  of  certiorari  2lHI 

certiorari  to  issue  in  lieu  of,  if  offence  not  bailable 2011 

application   for   writ  be  bv   petition 201T 

to    whom    application    to   be   made 2017 

requisites   of   application    in    adjoining   county 2018 

petition    must    be    verified 2019 

essential    allegations    of    petition 2019 

when    writ    must    issue 20CX 

penalty   for   refusing  to   issue 2ltiO 

when   writ  may  issue   without  application 2U2S 

2.  The  writ;  service;  return. 

form    of    writ VSi 

cannot  be  made  returnable  on   Sunday 2015 

when  writ  may  be  made  returnable  before  another  judge.  202A 
writ  not  to  be  disobeyed  for  defect  of  form 2)r24 

for  misnomer  of  person  to   whom  directed ^C4 

can  be  served  only^  ^y  elector  of  state 2L<i') 

fees   and    undertaking   to   sheriff,    etc 2o00 

expenses  of  persons  not  officers  for  bringing  up  prisoner.  20O1 
no  fees  or  undertaking  on  application  by  attorney-general 

or    district    attorney 2008 

service    of    writ 2^03 

when    defendant   conceals    himself dVIS 

person  served  to  obey  whether  named  in  writ  or  not 2lf >4 

deemed  person  to  whom  writ   directed 2024 

writ  not  to  be  disobeyed  for  immaterial  error  in  name  of 

prisoner , 2064 

return   to  be  made  at  time   and  place  specified 2006 

time   for   return  to  writ   returnable  forthwith 2006 

reauisites     of     return 2Q2S 

body  of  prisoner  to  be  produced 2027 

8.  Compelling  production  of  prisoner. 

commitment    for    disobedience    of   writ 20fiS 

precept  to  bring  up  prisoner  on  failure  to  produce 20S9 

power  of  county  may  be  called  to  execute  attachment  or 

bring   up    prisoner 2090 

misdemeanor  to  conceal  prisoner  to  avoid  writ 2062,  205S 

warrant  to  bring  up  prisoner  about  to  be  removed 2064 

execution 200$ 

return    2066 

warrant  to  arrest  person  unlawfully  confining  prisoner. .  20g 
proceedings 2056^  M* 
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INDEX. 

Habeaa  Corpva  —  Continued. 

II.  To  iNQuiKs  INTO  CAUSE  OF  DETBNTXOK  —  Continued. 

4.  Hearing;  determination. 

proceedings   on   return   to   writ 2031 

erisonef  may  controvert  return 2039 
earing    upon    controverted    return 2039 

prisoner   to   be   discharged   if   unlawfully   detained 2031 

remand   of   prisoner   lawfully    detained 2032 

when   prisoner   under  civil   process  to  be  discharged....  2033 
power  of  court  to  inquire  into  legality  of  mandate,  judg- 
ment,  etc.   .   . 2034 

discharge   on   bail   when    irregularly   committed   on   crim- 
inal charge 2035 

remand   of   prisoner   to  officer   entitled   to  custody 2036 

custody   of    prisoner    pending   proceedings ^ 2037 

order  of  discharge  not  to  be«made  without  notice  to  per- 
son   interested    in    detention 2038 

district  attorney  to  have  notice  before  discharge  of  crim* 

inal  prisoner 2038 

to  proceed  as  certiorari  if  prisoner  too  infirm  to  be  pro- 
duced  2040 

proceedings   on    return   of   certiorari*   in   lieu    of   habeas 

corpus 2042 

prisoner  unlawfully  restrained  to  be  discharged  forthwith.  2043 
dismissal  when  prisoner  lawfully  detained  and  entitled  to 

bail 2043 

fixmg  and  allowing  bail   on  certiorari 2045 

by  whom  bail  on  certiorari  to  be  taken 2040 

discharge    of    prisoner    bailed 204< 

writ    of    discharge    abolished 2048 

service   of  order   to   discharge 2048 

enforcing  order   for  discharge 2049 

penalty  Tor   disobeving   order  for   discharge 2049 

when  prisoner  discharged  may  be  reimprisoned  for  same 

cause 2050 

penalty  for  illegally  recommitting  discharged  prisoner.'.  2051 
misdemeanor  to  illegally  reimprison  discharged  prisoner.  2051 
non-payment  of  costs  punishable  as  contempt 2007 

5.  Appeals. 

what   orders   are   appealable 2068 

when  people  may  appeal 2059 

discharge   on   bail    pending   appeal   by   people 2058 

admitting  prisoner^  to  bail   pending  his  appeal 2060 

recognizance  pending  appeal  by  prisoner  to  appellate  di- 
vision  2060 

pending  appeal  by  prisoner  to  court  of  appeals. . .  2062 
pending   appeal    valid    for    adjourned    terms......  2064 

custody  of  prisoner  pending  appeal  and  before  admission 
to  bail. r:. ...!.... 2063 

Hnbitnal  Drnnlcards. 

jurisdiction  over  custody  of  person  and  care  of  property 2320 

of    county    court    340 

appointment,  powers  and  duties  of  committee  of  person  and 
property,  see  "  Committee  of  Peeson  and  Peoperty  op  In- 
competent  Persons." 

service    of    summons    on 426 

designation   of   person    to    receive    summons    for.- 427,     428 

service   of  summons   for,   on   person   designated   in   order 427 

appointment    of   special    guardian    ad   litem 428 

special  guardian  ad  litem  excludes  committee   from  control....     428 

service  of  summons  on,  may  be  dispensed  with  by  order 429 

on  committee  by  publication 438 

appearance   of,   in   condemnation    proceedinfj^ 3363 

cannot  be   party   to   submission   to   arbitration 2365 
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IKDCX. 

Habltval  Dmnkarda  —  Contlmiad. 

effect  of  al^pointmeht  of  committee  on  submission  to  arbilratMm,  2382 
new   trial   of  action   to   determine  claim  to   real   property  when 

defendant    habitual    drunkard 1616 

action    to   compel   conveyance    by 2^15 

who  may  maintain  action  to  compel  conveyance 2346 

committee  may  be  directed  to  execute  conveyance  in  action  to 

compel 2347 

application  to  release  inchoate  dower  right  of 2351 

order    on    application 2361 

court  may  compel  specific  performance  of  interest  of iB44a 

Partition  by  aggreement 

application    by   committee   for   authority 2S90 

contents    of*  petition 1901 

notice  •  of    application 1S81 

court    may    authorize 139C 

authority  to  committee  to  execute  releases 1563 

effect    of    releases WK 

In  surrogate's  court. 

See  "  Suebogatb's  Cou«t," 

0amiltoii  County, 

special  and  trial  terms  in • ••• ••••••••••• 


Hetra. 

I.    In     Glt>fBRAl« 

execution   against  property  in  haods  of.. •..••.•••• 1371 

tio   execution   against   decedent,   except*   etc , 1379 

issuance  of  execution  by  leave  against  decedent's  property..  ISsjO 
levy   on   realty   under   judgment   against   ancestor    after   ten 

years 12S2 

extension  of  time  to  set  aside  judgment  against  ancestor —    IJ^ 

to  appeal  from  judgment  against  ancestor 7$ 

presumption  of  death  of  unknown  heirs  when  money  paid  into 

court §^ 

not  .to  be  arre^tpd  when  sued  as  representative ^ 

action  by,  for  partition  of  devised  property 1^ 

mav   maintain    action    for    waste 1<^ 

judgment  against  heir  bars  action  against  executor,  etc....  1^^ 
notice   of    foreclosure   by   advertisement 23» 


II.  Probats  op  hbibsbip.     See  "  Subkogate's  Couet.*' 

Herkimer  County. 

jail    liberties    for 1« 

Hlflrhinr»ya. 

proceedings  to  acquire  lands  for ^ffl 

damages   for   cutting^  timber  for J^ 

overseer  to  seize  animal  straying  on *S» 

actions  for  penalties  for  allowing  animals  to  run  at  large,  see 
••  Stbays.**^ 

Holiday. 

sale  under  mortgage  not  legal  on ^§ 

summons  in  justice's  court  not  to  be  returnable  tm 2Sn 

1206 


INDEX. 

Hoateatead.. 

exempt   from   execution 1397 

designation  of 1886 

exemption  of  homestead  of  married  woman 1389 

continues  after   owner's   death 1400 

not  affected  by  temporary  suspension  of  residence 1401 

Hen   attaches  to  surplus  over   S1,000 1402 

creditor's  action  to  reach  surplus  value  over  $1»000 1402 

HoBpitala. 

testimony  of  physicians  in  actions  for  personal  injuries  to  be  by 

deposition   836 

reference    to    take    deposition 836 

order  for  subpoena  to  physician 836 

service   of  subpoena . . , , 836 

Hudson,  Mayor's  Coart  of. 

a  court   of   record 2 

civil   jurisdiction 8196 

pending  actions  transferred   to  supreme  court 3197 

papers  and   records   transferred   to   county  clerk 3196 

power   of   supreme   court   in   actions   transferred 3199 

removal   of   action   to  county  court   for   disability  of  judge....  3200 

subpana   may   be   served   anywhere   within   state 8201 

application   of  provisions  of  code 3202 

section  3301  relating  to  clerk's  fees  not  applicable 8802 

Haaband  and  "vrlfe. 

See,    also,    "  Marmack;  "    "Married    Women;"    "Surro- 
gate's Court." 
matrimonal   actions,   see   "Divorce;"   "Marriage;"   "Separa- 
tion." 

husband  not  proper  party  to  action  by  or  against  wife 450 

damages  to  person,  estate  or  character  are  separate  property  of 

wife 450 

husband  not  proper  party  in  action  for  tortious  act  of  wife. . . .     450 

may  be  witnesses  in  actions  by  one  another 828 

competency*  to  testify  in   action   for  divorce.. 831 

privileged  communications  between 831 

damages   for   slander  are   separate   property   of   wife ^^Q§ 

rHease  to  husband  of  inchoate  right  of  dower 1571 

not   included  in  term  next  of  kin. 1870,  1906 

I. 
Idiota. 

jurisdiction  over  custody  of  person   and  care  of  property.*..  2320 

of   county   courts 340 

appointment,  powers  and  duties  of  committee  of  person  and 
property,  see  "  Committee  of  Person  and  Property  of  In- 
competent Persons." 

to  be  dischar^d,  if  arrested 554 

open  commission  not  to  issue  when  adverse  party  ^ 895 

disability  to   move   to  vacate   judgment 1291 

exception  in  period  of  limitation  of  action  for  dower 1606 

new  trial  of  action  to  determine  claim  to  real  property  when 

^  defendant  an  idiot  1646 

limitation  of  time  to  apply  for  certiorari  to  review  determina- 
tion  2128 

appearance    of,    in    condemnation    proceeding 

cannot  be  pail/  to  submission  to  arbitration 

effect  of  appointment  of  committee  on  submission  to  arbitra- 
tion  2382 

application   to   release   inchoate  dower  rights  of   incompetent..  2351 

order    on    application. 2361 

court  may  compel  specific  performance  of  contract  made  by..  2344a 

B^  1267 
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INDiX 

Idiots  —  Contlnved. 

I.  Service  of  summons  on. 

service    of    summons    on ••*••••••«••.• fl 

desifnation  of  person  to  receive  summons 427,  A 

service   of  summons   for,   on   person   designated  in  order...  tiS 

appointment  of  special  Ruardian  ad  litem fiB 

special  guardian  ad  Htem  excludes  committee  from  control..  18 

service  of  summons  on,  may  be  dispensed  with,  by  order....  & 

on    committee    by    publication 438^  A 

II.  PtocssoiirGt  IN  svnooATBS*  couETS.     See  "  Sueeogatb*s  G^cir* 

III.  Special  proceedings  to  sell,   MoaTOACB  ok  uukts  real  p■0!^ 

ERTY.  '  See  '*  Sale  op  Real  Property." 

IV.  Action  to  annul  mareiack  of.  * 

idiocy   ground   for   annulling  marriage 17£ 

action    by    relative IJ* 

by   next   friend 17^ 

order  allowing  next  friend  to  sue T^ 

legitimacy   of   issue   of    marriage   with 1<^ 

v.-  Partition  by  agrbbiibnt. 

application  by  committee  lor  authority IVJ 

notice   to   superintendent   of   state    institution U^ 

contents     of     oetition 1^ 

notice    of    application I^ 

court    may    authorize I^ 

authority  to  committee  to  execute  releases Jj^ 

effect    of    releases iW 

VI.  Action  to  compel  cqnvbtancb  bt. 

when    to    be    brought ^ 

who   may    maintain ""5? 

committee  may  be  directed  to  execute  conveyance 3W< 

IiapeAcliiaents,  Court  for  tke  Trlssl  of. 

.    *\9  a  court  of  record - | 

.   .not  governed  by  general  rules  of  practice '' 

Impoteiicy. 

ground   for  annulling  marriaj^e I^ 

who  may  sue  to  annul  marriage  on  the  ground  of '** 

Inaprlsqnineiit. 

I.    CoMMITMllfT. 

for    criminal    oontcmpC.  ••...••.• • ' 

not  allowed  for  non-payment  of  interlocutory  costs,  etc,  a*    .^ 

cept,    etc H 

not  allowed  for  money  due  on  contract ,. J! 

of   recalcitrant  witness '. ^ 

of  delinquent  juror  for  non-payment  of  fine  in  New  Yoit.  •  Ui| 

on  final  order  for  contempt  punishable  civilly S 

warrant   of  commitment   for  contempt  puniaoable  civilly"* •  Zv* 
prisoner  produced  on   habeas  corpus  to  answer  for  contempt  ^^ 

to   be    remanded '^"' ^m 

may  be  committed  on  discharge  from  custody ^st 

for  criminal  contempt  in  justice's  court. •  *" 


I . 
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IL   CutTOOT  AMD  DITKNTION   OV  PUaOVKI* 

under  federal  process • ••  188»  IM 

cisstody  of  prisoner .•••••••••.•••• •••  XM 

la  New  York 120 

term  of  persons  arrested  oa  execiilion,  etc.,  limited. .  • Ill 

on  execution  from  justice's  court 8088 

support  of  prisoners 112 

chitfjie  for  food  is  prohibited 113 

8hen£f  not  to  take  reward  for  waiting  for  prisoner 114 

charges  for  lodging,  etc.,  of  prisoner. 115 

prisoner  may  send  for  necessaries 116 

charges  for  rent,  etc.,  prohibited 117 

rewards  other  than  fees  allowed  by  law  prohibited 117 

prisoner  may  be  conveyed  through  another  county 118 

officer    conveying   prisoner    through    another    county   exempt 

from  arrest 119 

prisoner  being  conveyed  through  another  county  exempt  from 

arrest 119 

custody  of  jails  and  prisoners 120,  121 

civil  Mid  ermdntl  prisoners  to  be  kept  separate 128 

males  and  females  to  be  kept  separate 124 

misdemeanor  to  violate  provisions  for  separation  of  priaosiers.  129 

treble  damages  for  failure  to  separate  prisoners 125 

sick  prisoner  to  be  removed  to  nospital 127 

civil  prisoner  may  be  ordered  to  be  produced  on  indictment.  159 

when  committed  for  contempt 157 

arrest  of  sheriff  bv  coroner 174 

how  confined 176 

J>1aee  of  sheriffs  confinement  deemed  a  jail 176 

n  action  in  which  sheriff  is  pUintiff 179 

sherifTs  liability  for  escape 166 

connivance  at  escape  is  misdemeanor 160 

> 

HI.  ADMianeir  to  ListtTxas  of  jaii..    See  "Jail  LxBasras.'' 
IV.  Unobk  xxacvTtov  aoaivst  thb  pisson.    See  *'  Exscutxon." 

V.    fiSMBAIBS  AND  PSOCESS  AGAINST  PtlSONSaS. 

service  of  oapers  on  prisoner 131,     132 

warrant  of  attachment  not  to  issue  against  prisoner 2278 

care    of    property    of    criminal    prisoner,    see    "  Ckzmb    and 

QUMEMALS. 

habeas  corpus  to  bring  up  prisoner  to  testify,  see  **  Haseas 

ConPDS.*^ 

deposition  of  person  under  sentence  for  felony  877 

diaability  by  imprisonment  for  Crime  excepted  from  statute  of 

limitations 896 

on  conviction   for  crime,   interrupts  limitation  of  action   for 

real  property  ^ .^ 875 

new  tnal  of  action  to  determine  claim  to  real  property  when 

defendant  confined  for  crim^ ' 1046 

for  crime,  excepted  from  limitation  of  action  of  dower 1596 

habeas  corpus  to  produce  prisoner  on  proceeding  to  discover 

death  of  life  tenant 2307 

VL  Dischakoe  pioic. 

habeas    corpus    to    inquire    into    detention,    sec    "  Habeas 

COBFUS." 

county  court  may  discharge  person  committed  for  non-payment 

of  one 353 

release  from,  on  discharge  of  insolvent  debtor 2185 

discharge  from  iknprisonment  of  debtor  confined  under  execu- 
tion, see  "  ExBcuTioH." 

power  of  chy  court  of  New  York  to  relieve  from 8168 

iitcluirge  et  insolvent  from,  see  **  Insolvbmt  DBStOBs." 
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INDEX. 

Income. 

included    in    term    "  property  " '^ 

Incompetent   Persona. 

appointment    of   guardians   ad    litem   and   special    guardians  by 
supreme  court  without  application    *"* 

defined  SI 

See  "  Habitual  Dsunkasds;  "  "  Idiots;  "  "  Lumatics." 
appointment,   powers   and    duties  of  committee  of   person  and 
property,  see  "  Committee  of  Person  and  Pkopestt  or  Iv- 

COMPETENT    PeESONS." 

special  proceedings  to  sell,  mortgage  or  lease  real  property  of, 

see  **  Sale  of  Real  Propeety.  ' 

action   to   compel    conveyance   by......... ^." 

cannot  be  party  to  submission  to  arbitration ,•  •  -^- 

court  may  compel  spicific  performance  of  contract  made  by  'O'^.^, 

competent   person    ***" 

In<snml»rancea.  ^ 

when  cause  of  action  accrues  for  breach  of  covenant  against 


. .  •  * 


Indemnltova. 

of  sheriff  on  levy,  see  "Attachmeitt;  **  "  Executioii." 

Indictment. 

not  barred  by  punishment  for  criminal  contempt ^ 

b^  civil  punishment  for  contempt *** 

production  of  civil  prisoner  on ** 

Imfanta. 

See,  also,  "  Guardiak." 

I.  Disabilities. 

cannot  act  as  executors • 

cannot  be  party  to  submission  to  arbitration ^ 

under  fourteen,  to  be  discharged,  if  arrested g 

rights  of,  saved  against  judgment  of  ejectment  by  defanh —  «** 
new  trial  of  action  to  determine  claim  to  real  property  when 

defendant  an  infant    •  ••  *  *2 

disability  by  infancy  excepted  from  limitation  of  actions.  375,   JJ 

disability  to  move  to  vacate  judgment :'•'•/' 

infancy    excepted    from    period    of    limitation    of   action   for 

dower   ♦ ."' '^ 

limitation  of  time  to  apply  for  certiorari  to  review  deteramu- 

tion   ^ 

creditor's   action    against   heirs,    next   of   kin,    etc,  "***"'',« 

pended  by  infancy    

II.  Actions  by  and  against.  ^ 

may  maintain  action    • ^m 

relating  to  real,  property  m  his  own  naaie 'g 

may  sue  as  a  poor  person ^ 

verification  of  petition  for  leave  to  sue  as  poor  person IJJ 

action  by  or  on  behalf  of,  to  annul  marriage •  *•" 

order  granting   leave   to  next   friend,    etc..   to  sue  to  awmi  ^^ 

marriage ^; ••  •  v/* 

recovery  of  dower  by  default  or  collusion  of  guaroun  ao«» 

not  affect ^ 

competency  as  witness    ^ ., i! '  *  *  ".ii 

open  commission   to   take  deposition    cannot   issue  wBen  so-  ^ 

verse  party  is  infant .' •  •  —  VJIll 

commission    to    examine    orally    cannot    issue    when  savene  ^ 

party  is  infant  .■  "  v  ' '.' V  V  *  VX'illi MU 

reference  by  consent  not  made  when  infant  a  defendiflt "" 
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lmf»ata  —  Continued. 

11.  Actions  by  and  against  —  Continued. 

when  judgment  by  default  may  be  entered  against IMS 

preference  of  actions  by  or  against JgJ 

by  or  against  trustee  tor ••* 

1.  Servieg;  appearance. 

service  of  summons  on *oS 

on  person  designated  in  order «J 

designation  of  person  to  receive  summons *.;.*" 

service  of   summons  on  parent   or  guardian   by   pubhca- 

tion *^»     *39 

guardian  ad  litem  of  infant  plaintiff  to  be  appointed 469 

liable   for  costs 4«9 

application  for  appointment  of  guardian  ad  litem  for  m- 

fant  palintiflf ;.• ' '  * 'J  V }J? 

infant  defendant  to  appear  by  guardian  ad  Mem........     471 

application  for  appointment  of  guardian  ad  litem  for  in- 

fant  defendant g* 

how  guardian  ad  litem  appointed ■     472 

appointment  of  guardians  ad  litem  and  special  goardiani 

Dv  supreme  court  without  application 4T7a 

clerk  of  court  must  act  as  guardian  ad  litem  when  ap- 

pointed 472 

guardian  ad  Htem  must  consent  to  act  in  writing 472 

appointment  of  guardian  ad  litem  for  absent  infant  de- 
fendant  •, •. •  •  •  • .•  •     ^^ 

service  of  summons  on  guardian  ad  Htem  of  absent  in- 
fant defendant •. 4«« 

guardian  ad  litem  must  give  bond  before  receiving  prop- 
erty        fJJ 

penalty  and  sureties  on  bond  of  guardian.. 475 

general  guardian  acting  ad  litem  need^  not  give  security..     476 
security  of  guardian  ad  litem  may  be  increased  by  order. .     475 
guardian  aa  litem  of  infant  defendant  not  liable  for  costs.     469 
service  of  petition  and  notice  in  condemnation  proceed- 
ing  on    3362 

appearance  of,  in  condemnation  proceeding. ............  8863 

appointment     of    guardian     ad    litem    for,    in    justice's 

court , 2887,  2888 

when  defective  appearance  for,  is  cured  by  judgment  on 

verdict,  etc 721 

service  of  surrogate's  citation  on 2526 

designation  of  person  to  receive  citation  from  surrogate's 

court    for   2530 

appointment  of  special  guardian  by  surrogate 2534 

costs   against   intant   plamtitf,'    collectible   from    guardfan 

ad  litem 3249 

for  procuring  appointment  of  guardian  ad  litem  for 

infant  defendant 8251 

3.  Partition, 

may  bring  by  authority  of  surrogate 1684 

appointment  of  guardian  ad  litem  for  infant 1636 

security  by  guardian  ad  litem 1536 

cannot  be  waived  1586 

title    to    be    ascertained    before    interlocutory    judgment 

when  infant  is  party 1545 

pajrment  or  investment  of  shares  of,  in  proceeds  of  land 

»oW  •  •; •: ; 1581 

compensation   to    equalize    not   awarded    against,    unless, 
«tc 1587 

By  agreement. 

application  by  guardian  for  authority 1600 

contents  of   petition    1591 

notice  of  aoplication   1591 

1871 
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ISMX. 

Infaata  —  Continwed. 

IL  Actions  by  and  agaikst -« Continued. 

2.  PartiU^  —  Continued. 

By  agreement  —  Contitttied. 

court    may    authorize .•.•••••..... 

authority  to  guardian  to  execute  releaaes ISBC 

effect  ot  releases ••• ISK 

ft.  Action  to  compel  conviyanco, 

when    may    be    broujlit 336 

who    may    maintain 23M 

guardian  may  be  directed  to  execute  conTeyanoe ST 

ni.  Ckamgs  of  mamb. 

petition    by    guardian f^ 

notice    of    application MIS 

order  authoriaing 3iM 

IV.  PaoFERTY.     Sec   "  SuaaoGAta'A  Couax." 

guardian  of  infant  can  only  purchase  on  behalf  of  w«rd IJTJ 

limitation  of  action  in  respect  to  property  so  puffrhasfd ma 

bond  of  guardian  ad  Mem  in  action  for  legagr  or  diatiibmiye 

share 189 

sale  of  contingent  interest  in  real  property SMS 

guardian  or  trustee  holding  over  liable  for  use  and  occupa- 
tion.  16H 


Infornacr. 

action  by,  for  penalty  or  forfeiture ••••. 1804-1886 

iBlvaetton. 

writ  abolished  and  order  aubetitttted 608 

I.  When  to  issue;  afflxcatiox. 

right  depending  upon  nature  of  action 6BB 

on    extnnsic    facts 6M 

against  acts  of  state  ofiicers 606 

not  be  granted  with  arrest  or  attachment,  except  etc 719 

in  action  to  charge  joint  debtor  not  summoned  in  prerions 

suit    IMO 

restraining  waste  pending  action  as  to  real  property 16BI 

temporary^  not   granted  ,on   submitted  controversy 12^ 

in  judgment  creditor's  action,   restraining  transfer  or 

payment 18it 

in  proceedings  supplementary  to  execution  restraining  trans- 
fers, etc.  .  . ^ 1 MSl' 

against    alienation    of    property    acquired    from    incompetent      ._ 

person • 2397 

to  stay  summary  rroceedings  to  recover  possession  of  land..  2^ 
power   of  surrogate   to   grant  temporary,   againat   executors, 

etc M?0 

may  be  granted   on   counterclaim 7SD 

by  whom   order  may  be  granted 6u6^  tH^ 

proof  of  grounds  for 90t 

order  granted  at  any  time  during  pendency  of  action 606 

order  may  be  granted  and  served  on  Sunday 6 

time  for  rendition  of  final  decision 716 

notice    of    application 
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INDEX. 

lajvnctlon  —  Continued. 

I.  When  to  issue;  application  •*«  Continued. 

costs,  lor.  procuring   injunction   order 8251 

judgment  in  action  to  stey  proceedings  after  verdkt,  etc....  815 

1^  In  actions  against  corporations, 

order  suspending  business  to  be  made  only  on  notice..,.  180O 
restraining  director  or  officer  from  performing  duties  to 

be  made  only  on  notice 1809 

suspending  business  of  foreign  corporation 1809,  1812 

temporary,  pending  action  to  dissolve  corporation 1787 

hi  action  to  annul  corporation 180& 

in    action    against    corporation    for    usurpation    of 

franchise • « « .  18o3 

staying  actions  by  creditors  pending  action  against  officers 

for   misconduct \ 1806 

pending   action    to   dissolve   corporation 1806 

pending  action  to   annul   corporation 1806 

pending    voluntary     dissolution 2428 

judgment    annulling    corporation    to    enjoin    exercise    of 

corporate  right 1801 

for  usurpation  of  franchise  or  privilege  to  contain 

perpetual    injuilction 1956 

II.  Tbb  oBDBa;  see  vice. 

injunction    pending    application 609 

order  must   recite   grounds 610 

service    of    order 610 

on  corporation 610 

III.  Skcueity. 

to  stay  proceedings  in  action  before  trial , .  611 

after   trial   and   before   judgment 612 

after  judgment 613 

money  deposited  to  be  paid  over  on  undertaking  for  restitu- 
tion   ffi4 

cancellation   of   undertaking   for   restitution 615 

on  stay  of  proceedings  after  verdict  in  ejectment 616 

after  verdict  in  action   for  dower...- 616 

to  stay  proceedings  in  ejectment  or  dower,  includes  damages 

for  waste 617 

undertaking  in   lieu   of  deposit   of  money 618 

and  deposit  dispensed  with  in  cases  of  actual   fraud..  619 

cases  not  specially  provided  for 680 

special   statutory  provisions   not  affected 621 

new  undertaking  may  be  ordered  on  application  to  vacate  or 

modify 629 

security  not  reguired  from  state,  municipality,  etc 1990 

IV.  Vacating  oa  modipying  oaoBE. 

application    without    notice 626 

on  notice 627 

prior  motion  not  to  prejudice  subsequent  application 628 

application    for    failure   of   complaint    to    set    forth    cause    of 

action 628 

new  undertaking  may  be  ordered  on  application  to 629 

undertflbking  by  defendant  to  indemnify  plaintiff 629 

verified  answer  deemed  an  affidavit 680 

timt  fpr  r^n^tion  of  final  decision >?«•«« 718 


INI>BL 

InJiuBetloB  —  Continued. 

V.  Recovxxy  of  oakagu  sustained  by. 

ascertainment    of    damages fS 

damages  sustained  by  tnird  person 01 

action    on     undertaking iS 

liability  of  state*  municipality  or  officer  for  damages  catted 
by ^ ISn 

VI.  Effect  of  stay   on    limitation. 

time  of  stay,  excepted  from  period  of  limitation M 

of  arbitration  by,  excepted  from  statute  of  limitatiofis.    4U 

excepted   from   period   for  issuing  execution ISS 

not  included  in  life  of  lien  of  judgment 19 

Inna  and  Innkeepera. 

innkeeper  disqualified  to  act  as  justice 286S 

licenses  may  be  ordered  to  be  aestroyed 21 

justice's  court  not  to  be  held  in 3M 

Inavialtion. 

See,  also,     "Assessment   of   Damages." 
under    writ   of   assessment   of   damages,   see  *'  Assessmext  or 

Damages." 
in  lunacy  for  appointment  of  committee  for  incompetent  person 
see  *'  Committee  op  Pebson  and  Peoferty  of  incomfetent 
Peesons." 

for  want  of  affidavit  of  merits W 

issuance  of  writ  on  jud^ent  for  defendant  on  counterclaim.*    ^ 

writ  of  inquiry  part  of  ludgment-roll  on  default ISST 

to  assess  damages  on  judgment  absolute  of  court  of  appeals 191 

on  application   for  jud^ent  by  default 12i5»  tXn 

to  ascertain  damans  from  injunction |0 

on   default  in   replevin 119 

remitting  portion  of  verdict  in  N.  Y.  citjr  court 81|S 

evidence  in  mitigation  of  damages  admissible S88 

motion  for  new  hearing  on IS* 

iMMiiie   Peraons. 

See  "  Lunatics." 
appointment,    powers  and   duties  of   committee  of   person  and 
property,  see  *'  Committee  of  Peeson  and  Peofkety  of  Is- 

COMPETENT    PeESONS." 

special  proceedings  to  sell,  mortgage  or  lease  real  property  of« 
see  *'  Sale  of  Real  Peopbety. 

lasolTent  Debtor*. 

summary  proceedings  to  dispossess  tenant  who  has  taken  benefit 
of  act    •. SB 

stay  of  warrant  to  dispossess  insolvent  tenant  on  undertaking 
tor  payment  of  rent ^ g* 

trustee  to  give  security  for  costs  as  plaintiff 3SnB 

I.  Discharge  from  debts. 

1.  Application;  consents  of  creditors. 

application   barred  by   failure  to  apply   after  notice  by 

creditor   22Ii 

who  may  be  discharged ^d 

to  what  court  application  made 2iW 

contents  of  petition 2iH 

consent  of  creditors  to  be  annexed  to  petition 215 

executor,   etc.,   may   consent  by  leave  of  tuno^tc.... w^ 
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INDBX. 

iMBolvent  Debtors  —  Continned. 

I.  Discharge  fkom  debts  —  Continued. 

1.  Application;  consents  of  creditors  —  Continued. 

trustee,  receiver,  etc.,  may  consent  with  leave  of  supreme 

court   »jg 

consent  of  corporation  to  discharge m  k 

execution  of  consent  to  discharge  by  partnership 2155 

consent  to  discharge  has  effect  of  composition  in  question 

with   other   joint   debtors 2166 

effect  of  consent  of  purchaser  of  debt 2167 

consenting  creditor  to  relinquish  security 2168 

penalty  for  false  oath  of  creditor 2150 

affidavit    of   consenting    creditor 3160 

non-resident  consenting  creditors  to  annex  account  and 

specialties  ••■  2161 

schedule  of  debts  and  property 2162 

affidavit  to  schedule 216» 

2.  Hearing;  contests;  determination. 

order  to  show  cause 2164 

publication  and  service  of  order  to  show  cause 2165 

Eroof  of  service  and  publication  of  order  to  show  cause. .  2166 
earing   2166 

contested  application  to  be  put  on  calendar 2167 

proceedings  on  contested  application  same  as  in  action...  2167 

contesting  creditor  to  file  specification 216^ 

may  demand  jury  trial 2168 

questions  may  be  stated  for  determination  by  jury 2V38 

proof  of  contesting  creditor's  claim 2169 

court  to  determine  facts  if  jury  di<iagree 2170 

order  to  produce  non-resident  wife  of  insolvent 2171 

refusal  of  discharge  for  failure  of  debtor  to  produce  non- 
resident wife 2171 

examination  of  insolvent  at  trial 2172 

impeaching  testimony  of  insolvent 2172 

grounds  for  refusing  discharge.. 217^ 

costs  on  contested  application , 2167 

8.  Assignment;  appointment  of  trustee, 

when  assignment  to  be  directed 2174 

appointment  of  trustee    .  .^ 2176,  2176 

form  and  contents  of  assignment • 2175 

nomination  of  trustee  by  consenting  creditors «...  2176 

vesting  of  property  in  trustee , , 2177 

what  contingent  interests  vest  in  trustee 2177 

trustee  may  file  notice  of  appointment  and  ownership  of 

judgment   1268 

application  for  leave  to  sue  on  assignee's  bond 1890 

4.  The  discharge;  its  effect, 

to  be  granted  on  trustee's  certificate  of  assignment 2178 

motion  for,  notwithstanding  refusal  of  certificate 2179 

order  for,  notwithstanding  refusal  of  trustee's  certificate.  2180 

removal  of  trusiee  for  refusal  to  give  certificate 2180 

to  be  recorded  in  office  of  county  clerk ..,  2181 

conclusive  evidence  of   proceedings 21ffiL 

other  papers   presumptive   evidence   of   proceedings   and 

facts 2181 

operates  to  exonerate  from  debts  and  liabilities... 2182 

cancellation   of  judgment   against   debtor. 2182 

debts  to  foreign  creditors  not  di«''hsrged 2188 

liabUlty  on  foreiflm  contract  not  discharged 2183 

debt  or  duty  to  United  States  not  affected 2184 

Kebility  to  state  for  taxes  not  affected 2184 

for  money  received  as  public  officer  not  affected. .  2184 
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INDBX. 

ImaolTcat  Debtors  —  Continved. 

I.  DzscHAKOK  FKOM  DBBTS  —  Continued. 

i.  The  discharge;  its  «/f#c«.— Continued. 

how  validity  tested  by  creditor 

debtor  to  be  released  from  imprisonment  for  ^tchmnad 

debt   or  liability    ^^^ 

.  when  void  for  fraud  or  misconduct  of  debtor Xlfil 

validity  of  discharge  may  be  attacked  on  motion  to  vacate 

order   of   arrest    g|g 

on  motion  to  vacate  execution  against  person.  !1!I  SMS* 

limitation  of  action  against,  to  recover  chattd XI 

discharged  debtor  to  give  security  for  costs SM 

II.   ExXlfPTXON    FKOM    AaRBST   Ot  DISCHAKGK  FOB  TMPBISOIfXXNT.  < 

who  may  apply J 218B 

to  what  court  application  made 2US 

contents  and  verification  of  petition 2181 

peUtioner's   schedule 2190 

affidavit  to  schedule    J .*.'.*."." I  Ttfi 

order  to  show  cause !1. !!!!*. !!!I!1!!1"!'  2lK 

publication  and  service  of  notice  of' applicarion .'.'.'! .1*!.* '**  2112 
procedure   '  * '  mm 

nearing !!!.!!!.!!.!!!!!!!! !I ""  sms 

trial  of  contested  application ''.'.'.',' .W'.W.WW 21SS 

order  directing  assignment   *, . . V.'.V.'.V.* '.'.".     21M 

nomination  and  appointment  of  trustee illiJ.r*  2194 

contents  and  effect  of  assignment [ 21M 

when  exemption  from  arrest  or  imprisonment  to'be* granted ! I  2196 

,  order  to   be   recorded 2196 

release  of  petitioner  from  imprisonment '.'.', ','./,[ '/.'.'.  .* .' '  21W 

debts  and  liabilities  not  affected  by  exemption *  2196 

lien  of  judgment  or  decree  not  affected  by  exemption ! .' !  2198 

vl.      exemption  void  for  misconduct  or  fraud  of  debtor. ,  2199 

validity  of  exemption  may  be  attacked ««'iwr.     **•• 

debtor  exempted  from  arrest  to  give  security  for 'cMto 

Imspeetion. 

See,  also,  "  Physical  ExAMtNATlOK.** 
Of  books  and  fafebs. 

court  may   order    

pctitfoi  7^^'  °'  practice  to  pViiiribV  iises"  VoV!  'and  'pwednii!    m 

order  to  discover  or  showcausc".  .'.'.*.*.* ons 

stay  of  proceedings  pending Ms 

vacating  order  to  discover  or  show  cause'    ', mi 

order  on  return  of  order  to  show  cause *  *  .* «n 

appointment  of  referee  to  superintend ','/.'/.','.'.','."    SOt 

fees  of  referee   lyy* 

punishment  for  disobedience  of  order!  .".'*[ MM 

striking  out  pleading  for  disobedience  of  order!! m 

dismissal  of  complaint  for  disobedience  of  order..!    H« 

exclusion  from  evidence  on  disobedience  to  order..    8M 

disobedience  to  order  a  contempt m 

effect  of  papers,   etc,   produced «£ 

of  property  levied  on  under  execution  . . ! ! iSI 

surrogate's  books  to  be  open  to ' 42r 

.        of  books  on  obtaining  relief  from  subj^ii'dii^  'il:^ M7 

'■•■ranee  Comi^anleii. 

policyholder  not  disqualified  to  act  as  judge  of  rDoallat^  r«nrt         M 

.   petition  by,  for  change  of  name T!.      ^'W*"*****  «»rt..      « 

superintendent  of  insurance  to  approve  change Sn 

contents  of  petition  for  change ' sHf 

'^'"ance*'*'*"^"*  '^^^  *^  ^  ^^^  *^th  '^P^ai^iiki'ii'imT. 

'''SJjSolSpi^r^^ 


INDEX. 

L«vr«iic«    Coinp«nf«a  »  Contlnned. 

excepted  from  ^rovition   for  ▼oluatary  dUsotuUoa 2420 

service  of  suminons  from  justice*s  court  on 2881,  2882 

residence  for  purpose  of  jurisdiction  of  justice's  court...  2869.  2881 

itereat. 

after  sufficient  tender 7S3 

on   judsnient,    runs   from   time   of   entry » 1211 

of  restitution   1211 

of    court    of    claims 209 

from  time  of  rendition  of  verdict  to  be  included  in  judgment..  1235 

execution  to  specify  date  from  wbioh  to  be  computed 1368 

to  be  added  to  verdict  for  causing  death  by  negligence 1904 

ftterplCAfler. 

when  ordered &20 

terms   within    discretion    of   court 820 

suit  by  debtor,  demanding  Jud^ent  of 820a 

may  m  ordered  in  court  of  claimJi 281 

at«ppret«m. 

appointment  of,  in  Kings  county 94 

for  .county   court   of   Kings 360 

for   surrogate's   court   of   Kings   county 2513a 

of  city  court  of  New  York 333 

punishment    for    falsely    interpreting 334 

not  to  receive  fees  for  official  services 336 

anointment  of,  for  justices  in  peace  court  of  Brooklyn...  3121-3124 


for  examination  of  witness*   see  "  Dxpositiok.'* 
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person  interested  may  apply  to  be  made  party 4S2 

ImtcatAte. 

definition   of,  in  surrogate's  proceedings 2514 

InTeatory'. 

See   "  StTMOOATK'S    COUHT.'* 

on   attachment,  see   '*  Attachment.*' 

committee  of  property  of  incompetent  to  file  inventory 2341 

annual  examination  of  inventory 2342 

order  that  committee  file  inventory  or  supply  deficiency.  2342 

ol  dtcedenta'  estates    2665-2676 

when  inventory  may  be  contradicted  in  action ....  1832,  1834 

liability  for  uncollected  demands  included  in 1833,  1834 

of  general   ^ardian,    annual 2660 

affidavit  2661 

to  be  examined  by  turrogatt  annually 2662 

•ttpplyiofr  daf  toU  la 2663 

See,    alio^    "  Amindmiitt;  "    **  Dtwcrt; "    "MiiTAns." 

cured  by  judgment  on  verdkt,  etc 721 

to  be  supplied  by  court 722 

power  of  court  to  amend  process,  pleadings,  etc 723 

aamattrial  errors  to  be  disregarded ••••• 728 

isrr 
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INDBX. 

Isame* 

See    ^'Divobcb;"    "  Laainiukcr; "    "MAnxiCB; 

riOH," 

Isanes* 

I.  Of  law  and  fact. 

defined |2 

must  be  disposed  of  b^  trial ••    "2 

order  of  trial  of  issues  of  law  and  of  fact. —  •  •  •  ^ 

court  may  direct  order  of  trial  of  issues  in  same  action ....  967 

separate  trial  of  one  or  more  issues Vtl 

immaterial  issues  need   not  be  tried »«5 

to  be  tried  at  terms  held  by  one  judge  only ^ 

filing  note  of ^*\ 

in  N.  Y.  city  court ^^ 

order  on  calendar   * . • . --•  -  Jl 

order  of  disposition  of 978  hTS 

cither  party  may  bring  to  trial w 

of  law  triable  by  court J^ 

when  it  arises  »J 

triable  at  special  term 9tt 

triable  in  any  county  in  judicial  district ^** 

when  to  be  tried  as  contested  motion 9i9 

severance  of  issues  of  fact  and  of  law  on  different  causes 1^ 

of  fact;  when  it  arises W 

triable  by  jurjr MP 

what  issues  triable  by  court .^ 969 

counterclaim  deemed  an  action  for  purpose  of  trial  by 

court  or  jury   9?4 

when  issue  arises  on  alternative  mandamus ?0T9 

costs  when  issues  of  law  and  of  fact  joined 8SSS,  3233 

when  several  issues  of  fact  joined S331 

11.  Special  issues  for  trial  by  jury. 

feigned  issues  abolished  and  order  substituted 823 

as  of  right   9*70 

when  discretionary.  .  ^ Sftl 

trial  of  issues  remaining  after  jury  trial  of  specific  questions.  913 

how  settled  and  tried  in  action  to  annul  marriage.. VTSU 

settlement  of,  in ^ action  for  divorce ITS! 

on  opposition  to  insolvent  discharge  from  debts 2196 

on  application  for  exemption  from  arrest,  etc 2tf9 

J. 
Jails. 

detention  of  civil  prisoners  In,  see  "  iMPRiiONMsxfT.'* 

I.  Designation  and  custody  of. 

Icemer,  etc.,  of  county  jail  exempt  from  jury  service 1099 

in  New  York  county ISO 

custody  of laiot  121 

in  counties  other  than  New  York ...^ 121 

prisoner  may  be  detained  in  either  of  several 12S 

civil  and  criminal  prisoners  to  be  kept  separate 123 

males  and  females  to  be  kept  separate 124 

misdemeanor  to  violate  provisions  lor  separation  of  priaoaers.  125 

custody  and  detention  under  federal  process IS3 

appointment  of  ph^idans 126 

removal  of  sick  prisoners  to  ho^ital 127 

liquors  not  to  be  sold  or  used  in ]fl 

potnit  to  use  liquors  in ,,  |2I 

misdemeanor  to  bring  liqixor  into •.•••.•....,.,.  196 

to  suffer  use  or  sale  of  liquor  in 196 

designation  of,  if  jail  becomes  unfit 198 

revocatioa  of  designation  of 

XtfTH 
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INDEX. 

J«ll0  —  Contlnnetl. 

I.  Designation  and  custody  of  —  Continued. 

designation  of  jail  to  be  served  on  sheriff  187 

removal  of  prisoners  on  jail  liberties  to  new  jail 188 

revocation  of  temporary  designation 141 

remoyal  of  prisoners  in  case  of  fire  148 

temporary  designation  during  absence  of  judge 144 

production  of  civil  prisoner  on  indictment 1Q6 

place  of  sheriff's  confinement  deemed  a  jail 176 

must  be  delivered  to  new  sheriff 184 

enforcing  delivery  of,  to  sheriff's  successor 188 

JaII  Liberties. 

X.  Designation  of. 

in  case  of  designation  of  temporary  jail *....  138-140 

on  revocation  of  temporary  designation  . » •.-'. ». . .  142 

designated  in  the  several  counties 145,  146 

to  continue  until  altered 146 

how  laid  out 147 

resolution  establishing,  to  be  posted  in  jail 148 

II.  When  entitled  to. 

who  admitted  to   149 

undertaking   for 150 

is  for  indemnity  to  creditor 151 

to  be  filed 150 

justification  of  sureties 150 

exoncraten  sheriff  from  liability   150 

deposit  of  money  in  lieu  of  undertaking 582 

prisoner  committed  if  surety  insufficient 152 

sureties  may  surrender  prisoner 153 

manner  of  surrendering  j)risoner    154 

sheriff  entitled  to,  on  giving  bond 177 

person  arrested  by  coroner  in  action  by  sheriff  as  plaintiff  en- 
titled to 180 

undertaking  for,   by  person  arrested   by  coroner 180 

person  taken  in  execution   for  penalty  or  forfeiture  not  en- 
titled  to    3032 

prisoner  for  contempt  or  misconduct  not  entitled  to 157 

not  entitled  when  confined  on  execution  for  woman's  earn- 
ings      3221 

HI.  Escape.     See,  also,  *'  Escape.'' 

escape  defined   * 155 

sheriff's  liability  for  escape  from 158,  150 

liability  of  coroner  for  escape  of  sheriff «.•  177 

escape  of  person  arrested  by  coroner 181 

penalty  for  connivance  at  escape 159 

money  deposited  to  be  applied  to  damages *«•••••.  582 

IV.  Action  on  bond. 

return  of  prisoner  as  defence   160 

sureties  may  make  any  defence  available  to  sheriff 160 

Judgment  against  sheriff  evidence  against  sureties 161 

summary  judgment  for  sheriff  against  sureties 162 

application  for  summary  judgment  for  sheriff   163 

stay  of  proceedings  on  judgment  for  sheriff 164 

judgment  apninst  sheriff  for  escape  is  evidence  of  damage...  165 

by  person  causing  confinement  ot  prisoner 166 

measure  of  damages   167 

action  for  escape  barred  by  action  on  bond 168 

defences  in  action  by  person  causing  imprisonment 169 

stay  of  judgment  for  escape  pending  action  by  sheriff  on  bond,  170 

coroner  may  prosecute  undertaking  of  sherift  for  liberties....  178 

action  undertaking  given  by  person  arrested  by  coroner 180 

Jetferson  County. 

jail  liberties  for  145 
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Joinder. 

of  causes,  see  "  Plbading."  VI. 
of  parties,  sec  "  Pa«tii»,     IV, 
•I«lnt  Debtor*. 

estate  of  party  jointly  liable  not  diacharBed  hj  death. ..........    791 

non-joinder  or  misjoinder  in  action  a^inat  joint  ddrtora  en- 
gaged in  transportation * 19fi 

aeparate  composition  with  one  does  not  release  others IM? 

satisfaction  of  judgment  upon  composition  by  one 1049 

rights  of  co-debtors  not  affected  by  eompoaiaon  with  one 1944 

consent  to  insolvent's  discharge  haa  effect  of  eompoaition 2UM 

confession  of  judgment  by  one 1271 

L  PaOCBOUKB,    ETC.,    WHEN    ALL   KOT   aSKVED. 

action  may  proceed   • • Mft* 

judgment • » 1082 

do«metiiu;  judgment. im 

effect  ot  judgment U8I 

execution 1984 

enforcement  of  exectition 1985 

in  supplementary  proeeedlnga  against  one  or  oMyre 2461 

joint  property  may  be  reached  in  judgment  creditor's  aelien. .  1871 

In  justice's  court. 

rendition  and  entry  oC  judgment 8920 

execution 8020 

docketing  transcript  of  judgment ^021 

n.  Action  to  chaegb  one  mot  seeved  zn  rnBvious  sun. 

may  be  maintained 1987 

complaint 1888 

defences  available 1989 

J  provisional  remedies. 1940 
udi^ent 1941 

execution 1941 

costs 1941 

aeparate  action  against  partner  not  sued  or  served  in  original 

suit 1948 

joint  property  may  be  reached  in  supplementary  proceedings 

on  judgment 

action  on  justice's  judgment  against 

III.  Actions  on  joint  and  sbveeal  LXABXUTir. 

severance  on  death  of  one  defendant 788 

consolidation  of  actions 818 

persons  jointly  liable  deemed  one  person  in  action  against  de- 
fendants severally  liable 457 

failure  to  join  persons  jointly  liable  with  defendant  severally 

liable 487 

.'otnt-Stoclc  AaaoeiAtloiin. 

included  In  term  "  person  '*  in  condemnation  law 8MB 

service  of  summons  on  stockholders  by  pubUcatlofi 4S^    4S8 

filing  of  statement  of  names  of  members 1945 

non-joinder  or  misjoinder  of  defendants  in  action  agaiiist  per^ 

sons  engaged  in  transportation 1945 

proceedings  to  sell,  mortgage  or  lease  real  property,  tee  "  Sale 
OF  Real  Peofeett." 
Joint  Tenanto. 

See,  also,  "  PAETmoN." 

separate  action  in  ejectment  by ••••••••••••«•..  1808 

ouster  to  be  proved  in  ejectment  between  cO'tcaaitta Iw 

action  for  waste  against  co-tenant ••••••• lOK 

for  proportion  of  profits  against  co-tenant 
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INDfiX. 

tenn  defined   ..f ....•.......•.••.•■., 8841 

dttobedtence  of  inferior  maclatrate,  judfe  or  officer  inmitnaUe..      14 

convention  of  j.udges  to  make  general  rules  of  practice It 

power  to  adjourn  term  of  court 84 

vacancy  or  change  in  office  not  to  cauae  discontinnance 28 

may  settle  case  or  make  return  after  expiration  of  term 28 

adjournment  of  term  for  absence * 86 

may  change  place  of  holding  court  of  record 4C 

may  adjourn  actual  session  to  another  place 41 

not  to  decide  question  not  argued  before  him 46 

cUsquaiancatioa    tor   interest    46 

by  relationstaip  to  parties 46 

judge  oi  appellate  court  not  disqualined  by  being  policyholder 

ot  company 46 

not  to  be  interested  in  costs  47.      40 

rcsfdcn^e  or  payment  of  taxes  in  town  does  not  disqualify 48 

must  not  practice  in  his  own  court 49 

law  partner  or  clerk  cannot  nractice  before  him 49,       50 

not  to  act  as  attorney,  etc.,  in  matter  before  him 50 

not  to  take  fees  for  advice  in  matters  before  him.  etc 51 

continuance  of  sneciaj  proceeding  on  death,  etc 62,       58 

of  court  of  record  to  file  certificate  o<  age 54 

permitting  person  to  practice  unlawfully  in  New  York  city  a 

misd'emearor J 64 

oaths  and  affidavits  mav  be  taken  before « 842 

not  to  be  appointed  referee  except  by  consent 1024 

anootnted  referee  bT  consent  to  act  wfthout  compensatfoii 1024 

clerk,  etc.,  of,  not  to  act  as  referee,  etc '. 1024 

of  court  of  record,  disqualified  as  trial  iuror 1029 

mode  of  exercising  authority  to  issue  haoeas  corpus 2066 

justices  of  city  court  of  New  York •....,.     320 

suspension   from^   office    321 

designation   of  chief   justice 82y 

remarks  or  comments  of  Judge,  duly  excepted  to,  shall  be  sub- 
ject of  review 1323a 

If 

.Tfirnxenta. 

definition 120C 

"judgment"  refers  to  judgment  in  civil  action 834^ 

"  j(udgment  creditor  "   defined    > v 3343 

"  judsment  creditor's  action  "   defined    3343 

ciassmad  as  interlocutory  and  final 1200 

1.  KsVDXTlOlf   AHD   SmT. 

1.  General  provisions, 

of  court  I  f  claims 269 

of  appellate  division  on  appeals  froi  •  court  .^f  tlaim;. ....  275 

to  be  signed  bv  clerk  and  filed 1236 

clerk  to  keen  ^*  ludgment  book  '* 1236 

to  be  recorded  in  judgment  book 1236 

OMiy  be  entered  in  term  or  vacation 1202 

application  for,  to  sinfrle  jud^e  in  first  instance 1203 

order  for,  without  notice  bv  judge  out  of  court 120!) 

leave  to  withdraw  motion  tor 7T7 

■ubaequent    application    to   another   judge,   after   refusal, 

forbidden 771 

may  be  for  or  afainst  any  of  parties 120^ 

may  determine  rights  of  parties  on  ssme  side 12rH 

may  grant  affirmative  relief  to  defendant   1201 

for  or  against  married  women    120? 

on  issue  joined,  plaintiff  may  have  any  relief  consistent 

with   complaint    1207 

rate  of  damages 120'! 

bears  interest  from  time  of  entry   1211 

directing  sale,  may  direct  delivery  of  possession   1675 

on    counterclaim     , 503 

affirmative  relief  to  defe::dant  on  counterclaim   504 


L   RXNDinON    AND    BNTtT CoBtlllUed. 

1.  General  provtsions  -—  Contintted. 

on  admission  of  part  of  demand 

on  frivolous  pleaaings '. 

>n  acceptance  of  tender JU 

of  offer  to  liquidate  damages  conditionally.. ......  T96 

on  defendant's  offer  to  compromise 73S 

against  one  or  more  defendants  sererally  liable 460»  13K 

in  action  to  enjoin  proceedings  after  verdict,  etc A5 

discharge  from  arrest  for  delay  in  entering 572 

motions    for    judgment   on    pleadings •...  M? 

S.  Afier  death  of  party. 

not  to  be  entered  against  party  who  dies  before  verdict . .     769 

on  death  of  party  after  verdict,  etc 7<EI.  121fl 

effect  of  entry  after  death 1218 

3.  Interlocutory. 

may  state  substance  of  final  judgment 1^ 

may  require  settlement  of  final,  by  court  or  referee  ....  12SI 

award   of  costs  in    t 12S1 

motion  for  new  trial  after ^ lODI 

on  decision,  etc.,  in  action  for  divorce 1774 

C  After  iriat  of  issues. 

decision  of  demurrer  to  direct  final  or  Interlocutory 1061 

to  be  entered  in  conformity  to  general  verdict 1100 

after  trial  of  several  issues  of  law  and  fact 1221.  1221 

final,  on  issue  of  law  only 1222,  1223 

after  jury  trial  of  specific  questions  of  fact 1225 

after  reference  to  determine  specific  auestions  of  fact. . .  1221 

on  trial  of  whole  issue  by  court  or  referee 122S 

motion   for  final,  on  interlocutory  judgment  entered  on 

decision  or  report   12K 

motion  for,  on  special  verdict . .  .^ 1233 

on  verdict  subject  to  opinion  of  court 12M 

en  setting  aside  verdict  subject  to  opinion  of  court 11S8 

interest  from  rendition  of  verdict,  etc..  to  be  included...  I21Q 
on  motion  for  new  trial  to  appellate  division  in  first  in- 

stance 122T 

final,  by  apoellste  division  on  affirmance  of  interloeutory.  1221 

ol  appellate  division  or  general  term  on  appeal 1S17 

on  determination  of  appeal  by  court  of  appeals 13ST 

on  appeal  from  inferior  to  supreme  court 1MB 

5.  In  specific  actions   and  proceedings, 

in  action  to   annul  corporation 18QI 

Arbitration. 

submission  may  stipulate  for  entry  on  award ^§| 

entry    on    award 237S 

on  death  of  party  after  award 2^ 

in  what  county  to  be  entered 2366 

Creditor's  action  against  heirs,  etc. 

to   direct   collection    from   realty  not    aliened  by  de- 
fendant   1852 

Divorce. 

entry  of  interlocutory  judgment 1«21 

final   judgment  after   three   months l*** 

Dower, 

interlocutory,   for  admeasurement  by  referee  or  com- 

missioners  .  .  . fSl 

final 18» 
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INDEX* 
mtm  -~  ConttBited. 

I.    RSITDITION    AMD    BNTRY  —  ContinUCfl. 

&  In  spteiHe  actions  and  proceedings  —  Continued. 

Ejtscntors  and  administrators. 

may  be  entered  against  all  as  if  all  had  appeared ....  1817 
to  state  whether  awarded  personally  or  in  representa- 
tive capacity.  .  1815 

for  costs. 1836 

Foreclosure. 

final,  on  foreclosure  of  moftgage  of  realty 1626,  162T 

of  Ken  upon  chattel 1789. 

Joint  debtors. 

when  all  net  served 1982.  1933 

in  action  to  charge  joint  debtor  not  summoned  in 
previous  suit.  • *.....  1941 

itondamus, 

final  order  in  mandamus  may  be  entered  as 2062 

Matrimonial  actions. 

*  to  be  rendered  only  hjr  court 1229 

in  divorce  and  separation 1771 

for  alimony  in  action  of  divorce 1759 

annulling  and  modifying  alimony,  etc.,  awarded  by. .   1771 

for  costs  in  action  for  divorce  or  separation 1769 

for  education  and  maintenance  of  children  in  action 

of  divorce 1759 

of  divorce  against  husband  does  not  affect  wife's  in- 
choate right  of  dower 1769 

Nnisance, 

final,  for  plaintiff  in  action  for  nuisanca. 1662 

Fart^ion, 

interlocutory 1546 

final  of  partition  on  report  of  commissioners 1567 

to  direct  delivery  of  possession 1568 

final  confirming  sale  1577,  1578 

to  be  entered  in  county  where  property  situated 1677 

may  be  recorded  in  each  county  woere  lands  are....  1695 

Quo  warranto, 

of  ouster  from  office 1966 

RepUvin, 

final,  when  distinct  chattels  awarded  to  different  par- 
ties.   1728 

finaL 1780 

in  justice's  court 2981 

fl  tn  Justices^  courts, 

when  to  be  rendered  and  entered 8016 

of  nonsuit,  . 8018 

upon  counterclaim  in  justice's  court 2949 

Vpott  verdict  or  decision 8014 

«n  remission  of  part  of  verdict  or  decision 8016 

rmditioa  and  entry  aga*nst  joint  debtors.. ••••  8020 
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INJOBX. 

f  udflriBents  —  CoBttnmcd. 

II.  Bt  default. 

without  application  to  court  in  actlooa  on  «OBtnct»  «te. A 

when  notice  of  sum  demanded  not  served  witJi  aoauBOftt. ....  ^ 

when  complaint  not  served  with  summons €tt 

when  clerk  ma^  enter  1211 

on  Tcrined  complaint  1213 

on  unverified  oomplaint 121S 

proof  of  loss  of  instrument  and  contents 1213 

when  plaintiff  must  apply  to  court 1212.  1214 

proceedings  on  application  to  court , 12XS 

application,  on  senrice  by  publication 1216 

for  money  onlv>  to  be  entered  on  service  by  publication  only 

when  attachment  issued  121i 

papers  to  be  filed  on  entry  on  summons  by  pnUf cation 1217 

when  to  be  entered  against  infant  defendant 121S 

notice  to  defendant  ot  application  for  jadgmcnt 1S19 

on  failure  to  reply  to  counterclaim 61S 

on  default  of  answer,  judgment  not  to  exceed  demand   for 

relief 1207 

ascertaining  damages  on  application  for 1215,  1216 

in  r^evin 1729 

notice  to  defendant  of  assessment  of  damages 1219 

demand  of  notice  of  assessment  of  damages 1219 

in  matrimonial  action,  to  be  rendered  only  by  ooqrt...  1229,  1753 

1774 
when  defendant  served  by  publication,  etc.,  may  defend  after 

final  judgment • MS 

relief  against  default  within  one  year. ..••••••.•••.. 7M 

IIL   By  CONFESSZOK. 

jurisdiction  of  N.  Y.  city  court  to  enter... ...•••    S15 

of  Alban^r  city  court 822* 

of  Troy  justice's  coutt ••••••• S2S 

when  judgment  may  be  confessed 1273 

narri^  woman  mav  confess. . . . « 1273 

verified  statement  for  1274 

statement  may  be  filed. .' 1273 

on  filing,  judgment  to  be  entered 1275 

costs  and  disbursements  on 1275 

not  to  be  entered  after  defendant's  death 1275 

judgment-roll 12TS 

docketing  and  enforcing 1279 

execution  when  debt  not  al(  due 1277 

successive  executions  as  debt  falls  due 1277 

by  one  of  several  joint  debtors.. •••t ••■•.•••• 1278 


In  justice's  court, 

jurisdiction  of  justice  to  render 

entry.  .  , • ..• 8018 

mode  of  confessing 8011 

when  judgment  vou. *« *~* 


rv.  Judgment-roll. 

destruction  of  judgment-rolls  not  authorised 

not  a  lien  until  roU  filed ' 

cannot  be  enforced  until  roll  is  filed 

to  i>6  filed ...,■•..•. 

of  what  roU  consists   

decision  or  report  of  referee  forms  part VOU 

on  entry  by  default   1237 

by  whom  prepared 

indorsement  of  time  of  filing  

how  indorsed,  on  entry  after  d^cath  • 


INDEX 

Wm^tmnk^niu  —  Contf  iiveil. 

TV.  JuDGMBNT-ftOLL  ^-  Continued. 

admlMion  of  counterclaim,  part  of ...•     612 

order  substituting  successor  of  officer  or  trustee  to  be  annexed.    766 

memorandum  of^tender  and  acceptance  to  be  annexed 7S4 

exceptions  to  decision  or  report  to  be  annexed 994 

final  order  in  condemnation  proceeding  to  be  attached 8373 

on  award  in  arbitration 2879 

on  confession 1276 

on  submission  of  controversy 12Si 

on  final  order  in  mandamus 2082 

replevin  papers  to  form  part  of. 1717 

on  affirmanoe  bj  api^ellate  division. 1354 

on  appeal  from  justice  of  peace 3061 

copy  to  be  filed  with  •ccrctanr  of  state  in  action  to  annul  cor- 
poration.    1803 

in  action  to  vacate  letters  patent 1969 

Vm   DOCKSTING. 

sections  1245-1270  apply  only  to  judgments  for  money....  1272 

docket    books    to    be    kept... 1245 

mode  of ,,...  1246 

current  docket  books  In  New  York  county 1245a 

clerk    to    furnish    transcript 1247 

filing  and  docketing  transcripts 1247 

penalty  and  damages  for  clerk's  neglect 1248 

.dockets  open  to  search  and  examination 1249 

not  a  lien  until  docketed 1250 

amendment 1269 

power  of  courts  over  docket 1269 

conrt  mav  direct  docket  nunc  pro  fwnc 1269 

return  of  execution  unsatisfied  to  be  entered , 1265 

entry  to  preserve  lien  for  purpose  of  contribution  after  aale 

on  execution 1486 

cancelling  or  correcting  docket  on  reversal  or  modification  on 

appeal 4 1821 

by  court  of  appeals 1322 

of  Judgment  by  confession  1276 

of  compensation  and  costs  awarded  in  condemnation  proceed- 
ings.   8878 

of  decrees  for  money  by  surrogate's  court 2551 

of  award  in  arbitration 2879 

of  final  order  on   mandamus  ■ 2082 

of  fine  imposed  by  judgment  ux  ouster  from  office 19r<6 

of  judgment  charging  joint  debtor  not  summoned  in  previous 

suit 1941 

of  interlocutory  judgment  of  divorce  awarding  costs 1174 

against  joint  debtors  when  all  not  served 1036 

separate  dockets   when   judgment   awarded    against  executor, 

etc.,  personally  and  as  representative 1816 

final  iudgment  ^in  replevin. 1730 

in  justiee'r  court   * 2931 

orders  to  enforce  fines  of  jurors  in  New  York  eounty 1117 

unpaid  Jury  fines  in  Kiafrs  county.... 1156 

.  Jodgmcat  of  court  of  claims 960 

Transcript^  of  iustict*'  jn4gm§ni4» 

Justice  may  give  transcript  after  expiration  of  term....  8028 

transcript  after  death,  etc..  of  justiee 8146 

may  be  docketed  within  six  years 3017 

in  action  for  chattel 3019 

against  joint  debtors 3021 

in  another  county 3022 

fortdosing  mechr'*ies'  liens  in  courts  not  of  record.....  3410 

•t  Albnny  city  cuurt • 3225 

of  Troy  justke's  court 8225 
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DTDEX. 
Judyments  ^  Coatlaved* 

VI.    LiKM. 

of  judgment  of  court  of  claims  on  real  property 

no  hen  until  roll  filed pi^i^^"/ 

until    docketed    ..'.'.'...]'.',['.'.'.'.  jS 

on  interest  in  real  estate  under  executory  contract '.'.  I!  UK 

.  against  defendant  by  fictitious  name 123 

judgment  entered  after  death  not  a  lion  on  realty '  *   n*^ 

purchasc-money  mortgage  ranks  prior  to  judgment .*  *.'  ir^ 

binds  after-acquired  property yr',^ 

continues  for  ten  years  only i !!!!!.'."  IJI I !  I  i?^. 

time  of  stay  not  part  of  ten  years ]       '"  vrc 

acquired  by  levy  after  ten  years 195a 

continues  three  and  a  half  years  after  letters  on  estate  of  dc^ 
ceased  debtor l^gp 

preserving  lien  for  purpose  of  contribution  after  sale*  on  execu- 
tion. .    j,|g5 

when  joint  debtor  not  summoned TUJ*  1938 

of  final  judgment  in  replevin \\\  173O 

order  suspending  on  appeal ,,\\  1S6 

operates  from  entry  on  docket 'J'-T'I  1257 

in  counties  where  transcript  filed II [  [   iqsk 

restoration  on  affirmance  or  dismissal  of  appeal ['.   1259 

cancellation  on  filing  of  satisfaction-piece 1280 

not  affected  by  cancellation  after  discharge  in  bankruptcy. .  .*  1288 
after  reversal  or  modification  and  pending  appeal  to  conrt  of 

appeals 1321 

docketed  against  decedent,   entitled  to  preference.  ...*.!.' I.'.".'  STlt 
against  executor,  etc.,  does  not  bind  decedent's  realty  unless 

expressly  charged Igjj 

against    executor,    etc.,    aften   removal   does   not   bind    estate 

or  successor 1S30 

preference   in    creditor's   action    on   realty   not   aliened   oVer 

individual  debt ^gjpy 

In  creditor's  action,   no  lien   on  realty  aliened   before   notice 

of  lis  pendens  or  judgment ISS 

not  affected  by  order  exempting  insolvent  debtor  from  arrest 

or  imprisonment 2l)g 

of  judgment  of  justice's  court \\\\  3017 

VII.   DbFBCTI     and     IRSMULAtlTIIS. 

defects  cured  by  judgment  on  verdict,  etc. TZL 

informalities  in  entering,  and  in  roll  cured  by  judgment  on 

verdict,  etc 7?l 

referee's  omission  to  take  oath  does  not  vitiate TVl 

amendment,  when  against  defendant  by  fictitious  name I:r>I 

yill.  Vacating  and  setting  aside. 

in  city  court  of  New   York 319b 

in  court  of   claims    _ 265 

extension  of  time  of  heir,  etc., 'of  deceased  party,  to  move...    7SB 

for  error  at  interlocutory  reference  or  inquisition 12S 

motion  for  irregularity  to  be  made  within  one  year 126 

motion  for  error  in  tact  to  be  made  within  two  years U90 

by  party 1281 

after  party's  death UM 

by  person  not  a  party ....••••• 1281 

by  one  of  several  parties ••••• 1288 

notice  of  motion .•••••.... 1261 

notice  to  grantees  of  property  affected • 1288 

•enrice  of  notice •••.••., 

exertions  for  disability  

restitution .••..» 

modification  of,  for  dower,  when  rental  v«lue  chaiifcs KM 

revoking  judgment  of  separation,  on  reconciliatioa. ••••••••.•  UV 
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INDBX. 
i^ntu  —  Oonttnited. 

IX.   RXSTZTUTION  ON  RIVSESAX.  OR  VACATtlf*. 

when    defeadant   served   by   publication    defends   after   final 

judgment.  . 44S 

on  granting  new  trial 1005 

when  vacated  or  set  aside 1288 

on  reversal  or  modification  on  appeal 1328 

interest  on  judgment  of  restitution 1211 

when  property  sold   ....*. 1328 

does  not  affect  title  to  property  sold 445,  1328 

recovery  of  purchase  money  on  eviction  of  purchaser  under 
sale  on  execution 1479 

X.  Assignment. 

may  be  assigned 1M2 

assignor  must  acknowledge  assignment 1262 

on  vacating  or  reversal,  carries   cause  of   action  only  when 

assignable  before  judgment   1912 

may  be  filed   1270 

to  be  noted  on  docket  when  filed 1270 

receiver,  etc.  may  file  -notice  of  appointment  and  ownership .  •  1268 

assignee  for  oenent  of  creditors  may  file  notice 1268 

WL  BvrOSCXMBMT. 

stay  pending  appeal  or  new  trial,  see  "Appsals;  "  **  Niw 

Trial." 
not  to  be  stayed  on  appeal  for  more  than  thtfty  days  without 

security 1851 

tuspension  of  sale  of  realty  pending  appeal  from  refusal  of 

specific  performance .-^ . . .  1328 

for  roonev  on  contract,  not  to  be  enforced  by  imprisonment..       16 

when  enforceable  by  execution   1240 

execution  on  judgment  of  court  of  claims 268 

on  decree  tor  money  by  surrogate's  court 2564 

when  enforceable  only  against  attached  property 707,    708 

•    by  punishment  for  contempt 1241 

how  real  property  sold  under  direction  of  1242 

sale  to  be  by  auction  and  in  daytime 1394 

conveyance  on  sale  under,  to  state  person  whose  interest  is 

sold 1244 

lev]jr  on  real  property  after  ten  years 1252 

notice  of  levy  on  real  property  to  be  recorded  and  indexed . .   1252 

appointment  of  referee  to  do  act 1230 

of  receiver  by  or '  after 713 

^f  judgment  for  necessaries,  etc.,  against  earnings,  trust  in* 

come,  etc 1391 

of  judgment  on  award  in  arbitration  2880 

of  affirmance  or  modification  on  appeal 1319 

against    executor,    when    to   be   enforced   against   decedent's 

property  •  •  .   ••.•••••••••; 1814 

Of  fnttiee^  etmrts. 

issuing  ex^ution.  .  .••• •••••• -• 8017 

against  person • 80.8 

on  judgment  against  joint  debtors 3020 

not  .aflfectcd  by  discbarge   from   imprisonment  on  execu- 
tion  ;.. 3037 

XII.  Contribution  between  debtors. 

enforcing  by  original  judgment  after  sale  on  execution 1484 

preserving  Hen  of  original  judgment   for  purpose  of  contri- 
bution  I486 

entry  on  docket  to  preserve  lien  of  original  judgment 1486 

XIII.  SATisrAcrioK.      ,        .  ,     .  «ta     070 

pcewimption.  of   satisfaction...... 376,     378 

on  composition  by  one  joint  debtor..... ..l»4vJ,  1»4J 

on  redemption  by  creditor  of  realty  sold  on  execution 146jJ 

by    deposit    1260 

bj  attorney  in   fact l-*"" 
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INDBX. 

JndflTiBeiits  —  C^Btinited. 

XIII.  Satisfaction  —  ConttniMd. 

\fy  aacignee.  .  ••••••••••••••••••«•  12H 

by  attorney  in  action ISJ 

revocation  of  authority  of  attorney 19N 

satisfaction-piece  to  be  executed  by  party  or   his  cxecntor, 

etc 1290,  laa 

to  be  acknowledged 

entrv  of  satisfaction  by  execution*. 

certified  copy  execution  and  return  satisfied  nuy  be  filed 

dockets  of  transcripts  to  be  satisfied  on  certificate  of  cleric..  UK 

XIV.  Cancelu^tion;  dischargx. 

cancellation  upon  discharjipe  of  InsoWent  debtor 21S 

discharge  after  adjudication  in  bankruptcy tStt 

notice  of  application  to  cancel  against  Saidcrttpt 


XV.  Effbct;  conclusiveness. 

of  court  of  claims  a  bar ..••..  S9 

of  dismissal  not  a  bar  unless  on  merits UOB 

collusive,  not  a  bar  to  action  for  penalty  or  forfeiture IflM 

against  heir  or  devisee,  bars  action  against  executor,  etc m 

in  ejectment,  conclusive  as  to  parties  and  privies ISM 

conclusive  effect  in  action  to  annul  marriage 17M 

effect  of  Judgment  against  ofiker  of  unincorporated  associa- 
tion   im 

on  award  in  arbitration  2S80 

against  executor,  etc.,  not  evidence  of  assets ISM 

on  eviction  of  purchaser  at  execution  sale,  remains  in  force..  14M 

foreign  judgment  does  not  affect  right  of  arrest 

right  of  arrest  for  fraud  not  affected  by  judgment  for  price, 

etc  

•gainst  sheriff  for  escape,  evidence  of  damages  in  actios  on 

bond  for  jail  liberties • 

3CVI.  Actions  on. 

limited  to  twenty  years STV 

adverse  possession  under 99 

limitation  of  action  on,  of  court  not  of  record IS 

when  cause  of  action   on  judgment  of  court  not  of  record 

accrues. 98 

when  action  ma^  be  brought  on  judgment IfitS 

when  proof  of  jurisdiction  necessary 5SS 

how  pleaded ^ 581 

proof  of  jurisdiction  and  judgment  of  justice  of  peace  of 

■Bother  state. MM61 

Jn  justice's  court. 

I'urisdiction  oyrtt  action  on • flS 
low  proved.  . S18S 

action  on  justice's  judgment  against  joint  dcbtoft Ml 

costs. SH 

f  lidffment  Creditors, 

action  by,  for  sequestration  and  distribution  of  corporate  prop- 
erty   ITN 

to  enforce  judgment  for  necessaries,  etc.,  agaimt  caraiatB, 

trust  income,  etc 19B1 

**  judgment  creditor's  action  "  defined SStt 

''judgment  creditor"  defined   Oil 

action  to   discover  and   apply   property,   see   "  Oksditou*  Ac^ 

TIONS." 


action  by,  to  chaige  property  of  joint  dabtora  not 
se«  "Joint  Dsarots." 


INDKX. 

est  Debtors. 

ditcliarg«  of,  from  arrest  or  impritoimient,  •€•  "BsKOtleHt* 
"  Insolvent  Dbbtois." 

ttfleiml  DeiMurtmeBts* 

detignated 219 

trisilietloB.  • 

and  powers  of  courts  contiiiued. • ••« ^ 

of  court  of  claims 284 

of  appellate  division  on  appeala  from  orders  and  judgments  of 

court  of  claims t 275 

ot  city  court  of  New  York 315,  316 

ovtr  actions  for  services,  assaults^  etc.,  on  vessels 317 

no  admiralty   or   maritime  jurisdiction 317 

cannot  naturalize  an  alien 318 

of  county  court 340 

co-^xtensive  with  supreme  court 848 

power  to  remit  fines  and  penalties 350.  351 

of  surrogate,    general    2510,  2511 

to  be  presumed  2513 

effect  of  exercise  of 2514 

as  against  surrogates  of  other  counties 2515 

concurrent  of  two  or  more  surrogates 2516 

of  justice  of  the  peace  must  be  expressly  conferred 2861 

general,  civil 2862 

cases  excepted  from  civil 2863 

residental  requirements 2868 

residence  of  corporation  for  purpose  of 2869,  2879-2881 

ouster  of  jurisdiction  on  answer  of  title  to  realty. . .  2851-2068 

of  Hudson  mayor's  court 3106 

of  Utica  recorder's  court 3196 

of  Oswego  recorder's  court 3196 

of  dtr  court  of  Yonkers.., ^3.  3204 

of  Albany  dty  court ^23.  32Z4 

of  Trov  justice's  court 3223.  3224 

of  Rochester  munici|>al  court 3227 

provisional  remedr  gives  jurisdiction  of  action 416 

demurrer  to  complaint  for  lack  of 488 

to  counterclaim  for  lack  of. .  .> 495 

lack  of,  not  waived  by  failure  to  plead 490 

does  not  avoid  undertaking  on  attachment 642 

when  proof  ret^uired,  on  plea  of  judgment 532 

|>roof  of  jurisdiction  of  justice  of  peace  of  adjoining  state.  948,    950 
HI  replevin  acquired  by  seicnre  before  service  of  summons. . . .  1693 

residence,  etc.,  required  in  action  for  divorce 1756 

in  action  for  separation 1763 

of  actions  against  foreign  corporations 1780 

by  non>resident  against  foreign  corporation 1780 

by  one  foreign   corporation  against  another 1780 

of  proceedings  to  discharge  insolvent  debtors  from  debts 2150 

of  summary  proceedings  to  recover  possession  of  real  property. .  2234 
over  custody  of  persons  and  care  of  property  of  idiots,  lunatics 
and  habitual  drunkards 2320 

-and  Jwrors. 

••trial  luror"  equivalent   to   "petit  juror" 8343 

••trial  jury"  equivalent  to  "petit  jury" 8343 

••notify"  equivalent  to  "summons" 8343 

fury  of  part  aliens  abolished 1190 

furors  in  criminal  cases 8360 

panels  may  be  ordered  to  be  destroyed ....•      21 

fliisconduct  of  Juror  a  contempt • . . .       14 
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J«V7  and  Jurors  —  ContiBited. 

forfeiture  and  danugcs  for  taking  pift  or  Inibe.. ••  USB 

for  making  gilt  or  bribe  to  juror IIM 

how  procured,  on  commission  for  appointment  of  committee  of 

incompetent. • •••  S33i 

how  summoned  on  writ  of  assessment  of  damages. 2100 

summoning    and    impanelling    in    sum.mary   proceedings    to    re> 

cover  possession  of  land • 39<7 

%o  be  sworn  and  summoned  on  writ  of  assessment  of  dasBage9..21tt 

sheriff,  etc..  to  keep  jury  in  special  proceeding 1196 

fine   for  misconduct  of  officer  attending  jury  in   special   pro* 

ceeding 1196 

exclusion    from  courtroom  during  argument  of   nonsuit imO 

I.  Qualifications;  sblbction  and  attbitdamcb  op  tbial  jxnamM 

ELSBWHSaa  THAN   IN   NEW  YOKK  AND  KINGS  OOUNTIBS. 

1.  QualiUcations. 

qualifications .••...•  K8T 

by  possession  of  real  estate  under  executory  con- 
tract. .  , lOBB 

certain  public  officers  disqualified 109 

exemptions  from  service 1090 

evidence  of  exemption   1081 

exemption  for  actual  service  in  New  York  county 1061 

disqualified   and   exempt  persons  to  be   discharged    from 

service 108S 

when   excused  from  serving lOSS 

application  of  sections  1027-1033 1084 

%,  Preparation  of  luts;  drawing;  notification. 

supervisor,  town  clerk  and  assessor  to  make  jury  list....  lOK 

names  to  be  taken  from  assessment-roll 1086 

duplicate  lists  to  be  filed  with  countv  and  town  clerks..  1067 

county  clerk  to  make  and  deposit  ballots 1088 

old  ballots  to  be  destroyed 10S6 

notice  to  tcfwn  officers  to  transmit  jury  li^ 1086 

to  serve  for  three  years. lOM 

preparation  of  jury  list  in  cities lOftl 

number   of   jurors  to   be   drawn   for  each  jury   term   of 

courts  of  record lOtf 

when  drawing  to  take  place lOtt 

drawing  and   notification  of,  in  county  court 387 

drawing  of,  for  adjourned  term  of  court 31 

notice  of  drawing   lOlS 

sheriff  and  county  judge  to  attend  drawing 1044 

sheriff  or  countv  judge  not  appearing,  to  be  again  notified.  1045 

officers  required  to  be  present  at  drawing 1046 

method  of  drawing  lOfT 

minute  of  drawing  to  be  made 1017 

list  of  persons  drawn  to  be  delivered  to  sheriff 1047 

sheriff  to  notify  jurors  and  make  return 104S 

list  of  jurors  drawn  to  be  furnished  to  applicants 10C9 

names  of  jurors  who  have  served  to  be  kept  in  sepsrate 

box 1089 

not  appearing  to  be  returned  to  ballot'hox lOSO 

drawing  to  be  from  second  box  when  first  exhausted....  1061 

third  jury  box  to  be  kept 1063 

names  to  be  deposited  in  third  box 1063 

court  may  direct  drawing  from  third  box  to  fill  panel...  1054 

notification  of  jurors  drawn  by  order  of  court 106S 

justice  ^  of   supreme    court    or    county   judge    may   order 

additional   iurors  drawn    108V 

order  for  additional  iurors  to  be  filed  with  countar  clerk..  1067 
supreme  or  county  court  may  order  clerk  to  draw  ad<fi- 

tional  jurors 

attendance  of  oanels  in  Albany  county S( 

drawing  of  additional   jurors .• 
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d  Jvrors  —  Contlnited. 

I.  QuAUFi cations;  sblectxon,  btc. —  Continued. 

2.  Preparation  of  lists;  drawing;  notification -^  Conikkxitd- 

notification  of  additional  jurors 1000 

county  court  may  designate  days  of  attendance  of  jurors,  1060 
deputy  county  derk  possesses  powers  of  clerk  when  ab- 

sent , 1061 

sections  1085-1061  not  applicable  to  New  York  or  Kingf .  1062 

Si  Pines  for  non-attendance» 

amount 1072 

imposition  of  fine  when  juror  personally  notified 1078 

oraer  to  show  cause  when  juror  not  personally  notified..  1078 

may  be  made  returnable  at  county  court 1074 

clerk  to  deliver  certified  copy  of  order  to  sheriff 1075 

hearing^  upon  order  to  show  cause 1076 

discontinuance    when    death,    insanity    or    removal    from 

county  shown 1077 

discontinuance  of  proceeding  on  satisfactory  excuse 1077 

sections  1072-1077  not  applicable  to  New  York  or  Kings.  1078 

jD.  Qualifications;  selection  and  attendancs  of  teial  jurors. 

IN   NEW   YORK   COUNTY. 

penalty  for  false  certificate  b:^  physician 1120 

for  refusal  of  information  to* commissioner 1121 

bribery  of  officer,  etc.,  a  misdemeanor 1122 

acceptance  of    bribe   a   misdemeanor 1123 

concealment  of  offer  to  take  bribe  a  misdemeanor.  .^ 1124 

ialse  swearing  perjury  1126 

1.  QuaUHeations ;  exemptions;  excuses, 

qualifications 1029,  1070 

resident  defined. 1080 

persons  exempt  from  service 1061 

proof  of  right  to  exemption 1082 

militar^r  ofilcers  to   certify  to-  commissioner  persons  per- 
forming military  duty    1063 

discharge  for  actual   service 1084 

when  excused  after  actual  service 1064 

temporarily   excusing   from  attendance 106B 

when  and  how  juror  excused 1088 

applying  to  be  excused  must  produce  notice  to  attend...  1087 

service  in  court  not  of  record  as  excuse 1088 

claims  for  exemption  to  be  heard  by  commissioner.  1000,  1094 

8.  Commiseioner  of  jurors, 

powers  and  duties   1090 

to  hear  and  determine  claims  for  exemption 1090,  1004 

may  appoint  assistants,  etc 1091 

to  desi^ate  assistants  to  attend  drawing 1001 

and  assistants  may  administer  oaths 1001 

public  officers  to  aid 1092 

office  and  rooms   1093 

to  select  trial  jurors 1090 

to  prepare  jury  lists 1094 

clerk  to  certify  attendance,  excuses,  fines,  etc 1089 

to  receive  fines • 1118 

accounts  of  commissioner 1118 

3.  Jury  lists;  drawing;  attendance. 

jury  year    1064 

length  of  jury  service  required 1084 

preparation   of  jury  lists    1094 

voters   and    non-voters'    lists    1094 

notice  to  testify  to  juror's  liability  to  serve  , .  lOOo 
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Jury  and  Jarors  —  Continved. 

II.  Qualifications;  selection,  etc —  Continued. 

3.  Jury  lists;  drawing;  attendance  —  Continued. 

penalty  for  disobedience  to  notice  to  tettaf/  to  juror's 

bility  to  serve , 

lists  to  be  returned  to  county  clerk 1068 

correction  of  jury  lists ICQS 

ballots  to  be  prepared  by  commissioner  of  jurors 1Q0T 

supplemental   lists. 1067 

number  of  jurors   for  each  term 1066 

when  jurors  to  be  drawn 1066 

what  officers  to  attend  drawing 10G6 

notice  of  drawing   1100 

adjournment  of  drawing  for  failure  of  officer  to  appear. .   1101 

when  drawn  on  adjourned  day lltf 

mode  of  drawin^f 1103 

minute  of  drawing 1108 

drawing  for  term^  consisting  of  two  or  more  parts. ......   1104 

commissioner  may  issue  notice  of  drawing  to  jurors. .  . .   IIOS 

cop^  of  minute  of  drawing  to  be  delivered  to  connnis- 

sioner llOf 

notice  to  attend  trial  term 1106 

service  of  notice  to  attend  trial  terra 1106 

commissioner  to  make  return  of  notice  to  attead 1106 

clerk  to  certify  to  aldermen   failure  to  pqawiaUy  aerve 

less  than  maiority  of  panel 1107 

sheriff  not  entitled  to  fees  for  notifying  jarors  vhca  leas 

than  majority  personally  served. 1107 

order  for  new  panel  during  term ^ 1106 

drawing  of  new  panel  ordered  during  term 1106 

notice  to  attend  to  jurors  drawn  during  term 1106 

4.  Imposition  and  collection  of  fines, 

fine  for   noU'Sttendance   • «. 1106 

remission  of  fine   •. 1100 

may  be  arrested  and  compelled  to  serve 1110 

remitting  and  enforcing  nnes 1113 

order  to  show  cause  why  fine  should  not  be  enfmced...  1116 

service  of  order  to  show  cause IIU 

hearing  and  determination  on  order  to  show  cause IIIJ 

appeal  from  order  enforcing  pajrment  of  fine 1113 

orders  to  enforce  fines  to  be  docketed  as  judgments HIT 

lien  on  real  property  of  orders  to  enforce  fines 1117 

execution  on  order  enforcing  fine 1117 

satisfaction  of  order  enforcing  -fine • 1117 

commitment   for   non-parent  of  fine 1117 

fine  to  be  paid  to  c<Mnmissioner 1118 

corporation  counsel  to  prosecute  proceedings  to  enforce 

fines 1119 

actions  for  penalties  to  be  brought  in  name  of  city lilt 

compromise  and  discontinuance  of  actions  for  penalties.  1116 
report  of  corporation  counsel 1113 

5.  For  municipal  courts. 

how  selected , .•••..• ....•...•.  1116 

fine  for  non-attendance   ....•• • 1111 

6w  For  sheriff's  jury. 

drawing , 1113 

how  selected 1113 

division   into  panels   ....' •••.......  UU 
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id  Jvrors  —  Continued. 
XIL-  QuAuncATioifs;  sxlxctioii  and  attshdancx  or  tual  jvuomM 

IN    KINGS  OOVNTT. 

cormpt  mniasion  of  juror's  name,   folony •  1168 

willful  nep^eet  by  commissioner  a  misdemeanor 1159 

refusal  of7  or  false  information,  a  misdemeanor • 1100 

sttrorestion  of  notiee  a  misdemeanor 1160 

false  certificate  of  physician  a  misdemeanor 1161 

1.  QuaUHeatwns;  txempHont, 

qualifications 1029,  1126 

exemptions   from  service   1127 

proot  of  right  to  exemption 1128 

commissioner  to  receive  evidence  of  exemption 1132,  1186 

grounds  for  excusing  from  service. 1180 

»).  Commissioner  of  jurors, 

to  select  jurors   1182,  113S 

revision  of  jury  lists  under  supervision  of  justices 1182 

examination  of  jurors  as  to  qualifications *»  1132 

to  receive  fees  and  fines  for  benefit  of  county 1133 

to  provide  office,  etc.,  for  commissioner 1134 

to  receive  evidence  of  exemption 1136 

clerk  to  certify  attendance,  excuses,  fines,  etc.,  to  com- 
missioner   1181 

to  collect  fines IWS 

to  report  and  pay  over  money. ^  1162 

i.  Jury  lists;  drmgtmg;  aiiondaftet, 

length  of  service  required •  • . .  1129 

how  selected.  . 1182 

assessors  to  return  persons  liable  to  service 1135 

to  be  selected  by  commissioner ^^§^ 

how  selected   from  assessors'  returns 1135 

publication  of  notice  of  selection 1136 

preparation  of  list  of  trial  jurors • 1137 

filinTlist 1137 

supplemental  lists 1138 

ballots  to  be  prepared  and  deposited  in  box. 1139 

notice  to  officers  to  attend  drawing 1140 

number  to  be  drawn 1140 

proceedings  prelimi.nary  to  drawing 1141 

mode  of  drawing   , 1142 

minute  of  drawing    1143 

boxes  to  be  sealed  after  drawing 1143 

procedure  on  drawings  after   first 1144 

correction  of  lists 1145 

drawing  from  second  box  when  first  exhausted 1145 

panel   to  be  transmitted  to  sheriff 1146 

notice    to    attend    term 1129,  1146 

days  for  which  jurors  notified 1147 

power  of  judge  to  excuse 1147 

judge  may  change  day  of  attendance 1147 

commissioner  to  make  return  of  service 1148 

order  for  new  panel  during  term 1149 

drawing  of  new  panel  during  term 1149 

notice  to  new  panel  drawn  during  term 1149 

compensation  to  judges  for  services  relating  to 1151 

jurors  in  special  proceeding  before  county  judge 1150 

may  be  arrested  and  compelled  to  serve 1153 

4k  Imposition  and  enforcement  of  fines. 

fine  for  non-attendance • 1152 

notice  to  delinquents  to  show  cause... 1154 
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INDEX* 

Jvrjr  mud  Jurors  —  Ooatlnved. 

IIL  Qualifications;  selection,  etc — Continiaed. 

4.  Imposition  and  enforcement  of  fines  —  ContisiiaedL 

board  for  remission  and  enforcement  of  fines.  •••• UM 

powers  of  board 1154 

commissioner  to  collect  fines IIS 

return  of  unpaid  fines US 

precept  to  levy  on  personal  property IIS 

enforcing  return  of  precept  by  commissioner 1U6 

/  unpaid  nnes  to  be  docketed  as  judgments lUS 

lien  of  unpaid  fines  on  real  property 1156 

execution   for  unpaid  fine IISS 

discharge  of  lien  for  unpaid  fine.. 1157 

IV.   SrSCIAL  OR  STRUCK  JURY. 

what  courts   may  order. 1061 

terms  of  order  for • 106 

notice  of  striking • 1061 

mode  of  striking 1005 

notice  to  jurors  to  attend 10S6 

jury  formed  as  in  other  cases 1007 

drawing  additional  jurors  or  talesmen 108T 

peremptory  challenges 1001 

disqualification   of   clerk  or   commissioner  of  jurors   for    in- 

terest. 1068 

party  applying  for  struck  jury  to  pay  expenses 1001 

V.  Foreign  jury. 

copy  of  order  for,  to  be  deUvered  to  sheriff. ..•••. ••••.•••»•  lOTi 

mode  of  obtaining •• ••••• ••  lOTl 

notice  of  drawing • ••••••••••.••  1019 

notice  to  jurors  to  attend • •••••••••••••••••••  lOn 

VI«  Collection  op  fines  against  dbunquxnts. 

See»  also, 

as  to  New  York  county,  su^ra,  II,  4, 

as  to  Kings  county,  supra,  III,  4. 

as  to  other  parts  ot  the  state,  supra.  1,-S. 

clerk  to  issue  warrant  to  collect  to  sherin 

to  whom  warrant  issues  when  delinquent  resides  In  another 

county • 

levy  of  execution  on  personal  property  under  warrant 

arrest  of  delinquent  under  warrant 

return  of  warrant  _ 

proceedings  to  compel  sheriff  to  return  warrant 2207 

issuance  of  new  warrant  on  return  of  first gff 

clerk  of  court  to  make  schedule  of  fines  imposed 2398 

In  special  proceedings. 

fine  for  non-attendance HOB 

notice  of  imposition  of  fine VSfi 

remission  of  fine   11^ 

special  return  of  delinquency  and  fine 1196 

collection  and  remission  of  fine  by  county  clerk 1190 

VII.  Trial  by  jury.      See,  also,  "  Trial;  "  "  Surrogate's  Court." 

feisned    issues    abolished SS3 

to  DC  had  as  prescribed  by  code 1190 

exclusion  of  jury   from   courtroom   during  argument   of   mo- 
tion for  nonsuit 119^ 

venire  to  procure  jurors   not  necessary 1191 

what   issues   are   triable   by ^ 90S 

specific  questions  where  jury  trial  not  of  right 833 

trial  may  be  continued  beyond  term 4i 

jury  may  be  discharged  on  Sunday ' 

issues  of  fact  in  partition 1544 
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and  Jvrom  —  Coatlnned* 
VZX.  TUAL  BT  JUKT  —  Continued. 

view  in  action  for  waste « ••  1689 

issue  of  adultery  in  action  for  divorce 1757 

action  to  annul  corporation  triable  of  rif^t ••••  1800 

in  nature  of  quo  warranto  triable  of  right 1060 

to  vacate  letters  patent,  triable  of  right.. 1068 

issues  of  fact  on  alternative  mandamus ; 2083 

order  for  trial  of  questions  of  fact  arising  on  prohibition ....  2009 
application    for   insolvent   debtor's   discharge  on    demand   of 

contesting  creditor 2168 

summary  proceedings  to  recover  possession  of  land 2247 

questions  to  be  stated  on  application  for  appointment  of  com- 

mittee   for  incompetent    2884 

<Iuestions  of  fact  in  proceedings  before  surrogate  to  sell  realty 

to  pay  decedent's  debts 2638 

in  New  York  county,  of  proceedings  in  surrogate's  court  for 

probate  of  will 2538 

upon  reversal  of  decree  of  surrogate  in  probate  case 3588 

action  to  determine  validity  of  will,  triable  of  right 2668a 

demand  for,  in  justice's  court 2000 

in  marine  causes  in  N.  Y.  city  court •••..•..  8185 

VIII.    FoftMATtON    OF  THE  JI7«Y  AT  THB  TBtAL. 

clerks  to  prepare  and  deposit  ballots 1168 

to  draw  ballots  1164 

mode  of  drawing  1165 

persons  drawn   from  jur^ 1166 

^  disqualification   for^  relationship 1166 

objection  for  relationship    1166 

ballots  drawn  deposited  m  second  box. 1167 

returned  to  first  box  when  jury  discharge 1168 

of  absent  and  excused  iurors  returned  to  first  box 1169 

second  jury  may  be  drawn  before  first  discharged 1170 

when  talesmen  to  be  procured   or  jurors  drawn   from  third 

box 1171.  1172 

disfjualification  of  sheriff  to  summon  talesmen 1173 

notice  to  talesmen  and  return  thereon.  ..•••••• 1174 

fine   of  talesmen   for   non-attendance. 1174 

exceptions  and   challenges  to  talesmen 1174 

no  objection  that  jurors  not  on  original  panel 1179 

peremptory  challenges 1176 

no  challenge  because  officer  drawing  party  or  interested....  1177 

because  officer  notifying  party  or  interested 1178 

not  disqualified  because  resident  or  taxpayer  of  municipality.   1179 

stockholder  of  corporation  party  subject  to  challenge 1180 

employee  of  party  subject  to  challenge  IIW 

challenges  tried  by  court  only   IIPO 

leview  of  determination  of  challenges  1180 

XX,  VntDicT. 

trial  deemed  to  continue  until  verdict ; 902 

may  be  discharged  on  Sunday • 6 

discharge  on   failure  to  agree 1181 

proceedings  after  disagreement , 1181 

plaintiff  cannot  submit  to  nonsuit  after  jury  retires 1182 

to  assess  damages  in  action  for  money 1188 

to  find  single  damages,  and  court  to  increase,  when  double, 

etc..  damages  given   1184 

rendition  of  verdict,  subiect  to  opinion  of  court 1186 

general   and  special  verdict  defined 1186 

when  general  or  special  verdict  to  be  rendered 1187 

appeal   from  judgment  where  general  or  special  verdict  ren- 
dered  1187 

•pcclil  finding  controls   general  verdict 1188 

-    .        Mtry  of  rardict  IIM 


INDBX. 

l«ry  AAd  Juror*  —  CoAtflAued* 

IX.  ViBDXCT  —  Continued. 

entry  of  judgment  on  verdict •••«•.••••••••••••«••  UBi 

mistalce  in  name  of  iuror  cured  hy  judgment  oa  verdict,  etc.  •     721 
no  civil  or  criminal  liability  for  verdict 111! 

[        X.   fSEA  AND  COMPENSATION  Of  JVaOM. 

fees 8313 

mileage 3314 

supervisors  may  make  cUowance 9S14 

extra  pay  upon  protracted  trials 381S 

fees  in  special  proceedinti^ 

comf)ensatton   on  commission   for  appointment  of 

of  incompetent ■ • 

•berifTs   fees    for  notifying 3307 

presentation    of    claims    by    jurors    and    disposition    of    an- 

claimed    fees    383U 

XL  JxraoRs  and  jvav  trials  in  josticss'  coxntrs. 

delivery  of  jury  list  to  justice..... • 

venire.^ 

in  action  between  two  towns  or  cities 

delivery,  execution  and  return  of  vemre. 

preparation  of  ballots 

drawing  jurors ..-• 

attachment  against  jurors  in  default 

new  venire 

talesmen 

jurors'   oath f. 

mode  of  hearing  cause 

rendition  of  verdict 

discharge  on  disagreement 3008 

new  venire   on   disagreement 9MS 

imposition  and  collection  of  fine  againat  defaulters 8O0Q 

fees 


Justice  of  tlie  PeMse  and  Ills  Covrt. 

included  in  term  "judge** ., 

not  a  court  of  record S 

removal  of  action  to  county  court  of  Kings 

provisions  applicable  to  Rochester  municipal  court 

provisions  relating  to  justices'  courts  in  Brooklyn,  see  **  Btoox 
LYN  Justices*   Courts.** 

county  court  may  remit  fine  imposed  by 

may  discharge  person  committed  for  non-payment  of  fine.    S5S 

I  Powers  and  duties. 

application  of  general  provisions  of  code HM 

tavern-keepers  diaqualined. tBK 

members  of  legislature  not  con4>elled  to  act  as SBtf 

general  powers 880B 

may  be  excused  from  serving  as  juror tOBI 

when  to  attend  drawing  of  jurors lOlf 

to  hold  court  within  his  town  or  city. 

court  not  to  be  held  in  room  where  traffic  in  Hqvor  an^or^ 

ized.  .  •  

when  office  to  be  kept  open S141 

may  take  oaths  and  affidavits. MS 

to  furnish  transcripts  and  copies Si9 

may  give  transcript  of  judgment  after  expiration  of  tern....  30 

proceedings  before,  may  be  proved  by  justice's  osrtk Mi 

to  make  return  on  appeal  atter  expiration  of  term IQM 

transfer  of  action  on  expiration  of  term tUt 

because  justice  material  witness... ••• r  ^fi 

lure  upon  transfer  of  MHon ••••..•••••. ••••^  UT 
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^vstiee  of  tk«  PcA««  and  Ikta  Coart  —  Contlamad* 

I.  PowBU  AND  DUTIES  —  Continued. 

coflto  «pon  transfer  of  action  to  nnother  justice 8152 

Mfward  to  constable  forbidden 31S6 

not  to  be  interested  in  litigation 8137 

ioduccmenta  for  business  prohibited 8137 

misdemeanor  to  violate  provisions 8138 

lorfeituro  of  office  for  violation  of  law 8138 

purchase  of  chrim  or  interest  in   action   by  justice  or   con- 
stable a  defence   3139 

failure  to  pay  over  m*ney  a  misdemeanor 2163 

forfeiture  of  office  for  failure  to  pay  over  money 8168 

II.  Mamdatss  or  justici; 

general  re<|uisitea. 8136 

containing  blanks  are  void 8136 

constable  to  execute  in  peraoa. 3167 

authoriaation  to  private  person  to  execute 3166 

.  sheriff  to  CMCtttc  ia  case  of  retistance 3168 

III.  Books  ahd  PAPsas  op  justics. 

docket  book 8140 

•atnaa  to  be  »ade  in  docket  book 8140,  8141 

index  to  docket  book 8142 

papers  to  be  filed  and  preserved 81M^  SJAS 

to  deposit  books  with  town  or  city  clerk  on  removal 3144 

certificate  to  docket  book  deposited  with  town  or  city  clerk . .  3145 
town  or  city  clerk  to  demand  books  or  papers  upon  cxpira* 

tkm  of  term  3146 

transcript  of  judgment  after  death,  etc 8146 

compelhnir  delivery  of  books  or  papers  to  town  or  city  clerk.  8147 

enti  les  in  docket  book  presumptive  evidence 3148 

In  case  of  death  or  absence,  proceedings  may  be  proved  by 

criminal  muiutes.  or  sworn  copy 940 

tiaumiipt  ft-offl  docket  book»  subscribed  and  authenticated,  is 

evidence 939 

doeliet  book  and  certified  transcript  are  evidence  in  justice's 

court 938 

IT.  PovxtBifnrr  op  caiKnrAL  coKTiMpTf. 

power  to  punish 2870 

fine  and  commitment ,,,, 2871 

offender  to  be  heard , 2872 

warrant  to  bring  offender  before  court. 287*J 

record  of  conviction  , 287.T 

•  seqnasitea  of  commitment 2874 

fina  to  be  paid  to  overseer  of  poor 2875 

V.-JVRISDICTION. 

must  be  expressly  conferred.... , 2861 

general  civil  jurisdiction 2862 

cases  excluded  from  , 2863 

nay  render  judgment  by  confession 2864 

actaona  by  or  against  corporations 2866 

town  or  county  officers ,,., 2865 

by  executors,  administrators  and  trustees 2865 

b7  receivers  in  saoplementary  proceedings. ...........  2865 

how  affected  by  residence  of  parties 2869 

ffcaldance  of  corporation   2B0d,  2879 

of  railroad  corporation 2869,  2880 

of  express  companies  2869,  2881 

ot'  summary  proceedings  to  dispossess • « 22.^ 

dboontinuance  when  accounts  exceed  $400 2950 

of,  on  answer  of  title  to  real  proper^,  •••••.*•••  9B1'2868 
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Jvstlee  of  tlie  Peace  and  lila  Court  —  Coatiaae4L 

VI.  Summons. 

action  commenced  by  service  of  summons  or  appearance. . . .  »« 

contents  of  summons    3^ 

when  returnable ^2 

when  accompanied  by  order  of  arrest 2871 

time  and  manner  of  service   2KB 

service   on  corporation    2teT» 

on  non-resident  partnership,  etc *JS?J 

on  railroad  corporation    2S8>.I.  2sk2 

on  express,  insurance  and  telegraph  companies..   2881.  2S!!3 

designation  of  unknown  defendanta 2^f 

return '-^ ' 

second   and  third   summons    :2SS.l 

relation  back  of  second  and  third  summons 2SS3 

service  on  defendant  with  warrant  of  attachment • . .  291U 

VII.  Appearance  op  parties. 

to  wait  one  hour  for  appearances 2393 

may  be  in  person  or  by  attorney '^^ 

appointment  of  guardian  ad  litem  for  infant  plaintiff :&?)7 

proof   of    attorney's    authority -  -  2SJaO 

'  plaintiff  must   prove  case  except  where  a  verified  complaint 

is  served 2891 

effect  of  failure  of  defendant  to  appear 29sS 

constable  and  law  partner  of  justice  not  to  act  as  attorner . .  2h8B 

VUL  Order  op  arrest. 

grounds  for  granting  order....* •••••••••.••.. 

not  to  be  granted  against  female 

in  what  actions  order  may  be  granted.. •.•.••  •••••-' 

sufficiency  of  papers • ....••. 

plaintiff's  undertaking  on   • 

contents  of  order  • 

execution  of  order  ..••.. ••..•••... 

constable's  return ••• 

when  summons  accompanied  bjr  order  returnable.  •••• 2S77 

plaintiff  must  appear  when  notified ••.••••.• 28K 

defendant  to  be  kept  In  custody • 2900 

motion  to  discharge  from  arrest •••.. •• 2901 

effect  of  order  discharging. 4  •  • 2906 

discharge  of  defendant  on  adiournment  by  plaintiff. 29M 

privilege  from  arrest  not  abridged  or  affected 2901 

proof   of  extrinsic   facts  necessary  in  actions  for  misappro- 
priating funds.  .   , ••••.••.•••••••• 

IX.  Attachment  of  propbrtt. 

in  what  actions  warrant  may  be  granted ••••.•.••••••..  2905 

affidavit  on  application  • 290S 

grounds  for  issuing 906 

warrant  to  be  issued  with  summons 290? 

form  and  contents  of  warrant • SOI 

plaintiff's  undertaking tSNb 

execution  of  warrant 29U9 

sale  of  pcrishabie  property    :*Mfir 

service  ni   siinmions  and  warrant  on  defendant 2&ltt 

undertaking  by  defendant ttll 

redelivery  to  defendant  • fftl 

claim  bv  third  person .••.•••.•• 2913 

bond  of  claimant  and  delivery  thereon.... •••••••.,... .....  291S 

Judgment  in  action  on  bond  of  claimant.... .•••••••••••••..  S91S 

action  by  defendant  on  claimant's  bond ••.••.•••••••..•  2914 

return  of  warrant  • 2915 

motion  to  vacate  or  modify  warrant... •••••.••• 2911 

<o  increase  plaintiff's  sT-^ritv  .•••• 2919 

effect  of  vacating  warrant  on  inrisdiction 91T 

proceedings  when  summons  not  oersonally  served » . . .  2919 

effect  of  judgment  when  summons  not  personally  served J9I9 

tMCutiofi  en  Judgment  when  summons  not  «icrieaal|)r 


INDEX. 
^Toutie^  of  tlto  Peace  »ad  bis  Oovvt  '*-  Ceailaved* 

X.    REPLEVIN. 

jurisdiction  of  action  , •...  8862 

when  action  may  be  brought • ,•••  2919 

requisition  to  issue  concurrently  with  summons 2920 

affidavit  and  undertaking , . . .  2920 

requisition 2921 

execution  of  requisition , ,  2922 

service  of  summons,  affidavit  and  requisition  on  defendant. . .  2922 

return  of  constable   2923 

exception  by  defendant  to  sureties  on  plaintiffs  undertaking.  2924 

proceedings  by  defendant  to  reclaim  chattel 2925 

justification  of  sureties , 2926 

to  whom  chattel  to  be  delivered 2927 

penalty   for  wrong  delivery  of  chattel 2928 

claim  of  title  by  third  person , , . , ,  2928 

defendant's  answer  may  demand  judgment  for  return...^...  2930 

execution  on  judgment  for  delivery 1373,  1731,  2931 

damages  for  injury  to  chattel 1722.  2931 

verdict 1726,  2931 

final  judgment,   docketing,   ctc.^ 1730,  29.31 

issuance  of  execution   3038 

action   on  undertaking   1733-1735,  2931 

proceedings  when  summons  not  personally  served 2932 

action  not  affected  by  failure  to  replevy , . .  2933 

XL  Pleadivgs. 

when  issue  to  be  joined 2934 

issue  to  be  joined  before  adjournment  had 2934 

pleadings  enumerated 2935 

complaint 2930 

yertlication   of  written   complaint    2U30 

joinder  uf  causes  of  action    21)3 T 

answer  .  . 'JiKib 

verification  of  written  answer    2U3S 

demurrer 2U38 

amendment  on  decision  of  demurrer   2930 

may  be  oral  or  written   2940 

general   rules 20  ID 

setting  forth  account 2911 

instrument  for  payment  of  money   2941 

bill  of  particulars 2042 

immaterial  variance  to  be  disregarded  29iJ 

amendments 294  4 

counterclaims  .   .  . 2945 

of  party  suing  or  sued  in  representative  capacity 2946 

when  neglect  to  counterclaim  bars  action 2947,  2948 

XII.  Answer  of  title  to  real  property  and  proceedings  tbbreon. 

answer  of  title   to  real   property    2951 

undertaking  of  defendant  on  answer  of  title 2952 

discontinuance  of  action  in  justice's  court    29.14 

in  what  court  new  action  may  be  brought 20.'»3 

effect  of  failure   to  pivc  undcrtakins 29.')5 

dismissal  when  question  of  title  raised  by  plaintiff 2050 

pleadings  in  now  action *  2957 

when  undertaking  before  justice  available    2057 

as  to  one  of  several  caubcs  of  action 2958 

XIII*  Action*    to    forfclose    mfcttanics*    liens    in.      See    "Fore- 
closure;" "  Mechanics'  Liens." 

3tlV,  P«ocEKDih'r.s  FOR  ,«jijfp€ri>»g  animals  to  stray.     See  "  Stray*.* 
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Justice  of  tke  Pesee  and  Ms  Covrt  —  OoB<imm«d« 

XV.  Adjourhmbiits. 

by  justice. 285! 

on  application  of  plaintiff 2B$ 

of  defendant 2»>n 

undertaking  on  application  by  defendant 2SIC 

without  undertakinjp  when  defendant  in  custody S63 

undertaking  for  discharge  of   defendant   from  custody  pend- 
ing adjournment 2^ 

discharge  of  defendant  on  adjournment  by  plaintiff 296< 

lubse^uent  adjotirnments  on  application  of  defendant 2%) 

may  impose  terms  on  adjournment 2>^^ 

not  to  exceed  ninety  days 2^ 

on  issuing  attachment  for  witness 2967,  29S^ 

adjournment  pending  return  of  commission  to  take  testinioa.«%  23& 

XVI.   WiTNKSSES. 

general  provisions  relating  to  subpoenas  not  applicable ^@ 

when  subpoena  nay  issue 2i^ 

service  of  subpoena 2970 

attachment  against  defaulting  witness 29T1 

execution  of  attachment   2972 

who  liable  for  fees  on  attachment 2972 

execution  of  attachment  in  adjoining  county 2973 

fine  for  refusal  to  attend  or  testify 2R74 

imposition  of  fine   ^7S 

minute  of  conviction  of  delinquent  witness 297f 

execution  for  fine  against  delinquent  witness 2R77 

application  of  fines  of  delinquent  witnesses 297S 

defaulting  witness  liable  in  damages 2979 

oath 3HiW 

commitment  for  refusal  to  be  sworn • •..  ft»l 

contents  of  warrant  of  commitment AOGS 

imprisonment  of  recusant  witness 3SM 

adjournment  for  recusancy  of  witness 9O03 

determination  of  competency  of  witness 9if& 

adjournment  on  issuing  attachment  for  witness 2967.  2068 

may  compel  production  of  books  by  order 867-869 

habeas  corpus  to  bring  up  prisoner  to  testify  in  suit  pending 
before. 2010.  dOU 

XVII.  Commission  to  take  tsstimokt. 

to  examine  witness  upon  interrogatories 29^ 

orally 2»1 

when  and  how  commission  granted 2SfiS 

adjournment  of  trial  pending  return 2ftS» 

execution  and  return  of  commission 29S4 

receipt  of  commission  and  return  by  justice 29Sr> 

certincate  of  execution 29^ 

admissibility  and  effect  of  deposition 299S 

powers  of  commissioners  29S7 
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XVIII.  Jury  and  jurors.    See,  also,  "  Jurt  and  Jurors.' 

delivery  of  jury  list  to  justice 3960 

venire 2991 

in  action  between  two  towns,  etc 29612 

peremptory  challenges llit 

constable  to  keep  jury  after  charge 8009 

oath  of  constable  to  keep  jury SOOi 

rendition  of  verdict  . . .  r : 8007 

discharge  on  disagreement 8908 

new  venire  on  disagreement  of  jury 8006 

imposition  and  collection  of  fine  against  defaulters 8000 

delivery,  execution  and  return  of  venire 

preparation  of  ballots 

1800 
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XVIII.  Ju«Y    AND   JVK0S8  —  Continued. 

drawing  jurors   .    . »....  2995 

attachment  against  jurors  in  default   2906 

new  venire 2997 

talesmen   2997 

juror's  oath   2998 

to  hear  proofs , 2999 

juror's    tees 3326 

XIX  Tuio. 

effect  of  failure  of  defendant  to  appear 2968 

effect  of  verified  com|>laint  where  defendant  fails  to  appear.  2988 

justice  to  try  facts  if  jury  not  demanded 2989 

demand  of  trial  by  jury  2990 

jurors  to  hear  proofs 2999 

witness'  oath 3000 

commitment  of  recusant  witness    3001,  3002 

adjournment  for  recusancy  of  witness 3003 

admissibility  of  ex  parte  affidavit 3004 

determination  of  competency  of  witness 3005 

constable  to  keep  jury  after  charge 3006 

rendition  of  verdict 3\fO( 

•    plaintiff  need  not  be  called  before  verdict  received 3007 

nonsuit  or  discontinuance  not  permitted  after  charge  of  jury.  3007 

discharge  of  jury  on  disagreement 3008 

new  venire  on  disagreement  of  jury 3008 

part  of  verdict  or  <Mcision  may  Se  remitted 8016 

XX.   JVSGMSXT. 

plaintiff  to  prove  case  on  defendant's  default. 2988 

offer  of  judgment  by  way  of  compromise 2892 

dismissal,  when  account  exceeds  $400 2950 

'      of  nonsuit. 3013 

on  verdict  or  decision 3014 

when  to  be  rendered  and  entered. 3015 

on  counterclaim. , 2049 

entry  on  remission  of  part  of  verdict  or  decision 3016 

transcript  may  be  docketed  within  six  years 3017 

issuing  execution « .  3017 

lien  u]>on  real  property. 3017 

execution  i^ainst  person 3018 

docketing  transcript  of,  in  action  for  chattel ••......  3019 

docketing  transcript  in  another  county. •••»••• 8022 

fiwtice  mav  give  tranacrit>t  after  expiration  of  term 8028 

transcript  bv  town  or  city  clerk  hfter  death,  etc.,  of  justice. .  8146 
not  affected  by  discharge  from  imprisonment  on  execution . .  8087 

judgment-roll  on  appeal 3061 

rendition  and  entry  against  joint  debtors 3020 

execution  on  jud^ent  against  joint  debtors 3020 

docketing  transcript  of  judgment  aninst  joint  debtors 3021 

action  on  judgment  agamst  joint  debtors 3021 

bow  proved  in  action  on 3155 

coats  in  action  on  judgment • 3154 

tranacri|>t   of   docket,   etc.,   of    iustice   of   another   «tate  pre- 
sumptive evidence  of  jurisdiction,  etc 048 

authentication  of  transcript  of  docket,  etc.,  of  justice  of  an- 
other sUte  949 

oral  proof  of  proceedings  and  judgment  of  justice  of  peace  of 

another    state 950 

proof  of  judgment  of  justice  of  another  state  may  be  re- 
butted         851 

k  By  confession. 

entry    3010 

mode  of  confessing  judgment 3011 

when  judgment  void 8012 

1801 


Justice  ol  tlitt  Pe»«e  4»il  Ms  Court  -.  Coatia 

XXX    Execution  a. 

county  clerk  to  issue  on  docketed  judgment .  80174019 

on  judgment  docketed  with  county  clerk 3013 

when  justice  may  issue SQSI 

general  requisites  of 9Qe5 

en  judgment  for  money... 3QC9C 

renewal  of.  . 8027 

exempt  properW 3U3 

indorsement  oi^ levy  •• , , SOO 

notice  of  sale ••• .' 9SSS 

mode  of  levy SfSi 

of  sale , 3uai 

return  hy  constable dOSI 

may  be  issued  after  discharge  from  imprisonnMat 9037 

issuing   on   judgment   for   delivery   of   chattel • 1088 

issue  where  oAice  of   justice  becomes  vacant SUA 

action  against  constable  tor  failure  to  return SOat 

constable  not  to  act  under,  after  return  day ••..  9DM 

action  against  constable  for  money  collected ••..  9M1 

constable  must  complete,  after  term  expires ftHS 

against  person K19 

on  judgment  for  money • ••.«  M2< 

arrest  and  imprisonment  under. ...•• •.•.••••»..  3B3g 

imprisonment  on  judgment  for  penalty  or  forfeiture....  30B 

limit  of  imprisonment  .  •. ••••..  9083 

affidavit  and  discharge •••••.••••••  3034 

penalt]^  fur  wrongful  refusal  to  discharge..... 3085 

affidavit  a  defence  for  action  to  escape. •••••.  3|8| 

dischargo  not  to  affect  jadgmenU  •..••••  • • 3ttf 

XXII.  AmxLs. 

judgment  reviewable  only  by  appeal •..•••••.••••••••.•  90M 

who  may  appeal ...••• 3M5 

to  what  court  appeal  to  be  taken •••• • 3(HS 

when  and  how  taken •.•«.••••••.  SMI 

from  order  on  demand  for  possession  of  strays • SK8 

from  final  order  on  proceedings  for  sale  of  strays. . .  • SIM 

service  of  notice  on  justice • 30<7 

payment  of  costs  and  justice's  fee 3M7 

service  of  notice  on  respondent • 304f 

•upplyin^  def ect9»  etc.«  in  perfecting  appeal .•••• • 9019 

undertaking  to  stay  execution. ...k..*., • ,...  3060 

when  stay  of  execution  operates •.•.••.•.•••••••..  3031 

filing  undertaking  when  justice  is  dead. • •....  3062 

justice's  return. * 30SI 

demand  of  new  trial  as  of  right*  see  imfra,  XXIIL  **  Kaw 
Trial  on  Apweau** 

justice  to  make  return  after  term  of  office • 36M 

compelling  further  return •» 3869 

determination  of  appeal  when  justice  mable  to  woaikt  retnm..  S06I 

when  error  in  fact  alleged • •.....•..  3063 

restitution  npon  reversal •••...• 3068 

•etting  off  costs  and  recovery ..• 3069 

costs  below  included  in  disbursements • «..«  SOM 

judgment-roll 

stipulation  by  respondent  for  reversal. 

bearing. .«•••. 

dismissal  for  failure  to  prosecute ••••« 

papers  on  appeal • 

judgment.  .  . ....< 

costs  of  appeal 

new  trial  on  i^speal  from  judgment  bj^  default. ...•••• 30M 

proceedings  on  new  trial  before  justice •,  ^"^ 

to  whom  costs  awarded ••••••i 

amount  of  CO    - , 

isoa 


Yvuitlee  of  tke  Peace  aaA  his  Court — "^ContliiiieA* 

XXIII.  NfeW  TtlAL  OM   APPEAL. 

demand  for  new  trial  a9  o£  right. •...•• ....•..•  8068 

in  appellate  court • 8068 

undertaking  required. 8069 

offer  to  compromise  before  return. •• .••  8070 

award  of  costs  on  new  trial  on  ^>peal 8070 

proceedings  in  appellate  court 8071 

offer  to  compromise  after  return • 8072 

amount  of  costs  on  ••«.*•••• 8078 

XXIV.  Costs. 

guardian  cd  Htem  of  infant  plaintiff  liable  for 2887 

of  infant  defendant  not  liable  for 2888 

what  costs  consist  of 8074 

to  prerailing  party 8074 

when  allowed  to  neither  party 8075 

on  demurrer. 8077 

on  judgment  of  nonsuit. • .  • 80i8 

after  verdict  or  decision • 8014 

for  one  of  several  defendants 8080 

in  action  of  replerin 8075 

on  discontinuance  on  answer  of  title  to  real  property 2954 

on  dismiseal  when  title  to  realty  pleaded  by  plaintiff. 2966 

on  removal  of  action  to  coun|^  court  of  Kings  a>unty 2934 

on  transfer  of  action  to  anouier  justice >••«•  91S$ 

in  action  on  judgment -. 8154 

of  action  brought  on  discontinuance  on  answer  of  title 8235 

payment  of,  on  service  of  notice  of  appeal sOtt 

setting  off  costs  and  recovery  on  determination  of  appeal 8069 

costs  below  included  in  disbursements  reeowierable  on  ^peal.*.  8009 

of  appeal  when  new  trial  ordered 8063 

to  whom  awarded  on  appeal • 8066 

amount  limited • 8076 

of  costs  on  appeal '. .  8067 

on  new  trial  on  appeal. 307.S 

taxation « 8076 

Increased,  In  action  founded  on  official  act 8079 

fees  on  attachment  of  defaulting  witness • 2973 

recovery  of  costs  wrongfully  collected. «.. •  8061 

XXV.  l^kxs. 

special  provisions  for,  not  affected • ••••.«•.  8880 

provisions  apply  to  civil  cases  only. ...•..•••••.•.•• 8882 

tees  to  be  paid  before  services  rendered. « 8328 

adverse  party  aav  pay  leea  and  tax. .*.••.• 8.^(29 

of  justice,  generally  .....,......>.••».> • 8322 

of  witnesses 8327 

on  commission  to  take  deposition. ...••••«•••••«»«••»,, »,...«  8S8B 

on  sale  of  animals  found  straying • ■• 3092 

of  constables • Sg^S 

constable's  affidavit  upon  claim  for  travel  feet 8824 

Jva-tlee's  Covrt  of  Troy* 

See  "  TtoY,  Jrsrxcx's  Couat  or  THg  Ctrr  of," 

#«crtlllesitloii. 

Sec  "  Bonds;  *•  ••  UirpBaTAKurcs.** 

Ktmffs  Co«]itr* 

special  proceeding  begun  before  one  judge  may  be  continued  bo* 

fore  another. • 26 

Interpreters  in * 94 

pQUTt  odiGcrs,  messengers  and  attendants  in... ••••••      90 

19W 


ijca>KX. 

KAnrn*   ConntT  —  Contfnneil. 

duties  of  court  officers,  messengers,  and  attendaati  is. ••••••       M 

clerks    to   justices    in ••        97 

term  of  office  of  jail  physician 121 

jail   liberties   for    •      I'M 

of  stenographers  of   supreme  court 254 

assistant  stenographers  for  supreme  court 299 

stenographers    for    county   court , 

designation  of  deputies  to  act  for  clerk  of  surrogate's  court, 
designation  of  additional  clerk  to  exercise  surrogate's  powers. 

stenographers    for    surrogate's    court 

clerks   to  judges  of  countv  court 3Sd 

interpreters   for   surrogate  s  courts   in 2i9t 

officers  exempt    from   jury   service 1121 

proof  of   exemption 112S 

trial  jurors  in,   see   "Jury  and  Jutoas." 

stenographer  for  surrogate's  court  in 

public    administrator     for 

removal  of  action  from  justice's  to  county  court. 

county  clerk's  fees  in 

shcrin's   fees   in 

fees  of  constables  and  deputy  aberiflFs  for  attending  court 3X12 

costs  in,  when  recovery  under  $500  and  $250 32SS^ 

security  for  costa  in  county  court 329 

records  in  register's  office  not  to  be  removed  on  subpoena 80B 

U 

defined  .  . SUB 

place  of  trial  of  actions  for  penalties  for  offences  cmnmittcd  oa.    983 

lABdlord  mnA  Tenant. 

relation  presumed  to  continue  for  twenty  years JTS 

action  ot  ejectment  for  non-payment  of  re'^f 12P(M.  1505 

stay  on  payment  of  arrears 150S 

judgment  to  state  amount  of  arrears 1507 

restoration  of  possession  on  payment  after  judgment....    1S0C 
order  to  restore  possession  on  pa/ment  after  judgment...  ISOQ 

when  use  of  property  set  off  against  arrears .510 

action  for  waste  against  tenant  for  years 1651 

forfeiture  of  unexpired  term  for  malicious  waste 1S6 

summary   proceedings  to   remove   tenant,   see  "  SuMUAar   Pio- 

CBEDINGS    TO   DISPOSSESS." 

warrant  to  dispossess  tenant  cancels  term  of  lease 

action  for  accrued  rent  not  affected  by  warrant  to  dispoveas 

tenant.  .  *  

stay  of  judgment  for  rent  pending  apper.!,  stays  also  diiposaiM 

proceedings. ••••• •..  1811 

I^niid  OAce,  CoBiBilMiloifters  of. 

action  to  vacate  letters  patent,  see  "  ILsTTias  Patkht." 
reports  of  recoveries  of  property  escheated,  etc •••••. 

Lsiir  Schools. 

admission  of  graduates  as  attorneys.... ••.••••••••, 

Lestae* 

ejectment  for  non-pavment  of  rent*  see  "  Z^scrxBHr;  *  ** 

LORD  AND  Tenant. 

warrant  to  dispossess  tenant  cancels  term  of 

action  for  accrued  rent  not  affected  by  warrant  to  dispossess. . . 
power  of  committee  of  property  of  incompetent  person  to  make, 
proceedings  to  lease  real  property  'ot  infant  or  imcompetcnt  pcr^ 

son,  see  "  Sale  of  Real  raopEETY." 

power  ot  temporary  administrator  to  make 

deemed  assets  in  hands  of  executors,  etc 2652 

decree  to  lease  decedent's  property  to  pay  debta .._. SlOf 

proceedings    to    lease   corporate    real   property,   tee 

ticks;  "  "  Sale  of  Real  PaaPEtTY." 

1SI04 
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INDEX. 

I^cAsehold. 

sale  of,  on  execution  as  real  property ••••••••••• 1490 


See  "  SuuoGATx's  CouiT.** 


Sec,  also,  "  Deckdekts'  Estates;"  **  Legacies;"  "  Suero- 
gates'  Courts." 
creditor's  action  against,  see  "  Creditors'  Actions;  "   "  Dece- 
dent's   Estates." 

not  to  be  arrested  when  sued  as  representative 665 

execution  against  property  in  hands  ot 1371 

no  execution  against  decedent,  except,  etc 1379 

issuance  of  execution  by  leave  against  decedent's  property...  1380 
action  by  legatee  against  executor  for  legacy 1819,  1820 


I«cdslatare. 

report  of  court  of  claims 271 

committee  of,  may  issue  subpoena 854 

members  disqualified  as  trial  jurorb  during  session 1029 

not  compelled   to  act  as  justice  of  the  peace 2887 

no  fee  to  be  charged  for  administering  official  oath 3280 


of  issue  of  marriage  annulled  because  former  husbsnd  or  wife 

living 1746 

because    parties   under    age 1749 

of  issue  not  affected  by  divorce  of  husband 1759 

of  whole  issue  presumed  in  action  for  divorce  aijainst  wife....  1700 
of  child  born  after  offence  charged  may  be  tried  in  action  of 

divorce  against  wife 1700 

divorce  of  wife  not  to  affect  legitimacy  of  child  born  before 
offence  charged  . 1700 


lietters  of  Admlnlstrmtlon. 

See  "Surrogate's  Court." 

I«etters  of  Guardianship. 

See  "  Surrogate's  Court." 


Tt^ttmrn  Patent. 

• 

limitation  of  action  by  person  claiming  under 4$63 

after  annulment  of ~ 864 

action  by  attorney<general  to  vacate  or  annul 1967 

to  vacate  to  be  brought  in  name  of  people 1984 

triable  of  right  by  jury 1958 

copy  judgment-roll  to  be  filed 1959 

transcript  of  judgment  to  be  tiled  with  county  clerk-   .  1900 

1805 


IXDEX. 

Letters  Rogratorr. 

may  issue  in  lieu  of  commission 913 

to  issue  only  on   written  interrogatories 913 

settlement  of  interrogatories  and  return  of  deposition 913 


Letter*  Testamentary. 

See  *'  Surrogate's  Court." 


Libel. 


included  in  term  "personal  injury".... 3IM3 

limitation    of    action 384 

joinder   of  causes  of  action   for 4b4 

pleading  application  of   defamatory  words 535 

pica   of   justification   does   not  bar   evidence   of   mitigating  cir- 
cumstances       535 

preference  of  actions  for 791 

fair  newspaper  report   of  public  proceedings  not  libelous,  1907,  1908 

costs   when   recovery   is  less   than  $50 322Sf> 

excepted  from  jurisdiction  of  justice's  court •  2S63 

of  Albany    city    court 3223 

of  Troy  justice's  court 3223 


Libraries. 

not   subject   to    judicial    supervision ISOi 

to  action  to  dissolve  corporation 18M 

to  action  by  people  to  annul  corporation 1804 

excepted  from  provisions  for  voluntary  dissolution  of  corpora- 
tions   2131 

appointment  of  librarian  for  appellate  division 281 


Licenses. 

of  innkeepers  may  be  ordered  to  be  destroyed. 


Liens. 

I-  In   general;   miscellaneous. 

foreclosure  of  mechanics*   lien  on  real   property,   see  **  Fore- 
closure; "  '*  Mechanics'  Libhs." 

of  chattel  liens,   see   *'  Foreclosure." 

of   raorigages,   sec   *'  Foreclosure." 
procc'.'dings  to  enforce   liens  on  vessels,  see  **  Vksskls." 

••  lienor  "   defined 33S8 

lienor  included  in  term  "owner  "in  condemnation  law 33«)8 

of  altorncy  on  cause  of  action  for  services 66 

not  affected   by  client's   settlement 68 

effect  of  filing  notice  of  pendency  of  action MH 

action    to    establish,    etc.,    triable    in    county    where    property 

sit  nated 8B2 

creditor  consenting  to  insolvent's  discbarge  must  relinquish*  2158 

1306 


INDEX. 

Lii«»«  —  Continued. 

I.   is  general;    miscellaneous  —  Continued. 

kttrred  by  sale   on  foreclosure  by  advertisement  after  notice 

to    lienor 2395 

taust  be  stated  at  time  of  judicial  sale  of  real  property 1678 

taxes,  etc.,  to  be  paid  from  proceeds  of  judicial  sale 1671 


n    Of  judgments. 

on  personal  property,  acquired  on  issuing  of  execution 1405 

order    of   preference    among   executions 1406-1408 

on  real  property,  judgment  not  a  lien  until   docketed 12.~*0 

not,   until   judgment-roll   filed • l^.*)!) 

of  judgment   of  court  of  claims • |^i9 

of  final  judgment  in  replevin 1730 

of  judgment  of  justice's  court 3017 

in   New   York  of   order  to   enforce   fine   of   delinquent 

juror  .  .  .   1117 

of  unpaid  jury  fine  in  Kings  county 1156 

for  necessaries,  etc.,  on  earnings,  trust  income,,  etc....  1301 

discharge  of  lien  for  unpaid  jury  fine  in  Kings  county 1157 

judgment  entered  after  death  of  party  not  a  lien 1210 

continues  for  ten  years  only  after  docketing. 1251 

time  of  stay  not  included  in  ten  years'  period 1255 

binds  after-acquired   property 1251 

acquired  by  levy  after  ten  years « 1252 

not  a  lien  on  interest  in  land  under  executory  contract 1253 

when  against   party  by  fictitious  name 1251 

amendment  of  judgment  against  party  by  fictitious  name....    12.'>1 

purchase-money  mortgage  ranks  firiur  to   judgment 1254 

order   suspending   lien   of  judgment   on   appeal ,....».   1256 

oi>erates  from  entry  on  docket 12.57 

in  counties   where   transcript  filed 125S 

restoration  on   afiirmance  or  dismissal  of  appeal 1251) 

cancellation    on   filing  of   satisfaction-piece 12*10 

not   affected   by   cancellation   of  judgment   after    dihharge    in 

bankruptcy 12(18 

does  not  attach  to  real  property   acquired  after   discharge  in 

bankruptcy 12«>8 

after  reversal  or  modification  and  p.ending  appeal  to  court  of 

appeals 1321 

continues   three   and   a   half   years   after   letters   oh    estate   of 

deceased    debtor    13.*n0 

attaches  to  surplus  value  of  homestead  ovtr  $1,<KK> 1402 

preserving  lien  of  original  juiigment  for  purpose  of  contribu- 
tion after  sale  on  execution 1485 

entry    on    docket    to    preserve    lien   of    original    judgment    to 

enforce    contribution    1480 

against  executor,  etc.,  not  a  lien  on  decedent's  realty,  unless, 

etc.  .  .  . 1823 

preference    in    creditor's    action    on    realty    not    aliened    over 

individual   debt   of   heir,    etc 1852 

in  creditor's  action   not  lien   on   realty   aliened   before   notice 

of  its  pendens  or  entry 1850 

not  affected  by  order  exempting  in<;ol\eiit  from  arrest  or  im- 
prisonment   210S 
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m.   As  ArFBCTSD   BY   PAKTITIOV. 

lienors  may  ht  made  parties  In  i)art!tion. •••••• 1539*  1511 

reference  to  inquire  as  to  partition • IW 

publication  of  notice  to  prove    liens 196 

direction  for  sale  free  from  lien  of  debts  of  decedent 1538 

on   actual    partition,    lien   on   undivided   share   attaches    only 

to  part  assigned  to  share 1516 

payment  into  court  to  satisfy  liens  on  shares  of  property  sold.  150 

application  by  lienor  for  money  paid  into  court 1564 

payment  and  satisfaction  of  liens  on  shares  of  lands  sold.  1S65,  158() 
final  judgment  confirming  sale  bars   liens  not  proved   after 

notice. • 157B 

IV.   As  ATPBCTED  BY  ACTION  tOK  DOWEB. 

Inferior  liens  attach  to  residue  on  admeasurement 1S15 

reference  to  ascertain  prior  to  sale  to  pay  dower  in  gross. ...  16Z1 
property  may  be  sold  iree  from  or  subject  to  liens 1822 

Ufe  BSat«<e«. 

See,  also,  "  Lirz  Tekaht.'* 

division  in  partition  when  life  estate  exists  In  undivided  share.  155S 
investment  of  proceeds  of  land  sold  in  partition  paid  into  conrt 

for.  benefit  of  life  tenant 1583 

action  for  waste  against  tenant  for  life. 1651 

forfeiture  of,   for  malicious  waste 16B 

life  tenant  holding  over  liable  for  full  profits 1684 

sale  of  life  estate  of  infant  or  incompetent  for  gross  sum 2363 

lAM^  Tenant* 

Pbocsboings  to  discovxk  dbatk, 

petition  for  production  of  tenant 330 

contents  of  petition   . . ; 2303 

service  of  ]>etition  and  notice 2304 

when  commission  to   issue. 2306 

order  to  produce  before  court  or  referee 2305 

service  ot  order  to  produce. 2306 

hearing  before  referee ^J 

powers  of  referee 23n6 

compensation  of  referee 2306 

habeas  corpus  to  produce  life  tenant 2307 

report  of  referee   23W 

dismissal  of  petition  on  production  or  proof  of  existence....  23n0 

costs  on  dismissal  of  petition 2309 

deemed  dead  if  not  produced  and  existence  not  proved 2310 

order  to  let  petitioner  into  possession. 2310 

commission  to  issue  if  life  tenant  without  the  state 2811 

dismissal  for  failure  of  petitioner  to  take  out  commission....  2311 

open  commission  may  issue  without  interrogatories 231* 

return  of  commission  2313 

petitioner  to  give  notice  of  execution  of  commission 2312 

service  of  notice  of  execution  of  commission 231S 

powers  of  commissioner  2S14 

life  tenant  must  be  produced  l>efore  commissioner 2314 

taking  of  testimony  before  commissioner 2314 

proceedings  on  return  of  commission 2Sir 

costs  of  proceeding   3S16 

restoration  of  property  on  proof  of  existence  of  life  tenant..  2317 

action  by  person  evicted  for  rents  and  profits tflK 

order  presumptive  evidence  only  in  ejectmei.^ 


i^tmltattoaa  of  Aetlona. 

See   Surrogatb's  Court.' 

cases  included  within  the  statute  •••••  €14 

special  proceedings  included  within  the  statute 414 

state  subject  to^  same  limitations  as  private  persons 389 

against  non-resident  on  demand  barred  at  domicile   300 

cause  of  action  arising  in  another  state  390a 

bank  notes  and  bills,  etc.,  used  as  money  excepted   393 

cause  of  action  barred  by  statute  cannot  be  used  as  defence  or 

counterclaim   397 

presumption  of  satisfaction  of  judgment    376 

mast   be   pleaded    413 

oleading  presumption  of  payment  of  judgment   378 

I.    Pot    REAL   PROPERTY. 

by  sUte • 3<S2 

bV  grantee  of  state • 363 

after  annulling  patent  or  grant 364 

seizin  within  twenty  years  necessary 865,  366 

within  twenty  years,  action  for  dower 1596 

within  one  year,  ejectment  for  encroachinjg  wall 1499 

entry  effectual  only  when  action  begun  within  one  year 367 

poesessioo  presumed  from  legal  title 868 

occupation  presumed  to  be  under  legal  title 868 

adverse  possession  under  written  instrument  or  judgment....  869 

wnat  constitutes 370 

adverse  possession  not  founded  on  written  instrument 871 

wnat  constitutes 872 

rdatlon  of  landlord  and  tenant  presumed  to  continue 873 

right  of  possession  not  affected  by  descent  cast 874 

disabilities  from  infancy,  insanity  and  imprisonment •••  875 

n.  Actions  other  than  to  recover  real  property. 

2.  iVithin  twenty  years. 

•ealed  Instruments ••  881 

to  redeem  from  mortgage «•• ••••  879 

<ni  judgment  of  court  of  record • 876 

I.  Within  ten  years. 

actions  not  otherwise  provided  for • ••••  888 

by  state  to  recover  puolic  funds • 1978 

proceedings  supplementary  to  execution »•••...•...  2436 

Ik  Within  seven  years. 

application  for  leave  to  defend  after  Judgment  by  default 

on  service  by  pubUcation • • 445 

C  Within  six  years. 

tlxnple  contracts • 882 

to  recover  chattel   ••••• ^ 882 

for  fraud. 382 

to  esUblish  will  382 

inliiry  to  property •• • 382 

personal  injury • •••  382 

Jtidgment  of  court  not  of  record 382 

docketing  transcript  of  judgment  of  juitice*!  coart.«««««  8017 

%»  WHMn  Hve  years. 

to  annul  marriage  .•••• •••• •»••••••  ITM 

divorce. • • • •  1758 

1809 
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Llmltatloaa  of  Actlona  —  Continued. 

II.  Actions  othu  than  to  recovbs  sbal  pbopibtt  —  Conttimed. 

&  IVkkin  thrte  years. 

against  executors,  etc..  to  recover  chattel 3S3 

for  taking  or  detaining  personal  property 38S 

for  personal  injury  resulting  trbm  negligence. 3^ 

for  penalty   ts  person   aggrieved 

I  for  penalties  against  directors  and  stockholders  of  banks 

and    moneyed    corporations 

against  constable  for  official  acts  or  omissions iSi 

for  non-payment  of  money  collected  on  execution 363 

I  7.  iVitkin  two  years. 

I                                           for  causing  death   ^^   negligence 1902 

I                                           for  damages  for  encroaching  wall 140 

assault  and  battery 384 

criminal  conversation    384 

i                                           false    imprisonment    384 

forfeitures  to  state 384 

libel 3»1 

malicious  prosecution ^ 

malpractice 381 

penalties  to  the  state 3S4 

by  state  for  penalty  recoverable  by  any  person  who  may 

sue  .  .  . SST 

seduction SS4 

slander 384 

motion  to  vacate  judgment  for  error  in  fact 1290 

8.  Within  on4  y0nr. 

ejectment  for  encroaching  wall 1499 

for   seizure   of   strays SlUT 

penalty  recoverable  by  any  person  who   may  sue 387 

against  sheriff  for  omcial  act  or  omiMtfon 38» 

against  coroner,  for  official  act  or  omission 385 

against  officers  other  than  sheriff,  et^.,  for  escape 385 

motion  to  vacate  judgment  for  irregularity 1282 

9.  IVithin  six  months. 

on  claim  rejected  by  executor  or  administrator. 18S 

notice  of  claim  against  state 291 

10.  IVithin   four  months. 
relief  by  certiorari  to  review  determipation 2125 

11.  Within  three  months. 
by  claimant  for  taking  chattel  In  replevin 1710 

III.    DrSABlLXTIES. 

must  exist  when  right  of  action  accrues •• 408 

several,  no  limitation  until  all  removed 4W 

of  aliens  during  war 404 

of  next  of  kin,  legatees  and  creditors 392 

by  infancy,  insanity  and  imprisonment  for  crime 398 

on  application  for  certiorari  to  review  determination... 2128 

in   action    for   dower 1996 

on  motions  to  vacate  judgments  for  irregularity  or  error  in 
fact 1281 

—  1810 


I^iiiittattoiia  of  Actions  —  Cotttln«e4. 

IV.  IjfTUiuniOH  AM9  tuamifliow. 

partial  payment  avoids  presumption  of  payment  of  judgment.  876 

avoiding  effect  of  return  of  execution  partly  satisfied 877 

acknowledgment  or  new  promise  to  be  in  writing 396 

of  action  tor  dower  by  written  acknowledgment 1596 

by  action  stf ainst  unincorporated  association 1923 

by  death  of  creditor 402 

of    debtor    408 

where  debtor  dies  within  stste 403 

without    the    state 391 

absence   from   state 401 

concealment    within    state 401 

period  occupied  by  action  to  recover  property  of  decedent. . . .  403 

by  futile  submission  to  aHtitration 411 

stay  by  injunction  or  other  order  excepted 406 

cause    of   action    pleaded  as   defence,   etc.,    in    discontinuing 

action 412 

•    termination  of  action  otherwise  than  by  judgment  on  merits. .  405 

reyersai  of  judgment   . . .  * 406 

V.  When  action  acceues;  computation  of  pxeiod. 

periods  to  be  computed  from  accruing  of  right  to  relief 415 

when  demand  essential   to  cause   of  action •  410 

computation   when   defendant   without   state   on   accruing   of 

cause 401 

actions  by  executors,  etc.,  to  recover  personal  property 392 

when  cause  accrues  on  current  account. 386 

on  covenant  of  seizin  or  agfainst  incumbrances 381 

by  legatee    against    executor    for   legacy \..,,  1819 

by  principal  against  agent,  for  misconduct 407 

VI.  Com  icEN CEMENT  or  actioii. 

court  cannot  extend  time  for  commencement  of  action 784 

by  service  of  summons 896 

attempt  to  commence  equivalent  to  commencement 309 

requisites  of  attempt  to  commence 399 

in  court  not  of   record 400 

service    of   summons   by   publication    after    attempt   to   com- 
mence    488 

litaiiora. 

not  to  be  sold  in  court-house  during  sittings 82 

punishment  for  illegal  sale  in  court-house 33 

not  to  be  sold  or  used  in  jails 128 

Dermit  to  use  liquors  in 129 

justice's  court  not  to  be  held  in   room  where   traffic  in  liquor 

authorized 2868 

lAm  Pendeaa. 

See  "Notice  of  Pendency  of  Action.'* 

Jjiyrtnmmton  ConntT'. 

stenographer  for  countv  court 861 

.1       allowance  to  grand  ana  trial  jurors 8314 

lioan  Coaapstale*. 

tfxctpied  froflB  -provision  for  voluntsry  dissolution. 2420 
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INDEX. 

Lions  Island  GttF»  City  Oovrt  of. 

is  a  court  of  record ••>*. • •••••       2 

Lost  Docnmenta. 

suppWins  lost  papers  and  pleadings 731 

proof    of    loss    and    contents    of    instrament    for    payment    of 

money  on  entrv  of  judgment  by  default 1213 

action  to  establisn  lost  will 18S1 

evidence  required  to  establish  lost  or  destroyed  will ISCa 

fiction  upon  lost  bills  and  notes 1SQ7 

indemnity  to  be  given  on  judgment  or  lost  bill  or  note 191' 

state  and  its  officers  may  recover  on  lost  bill  or  note  withoat 

giving  indemnity 1M& 

probate  of  .lost  or  destroyed  will 


I««n«tlc«. 

See  "  Surbogatb's  Coubt."  • 

jurisdiction  over  custody  of  person  and  care  of  property 2330 

appointment,    powers    and   duties   of   committee   of   person   and 

property,  see  "  Committee  of  PsaaoN  and  Pbopbkty  op  Is- 

COMPETENT    PERaOMS." 

Special  proceedings  to  sell,  mortgage  or  lease  real  property,  see 
"  Sale  of  Real  Pbopeety.** 

to  be  discharged,  if  arrested 5M 

cannot  be  party  to  submission  to  arbitration 230 

application  to  release  inchoate  dower  right  of 2351 

order  on  application    2961 

court  may  compel  specific  performance  of  contract  made  by..  2344a 

I.  Service  op;  appeara)«ce. 

service  of   summons  on 43& 

may  be  dispensed  with  by  order 49 

on  person  designated  in  order 427 

designation  of  person  to  receive  summons 427,    428 

service  of  summons  on   committee  by   publication 438k    439 

appointment  of  special  guardian  tid^  lUem 428 

special  guardian  ad  litem  excludes  committee  from  control ....  _4ffl 
appearance  of,  in  condemnation  proceedings 3363 

II.  Limitations  of  actions  against. 

disability  by  insanity  excepted  from  limitation 375^    396 

to  move  to  vacate  judgment 1291 

rights  saved  against  judgment  of  ejectment  by  default \^ 

action  for  dower   1396 

new  trial  of  action  to  determine  claim  to  real  property 1646 

application   for  certiorari   to   review  determination 2126 

III.  Supervising  insanity  as   affecting  testimony  akd  proceed- 

ings. 

testimony  at  former  trial  of  party  since  insane ^ 

on  submission  to  arbitration 23iC 

proceedings  on  appeal  from  justice  who  becomes  insane 3066 

IV.  Action  to  annul  marriage  of. 

lunacy  ground    for   annuling  marriage 1743 

action    by    relative 1<47 

action   by   next    friend 1748 

legitimacy  of  issue  of  marriage 1T46 

order  allowing  next  friend  to  sue •••••  1756 
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Biiatlea  —  CoBtf  nued* 

V.  Action  to  compkl  convbyancs. 

when  maintainable. ••.  IMi 

who  may  maintain 2346 

committee  may  be  directed  to  execute  conveyance 2847 

VI.  Partition  by  agreement. 

application  by  committee  for  authority 1590 

contents  of  petition 1591 

notice  of  application 1591 

to  superintendent  of  state  institution 1590 

court  may  authorize  IMW 

authority  to  committee  to  execute  releases 1602 

effect  ox  releases   189A 

service    of    summons    by 496,  440 

service    of    papers    by 797,  2768 

on  attorney  residing  in  another  state. 60 

time    added    when    paper    served    on  attorney   by   mail 708 

time  for  service  of  notice  of  trial  by 798 

deposit  of  papers  in  branch  post-office  in  New  York  city 801 

return  of  deposition  by 907 

Bfasllelons  Prosecution. 

included   in   term  "  personal  injury  " 884S 

limitation  of  action 384 

costs  when  recovery  is  less  than  ^SO 8228 

excepted  from  jurisdiction  of  iustice*s  court 2868 

of  Troy  justice's  court 8223 

of  Albany  city  court 932& 

llaslpraetlce. 

limitation  of  action  884 

order  of  arrest  in  action  for. 549 

in  justice's  court • «• 2895 

L  General  novxiiONS. 

a  state  writ  1991 

for  general  provisions,  see  "  Writs." 

when  granted  at  special  term 2068 

at  term  of  appellate  division 2060 

return  to  first  writ 2078 

failure  to  make  return  punishable  as  contempt 2078 

oral  pleadings  abolished   2080 

general  rules  relating  to  pleadings  applicable 2060 

writ  and  return  not  required  to  be  verified 2080 

to  be  amended  only  by  leave  of  court • 2080 

cannot  be  stricken  out  as  sham 2080 

copy  writ  or  return. not  required  to  be  served  on  attorney..  2060 

preference  of,   on  calendar 792 

alternative   or   peremptory 2067 

amendment  of  proceedings  when  writ  of  certiorari  proper.. .  .2148a 

ll  Alternative  writ.  • 

how  granted • • 2067 

fliode  of  service  2071 

on  court  or  judges 2071 

on  corporation 2071 

on  board  or  body  other  than  corporation... 2071 

where  returnable • 2072 

notion  to  set  aside  writ • 2075 

service. 2075 
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INDUS. 

MAiidaiB.118  -—  Continued. 

I  J.  Alternative  writ  >—  Continued. 

form  of  allegations   •••••••••••••••• MfiJ 

joinder  of  grievances •••••••••••  29<i 

demurrer  to  writ • ••..  30TS 

grounds  of  demurrer   ....•.•.  207S 

demurrer  to  part  and  return  to  part 2.>T8 

how  return  made •...  ^J^ 

form  of  denials  and  allegations  in  return 20ii 

defences  in  return  to  be  separately  stated  and  numbered. ...  2077 

further   return  cannot  be  compelled 2CI78 

demurrer  to  return   2ij79 

service  of  notice  of  filing  return  or  demurrer..... 2U^ 

after  issue  joined,  proceedings  are  same  as  in  action 2"^ 

when  issue  of  fact  arises 2l>TD 

issues  of  fact  triable  by  jury* 2k.& 

where  issue  of  fact  triable 20S4 

from  appellate  division,   where  issue  of  fact  triable 20^ 

where  issue  of  law  triable 2»^ 

rendition  of  verdict,  decision,  etc 3<S3 

final  order  may  be  entered  and  docketed  as  judgment .«  2!^ 

judgment-roll  on  final  order 2062 

final    order   in    favor   of  people   or  relator   must   award  pcr^ 

emptory  writ 3062 

recovery  of  damages  by  relator 206S 

costs  on  final  order  discretionary j, 2066 

stay  of  proceedings;   how  made S06B 

extension  of  time  to  make  return  or  do  other  act. ••.••••...  20® 

appeal  from  final  order ....••..•  2067 

stay  of  execution  pending  appeal ••••••••.•  2067 


ill.    Peremptory  writ. 

when  issued  in  first  instance •••••■•••••••...  2070 

notice  of  application    •.....••  20VO 

service  of  notice  of  application  on  boards  of  three  or  xnofre..  20TO 
where  peremptory  writ  returnable ••.•• 20'72 

'.'■•' '  motion  to  set  aside  or  quash  writ ••••••.• ••••  2075 

service 2075 

how  return  made  to  peremptory  writ •...••••••••••  20?4 

to  issue  on  final  order  on  alternative  writ. 2n&! 

.,.•,,  costs  to  be  awarded  as  on  motion 2068 

not  to  exceed  $50  and  disbursements 208S 

stay  of  proceedings   2069 

extension  of  time  to  make  return  or  do  other  act 2060 

fine  for  disobedience  by  public  officer  or  board..  •• 20^ 

appeal  from  final  order ••••.••••••.•..  2067 

stay  of  execution  pending  appeal. • 2067 


Handate. 

defined.  •  .  ••.«•••« ..•••*• 

summons  deemed  mandate •••.«• 418 

requisition  in  replevin  deemed  mandate. •• ••• lOM 

.   disobedience  to,  a  civil  contempt •••••.••• 14 

abuse  of,  a  civil  contempt 14 

duties  of  sheriff  as  to  service  and  execution  of. ...«• 100-119 

of  surrogate's  court;  how  executed  and  returnable 815 

of  justice  of  peace;   requisites •••.••«•• S19$ 

blanks  prohibited. .•.......••..••••••.•••«••..  SIS 

deputizing  private  person  to  execute •••• 319S 

constable  to  execute  in  person •■•••.••••••••..••  S15T 

sheriff  to  dot  when  execution  resisted. 

JULUUtwictnTing  Corporation*. 

9frttia  employees  exempt  fr^m  }nrf 
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on  file  in  New  York  county  for  twenty  ycerf  preeum^Te  evi* 
dence. • ••••••••••••••••••••••    866 

H»rtne  Came** 

In  CITY  COXTET  OV  MSW  TOUC 

jurisdiction • 817 

order  of  arrest «..•..  8177 

rules  regulfttinff  arr'^st 3177 

contents  of  oroer  of  arrest 3178 

service  of  summons  and  order  of  arrest 3170 

execution  of  order  3170 

bail  or  deposit  before  return ....•.••.  8180,  3181 

after  return 3182 

custody  of  defendant 3183 

return  of  sheriff 3184 

appearance  and  proceedings  after  return 3185 

pleadings  may  be  oral  or  written 8185 

demand  for  jury  trial  • ..••..••..* 3185 

preference  of  trial • • • 8186 

trial 3186 

ordinary  action  may  be  brought  for  like  cause.* .•••  8187 

'• 

breach  of  promise,  see  "  Breach  of  Promise  to  Marry.** 

original  certificate  of.  presumptive  evidence 92t 

original  record  of,  presumptive  evidence 02S 

certified  copy  of  certificate  or  record  presumptive  evidence 038 

after  divorce  for  adultery  1761 

action  for  divorce,  see  "  Uivorcb." 

for  separation,  see  *'  Ssparatiok." 
AcTXOir  TO  annuu 

by  woman  married  under  sixteen   »  1712 

causes  for  annulment  1743 

who  may  sue  on  ground  that  party  under  a^e  of  consent. . . .  1744 

on  ground  that  former  husband  or  wife  living 1745 

legitimacy  of  issue  of  marriage  annulled  because  former  hus- 
band or  wife  Uving  1715 

because  parties  under  age   1740 

by  relative  on  ground  of  idiocy • •  1716 

by  relative  of  lunatic 1747 

by  next  friend  of  idiot  or  lunatic 1748 

Iqgitimacy  of  isiiue  of  marriage  with  idiot  or  lunatic 1740 

on  the  ground  of  force,  duress  or  fraud. . .  .^ 1750 

custody  and  maintenance  of  issue  of  marriage  annulled  for 

force  or  fraud 17.11 

who  may  maintain  on  ground  of  impotency 1752 

to  be  brought  within  five  years 1752 

nature  of  action  to  be  indorsed  on  summons 1774 

service  of  summons  by  publication 438,  430 

proof  of  service  of  summons 1774 

when  and  how  issues  referred 1012 

trial  and  proof  ^f  facts 1753 

right  to  jury  trial  1753 

on   reference  testimony  and  proceedings  to  be  certified   to 

court  with  report 12129 

on  reference,  judgment  to  be  rendered  by  court 1220 

entry  of  judgment  by  defatilt  1774 

entry  of  mterlocuto^  judgment   1774 

final  judgment  after  three  months • 1774 

conclusive  effect  of  judgment  .. , , 1754 

order  allowing  next  friend  of  idiot  or  lunatic  to  sue........  1755 

interlocutory  judgment  may  award  costs • 1774 

docketing  judgment  for  costs 177i 

execution  on  interlocutory  judgment  for  costs,  when  to  issue.  1774 

1816 


INDEX. 

Married  'Woman. 

See  "  Surrogate's  Court." 

may  sue  or  defend  as  if  single 450 

may    confess    judgment 1213 

damages  to  person,  estate  or  character  and  separate  property . .  4^ 

husband  not  proper  ^arty  in  action  for  tortious  act  of  wife..  4riO 

i'udgment   for   or  against 13< 

lomestead,   exemption    of 1389-1402 

may  release  to  husband  inchoate  dower  in  property  in  partition.  l>'iTl 

damages  for  slander  are  separate  property 1906 

MarshaL 

appointment  of,  by  court  of  clainu • •• 306 

to  execute  certain  mandafes  of  N.  Y.  city  court 336 

fees  of,  on  execution  of  mandates. 339 

limitation  of  action  for  non-payment  of  money  collected 383 

Maater  and  Servant. 

employee  of  party  disqualified  as  juror llflO 

summary  proceedings  to  dispossess  employee 2231 

collection  of  wages  of  working  women 31^ 

judgment  for  wages  enforceable  against  earnings,  trust  income, 
etc 1391 

Materialman, 

defined 

Matrluftonlal  Actions. 

Marriage.'* 


action  to  annul  marriage,  sec  "  M 
for  divorce^  see  Divorce." 
for  separation,  see  **  Separation. 


Mayor. 

of  New  York  may  change  place  of  holding  court 42 

Mayor**  Conrt  of  Hndaon. 

See  "  HuDsoM,  Kayok's  Covet  of  thx  Cxtt  ov.** 

Heekanie*'  Liens. 

I.  Gknbral  provisions. 

purpose  of  title  •••• • ••• •.•.....•  SSSS 

definitions 8398 

to  be  enforced  by  action.. ^9 

jurisdiction  of  action 33S0 

of  N.  Y.  city  court 315 

of  city  court  of  Yonkers 3308 

enforcement  under  contract  for  public  improvement 3400 

provisions  apply  to  courts  of  record  only  except  as  otherwise 
provided. 34(H 

J  reference  over  contractors 3414 
udgment  for  delivery  of  propert^r  in  lieu  of  money.. 3415 

foreclosing  lien  on  public  improvement... 3418 

foreclosing  lien  on  railroad  property 3419 

n.  In  courts  of  rkcou>. 

consolidation  of  actions  by  different  lienors.. 8401 

joinder  of  lienors  as  plaintiffs 3M8 

necessary  parties  defendant  3102 

waiver  of  defendant's  lien  by  failure  to  plead 3108 

equities  of  lienors  to  be  determined •.•••• 3408 

costs  and  disbursements  8411 

judgment  for  debt  on  failure  to  establish  lica.. 8418 

offer  to  pay  into  court «»tf .ff. •••••••••••..  8111 
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M««luuUea*  Licnfl  —  Conttnued* 

II.  Ix  oouftTt  ov  KBCOSD  —  Continued.    . 

judprment  for  deficiencjr 8419 

notice  to  lienor  to  begin  action • ..••.  3417 

cancellation  for  failure  to  begin  action 8417 

in.  In  courts  not  of  sbcoro. 

action  to  be  commenced  by  personal  service  within  state 8404 

complaint  to  be  verified 3404 

necessary  allegations 3404 

form  and  service  of  summons 3404 

substituted  service  of  summons 3405 

joinder  of  issue  by  verified  answer 3406 

judcment  by  default 3406 

trial  of  issues 3407 

enforcing  judgment  for  defendant 3407 

executions 3408 

appeals  from  jtidgmcnts  8400 

filing  transcripts  of  judfonents 3410 

costs  and  disbursements  ^ 3411 

offer  to  pay  into  court • K413 

Militia. 

action   by   attorney-general   to   try   title  to   or    forfeit   military 

office,  see  "  Quo  WAaaANTO." 

governor  may  order  out  to  assist  sheriff 107- 

sheriff  may  require  aid  of,  to  overcome  resistance 104 

pay.  pensions,  rewards,  arms,  elc.,  exempt  from  execution,  ISi^  3028 

no  fee  for  administering  oath  to  officers 3280 

offieers  and  privates  exempt  from  jury  service 1030,  1081,  1127 

proof  of  exemption   1082.  1128 

persons  honorably  discharged  after  five  years*  service  exempt 

from  jury  service   1030,  1081,  1127 

proof  of  exemption ; 1082,  1128 

officers  to  certifv  to  jury  commissioner  in  New  York  persons 

performing  military  duty 1063 

■Iladeatesiaior, 

punishment  of  misdemeanors  created  by  act 8340 

sale  of  liquor  in  court-house  of  court  of  record 82,       33 

unlawfully  practicing  as  attorney  in  New  York  citv •       64 

permitting  person  to  practice  unlawfully  in  New  York  city....       64 

suspension  or  removal  of  attorney  on  conviction 67 

deceit  or  collusion  'of  attorney 70 

purchase  of  claim  by  attorney 73,       75 

illegally  inducing  business   74.       75 

defence  of  prosecution  by  former  prosecutor 80 

by  partner  of  prosecutor   78,       80 

refusal  to  assist  sheriff  when  commanded 106 

failure   to    separate   civil    and    criminal   and    male  and    female 

prisoners.  . 125 

Illegal  sale,  etc.,  of  liquors  in  jail 130 

permitting  prisoner  for  contempt,  etc.,  to  go  at  large 157 

assisting  or  conniving  at  escape 159 

refusal,  neglect  or  delav  of  officer  to  make  search 061 

false  certificate  of  physician  to  juror  in  New  York 1126 

bribery  of  officer  by  juror  in  New  York 1122,  1123 

concealment  of  offer  to  take  bribe  from  juror  in  New  York 

county 1124 

wflful   neglect   of  duty  by   commissioner  of  jurors  of   Kings 

county 1150 

refusal  of,  or  false  information  to  commissioner  of  jurors  of 

Kings  county 1160 

suppression  of  jury  notice  in  Kings  county 1160 

phyndan  giving  false  certificate,  etc..  to  juror  in  Kings  county.  1161 

pnrdUiie  of  property  by  officer  making  sale,  etc 197B 

181T 


r 


I 


Kiademeanor  —  Contlniied* 

vexatious  and  unauthorized  au!t  !n  name  of  another  &r  fictlti4 
person 1901 

refusal  of   usurper   to   deliver  books,   etc.,  after  judgmcsit  of 
ouster 195S 

illegally  reimprisoning  prisoner  discharged  on  habeas  corpus  or 
certiorari 201 

concealing  prisoner  to  avoid  habeas  corpus  or  certiorari..  20^2^  2063 

•  failure  of  justice  of  peace  to  pay  over  money. S1S3 

Mtsnoiuer. 

waiver  of  misnomer  of  corporation 1777 

of  defendant  in  action  against  stockholders 1813 

of  member  of   unincorporated   association   does   not  affeot   lia- 
bility of  other  members Iflfil 

habeas  corpus  and  certiorari  to  inquire  into  detention  not  to  he 
disobeyed  for.  •    • • ..••.•...  20BI 

Mlatake. 

in  writ  or  process   , ,.,. 2t 

defects  cured  by  verdict,  etc,  and  judgment • 721 

to  be  corrected  by  court 723 

power  of  court  to  amend  process,  pleadings,  etc 723 

immaterial  errors  to  be  disregarded. 723 

relief  within  one  year  against  defaults  by  mistake,  etc 724 

correcting,  in  surrogated  court 2770 

in  eondefflnation  proceedings • TSl-TSOt  334B 

bank  notes  and  bills  used  as  money  excepted  from  statute  of 

{imitations. • MR 

paid   into  court,  supervision   of  comptroller 744a 

deposit 717 

execution  may  be  levied  on 1410 

bank  bills,  bonds,  etc.,  how  levied  on 1411 

Monroe  Co«ntjr« 

jail   liberties    for    149 

stenographer   for   county  court  of 361 

surrogate  not  to  act  as  referee  or  practice  as  attorney 2474 

compensation   of   stenographers   in   surrogate's  court 2496 

■ortflTSiffO. 

proceedings  to  mortgage  corporate  real  property,  see  **  Cobmb** 

TXONs;  '*  "  Sals  of  Real  Fropwity." 
special  proceedings  to  mortgage  real  property  of  infant  or  Ib> 

competent  person,  see  "  Sale  or  Real  Peopertt.** 
foreclosure  by  action,  see  "  FoRSCLOStaaB.*' 

by  advertisement,   see  "  Foreclosueb.** 

when  receiver  af>pointed  without  notice • •*.     714 

limitation  of  action  to  redeem  from • ^^ 

purchase-money,  ranks  prior  to  Judgment 1254 

of  exempt  homestead  1404 

equity  of  redemption  not  to  be  sold  on  execution  for  mortgage 

debt V U32 

indorsement  on  execution 1493 

satisfaction  on  redemption  by  mortgagee  of  realty  sold  on  exe- 
cution  1403 

evidence  of  right  of  mortgagee  to  redeem  realty  sold  ot}  execu- 
tion  : 140 

ejectment  cannot  be  maintained  on 14S6 

mortgagee  of  lease  may  pay  arrears  of  rent  after  judgment  of 

ejectment 15O0L  1503 

to  secure  credit  for  purchase  money  of  lands  sold  in  partition. .  IST4 

void,  If  made  after  petition  for  voluntary  dlssolutfod  of  corpo- 
ration  , 

deemed  assets  in  hands  of  executors,  etc »y.» 

decree  to  mortgage,  to  pay  decedenrs  debts 2707 

by  heir,  etc.,  not  affected  by  unproved  will  after  four  jean.*  2724 


INDBX 

dc^nition 707 

to  whom  made  768 

on  default  of  appearance 768 

on  appearance  of  one  or  more  defendants 768 

in  New  York  city  770 

In  tupremc  court  where  heard 760 

in  first  judicial  district 76A 

transfer  of.  to  another  judge 26t  771 

renewing  after  denial   776 

leave  to  withdraw  motion  for  judgment 777 

rmewing  denied  motion  before  another  judge  is  contempt 778 

withdrawing  motion  for  judgment  without  leave  is  contempt..  778 

notice  of,  to  be  eight  days 780 

in  N.  Y.  city  court 3161 

of  application  for  judgment  on  frivolous  pleadings S37 

order  to  show  cause  returnable  in  less  than  eight  days 780 

aflUavtt  to  be  served  with  order  to  show  cause 782 

taking  deposition  for  use  on 885 

reference  of  questions  of  fact  arising  on 827*  1016 

in  city  court  of  New  York 3172 

!o  prOGcedtnf^  b^gun  by  state  writ 1097 

costal  collection. 779 

execution  for 779 

stay  for  non-payment  of 779 

taxation  of,  on  final  judgment 779 

proceedings  to  punish  for  contempt  not  affected 779 

may  be  awarded  absolutely  or  to  abide  event 3236 

to  abide  event  779 

amount;  disbursements  allowed   3251 

Ivuleipsil   Gorpor«tloiM. 

excepted  from  judicial  supervision   1804 

not  subject  to  action  by  state  to  annul  corporation 1804 

to  dissolve 1R04 

when  taxpayer  may  sue  to  redress  municipal  wrong 1P25 

•ervicc  oif  summons  on   431 

of  certiorari  on 21.% 

jurors  not  disqualified  because  residents  or  taxpayers 1179 

order  of  arrest  in  action  for  funds,  etc.,  of MO 

attachment  in  action  to  recover  funds  of 637 

judgment  stayed  on  appeal  without  security,  unless  ordered 1314 

not  required  to  give  security  for  provisional  remedies,  etc 1090 

liability    In  damages  for  arrest,  attachment  or  injunction   im- 

I>roperly  granted 1900 

action  for  cutting  trees,  etc.,  on  lands  of  municipality. . .  1667,  1668 

costs  not  awarded  against,  unless  claim  presented  before  action.  3245 

prqpf  of  ordinances,  by-laws,  etc 941 

actMti     /  enio.ie  lien  under  contract  for  public  ImproTcaMnt.  8400 

judgment  foreclosing  mechanic's  lien  on  public  improvement..  3418 

public    improvement "    defined 3398 

execution   against  wages  of  employees,   etc 1391 

proof  of  payments  by 061c 

Acrfoir  bt  stati  to  mcovit  rvrnjie  vvwns. 

state  may  sue  in  courts  within  the  state 196ft 

excepted  from  jurisdiction  of  justice's  court '. .  ?863 

orders  or  interlocutory   judgments   in   other   actions  may  be 

vacated 1970 

other  actions  may  be  stayed . . .  <■ 1970 

parties  to  other  actions  may  be  brought  in 1970 

state  may  sue  in  foreign  courts 1971 

cause  of  action  transferred  to  and  vested  in  statt. . . ;. 1972 

action  limited  to  ten  years 1973 

disposition  of  proceeds  of  action 1974 

pention  by  municipality,  etc.,  claiming  proceeds 197.*^ 

lAtomey-general  to  bring  action 1976 

to  be. brought  in  name  of  people • ••  1981 

.  i8ie 
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M«iii«l9*l  Court*. 

See  '*  Buffalo.  Municipal  Coubt  of  thb  City  or;  "  **  Ifmw 
York  Municipal  Courts;  "  "  Rochbstsr,  Municipal  Coowr 
OF  THB  City  of;  "  "  Syracusb*  Municipal  Coukt  or  ths 
City  of." 
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See,  also,  "  Unknown  Parties.' 

when  defendant  may  be  designated  by  fictttious  name... A 

in  justice's  court 2284 

mistake  in  name  of  juror  cured  by  judgment  on  verdict*  etc...    721 

of  officer  cured  by  judgment  on  verdict,  etc. T21 

of  parties  cured  by  judgment  on  verdict,  etc 721 

power  of  court  to  correct  names  of  parties T33 

waiver  of  misnomer  of  corporation    1777 

misnomer  of  stockholder  defendant  in  action  against  stockbold- 

ers I8U 

of  member  of  unincorporated  association  does  not  affect 

liability   of  other   members    ISM 

habeas  corpus  and  certiorari  to  inquire  into  detention  not  to  be 

disobeyed  for  misnomer 2QM 

judgment  against  party  by  fictitious  name  not  a  lien ISl 

amendment  of  juagment  against  party  by  Petitions  ""^ 

Application  for  cuangb  of. 

petition  by  individual   

of  infant  by  ^ardian  or  next  friend ..,.  9l]i0 

corporation  may  petition    2111 

petition,  etc.,  to  be  filed  with  secreUry  of  sUte 3413 

reservation  of  proposed  new  name 2413 

superintendent  of  banks  to  approve  change  of  name  of  bank.  2411 
of  insurance  to  approve  change  ox  name  of  insoraoce 

company    2111 

railroad  commissioners   to  approve  change   of  name   of  rail* 

road  company    2«1 

certificate  of  secretary  of  state  that  proposed  name  docs  not 

conflict  with  other  corporations 2111 

contents  of  petition   2*12 

petition  to  be  verified 2112 

notice  of  application  by  infant 2413 

by    corporation    2413 

«rder  authorizing  change   2414 

to  be  entered  and  papers  filed ,'...  2414 

publication    2414 

affidavit  of  publication  to  be  filed  and  recorded 2415 

order  changing  name  of  corporation   to   be  filed  with   secre- 
tary of  state   2414 

to  be  recorded  by  county  clerk 2414 

when  change  to  take  effect 2415 

validity   of    previous   proceedings   to    change   corporate   name 

saved 2415 

pending  actions  or  proceedings  not  affected  by  change!!!!..  2416 
new  name  may  be  substituted  in  pending  action  or  proceeding.  2436 

county  clerk  to  report  changes  to  state  officer? ?417 

changes  of  name  to  be  published  annually  in  session  laws...  2417 
Naaaiia  Conntjr. 

jail  liberties   , 145 

IVattoiiiU  Giiar4l. 

action    by   attorney-ceneral  to   try   title   to   or  forfeit  military 

office,  see  *'  Quo  Warranto." 

pay,  pensions,  rewards,  arms,  etc.,  exempt  from  execution 1398 

no   tec   for  administering  oath   to  officers    8389 

officers  and  privates  exempt   from  jury  service...    lOSlO,    lOKt*  1137 

proof  of  exemption    108%  "U28 

persons    honorably    discharged   after   five   years'   service  exempt 

from  jury  service lOaOi  lOffiL  1127 

proof    of    exemption 1062,  1128 

officers  to  certify  to  jury   commissioner  in   New  Yortc  persons 

performing    military    duty 1063 

1320 
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IfaturallMfttloii. 

N.  Y.  city  court  cannot  nfttnralls*  •••• « STS 

clerk's  fees  on 8S03 


judgment  for»  enforceable  against  earnings,  trust  income,  etc. .  139t 

limitation  of  action  for  personal  injuries  resulting  from 368 

warrant  of  attachment  in  actions  for 685 

Action  roa  causing  deatb  by. 

right  of  action  conferred 1002 

who  may  maintain   1902 

limited  to  two  years 1902 

for  whose  benent 1903 

"next  of  kin"  defined 1870,  1906 

interest  to  be  added  to  verdict  from  date  of  death 1904 

Netfottable   Inatmnienta. 

Sec  "  Bills  and  Notbs." 

action    upon    lost    instruments 1917,  1918 

extension  of  time  to  demur  or  answer  in  action  against  corpo- 
ration  on.^ 1778 

order  for  trial  to  be  served  with  answer  or  demurrer  of  corpo- 
ration   in    action    on 1778 

reservation   of  trial   terms  for  trial   of  actions  on 282 
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fair  report   of  public  proceedings  not  libelous 1907,  1906 

editors  and  reporters  exempt  from  jury  service....   1030,  1081,  1127 

proof   of   exemption    1062 

Ne-vr  Trial. 

I.  When  gkantbo. 

in  court  of  claims 205 

on   appeal   from  judgment  of  court  of  claims 2S75 

for  failure  to  file  decision  within  time  limited 1010 

on  appeal  from  judgment  by  default  of  justice's  court 3064 

in   ejectment  as  of  right 1525,  IbJS 

second   new  trial   in   discretion   of   court 1525,  1528 

on   iud^ent  by  default 1526.  1528 

not  of  right  m  action  to  determine  claim  to  real  property...  1646 
on  trial  of  specific  questions  by  jury  may  be  granted  as  to 

some  only  of  questions  tried   1006 

n.  Motion  pok. 

entry  and  collection  of  judgment  does  not  prejudice  subse- 
quent motion 1005 

final  judgment  not  stayed  by  motion 1005 

motion  for,  on  minutes  of  trial 999 

grounds  of  motion  999 

appeal  from  order  to  be  heard  on  case  settled 999 

to  appeUate   division   after   interlocutory   judgment  rendered 

after  trial  by  court  or  referee 1001 

when  to  be  heard  and  decided  at  special  term 1002 

for  error  of  court  in  finding  of  fact  or  law  to  be  made  within 

time  for  appeal   1002 

of  fact  to  be  made  to  trial  iudge  unless  dead,  etc 1002 

for  error  of  referee  in  finding  of  fact  or  law  to  be  made  to 

appellate  division 1002 

«a  trial  of  specific  questions  by  jury 1008 

and  when  to  be  made 1006 

1821 
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INDEX. 

IfVe'W  Trial  —  Gontlniied. 

II.  Motion  for  —  Continued. 

for  new  hearing  after  trial  of  specific  questions  by  referee..  IQW 

how  and  when  to  be  made lOUl 

time  for«  on  judgment  of  ejectment  by  default 1526,  ISI^ 

when  defendant  under  disability 1527,  15^ 

not  affected  by  taking  of  exception lOM 

may  be  heard  with  exceptions   .^ 10*** 

when  exceptions  to  be  reviewed  on  motion  for 9W 

motions  to  be  heard  at  special  term,  except,  etc l(kC 

order   upon   motion   for   failure   to   file   decision   within   time 

limited lO'^"' 

judgment  on  motion  to  appellate  division  in  first  instance.  . .  1227 
stipulation    for    iudq:ment    absolute    on    affirmance    of    order 

f ranting,  in  N.  Y.  city  court S191 
gment  absolute  on  affirmance  by  N.  Y.  city  court  of  order 

granting 31SU 

enforcement  of  restitution  upon  granting 10V> 

exceptions    heard    in   first   instance   by   appellate   division    on 

motion  for  new  (rial If^"*^ 

appeal  from  order  granting,  brings  up  judgment  of  reversal. .  l^i* 

order   granting  or   refusing,   is  appealable 1^' 

costs  on  motion  for,  on  case S251 

upon    order    for    failure   to    file   decision   within    time 

limited 1010 

after  granting  and  before  trial 3291 

evidence  on  new  trial  in  ejectment 15^) 

when  evidence  on  first,  admissible  on  new  trial   of  action  to 

determine  claim  to  real  property IW 

proceedings  before  justice  after  appeal  from  judgment  by  de- 

fault 3065 

III.  Case. 

preparation  of,  see  "  Case." 

case  to  be  made  on  motion  for W7 

not  required  on  motion  for  surprise  or  irregularity. 9B^ 

on  motion  for,  before  judge  who  tried  action 9Bt 

IV.  Op    right    on    appeal    prom    justice    op    peace. 

demand  for  new  trial  in  appellate  court 3M9 

return  of  justice 9^^ 

undertaking  required 9^89 

offer  to  compromise  before  return SPif* 

award  of  costs   3nTi« 

offer  to  compromise  after  return. 3f*T^ 

amount  of  costs  on SHT^ 

proceedings  in  appellate  court • ,.• 9071 

Hew  York,  City  Court  of. 

See  "  City  Court  op  New  York," 

Kew  York,  Cltr  of. 

only  attorneys  to  appear  and  practice  in  courts  tn •     O 

penalty  for  unlawfully  practicing  in M 

service  of  sumn^ons  on  city 431 

chamberlain  to  receive  money  paid  into  court 7^ 

duties  as  to  same ^4 

commissions  ot '^i 

transfer  from » •  •  •  •  t : •  ■ ; v* 'i-- ImH 

preference  of  actions  by  or  aeainst  city  or  health  officers iw 

when  maps  and  surveys  on  file  in  departments  of,  presumptire 

evidence 8^ 

when  official  records  of  departments  of,  presumptive  evidence..    J?^ 

officers  exempt  from  jury  service i**** 

proof  of  exemption   '''^ 

members  of  police  and  fire  departments  exempt  from  jury  v*^'- 

▼ice. 1C81.112T 
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York,  Citr  of  —  OMittmtted* 

proof  of  exemption  1062,  11128 

officers  to  aid  commissioner  of  jurors. 1082 

corporation  counsel  to  prosecute  proceedings  to  enforce  fines  of 

delinquent  jurors 1119 

special  provisions  relating  to  actions  against,  not  affected 3341 

proceedings  to  acquire  lands  excepted  from  repealing  clause  of 

condemnation  law 8968 

service  of  papers  through  branch  post-office  in. 801 

York,  CoontT  of. 

special  proceeding   begun  before  one  judge  may  be  continued 

before  another   26,     771 

change  of  place  of  holding  courts 4^ 

clerk  of  court,  etc.,  not  to  be  appointed  referee,  etc 90 

books  and  records  of  former  courts  of 98 

bail  in 120 

custody  of  prisoners  in 120 

appointment  of  jail  physician  in 126 

designation  of  temporary  jail  in 135,     144 

jail  liberties  for 145 

when  official  records  of  register,  clerk  and  courts  presumptive 

evidence  955 

when  maps  and  surveys  on  file  with  register,  clerk,  surrogate 

and  courts  presumptive  evidence 955 

officers  exempt  from  jury  service 1081 

proof  of   exemotion 10K2 

process  to  be  nled  with  clerk  in  supreme  court 1243a 

county  clerk's  fees  in 330.*^ 

sherifrs  fees  in   * S308 

fees  of  constables  and  deputy  sheriffs  for  attending  court 3312 

trial  jurors  in,  see  "  Juky  and  Juaoas." 

motions  in 26,     770 

preference  on  calendar  in 793 

notes  of  issue  in 977 

publication   of   notice  of  sale   of   real   property   in 1678 

records  in  register's  office  not  to   be  removed  on   subpoena....      977 

costs  when  recovery  under  $500  and   $::50 3228 

stenographers  and  court  officers  for  surrogate's  court 2512 


>w  York,  District  Courts  of  the  Cltr  of 2496 

See  "  New  York  Municipal  Courts.' 
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ft^yrv  York  Monlelpsl  Courts. 

are  not  courts  of  record   8 

effect  of  provisions  upon  Jurisdiction  and  proceedings 3214 

actions  to   foreclose  mechanics*  liens  in,   see  **  Foseclosure;  " 

**  Mechanics'    Liens." 
jurisdiction    of  summary  proceedings   to   recover   possession   of 

real  property 2234 

service  of  complaint  with  summons . .  3207 

who    may    serve    summons    3208 

deputizing  private  person  to  serve  summons 3208 

proof  of  service   3208 

action  commenced  by  service  of  summons 3209 

arrest,  attachment  and  replevin  in   3210,  3211 

proceedings  on  order  of  arrest  3218 

answer  raising  title  to  real  property 3212 

how   jurors   selected    1111 

appeal  to  supreme  court  8213 

where  and  how  appeals  heard  . .  1344 

judgment  pn  appeal   .  3213 

X9SI9 
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He^iv  York  Maniclpal  Courts  <—  ContlaweA. 

costs  on  appeal  to  supreme  court 

issuance  of  precept  in  summary  proceedings  to  recover  posses- 
sion  of   real    property 

transfer  of  summary  proceedings  to  dispossess  to  another  court 
for  trial 


Next  Friend. 


action, by,  to  annul  marriage  of  lunatic  or  infant..   1744,  1748^  ITS 
petition   by,    for  change   of  name   of   infant 3419 

Next  of  Kin. 

See,    also,   "  Decedents'   Estates;  "   **  Exbcutoks  and   Ad- 
ministrators;'*  "Surrogates'  Courts." 

defined 1870,  IWB 

in    surrogate's   practice 276K 

not  to  be  arrested  wnen   sued  as   representative 555 

action  by,  against  administrator  for  distributive  share ISIS 

creditor's    action    against,     see    "  Decedent's    Estates,     VI;  ** 
"  Creditors'   Actions,   II." 

NIaflrara  Connty. 

j  ail    liberties    for 145 

salary  of  stenographer   of  surrogate's  court 24S>6 

stenographer   of   county   court 9S1 

per  diem  allowance  to'  grand  and  trial  jurors. 3314 

lfon-Re«identa. 

jurisdiction   of   actions  by,    against    foreign   corporations 1780 

of   surrogates   over   estates  of   testate    or   intestate    dece- 
dents   2515,  2517 

who  deemed  residents  for  purpose  of  jurisdiction  of  N.  Y.  city 

^  court ^ 31W 

limitation  of  actions  against,  on  demand  barred  at  domicil. —     3fW 

summons  against,  in  city  court  of  New  York 3165 

service  of  summons  on,  by  publication,  etc 438,    43B 

of  papers  on  clerk  for 800 

of  notice  of  sale  under  foreclosure  by  advertisement....  2389 

of   surrogate's  citation   by   publication 2RX 

verification    of    pleadings    by 525 

order  of  arrest  on  complaint  demanding  performance  of  act....     3S0 

in  justice's  court    28M 

attachment    in    actions    against 69S 

i  in  justice's  court   2906 

when  judgment  enforceable  only  against  attached  property TO? 

proof,    cause    of   action    against,    on    application    tor   judgment 

by  default ISIS 

place  of  trial  of  actions  when  all  parties  are  non-residents.  —     984 

where  to  attend  to  make  deposition 88S 

may  be  required  to  ^ive  security  for  costs XtBBSS^ 

attorneys    may    practice    in    state 9^ 

not  to  be  api>ointed  receiver  of  judjKment  debtor 24<V 

executors    objected   to    for    non-residence    may    be    required   to 

give  bond • 2S87 

revocation    of    letters    to 2S»74 

provisions  as  to  testamentary  trustees  apply  to 3M1 

surrogate  to  transmit  will,  etc.,  of,  to  secretary  of  state 24S9 

Nonanit. 

decision   on    motion   may   be   reserved 11^ 

not  permitted  after  cause  submitted  to  jury 113S 

in  justice's  court 900? 

judgment  of,  in  justice's  court .«••••• ..•••••  9013 
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tUiff  take  oaths  and  affidavits 84S 

ccrtifrcate  of  presentment  or  protest  presumptive  evidence 02S 

cftiect  of  affidavit  denying  receipt  of  notice 928 

in  case  of  death,  etc.,  original  protest  presumptive  evidence  of 

demand 924 

memorandum  presumptive  evidence  of  notice 924 

If  otea  of  laaoe. 

claim  of  preference  in  798 

contents   of 9T7 

to  state  nature  of  action 977 

time  of   filine    977 

*o  be  entered  on  calendar 977 

not  necessary  to  file  new  note  for  succeeding  terms  in  certain 

counties 977 

Kotfce  of  Pendency  of  Action. 

notice  of  levy  on  real  property  to  be  recorded  and  indexed  as. .    V2S2 

of  proceedings  for  appointment  of  committee 2325a 

of  proceedings  to  condemn  land 8881 

of  action   against   executor,  etc.,   on   claim   enforceable  out  of 

decedent's  realty 2751 

by  plaintiff 1670 

contents  of  notice  1670 

may  be  filed  before  summons  served 1670 

effect  of 1671 

to  be  recorded  and  indexed 1672 

by  defendant 1673 

when  cancelled.  .  1674 

bow  cancelled 1674 

cancellatton  on  security  in  creditor's  action 1674 

on  undertaking  or  payncnt  into  cr  irt 1C71 

for  lack  of  i:ndrrtaking  to  suspend  sale  pending  appeal 

from  refusal  of  specific  performance 1328 

ices  for  recording  and  indexing 3304 

judgment  relates  to  filing,  in  ejectment - 1526 

in  partition 1557 

in  action  to  determine  claim  to  real  property.  1645,  1646 

in  foreclosure,  when    to  be  filed 1631 

conveyance  on  sale  relates  to 1632 

lfotl<ie  of  Trinl. 

causes  may  be  noticed  for  adjourned  term  of  court 34 

for  trials  elsewhere  than  at  courthouse 37 

time  of  service 977 

when  served  by  mail *. 798 

new  notice  for  succeeding  term  not  required  in  certain  counties.     977 

either  party  may  bring  i^ue  to  trial 980 

on  amendment,  etc.,  court  may  dispense  with  new  notice 723 

for  what  day  notice  may  be  given  in  N.  Y.  city  court 3162 

time  for  service  of,  in  N.  Y.  city  court 3162 

when  hearing  before  referee  1018 

security  for  costs  not  required  when  plaintiff  an  infant^..  409,  3268 
V«to«mee. 

action  for,  wl  en  maintainable 1600 

may  be  maintained  by  or  against  infant  in  his  own  name.  1686 

who  may  be  joined  as  defendants 1661 

triable  where  property  situated 982 

issues  of  fact  triable  by  jury 9f»8 

final  iudffmcnt  for  plaintiff 1662 

sections  1660-1662  not  to  apply  to  actions  for  money  only 1668 

summary  proceedings  to  dispossess   tenant  engaging  in   illegal 

trade  or  business 2231 

Vvntbera. 

may  be  expressed  by  figures • 22 

UnncnpatlTe  Wills. 

execution  and  tenor  to  be  proved  by  at  least  two  witnesses. t»»  2611 
40  1»^^ 
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INDEX. 

Nvraea. 

communications  privileged   ' 94 

testimonjr   in   will   cases 

examination  of  hospital  nurse   


► 


O. 
Oatha  and  Afflmaations. 

I.  Who  may  administer. 

who  ma^  take  • 842 

without  the  state   844 

courts  of  record  to  witness   7 

justices  of  city  court  of  New  York S36 

officers,  boards,  etc,  authorized  to  take  testimony 843 

commissioner  of  jurors  of  New  York  and  assistants lOPl 

of  Kin^  county  and  assistants  1132 

who  may  administer  to  referee lOlC 

commissioners  in  condemnation   SSiO 

II.  Form  and  mode  of  swearing. 

Seneral  mode  of  swearing 845 

ispensing   with   kissing   gospels    846 

when  affirmation  may  be  made    847 

peculiar  modes  of  swearing 848 

Dy  persons  not  Christians 849 

examination  of  witness  9S  to  capacity  and  obligation  of 8S0 

swearing  falsely  in  any  form  is  perjury S&l 

III.  Op  witnesses  and  jurors;  official  oaths. 

refusal  of  witness  to  be  sworn  a  contempt   oaaa 

witnesses  in  justice's  court   8000 

jurors  on  writ  of  assessment  of  damages   £il£ 

in  justice's  court   2908 

administrator ..2568.2501 

arbitrators    .    . 230B 

attorney  on  admission • SO 

commirsioners  in  condemnation 3370 

in    partition 1550 

to    admeasure    dower lOOS 

on  application  for  committee  of  incompetent  person....  23l9 

executor tSSGS 

guardian 2568 

referee   • lOlt 

to   admeasure   dower lOOS 

in    proceedings    supplementary    to    execution 2445 

waiver 1016 

failure  to  take,  cured  by  judgment  on  report,  etc......    721 

person  appointed  by  supervisors  to  act  as  surrogate 2484 

clerk  of  court  of  appeals 190 

deputy   clerk    200 

special  deputy  clerks  appointed  to  attend  terms  of  court....      80 

clerk  and  deputy  clerks  of  N.  Y.  city  court S2V 

stenographer 82 

interpreter  of  N.  Y.  city  court   SSI 

constable  to  keep  jury  in  justice's  court 8006 

no  fees  for  administering  official  oaths 

fees  for  administering 


Ooavpanta. 

necessary  defendants  in  action  of  ejectment 1502 

in  action  for  dower ISOi 

oir«r. 

to  liquidate  damages  conditionally 796 

lefusal   of  offer    TST 

costs  on   refusal    TS7 

of  judgment  bv  defendant  before  trial   738 

effect  of  acceptance  or  refusal   W 

•f  judgment   Iw  plaintiff  on  counterclaim   710 

effect  of  acceptance  or  refusal 


INDBX. 

<MI*r  —  Comtim««d« 

requisites  of  offer  and  acceptance 740 

entry  of  judgment  on  death  of  party  after  offer  made 763 

in  justice's  court,  by  defendant 2882 

of  compromise  before  return  on  appeal 3070 

after  return  on  appeal  « 8072 

OMcers. 

of  corporations,  see  "  CoaposATioNS." 

official  bonds,  see  **  Bonds,  IV,  V." 

effect  of  statute  upon  officers  and  offices 3966 

I.  Rights*  duties  ahd  UABiLiTiia. 

court  stenographer  is,  of  the  court 82 

proceedings  to  compel  delivery  of  books  and  papers  to 2471a 

exempt  from  jury  service 1080.  1061,  1127 

exammation  of  books  of,  relating  to  moneys  paid  into  court . .  744a 

proof  of  exemption   1082,  1128 

of  court,  privilege  from  arrest 66^ 

civil,  may  be  excused  from  serving  as  juror • 1033 

certain,  disqualified  as  trial  jurors 1029 

to  make  and  certify  to  searches 061 

when  copies  of  records  and  papers  are  evidence 933 

subordinate  may  produce  book  or   paper   on   subpoena   duces 

tecHm 800 

procurin^r  personal  attendance  on  subpoena  duces  tecum 860 

mistake  in  name  of,  cured  by  judgment  on  verdict,  etc 721 

liability  for  money  received  not  affected  by  discharge  of  in- 
solvent debtor 2184 

assuming  to  act  as,  without  authority 14 

of  court  of  record,  may  be  punished  for  misconduct 14 

taking  fees  not  prescribed  by  law  prohibited 3280 

for  services  not  rendered  prohibited 3281 

treble  dama|res  for  illegally  taking  fees 3282 

fees  to  be  included  in  account 8286 

may  charge  fee^  paid  for  oaths,  postage,  etc 3291 

fees  to  be  paid  before  paper  transmitted 8202 

JI.  Actions  by  and  against. 

1.  Central  provisions* 

jurisdiction  of  justice's  court 286B 

actions  against,  on  causes  arising  before  term 1927,  1028 

action  by,  upon  cause  which  accrued  before  term . .  1926,  1928 

action  by  taxpayer  against,  to  prevent  waste 1925 

actions  on  official  bond,  see  *'  Bonds,  V." 

how  designated  in  summons 1929 

designation  of,  by  name  of  office  in  habeas  corpus  and 

certioran 2024 

mode  of  service  of  certiorari  on 2130 

faijunction  against  acts  of  state  officets 605 

not  required    to   give   security    for  provisional   remedies. 

etc 1990 

liability  in  damages  for  arrest,  attachment  or  injunction    

improperlv  granted lOtO 

order  of  arrest  in  action   for  money  or  property  misap- 
plied      540 

in  justice's  court    2896 

in    action    for   misconduct    or    neglect    in    Justice's 

court 2896 

attachment  in  action  for  misappropriating  public  funds. .     637 

▼erification  of  pleadings  by 525 

Waiver  of  objection  of  non-joinder IMD 

for  official  act'*  or  omissions  triable  where  cause  of  action 

arose 98.^ 

death  does  not  abate  action  by 766 

Buccessor  of  oublic  officer  may  continue 766 

•tibttitution  of  successor 766.  1930 

1827  % 
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Ofleers  —  Contlniicd. 

II.  Actions  by  and  against  —  Continued. 

1.  General  provisions  —  Continued. 

issuance   of   execution   against ••••••  •^. •  -  lOSk 

increased  costs  in  actions  for  official  acts 3258w  92S9 

in  justice's  court    9079 

in  certiorari,  what  included  in  "body  of  officer*' 214M 

certiorari  may  issue  to,  after  expiration  of  term 2138 

may  be  punished  after  term  for  failing  to  make  return  to 

certiorari 2138 

fine  for  disobeying  peremptory  mandamus 2080 

proceedings  to  collect  fines  imposed  on 2299-2301 

2.  Action  to  try  title  to  office, 

by  attorney-general IMS 

action  to  be  brought  in  name  of  people 1084 

by  attorney-general  to   forfeit  public  office,  ciril  or  mili- 
tary    1948 

joinder  of  relator  as  party  plaintiff 1968 

relator  to  give  security  for  costs,  etc 19^ 

compensation  of  attorney-general  when  relator  joined. . . .  1966 
right  of  claimant  may  be  tried  in  action  against  incum- 

Ij^nt 1919 

triable"  of  'right '  by'  jury!  !'.*.'.*.! '.!!!'.!'.!!'. !!'.!!!!!!  I !!'. !   1950 
claimant  to  assume  office  after  judgment  in  bis  favor....  19R1 

to  demand  books  and  papers  after  judgment \9R\ 

proceedings  to  obtain  books  and  papers 1962 

refusal  to  deliver  books   and   papers  after  judgment   of 

ouster  on  misBemeanor » 19SC 

final  judgment  of  ouster 196( 

fine  may  be  imposed  upon  usurper  by  juc^nment 1906 

to  be  docketed    1956 

action  for  damages  against  usurer 19S8 

preference  of  appeals  involving  title  to 

S.  By  people  to  recover  public  funds,  etc, 

excepted  from  jurisdiction  of  justice's  court 

when  state  may   sue 1989 

may  sue  although  same  cause  exists  in  another  public  au- 
thority  1980 

although  another  action  pending 1969 

in  foreign  courts  19T1 

stay  of  other  domestic  actions 1970 

parties  to  other  actions  to  be  brought  in 19T0 

damages  vest  in  state  on  commencement  of  action 197* 

limitation  of  action   1973 

judgment  or  order  reinstating  in  municipality  funds,  etc. 

recovered 19Ti 

petition  by  municipality,  etc.,  for  funds  recoTcred 197S 

notice  to  attorney-general    19^ 

attorney-general  to  bring  action  for  people IM 

• 

•flclal  Bonda. 

See  "  Bonds." 

oia  o«Ara. 

officers  and  privates  exempt  from  fury  lerviee  In  Naw  York. . . .  1881 
proof  of  exemption 18B 

Oaalaalona. 

.See,    also,    "  Amendment;  "     "  Defects;  "     **  laaEGUiAaz- 
TiEs;  "  *•  Mistake."  _. 

court  may  supply  within  one  year •     *** 

supplying   in    surrogate's   court **^ 

1886 


INDEX. 

Onoadacm  Countr* 

fan   Hb«rtict   for 145 

Fees  of  surrogate's  stenographer  in 2486 


|{ 


OntArlo  County. 

per  diem  allowance  of  grand  and  trial  jurors 3314 

Oral  Pleadlnara. 

abolisked  in   mandamus 2060 

written   jpleadings    required   in   surrogate's   court 2519 

allowed  in  justice's  court 2940 

in  marine  causes  in  city  court  of  New  Vork 3186 


intT. 


stenographers  for  supreme  and  county  courts 256,     257 

allowance  to  grand  and  trial  jurors 3314 

mileage  of  jurors 3314 

Ordera. 

definition    and   form 767 

in  surrogate's  court  defined 2548 

••  order  *^  refers  to  order  in  civil  action  or  proceeding 3343 

included  in  "determination"  in  provisions  as  to  certiorari....  2146 

must   be    in    writing. 767 

in  N.  Y.  city  court  to  be  made  only  by  justice 327 

in   county   court,   who   may   make 354 

who  may   make,   out  of   court,   without   notice 772 

by  whom  made  vacating  and  modifying  orders,  without  notice..     772 

powers  of  county  judge  expressly  conferred 773 

staying    proceedings   longer   than    twenty   days 775 

in  proceedings  begun  by  state  writ 1997 

to  show  cause,  granting  of 780 

when   returnable 780 

affidavit  to  be  served  with  order , 782 

when  new  application  for,   prohibited  after   refusal 776-778 

publication  of  order  to  present  claims  of  creditors.... 786 

^  relief    against    default    within    one    year 724 

stay  by,   excepted  from  period  of  limitation 406 

of  N.   Y.  city  court  may  be  served  within   state 338 

enforcement  of  order  in  surrogate's  court 2548 

review  of  order  by  judge  of  court  other  than  that  in  which  ac- 
tion pending 774 

appellate  division  may  vacate  or  modify  without  notice,  orders 

made  without  notice   1348 

may  grant,  when  applied  for  without  notice  and  refused 

below 1348 

not  appealable  until  entered 1304 

proceedings  to  compel  entry  for  purpose  of  appeal 1304 

annulling  for  failure  to  enter 1304 

orders  affecting  substantial   rights   appealable   from   inferior  to 

supreme  court 1842,  1343 

what  orders  are  appealable  to  appellate  division 1347 

out  of  court  appealable 1348 

In    special    proceedings,    appealable    when    affecting   substantial 

right 1856,  1367 

when  appealable  to  court  of  appeals 190,     fdl 

entry  on  determination  of  appeal 1355 

on  appeal  from  inferior  to  supreme  court 1345 

and  enforcement  of  order  determining  appeal 1360 

enforcing  affirmance  or  modification  on  appeal 1320 

eotts  on  appeal  from   8289 


of  mtinidpal  corporations,  proof  of %••••    941 

1329 


INDEX. 

Orleans   Covntr* 

allowance   to   grand  and  trial  Jurora •••••••••••  3314 

OswearOf  Recorder'*  Covrt  of. 

a  court  of  record ••••••••••.  1 

civil  jurisdiction SIM 

pending  actions  transferred  to  supreme  court Slift 

papers  and  records  transferred  to  county  clerk SXM 

power  of  supreme  court  in  actions  transferred SIM 

removal  of  action  to  county  court  for  diaabiHty  of  jtidge 3200 

subpoena  may  be  served  anvwhere  within  state: 8201 

appKcation  of  provisions  of  Code ». 3303 

section  3301  relating  to  clerk's  fees  not  applicable 390S 

Overseer  of  Mig^'wn.yu* 

effect  of  order  for  cutting,  etc.,  trees  In  action  for  damages. ••.  160 
may  seize  strays ..••..•...  dO^ 

Overseer  of  the  Poor. 

application  by,  for  committee  of  lunatic,  etc • 

notice  to,  of  application  for  committee  of  lunatic 

fines  for  contempt  in  justices'  courts  to  be  paid  to.... 2S75 

minute  of  conviction  deemed  judgment 2976 

may  sue  for  penalties  for  strays  on  highways ._._._._♦  9062 

when  proceeds  of  sale  of  strays  to  be  paid  to 8CMK2.  X9* 

may  sue  for  penalties  person  wilfully  setting  animal  at  large..  3100 
may  be  allowed  to  appear  in  action  for  penalties  by  another. ...  3112 
settlement,  etc.,  of  penalty  with  private  person  does  not  affect 
right  of  action 3113 

P. 
Papers. 

how  written,  printed  or  typewritten* 716 

weight  of  paper.   .^ 7M 

supplying  lost  or  withheld T2I 

demand   for  admission   of  genuineness  of 785 

costs  of  proving  genuineness  after  demand T3S 

certain,  may  be  ordered  to  be  destroyed 21 


service  of  summons  for  infant  on ^ 

may  sue  to  annul  marriage  of  child  under  age  of  consent 1744 

accounting  when  acting  as  guardian  in  socage 2510 

Parties. 

I.  Capacity  to  site  and  dbfind. 

real  party  in  interest  to  sue.  ..*.  ....^ 441 

married  woman  sues  or  defends  as  if  single • 45A 

infant  entitled  to  sue 468 

infant    plaintiffs    and   defendants,    see   *'  GuAaoiANS;  '*    *'  Is- 

FANTS." 

prosecuting  or  defending  as   poor  persona,   see  "  Pooa  Pes- 

SONS." 

one  or  more  suing  or  defending  for  all • 44S 

trustee  of  express  trust  definea 449 

may  sue  without  joining  beneficiary. 419 

when  foreign  corporation  may  sue • 1779 

two  or  more  executors,  etc.,  considered  as  one  person 1^7 

of  committee  of  property  of  tneompeteat  person  to  sue 2^^ 

of  temporary  administrator 3^ 

not  disqualified   to   testify 838 

testimony  of   party  adduced   for   adverse  party  may  be  re* 

butted. w 

deposition  of  party  may  be  taken • 8<9 

laao 


INDBX. 

Pmictlefl  —  Contlniied. 

II.  Designation  of. 

how  designated  in  civil  tctiofi ..«. ••••••••. 

•uminons  must  specify   names 417 

complaint  must  contain  names  of  all 481 

of  defendant  by  fictitious  name 461 

of  unknown  i>ersons  as  defendants 461 

in  justi.:e's  court   2884 

power  of  court  to  correct  names 723 

to  add  or  strike  out  names 723 

mistakes  in  names  cured  by  judgment  on  verdict,  etc.- 721 

of  pablic  officers  as -      1929 

in  condemnation  proceedings ^ 8358 

III.    NSCSSSABY    AND    PROPER    PARTIES. 

State  may  be  made  defendant  by  reason  of  liev  for  transfer  tax.  447 

husband  not  proper  party  in  action  for  wife's  tort 460 

for  damages  to  person,  property  or  character  of  wife. .  460 

executors  who  have  not  qualined  not  necessary  parties 1818 

necessary  defendants  to  action  to  foreclose  mechanics*  Heps. .  3401 
obligor  in  bond  may  be  made  defendant  in  action  to  foreclose 

on  realty. 1627 

who  may  be  joined  as  defendants  in  action  for  nuisance 1661 

necessary  parties  to  appeal  trom  surrogate's  court 2755 

all  claimants  must  be  joined  in  action  by  attorney-general  to 

try  title  to  oflBce,  etc 1954 

occupant  to  be  made  defendant  in  ejectment 1901 

defendants  in  ejectment  when  lands  not  actually  occupied. . .  1502 

necessary,  in   partition    iS^ 

members  of  class  as  parties  in  partition looo 

r  roper,  in  partition,  at  election  of  plaintiff 1539 

in  action  for  dower  occupant  is  necessary  defendant 1597 

necessary  defendants  when  lands  not  occupied 1597 

persons  claiming  interest  are  proper  parties 1598 

owners  of  diflFerent  portions  in  severalty 1599 

XV.  Joinder  and  non-joinder. 

Joinder  of  claimants  as  parties  defendant  on  motion   of  de- 
fendant      820 

who  may  be  joined  as  plaintiffs 446 

as  defendants 447 

united  in  interest  must  be  joined  as  plaintiffs  or  defendants. .     448 

united  in  interest;  verification  by 625 

trustee,  executor,  etc.,  need  not  join  beneficiary 449 

person  refusing  to  join  as  plaintiff  to  be  made  defsndant 448 

demurrer  to  complaint  for  misjoinder  of  parties  plaintiff 488 

for  defect  of  parties 488 

persons  severally  liable  mav  be  joined  as  defendants 454 

joinder  of  persons  severally  liable  not  to  affect  defendant's 

right  to  relief  455 

prosecution  of  action  against  defendants  served 456 

severance  of  action  on  entry  of  judgment  against  one 

or  more 456 

entry  of  judp^ment  against  one  or  more 456 

failure  to  join  persons  jointly  liable.  .^ 457 

persons  jointly  liable  regarded  as  one  in  action  against 

defendants  severally  liable    487 

Joinder  of  i>laintiff  with  sheriff  in  action  in  aid  of  attachment.     679 
persons   claiming   Interest    may    be   joined    as   defendants    in 

ejectment ^"93 

who  may  be  joined  as  defendants  in  action  for  nuisance 1661 

waiver  of  objection  of  non-joinder  of  public  officer IwW 

non-joinder  or  misjoinder  not  available  to  defendant  In  action 

against  carrier  unless,  etc •  •  ■  •  IWo 

foinder  of  lienors  as  plaintiffs  in  action  to  foreclose  mechan- 

ici*  Hens W^ 

in  action  for  dower,  cwner«  of  different  portionB  in  teveralty    1606 
52  1331 


r 


INDEX. 

Parties  —  Contlniied. 

V.  Bringing  in  additional  partib«, 

parties    necessary   to   dcternunation   of  oontrotWBj  ■nut  kc 

brought  in. , 48 

person  interested  may  apply  to  be  nude  m  party 4SS 

sypplemcntal  summons  to  b«  served  on  defendants  brought  in.    423 
proceedings  to  bring  in  parties  on  death  or  transfer  of  in- 
terest     7W 

parties  necessary  to  partition  to  be  brought  in  in  action  for 

waste  against  co-tenant ,. ,...,..  1*37 

creditors  in  action  to  dissolve  or  annul  corporation. IHl^ 

ia  certiorari  to  review ...,.., 2l»7 

after  appeal  from  surrogate's  court 2Ta' 

additional  parties  may  be  brought  in  in  court  of  clalma 281 

•VI.  Substitution  op  pAaTiaa. 

pending   actions   or   proceedings   not   affected    by   change   of 

name 2411 

new  name  may  be  substituted  in  pending  action  or  proceeding.  2416 

bond  or  undertaking  not  affected  by  change  of  parties 815 

api>ointment  of  administrator  on  application  of  party  to  ac- 
tion against  intestate   S5RS 

in  court  of  claims 2$1 

on  transfer  of  interest 756 

original  party  may  continue T96 

on  devolution  of  nability 756 

of  representative  on  death  of  sole  party 757 

continuance  of  action  against  survivors 7!i8 

severance  of  action  on  death  of  defendant  jointly  and  sever- 
ally liable. 7W 

of  successor  when  only  part  of  cause  survives  to  or  against 

remaining  parties 759,    760 

•of  defendant  on  interpleader 82) 

person  entitled  to,  may  appeal 1296 

appeal  not  heard  until  substitution 12H 

substitution  on  appeal  1296-1296 

of  indemnitors  as  defendants  in  actions  against  sheriff..  l-t211426 

of  party  in  interest  as  plaintiff  in  partition 1M7 

on  death  of  party  to  partition , 17^ 

of  successor  of  officer  of  unincorporated  association 193) 

successor  of  public  officer,  reeetver  or  tx^iatee  may   continue 

action 766 

substitution     of     successor    of     public    officer,     receiver    or 

trustee.   .  .  ^ 7W,  tSfX 

of  defendant  in  place  of  sheriff  af^er  dischange  of  at- 

k  tachment 710 

^  ^rtltl^n. 

ji  controversy  as  to,  may  be  subject  of  arbitration 2365 

'  petition  for  sale  of  property  of  infant  or  incompetent  to  avoid 

action 2350 

Jurisdiction  of  county  court 340 

I.  Wbo  mat  wing;  parties. 

when  action  may  be  brought 1^ 

action  by  remaindermen  subject  to  estate  in  possession 1^ 

infant  may  bring  by  authority  of  surrogate 1^ 

may  maintain  in  his  own  name l^SW 

by  heir  /or  partition  of  devised  property 1^ 

seccssary  parties. •....•.••..« 1*^ 

members  of  class  as  parties 1538 

who  may  be  plaintiff 153S 

proper  parties,  at  election  of  plaintiff ISSi 

lienor  may  be  made  party IfSS^,  1540 

appointment  of  guardian  ad  litem  for  infant V5Xt 

security  by  guardian  ad  litem «.... 1596 

cannot  be  waived « 1596 
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Partition  —  Contlnaed. 

I.  Who   may   brtng;   parties — Continued. 

substitution  anJ   supplemental   summons   on   death VAH 

state    may    be   made   party   defendant loU4  . 

payment  of  encumbrances  and  acquisition  of  individual 

interests   to    protect   Klate's    interest 151)1 

summons  may  be  served  on  attorney-general   for  state 151)4 

II.  Summons;  plsading;  tkial. 

Mrvice  of  summons  on  unknown  owners 1S41 

property  to  be  described  with  commoii  certainty 1&42 

complaint  to  state  interests  of  parties 1542 

to  allege  that  no  executor  or  administrator  of  deceased 

owner  appointed 1538 

answer  may  controvert  interest  of  plaintiff 1543 

statement  of  defendant's  interest  in  complaint 154? 

claim  of  title  of  co-defendant 1543 

triable  where  property  situated 982 

issues  of  fact  triable  by  jury 1544 

preference  of  actions   tor 701 

on  default,  etc.,  title  to  le  ascertained  by  court  before  inter- 

locutory  judgment '. 1545 

interlocutory  judgment 1546 

recording  judgment  in  each  county  where  lands  are 1595   t 

additional  allowance  to  plaintiff 3252-3254 

when  action  settled  before  judgment 8252,  3254 

computation 3262 

surveyors'  and  commissioners'   fees 3299 

adjustment  of  rents  or  profits  between  parties 1589 

Til.    COMUISaiONUlS  to   UAME   PAtTlTION. 

appointment 1549 

oath , 15i>0 

removal 1550 

appointment  to  fill  vacancy. 1550 

to  make  partition,  or  report  that  same  improper 1561 

may  employ  surveyor , 1552 

all  must  nieet   but  acts  of  majority  valid 1554 

report 1554 

fees  and  expenses    , 1555 

to  be  taxed  and  i>aid  by  plaintiff 15ri5 

eonfimting  or  setting  aside  report. , 1556 

final  judgment  on  report 1557 

in  action  by  infant  plaintiff 1534 

rV.   ACTITAL  PARTITIOK. 

"distinct  parcel"  defined  3343 

when   partial  partition  directed 1547 

successive    partial    partitions    as    interests    of    parties    ascer- 
tained   1547 

severance  of  action,  when  partial  partition  directed 1547 

setting  off   shares   in   common 1548 

actual  partition,  when  to  be  directed 1546 

division  into  parcels  and   allotment 1552 

designating  boundaries  of  separate    parcels 1552 

lien  attaches  only  to  part  assigned  to  share  charged  with  lien.   1540 
division  wben  dower,  curtesy,  or  estate  for  life  or  years  exists 

in  undivided   share 1553 

diviaion  among  remaindermen   or   reversioners ,.^ 1553 

against    whom    final    judgment,    making    actual    partition,    is 

eonclusive ^ 1557 

Judgment  to  direct  delivery  of  possession .^....  1558,  1675 

order   to    sheriff   to   deliver   possession   when    distinct    parcel 

aHottcd 1675 

ipcntation  to  equalize   ."  *  ■ ; ^^'^ 

not  awarded  against  unknown  party  or  against  infant, 

unless,  etc 15W 

1883 


< 


I 


INDBX. 

Partltiom  —  Contlniied. 

IV.  Actual  partition  —  Cbntinued. 

costs  on  judgment   for ••••••••••••••• 

collection  of  costs  against  unknown  owncrt ••••••••••• 

V.  Sale. 

1.  JVken  directed;  procedure, 

when  to  be  directed IMI 

when  ordered  in  action  by  remaindennen 1S3 

modification  of  interlocutory  judgment  on  report  thai:  par* 

tition  cannot  be  made IStb 

interlocutory  judgment  for,  on  report  of  commissioners.  1S6L> 

to  be  made  by  referee  or  sheriff IS^ 

protection  of  rights  of  unknown  owners 15^ 

when  credit  allowed  for  purchase-money 1573 

mortgage  to  secure  purcnase-money 1^^ 

separate  securities  to  county  treasurer  and  owner  of  fall 

age 157$ 

report  of  sale iSif 

final  judgment  confirming • ISTT 

parties  on  whom  final  judgment  contirming  is  conclnsive.  l^H 

additional   persons   bound    by   judgment 1671s 

|»ayment  of  costs  and  eicpenses 15Tr 

juagment  confirming,  may  direct  delivery  of  possession. .  l<r~^ 

officer  making,  to  pay  taxes,  etc 19Tf 

judgment  to  be  entered  in  county  w.Here  property  sito- 

ated Ii77 

Satisfaction  of  liens. 

direction  for  sale  free  from  lien  of  debts  of  decedent.  1S38 

proceeds  to  be  paid  into  court 1538 

withdrawal  of  shares  of  proceeds 1538 

reference  to  inquire  as  to  liens ISfii 

publication  of  notice  to  prove  liens ISfl 

report  of  referee «  ISfS 

pajrment  into  court  to  satisfy  liens  on  shart:s IMS 

application  by  lienor  for  money  paid  into  court 1564 

payment  and  satisfaction  of  liens  on  undivided  shares.  1565 
proceedings  to  settle  liens  on  shares  not  to  delay  pay- 
ment to  other  parties. ISBS 

payment  of  liens  on  shares ISdtf 

final  judgment  confirming  sale  bars  lienors  failing  to 
prove  lien   after  notice. 1578 

§L  Dower  interests, 

sale  when  dower  right  exists  in  entire  property tStl 

free  from  dower  right 15V 

pajrment  in   gross  in  satisfaction 1568.  156i 

investment      of      one>third      proceeds      for      ben^     of 

dower 1S6S.  15» 

protection  of  inchoate  right  of  dower  and  future  estates.  1571 
release  to  husband  of  inchoate  right  of  dower 1571 

8.  Distribution  of  proceeds, 

how    awarded 15S0 

duties    of    officers   making    sale 15fi^ 

payment  or  investment   of  interests  in  remainder  or  re- 
version  l.'BB 

shares  of  infants I8BI 

Investment  of  shares  of  unknown  and  absent  owners ISS 

distribution  of  shares  of  unknown  owners 150 

investment  of  proceeds  paid  into  court  for  benefit  of  ten- 
ant^ for  life  or  doweress 1S0 

security  to  refund  shares  paid  over IBM.  150 

action  on  securjty  to  refund  share  paid  over IM 

presumption    of    dcaih    ot    unknown    heirs   when   mosey 

paid    into    court    94} 

payment  of  moneys  deposited  in  court  in  ccrtaia  cases '  15St 
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INDEX. 
i*«rtitlon  —  Continued. 

VI.    Op   lands  op    INPAKTS  and   INCOMrpTENTS   BY  AGKEEMENT. 

application  by  guardian  or  committee  for  authority 1500 

contents'  of  petition 1591 

notice  of  application 1591 

to  superintendent  of  state  institution 1690 

court  may  authorize   partition ,  1592 

authoritv  to  firuardian  or  committee  to  execute  releases 1592 

effect  of  releases I593 

VIL  In   ACTION    FOR   WASTB  BY   JOINT   TXNANT. 

when   entitled   to   partition , 1866 

interlocutory  judgment  for  1667 

reference,  etc.,  to  ascertain  rights  and  interests 1667 

necessary  parties  to  be  brought  in 1667 

deduction  of  damages  from  defendant's  share 1668 


partner  of  defendant  may  apply  for  discharge  of  attachment. . . .     60S 

undertaking Q94 

application  for  release  of  property  from  levy  against  partner...  1413 

Icry  of  execution  on  interest  of  partner  previously  attached 1415 

partner  cannot  separately  compound  partnership  debt  before  dis- 
solution   1942 

non-joinder  or  misjoinder  of  defendants  in  action  against  firm 

engaged  in  transportation   I945 

filing  statement  of  names  ot  partners  engaged  in  transportation.  1945 
separate  action  against  partner  not  sued  or  served  in  original 

»«»t 1046 

continuance  of  business  during  action  for  dissolution,  account- 
ing,  etc 1947 

powers  of  court  in  action  for  dissolution,  accounting,  etc 1947 

execution  of  consent  to  discharge  of  insolvent  debtor 2165 

service  of  justice's  summons  on  managing  agent  of  non-residepti.  2879 

Patents, 

See,  also,    "Letters    Patent." 
luthenticated  copy  of  foreign  patent  admissible  in  evidcn^*c...     956 

Patjrment. 

presumption  of  payment  of  judgment , 376 

partial,   avoids   presumption   of  satisfaction   of  judgment 876 

proof  of  payments  by  a  municipal  corporation  or  omcer  thereof.  961c 

X»a.ynient  into  Conrt. 

discharges    depositor    from    liability * 748 

ccmptrollcr   to  SM^ervise   administration  of  funds 744 

comptroller  to  institute  proceedings  to  enforce  judgments,  etc.     744 

comptroller  may  examine  books,  etc.,  of    banks,  etc 744a 

compelling  transfer  from  banks  to  county  treasurers 744a 

transfer  of  money  and  securities  to  county  treasurers 745 

designation  of  banks  of  deposit 746 

court  may  direct  pa^-ment  of  funds 747 

investment  of  funds 747 

title  to  securities   749 

actions  on  securities   749 

transmission  of  title  to  successor  in  office. 760 

payments  to  be  made  only  on  certified  copies  of  orders 751 

custodian's  books  of  account  762 

annual  report  of  custodian 753 

presumption  of  death  of  unknown  heirs « 

enforcement  of  judgment  directing *241 

commissions  of  county  treasurer 3321 

leave  to  sue  on  county  treasurer's  bond  for  failure  to  pay  over    ^^ 

money  on  order  of  court ^^ 

made  in  city  court  of  New  York 8164 
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INDEX. 

Parment  Into  Court  —  Continiied. 

on  tender  after  suit TS 

notice  of  de^  osit 72 

to  effect  cancellation  of  notice  of  pendency 16n 

ta  partition,  on  sale  tree  from  debts  of  deceased  owner V^"^ 

to  satisfy   liens  on  shares 1^2 

application  by  lienor  for  money 1^ 

payment  and  satisfaction  of  liens  on  lands  aold 1^ 

foreclosure  by  action;   surplus  moneys 1&» 

of  amount  due  and  costs  on  dismissal 1^; 

after  judgment  to  stay  proceedings IC^ 

foreclosure  by  advertisement;  surplus  on  sale 24  ^ 

petition  of  claimant 2*'<- 

notice  of  application ^^'^ 

when  and  to  whom  application  to  be  made •^'^ 

order  for  distribution  24(n 

reference  of  application 249^ 

when    letters    issued    on    decedent's    estate    within    lew 
years. 2^ 

in  surrogate's  court,  to  be  made  to  county  treasurer --^ 

control  of  surrogate  over 3^^-' 

docketing  decree  directing ^'1 

amount  of  debt  not  due  when  account  settled 273T 

of    legacy    or    distributive    share    of    infant    who    has  no 
general  guardian ZToT' 

M  security   for  cancellation   of  notice   of   lis  Pendens  in  cred- 
itor's action , 1574 

in  action  to  foreclose  mechanic's  lien Mti 

on  confirmation  of  inquisition  under  writ  of  aasesmient  of  dam- 
ages .  .,  2Ufr21l5 

compensation  awarded  in  condemnation  frrooecding SSU 

Penaltr* 

I.  Whin  zncuarid. 

not  incurred  by  act  conforming  to  decision  of  eppdiale  dli* 

vision  before  reversal IMI 

for  disobedience  to  subpoena 853.    SSB 

to  notice  of  commissioners  of  jurors  of  New  York  to 

testify  to  liability  to  jury  service.. WJK 

for  omission  of  clerk  of  court  in  New  York  to  certify  failure 

to  personally  serve  majority  of  panel 11(17 

for  refusal  of  information  to  commissioner  of  jurors  of  New 

York U21 

by  juror  for  taking  gift  or  bribe U93 

for  bribing  or  making  gift  to  juror IIM 

for  taking  illegal  fees  S2SS 

by  attorney  for  deceit;  treble  damages «9 

for  wilfully  delaying  action;  treble  damages. 21 

for  lending  name ^ 

for  neglect  of  clerk  to  docket  judgment —  1^*^ 

by  county  clerk  for  i\ot  recording  order  appointing  reodver.  247D 

by  sherift  for  irregularity  in  sale  of  realty  on  execution Ij^ 

for  wrong  delivery  of  chattel  taken  in  replevin 1*0"* 

for  illegal  sale  of  liquors  in  jail • -^j-  JJ^ 

for  removing  notice  of  sale 13w»  ««" 

for  false  oath  of  creditor  of  insolvent  debtor r^^ 

for  wrong  delivery  of  chattel  replevied  in  justice's  cottrt...^. 
for  refusal  to  discharge  debtor  taken  in  execution  on  jnsticf  s 

judgment « 

for  suffering  animals  to  stray,  see  "  Steavs.** 

to  owner  for  wilfully  setting  animal  at  large ...*••• 
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Penalty  —  Contlnved. 

I.  When  incurred  —  Continued. 

habeas  corpus:  for  refusal  to  rbcy  writ  to  bring:  up  to  ^testify.  2014 
for  refusing  to  issue  writ  to  inquire  into  detention....  2020 

for  disobeying  order  for  discharge 2049 

for   illegally  recommitting  discharged  prisoner    2061 

for  concealing  prisoner  to  avoid  writ 2052 

for  aiding  in  concealment  tO  avoid  writ 2053 

for   refusing  copy   of  warrant   or   mandate   to   detain 
prisoner .* < • 


7L    ACTIOKS    FOR. 

1.  General  provisions, 

limitation  of  action  for  penalty  to  person  aggrieved 883 

for  penalties  to  the  state 884 

where  any  person  may  sue 887 

for  penalties  against  directors  and  stockhtfldcrs  of 

banks   and   moneyed   corporations    SfH 

foindcr  of  causes  under  fishrries,  game  and  forest  law . . .  484 

joinder  of  causes  under  agricultural  law 484 

order  of  arrest  in  action  to  recover ••...  540 

triable  where  cause  arose « 968 

place  of  trial  of  actions  for  offences  committed  on  laJces, 

rivers,  etc 088 

•  of   actions   for  penalties   for  trespasses  on   forest 

preserve.  .  . < *.••• 968 

oollection     of    penalty     in     forfeited    recognisance,     see 

"  Rbcognizances." 

by  officers  of  county,  town,  eta,  to  recover  statutory...  1928 

1928 

barred  by  payment  of  fine  in  mandamus 2000 

costs  when  recovery  by  state  is  less  than  $50 8228 

jurisdiction  of  justice  over  actions  for  . . « 2862 

order  of  arrest  in  justice's  court    i8d5 

indorsement  upon  execution  on  justice's  judgment 3026 

confinement  on  execution  against  person  on  judgment  for.  3032 

jurisdiction  of  Albany  city  court    3223 

of  Troy  justice's   court   3223 

%  Action  by  state  for, 

by  attorney-general  or  district  attorney 1962 

to  be  brought  in  name  of  people ....••  1984 

eoncurrent  jurisdiction  of  supreme  and  justice's  courts. .  1962 

disposition  of  money  recovered 1963 

reference  to  statute  to  be  indorsed  on  summons 1964 

recoverv  when  statute  imposes  amount  not  exceeding  a 

specified  siun< 1964 

district  attorney  to  pay  collections  to  county  treasurer...  1967 

to  render  account  of  collections 1968 

Si  Action  by  private  person  for. 

person  specially  aggrieved  may  sue.... 1898 

when  conpmon  informer  may  sue 1894 

common  informer  to  compromise  only  by  leave  of  court.  1804 
summons  in  action  by  common  informer  to  be  served  by 

officer  authorised  to  levy  execution. 1896 

cannot  be  countermanded 1895 

previous  collusive  recovery  not  a  bar 1806 

reterence  to  statute  to  be  indorsed  on  summons 1897 

recoverv   where    statute    imposes    penalty    xiot    exceeding 

■pecined  sum ••••«««••••  189S 
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falsely  tesHfylnfr  tt  trial  of  claim  of  third  party  to  ]}iupeiff 

seized IM 

false  interpretation  by  interpreter  of  city  court  of  New  York. . .    331 

swearing  falsely  in  any  form  is 81 

false  swearing  as  to  qualifications,  etc.,  of  jurors  in  New  Yoiic 
county. • ••••••••••  JUS 

Ferpetuation  of  T«stimonr« 

See  "  Depositioks;  "  "  Evidknci,  VIL* 

PeriBonal  Injurr. 

defined •...  8313 

no  appeal  to  court  of  appeals  from  unanimous  affirmance Ifl 

limitation  of  actions  for  damages 383 

for  personal  injury  resulting  from  negligence 383 

Joinder  of  causes  of  action  for 4S( 

pleading  matter  in  mitigation  of  damages OK 

proof  in  mitigation  of  damages SM 

order  of  arrest  in  action  for 5tt 

warrant  of  attachment  in  actions  for 63S 

tender  after  suit  in  action  for ...•••••     731 

no  abatement  by  death  after  verdict •••     7H 

physical  examination  of  pluntiflF ^     973 

deposition  of  hospital  physicians  in  action  for • 838 

claim  for  damages  not  assignable 1S0O 

jurisdiction  of  justice  of  actions  for 2882 

order  of  arrest  in  action  in  justice's  court 2896 

assessment  of  damages  on  application  for  judgment  by  defatdt.  •  1215 

1216 
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PensoAal  PropertT* 

"injury  to  property**  defined • •••••• 

term  defined  in  surrogate's  practice ^<< 

limitation  of  actions  for  injury  to SI 

against  executors,  etc.,  for  taking  or  Injuring 981 

joinder  of  causes  of  action  for  injuries  to 461 

order  of  arrest  in  action  for  damages  to 549 

warrant  of  attachment  in  action  In  justice't  court  for  Ii^nrj  to.  2905 

PharmadistB* 

exempt  from  jury  senrlce ••• 1080L  1061«  IIST 

proof  of  exemption  • •• ••    1062;  1128 

^t  Phralcal  Bxaminatloii* 

of  plaintiff  in  action  for  personal  Injuries ••••••••••.••.•    63S 

PbyaicianiB. 

appointment  of,  for  Jails • ••••••••••...    128 

order  of  arrest  in  action  for  malpractice ••••••••....    518 

not  to  disclose  professional   information 8B4,    ^ 

may  testify  when  validity  of  will  at  issue 

testimony  of  hospital  physician  in  action  for  personal  injuries 

to  be  taken  by  deposition 

reference  to  take  deposition  of  hospital  physician 

order  for  subpoena  to  hospital  physician 

service  of  subpoena  on  hospital  physician 

exemption    from  jury   service 1030,  KMO.  1121 

proof  of  exemption   1082,  1128 

misdemeanor  to  give  false  certificate  to  juror  in  New  York....  1129 

false  certificate  to  juror  in  Kings  county  a  misdemeanor Ud 

professional   instruments,   furniture  and  library  of  houawlioider 

exempt  from  execution    
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preference  of  actions  against  commissioners  of.  in  city  of  New 

York. 7«1 

exempt  from  jury  service.  .•• 1081,  1127 

proof  of  exemption 1062,  1128 

FisiiAtur. 

See  "  Appkarancb;  "  "  Intants;  "  "  FAaTiu.** 

Pleading 

See   "  AKSwxa;  *'    "  Cokfuunt;  "   "  DsMtrBtn; "    "  Kxtlt;  ** 

"  VUXFXCATXON." 
I.   GbNXSAL  PROVISIONS. 

certain  pleadings  may  be  ordered  to  be  destroyed 21 

must  be  in  English  language 22 

use  of  abbreviations  22 

numbers  may  be  expressed  by  figures 22 

■  application  of  general  provisions 518 

liberally  construed. 619 

to  be  subscribed 520 

in  marine  causes  in  N.  Y.  city  coun  may  be  oral  or  written.  3185 

time  of  service  520 

in  city  court  of  New  York 8166 

relief  between  co-defendants 521 

service  of  answer  on  co-defendant • 621 

court  may  order  bill  of  particulars 631 

frivolous, —  judgment  on 537 

notice  of  motion  on,  in  N.  Y.  city  court 3101 

sham  defences  to  be  stricken  out 538 

notice  of  motion  on,  in  N.  Y.  city  court 3161 

irrelevant,   redundant   and   scandalous  matter  to   be  stricken 

out.  , 545 

indefinite  and  uncertain  allegation*. 546 

notions   for   judgment   on   pleadfuna •  647 

if  order  of  arrest  issued,  plaintiff  must  prove  allegation   of 

fraudulent  misappropriation ;  •  549 

allegation  of  fraud  must  be  proved,  when  order  of  arrest  is- 
sued for  fraud  (^0 

supplying  lost  pleadings   726 

relief  from  default  783 

to  be  filed  824 

striking  out.  for  disobedience  of  order  to  discover  books,  etc.  808 

for  disobedience  to  subpoena 863 

when  issue  arises * 963 

of  law 55t 

of  fact 9M 

copy  to  be  fucnished  to  court  or  referee  on  trial 981,  1018 

to   be   insertea    in   judgment-roll . . . ! 1237 

notice   of   motions   on,    in    X.    Y.    city    court IU61 

contributory  negligence  in  action    for   death B41b 

II.  Veripied  pleadings.     See,  also,  "  Verification." 

when    verification    required    • .  523 

allegations    deemed    made    on     knowledge     unless     otherwise 

stated     ., 524 

denial    of   knowledge    or    information    deemed    allegation    that 

person  verifying   has   none    524 

denials  and  allegations  must  be  stated  to  be  made  by  party..  624 

term    "affidavit"    includes    verified    pleading 3343 

CI.  Variakcx.  • 

when  material •••.••••  639 

proof  of  prejudice  necessary • •••  639 

amendment  discretionary 639 

immaterial  variances ••••• 540 

distinguished  from  failure  of  proof •••  541 
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INDBX. 

n«AMm«  —  Contlnved* 

IV.  Amsndkbkt  or  plbaoxhoi. 

•I  course. ^••••••••« ••••••••••••    M 

for  delay. • ••••••• M 

tmended  pleading  to  be  served 543,    T98 

effect  of  failure  to  answer  or  demur  to  amended  pleading. . .    MS 
mistakes  in  names,  sums  of  money,  dates  and  deacripCioQ  of 

property  cured  by  Judgment  on  verdict,  etc 721 

omission  of  necessary  averment  cured  by  judgment  on  ver- 
dict, etc n 

mispleading  or  Insufficiency  cured  by  judgment  on  verdict, 

etc 721 

power  of  court  to  amend  bjjr  inserting  material  allegation....     723 

by  conforming  pleadings  to  proof •    721 

court  may  direct  action  to  retain  place  on  calendar 72S 

order  of  court  required,  except,  ete 727 

power  of  referee  to  allow  lOlS 

to  allow  at  trial lOIS 

to  allow  a  party  to  plead  anew  at  trial • 101^ 

V.  SurPLBMENTAt   PLEADINGS. 

when  allowed. • 544 

court  may  direct  that  action  retain  place  on  calendar 723 

on  substitution  of  party  on  death  or  transfer  of  interest....  760 
no  extension  of  time  for  making  supplemental  complaint  on 

death  or  disability  of  party 7S4 

in  action  for  waste  after  judgment  of  partition 16S7 

VI.  JOINDEE   OF  CAUSES. 

demurrer  to  complaint  for  misjoinder  of  causes 488 

when  permitted;  generally • 481 

causes  to  be  separately  stated  in  complaint 4^ 

when  action  relates  to  real  property 1687 

in  replevin 16f9 

in  action  by  people  against  same  defendant...* 19^ 

in  justice's  court • 2^ 

of  grievances  in  alternative  mandamua 3076 

VII.  Specific  pleas. 

liow  presumption  of  pajment  of  judgment  pleaded 378 

limitation  of  actions • ••*....  413 

private  statute. 530 

account. • 531 

judgment • •••••.•• 632 

conditions  precedent 533 

instrument  for  payment  of  money 5S4 

In  mitigation  of  damages 636 

plea  of  justification  in  libel  and  slander  does  not  bar  evi- 
dence of  mitigating  circumstances 635 

VIII.  In  specific  actions. 

Against  executors  and  administrators. 

first  served  or  first  appearing  to  answer  complaint 1817 

separate  answers  by,  only  allowed  by  direction  of  court..  1817 

lack  of  assets  not  to  be  pleaded  in  action  against 1824 

executor,  etc.,  not  personally  liable  for  debt  for  falsity 
of  pleading. 1631 

Bf  cr  against  corporations. 

allegation  of  incorporation  fn  compl^nt 177S 

when  corporate  existence  ^ut  in  issue  by. 1776 

wAiver  ot  misnomer  by  failure  to  allege  in  answer iru 

extension  of  time  to  answer  or  demur  in  action  on  bill 

or  note.  .   .« 1771 

•rder  for  trial  to  be  served  with  answer  in  action  on  bill 
9r  note.  •  .  •..■■.••...•.•••••...•.•...>.•«•••••*.••  a' ■* 
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inn.  In  spbcipxc  actions  —  Continued. 
Cr9dUo^9  action  against  Mr#,  atg, 

deteription  of  lands  •••••••••••••••••••••  1861 

Dower. 

description  of  property  in  complaint •»«••••••  1806 

conplaint  to  set  forth  name  of  husband • 1606 

Joint  dobtors, 

complaint  in  action  to  charge  joint  debtors  not  personally 

summoned  in  previous  suit • 1038 

1030 


^ 


Libel  and  slander. 

application  of  defamatory  words 538 

plea  of  justification  does  not  bar  evidence  in  mitigation..  635 
In  slander  special  damages  need  not  b«  alleged  when  un- 

chastity  imputed  to  woman ••.••.••••• 1006 

Mandamns, 

oral  pleadings 2080 

rales  of,  applieabto  to  altamative  writ  and  return.  2076,  20T7 

2080 
writ  and  return  cannot  be  stricken  out  as  sham >•«*•....  2080 
joinder  of  grievances  in  alternative  mandamus 20t6 

Matrimonial  actions, 

counterclaim  in  action  for  divorce  or  separation 17T0 

requisites  of  complaint  in  action  for  separation. •••••..•  1764 

Partition. 

complaint  to  allege  that  no  executor,  etc.,  of  deceased 

owner  appoiAtea.  .  . .  .^ ..,  ...••..  • 1538 

description  of  property  in  complaint 1542 

eomplaint  to  state  interests  of  parties. 1542 

answer  may  controvert  interest  of  plaintiff 1543 

statement  of  defendant's  interest  in  complaint. . . .  1548 

claim  of  title  of  co-defendant 1543 

FrahibiSion. 

not  allowed. • ..•••• 2000 

Replevin, 

joinder  of  causes • • 1680 

stating  title. 17fi0 

allegation  of  wrongful  taking  in  complaint 1721 

.  of  wrongful  detention  in  complaint 1721 

answer  may  set  up  title  In  third  person 1723 

allegation    in    answer   of   possession   of    land   on   which 

chattel  was  distrained  doing  damage • 1724 

T#  dotermino  claim  to  real  property, 

allegations  of  complaint  ••••••« 1680 

IX.  In   Surrogates'  courts. 

See  *' SuaaooATB's  Court." 
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INDBZ. 

X.  Im  justxczs'  coukts. 

may  be  oral  or  written •••••••••••• •••••...  M 

general  rules. • ••••• Mi 

enumerated 2M 

setting  forth  account 2M 

instrument  for  payment  of  money SM 

complaint. 29M 

joinder  of  causes  .' 207 

answer Sff 

denials 20 

demurrer .•...^•...  29SS 

amendment  on  decision  of  demurrer 2989 

bill  of  particulars SM2 

immaterial  variance  to  be  disregarded SMS 

amendments.  .  ■  ...........■..> •••..■.•.••.......  2vv4 

counterclaims 2M5 

of  party  suing  or  sued  in  representative  capacity SH' 

when  neglect  to  plead  counterclaim  bars  action 2M7.  2S4* 

judgment   upon   counterclaim    94 

answer  of  title  to  real  property   2KI 

verification   (see  Act)    9K 

interest  of  pledgor  may  be  sold  oa  csMeatioii • lUS 

Poliee  Courts. 

are  not  courts  of  record •••••••••••••••       t 

I 

I  roliee. 

exempt  from  jury  service  in  New  York  city.* 1061,  112T 

proof  of  exemption    ••••.«  1063^  212S 

Poor. 

county  superintendent,  etc,  may  sue  upon  cause  arismg  before 
his  term 182B»  IfiS 

actions  against  overseers,  etc,  on  causes  arising  before  tlMir 
term 1927.190 

overseer  or  superintendent  may  apply  for  appointment  of  com- 
mittee for  incompetent  person g^ 

fine  for  contempt  in  justice's  court  to  be  paid  to  overseer 28IS 

action  by  overseer,  etc.,  for  penalties  for  suffering  animals  to 

I  stray 

.  payment  to  overseer,  etc,  of  penalties  for  suffering  animals  to 


K 


stray. 

Poor  Peraona. 

who  are 458,    49 

requisites  of  petition  for  leave  to  sue  as , 4BI 

contents  of  order  granting  leave  to  sue  as i 49 

not  liable  for  costs  or  fees 4CL 

action  not  stayed  for  non-payment  of  costa  of  former  actkm...    461 

annulling  leave  for  misconduct  or  delay 40 

defendant  may  apply  to  defend  as 4B 

petition  by  defendant  for  leave 4M 

proceedings  on  defendant's  petition  for  leave 

cannot  prosecute  appeal  as  

may  oppose  appeal  as 

costs  in  favor  of,  to  be  paid  to  attorney • 

security  for  costs  not  required  when  plaintiff  an  infant....  469. 

Popnlatflon. 

certificate  of  director  of  census  admissible  in  evidence Ml 
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IND£X« 

See,  a1io»  *"  BCasl.** 

■ervice  of  papers  by  mail •••••••••• 7d7,  27H8 

double  time  when  papers  senred  by  mall ?D8 

time  for  service  of  notice  of  trial  by  mail • ••••     7M 

deposit  of  papers  in  branch  post-office  in  New  York  city •    801 

Power  of  Attorney* 

satisfaction  of  judgment  by  attorney  in  fact ••  1200 


^ 


exectttort  qualifying  may  exercise  power  of  sale^  etc.  •  • • .  •  2042 

Preferred  Causes. 

when  order  necessar>  • 708 

service  of  order 706 

motion  for,  in  New  York,  Kin^,  Queens  and  Erie. 703 

claim  of  preference  in  note  of  issue 706 

vacating  order ; 70S 

order  for  preference  not  appealable ■ 706 

causes  preferred  by  general  rules  of  practice 701 

by  special  order  ox  court 701 

lartiea  suing  in  representative  capacity  as  sole  plaintiff  or  de- 
fendant.   701 

'\eath  of  party  pending  the  action 701 

•criminal  actions 700 

->y  people  to  recover  public  funds 780 

by  or  against  state  or  officer  thereof 701 

by  or  against  New  York  city  and  its  health  officers 701 

by  or  against  commissioners  of  pilots  in  New  York  city 701 

by  or  against  towns  or  counties 701 

against  sheriff 701 

on  undertakings  to  sheriff 701 

on  undertakings  on  appeal  to  court  of  appeals 701 

on  notes  and  bills  of  corporation 791 

against  corporations  issuing  bank  notes,  etc 701 

for    dower    ^ 701 

for  absolute  divorce 701 

for  libel   or   slander    791 

for   partition    701 

to  revoke  probate  of  wills   701 

to    construe    wills    701 

mandamus   or    prohibition    702 

marine  causes  in  N.  Y.  city  court 3186 

to   determine    conflicting  claims   to    compensation    for   property 

taken  for  public  use   8378 

appeals  involving  title  to  office 220 

from  court  of  claims    278 

from  judgment  declaring  statute  unconstitutional 701 

from  decision  of  surrogate    701 

to  court  of   appeals   from   unanimous   affirmances  by  ap- 
pellate division    701 

second  and  subsequent  to  court  of  appeals 106 

PresicrlptloB. 

See,  also,  *'  Limitation  op  Actions." 
easement  for  encroaching  wall   created  by   lapse   of  two  years 

without  action  1400 

Presis  Aisaociatfona. 

telegraph  operators  and  reporters  exempt  from  jury  duty.  1080,  1061 

112T 
Preoiimptloms. 

See,  also,    "  Evidbncb." 

possession  presumed   from  legal  title   , 

occupation  presumed^  to  be  under  legal  title , , . 

continuance  of  relation  of  landlord  and  tenant 878 

satisfaction  of  judgment 876 

ikidUng  prtMatd  payment  ef  judgment fTi 
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INDEX.  . 

Preaamptlons  —  Contlnaed. 

seal   presumptive   evidence   of  ccasiderstioii.  ....*•....•  •••••..   t9 

cr  death   ol   unknown  heirs,   when  money  paid  into  court. •••..   ^ 

of  death   from   continued   absence    • _*C. 

of    heirship    from    recitals    in    deeds • ^4& 

of    jurisdiction    of    surrogate S12 

Prlntern. 

affidavit    of    publication    of    ■ununons    444 

of     notices,     etc W 

fees    of    3Sn  I 

Prisoners. 

See  "Arrest;  "  "  Execution;  "  **  Imprisonment;  "  Jails." 
care  of  property  of  person  confined  for  crime,  sec  '*  Cr.imk  am* 
Ceiminai^."  • 

JPrfvileffe. 

from  arrest,  sec  "Aeeest.** 

privileged  communications,  see  "  EviosNcs;  **  **  Wtrivtat.*' 

Probate. 

of  heirship,  sec  "  Hbies." 
of  wills,  see  "  Wills." 

Process. 

power  of  court  of  record  to  make  new  pfoceii ..«..•••...  T 

abuse  of,  a  civil  contempt * • 14 

must  be  In  name  of  people 9 

in  English  lane^iage 2! 

tested  in  name  of  judge » 8 

when  ret\irnable •.  VI 

must  be  filed  with  return  thereto 8 

subscribed  or  indorsed  with  name  of  officer  or  attuincf ..  24 

not  void  for  lack  of  deal  or  error  in  teste,  unless,  stc • .  24 

order  of  court  required  for  amendment 727 

to  be  filed  with  clerk  in  supreme  court.  New  York  county.. ..1^^ 

execution   is    ••••• •••••.  IS'vt 

Proclajmatlon. 

by  foreign  executive,  how  proved  ..•..•••.»•*••••*••»••••.••.    M 

rrobibttioa. 

a  state  writ   ••••••••••••••••••••••  IVl 

for  general  provisions,  see  "  Weits.** 

alternative  or  absolute •••• ••••••..  9001 

writ  of  consultation  abolished ».. •••• •..•••••.  21M 

preference  of • 78 

costs  not  exceeding  $60  and  disbursetnentf  to  be  awaxdcd  as 

on  motion •...  8^ 

final  order  to  be  reviewed  only  by  appeal •••• 801 

stay  of  execution  pending  appeal •••••.. 801 

who  may  grant  stay • • T^'* 

how  time  extended   ••• 21X: 

I.  Altbenative  weit. 

on  what  proofs  granted  • SnR 

notice  of  application    •••••••••  108 

granted  only  at  special  term  except  where  Otherwiae  allowed.  9002 

when  appellate  division  may  grant ....•••••••.4.«...»» 908 

alternative  writ  must  issue  first ••••••...  9004 

contents  of  writ   3004 

when  to  be  made  returnable 9ttt 

fuethod  of  service 9IK 

absolute  writ  to  issue  on  failure  to  make  return 9001 

'  ow  return  made    99r 

failure  tr   -..lake  return  niinishable  as  contempt y<g 

obiection  tc  .-ufficiency  of  papera  may  T  j  taken  h*  ^etnni .  2W 

motion  ic  set  . .side ^^00? 

when  verification   required  to  return • ^OBg 

adoption  of  judge*3  return  ^y  party  •*■..*.* 9000 

pleadings  are  nut  allswcd «*»••!. •«••••*•. •••ntc.  9090 
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INUEX. 

Proltlbltlon  —  Continued. 

I.  Alternative   writ  —  Continued. 

may  be  disposed  of  without  further  notice  at  term  where 

is   returnable 2009 

notice  of  hearing  for   subsequent  terms 2009 

where   hearing  to  be   had... 2099 

controverting    new    matter    in   return... 2U99 

order  for  trial  of  questions  of  fact  by  jury 2000 

final  order 2100 

II.  Absolute  writ. 

alternative  writ  must  issue  first 2094 

final  order  on  alternative  writ  may  award 2100 

to  issue  on  failure  to  make  return  to  alternative  writ 2096 

motion  to  quash  or  set  aside ...< 2097 

PromlisMory  Note*. 

See   "  Bills  and   Notes;  "   **  Negotiable   Instruhevts." 

Propertjr. 

defined •••••    .133 

ProTlalonnl  Remedies. 

See,   also,   "Arrest;"   "Attachment;"   "  Ikjunctioji;  •• 
*'  Receivers." 

not  impaired  by  removal  of  action  from  county  court 846 

gives   jurisdiction    ef   action 416 

not  affected  by  supplemental   pleading 544 

order  to  deposit  or  aeliver  property 717 

sheriff  may  take  property  for  deposit  or  delivery 718 

when  arrested,  injunction  and  attachment  not  to  be  granted  to- 
gether       719 

on  counterclaim  .  . 720 

appellate  division   may  grant,  when   applied  for  without  notice 

and    refused    below * 1348 

in  action  to  charge  joint  debtor  not  summoned  in  previous  suit.  lOsO 

security  not  required  in  action  by  state,  municipality,  etc 1900 

liability  of  state,  municipality  or  officer  for  damages  caused  by.  1990 

Pnbllc   Administrator. 

See  "  Suxbogate's  Court." 

Pnbllentlon. 

false  and  inaccurate  reports  of  proceedings  are  contempts....        9 

special   provisions   relating  to,  not  affected 3340 

computation   of   time    of .  .^ 787 

when   no  newspaper  published  in  countv 828 

where  printers  in  county  refuse  to  publish 3293 

affidavit  to  refusal  of  printer  to  furnish 3294 

affidavit   of   printer    to 928 

fees   of  printers 3317 

service  of  summons  by 438-441 

on   unknown   owners   in   iiartition 1541 

defendant  in  partition  cannot,  under  section  445,  defend  after 

judgment   by   default  on   service   by   publication 1557 

mode  of,   in  surrogate's  court 2632 

of  order  to  present  claims  of  creditors • 786 

of  general  rules  of  practice • 18 

ef  appoifltment  changing  place  of  holding  court... • 89 

1846 
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INDEX. 

Pabllcatlon  —  Continned. 

of  change  of  place  for  holding  court  in   New  York  citj 41 

of  appointment  of  special  and  trial   terms SSI 

of  application   by   discharged   t>ankrupt  to  cancel  judgment 1358 

of   notice   of   sale   of   realty KuS 

of   judgment   annulling   corj^oration ' INJS 

of  notice  of  pendency  of  ejectment  for  property  escheated,  or 

forfeited    for    treason ,  . . .   19TS 

of  notice  of  execution  of  writ  of  assessment  of  damages 2H* 

of  petition  for  discharge  of  person  imprisoned  under  executioa.  2396 

of  notice  of  application  to  change  name  of  corporation 2413 

of  order  to  show  cause  in  proceeding  for  voluntary  dissolutioa 

of  corporation 3424 

of  citation   from  surrogate's  court 252S 

of  advertisement  for  claims  against  decedents*  estates 26TT 

of  summons  in  action  in  N.  \ .  city  court 31'n> 

application  for  judgment  by  default  when  stunmoos  served  by..  1216 

Public  Fonda. 

order  of  arrest  in  action  for ....•••.     5^ 

action   by   taxpayer   to    prevent   waste 1$^ 

action  by  people   to  recover ••••••.  196B 

attorney-general   must   bring    1976 

must  be   in   name  of  people 19M 

stay   of   other   actions Id7<> 

may  be  brought  in   foreign  courts 1971 

title   vests   in   people  on  commencement 1972 

limitation 1<¥7S 

disposition    of    proceeds 1974 

application   by   municipality,    etc,    for 1975 

Public  Hcaltb  Law. 

joinder  of  causes  of  action  for  penalties  under 484 

Public  omccr. 

Sec  "  Officer." 

<!• 
^ncenfli  County. 

salary  of  court  clerk.... 8f 

compensation  of  court  crier •      ^ 

interpreters  in • ^ 

court   officers,   messengers   and   attendants   in w 

duties  of  court  officers,   messengers  and  attendants  in 96 

salary   of   court   attendants   in * 

appointment   and   compensation   of   stenographer 558,    35» 

compensation  of  judges  for  services  rendered  in  selecting  and 

drawing  jurors,   etc 1M4 

notes  of  issue  and  notice  of  trial  in 9** 

preference   on    calendar   in 795 

service  of  subpoena  from  N.  Y.  city  court  in 33» 

security  for  costs  in  county  court ^6^ 

mileage    of  jurors • 3314 

^no  "Warranto. 

writ   abolished • 19^ 

proceedings  by  information  in  nature  of,  abolished 1^ 

relief  to   be   obtained   by    action 1^ 

action  to  be  brought  in  name  of  people 1^ 

action  by  attorney-general  to  try  title  to  office.  .^ 1^ 

to  try  right  to   exercise  corporate   franchise 1^ 

to    forfeit   public   office,  civil   or  military IWa 

to  try  right  of  foreign  corporation  to  exercise  privileges 

within   state J^ 

i«inaer  of  relator  as  party  plaintiff IHB 

1846 


^mo  Wftrranto  —  Contteved* 

relator  to  give  security  for  cotti.  ete«.«*«.««»«..«*.»««.»*«. •  .  IMH 

compcnBation  of  attorney-general  vhen  relator  JotBed •*..  IMO 

right  of  claimant  to  office  may  be  tried  in  action  against  actual 

incumbent • ••••••....  1949 

order  for  arrest  of  i>er9on  usurping  office ••• 1949 

triable  of  right  by  jury 1960 

claimant  to  assume  office  after  judgment  in  his  favor 1951 

to  demand  books  and  oapers  after  judgment  in  his  favor.  19S1 

proceedings  to  obtain  books  and  papers 1962 

refusal  to  deliver  books»  etc.,  after  ouster  a  misdemeanor. •....  1962 

action  for  damages  against   usurper 1963 

all  claimants  to  same  office  or  franchise  must  be  joined 1964 

judgment  against  corporation  must  contain  perpetual  injunction.  1965 

temporary  injunction  in  action  against  corporation 1965 

witness  cannot  refuse  to  answer  incriminating  question  in  ac- 

tion  against  corporation 1965 

final  ju(^ment  of  ouster  from  office • 1966 

costs  on  jud^ent  of  ouster •••• 1956 

fine  may  be  imposed  upon  usurper  by  judgment 1966 

to  be  docketed 1966 

execution  to  collect • 1956 

collection  of  costs  against  corporation  from  officers  and  mem- 
bers  1967 

R. 
Railroad  CommlisiiloAera. 

to  approve  change  of  name  of  railroad  company. .......••.•..  2411 

order  changing  name  of  railroad  company  to  be  filed  with 2414 

Ilroad   Companies* 

Jurisdiction  of  countr  court  over 841 

residence  for  purpose  of  jurisdiction  of  justice's  court...  2869,  2880 

service  of  summons  from  justice's  court  on. 2880,  2882 

compensation  for  railroad  property  taken  for  public  use 3370 

judgment  foreclosing  mechanic's  lien  on  railroad  property 3410 

certain  employes  exempt  from  jury  service 1030 

superintendent,    conductor    and    engineers    exempt    frcm    fury 

service 1081,  1127 

proof  of  exemption 1082,  1128 

excepted  from  provision   for  voluntary  dissolution 7^'>l 

petition  bv.  for  change  of  name 241 1 

railroad  commissioners  to  approve  change 2411 

contents   of  petition    « 2412 

order  changing,  to  be  filed  with  railroad  commissioners. .  2414 


• 


sittings  of  court  may  be  private 5 

privilege  of  physician  in  actions  for S34 

Real  Prf»pertr« 

t.   GbNERAL    PKOVISXOlfl. 

defined. •••••••• • • JJJJ 

in  condemnation  law •» •••••«. 8358 

in  surrogate's  practice. 2514 

••owner"  defined 3398 

in  condemnation  law.  .  • • ••..••.. 3368 

••  distinct  parcel"  defined 8343 

••  improvement  "  defined 3398 

••  injury  to  property "  defined   3343 

••inheritance"  defined   in  surrogate's  practice 2768 

proceeds  of  sale  of  realty  of  infant  or  incompetent  deemed 

real  property ^2 

questions  of  title  excepted  from  lurisdiction  of  Justice's  court.  2868 
•aster  of  jurisdiction  in  justice's  court  on  answer  to  title  of 

real  property 2951-2958 
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DTOBX. 

Real  PropertT  ^  Continued. 

I.  GswssAii  FKOVisxoNS  —  Cotitisiiscd. 

8i>ecial  proceediuff  taanot  be  Ukea  to  recover  unlets 

allowed  ............* IflS 

awnmary   proceedings   to  recover   possession   of,   eee   "  Svm- 

KAIT  PaOCBBDXiKM  TO  DUfOtSBSt." 

action  to  recover,  see  *'  Ejsctmbnt." 

judicial  sales,  see  "  Sali  of  Rial  PiopntTT." 

proceedings  to  sell,  etc.*  property  of  Infant,  incompetent,  or 

corporation,  see  "  Sals  or  Rbal  Profbett." 
Hens  on,  see  '*  Liens." 

limitation  of  actions  for. 3a2-3i3 

action  to  establish,  etc.,  lien,  triable  in  county  where  property 

situated   

relating  to  property  without  the  state,  triable  where 

party  resides  Jft2, 

service    of    summons    by    publication    in    actions    affecting 

title  4S8,    4» 

joinder  of  causes  of  action  relating  to 484,  \f^ 

filing  of  notice  of  attachment 6^ 

cancellation  of  notice  attaching 711 

mistake  in  description  cured  by  itidgment  on  verdict,  etc 751 

action  to  compel  conveyance  by  infant  or  incompetc&t 2SC 

judgment 2S47 

arbitration,  claim  in  fee  or  for  life  not  subject  of 23tS 

estate  for  years  may  be  subject  of • •  230 

controversy  as  to  partition  tnay  be  suM^ct  of • .  9K 

controversy  as  to  ooundarlea  may  be  subjeet  off.  ••.••.  ag 

admeasurement  of  dower  may  be  subject  of 2965 

power  of  receiver  to  hold 716 

sale  of,  by  sheriff  on  execution  after  attaehtaent.  •«•.•%...•.•    166 

sheriff  may  convey,  by  order  of  court .*.«• • •••     718 

how  sold  pursuant  to  direction  ol  judgment «.•••• 1212 

tecurity  by  referee  appointed  to  sell  real  property .•..  1213 

oonveyanee   cm   sale  under  judgment  or   exeeutlMi  to  state 
name  of  person  whose  interest  is  sold* •• •••••  1214 

IX.  ACTXOK   to  DttSaMXHK  CLaIH   tO. 

provisions  apply  to  corporations  and  assodatioiil •••....  16S6 

what  claims  may  be  determined  in. • •«.  1638 

who  may  maintain  action • 1C38 

Srhat  must  be  alleged  ixi  complaint. ...  • 1689 
emand  for  judgment •.•.•••••• 163S 

triable  in  county  where  property  situated 06 

dismissal  with  costs  on  proof  that  plaintiff  not  In  possession..  1810 
defendant  may  plead  title,  etc.,  and  ask  affirmative  relief....  1641 

procedure  when  defendant  pleads  title,  interest  or  lien 10«S 

judgment  for  ^defendant  on  claim  in  reversion  or  remainder. .  186 
execution  on  judgment  for  defendant  on  claim  In  reversion  or 

remainder IttO 

judgment    awarding   defendant   possession   and   damages  for 

withholding. 1«« 

Judgment   for  plaintiff 184S 

effect  of  judgment  «« ••. 1641 

new  trial  not  of  right 1641 

Dew  trial  discretionary  within  one  year.. ..,.•. 1646 

new  trial  when  party  under  disability 1<U6 

when  evidence  on  first  admissible  on  new  trial 1644 

perpetuating  evidence  and  proofs  In •...•• I64i 

claim  of  dower,  action  to  determine •• 1647 

prayer  for  admeasurement • 1848 

denial  of  defendant's  claim  and  demand  that  she  b« 

barred 1648 

action  to  determine  validitv  of  will  of  real  property. . . . . .  .^.  IWB 

additional  allowance  to  plaintiff •....•••. 

ooni^tatatiofi  of  additional  allowanot «•«••• 


Real  Property  —  Continued. 

III.   PnPBTVATIlfG  TEBTXMONY  A3  TO  tlTUb 

tefttiinony  mAy  ht  feceWed  in  action  involving  title  to  roaltt*  1688* 

inability  of  witness  to  attend  must  be  shown 1688a 

doenmentary  evidence  not  affected  * < 1688b 

mode  of  introdttcing  testimony  *  * « 1688c 

objections  may  be  taken  at  trial * . « 1688c 

who  may  appfv  for  taking  of  deposition y 1688d 

contents  ot  petition  i..t i 1688e 

notice  of  application  ^ 1688f 

tpppintment  of  referee * •  •  1688f 

notice  of  hearing  before  referee 1688f 

proof  of  notice  of  hearing •  •  •  •  l688g 

adionrnments  of  hearing < 1688g 

gubpoenas  to  witnesses 1688g 

COttipelling  attendance  of  witnesses 1688g 

mode  of  examination    1688h 

refusal  of  witness  to  answer. 1688h 

tftlthenttcatioii  of  deposiJon   1688h 

deposition  to  be  filed  and  recorded 1688h 

.'gditist  Whom  deposition  msiy  be  used  as  evidence < .  16881 


1.   GbHERAL  PR0VISI0K8. 

:Ierk  of  courr   etc.,  -^oi   o  be  appointed  In  New  York «..  90 

limitation  of  action  against,  to  recover  chattel ^S 

appointment  before  judgment  718 

on  counterclaim 720 

by  or  after  judgment 713 

pending  appeal   713 

m  judgment  creditor's  actioil j  1877 

as   successor   to   executor   {xrnding  action    for    partition 

or  distribution  or  to  construe  or  establish  a  will 1860 

rderence    on    application    for    appointment 827 

"property"  includes  rents,  income  and  increase  of  propert;  .  713 

notice  oi  application   for 714 

appointment  of  temporary  receiver  without  liotice 711 

appointment  without  notice  in  foreclosure ...» 714 

removAl  of «... 7iri 

bond   of    .< » *....<.....«< 7ir> 

increasing  security 71o 

accounting  by « « • 71.^ 

aotiqe  to  surety  of  iMCounting * 71?> 

petition  by  surety  to  be  relieved  •»...... K12 

revocation  of  appcintnient  for  failure  to  give  flew  bond S12 

power  to,  hold  redl  property  < .  > «... « «...  7?.C 

on  death'or  removal,  successor  may  continue  action.  •«.......  tf^O 

substitution  of  successor  on  death  or  removal , 706 

may  file  notice  of  appointment  and  ownership  of  judgment. .  120o 

may  consent  to  insolvent's  discharge  under  judge's  order....  2153 

leave  to  sue  upon  official  bond 1800 

oummisaitmi   i. ««....«.«.»..  i. ... «.«,.,«.... .  3820 

muy  include  cost  of  bond  in  commissions.  ..••...*«  1 1 ...... .  .^.^20 

II.    Of   CORPORATIONS. 

m  what  ca^es  appointed  for  corporation « . » 1^10 

When  appointed  for  educational  institution « 1810 

apoointment  of,  for  foreign  corporations «...  1810,  1812 

notice  of  application  for  appointment  of  receiver  of  cort^orate 

property    1810 

■n'Oititfnent  of,  by  judgment  annulling  corporiitlott 1801 

m  Action  to  dissolve,  appointment  of  temporary 1788 

pawtT  Of  temporary  1788 

boiirt  may  confer  additional  powers  on  temporary 1789 

flppoifltmetit  of  permanent 17S8 

powers  of  permanent • 1788 
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INDEX.  . 

Reoetverii  —  Continned. 

II.  Of  cokpdrat  iom  5 -— Continued. 

voluntary  <Ui  solution,  appointment  of  temporary  in  proceed* 

inga  .  . 242S 

power!  of  temporary 242S 

appointment  ot   permanent   2429 

confirmation   of  acts  of    2^29 

relief  from  omissions  and  defaults 2429 

commissions  of 2431a 

final  accounting  of   2431b 

duty  of  attorney-general  as  to  final  accounting 2131b 

III.  In  supplementaky  proceedings. 

appointment 2464 

notice  of  application  for  appointment. 2464 

when  appointed  without  notice   2464 

notice  oi  application  to  other  creuitors 2465 

only  one  to  be  appointed ...» 246^ 

order  extending  prior   receiveri^ip 2466 

w^hen  property  vests  in  receiver 2468 

relation  back  of  title  to  personal  property 2469 

non-resident  not  to   be  apnointed 2469 

removal    on   becoming   non-resident 2469 

record  of  orders   appointing    2470 

subject   to   control    of   court 2471 

jurisdiction  of  justice's  court  over  actions  by 2865 

Reooirnlxance. 

power  of  county  court  to  remit  forfeiture 350,    351 

now  forfeited 1965 

action    by    attorney-general    19«8 

judgment   for  peonle   on 1966 

district  attorney  to  pay  ovr  collections  on 1967 

to  render   account  of  collections 1968 

action  on,  to  be  brought  in  name  of  people 1864 

Records. 

I.  Of  documents,  conveyances,  etc. 

must  be  in  English,  abbreviations • 28 

amendment  of 72T 

of  certificate  of  sale  of  real  property  on  execution..... 14S9 

effect  of  recording  certificate  of  redemption  of  real  property 

from  sale  on  execution 1470 

judgment  in  partition  may  be  recorded  in  each  county  where 

lands  are. 1996 

of  notices  of  li»  pendens 1643 

judgment  vacating  letters  patent  granted  by  state  to  be  noted.  1960 

of  discharge  of  insolvent  debtor. 2181 

of  order,  etc,  eicempting  insolvent  debtor  from  arrest  or  im- 
prisonment  2196 

of  assignment  on  discharge  of  debtor  from  imprisonment  on 

execution SHI 

of  order  appointing  trtfstee  of  property  of  criminal  prisoner. .  2226 

of  affidavits  of  sale  under  foreclosure  by  advertisement 2386 

of  order  chan^n^  name  of  corporation 2414 

of  orders  appointing  receivers  of  judgment  debtors 2M7,SI10 

books  and  indices  to  be  kept  by  surrogate 2486, 2tf7 

of  wills  proved  elsewhere  vyithin  state """'^ 

probated   wills  of  real   property  may  be  recorded  as  deeds.. 
executor,  etc.,  must  cause  will  of  real  property  to  be  recorded 

in  each  county   where  realty  situated 

wills  to  be  indexed  when  recorded  as  deeds <.. 26S4 

fees  of  clerk  or  register  for  recording  wills  as  deeds 2634 

decree  of  probate  of  heirship  may  be  recorded  as  deed 2flBT 

decree  vacating  or  modifying  decree  of  probate  of  heirship.. « 


INDEX, 

Record*  —  Continved. 

I.  Of  documents,   conveyances,   etc. —  Continued. 

feet  for  recording  instruments. ••  • •••••••.. «  8904 

II.  AoiflSSIBILXTT   AS  SVIDKMCI. 

subfHBna  duces  tecum  to  produce 866 

original  entry  of  marriage   or  certified  copy  is  presumptive 

evidence.  028 

certified  copies  of   papers  filed  or  recorded  in   public  offices 

presumptive  evidence 033 

certified  copies  of   papers  filed  or  recorded   in   town   clerk's 

office  presumptive  evidence.   . 034 

record  of  conveyance,  or  certified  copy,  is  admissible 035 

is  not  conclusive 036 

not  admissible  when  proved  by  oath  of  interested  or  in- 
competent witness 036 

transcript  from  docket  book   of  justice  of  peace*   subscribed 

and  authenticated,  is  evidence 030 

certified  copies  of  records  of  federal  courts  admissible  in  evi- 

dence 043 

of  documents  on  file  in  federal  offices  are  admissible  in 

evidence.  .  • 044 

certificate  of  director  of  census  to  population  is  admissible  in 

evidence. 044 

of  weathet  bureau  observations  admissible  in  evidence 044 

of  transfers  of  vessels  admissible  in  evidence 045 

exemplification  of  record  of  conveyances  without  the  state  ad- 
missible in  evidence   047 

authentication  of  copies  of  records  of  foreign  courts 062 

oral  proof  of  copy  of  record  of  foreign  court 053 

statutory  provisions  do  not  declare  effect  of  forei|pi  record. .     054 
In  New  York  city  and  county  are  presumptive  ^evidence  after 

twenty  years 955 

authenticated   copies  of   records  of  public  office   of    foreign 

country  admissible  in  evidence 056 

form  of  certificate  to  copies,  etc 057 

certificate  to  copies,  etc.,  must  be  sealed. 058 

certified  conv  for  use  in  spmc  conrt  need  not  be  sealed 050 

official  certificates  of  search  admissible 021 

certificates  of  search  of  title  guarantee  and  abstract  companies 

admissible. 3256 

tummtes,  registers,  clerks,  etc.,  to  make  and  certify  searches.    061 

may  be  proved  according  to  rules  of  common  law 062 

admissibility  In  evidence  of  record  of  wills  oroved  orior  to 

1785   .   . 2623 

i        admissibility  in  evidence  of  records  of  wills  proved  more  than 
admissibility  in  evidence  of  records  of  wills  proved  more  than  . 

thirty  years   2623 

of  discharge  of  Insolvent  debtor  is  conclusive  evidence  of  pro- 
ceedings  and    facts    2181 

in  register's  office  in  New  \k>rk  and  Kings  counties  not  to  be 

removed  on  subpoena    866 


• 


Included  in  term  "judge" 8343 

of  New  York,  may  change  place  of  holding  court 42 

Reeorder**  Court. 

See  '*  Utica,  Recorder's  Corar  of  thb  City  of;  "  '  Oswbgo, 
RaooioKa's  Court  of  the  City  of." 

Rodemptloii. 

on  Mle  of  real  property  on  execution,  see  **  ExECimoif.'* 
by  lessee  or  creditor  after  warrant  in  summary  proceedings  to 
dispossess 2206-22S8 

1851 
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IKDEX. 

Reference. 

I.  Who  may   bb  AProiirTBD  befbbbs. 

^ualifScations  of  referee   10B4 

judges'   clerks,   etc.,   not  to   act 1091 

several    referees   mav    be   appointed lOS 

persons  to  whom  all  parties  object  not  to  be  appointed,  ex- 
cept,  etc   1024 

Iudge  not  to  be  appointed  referee,  except  by  content 1US4 
udge  appointed  referee  by  consent  to  act  without  conpensa- 

tK)n 7!?,...  1034 

clerk  of  court,  etc,  not  to  be  appointed  in  New  York 90 

O    Whbn  repebencb  ordered. 

compulsory,  of  questions  arising  incidentally I'*'' 

to  take  an  account 1^? 

what  questions  may  be  referred  1^1? 

when  issues  to  be  referred  « *.  —  1^1' 

in  New  York  city  court , . .  1C13.  3ia» 

iHuct  to  be  referred  on  stipulation  of  parties 1011 

order  appointing  referee  named  in  stipulation  to  oe  entered 

of  course 1011 

ippointment  of  referee  when  not  named  in  stipulation 1011 

when  reference  is  discretionary  1012 

to  try  issues  remaining  after  Jury  trial  of  specific  questions..    9*2 

to  take  deposition  for  use  on  motion. ..«. ,....    8S 

of  hospital  physician 83fi 

of  questions  arising  on  motion  in  K.  Y.  city  court ,....  3IT2 

to  superintend  discovery  of  books  and  papers 9(^ 

to  make  examination  or  inquiry • fCT 

on  application  for  receiver,  appraiser  or  trustee *^ 

to  approve  undertaking  and  sureties  thereto. %^ 

to  assess  damages  on  application  for  judgment  by  defaitlt...  1215 

1216 

by  judgment  to  execute  it , .  1230 

on  judgment  for  defendant  on  counterclaim 515 

on   justification  under   undertaking   on   appeal   to   court    of 

appeals 1335 

to  ascertain  value  or  sufficiency  of  sureties  on  discharge  of 

attachment ..• 6B6 

to  examine  person  refusing  certificate  of  interest  in  attached 

propert^r. 651 

to  ascertain  damages  from  injunction 623 

sustained  by  third  person  by  injunction  order.. CM 

on   default  in  replevin 1729 

evidence  In  mitigation  admissible 5)6 

•o  application  to  perpetuate  evidence  relating  to  real  pro|>- 

ertr 16BSf .  leStc 

to  sen  real  property  under  direction  In  judgment 1343 

to  sell  chattel  under  judgment  foreclosing  lien itld 

to  report  on  account  ot  committee  of  incompetent 22tt 

of  apprtcation  to  sell  real  property  of  fnfant  or  Incompetfet..  2354 

of  proceeding  to  sell  corporate  real  property 3?*** 

to  inquire  as  to  liens  on  property  under  partition 15S1 

to  admeasure  dower    , li9T 

to  ascertain  amount  pavable  in  gross  in  satisfaction  of  dower.  16m 

liens  prior  to  sale  to  satisfy  dower 1621 

in  action  for  waste,  to  ascertain  interests  when  joint  tenant 

elects  to  partition    li^ST 

of  Issues  In  condemnation  proceedings 9317 

In  proceedings  to  enforce  Hens  on  vessels MSSk  M& 

of  proceedings  snnnlementary  to  execution...  ..,  2i42t  ?44S,  2445 

for  voluntary  dissolution  of  corporation 342S.  9118 

^  application  for  surplus  money  on  sale  under  foreclonre  by 

advertisement anff 

for  production  of  tenant  for  life  in  proceedings  to  Asoover 
toth. 7M,VB$ 
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INDiX 

Reference  —  Continued* 

II.  When   reference  ordered  —  Continued. 

by   surrogate'a  court  o£  qu^stiona  of  fact  to  take  testimony 
and  report , *.»* f * ^§36 

surrogate    cannot    refer    probate 2536 

of  New  York  may  refer  questions  to  assistar.t 253j9 

by  appellate  court  on  appeal  from  surrogate's  court... ..«. .  2763 

in  proceeding  in  surrogate's  court  to  take  testimony  of  infirm 
witness  in  another  county » 254 1 

III*   POWSSS  AND  DUTIES  OF  BBriltKSS;    PROCIDUKI. 

referee  to  be  sworn ...•.»••••,..,•.••• » « •  1016 

terms  of  oath 1016 

who  may  administer  oaths 1616 

waiver  of  oath 1016 

oath  of  referee  to  admeasure  dower 1008 

failure  to  take  oath  cured  by  judgment  on  report,  eto 721 

procedure  before  several  referees 1026 

powers  when  there  are  several  referees 1026 

general  powers  of  referee ,,.,.......•   1018 

power  to  allow  amendments •., 1018 

may  issue  subpoena , 854i  1017 

copy  of  pleadings  and  papers  to  be  furnished  on  trial *  >  1018 

procedure  on  reference  of  disputed  claim  against  decedents* 

estates , ,.  2718 

publication  of  notice  to  prove  liens  on  property  under  parti* 

tion 1561 

termination  for  failure  to  file  report , 1019 

retooval  of  referee  to.  admeasure  dower. 1606 

powers  ot,  anu  procedure  betore  referee  appointed  by  surro- 
gate  2636 

referee  of  df<putcd  claim  against  decedents*  estates....  2718 
summary  punishmei  t  of  contempt  in  presence  of  referee....  2267 
referee  may  make  urder  to  show  cause  or  issue  warrant  to 

attach   for  contempt.  . 3273 

referee's  order  or  warrant  in  contempt  may  be  returnable  be- 
fore referee  or  court 2272 

power  of  referee  on  order  or  warrant  in  contempt  returnable 
before  htm 2272 

IV.  Report;    judgment,  etc.     See,  also,  *'  Kkport." 

••  report  "    defined    33-13 

to  be  made  and  filed  within  si^ty  days luxO 

must  sute  facts  and  conclusions  and  direct  judgment H)l2 

requests  for  ruling  of  referee 1028 

on   reference  of   whole   issue,   report   stands   as   decision    of 

court 12!2*i 

entry  of  judgment  on  report  when  whole  issue  referred. .....  1228 

judgment  after  reference  to  determine  specific  questions  of 

fact. 1226 

interest  from  time  of  making  report  to  be  included  in  judg- 
ment   1235 

report  to  be  inserted  in  judgment-roll 1 2^7 

motion  for  new  hearing  of  interlocutory  reference. ; .  1232 

Ift  matrimonial  actions,  testimony  and  proceedings  to  be  ecrti- 

fied  to  court  with  report 1220 

.    Judgment  to  be  rendered  by  court ,  1229 

confirmation  of  report  of  referee  appointed  by  surrogate....  2536 
proceedings  for  trial  of  remaining  issues  where  part  referred.  1014 
motion    for  new   hearing   after   trial    of   specific   questions  by 

referee    1004 

notice  of  exceptions  to  report  of  referee 9M 

13S3 


r 


IKDEX. 

Reference  »  Contimied. 

V.  Fees  and  expenses;   costs. 

?:eneral  provisions  as  to  fees 
ees  of  referee  in  surrogate's  court  same  as  in  supreme  court.  2T3l2 
expenses  of  reference,  on  justification  on  undertaking  to  court 

of   appeals   1335 

of  referee  to  superintend  discovery  of  t»ooks  and  papers.    N)7 

fees  of  referee  of  real   property 3297 

commissions  on  distribution  of  proceeds  of  sale  of  real  prop>  

erty   3207 

ReventM  of  the  lJnlTer«ltr. 

petition    for    dissolution    of   educational   institution...... 1SC4 

appointment  of  receiver • 1510 

HevlMter. 

subpcena   duces   tecum   to   produce   record 86B 

in  New  York  and  Kings  counties  records  not  to  be  removed  on 

subpoena   MS 

official  records  of  register  of  New  York  county  presumptive  evi- 
dence after  twenty  years 955 

maps  and  surveys  on  file  in  New  York  county  are  presumptive 

evidence  after  twenty  years 9C5 

to  make  and  certify  to  searches 961 

misdeameanor  to  refuse,  neglect  or  delay  to  make  search 961 

salaried  registers  to  account  for  and  pay  over  fees 2C28S 

fees  of S306 

Relator. 

when  to  be  joined  as  plaintiff \9ti 

to  give  security  for  costs,  etc .^ 1996 

compensation    of    attorney-general    when    relator    joined    with 

people 19M 

writs  must  show  that  they  are  issued  on  application  of 1991 

costs  may  be  awarded  against • g^ 

when  required  to  give  security  for  coftt S379 

ReltvioiiM  Corporations. 

proceedings  to  sell,  mortgage,  etc.,  realty,  see  "  Sale  op  Real 
Property." 

jurisdiction  of  county  courts  oyer  proceedings  to  sell  realty 340 

not  subject  to  judicial  supervision 1**>4 

to  action   to  dissolve  corporation I**n4 

to  action  by  people  to  annul  corporation ISM 

excepted  from  provisions  for  voluntary  dissolution  of  corpora- 
ls tions 2431 

Remaindermen* 

action  by,  for  partition  subject  to  estate 1533 

necessary  parties  in  partition 1S3S 

division  in  partition  among 15^^ 

action  against,  to  determine  claim  to  real  property ICV 

may  plead  estate   in IMl 

proceedings  when  defendant  claims  in  remainder 1^^ 

may  sue  for  damages  to  inheritance 16GS 

nay  maintain  ejectment  after  judgment  against  tenant  in  posses- 
ion  .^ KIW 

Testing  of  contingent  interest  in  trustee  for  Insolvent  debtor. . .  2177 
proceedings  to   discover  death  of  tenant  for  life,   see  **  T  its 
Tenant." 

Remlttltnr* 

from  court  of  apDCalt. .••a*.*.. •••••••••••••••••••••  .••    IM 

Removal  of  Action.  _,^    ^^    _,„ 

from  N.  Y.  city  court  to  supreme  court. ......•••••  S19.  319a,  3iw> 

to  supreme  court   on   disability   of  county   judge 3C 

from   county   to  supreme  cou***^  to  change   place   of  trial 343 
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Reaaoral  of  Aetton -— Continiied. 

from  jnstloe't  to  county  court  of  Kinn «.  .«'.••» •  ttt4 

to  county  court  from  local  courts  of  Utica,  Hudson  and  Oswego.  8200 

to  supreme  court  for  consolidation 818 

of  original  action  to  court  where  cross-action  pending. ••• 700 

effect  of  order  of  removal  from  county  court 344 

appeal  from  order  removing  action  from  county  court........     344 

stay  to  permit  removal  from  county  court •     345 

process,  undertakings,  etc.,  not  impaired  by  removal  of  action 
from  county  court ••.•••••.. ••••.•• •    346 

Senaaelsier  County* 

jail  liberties  for •••••••••••••••••••••••••..     14S 

Rei&ta. 

included  in  term  "  propert^^ " 713 

stay  of  judgment  for»  pending  appeal  stays  also  dispossess  pro- 
ceedings  1310 

part  of  damages,  in  ejectment. .....••  1407,  1631 

adjustment  of,  between  parties  to  partition 1588 

when  assets  in  hands  of  executor,  etc •«,  2672 

apportionment  of,  on  death  of  person  interested ..••....  2674 

Roplewln. 

I.  JuftisDicTioN  OF  Acnoir. 

jurisdiction  of  county  court.. «, • 840 

of  N.  Y.  city  court 815,    316 

of  city  court  of  Yonkers 8202,  3204 

acquired  by  seizure  before  service  of  summons • 1603 

o 

II.  When  action  mat  bb  bbouoht. 

when  action  cannot  be  maintained 1009 

second  action  for  same  cause  not  to  be  maintained  after  judg< 

ment  awarding  possession  to  defendant 1601 

action  by  assignee • 1602 

not  affected  by  failure  to  replevy 1718 

notice  of  abandonment  of  claim  to  part  not  taken 1710 

cause  of  action  survives  death  of  party 1736 

order  of  arrest  in  action  of..... •.......•     540 

bail  to  procure  discharge  from  arrest  in  action  of ..•••     675 

III.  Limitation  ov  actions. 

in  general • • ...••  882 

actions  against  executors,  etc • 383 

computation  of  period  of  limitation  of  actions  by  executors, 

etc 382 

period  occupied  by  suit  to  recover  property  excepted   from 

period  of  limitation  of  action  against  executor. 408 

IV.  Trx  bbqvzsxtion;  xxbcution  thebbop. 

right  to  replevy  when  order  of  arrest  has  Issued. ..•• 1714 

requisition  to  sheriff  in  replevin 1604 

from  N.  Y.  city  court  to  be  executed  by  sheriff • 38& 

^davit  for  requisition  before  service  of  summons 1605 

after  service  of  summons 1606 

to   replevy   several  chattels 1607 

agent  or  attorney 1712 

replevy  of  part  if  whole  not  found 1608 

plaintiff's  undertaking  for   1600 

execution  of  requisition  by  sheriff.......... 1700 

talcing  when  chattel  ij  in  building  or  tnclosure 1701 

replevied  chattel  kept •..•.•«•••••••••••  1702 
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IV.  Thb  requisition;  EXB6VtM4  TBaaoF«>< 
dtUvtrj  of  thtfttttl  by  sktriff . .  4 .  <  •  * « . 
exception  hf  defendant  to  Mir«till«  on  ^iitilPs  ttftdtftaidnff'  ik 

juttjfi««tioii  pf  ttlfctlM  on  pkititiirt  ttndertiddnt 7? .  IHC 

pmeedinA  b/  delcAduit  u  r0clidJtti«4« * 17%* 

affidarit  by  agent  or  attoftMy  for  fiCttm  of  chAttd  to  de- 
fendant  '•<<*.».«#**.«*.#.««.**«.,..,      ,  1712 

ttndcrtfeking  by  defondaftt  to  ftclAin..,« ',',.'/,'/]'".'  17^ 

notice  of  juatifieation  of  siarotiea  on  defendtdt'a  trndertakuff.  ITIi 

when  and  how  sureties  to  justify. I7fi' 

to  whom  sheriff  must  deliver  chattel.  ...•.,,,.*.. .^]imi*/.  yfk 

penalty  for  wrong  delivery  by  sheriff ".  17«C 

iwimd  r«ilil8Wdfl  ftjf  jiart  df  chattels  not  taken iT.^. 

return  of  proceedings  by  sheriff 17U 

compelling  sheriff  to  make  return 1715 

paper*  oti,  to  b«;  ifiAdt  part  of  judgment-roll .'. .  .V.  UK 

to  be  furnliried  to  oouft  or  referee  at  trial 171" 

exemption  of  exhibits  at  cfxhibitions. . . « 14'>4a 

V.  Claim  or  titlk  bt  tttiw  pflaaolf. 

affidavit  by  claimant.   «    •..••.•««.4.«...«.««.t««*..  I«tS 

demand  for  indtnttilty  to  sheriff » •.<.*...  Ip^' 

delivery  for  failure  to  indemnify 17^^ 

action  by  claimant  against  sheriff  for  taking •.••••••...  1TI(1 

indemnity  to  sheriff  against  action  by  doinont* •••«•••  ••...•  IJll 
affidavit  of  claim  by  agent  or  attorney. .«• ••««...4...*  171^ 

VL  Flbabimo. 

joinder  of  causes.  •  » 484,  16W 

title  of  party.  ..*...  ^ - lT2i» 

allegation  01  wrongful  taking  in  complaint..... ITZl 

of  wrongful  detention  in  complaint* 1721 

allegation  in  complaint  of  dopraciation  of  chattd  by  dofend- 

ani , ,. 1T22 

defendant  may  plead  tlUe  in  tbird  parson 173^ 

interpleader  in.  .  .  , 4 830 

allegation   of  possession  of  land  on  whicb  chattel   waa   dis- 
trained doing  damage. • 172^ 

Vll.    TmAL;     JUDOMEITT,    tfC. 

tctidh  to  recover  chattel  distrafned,  triable  where  canso  arose.   963 

Issues  of  iMt  triable  by  jury 968 

joinder  of  claimants  on  motion  of  defendant 8S 

damages  for  depreciation  of  chattel  bv  defendant » 17?2 

notice  by  defendant  of  demand  for  juogment  for  ratnm ITS 

verdict  to  state  damages  recoverable «...«..« 173S 

volue  of  property  not  lield  b^  luccetaf ul  party. ^'^ 

need  not  state  value  in  certain  cases 17?^ 

m«y  award  distinct  chattels  to  different  portito 1712^ 

ascertaining  dfluaaages  on  default   ..««..* • ITS? 

final    judgment   when   distinct   chattels   awarded  to   different 

parties ...•• ••• •..  179 

final  judgment 1T9* 

Hell 173^ 

docketing. 1730 

execution  msy  fsstte  oti  judgment 3340 

contents  (if  exectition  .., 1731 

sheriff's  noi**^  to  ♦sVe  chattel  in  cjceciltion 1732 

when  plaintiff  entitled  tO  costs  of  course S23S 

Vlll.  Action  on  undektakiko. 

on  entry  of  order  of  abatement. .i. *..*..*•.......•... IT9I 

may  be  maintained  on  return  of  execution  unsatiafiod.......  I'HR 

Sbcriff^s  retnm  presumptive  evidence  of  bfeaah  of  condition.  1734 
[estruction,  etc.,  of  chattel  no  defence .« 1735 

responsibility  of  sheriff  for  sufficiency  of  sureties. ITOft 

delivery  of  undertaking  hv  sheriff UV 
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RepleTin  —  Continited* 

IX.  In  justices'  courts. 

in  N«w  York  mutilcipal  court....«««. ••••••«••«•••«••  9910^  8211 

in  Albany  city  court  « <« 8^10,  3211 

In  Troy  justicM*  courts 8310,  8211 

jurifldiction  of  action   « 2862 

when  action  mMj  b«  brougllt <•.« « 2819 

requisition  to  issus  concurrently  with  summons 2820 

requisition • .4*. .....  2921 

execution  of  requisition < . .  2922 

serTice  of  stinimonSj  iiffidavit  and  requisition  on  defendant. . .  2922 

return  of  constable •  8003 

exertion  by  defendant  to  sureties  on  plaintiff's  undertaking.  2924 

proceed! Ags  by  defendant  to  reclaim  chattel 2925 

justification  of  sureties i . . . «  8886 

to  whom  chattel  to  be  delitered « 2927 

penalty  for  wronif  delirery  of  chattel i,. ^..4.  2928 

claim  of  title  by  third  person i 2929 

defendant's  answer  may  demand  judgment  for  return.......  2980 

pmceedings  when  summons  not  personally  served 2932 

action  not  affected  by  failure  to  replevy 2288 

^lamages  for  injury  to  chattel It22,  2030 

verdic* 1728,  2931 

final  judgment;  docketing,  ^c I7d0,  2931 

docketing  transcript  of  jtldgroent  for  delivery 8011 

issuing  execution 3038 

execution  on  judgment  for  delivery 1878,  1731,  2031 

action  on  undertaking 1788-lltt,  9b1 

ft«piy. 

demurrer  to,  see  "  Dbmurrss." 

to  counterclaim;  contents. •••••••••••  CH 

judgment  on  failure  to  reply.. 615 

to  new  matter  in  avoidance 516 

several  avoidances  may  be  set  up  in 517 

each  avoidance  must  be  senarately  stated  and  numbeted 517 

allegatioii  ncn  denied  by,  deemed  true 622 

new  matter  in,  deemed  ccmtrovetted * 522 

striking  out,  for  disobedience  to  order  for  discovery  of  b<H)lit, 

etc.  .  .  ts*..*' r";*'j * ^^ 

limitation  of  action  must  be  pleaded  In • *•»••.••    418 

Report  of  Referee. 

See,  also,  "  RsrERBifefe,  IV." 

defined     8848 

to  be  made  and  filed  within  sixty  days 1019 

termination  of  reference  for  failure  to  make  and  file 1019 

when  to  be  filed  in  actions  for  divorce,  etc 1774 

10  specify  single   damages  and  direct  judgment   lor  oouoie  v. 

treble.      .  .7 1020 

on  trial  m  demurrer,  to  direct  final  or  interlocutory  judgment 

-o  be  entered  1021 

rteetl  not  find  facts 1021 

may  direct  final  judgment  on  failure  to  plead  anew  or 

amend  under  leave  in  interlocutory  judgment lOftl 

on  trial  of  whole  Issues  of  fact,  what  to  contain I02S 

must  state  tacts  found  and  conclusions  of  law  and  direct  judg- 
ment   1022 

to  award  costs  ^ 1022 

requests  for  ruling  of  referee 1023 

notice  of  exception  to 994 

exception  to  finding  of  fact  not  supported         evidence 998 

case  not  required  on  an  appeal  on  except  to  report 906 

judgment  on  appeal   1022 

itands  as  decision  of  court  when  whole  issue  referred.. .,  " 
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Report  of  Referee  —  Continued. 

entry  of  Judgment  on,  when  whole  issue  referred 

interest  trom  time  of  making  to  be  included  in  judgment 1285 

to  be  inserted  in  judgmcnt-r<^l 12X1 

ill  matrimonial  actions,  testimony  and  proceedings  to  be  certified 

to  court    

judgment  to  be  rendered  bv  court  only 

In  eiectment  to  state  nature  of  plaintiflra  estate 1B19 

randition  of,  on  alternative  mandamus 2083 

In  proceeding  for  ▼oluntary  dissolution  of  corporation 24^ 

CO  trial  of  issues,  in  condemnation  proceedings 3367 


of  newspapers,  exempt  from  jury  senrice liM,  lOSl*  119 


of  court  of  appeals,  see  "  Statb  Rspobtbb." 

of  supreme  court,  see  *'  Suprbmb  Court  Rbtoitbl" 

of  proceedings,  false  and  inaccurate  are  contempte 0 

report  of  cases  admissible  to  prove  common  or  unwritten  law  of 
another  state  or  country   W2 

Res  Adjndlcnta. 

final  judgment  of  court  of  didmt. • 2Bf 

judgment  of  dismissal  not  a  bar  unless  on  merits 1206 

collusive  judgment  not  a  bar  to  action  for  penalty  or  forfeiture.  1896 
final  order  in  summary  proceedings  to  dispoasesa  not  a  bar  to 
ejectment •••••• ••••••••••••• 

ReM»««» 

of  property  or  person  in  custody,  a  contempt • •••      14 

sheriff  liable  for.  after  arrest  ot  defenduit. "** 


sheriff  may  command  power  of  county  to  overoome.., •  ••    101 

names  of  resisters  to  be  certified  to  court lOB 

refusal  to  assist  sheriff  is  misdemeanor • 106 

of  warrant  or  precept  in  habeas  corpus. ••.. 9080 

of  mandate  of  justice  of  peace... •••• • SIS' 

RestltutloB. 

when  defendant,  served  by  publication,  defenda  after  final  judg- 
ment      4A 

on  granting  new  trial  • 1009 

when  judgment  vacated  or  set  aside 1202 

.  on  reversal  or  modification  on  appeal 1328 

li  on  certiorari 2133 

upon  reversal  of  final  order  in  sununary  proceedings  to  dts- 

'•  possess 2aW 

Jf  of    decree    or    order    of   surrogate's   court 2761 

^  on  discovery  of  assets  after  sale  of  real  property  for  decedent's 

debts.   2118 

on  reversal  on  appeal  from  justice's  court 3068 

interest  on  judgment  of 1211 

undertaking  for,  on  judgment  by  default  when  summons  served 
by  publication. • • 1216 


joint  tenants  may  maintain  action  In  partitlott.. •.••.••.. 1^ 

reversioners  to  be  made  parties  in  partition 1588 

division  in  partition  among  reversioners 1553 

action  against  reversioner  to  determine  claim  to  real  property.  1538 

proceedings 1613 

grantor  of,  may  maintain  action  for  waste. 165^^ 

reversioner  may  sue  for  damagen  to  inheritance IWT* 

may  maintain  ejectment  after  judgment  against  tenant  in 

possession 1686 

jtitlim:  of  contingent  interest  in  trustee  for  insolvent  debtor. . .  2177 
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INDEX. 

of  actions  and  special  proceedings,  see  "ABATsmurT  amb  Rs* 

VIVAL.'* 

RevocsitiOA. 

of  letters  of  administration,  see  **  Lkttbxs  of  ADiCiHlsnATl<M|.'* 
testamentary,  see  '*  Lsttbib  Tsstamxmtakt." 

of  probate  of  will,  see  **  Wills." 

Ricliinond  Comitr. 

attendants  and  messengers,  how  appointed 95 

duties   and   salary   q{ 96 

county  court   stenograpnei«   how   appointed 359 

compensation  of  judges  for  services  in  selecting  jurors,  jctc. .  .1044 

security  for  costs  in  county  court 3268 

Rlrern. 

place  of  trial  of  actions  for  penalties  for  offences  committed  on.     983 

Raebeater,  Manlclpal  Court  of  the  Cltj-  of. 

is  not  a  court  of  record 3 

appeals   from,   how   taken 8227 

of  summary  proceedings  to  dispossess 2234 

provisions   made   applicable    to 3226 

Rocklmnd  County* 

allowance  to  grand  and  trial  jurort..,** • • •  8814 

mileage  of  jurors • •••••••••*•••••••••••••••.••  8814 


^ 


of  court  of  appeals ••••••••••••••••••• 198 

power  of  appellate  division  to  make.. ••«••• •• 220 

calendar  rules  in  Erie  county  ••..••• ••••«•••••• 235 

power  of  court  of  claims  to  make. •••••••.•••••••••••••••••••  266 

of  city  court  of  New  York 828 

regulating  arrest  in  marine  causes  In  N«  Y.  city  court 8177 

for  admission  of  attorneys • ••••••••••••••• ••  193 

for  examination  of  attorneys •• •  56 

changing  rules  for  examination  and  admission  of  attorneys. . . .  57 

exemption  of  graduates  from  clerkship • • 68 

Gbnsral  rules  of  fkactick. 

how   made   and   revised 17 

must  be  published 18 

may  provide  for  preference  of  actions 791 

may   regulate   trial  of  issues 976 

for    calendars    977 

for  classificntiun  of  issues  ^ .^ 977 

to  regulate  discovery  and  inspection  of  books  and  papers 804 

set'lement  of  interrogatories   891 

mnking  and   settling  case  on   ai>neal.   etc 097 

ndticc   of   motion    for   leave   to   issue   execution   against 

decedent's    pronerty 1381 

to  provide  for  notice  ot  application  for  certiorari  to  review. .  212S 

8. 
Safe  Heiioalt  Comiinnlcm.- 

sgreement  with  sureties  for  deposit  with 818 

excepted  from  provision  for  voluntary  dissolution 2420 


iVnings  witiiin  sixty  days  not  reached  by  judgment  creditor's  ^^^ 

not  reached  by  'supplementary  proceedings ....  2468 

judgment  for,  enforceable  against  earnings,  trust  income,  etc...  13U1 

tele  of  Pereonsil  Property.  . 

uhdcr  foreclosure  of  lien  on  chattel. aiw 

of  perishable  goods  and  animals  attached.... ooj 

property  notwithstanding  stay  on  appeal JgAU 

in  justice's  court •    ••• ^A 

and  how  sale  on  execution  conducted •  • .  *«»• 

Xtfftif 
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INDEX. 

■•!•    of  Pergonal   Property  —  Gontlmied. 

inspection  of  property  talcen  in  execution 1384 

penalty  for  defacing  or  removing  notice  of  sale   1363 

title  of  purcbaser  on   execution  not  affected  by  sheriff's  omM- 

■ion  ot  notice 1386 

sheriff,  etc.,  not  to  purchase  at  sale  on  execution 13S7 

restitution  after  sale   , 1323 

on  reversal,  etc.,  not  to  affect  title  of  purchaser 132S 

sheriff's   fees    on S3C7 

Sale  of  Real  Property* 

I.  Gsvera;.  provisions. 

"  distinct  parcel  "  defined   ..,....,.., .., 330 

how  sold  pursuant  to  direction  oi  judgment 12t2 

referee  to  sell  under  direction  in  judgment 1242 

security  by  referee  appointed  to  sell  real  property  1243 

conveyance   on    sale   under   judgment   or    03(pcutioii   to   state 

name  of  person  whose  Interest  is  sold 1244 

judgment  directing,  may  direct  delivery  of  possession 16T5 

order  requiring  sheriff  to  deliver  possession   1673 

officer  making,  to  pay  taxes,  etc 1676 

judgment  to  be  entered  in  county  where  property  situated..  1677 

to  be  at  public  auction  ,,..,.,.......,.  1678 

notice    of    161e 

how  conducted 167S 

place,  when  realty  io  mora  than  one  aouatr 1242 

officer    making,    cannot    purchase 1679 

guardian  of  infant  party  can  only  purchase  on  behalf  of  ward.  IfTt 

limitation   of  action,  in   respect  to   property  ao  piirp)uise4-  1679 

Qredi^or's  gctipn  for  sate  9f  hoflleste^,  P»rt^  #Kempt.. ......  1402 

9ecurity  to  stay  judgment  for  sato  pt  rt^Uy  pea4>nc  app<*2 

to  court  of  appeals ».,..,.»..*., r  •  •>  •  1331 

Suspension  of  sale  o{  realty  pepoipg  appeal  from  refuaal  of 

speciflQ  performance.  •  •••»,*. .«.p,.«.«r.*«frf*f««**«>»*  1333 

ffftitution  after  salp  ,,,,...,,., ,,....,,.,. IW 

on  reversal*  etc.,  Qot  to  affect  title  of  purchaaer •-  133^ 

fees  of  refo-ee  on , ,  ^ . . , , ,.,....., 3297 

ommlMlona  of  referee  cm  diatHbuti?^  ot  prQcaed«« ,•••••••.-  Sgjl 

aherifira  fees  on   8307 

on  foreclosure,  final  judgment  to  direct  sale 1626 

fees  of  referee  on ,. •••....  8297 

See  **  FoaacLosuaE." 
of  lands  for  non-payment  of  dower  after  admeasurement....  1614 
lor  payment  of  dower  on  plaintiff's  consent  to  receive  gross 

sum 16:9 

to  pay  dower  may  be  free  from  or  subject  to  liens 1622 

report  of,  to  satisfy  dower  in  gross 16SS 

n.  On  IXECUTIOK.    See  "  Execution.** 

sheriff,  etc.,  not  to  purchase  at  sale  on  execution. 1387 

title  of  j)urchaser  at  sale  on  execution  not  affected  by  alieriff*B 

omission  of  notice •.••••••• 138S 

when  and  how  sale  on  execution  conducted 13S4 

penalty  for  removing  or  defacing  notice  of  sale  on  execution.  1385 
proof  of  lost  execution  or  writ  under  which  sheriff's  sale  of 

real   property   was   made  ., 96Ie 

IIL   PaOCEEDXNGS  FOE   SALE  OF  CORPOBATE  EEAL  FKOPEBTr* 

to  be  pursuant  to  provisions  of  code •••••••• 33M 

contents  of  petition 8391 

verification  of  petition   •••• • 8391 

hearing  of  application "** 

notice  of  application 

reference  to  take  proofs ,,,     __ 

order.  •  . *••.••.•.•.•..•..•••••••»■•«••«•••.  S39B 

appearance  to  onnose  annlication   •••..•••. SS9S 

notice  to  creditors  ci  insolvent  corporation ...•••••••••..,..  3394 

^^iVlvC    (/a     TlOlICC      •   •  •  *   ■  •  •■  a       ■  ••••»•••«  •***aooovooeo9#o%90Si 

power  of  cmirt  to  mak*  necesaarj -Ordera .•••••.. 

provisions  take  efTert^  ...••••••...•< 


INDEX. 
Sale   of  Real  Property  —  Comtiniied. 

IV.    PkOCEEDINGS    to    sell,    IIORTGAGB    Oft    LSASI    ntOntTT   OW   nttiOtt 
OR    INCOMPETENT. 

power  of  committee  of  incompetent  to  alien,  mortgage  or  di)^ 

pose  of   real  .  property . . . , 2SS9 

in  what  caaei  application  may  be  made , 2348 

not  to  be  sold,  leased,  or  mortgaged  contrary  to  devise  in  will.  2357 

application  to  be   by  petition*  ,,*,,.  t*, ».  ft*  ***» ■ » •  •  2849 

petition  to  be  by  guardian,  committee  or  relative,.,, ^  2340 

infant  over  fourteen  to  join  in  petition., 2349 

*       where  petition  to  be  presented* .  • » •,.•,.....,.., 2349 

notice   to   suoerintendent   of   state   institution. ,,.«., ,,,  2349 

contents    ana    verification    of    petition 2350 

when  application  made  to  avoid  action  of  partition....  2350 
application  to  sell  property  of  incompetent  to  be  made  only 

after  appointment  ot  committee » 2351 

bond  of  committee  of  incompetent 2351 

appointment  of  apeelal  guarittan  for  incompetent » . .  •  2351 

bond  of  special  guardian  for  incompetent 2351 

application  to  release  dower  of  incompetent  to  be  wade  )>y 

husband 2351 

when    committee   may    apply 2351 

husband  may  be  appointed  special  guardian  on  applici^lion  U> 

release  dower  of  incompetent ....,., 2351 

appointment  of  special  guardian  of  infant ,.  2.'i52 

bond  of  special   guardian   of  infant 2352 

trust  company   may   be  appointed   special   guardian  of   infant 

without  security    2852 

prosecution  of  bond  of  committee  or  special  guardian JRM 

application  to  be  referred  .«•,.(..,» , • , , ,  2354 

final  order  directing  sale.. .*•...... ,.».•,.•*., 2355 

hearing :    report   of   referee. , . .  • 2354 

agreement  by  special  guArdian  or  committee  to  be  reported  to 

court  for  approval • , , 2356 

execution  of  conveyttnoe  cm  approv»l  of  sale. . , 2356 

effect  of  conveyance ,.*.* , ..,•..»•* ,, 2.')58 

proceeds  of  sale  deemed  real  property, .,..»..  p 2350 

disposal  of  proceeds  of  sale  on  death  of  infant  or  incompo^ 

tent , .*..** •., 2350 

infant  deemed  a  ward  of  court » ,..,,,....  2360 

disposition  and  investment  of  proceeds  o^  sale .»,.,....,...  2361 

periodical  accounts  to  be  ^ed  by  custodian  of  proceeds. .....  2361 

disposition  of  proceeds  of  ^le  subject  to  inchoate  dower  right.  2361 
provision  for  infants  not  m  being 2361 

Enor  estates  or  rights  may  be  included  in  sale  by  consent  of 
older    2368 

sale  of  dower  right  or  estate  for  life  of  infant  or  incompe- 
tent  for  gross  sum 2363 

debts  of  infant  or  incompetent  to  be  paid  without  preference.  2364 

V.  PkOCEEDINGS  to  SELL«  UOtTGAGB  O*  LEASE  rROPBKTY  OF  DECE- 
DENT FOE  PAYMENT  OF  DEBTS,  STC  SoO  **  StlRBOG^TS'S 
COUBT." 

justice*s  court  not   to  be  held  in   room  where  traffic  in  liquor 
authorized 2868 

SA^vlBiflrs  Bankn. 

designation  of  depositories  of  court  funds ....•.•<     746 

accounts  of  dcpomtories  of  court  fiinds, ...«•«,••(     752 

certificates  to  deposit  of  court   funds 753 

excepted  from  provision  for  voluntary  dissolution 2420 
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striking  from  pleadings ••••• SC 

SelioolM. 

teacher  may  be  excused  from  serving  as  jurori 10^ 

exempt   from   jury   service 1061,  11^ 

proof   of   exemption 1082,  llllS 

not   subject   to   judicial    8upervisi«a lHi4 

to   action   to   dissolve   corporation l^H 

to  action  by  people  to  annul  corporation tsM 

petition  by  regents  of  university  for  dissolution 1^ 

appointment  of  receiver   lisld 

trustees  of   school  district  may  sue  upon  cause   which  accrued 

before  their  term    192S.  1828 

action  against  trustees  on  cause  arising  before  their  term.lffi??,  19^ 
excepted  from  provisions  for  voluntary  dissolution   of  corpora- 

tions    .    ,    S«l 

costs  against  school  ofiicere .....•«.•..  3314 

Scire  Faclaa. 

writ  abolished 1963 

relief  to  be  obtained  by  action ^StU 

S«Al. 

omission  of,  or  wrong  seal  not  to  invalidate  process 24 

description   of,   to  be   recorded 27,  2Sl 

provisions   respecting  seals  of  courts 2? 

description  to  be  deposited  with  secretary  of  state. ST 

of  county  clerk  is   seal   of  county 2^ 

is  seal  of  supreme  and  county  courts ^ 

provision  for  new  seals 3D 

of  appellate  division Sfi 

of   court  ^  of   claims 367 

presumptive  evidence   of   consideration    h¥i 

certificate  to  copies,  etc.,  of  records  to  be  sealed 9S8 

certified  copy    of   record   for   use   in   same  court   need   not   be 

sealed  .  .    8M 

of  surrogate's  court .27,  2173 

Search  ea. 

in  partition  for  liens  on  undivided  interests... ISO. 

certificate  by   legal  custodian   of   document  is  presumptive  evi- 
dence .  .  ., sex 

surrogate's  registers,  clerks,  etc.,  to  make  and  certify ^ 

misdemeanor  to   refuse,   neglect  or  delay  to  make 961 

to  be  made  without  charge  for  certain  state  officers 32ft^ 

county  clerk's   fees   for  making. 33M 

of  title  insurance  and  abstract  companies  may  be  used  in  lien 

of  official  searches 

expense  may  be  taxed  as  disbursement 

Secretary-  of  State. 

to  keep  record  of  seals 27 

of  age  and  term  of  judges 54 

to   distribute    reports  of   court   of   appeals. SIS 

judgment>roU  annulling  corporation  to  be  filed  with... •••••••  t9S8 

isea 


INDEX. 

lc«retary  of  State  —  Continued. 

to    publish    judgment   annulling    corporation ..«...,  180S 

copy  judgment- roll  vacating  letters  patent,  etc.,  to  be  filed  with.  196B 

transcript  to  be  transmitted  to  county  clerk 1960 

order  changing  name  of  corporation  to  be  filed  with 2414 

to   publish  changes  of  names  annually   in  session   laws 2417 

surrogate  to  transmit  copies  of  wills,  etc.,  of  non-residents  tp. .  2489 

searches  to  be  made  witnout  charge  for..., 3280 

lednctlon. 

included  in  term  "  personal  injury  " 3343 

on   father's  death,  action  survives  to  mother 764 

limitation    of    actions 384 

sittings  of  court  may  be  private 5 

costs  when  recovery  is  less  than  $50 8228 

excepted    from    jurisdiction    of    justice's    court 2863 

of  Albany  city  court '. . .  3223 

of  Troy  justice's  court   3223 


when  cause  of  action  accrues  for  breach  of  covenant  of 381 

Separation. 

causes  of 1762 

residence   reouired   to   give  jurisdiction 1763 

^  when  married  woman  deemed  a  resident 1768 

nature  of  action  to  be  indorsed  on  summons 1774 

service   of  summons  by   publication 438,  439 

proof    of   service   of    summons 1774 

requisites  of  complaint   , 1764 

plaintiff's  misconduct  a  defense ' 1765 

counterclaim 1770 

allowance  of  temporary  alimony    1769 

temporary  allowance  for  support  of  children • 1769 

allowance   for  costs  and   expenses 1769 

when  reference  may  be  ordered 1012 

referee   to  be  a|)|)ointed  by   court 1012 

on    reference   of:   issues,   testimony  and  proceedings  to   be  certi- 
fied to  court  with   report 1229 

judgment   to   be    rendered   by   court 1229 

entry    of    judgment    by    default 1774 

award   of  costs    1769 

support  of  wife  when  she  is  plaintiff 1771 

alimony  to  plaintiff    1766 

court  to  regulate  custody  and  maintenance  of  children 1771 

support  and  education  of  children 1766 

revocation    of    judgment 1767 

court   may   annul   or   modify   directions   of   judgment   as   to   ali- 
mony, etc 1771 

security  for  support  of  wife  and  children 1772 

seauestration  of  husband's  property 1772 

enforcing   alimony    awarded    by    foreign    decree 1772 

enforcing  support  by  proceedings  for  contempt 1773 

BeQiieMtration. 

of   husb?nd's   property   in  action   for  divorce  or   separation....  1772 
action     by    judgment    creditor    for    sequestration    of    corporate 

property   1784 

exemption    of   exhibits    at    exhibitions 1404b 
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Serrlce  of  Proee««  a^  Papers. 

I.  Op  SUUUON8.     See   "  Summons." 

II.  Of  pleadings  and  papeks. 

provisions  for,   do  not  apoly  to  summons tt 

of   papers  on  attorneys  resident  in  an  adjoining  state H 

notices   and   papers   may  be   served   on   party   or    attorney...  iH  { 

by   mail   78?  1 

added  time  when  served  through  post-ofiice tM  ! 

time  for  service  of  notices  in  N.   Y.  city  court 33CL  j 

on    attorney    by    leaving    with    partner,    clerk    or    person  in 

charge    of    office TST  j 

by    leaving    in   office IS  \ 

by  leaving  at  residence TS  \ 

by  leaving  at  residence  of  party HC  | 

.  time  for  service  of  notice  of  trial 1^  i 

by    mail     ?Bl 

after  appearance,  papers  must  be  served  on  attorney ttt 

in   default  of  appearance,  papers  need  not  be  served  oo  de- 
fendant, unless  confined  for  want  of  bail <il 

on   clerk   for   non-resident ^^ 

deposit  in  branch  post-office  in  New  York  city ^ 

on   prisoner IS 

sheriff  must  permit  access  to  prisoner  for  personal  service..  IS 

time  of,  of  answer  of  defendant  arrested SS 

of    amended    pleadings ! ^ 

.affidavit  of  service  is  presumptive  evidence  in  case  of  death, 

etc fS 

time  for,  of  pleadings  in  N.  Y.  city  court fl* 

service  in  certain  actions  when   name  of  deceased  persec  is 

stated    as    defendant 8Ma 

III.  Op  osdsks  and  original  notices. 

of  summons,  complaint  and  injunction  order  on  Sunday....      ^ 

of  application  to  remove  or  suspend  attorney ^ 

of  mandates  by  sheriff,  etc l<fi-» 

of   order    of   injunction Cll 

of  notice  of  motion   for  leave  to  issue  execution  after  five 

years.   .   .   . ^ 

of  order  for  survey  of  property  in  dispute lw» 

of  affidavit,  requisition  and  undertaking  on  taking  of  propety 

in    replevin .,.,.  !'• 

on  county   treasurer  of  order  to  pay  money  held  subject  tc 

direction    of  ^  court iSs 

of  petition   for  discharge  of  person  imprisoned  under  execa- 

tion jte 

of  petition   for  production  of  tenant  for  life •  ^^ 

of  order  to  proauce  tenant  for  life ^J 

of   notice  of   sale   under   foreclosure   by   advertisement.^ 3w 

of  order  to  show  cause  in  proceeding  for  voluntary  diasala-  ^^ 

tion   of  corporation 2w 

of  orders   and   warrants  in   supplementary   proceedings ^^ 

of  petition  and  notice  in  condemnation  proceedings. —  3361.  SS* 
of    notices    and    papers    in    condemnation    proceedings   after  ^^ 

appearance ^! 

of  notices  in  proceedings  to  sell  corporate  real  property ** 


IV.  Of   subpoena.      See  **  Subpoena;  "    "  Witnesses. 
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Serrlee  ot  Proceaa  and  Paper*  —  Comtlniied. 

V.  Of  state  writs. 

state  writs  to  be  served  in  same  manner  as  summons 1900 

habeas  corpus  can  be  served  only  by  elector  of  state 2000 

of  habeas  corpus  or  certiorari  to  inquire  into  detention 2003 

when    defendant    conceals    himself 2003 

of    order    to    discharge 2048 

mandamus;    notice    of    application    for    peremptory    writ    on 

boards   of  three    or    more 2070 

alternative   writ   on  court   or  judges 2071 

alternative  writ  on  board  or  body  other  than  corpora- 
tion   2071 

alternative    writ    on    corporation 2071 

prohibition;    method   of   serving  alternative   writ 2005 

certiorari  to  review ;  notice  of  application  for 2128 

mode  of  service  of   writ 2130 

VI.  In   sukrogate's   court. 

See  **  Surrogate's  Court. 
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VII.  In  justices'  courts. 

of  summons,   see   "  Summons." 

of   summons   with    warrant    of   attachment 2910 

affidavit  and  requisition  in   replevin 2922 

of  notice  of  appeal  from 3048 

of  precept  on  petition  for   sale   of  animals  found  straying. .  3088 


Service. 

jurisdiction   of  N.   Y.   city   court   over  actions   for   services   on 
vessels 31 


Several  Liiabillty. 

joinder  of  persons  severally  liable 464 

not  to  affect  defendant's  right  to   relief 455 

severance    of   action    on    death    of   party   jointly    and    severally 

liable   758 

judgment  against  one  or  more  of  defendants 1205 

severance  of  action  on  judgment  against  part  of  defendants..  1205 


Severance  of  Actlonii. 

against  defendants  severally  liable  on  entry  of  judgment  against 

one   or  more 45^ 

of  causes  improperly  united  in  complaint 497 

on    judgment    for    part    admitted 511 

against  one  or  more  of  defendants  severally  liable 1205 

after   judgment   against  some   of   defendants 1205 

when  plaintiff  entitled  to  judgment  on  one  or  more  causes 1220 

of  ejectment  when  separate  occupants  are  joined 1516 

when  different  parties   succeed  to  different  parce.s 1522 

when  different  parties  succeed  to  realty  and  to  rents....  152.3 

of  partition,   when   partial   partitiofi   directed 1547 

power  of  referee  to  direct  action  to  be  severed 1018 

186S  ' 
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S^Am  Pleadinvs* 

answer  or  defence  may  be  stHcken  otit..«.a.«.*.«.««»«*».*«.t 
notice  of  motion  in  N.  Y.  city  court •.••••••  Sir 

writ  of  mandamua  or  return  cannot  be  atricken  out  as  alMm... 


I.  Attxndancb  ok  coukts,  ktc. 

power  to  adjourn  term  of  court .•..•••••••..  8S,  M 

to  attend  sessions  of  court  of  claims  if  required. •..•• 2K 

to  furnish  rooms  for  court  of  claims • 2ff 

fees  for  attending  sessions  of  court  of  daima 26ti 

may  be  ordered  to  furnish  court  rooms 31 

may  be  required  to  act  as  crier fiS 

to  notify  constables,  etc.,  to  attend  term  of  court 97»  98 

need  not  attend  trials  at  chambers 29 

must  attend  term  of  appellate  division 242 

heating,  etc.,  of  court-room  of  appellate  division 342 

ataticnery  and  minute  books  for  appellate  division 3C 

telegraphing   day   calendar    of    appellate    division   to    oovmty 

clerks SIS 

payment   of    fees    and   expenses    for   attending   term   of   99^ 

pellate  division M3 

II.  Custody  of  jails  and  frxsonbss. 

not  to  charge  arrested  person  for  food,  etc. ..••..•••••••..•  113 

not  to  take  reward  for  waiting  for  prisoner • •...••  114 

charges  for  lodging,  etc.,  of  prisoners 115 

prisoner  may  send  for  necessaries IIC 

charges  for  rent,  etc.,  prohibited 117 

rewards  other  than  fees  allowed  by  law  prohibited 11" 

prisoner  ma^  be  conveyed  through  another  county IIS 

custody  of  jails  and   prisoners 120.  121 

of  prisoners  in  New  York 12P 

of  prisoners  under   federal  process 133,  134 

falls,  process,  etc.,  must  be  delivered  to  new  sheriff ISl 

retiring  sheriff  to  deliver  list  of  property,  prisoners,  etc,  to 

successor.    .   . 19S 

enforcing  delivery  of  prisoners,  process,  etc 1^ 

new  sheriff  must  make  return  of  .arrests •..  IS? 

under-sheriff  must  deliver  up  prisoners,  process*  etc. ISB 

til.  Powers  and  duties. 

certificate  of  election  •«• 182 

when  powers  cease 183 

retiring  sheriff  to  execute  certain  process 19S 

not  to  practice  as  attorney  during  term 62 

must  furnish  minute  of  mandate  delivered  to  him lOi-* 

must  deliver  copy  mandate  on   request l^l 

must  execute  mandate  and  make  return 1<6 

tnay  *~-  "^ke  return  by  mail l<fi 

amendment  of  returns  by T3 

defective  return  cured  by  judgment  on  verdict,  etr 721 

may  command  power  of  county  to  overcome  resistance.  104.  2ftW 

315R 

to  certify  to  court  namt-s  of  persons  resisting  process lOP 

refusal  to  assist,  is  misden:eanor lOS 

governor  to  ord*»r  oiit  military  to  assist 107 

trial  of  claim  of  third  party  to  pronerty  seized 108,  1"^ 

to  produce  indicted  prisoner,  when  ordered 136 

to  execute  orders  of  arrest,  etc.,  from  N.  Y.  city  court 3W 

to  serve  summons 425 

how  order  of  arrest  executed ^^ 

has  rights  and  privileges  of  bail •••... SflS 

duty  of,  on  execution'  to  charge  bail  • 

13A6 
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Bl&erlir  —  Contlniied. 

III.  PowKKs  AND  ouTiss  —  Coiitiniied. 

levy  of  attachment  after  term  of  office t  644 

to  collect  debts,  etc..  attached •• 655 

actions  by,  in  aid  oi  attachment •••  656 

may  sue  on  debts  attached  b^  him. • ••••....  655 

may  take  property  for  deposit  or  delivery 718 

may  convey  real  propcily  by  order  of  court 718 

dis(;[ua1ified  as  trial  juror 1029 

duties  as  to  jurors,  see  *'  Jury  and  Jurors." 

to    sell  and   convey   real   property   pursuant  to   direction   of 

judgment •  •  1242 

execution  to  issue  to 1362 

to  whom  issued  when  against  sheriff 1362 

to  indorse  on  execution  time  of  receipt 1363 

to  whom  execution  against  attached  property  issues 706 

to  deliver  copy  of  satisfied  execution 1266 

not  to  purchase  at  sale  on  execution 1387 

under-sheriff  to  proceed  unon  execution  on  death,  etc.. 1388 

to  give  notice  of  action  for  taking  on  execution  to  indemn^ 

itors 1427 

on   death,    etc.,    under-sheriff   or   successor   to   complete    sale, 

etc.,  of  real  property  on  execution • 1475 

undertaking  on  habeas  corpus 2000,  2002 

proceedings  on  writ  of  assessment  of  damages 2106-2111 

execution  of  warrant  of  attachment  fo.    contempt 2276-2283 

to  collect  fine   2296-2298 

arrest     of     judgment     debtor     on     supplementary     proceed- 
ings  2487-2439,  2453 

to  execute  mandate  of  justice  in  case  of  resistance S158 

IV.  Penalties  and  liability  for  misconduct,  neglect,  etc 

misbehavior,    neglect    or    disobedience    punishable    as    a    civil 

contempt   14 

for  neglect  of  deputy  to  attend  court 90 

damages  against,  for  failure  to  execute  mandate 10? 

penalty  for  neglect  to  execute  mandate  in  special  proceeding.  10^ 

misdemeanor  to  violate  provisions  for  separation  oc  prisoners.  125 
forfeiture  of  office  for  failure  to  separate  civil  and  criminal 

and  male  and  female  prisoners 125 

treble  damages  for  failure  to  separate  civil  and  criminal  and 

male    and    female    prisoners 125 

forfeiture  of  office  for  suffering  sale  or  use  of  liquor  in  jail..  130 
answerable  to  federal  courts  for  detention  under  federal  proc- 
ess   134 

damages   for  neglect  to  confine  prisoner  committed    for  con- 
tempt.  . 157 

connivance  at  escape  is  misdemeanor 159 

forfeiture  of  office  for  conniving  at  escape 159 

refusal  to  return  inventory  of  attached  property  is  contempt.  681 

exonerated  from  liability  for  arrest  on  justification  of  bail...  581 

when  liable  as  bail  for  discharge  from  arrest 587 

liability  for  arrest  in  violation  of  privilege  of  witness...  863,  864 

fine  for  omission  to  keep  jury  in  special  proceeding 1196 

penalty  and  damages  for  irregularity  in  sale  of  realty  on  exe- 
cution   1436 

penalty  for  wrong  delivery  of  chattel  taken  in  replevin 1707 

order    to   show   cause   against    attachment    for   not   returning 

^  mandate , 2270 

liability  of.  on  insufficiency  of  sureties  on  undertaking  to  ap- 
pear  and   answer   for  contempt 2291 

penalty    for   wrongful    refusal    to   discharge   debtor    t^en    in 

execution   on  justice's   judgment 8085 

rcaponsibility  for   sufficiency  of   sureties  on  undertakings  in 

tplcvin ITOe 
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Sheriff  •»  Continued* 

V.  Actions  and  process  against. 

limitation  of  action  for  non-payment  of  money  collected  on 

execution   

against,   for  official  act  or  omission SB 

service  of  summons  on   .  -^ ^S 

preference  of  actions  against ^ 

proceedings  on  judgment  against,  on  liability  as  hail 5jl 

exonerated  from  liability  by  bond  for  jail  liberties.  .150.  158.  W 

arrest  of,  by  coroner ^ 

how  connned  when  arrested l*) 

place  of  confinement  of.  deemed  a  jail 1^! 

entitled  to  jail  liberties  on  giving  bond I" 

substitution  of  indemnitors  in  action  against,  for  levy  on  exe> 

cution 1421ie< 

proceedings  to  compel  sheriff  to  make  return  to  wa.rrant  to 

collect  nne 

action  against  sheriff  for   failure  to  collect  fine  under  war- 
rant  23* 

action  by  people  against,  for  omission  of  duty  under  warrant 
to  collect  fine 2W 

VI.  Action  by  individual  on  opfIcial  bond. 

application  for  leave  to  sue IS9 

may  be  made  ex  parte 19K 

when  demand  necessary  before  application  for  leave  to  sue..  1^ 

order  g^ranting  leave IS^ 

order  vacating  leave  to  be  made  on  notice IW 

when  action  to  be  brought ISn 

actions  for  other  defaults  not  affected IJ^ 

indorsement  on  execution  directing  manner  of  collection 1^ 

sureties  may  plead  previous  payments,  etc,  as  defence 1^ 

ratable  distribution  among  claimants ISGb 

Vn.  Fees. 

generally W 

in  New  York  and  Kings  county «" 

to  be  collected  by  virtue  of  execution 33(9 

of  deputy  sheriffs  for  attending  courts • ^ 

in  proceedings  to  enforce  liens  on  vessels SjBS 

on  habeas  corpus.  .  • 20OO,  VSt 

■herlfl'a   Jury* 

trial  of  claim  of  third  oarty  to  property  seized 108.   1^ 

to  property  attached ^^ 

to  property  levied  on,  in  execution. ................  lAlSrlCS 

on   inquisition   before  commissioners    for  appointment   of  com- 
mittee for  incompetent.  . 2328.  2830,  ^ 

sheriff's  juror  exempt  from  trial  jury  service  in  New  York 1^ 

proof  of  exemption 1^ 

selection,  etc.,  m  New  York ...<.. 1113 

ShlpplniT* 

See  "Vessels.** 

■lander. 

included  in  term  "personal  injury" , ^ 

limitation  of  action 3n 

joinder  of  causes  of  action ^ 

pleading  application  of  defamatory  words ^ 

plea  of  justification  no  bar  to  evidence  in  mitigation ^ 

preference  of  actions  for 'w 

special  damages  need  not  be  alleged  or  proved  when  unchasHtr 

Imputed  to  woman Iw 

dtmagei  recovered  are  acparati^  property  of  niarried  wonaii..*>  ^ 
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3i.^r  —  Con  tinned. 

ooats   when  recovery   is  less  than  $50 8228 

^accepted  from  jurisdiction  of  justice's  court i2863 

of   Albany   «ly    court 3223 

of  Troy  justice's  court 3223 

fcccounting  by  relatives  acting  as  guardians  in  socag* 2510 

tA«ftl  Proceedlnsa. 

X.    Genbral  pkoviszons. 

defined 3334 

**  special  proceeding  "  refers  to  civil  proceeding 3343 

term  "  afndavit  "  includes  verified  petition  and  answer 3343 

proceedings  supplementary  to  execution  are 2433 

cannot  be  taken  to  recover  real  property  unless  expressly  al- 
lowed    1688 

not  discontinued  by  change,  vacancy,  etc.,  in  judgeships....  2o 
begun  before  one  judge  may  be  continued  before  another  in 

New  York  and  Kings 28 

parties  may  stipulate  to  try  elsewhere  than  at  court-house ...  37 

not  abated  by  failure  or  adjournment  of  court 44 

continuance  on  death,  etc.,  of  judge 52 

power  of  substituted  officer  to  continue 63 

power  of  county  judge  in 349 

justice  of  supreme  court  may  make  orders  in  county  court..  354 

included  within  statute  of  limitations 414 

commenced  by  service  in  same  ma..ner  as  summons 433 

no  abatement  if  right  to  relief  survives 755 

substitution  of  representative  on  death  of  sole  party 757 

oaths  and  affidavits  without  the  state 844 

where  papers  to  be  filed 825 

where  order  to  be  entered 825 

transfer  to  supreme  court  for  disability  of  county  judge 842 

securitv  for  costs  mav  be  required  in 3279 

to  whom  costs  awarded  8240 

when  person  recovering  costs  deemed  a  judgment  creditor...  2432 

II.    TaiAL   JUX0X8  IN. 

fine    for   non-attendance 1195 

officer  summoning  to  keep  Jury 1196 

fine  for  misconduct  of  ofncer  attending  jury 1196 

notice  of  imposition  of  fine 1197 

remission  of  fine ., 1197 

special  return  of  delinquency  and'  fine  to  countv  court 1198 

collection  and  remission  of  fine  by  county     ourt 1199 

jurors'  fees 3316 

III.  Appeals. 

orders  affecting  substantial  rights  appealable 1366,  1357 

from  final  order  brings  up  preceding  orders 1358 

limitation  of  time  to  appeal 1359 

method  of  perfecting   1360 

stay  of  execution  pending 1360 

hearing l.^fiO 

entry  and  enforcement  of  order  determining 1360 

governed  by  provisions  relating  to  appeals  in  actions 1361 

Special   Seaalons,  Conrta  of. 

not  courts  of  record 3 

county  court  may  remit  fine  imposed  by 353 

may  discharge  person  committed  for  non-payment  of  fine.  353 

Bpeelal  Term. 

to  be  held  by  one  Judge 229 

appointment  of  time  and  place  for 232 

of  extraordinary  terms   2'U 

place  of  holding 23S 

nay  be  adjourned  to  chambers 239 

trials  may  be  had  at  chambers  by  consent 230 
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Special  Term  .i—  Contlnnen. 

clerk,  sheriff,  etc.,  not  required  to  attend  trials  at  chambers...    29 

contempt  at  trial  term  may  be  punisiicd  at  special  term H^ 

Siieclllc   Performance. 

jurisdiction    of   county    court ^4* 

action  for,  triable  in  county  where  property  situated ^al 

susi)ension  of  sale  of  realty  pending  appeal  from  refusal  of....   1'^ 

undertaking  on  suspension  of  sale  of  realty  pending  appeal 113 

cancellation  of  notice  of  lis  pendens  for  lack  of  undertaking  to 

suspend  sale I3i23 

action  to  compel  conveyance  by  infant  or  incompetent  of  prop- 
erty contracted  to  bc^  sold^. > 2S»5 

judgment    in    action    against   infant   or    incompetent    to   compel 

conveyance 2^47 

court    may    compel    s-^ccific    performance   of    contract    made    tj- 

incompetent    person '2MAi 

State. 

included  in  term  **  person  "  in  condemnation  law ^»»'' 

jurisdiction  of  court  of  claims ^-  •     -  '^ 

notice  of  claim  to  be  filed 2*V|,     yT 

compromise   of  canal  clair.is ^•■' 

claims  against,  see  *'  Court  of  Claims." 

limitation  of  action  for  real  property S*^ 

by  grantee  of,  for  real  prorcrty •>•»' 

for  real  property  on  annulled  letters  patent  or  grant....     T.*^ 

subject  to  same  limitation  of  actions  as  private  persons ^"^J 

verification   of  pleadings  by    •^' 

order  of  arrest  in  actions  for  funds,  etc.,  of ^ 

attachment  in  actions  for  funds  of ^ 

injunctions  against  acts  of  state  officers • ^'' 

not  required  to  give  security  for  provisional  remedies,  etc....  llft^) 
liability   in   damages   for   arrest,   attachment   or   injunction   im- 
properly obtained ll.*^ 

may  be  made  defendant  in  partition 1^ 

payment  ot   encumbrances  and  acquisition   of  individual 

interests    to    protect    state's    interests 1594 

in  action  affecting  realty  subject  to  transfer  tax  lien 44T 

summons  in  partition  to  be  served  on  attorney-general 1»^ 

may   be  made  defendant  in   foreclosure  of  realty KSII 

payment  of  encumbrances  to  protect  state's  interest....  l^'i 

ma^  recover  on  lost  bill  or  note  without  giving  indemnity 1S^1> 

actions  by  people  against  usurpers  of  office  or  franchises. .    194SU1SW> 

to  vacate  letters  patent  granted  bv 1957-1980 

ejectment  for  property  escheated,  see  **  Escheat/* 
forfeited  for  treason,  sec    *  Treason." 

joinder  of  relator  as  plaintiff  in  action  by  people IC^ 

relator  to  give  security  for  costs,  etc 19* 

compensation    of    attorney-general    when    relator    joined    with 

people 11^ 

joinder  of  causes  of  action  against  same  defendant Iv*^ 

consolidation  of  actions  by,  again&t  different  defendants 19f!^ 

preference  of  actions  by  or  against  state  or  its  officers 791 

need  not  give  security  on  appeal ^ 1«^13 

certain  officers  of,  disqualified  as  trial  jurors l<^ 

officers  exempt  from  jury  service IHSl.  1127 

proof  of  exemption ^ IrtfG.  1128 

liability    to,    for    taxes    not    affected    by    insolvent    debtor    dis- 
charged   HS 

debtor  to,  for  taxes  or  public  funds  not  to  be  discharged  from 

imprisonment   on  execution    221? 

sale   of   real    property   under    foreclosure   by    advertisement   of 

mortgaRe  to  people - 2338 

justice's  court  has  no  jv:risdiction  by  or  against  people 2^*3 

searches  to  be  made  without  charge  for  certain  officers ^^ 

comptroller  to  audit  fees  and  charges  against S295 

enforcement    of    li*»n    under    contract    for   public    improvement, 

against  funds  of ^^ 

party  to  action  to  enforce  mechanics*  liens 34fl2 

judgment  apainst,  in  action  to  enforce  mechanics*  liens 341S 

I.  Action  by,  to  recover  pitblic  fvnds. 

to  be  brought  in  name  of  people 1984 

when  maintainable  •  • .••••.••......,.  IWI 
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I.  Acnov  BY,  TO  RECOVER  PUBLIC  FUNDS  —  Continued. 

other  actions  may  be  stayed 1970 

orders  or  interlocutory  judgments  in  other  actions  may  be 

vacated 19T0 

parties  to  other  actions  may  be  brought  in 1070 

state  may  sue  in  foreign  courts Id71 

cause  of  action  vested  in  state 1972 

limited  to  ten  years •• 1978 

disposition  of  proceeds  of  action 1974 

petition  by  municipality,  etc.,  claiming  proceeds. 1^5 

attorney-general  to  bring  action • 1976 

preference  of  action  on  calendar ••,••.".... 789 

n.  Costs. 

judgment  for,  may  be  taken  against.. 1985 

execution  for,  not  to  issue  against 1985 

payment  of  costs  against  state  or  public  officer. 3241 

against,  when  action  brought  on  relation  of  private  person...  3242 

when  action  for  benefit  of  municipality 8243 

Stkbte  Aiiyliiin. 

officers,  etc.,  exempt  from  jury  service 1080 

State  Comptroller. 

5carche«j   to  he   made   without   charge   for •••.•••••..•  8290 

ID   audit    foes    and   charges   against   state 3295 

extracts    from    books    and    records    of    comptroller's    office,    as 

evidence   931o 

State  Ensrineer. 

searches  to  be  made  without  charge  for 8290 

9tate  HospltalM  for  Innane. 

officer  having  jurisdiction  over,  may  apply  for  appointment  of 

committee  for  inmate 2323a 

contents  and  verification  of  petition..... 2328a 

to  what  court  petition  presented 2323a 

notice  of  application 2323a 

appointment  of  committee 2323a 

costs  of  proceeding .^ 2323b 

provisions  relating  to  commission  and  trial  by  jury  in  court  not 
applicable 2336a 

State  Prison. 

agent  or  warden,  etc. »  exempt  from  jury  service 1030 

State  Reporter. 

is  reporter  of  court  of  appeals ^,  200 

duties  of 210 

removal  for  neglect  of  duty 210 

not  to  be  interested  in  publication  of  reports... 211 

contract  for  publication  of  reports 211 

copyright  of  reports 212 

distribution  of  reports 213 

must  deliver  papers  to  successor 214 

papers  not  to  be  delivered,  except,  etc 215 

unreported  opinions  to  be  filed  with  clerk 216 

State  Treasurer. 

to  pay  governor  damages  ascertained  on  writ  of  assessment. . . .  2115 

Icgacv,  etc.,  of  unknown  person  to  be  paid  to 2740 

•earcnes  to  be  made  without  charge  for 8290 
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S«e    "Abiusmbnt   of    Damaou;**    "Ckktxobabx:  **    * 
Comrus;"  '*  IIamdaxus;  "  **  Pxorzsxtxom;  "  **wkit&'* 

0t«t«te. 

pleading  private  statute. • 8M 

preference  of  appeal  from  judgment  declaring  statute  oncoiistip 

tutionaL TBI 

proof  of.  .  . SSI 

statutes  of  another  state  or  country •  Ml 

Statute  of  Frauds. 

acknowledgment  of  indebtedness  on  Judgment  must  be  in  writ* 

ing  to  avoid  limitation ••••    91% 

of  barred  debt  or  new  promise  to  be  in  writing. •••••..•     SK 

Statute  of  Iilmltatlona. 

See  "  LzMXTATioir  or  Acrxoxa." 

Stay  of  Proceeatusra* 

period  of,  excepted  from  limitation  of  actions .--•  'iOS 

of  arbitration,  excepted  from  statute  of  limitatioins. .....  4U 

security  on  stay  of  proceedings  by  injunction 611-^5 

not  to  exceed  thirty  days  without  security !» 

orders  for  stay  longer  than  twenty  days TJ^ 

for  non-payment  of  motion  costs • 77^ 

Sending  discovery  and  inspection  of  hooka  and  papers W5 

nal  judgment  not  stayed  by  motion  for  hew  trial,  etc 10» 

period  of  stay  not  included  in  life  of  lien  of  judgment 12x3 

on  appeal,  see  "Apfeal," 

appellate  division  may  grant,  pending  appeal tSw 

of  execution  of  order,  in  special  proceedings  5)cnding  appeal..  1309 

Steam  Bnvlneera. 

exempt  from  jury  service. 103(^  1061,  1137 

proot  of  exemption • 109S 


is  officer  of  court • •• 

oath  of  office 

qualifications 

not  to  be  interested  in  preparing  or  printing  case, 

duties  of. ••«« 

when  notes  to  be  filed 8t 

to  furnish  transcript  of  minutes S 

^                             preservation  of  notes 81 

%                           when  notes  may  be  destroyed Si 

delivery  of  notes  to  successor  in  office 84 

when  notes  to  be  written  out SI 

Jt                           how  transcribed  minutes  to  be  written 798 

^                            judge  may  require  written  minutes  without  cost 85 

must  furnish  written  minutes  to  party  paying  for  same 88 

transcript  of  notes  of  trial  may  be  treated  as  judge's  minutes. . .  1007 

compensation  for  duplication  of  notes  of  trial  on  judge's  order.  1007 

payment  of  minutes  ordered  by  district  attorney,  etc 88 

assistant  stenographers  included  within  provisions  of  law 87 

salaries,  etc.,   provided  for 88 

must  write  out  minutes  when  directed 251 

appointment  of,  for  appellate  division ...••...  fll 

in  Kings  county 

assistant  in  Kings  county   

in  counties  of  second  judicial  district  other  than 

in  counties  of  ninth  judicial  district 258 

in  judicial  districts  other  than  first,  second  and  ninth..  2S8 

salaries  in  counties  of  second  judicial  district  other  t:aan  Kings.  2ST 

in  judicial  districts  other  than   first  and  second 29( 

consultation  clerk  for  appellate   division,   fourth  derarunent. ..  SSI 

payment  of    expenses  ot S8P 

employment  of  temporary  stenographer.; 268 
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appointment  of,  by  court  of  claims  ...............*... 266 

ot   city  court  of  New   Yoric 332 

appointment  and  compensation  in  county  court 358-361 

appointment   and    removal    in   surrogate  s  court   in    New    York, 

Kings,  Erie,  Albany,  Westchester  and  Queens 2495 

in  surrogates'   court   in    other   counties 2496 

in  surrogate's  court  to  take  and  transcribe  notes 2497 

authentication  of  minutes  in  surrogate's  court 2498 

fees 3311 

disqualified  to  act  as  referee,  etc 1024 

Steuben  Conntr* 

jail  liberties  for. 145 

Sloekholders. 

Sec,  also,  "  Corporations.'* 
limitation  of  actions  for  penalties  against  stockholders  of  banks 

etc 894 

service  of  summons  on,  by  publication 438,     439 

not  to  act  as  juror  when  corporation  u  party 1180 

when  to  be  joined  as  defendants  in  action  against  corporation . .  1790 

separate  action  against,  to  enforce  liability 1791 

proceedings 1792-1796 

of  bank  may  testify  to  personal  transaction  with  deceased  person.    829 

0tr«7B. 

I.  Action  for  suffering  animals  to  stray. 

to  be  brought  in  justice's  court •  •  •  80^ 

who  may  maintain 8062 

application  of  recoveries. 8082 

penalties  recoverable. 8083 

XL    SEI2URS   AND   SALE   OF    STRAYS. 

seizure  by  officers. 8084 

when  private  person  may  seize 8086 

petition  for  sale  of  animal  seized >  3086 

precept  upon  petition  for  sale '. . . .  3087 

service  of  precept 3088 

on  unknown  owners 8088 

proof  of  service  of  precept 3089 

answer. 3090 

trial 3090 

order  for  sale 3091 

warrant  to  sell 8001 

conduct  of  sale 8091 

application  of  proceeds  of  sale 3092 

payment  of  damages  for  trespasses 3092 

determination  of  claims  to  surplus 3093 

application  of  surplus  when  no  claim  made  within  a  year. . . .  3094 

order  upon  claim  for  surplus 3095 

appeal  to  county  court  from  order  on  claim  to  surplus 3095 

appeal  to  supreme  court  from  order  on  claim  to  surplus 3095 

decision  in  favor  of  person  answering 8096 

damages  for  malicious  seizure 3096 

costs  on  decision  for  person  answering 3096 

execution  on  order  in  favor  of  person  answering 3096 

demand  by  owner  for  oossession  before  trial 8097 

when  animal  wilfully  set  at  large  by  third  person. . ....  8098 

images  and  penalty  to  owner  for  wilfully  setting  animal  at 

large .,  8099 

action  by  person  seizing  against  person  wilfully  setting  ani* 

mal  at  large 8100 

demand  of  possession  after  final  order  before  sale 8101 

order  upon  demand  for  possession 8102 

appeal  trom  order,  on  demand  for  possession 8102 

ttay  pending  appeal  from  order  on  demand  of  possession 8108 
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II.  Seizukb  and  salb  op  strays  —  Continued. 

appeal   from  final  order .....•••.••••••••.••••  SIM 

stay  pending  appeal  from  final  order •• SKft 

undertakinR  on  stay  pending  appeal  from  final  order.... 3106 

delivery  of  possession  pending  appeal  from  final  order 3l(B 

{>roceedings  on  affirmance  of  final  order 3108 
imitation  of  action  for  seizing  animals SKT 

party  to  proceeding  cannot  sue  for  seizure.... 31QB 

action  by  owner  to  recover  animal 31<I6 

damages  entire  when  several  animals  trespass 3109 

proceedings   against   different   owners  of   animals   trespassing 

on  petitioner's  land   .7 31W 

proceedings    against    different    owners    of   animals   not    tres- 
passing on   petitioner's  l»nd 3ltt 

surplus  where  there  are  different  owners Stil 

action  or  seizure  supersedes  proceedings  by  others 3112 

officer  may  prosecute  when  private  person  Abandons  seizure. .  ^""^ 

person  having  special  property  deemed  owner 5114 

agent  may  act  for  owner SIIS 

Streets. 

actions  for  penalties  for  allowing  animals  to  run  at  larffc.  ace 

"  Strays. •' 
qualifications  of  commissioners  in  opening  proceedings IflM 

•»b-Contract<»r. 

defined.  •  •  •  • •••••••••••••••••••••••••.••••••••  8306 

Strtiek  Jury. 

See  "  Jury  and  Jurors.* 

Submission  of  ControTeray. 

how  submitted   without  process.  ...•••. •   .•••...  127^ 

agreed  statement  of  facts l2Ti 

affidavit  of  good   faith 12T9 

papers   to  be  filed 1290 

on  filing,  controversy  becomes  an  action ISSO 

arrest,  injunction  or  attaahment  not  granted 1291 

costs  on 12^ 

judgement-roll 12^ 

to  be  tried  by  appellate  division  or  general  term 1291 

dismissal  for  insufficiency  of  statement 1281 

Subpoena. 

I.  General  provisions. 

power  of  courts  of  record  to  issue. T 

sheriff  may  issue  to  witnesses  to  attend  trial  of  claim  of  third 

party.  .  .  .^ 108 

from  N.  Y.  city  court  may  be  served  in  contiguous  counties. .     339 

method  of  service 8R2 

service  on   hospital  physician ^ 836 

order  for  subpoena  to  hospital  physician 836 

damages  and  penalty  for  disobedience KS3 

striking  out  pleading  for  disobedience  to 5Ct3 

to  persons  required  to  attend  by  terms  of  judgment........     805 

on  order  for  deposition  to  be  used  on  motion 8ffi 

to  witness  on  deposition  for  use  without  the  state.. 915 

to  attend   before   referee 1017 

before  arbitrators 23Tn 

power  of  surrogate  to  issue ,,  2480 

proof  of  service   of  subpurna  from   surrogate's  court 2?»?l 

commissioners   in  condemnation  may  issue ,   S37U 

service  of  subpcena  from   local  courts  of  Hudson,   Utica  and 

Oswego     3201 

1374 


INDEX. 
■ibpoena  — •  Continued. 

II.    DUCBS   TECUM. 

power  of  surrogate  to  issue 2490 

to  officers  having  custody  of  records 869 

records  in  register's  office  in  New  York  and  Kings  counties 

not  to  be  removed  on 866 

to  produce  books  of  account 867 

tinie_  of  service 867 

application  by'  witness  for  relief  from 867 

to  produce  books  or  papers  of  corporation 868 

how  served  on  corporation 868 

subordinate  of  public  officer  may  produce  book  or  paper. —  869 
subordinate  officer   or   employee  oi   corporation   may   produce 

book  or  paper   869 

procuring  personal  attendance  of  public  officer  on: .... ; 869 

ot  officer  of  corporation 869 

III.  Ik  pxocbedikgs  other  than  actions. 

who  may  issue 854 

penalty  for  disobeying  subpoena 856 

warrant  for  witness  failing  to  attend 855 

commitment  for  refusal  to  be  examined  or  to  answer 856 

damages  and  penalty  for  disobedience  to 855 

warrant  of  commitment ^7 

execution   of   warrant    of    commitment 858 

provisions  not  applicable  to   subpoenas  issued   by   justice  of 

peace. 859 

IV.  In  justices'  courts. 

when  justice  may  issue 2969 

service 2970 

service  of,  from  local  courts  of  Hudson,  Utica  and  Oswego.  8201 

iEl»Mtltutlon. 

of  parties,    see    "  Abatement    and    Revival;  •*    •*  Appeal;  * 
"  Parties." 

nllivan  Connty. 

appointment  of  stenographer  for  surrogate • 2496 

anamary   Proceedln^a  to  Dlapoaaesa.  * 

special  statutory  provisions  not  affected 2264 

rights  in  cases  not  provided  for,  saved 2264 

I.  Who  may  be  removed. 

when  employee  may  be  removed  from  master's  premises 2231 

when  tenant  may  be  removed 2231 

removal  of  tenants  and  occupants  from  property  sold  on  exe- 
cution   

recovery  of  possession  of  property  sold  under  foreclosure. . . 

farmed  on  shares 2232 

removal  of  squatters , 2232 

of  persons  forcibly  entering  or  detaining 2233 

II.  Petition;  precept;  service. 

to  what  courts  application  maue 2234 

who  may  make  a^iplication   2235 

verification  of  petition 2235 

contents  of  petition    2235 

when  notice  to  quit  required 223G 

petition    by    neighbor    for    summary    removal    of    tenant    of 

bawdy-house 2237 

notice  by   neighbor    to   owner   of  bawdy-hoose   to   begin   pro- 
ceedings against  tenant 2237 

■    precept 2238 

when  precept  returnable   2238 

issuance  of  precept  from  New  York  municipal  court 2230 

mode  of  service  of  precept 2240 
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Proecedlns  to  Dlsposses*  —  Coiitt]i«e<« 

II.  Pxtxtion;  fssckpt;  service — Continued. 

person  receiving  copy  of  precept  must  deliver  same  to 

to  whom  directed.  . 

penalty  for  failing  to  deliver  copy  of  precept  to  person   to 
whom  directed 2241 

service  of  precept  on  landlord  of  bawdy-house 22fi 

proof  of  service  of  precept 22>13 

III.  Answer;  trial.;  final  order. 

verified  answer  may  be  filed. 2244 

defences  to  proceedings   2244 

issues  upon  forcible  entry  or  detainer 2245 

transfer  of  cause  for  trial  in  municipal  court  of  New  York.  2246 

trial  of  issues 2247 

demand    for  jury  trial 2247 

summoning  and  impaneling  jury 2247 

proceedings  on  disagreement  of  jury 224T 

adjournment  of  trial 224S 

final  order  upon  trial 22^ 

not  a  bar  to  ejectment  to  recover  property 2264 

against   occupant   of   bawdy-house 2249 

costs  and   fees 22S0 

costs  not  exceeding  $50  and  disbursements  may  be  allowed  in 

case  of  forcible  entry  or  detainer. 2250 

execution  for  costs 2250 

XV'  Warrant  to  remove;  redemption. 

warrant  to  dispossess  defendant 2250 

occupant  of  bawdy-house.   2250 

execution  of  warrant 2250 

cancels  term  of  lease 2253 

action  for  accrued  rent  not  affected  by  warrant 2253 

stay  on  payment  of  arrears  and  costs 2254 

on  undertaking  to  pay  arrears  and  costs SS54 

against  insolvent  or  bankrupt  on  undertaking  for  pay- 
ment of  rent.  .   .• .^ 2254 

against  person  continuing  in  possession  after  sale  on 

execution 22M 

delivery  of  undertaking  for  payment  of  arrears  and  costs....  22S 
redemption  by  lessee  when  unexpired  term  exceeds  five  years.  2256 
by  creditor  of  lessee  when  unexpired  term  exceeds  five 

years 22?^ 

is  subject  to  lease  by  petitioner 22R^ 

petition  and  order  to  show  cause  on  redemption ^S 

hearing  on  order  to  show  cause  on  redemption ^^ 

person  redeeming  assumes  liability  of  lessee 2259 

V.  Appeals. 

from  final  order 2360 

undertaking  to  stay  warrant  pending  appeal 2261.  22B3 

appeal  to  court  of  appeals  only  permitted  by  leave  of  appellate 

division 2261 

restitution  upon  reversal  of  final  order 24© 

action  for  damages  on  reversal  of  final  order 

proceedings  to  be^  stayed  only  as  expressly  allowed  or  by  in- 
junction in  action  against  petitioner 

Svmmona. 

I.  Issuance;  form;  requisites. 

is  mandate  of  court ••...    418 

form.  .  .  . •• ••    418 

requisites. ^ 

to  additional  parties  in  court  of  claims 

1876 


INDBX. 

KaMmona  —  Contlniied. 

I.  Issuance;  fokm;  iBguisiTBS  •^  Contlnixcd. 

designation  of  defendant  by  fictitious  name....... 4Bt 

of  unknown  persons  as  defendants.... •     451 

of  public  officers  in 1929 

reference  to  sutute  to  be  indorsed  in  action  for  penalty  or 

forfeiture liBOT,  1984 

in  matrimonial  action  to  be  indorsed  with  statement  of  nature 

of  action 1774 

form  of,  in  action  to  foreclose  mechanic's  lien  in  court  not  of 

record 8404 

want  of,  cured  by  judgment  on  verdict,  etc 721 

variance  between  summons  and  complaint  cured  by  judgment 

on  verdict,  etc 721 

in  action  for  penalty  by  common  informer  cannot  be  counter- 
manded.  1896 

power  of  referee  to  allow  amendment 1018 

to  be   filed 824 

to  be  filed  with  clerk  in  supreme  court,  New  York  county. .  .1245a 

to  be  inserted  in  judgment-roU 1287 

action  commenced  by  service  of 416 

under  statut.e  of  limitations 898 

delivery    to   sheriff   effects    commencement    of    action    under 

statute  of  limitations    800 

service  on  attorney-general  for  state  in  action  for  partition . .  1594 

provisions  for  service  of  papers  do  not  apply..... 802 

complaint    may   be  served   with .^ 410 

notice  of  sum  demanded  may  be  served  with 410 

service  of  notice  of  no  personal  claim 428 

when  service  may  be  made  on  Sunday 6 

costs  for  procuring  order  for  service  without  state  or  by  pub- 
lication  8851 

fl.    SUPPLEMSMTAL   SUMMONS. 

to  be  served  on  defendants  brought  in 453 

on  substitution  of  party  on  death  or  transfer  of  interest....  700 

form  of • 453 

service • • ••  463 

III.  Who  may  seivb. 

by  whom  served 425 

duty  of  sheriff  to  serve •••••     42S 

sheriff's  fees  for  serving 8801 

in  action  for  penalty  by  common  informer  to  be  served  by 
officer 1895 

rV.  Tims  OP  sbsvxcb. 

time  for  service  when  notice  of  lis  pendens  filed  before......  1070 

limiting  time  for  service ••     425 

time  of  service,  when  attachment  granted 688 

V.   PEaSONAZ,  SiaVXCE. 

voluntary  appearance  equivalent  to  personal  service 424 

on  natural  person 426 

on  sheriff,  in  action  for  escape 426 

on  infant 426 

service  on  lunatics  and   idiots 426 

on  guardian  ad  litem  of  absent  infant  defendant 473 

on   domestic  corporation 431 

on  foreign  corporation 482 

of  supplemental  summons ...•  4S8 

from  Vonkers  city  court  may  be  served  within  Westchester 

•oonty. 820S 
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Smnmons  —  Contlniied* 

VZ.  Designation  of  persons  to  rbcuvs  roa  paktuil 

designation  by  order  of  person  to  receive  summons  for  iaiant 

over  fourteen. •••.  ^' 

for  incompetent  not  judicially  declared. 4S! 

for  judicially  declared  incompetent , :'  "^ 

service   on    infant    over    fourteen    by    person    designated    in 

order 427 

by  residents;  designation  of  agent  to  receive  service -^ 

filing  and  recording  of  designation 430 

revocation.  • 43n 

service  on  agent.  • 43iJ 

bf    foreign    corporation;    designation    of    agent    to    receive 

service "iS 

change  of  place  of  service  by  agent 43S 

revocation  of  designation    • 432 

proof  of  designation. ^^* 

service  on  agent • 4S2 

VII.  Substitutes  poe  personal  sbrvxcs. 

order  for  substituted  service  on  person  not  found  witfiia  tlie 

state. 435 

by  leaving  copy  at  residence 496 

by  affixing  to  door  of  residence  and  mailing 438 

when  no  residence  can  be  found 43^ 

limit  of  time  for.. 43T 

papers  to  be  filed 437 

effect  of  substituted  service 437 

VIII.  Service  without  state. 

on    defendant   without    the    state,    when   ordered 43S 

notice  to  be  served  with  summons '. 443 

papers  to  be   filed    4V> 

by   whom  to   be   made 4ti 

IX.  Service  by  publication, 

on    non-rcsidcr.t     438^  439 

departure   from   state  to  defraud  creditors ...V. . . .'  <SS 

to    avoid    service *,[  43§ 

concealment    to    avoid    service .','!!!  -k^ 

absence    from    state     ]..!!'.!,!.'.'  4JS 

in  action   to  annul   marriage '43V,  4.19 

for    divorce     43S^  4J9 

for    separation    43^  4:  ^ 

against    stockholder^    438 

ll^                                         infants  and  incompetents    4^8.  439 

after   attempt   to   commence   action   to   avoid   limitation 43< 

on    foreign    corporation,    unincorporated    association    or    do- 

^                                mestic    corporation    43Sb  ^ 

m                            on  unknown  owners  In  action  of  partition .* 1541 

^                              papers  on  which  order  of  publication  made „.[.  4?9 

by  whom  order  made I]  4KI 

contents  of  order ,, 'iiir*  44fl 

method  of  publication  and  service 331  440 

when  publication  must  be  commenced !..III  441 

when  service  deemed  complete , .,J  44I 

papers  to   be  filed I  412 

notice  to  be  subjoined  to  summons. , ,,  iQ 

proof  of  service 31  444 

when  publishers  within  county  refuse  to  publish J. II!  V^ 

affidavit  of  refusal  to  publish -...-I  32W 

defendant   must   be  allowed   to  defend .--*.,    I  445 

In  partition  not  allowed  to  defend  under  section  44$!  I  ]  1S5T 


X.  Proof  of  service. 

rvice,  re<; 
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X.  PKOor  or  servicb  —  Continued. 

of  service  by  publication •« 444 

of  service  without  state 444 

in  matrimonial  action.  •  ..*• ••••• ••• 1774 

XI.  City  court  of  Nbw  Yoric 

contents  and  requisites • 8165 

short  summons.  •  . 8145 

long  summons  against  non-resident 8165 

order  for  service  without  city 3170 

order  for  publication 3170 

service  of  summons  and  order  of  arrest  in  marine  cause....  3179 

XII.  In  justices'  courts. 

commencement  of  action  by 2876 

contents • 2877 

when  returnable. .'I . .  2877 

when  accompanied  by  order  of  arrest 2877 

time  and  manner  of  serrlce 2^ 

■cnrice  uoon  comoration 2879 

on  railroad  corporation   2880,  28o^ 

on  exfress»  insurance  and  telegraph  companies..  2881,  2SS:> 

on  mana^ng  agent  of  non*resident */P   • 

second    and   third   summons 285^8 

relation  back  of  second  and  third  summons 2^87^ 

where  name  of  defendant  is  unknown 2*^^^ 

return '>«Pf> 

service  on   defendant  with   warrant  of  attachment. . . .  ^ ?P''0 

of   summons,   af?idavft    and    rcqMisition   in    renlcvin .  . . .   2922 
:n  action  to  foreclose  mcchnnic's  lier.  in  court   not  of 
record 3404.  8405 

JCTTI.  Or  u>CAL  cousTS. 

•    of  Yonkers  city  court • • 8205 

of  N.  Y.  municipal  court •...  8208 

of  Albany  city  court 8208 

of  Troy  justice's  court 8208 

Susday. 

courts  not  to  sit  on,  except,  etc .....w •••        6 

arrest,   commitment  or  discharge  on 6 

service  of  summons,  complaint  and  injunction  order  on 6 

habeas  corpus,  etc.,  may  be  issued  and  served  on 2015 

not  to  be  made  returnable  on 2015 

sale  on  foreclosure  by  advertisement  not  to  be  held  on 2803 

8«iperlnt«iident  of  Banks. 

to  approve  change  of  name  of  bank •.•• 2411 

order  changing  name  of  bank  to  be  filed  with.... 2414 

3«9erlmtemdent  of  Imiinraaee. 

to  approve  change  of  name  of  insurance  company 2411 

order  changing  name  to  be  filed  with 2414 

Svpertniendent  of  Poor. 

See  "  OvzRSESR  of  Poor;  "  "  Poor." 

Superintendent  of  Public  \iroif1ca. 

to  assist  attorney-general  in  canal  claims. ....... .•••••••••.••    970 

Aomnromise  of  canal  claims S70 

9nperlor  Gonrt  of  Bnffal9. 

custody  of  seals,  records,  etc ..«••• 
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■uperlop  Court  of  the  Cltr  of  Neiir  TorlE* 

custody  of  seals,  records,  etc.. • •••••••      H 

•vperTlsors,  Board  of. 

to  pay  for  printing  calendars ••..•...  20 

to  appoint  physician  for  county  jail ••  126 

to  provide  for  stenographers,  salaries,  etc S8 

rooms,   furniture,  etc.,  for  courts SI 

for  stenofi^raphers  for  county  court... 336 

resolution   establishing  jail   liberties ...•••.••.•.•  147 

proof  of  acts,  resolutions,  etc Ml 

payment   of   stenographer  for   duplication   of   notes  of  trial   on 

judge's    order 1007 

may  sue  on  cause  of  action  arising  before  term 1926.  1929 

action  against,  on  cause  arising  before  term 1927;  192H 

appointment  and  compensation  of  temporary  surrogate.. .  .24S4^  24^ 

costs  in  action  against ' 3244 

may  make  allowance  to  grand  or  trial  jurors 3^(14 

mileage  of  jurors 3314 

fees  of  printers.  •   •..•••••••••#• 8Sli 

Supplemental  Pleadinffs* 

See  "  Pleadings." 
Sapplemental  Smmoiuk 

See  ''Summons." 
Supplementary  Proceedimva* 

I.  General  provisions. 

"judgment  creditor"  defined 23IS 

includes  person  recovering  costs  in  q>ectal  proceeding. .  2133 

remedies  classified 2432 

pursuing  remedies  simultaneously 2433 

remedies  are  special  proceedings 2433 

review  of  orders ; 2433 

what  judge  may  entertain  proceedings 2434 

referee  may  be  appointed  to  take  examinatipn... 2442 

report  of  referee  2442,  2443 

reference  may  be  ordered  at  any  stage 2443 

proceedings  upon  examination   2444 

parties  and  witnesses  may  be  examined 2444 

adjournments 2444 

oath  of  referee 2445 

payment  to  sheriff  by  person  owing  judgment  debtor 2446 

order  to  deliver  money  or  property  to  sheriff  or  receiver 2447 

|.  duties  of  sheriff  as  to  money  or  property  received  by  him...  2448 

*  application  of  money  or  property  received  by  sheriff. 2448 

sheriff  to  pay  or  deliver  surplus  to  judgment  debtor 2150 

.  J  injunction  against  transfer  of  property 261 

m  service  of  orders    2453 

r  ^        of  warrant  of  arrest  . . . .' 2^ 

discontinuance  or  dismissal 2454 

dismissal  for  neglect  to  proceed 2454 

notice  of  application  for  dismissal  on  discontinuance 2454 

costs  to  judgment  creditor 2455 

judgment  debtor  or  person  examined 2483 

judgment  must  be  for  not  less  than  $25 2488 

to  be  founded  on  service  personally  or  by  leaving  at 

residence   and  mailing    2458 

en  decree  of  surrogate's  court 

to  what  county  execution  must  have  issued •«... 

in  what  county  examination  to  be  had ^ 

answer  not  excused  as  tending  to  convict  of  fraud 2430 

naj  be  continued  before  another  judge 
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Swpplementary  Proceedlnsii  —  Continued* 

L  Gkmesai.  provisions  —  Continued. 

disobedience  to  order  punishable  as  contempt S4BT 

release  of  debtor  for  inability  to  pay  is  discretionary 2286 

joint  property  of  joint  debtors  may  be  reached 2461 

not  applicable  when  corporation  is  judgment  debtor 2468 

exempt  property  cannot  be  reached *..  2468 

trust  funds  or  property  cannot  be  reached 2463 

earnings  within  sixty  days  cannot  be  reached 246S 

II.  Examination  of  debtor  aptxx  kbturn  or  xxbcution. 

when  order  for  examination  may  issue. 2486 

when  warrant  to  arrest  may  issue  instead  of  order. 2437 

warrant  to  arrest  after  order 2488 

vacating  or  modifying  warrant  of  arrest 2489 

order  requiring  debtor  to  give  undertaking  for  discharge  from 

arrest.  2440 

commitment  of  debtor  in  default  of  undertaking 2440 

ni.  Examination  or  judgment  dbbtok  after  issuing  and  BEroRS 

RJETURN    or   execution. 

when  order  for  examination  may  be  granted 2486 

when  warrant  to  arrest  may  issue  instead  of  order 2487 

warrant  to  arrest  after  order 2488 

vacating  or  modifying  order  of  arrest 2439 

order   requiring  undertaking   by   debtor   for   discbarge   from 

arrest. 2440 

commitment  of  debtor  in  default  of  undertaking.  •••  • 2440 

IV.  Examination  op  third  person. 

may  be  pursued  alone  or  simultaneously  with  order  for  exam- 
ination of  debtor 2482 

when  order  may  issue • 2441 

notice  to  judgment  debtor 2441 

receiver  not  to  be  appointed  without  notice  to  debtor 2441 

^corporation  to  attend  and  answer  by  officer • 2444 

V.  Receiver. 

not  to  be  appointed  on  examination  of  third  person  without 

notice  to  debtor  2441 

notice  of  application  to  dismiss  or  discontinue  after  appoint- 
ment of  receiver  2454 

appointment 2464 

notice  of  application  for  appointment. 2464 

when  appointed  without  notice 2464 

notice  of  application  to  other  creditors 2466 

only  one  to  be  appointed 2466 

order  appointing  or  extending  to  be  filed  and  recorded 2467 

order  extending  prior  receivership 2466 

when  property  vests  in  receiver • 2468 

relation  back  of  title  to  personal  property 2469 

non>resident  not  to  be  appointed 2460 

removal  on  ceasing  to  reside  in  state 2460 

record  of  orders  appointing  or  extending 2470 

subiect  to  control  of  court 2471 

jurisdiction  of  justice's  court  over  actions  by. 2866 

Supreme  Conrt. 

is  a  court  of  record ,»•• S 

seal  of  county  clerk  is  seal  of  court 37 

general  jurisdiction 317 

may  change  place  of  trial  of  actions  in  other  courts 218 

ludiclal  departments # tt9 

dtiiiiiAtion  of  justices  of  apnellate  division •       • 
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Svpreme  Court  ^  Contfnaed. 

appellate  division   •••.  220 

See  "Appkllate  Division." 

powers  of  histices  assigned  to  appellate  division 23D 

special  or  trial  term  to  be  held  by  one  judge 22i 

appointment  of  special  and  trial  terms 2S 

assipfnment  of  justice  to  hold  trial  and  special  terms 233 

publication  of  appointment  of  terms ^......  2^ 

appointment  of  extraordinary  special  and  trial  terms 234 

powers  and  duties  of  justices 233 

de«i{?nation   of  instice  to  prevent  failure  of  term STT 

place   of   holding   terms 238 

adjournment  of  special  terms  to  chambers 239 

trials  at  chambers 239 

county  iudge  has  powers  of  justice  at  chambers 241 

stenographers,  appointment  and   duties  of 251— 2B3 

iustice  may  make  orders  in  county  court 354 

restrictions  on  injunctions  against  state  officers 606 

removal   of  action    from   N.    Y.   city  court 31ft.  Sifta,   Slf* 

of  action  to,   for  disability  of  county  judge 942 

from  conntv  court  to  change  place  of  trial *. 343 

actions,    etc.,    in    local   courts   of    Hudson,    Utica  and   Oswego 
transferred  to 3197 

Sapreme  Court  Reporter. 

appointment,  duties,  compensation,  etc 220,  244-2:^ 

copyright 249 

price  of  reports 247 

Saretteii. 

See  "  Bonds;"  "  T7noertakikgs." 
action  by,  to  recover  from  principal  costs  and  expenses  of  suit.  1916 

Surety  CompanleN. 

as  surety  on  receiver's  bond IV* 

equivalent  to  two  sureties  on  bond  or  undertaking Ml 

justification  by 811 

execution  of  bond  or  undertaking  by 811 

principal  may  take  credit  for  cost  of  bond 3330 

Svrroffates'  Courts. 

Absevtkes. 

real  property,  distribution  for  payment  of  distributive  shares..  2703 

Accounting.     See  "  Judicial   Settlement." 

•*  ACKNOWLEDGEn.    Oft     pROVED.    ANO    DULY    CePTIFIED." 

expression   defined   2T8B 

Acting   .SuRi»or..\TF. 

See   ".Surrogate." 

official  designation    ^S 

proceedings,  where  and  how  recorded 2509 

Administration.     See  **  Litters  of  Administration." 

Administrators. 

See    "Bonds;"    **  Judiciat.    Settlement;"    "Letters   or 
Administration;"   '*  Wtt.ia"  ._ 

;bonds 2591.2^ 

claims  bv,  against  estate,  determination  of 267? 

suspension  of  statute  of  limitations Sj^ 

eflPect  of  allowance ^^ 

commissions 2738 
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Administbatoks  —  Continued. 

contract  of  sale,  execution  of • •.••.••••...  2607 

counsel    fees,    allowance 2602 

county    treasurer,    acting    as « 2593 

creditors,    notice   to 2677 

de  bonis  non,  appointment,  bond • 2606 

estate,  custody  wnere  co-administrators  disagree 2696 

expenses    incurred    by,    payment    2692 

funds,  to  keep  separate 2604a 

letters  of  administration,  issue  upon  foreign  grant  of  aidminis- 

tratfon    2630 

notices  required,  how   given 2602 

official   oath    2568 

permission  to   resign,   application   and   proceedings 2572,  2573 

persons  incompetent  to   receive  letters 2564 

property  withheld,  proceedings  to  discover 2675 

public  administrator  of  Kings  county,  appointment,  powers,  etc.  2594 

real  property,  when  authorized  to  receive  rents 2701 

removal     , 2569-2571,  a">74 

revocation  of  letters,  deposit  of  securities 2700 

successor,   appointment    2563 

surviving,  to  act 2563 

temporary,    appointment,    powers,    etc 2596,  2597 

of  absentee,  may  provide  for  family 2601 

powers   as  to  paying   debts 2599 

powers  as  to   real  property 2600 

powers  as  to  requirmg  creditors  to  present  claims 2598 

testamentary  trustee,  effect  of  acts  when   same  person 2640 

with  will  annexed,  real   property,  powers  as  to 2695 

rights,    powers    and    duties 2695 

qualification    « 2606 

Administratoss   Db   Bonis   Non.      See   "  Administrators.'* 

Administrator  With  Will  Annexed.     See  "Administrators." 

Advancement. 

adjustment    upon    judicial    settlement 2738 

Albany  County. 

stenographer,   appointment   and  compensation 2496 

Allegations. 

due   proof   when    uncontroverted 2546 

Ancillary   Guardians.     See   "  Guardians." 

Ancillary  Letters    See  "  Executors;  "  "  Guardians;  "  "  Letters 

TfcSTAMBNTARY." 

Annuity. 

apportionment 2674 


appellate    court,    powers 2763 

appellate  division,  may  be  taken  to 2754 

case  to  be  made 2757 

chapter   12,   application 2758 

costs    upon,    award ;    how    payable 2751 

court  to   which   taken 2754 

facts,  may  be  on  or  law 2757 

how   taken    2756 

law,  may  be  on  or  facts 2757 

parties    2755 

proceedings  upon  determination 2764 

reversal   2757 
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ApnAL  —  Continued. 

review,   what  brought  up  for • gg57 

security  to  perfect ^iS 

security  to  stay  commitment 2761 

amount    27C2 

requisites 276 

security  where  decree  is  for  delivery  of  property 2760 

amount    2762 

requisites 27CS 

security  where  decree  is  for  money 2TW 

amount    2T6S 

requisites 2763 

stay^  of  execution  of  decree  or  order g57 

testimony,  further  may  be  taken 2763 

time    2736 

when  allowed .*• 2754 

APPBASANCV& 

how  made  and  effect • 2533 

Appillatb  Divisioir. 

appeals  to  27M 

proceedings  upon  determination 2764 

Applicaton    op    Cbaptir 276B 

Appraisal.     See  "Appkazsbib.'* 

AppRAXssas.  ^^ 

appointment    2685 

appraisal  in  different  places 2B68 

fees  .   ...: ^ 2732 

inventory,   contents    2867 

how  made  

return   of , 

return  of.   how  compelled 

newly  discovered  property,  appraisal  of 

qualification  of    

Assets. 

See   "Judicial   Sbttlbment." 

custody  where  co^representatives  disagree 

debts  due  from  executor  included 26TS 

decree  or  order,  when  evidence  of 2519 

defined   2788 

delivery  upon  order  of  courfr :. 2734 

payment  to  successor   of  representative  upon   order  of  court..  2734 

possession,  trial  to  determine 2676 

decree    2676 

property  withheld,  proceedings  to  discover 2875 

real    property   disposition,    restitution    from,    when    subsequently 

discovered 2718 

sale,  direction  as  to 26S 

what  deemed   • 2672 

ATTORNST    GxJfBRAL. 

compulsorjr  judicial  settlement,  may  petition  for y«"^<' 

voluntary  judicial  settlement,  when  to  be  cited 2738 

BOVDS. 

action  when  no  successor  appointed ^^^ 

administrator  de  bonis  non 26w 

administrators,   regulations    2S81,  ^^ 

application  of  provisions  to  executors,  etc.,  heretofore  appointed.  j^6« 

application  of  sureties  for  release • ^79 

approval • ^4^ 

deposit  of  securities  to  reduce  penalty 

1384 


•   m 


INDEX. 

8iii*POffate«*  Conrtu  —  Contlnaed. 

Bonds  —  Continued. 

discharge,  when  given  for  performance  of  an  act... 2SM 

when   given  on   appeal 2586 

executor  acting  as  testamentary  trustee,  required  from *,,  2638 

filing 2488 

general    guardian,    of    person 2652 

of  property 2650 

new,  substitution  of  after  judicial  settlement 2581 

when  principal  required  to  give 2578 

when    required 2577 

prosecution    of    2583 

bv   successor    2584 

record  books   2486 

recording 2&75 

release  of  old  sureties 2580 

sureties  liable  for  moneys  received  in  another  capacity 2S82 

testamentary   trustee,    rec^uired   from. 2639 

to  give  on  qualifymg 2687 

Books. 

indexing    2487 

marginal  notations 2487 

preservation    2488 

to  be  kept  by  surrogate,  enumerated 2486 

CBAPTn   1 8. 

application 2768 

enect  on  laws  applicable  to  certain  counties 2771 

provisions -applicable  to  surrogates'  courts 2770 

Citation. 

See  "Wills." 

contents    2523,  2624 

general  guardian,  upon  appointment 2647 

probate  of  wills  of  citizens  of  the  United  States  domiciled  in 

Great  Britain  and  Ireland 2608 

publication     2532 

service    2525 

by   publication    2526-2530 

incompetents,    upon    2530 

infants,  upon   2530 

personally   without   state 2526-2530 

proof    2531 

upon  the  return  of"   defined 2768 


«« 


CiTT   Chambzslain. 

deposit  of  money  and  securities  with 2689 

CLAIMS. 

See   "  Debts." 
judgment,  prima  facie  evidence  and  proof  of  claim  against  real 

property   2706 

trial   and   determination 2706 

statute    of    limitations 2706 

undetermined,  provision  for  payment 2713 

KZ. 

acts,  liability  of  surrogate  for 2475 

additional,    appointment    2491 

appointment    2491 

court  and  trust  fund  register,  to  keep 2503 

deputy  clerk,  security 2475 

expenses  when  goin^  to  place  other  than  surrogate's  court 2501 

Kings  county,   appoi.itment   and   compensation   of   additional...  2492 

chief   clc:rk,  appointment   and  compensation !J492 

powers  of  surrogate,  what  to  exercise 2.')02 

security 2475 
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CoDB  OF  Civil  Pkocedure. 

provisions  applicable  to  surrogates'  courts 2770 

Com  MISSIONS. 

See     "Administrators;"     "Executors;"     *' Guasdiaks;** 
**  Testamentary  Trustees.** 

Commitmiitt. 

security  upon  appeal  to  stay  proceedings 2761 

amount 2T£! 

requisites 27fi2 

Consolidation  op  Proceedings 2535 

Counties. 

laws  applicable  to  certain,  effect  of  chapter  18  upon 2771 

County  Judge. 

proceedings    where    also    surrogate Z46 

when   and  where   court   held   by i'lir. 

when  to   act  as   surrogate 2478 

proof  of  authority,  how  made  and 2479 

superseded   2i81-24S3 


GOVNTT  TkEASUEl 

administrator,    acting    as ^^ 

deposit  of  moneys  and  securities  with ; 269ft 

CoiTB  AND  Fees. 

amount,    limitations    2746 

surrogate    to    fix 2746 

appeal,   award   upon ;    how    payable 2751 

appraisers,    fees 2732 

award   2743 

collection   • 2745 

discretion   of  surrogate 2745 

how  made  payable 2744 

inclusive  of  what 274^ 

judicial   settlement,  additional  allowance 2747 

jurors,    fees    2732 

real    property,    allowance    upon    sales 2749 

referees,  fees  2732 

security   for    2750 

special    guardians,    compensation 274S 

taxation     2743 

witnesses,    fees    2752 

CouxT  and  Tbust  Fund  Rbgistbk. 

clerk   to    keep 2508 

to  be  kept  by  surrogate 2486 

Court  Officers. 

appointment  and  compensation ;  powers 2498 

fees,  where  trial  by  jury 2510 

Cbxditobs. 

affidavit    of    claimant 267T 

claims   rejected,   trial    on   judicial   settlement 26S1 

defined     2768 

failure   to   present   claim,    effect 267S 

limitations  of  actions 3681 

notice  to 287« 

power    of    temporary    administrator    to    require    presentation   of 
claim ....:..... 
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Siirroirates*  Courts  —  Continued. 

Gkeoitobs  —  Contintwd. 

purchasing  real  property,  allowance  on  bid .* 2712 

representative  as  claimant  against  estate 2679 

representative  as  claimant,  effect  of  allowance  of  claim 2680 

Chops. 

growing,    deemed   assets 2672 

Debts. 

deemed  assets    2672 

defined  2768 

disputed  or  unsettled,  compromise,  compounding  or  sale 2683 

not  due,  provision  for  payment 2713 

order  of  payment 2682 

payment,    proceedings   to    compel 2687 

sale  of  personal  property 2684 

real   property   subject   to  disposition    for 2703 

rejected,   trial   on   judicial   settlement 2681 


1 


assets,  when  evidence  of 2549 

defined  2548 

enforcement   by    execution 2553 

enforcement,  punishment  for  contempt 2554 

execution,  stay  by  appeal 2557 

•  for  money,   assignment 2551 

discharge    2551 

docketing   2551 

effect    2551 

force   and   effect 2r>50 

general   guardian,    upon    appointment 2649 

partial   satisfaction    2552 

probate,  admitting  will  to,  must  state  whether  contested  or  not..  2614 
revoking   letters,   effect   and   contents 2555,2556 

DSFTiriTTOIfS. 

expressions  used  in  this  chapter 2768 

DbPUTY    CtSBX. 

See    "Clmk." 
security    ^ 2475 

DlSTRIBUTIOIf. 

See  **  Judicial  Settlement." 

DiSTKIBUTXVE    SHARES. 

advance  |)ayraent,   decree  for 2691 

payment   into   court 2741 

payment,  proceedings  to  compel 2087 

real  property,  disposition  for  payment , . .  2703 

District  Attorney. 

when   to   act   as   surrogate 2478 

proof  of  authority,  how  made 2470 

superseded     2481-2483 

Dividends. 

apportionment 2674 

Erie   County. 

officers  and   attendants,   appointment  and  compensation 2493 

public  administrator,   appoiutment,  powers,   etc 2595 

stenographer,    appointment    and   compensation 2495 

Estates. 

funds   to  be   kept  separate 2664a 

Evidence. 

Sec  "Testimony." 

Exceptions: 

how   taken 254! 
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SnrroKAtes*  Courts  —  Continued. 

Execution. 

stay   by   appeal 

KXBCUTOKS. 

Sec     "Bonds;"     "Tudicial     Settlement;"     "Lettbm 
Testamentary;  **  ''^ Wills.** 

ancillary '  letters,   assets,   persons  acting  must  transmit ^04 

payment  witlioat  transmission 2g5 

citation    2S32 

hearing    2633 

petition    2632 

powers  and  duties  of  persons  acting  under 263tt 

security     2638 

to  whom  granted 2631 

upon    foreign    probate 2629 

bonds,    when    required 2567 

claims  by,  against  estate,   determination  of 2679 

suspension  of  statute  of  limitations • 2679 

effect   of  allowance 2680 

commissions    2753 

contract  of  sale,  execution  of 2807 

counsel   fees,  allowance 2flPS 

creditors,   notice  to / 2677 

estate,  custody  where  co-executors  disagree TBSSi 

exclusion  on  failure  to  qualify  or  renounce 262i 

expenses  incured  by  payment 28R2 

funds,    to    keep    separate 2864a 

indebtedness  to  testator,  deemed  assets 2873 

official  oath ZS6>« 

permission  to  resign,  application  and  proceedings 2572.  2573 

persons   incompetent  to   receive   letters 2564 

powers  as  to  estate  before   probate  .^ 2603 

property  withheld,   proceedings  to  discover 2673 

qualification  after  probate 26S& 

real  estate,  power  to  sell,  mortgage  or  lease  to  be  executed  by 

those    qualifying    2091 

real  property,  when  authorized  to  receive  rents 2701 

removal    2569-2571,  2574 

renunciation  after  nomination 26gS 

retraction  thereof 262S 

revocation  of  letters,  deposit  of  securities. 2709 

successor,  appointment    •  2563 

supplementary  letters  to  issue  on  removal  of  disability 2626 

surviving,    to    act 25A3 

testamentary  trustee,  effect  of  acts  when  same  person 2640 

trustees,  acting  as,  security  required  from 

Executor  With  Will    Annexed. 
See  **  ExEcuToas." 
qualification    ..•••... 

Exemptions. 

for  benefit  of  family 2670 

set-off,   proceedings  to  compel 2671 

Expenses.  __ 

administration,  when   real  property  subiect  to  disposition  for..  2TD8 

allowance    to    representative 9BBS 

trial    and   determination 2708 

statute   of  limitations.  .•• « • 2706 

KUNDS. 

to  be  kept  separate  by  fiduciary 3664a 

Funeral  Expenses  

payment,   before   probate    ^SS^ 

proceedings  to  compel    SS 

real  property  subject  to  disposition  for »TOB 

Gbnsral  Guakdxans. 
k.  See  "  GuAaDXAxa." 


INDEX. 

Snrroflrates*  Courts  —  Conttnued. 

General  Jurisdiction 2510 

Gener.\l   Rules  of   Practice. 

applicable  to  surrogates'  cotxrts 2770 

Great    Britain. 

probate  of  wills  of  cittxens  of  the  United  SUtes,  domiciled  in.  2008 

Guardians. 

See    "Bonds;"    "Judicial    Settlement;**    "Letters   of 
Guardianship." 

accounts,  annual  examination 2862 

proceedings  when  detective 2663 

ancillary,  not  included 2642 

by    deed,   defined 2642 

qualifications  of 2658 

successor,  appointment 2659 

by  will,  defined 2642 

letters,  issue  of , 2658 

qualifications  of 2658 

successor,  appointment 2659 

commissions 2753 

counsel    fees,   allowance / 2692 

defined 2768 

expenses  incurred  by,   payment 2692 

foreign,  ancillary  letters,  application  for 2654 

proceedings  thereupon    2655 

effect  of 2656 

funds,  to  keep  separate. 2664a 

general,  appointment  by  supreme  cotirt 2653 

decree 2649 

defined  . 2842 

hearing 2648 

jurisdiction  of  court 2644 

petition  of  infant,  by  whom  made 2645 

contents ; .  2646 

power  of  court 2643 

who  cited     2847 

general  of  person  named  in  deed  not  to  act  until  deed  recorded.  2657 

general  of  person  named  in  will  not  to  act  until  probate 2657 

general,  of  person,  qualification  of 2652 

general,  of  property,  bond 2650 

general,  of  property  named  in  deed  not  to  act  until  deed  re- 
corded   2657 

general,  of  property  named  in  will  not  to  act  until  probate 2r."»7 

general,  of  property,  qualification  of 2650 

general  term  of  office 2649 

infant,  order  for  maintenance 2684 

inventory  and  account,  to  file  annually 2660 

affidavit  to  be  annexed 2661 

letters,  limited  and  restricted 2651 

ofiicial  oath 2568 

permission  to  resign,  application  and  proceedings 2572,  2573 

persons  incompetent  to  receive  letters 2564 

real    property    disposition,    presumption    of   appointment   where 

records  removed  or  destroyed 2718 

removal. .-. 2589-2571,  2574 

when  accounts  defective 2063 

revocation  of  letters,  deposit  of  securities 2700 

special,  compensation 2748 

term,  application  of • •«••  2842 

Gua&dians  by  Deed. 

See  "  Guardians." 

Guaboians  by  Wilt« 

See  "  Guardians." 

GUAIDIAMSBXr. 

S«o  **  Lmni  or  GvAitosAjriBif ." 
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Sarrosates'    CoiirtM  —  Contlniied* 

Heirs. 


See  **  HEiasHiP." 

Heirship. 

establishment,  application  f 02- 2T85 

decree 27tt 

effect 2767 

recording 2767 

facts  to  be  ascertained 270^ 

Holding  Court. 

time   and   places 2501 

Husband. 

exemption  for  benefit  of 2670 

proceedings  to  compel 2671 

Incompetents. 

citation,  service  upon 2:w» 

real  property,  distribution   for  payment  of  distributive  shares..  27QS 

Infants. 

See  "Guardians;"  '*  Jitoicial  Settlement." 

citation,   service   upon 25%1 

exemptions  for  benefit  of 2670 

proceedings  to  compel 2671 

maintenance,  order  for 36S4 

real   property,   distribution   for  payment  of  distributive  shares  .  STflR 

shares,  payment  upon  judicial  settlement 2739 

Inheritance.  

defined 2768 

Intermediate  Accounts. 

See  "Judicial  Settlement." 
defined 2768 

Interpreters. 

Kings  county,    appointment  and  compensation 2-191 

Intestate. 

defined 2768 

Inventory. 

S-^e  "Appraisers;  "  "  Guardians." 

Involuntary  Account. 

Sec  "Judicial  Settlement." 

Ireland. 

probate  of  wills  of  citizens  of  the  United  States,  domiciled  ia. 

Judicial  Settlement. 

accounting  by  representative  of  deceased  representative 27! 

advancement,  adjustment  of .  .■ *4l^ 

aflfidavit  to  account   2733 

compulsory,   citation    » 27Sft 

order 2728 

proceedings  thereon   

who  may  petition , 

X390 
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Sarroarates*  Covrtii  — Continued. 

Judicial  Settlement  —  Continued. 

costs,  additional  allowance ••.••..  2747 

defined 2768 

distribution,    decree   for , 2735 

distributive  shares,  when  to  be  paid  into  court 2741 

'          effect  of 2742 

infants,  payment  of  shares 2739 

intermediate  account  . .  •  ^^ , 2721 

proceedings  where  involuntary 2722 

voluntary 2723 

compulsory,  of  guardian  or  testamentary  trustee 2724 

legacies,   when  to  be  paid  into  court 2741 

negligence  action,  where  recovery  has  been  had 2720 

payment,   decree  for    2735 

profit  and  loss,  accounting  for 2783 

recording  instruments   2719 

.    retention  of  money  or  property 2737 

specific  property,   delivery  of 2736 

summary  of  account,  decree  to  contain 2742 

unknown  persons,  legacies  to,  disposition 2740 

voluntary,    citation    2730 

proceedings  on  return  2731 

when  representative  may  petition  for 2729 

when  court  may  require 2726 

Jurisdiction. 

concurrent  of  two  or  more  surrogates 2516 

effect  of  exercise  of 2514 

exclusive 2515 

locality  of  debts,  how  affected  by 2517 

objection  to  defect  in  record 2512 

presumption  of   2513 

subject-matter 2512 

Jurors. 

fees 2752 

JUBY. 

decision  by  surrogate  after  trial  without  jury,  effect  of 2541 

drawing 2540 

fee? 2540 

right  to  trial  by 2537 

trial  by   .• 2538 

powers  of  surrogate   2539 

Kings  County. 

chief  clerk,  aopointment  and  compensation 2492 

clerks  and  officers,  appointment  and  compensation 2492,  249^ 

interpreters,  appointment  and  compensation 2494 

officers  and  attendants,  appointment  and  compensation ....  2492,  2493 

public  administrator,  appointment,  powers,  etc 2594 

stenographer,    appointment    and   comnensation 2495 

transfer  of  cause  to  supreme  court  «n  case  of  disability  of  sur- 
rogate     2478 

proof  of  authority,  how  made  and  superseded 2481-2483 

LrBGACIES. 

advance  payment,   decree   for 2691 

payment  into  court 2741 

manner  of 268s 

petition  to  compel  bv  testamentarv  trustee 2689 

proceedings  upon  return  of  citation 2690 

proceedings  to  compel   2687 

sale  of  personal  nroperty  •;••■; 2687 

real  property,  v/hen  subject  to  disposition  for 2703 
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tnrrovate*'  Courts  —  Contlikiied. 

Letters  op  Administration. 

See  "  Administrators.** 
application ...• 2581 

citation,    proceedings     2Si*) 

books   24S5 

creditors,   rights  to  letters 25S8,  25» 

defined 276$ 

evidence    of    authority 23€D 

issue   upon    foreign    grants   of   administration 3S3i> 

limited    and    restricted ^S5& 

limited,    issue 2592 

notices  required,  how  given •. . . .  2Sw2 

objections    to    grant    of 2S6S 

priority    2S61 

refusal  by  surrogate 25® 

requisites     25® 

revocation     256l^-2571,  2574 

on   proof  of  will 2624 

time,   how   reckoned   on   successive   letters . . .- 2562 

with  will  annexed,  qualification  of  executor  or  administrator..  ^SS05 

renunciation  or  exclusion  of  persons  having  prior  right    2SM 

when   and  to   whom   granted 2633 

who   entitled   to;    order 2588 

Letters  of  Administration  With  Will  Annexed. 
See  '*  Letters  of  Administration." 

Letters  of  Guardianship. 
See  "  Guardians." 

books     9I88 

evidence  of  authority 2560 

limited   and   restricted 2K9,  2651 

objections  to   grant  of 250S 

priority    2561 

refusal   by  surrogate 2565 

requisites     2S58 

revocation     2569-2571,  2574 

time,   how   reckoned  on   successive  letters 236S 

Letters    Testamentary. 

See   "  Executors." 

ancillary  letters.  as<M*t8,  persons  acting  must  transmit 26M 

payment   without   transmission 26^ 

hearing   % 2^ 

petition S633t 

powers  and  duties  of  persons  acting  under 2^6 

security  • •  2GS3 

to  whom  granted 2631 

upon   foreign   probate •  2G^ 

books   ^ 2488 

evidence  of  authority 2560 

limited    and    restricted 2559 

objections  to  grant  of 256S 

priority    2561 

refusal   by  surrogate MS 

requisites    253S 

revocation    2569-2571,  W4 

time,   how   reckoned   on   successive   letters 2583 

when  to  issue 2685 

wills  of  citizens  of  the  United  States  domiciled  in  Great  Britain 
and  Ireland,  issue 2006 
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Siirrovates>  Conrtii  —  Contlniied. 

LxFS  Tenants. 

sale  of  real  property,  rights i717 

Money  Paid  into  Court. 

disposition   of 2699 

Nbgligsncc  Actions. 

judicial   settlement   where   recovery  had 2720 

New  York  County. 

stenographer,    appointmen  >-.    and    compensation 2495 

terms,   appointment    2506 

Next  op  Kin. 

defined    2768 

Opficeks. 

See  "  Court  Officers." 
previous    acts    confirmed 2769 

Orders. 

assets,   when   evidence  of 2549 

defined     2548 

execution,   stay  by  appeal 2557 

how   enforced    2548 

Papers. 

preservation 2488 

Personal   PaoraRTY. 

defined    2768 

Persons. 

jurisdiction  of,  when  and  how  obtained...... 2511 

unknown,  how  set  forth  in  petition 2r)24 

Persons  Interested. 

defined    2768 

Petition. 

Sec  "Wills." 

contents    2521 

proceedings  commenced  by 2618 

will,  to  compel   production ., 2607 

Place. 

of  holding  court 2504 

Pleadings. 

verification 2r»20 

written  required 2519 

Probate. 

See  «  Wills." 

Proceedings. 

commenced  by  petition  1 2518 

consolidation    2535 

Process. 

execution  and  return 2522 

Proof. 

uncontroverted  allegations  to  constitute 2546 
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INDEX. 

Svrroarates'  Courts  —  Continued. 

Pkoperty. 

See  "Judicial  Settlement;"   "Real  Property. " 

delivery,   petition   to   compel   by   testamentary  trustee 

proceedings   upon   return   of  citation 2f&) 

proceedings  to   compel    2»>»7 

upon   order   of  court 2734 

payment  to  successor  of  representative  upon  order  of  court ...  27S4 

Post-Office. 

defined   2768 

Public  Administrators. 

Erie  county,  appointment,  powers,  etc 2596 

Kings  county,  appointment,  powers,  etc 23M 

Queens  County. 

stenographer,  appointment  and  compensation 2496 

Real  Property. 

administrators  with  will  annexed,  powers  as  to 2695 

application   of   provisions  to  trust   relating  to 2&tl 

contract  of  sale,  execution  by  representative 2697 

decedent's  interest  under  contract,   effect  of  conveyance 2715 

defined  2768 

disposition,  for  what  purposes  subject  to 2703 

when  and  how  allowed 27(6 

restitution    from    assets    subsequently    discovered 271>* 

distribution,   when  subject  to  disposition  for 27lC 

estates  in,   deemed  assets '.Su2 

judgment  on  claim,   proof  of  claim  against   real   property 27i'6 

lease,   etc.,  by  temporary  administrator 26ti) 

leasing,   order    270(7 

execution   2709 

not  affected  by  death 2710 

decree  of  judicial  settlement. . . . : 2711 

conveyance  to,  as 2711 

report     270© 

representative's  bond   2708 

when  and  how  allowed 2706 

mortgaging  not  to  affect  mortgagee  of  heir 2714 

order    2707 

execution    27*0 

not    affected    bjr    death •• 2710 

decree    of    judicial    settlement 2711 

conveyance   to,   as 2711 

report 2709 

representative's  bond   270S 

when  and  how  allowed 2706 

powers  to  sell,  mortgage  or  lease,  executed  by  executors  qualify- 
ing   2fiM 

executed   by    successors    of   trustees 2696 

executed   by   trustees   qualifying 2094,  M96 

records   removed  or   destroyed,   presumption   of   api>ointTQent  of 

guardians    2716 

rents,  when  representative  authorized  to  receive 2701 

sale,  allowance  of  costs 2749 

allowance  on  bid  to  purchasing  creditor 2712 

directions    as    to 26S 

life  tenant's  right  to  be  considered 2717 

not  to  affect  purchaser  from  heir 2714 

order    2707 

execution     2709 

not  affected  by  death , 2710 

decree  of  judicial  settlement 2711 

conveyance  to,  as 2711 

report   2708 

representative's  bond   • ,,,,  2708 
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SnrroflrateN'  CoartM  —  Contlnaed. 

Real    P«op«rty  —  Continued, 
sale  —  Continued. 

to  be  refused  if  bond  Riven •••••••..  2704 

when  and  how  allowed 2706 

satisfaction   of  charges  against   same,   when  subject  to  disposi- 
tion for  2702 

Records. 

books  enumerated ••••....••»«•»..  2486 

indexing    8487 

marginal  notations 2487 

real     property    disposition,     presumption     of     appointment    of 

guardians  where  removed  or  destroyed 2716 


appointment,    powers,    compensation 2536 

fees    2752 

reports,   confirmation,  approval,  etc 2536 

Reeeexncbs. 

of  questions  of  fact •••.•«•••••«••••.••••••••••.•«••.  2696 

Rerts. 

apportionment    ••••••••••#•»•••••••••••••••••••••  ^674 

RE&M>in>tllf. 

uenned     »•  • . ..  «■•••.•••••••••#••••••••••••••••••*•  ^i Oo 


n 


Sale.     See  *'  Real   Propbrtt. 

Seal. 

use  and  description •••#••••••••• 2473 

SECRfeTAlT   OF   STATX. 

transmission  of  papers  to,  by  surrogate... •• 2489 

SECtTRiTtu  Deposited  in  Couet. 

disposition  of  ••••• ••••••.•••  2699 

SECt7EI1ir. 

appeal,    to    perfect 2769 

where  brought  to  stay  commitment 2761 

amoutit 2762 

requisites     2762 

costs   2750' 

SECtTElTtE^ 

deposit  on  removal  of  testamentary  trustee 2700 

on   revocation   of  letters 2700 

on  revocation  of  letters  of  representative 2700 

Special  County  Judge. 

when   to  act  as  surrogate • , 2478 

proof  of  authority,  how  made  and 2479 

superseded   2481-2483 

Special  Guardians. 

Sec   *'  Guardians." 

consent    <«  • . .  2534 

nomination   by    party    prohibited *.  27tM 

when  to   be   appointed 2534 

Special  Procekdinos. 

regulaiious  wheti  before  supreme  court 2507 

54  1886 


INDEX. 

SnrroiTAteii'  Coartii  ^  Contlmied. 

Spbcial  Suksogatb. 

See     **  iJURBOGATE.** 

official  designation    Kil 

when  to  act  as  surrogate 2CS 

StATB   COICPTROLLSB. 

transmission  oi   papers  to,  by  surrogate 249 

Stats  Trkasury. 

legacies  to  unknown  persons  to  be  paid  into 2TIQ 

Statute  of  Limitations. 

claims     2906 

claims  of  creditors 3GS 

expenses STOS 

prescribed    - SIS 

suspension  in  case  of  claim  of  representative  against  estate....  26*9 

STBNOQBAPBJntS. 

acting,  fees 2S0O 

appointment    24S5,  3^ 

duties    

fees  for  copying  or  recording , 

minutes  of  testunony,  how  authenticated  and  bound 


SUVBXMB   COTTKT. 

Special    proceedings    before,    regulations SOi 

transfer  of  causes  to  surrogate's  court 2SSt 

StJSXTIIS. 

Sec  '*  Bonds," 

SUBROGATX. 

acting  surro^te,   official   designation 9G2 

book^   indexing 2VS 

preservation    wlflS 

to  be  kept,  enumerated 2^ 

concurrent  jurisdiction  of  two  or  more S5l€ 

counsel,   when   not  to  be 24T4 

decision   after   trial   without  jury,  effect  of 2S41 

defined     2T^ 

disability,   who  to  act tAT^ 

supreme  court  to  act  in  New  York  county 2-^ 

proof  of  authority,  how  made  and  superseded .  .2CSl-24^ 
disqualifications,   when   enumerated 247b' 

when    objection   must   be   taken «  34i  i 

disqualified,   who   to  act 2479 

exceptions   to   rulings,    how   taken 2>4S 

expenses  when  going  to  place  other  than  surrogate's  court 2r«.>l 

general   jurisdiction    • 251* 

incidental  powers    200 

Kings  countv,   transfer  of  cause  to  supreme  court   in    cmae   of 

disability    of    surrogate ^79 

proof  of  authority,  how  made  and  superseded ^1^-24?^ 

liability    for    clerks'    acts 34i.> 

official  designation    24^ 

orders,    how   enforced 2^ 

papers,  preservation 24sS^ 

transmission  to  secretary  of  state  or  state  comptroller..  24?^^ 

powers,   when  clerk   to  exercise JSil.' 

previous  acts  confirmed 27^ 

reference  of  questions  of   fact 23( 

seal     24T3 

temporary,   appointment    2484 

compensation    24^ 

vacancy,  who  to  act 247> 

supreme  court  to  act  in  New  York  county 9i8t 

proof  of  authority,  how  made  and  auperaeded.  aifil  >ffi3 
1896 


INDEX. 

Svtrroirates'  Courts  —  Contlniied. 

Sukxogatb's   Court. 

court  of  record 2 

defined     2768 

included  in  terra  "  judge  " 3S43 

seal 27.  80,  2473 

Tkmporary  Administrators. 

See  "  Administrators." 

Tkmforary  Surrogats. 

Sec    "Surrogate." 

appointment    - olo 

compensation. 2485 

TntMS. 

New  York  couiity,  appointment 2606 

Tkstambntary  Guardians. 
Sec    "Guardians." 
bonds,  when  required 2567 

Tkstamrntart  Trustxbs. 

See    '*  Bonds;  "    "Judicial   Settlement." 

bonds,  when  required 2567 

commissions     •  •  •  2753 

counsel    fees,    allowance 2692 

defined   2768 

executor,  effect  of  acts  when  same  person 2n44i 

expenses   incurred    by,  payment •• 2692 

funds,  to  keep  separate «vSft 

legacy,  petiuon  to  compel  payment • ^ow 

proceedings  upon  return  of  citation 2690 

official   oath 2568 

permission  to  resign,  application  and  proceedings 2572,  2573 

persons  incompetent  to  receive  letters 2564 

property,  petition  to  compel  payment   2689 

proceedings  upon  return  of  citation 2680 

qualification 2637 

trust  companies   2637 

removal   2569-2571,  2574 

deposit  of  securities 2700 

security   required  from 2639 

successors,  appointment  upon  disability 2638 

Tbstimont. 

taken  out  of  coiirt  by  permission,  filing 2547 

when  surrogate  may  proceed  to  place  where  witness  is 2543 

where   surrogate    may   proceed    to   another   county   to   examine 
witness    2544 

Tims. 

when  court  open 2504 

'Transfer  of  Causes  From  Sufremb  CotntT. 

regulations    2506 

Tbansfsr  Tax. 

real  property,  when  subject  to  disposition  for 2703 

Trusters. 

See    '*  Testamentary   Trustees." 
real  estate,  power  to  sell,  mortgage  or  lease,  to  be  executed  by 

those  qualifying 2694.  2606 

to  be  executed  by  successors 2690 
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Snrrooratea*  Courts  —  Contlniled* 

cicatcd  by  will  or  relating  lo  real  property,  appHcatioo  of  pro- 
vision   2KL 

UNDttTAJtlNO* 

Sec    ••  Bonds." 

Unitbo  Kingdom. 

bee   "  OKEAT   Britain  "   and   *'  Ireland.'* 

UnknoWn  Persons. 

lebAcx^s  to,  disposition 2740 

real  property,  dUthtbtltioh  fot-  |>ftyfaient  of  diMribulive  shares...  ZTiB 

Voluntary  Account. 

See  "Judicial  Settlement." 

Westchester  County. 

stenographer,  appointment  and  coinpensatiMi«**«.t  *..*•*«. ....  MB 

Widow. 

exemptions  for  benefit  of 26^ 

proceedings   to   compel « 3871 

Wills. 

certified,  msy  be  resd  in  eTidenee 26a 

construction 2615 

defined     27«> 

petition  to  compel  production 2607 

probate,  citation,   contents 3S19 

contents    of    petition • ».•.....«.... 30D9 

decree  to  revoke  former  letters  of  Administftncm .  • 26^ 

decrfce  to  state  whether  contested  of  fiot....^ 2S14 

destroyedi   proof  of* 9i3l3 

jury  trial  .  .  . >...<..«.. 2617 

lury  trial,  ptoeeedings  upon » 2619 

letters  testamentary,  when  to  Is^ue 26S 

lost,    proof    of . .  • < . .  t « . . . .  2^3 

notice   to   legatee  ind    detisee < 2616 

objections  filed,  notice  to  legatees  and   deviseei « .  26U 

proof   of   service « • . « •  y  • .  • .  * 261S 

objections,    who   may   file . . .  .\ 2617 

of    citiiens    of    the    United    StHtes    dontldled    In    Great 

Britain    and    Ireland 2906 

proof  required  •«.. 2611 

surrogate  to  be  satisfied  of  validity 2g4 

testimony,    commission    to    take fltI2 

testimony,    dispensiflt    with ....  * * 2612 

who  mav  propound .» .« «.« 26W 

who  to  oe  cited.  .4.«..i « *....*« « 2610 

witnesses,    proof    of    handwriting. •  —  2612 

witnesses  to  be  accounted  for 2612 

witnesses   to   be  examined jWll 

proved    elsewhere    in    state,    recording ••...«..  26P? 

record    book     2486 

recording ...» • 

when   proved  elsewhere  iff   state 

record  of,  may  be  read  In  etideiiee 

when  proved  heretofore  as  evidence 

retention  in  surrooate's  office;  exception XQBD 

trust,  creating  application  of  fh-OVislOAS  to. .  *  •  * » 2611 

witness  not  disqualified  when  beneficiary 


Witnesses. 

Examination  by  surrogate  elsewhere  thlin  in  covrt *  .MO.  2544 
ees    •. 278 

will,  not  disqualified  when  beneficiary  under 


nmax. 


OB  fi]«  la  N«ir  York  coanty  lor  tvmtf  yc«n,  9tm  prvtwnpHvo 


whta  court  may  order .•.•...»».f..*.* 1063' 

oooUnts  mad  ■crtioo  ni  ord«r  •  •  < , 1688 

outhoritY  to  onter  under  order » 1684 

commiMioners  of  i^rtition  may  employ  surveyor 1B52 

referee  or  commiscioners  to  admeasure  dowCTi  iMy  employ  sur- 

Teyor. , 1609 

sunreyor'a  fees  in  partition  or  dower • 8290 

•yr^euae^  Municipal  Co«i^  of  tbe  City  of* 

Is  not  a  court  of  record 8 

jurisdiction  of  fummitfy  proceeding!  to  dispossess 2284 

TsiT-ern-Keepera* 

disqualified  to  act  as  justice  of  tbe  peace. •• 


military  pay,  pensions,  rewards,  arras,  etc.,  exempt  from  seizure 

for, , 1393 

to  be  paid  by  officer  making  sale. 1676 

Broperty  seized  for.  capnot  be  recovered  In  replevin 1690 
ability  to   state   for,    net  affected   by   insolvent   debtor's    dis- 
charge  , 2184 

debtor  to  state  for  taxes  not  to  b^  discharged  from  Imprison- 

mcnt  on  execution   . . . .  # 2^"'  ^ 

summary  proeeedingv  t4  dlspoetast  tenant  for  nop-paymcnt  of.  2?'U 

asainst  decedent,  entitled  to  preference  m  payment 2682 

additional  allowance  on  ccrtiiMraci  tg  review  assessment... 32r>3 

Ta&xpayer*a  Action. 

when  taxpayer  may  sue  to  redress  municipal  irrong 1925 

may  be  excuse<)  ffom  serving  as  furors. ...     , 1033 

TolvffrapHa. 

operators  exempt  from  jury  service 1080,  1081,  1127 

proof  of  exemption   1082.  1128 

costs  of  condemnation  when  compensation  for  right  of  way  does 

not  exceed  Iw. 3379 

service  of  juftice's  summons  on  companies.. «....• 2881 

costs  of  condemnation  when  compensation  for  right  of  way  does 
not  exceed  $00 8379 

See    "  Ejecticsvt;  **   '*  Lavdloib  and  Tivaitt;  *'    "  Svm- 

MAIY   raOCKBDXNOt  TO   DlSVOSSBSS." 

execution  against  property  in  hands  hf 1871 


T^Manta  in  Cprnmon* 

nMy  maintain  ejectment  separately 1600 

ouster  must  be  proved  in  ejectment  between  co-tenants 1515 

action  of  partition  hy*  see  "  pAaxiTioN." 

action  f  r  waste  against  co-tenant 1656 

action  against  co-tenant  for  proportion  of  irofits....* 166K 

l«r. 

when  tender  may  be  made  after  suit. • .  •  • T31 

coeto  to  date  to  he  included , 781 

amount  tendered  to  be  paid  into  omrt. ....•••• • TM 

1899 
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Tender  —  Continued. 

notice  of  payment  into  court •.••••••.• • •• 

effect  of  sufficient  tender 738 

costs  after  sufficient  tender ...••••.••..•...•  711 

accepted  amount  to  be  deducted  from  recovery 734 

eofts  when  tender  accepted • • •••«..  T3i 

Teatamcntarir  Trustees. 

Sec  "  oUHROOATES'  CoURTS,"  "  TrUSTBES." 

Timber. 

proof   of  title   In  actions   for  injury  to  timber  on  nnoccnp4e4 

lands 

action  for  cutting  on  lands  of  individual  or  municiikality 19SI 

treble  or  single  damages  for  ciatttng. 16GB 

Vlme. 

of  notice  of  motion,  eight  da^s Tfcl 

extension  of  time  before  expiration ••  781 

affidavit  to  be  served  with  order  for  extension 71^ 

relief  from  default 4^ 

not  to  be  extended;  for  action  to  abate  unless  continued 7M 

for  commencement  of  action 7S4 

to  apply  for  continuance  after  death  of  party 7^ 

to  take  appeal,  except,  etc TM,  785 

for  making;  supplemental  complaint  to   continue  action. .  ~^* 

computation  of  time  of  publication 71 

time   added    when    paper   served    by  mail.... 71 

exten5«ion  of,  to  answer  or  demur  in  action  against  oorporatioo 

on  bill  or  note ,.. ...•••••  1771 

for  service  of  notice  in  N.  Y.  dty  court • .'. 3181 

Title  Insurance  Companies. 

searches  may  be  used  in  lieu  of  official  searches •••...••.« 


; 


Town  Co-operative  Insurance  Companies* 

change  of  name   • 2411, 

ToTvns. 

excepted    from   judicial    sunervision ..•..*.  1R04 

not  suhiect  to  action  to  dissolve  corporation 180t 

bv  state  to  annul  corporation l^W 

order  oi  arrest  in  action  for  funds,  etc..  of 349 

attachment  in  action  to  recover  funds  of fSCt 

preference  of  actions  by  or  against   TBI 

jurors  not  disqualified  because  residents  or  taxpayers 1179 

proof    of    ordinances,    by-laws,    etc ...«.>>«■......  Ml 

action    for  cutting  trees,  etc,  on   lands  of..... 1687.  MVS 

taxi>ayer'9  action   to  prevent  illegal   acta,  etc 19S5 

action  by  state  to  recover  public  funds,  see  **  Mdhicifai.  Ow- 

PORATIONS." 

excepted    from    iurisdiction    of   justice's   court 

jurisdiction  of  justice's  court  over  actions  by  or  against  officers. 

venire  in  justice's  court  in  action  between   two  towns 

penalties  for  allowing  animals  to  run  at  large,  see  **  Strat*."* 

costs  when  action  brought  by  state  for  benefit  of  a  town... 8343 

no    fees   for   administering   oaths  to  town   officers*  ••••• 


Town  Clerk. 

certified  copies  of  papers  filed  or  recorded  io  ofSce'  art  evidence.    8M 

deposit   of   justice's   booksi    with .•••.••••.  8144-3147 

jury  list  to  be  filed  in  office  of 1039 

to  transmit  copy  of  jury  list  when  lost  or  destroyed. •..••••..  MB0 
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state  may  be  made  defendant  in  action  affectinir  realty  tubject 
to  tax. « 447 


non-joinder  or  mUjoinder  of  defendant  In  action  against  per* 

sons  engaged  in *.".***  ^^^ 

filing  statement  of  names  of  members  of  joint-stock  association, 

etc.,  engaged  in 1946 

Tressson. 

attorney-general  to  bring  ejectment  for  real  property  forfeited 

for 1077 

advertisement  of  pendenc3r  of  action 1978 

joinder  of  '*  unknown  claimants  " 1979 

effect  of  judgment  against  unknown  claimants 1960 

report  of  recoveries  to  land  office « 1981 

action  to  recover  personal  property  forfeited 1982 

action  to  be  brought  in  name  of  people 1984 


• 


proof  of  title  in  action  for  injury  to  trees  on  unoccupied  lands.     900 

action  for  cutting  on  lands  of  individual  or  municipality 1067 

treble  or  single  damages  for  cutting 1668 


place  of  trial  of  action  for  penalties  for  trespass  on  forest  pre- 
serve      988 

action  for  damages  for  encroaching  wall  to  be  brought  within 

two  years 1499 

persons  holding  over  after  determination  of  trust  or  estate 1064 

reversioner  may  sue  for  dama|^es  to  inheritance 1666 

cutting  tree^  etc.,  on  lands  of  individual  or  municipality 1687 

summary  proceedings  to  dispossess  trespassers 2232 

when  notice  to  ^uit  required 2236 

petition  for  sale  of  animals  found  trespassing 8060 

Sec  "  Strays." 
damages  entire  when  several  animals  trespass...! 8109 


>• 


for  mode  of  trial  In  different  actions,  see  titles  of  actions, 
in  justice's  court,  see  "  Justice  of  the  Pkaci." 

when  proceedings  may  be  private  5 

stenographic  notes  of  proceedings   83 

issues  of  fact  triable  at  special  or  trial  term 976 

at  adjourned  term  of  court    34 

may  be  adjourned  to  another  place  41 

if  commenced  may  be  continued  beyond  term  •• 45 

may  be  had  at  chambers  by  consent   » 239 

clerk,  sheriff,  etc.,  not  required  to  attend  trials  at  chambers. . . .  239 

view  by  court  or  jury  in  action  for  waste 1669 

marine  causes  in  city  court  of  New  York 3180 

for  exceptions  at  the  trial,  see  "  Exceptions.*' 


t> 


The  issues;  bringing  on  the  trial. 

See,  also,   "  Issues;  "  "  Notice  of  Trial." 

when  issue  of  fact  arises  on  alternative  mandamus 2079 

issues  must  be  disposed  of  by  trial    966 

order  of  trial  of  issues  of  law  and  of  fact 900 

court  may  direct  order  of  trial  of  issues  in  same  action....  967 

separate,  trial  on  one  or  more  issues 973 

immaterial  issues  need  not  hn  tried §75 

Issues  to  be  tried  at  terms  held  by  one  judge  only 876 

note  of  issue  to  be  filed  977 

classification  of  issues  977 

order   of   disposition   of   issues fl^g',  979 

prelerence     of     issues     on     the     calendar,     see     *'  Preferred 
Causes." 

either  party  may   bring  issues  to  trial , 9^ 

1401 
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Trial  —  Continued* 

L  The  issues;  BUKGiifo  ox  tbb  tual— Continned. 

notice  of  trill ••• 

time  for  service  by  mail •••••••    m 

time  for  service  in  N.  Y.  citjr  court ,.. Sill 

for  what  day  notice  may  be  given  in  N.  Y.  ci^  court Utt 

order  for,  to  be  served  with  deifendant's  pleading  in  tctkNi 
against  corporation  on  bill  or  note 1778 

papers  to  be  furnished  at tS 

on  replevin  to  be  furnished  to  court  or  referee. ....•••  1717 

fl.  Place  of  trial. 

supreme  court  may  change,  in  actions  pending  In  other  courts.  21% 

removal   from  N.   Y.   city  court  to  supreme  court 319,  31ife 

from  county  court  to  change  place 343 

in  supreme  court,   summons  must  specify  place 417 

complaint  to   specify    .^ " -Isl 

provisions    of    sections   9B2-900,    applicable    only    to    supreme 

court     9^ 

when    governed    place    of    subject-matter 9sl 

actions  relating  to  real  property  situate  without  the  state...  dSia 

actions    triable     where     cause    arose i<^3 

in    county    of    residence    of    party i*>4 

where  triable  when   all   the   parties   are  non-residents S^4 

action  to  be  tried  in  county  designated  in  complaint,   unless 

place   changed 9Si 

demand    for  change   of   place 9^ 

motion   to  change  place    SI^T 

when  court  mav  change  place   ^7 

proceedings    subsequent    to    change 9^ 

county  clerk  to  transmit  filed  papers  on  change H^S 

order   to   change    takes   effect    on   entry 1X« 

where   motion   to   set  aside   order  changing,   heajrd !*»S 

where    appeal    from    order    changing,    heard f*'^ 

issue  of  law  triable  in  any  coun^  in  judicial  district ^) 

in.  By  ju»y. 

feigned  issues  abolished 823 

Jurv  of  part  aliens  abolished  11^^ 

to  be  had  as  prescribed  by  code 1190 

exclusion  of  jury  from  courtroom  during  argument  of  motion 
for   nonsuit llf 0 

on  aucstions  stated  and  settled  in  application  for  appointoieni 
of    committee    for   incompetent 2ItS4 

venire  to  procure  jurors  not  necessary 1191 

1.  Issues  triable  by  jury  of  right, 

on  demand,  in  action  to  annul  marriage.^ • ITS 

of  issue  of  adultery  in  action  for  divorce 17S7 

action  to  annul  corporation 1800 

action  in  nature  of  quo  warranto • 1956 

action   to   vacate   letters-patent 19R 

issues  of  fact  on  alternative  mandamus S0S3 

of  application  for  insolvent  debtor's  discharge  on  donand 

of  contesting  creditor  of  right  on  demand 216S 

summary   proceedings   to   recover   possession   of  land   of 

right  on  demand   22iT 

demand  for,  in  marine  causes  in  city  court  of  New  York 

of  right  on  demand S18S 

of  specific  issues  of  fact  when  of  rig^t 9<^ 

method  of  waiving  trial  bv  jury 1000 

counterclaim  is  an  action  for  purpose  of  trial  by  court  or 

Jury 874 

what  issues  are  triable  by 90P 

issues  of  fact  in  partition  of  right 1H4 

1402 


INDEX. 

Trial  —  Continued. 

III.  By    Juky  —  Continued. 

2.  When  discretionary. 

may  be  ordered  on  specific  questions  of  fact  wh«n  die 

cretionary   823,    971 

order  for  trial  of  Questions  of  fact  arising  on  proliibition.  2090 

8.  FonnaUon  of  the  fury, 

clerk  to  prepare  and  deposit  ballots 1103 

to  draw  ballots   11&4 

mode  of  drawing  ballots IIW 

persons  drawn  from  the  jury 1106 

disqualification  for  relationship 1106 

objection  for  relationship   1106 

ballots  drawn  deposited  in  second  box 1107 

returned  to  first  box  on  discharge  bf  jury 1168 

of  absent  and  excused  jurors  returned  to  first  box.  1109 

■eoond  jury  may  be  drawn  before  first  discharged 1170 

when  talesmen  to  be  procured  1171,  1172 

or  jurors  drawn  from  third  box 1171 

dlw^ttalificatton  of  sheriff  to  summon  talesmen 1173 

notice  to  talesmen  and  return  thereon 1174 

fine  of  talesman  for  non-attendance 1174 

exceptions  and  challenf^es   to  talesmen 1174 

no  objection  that  jurors  not  on  original  panel 1175 

peremptory  challenges.^ 1170 

no  challenge  because  officer  drawing,  party  or  interested.  1177 
because  officer  notifying  is  party  or  interested*...  1178 

challenges  in  penal  actions  for  money. 1179 

emi^oyees  of  parties  subject  to  challenge 1180 

stockholder  of  corporation  party  subject  to  challenge. . . .  1180 

challenges  tried  by  court  onlv   1180 

review  of  determination  of  challenges 1180 

4.  Verdict  and  discharge  of  jury. 

for  purpose  of   exception,   trial   continues  until   verdict 

rendered 992 

failure  of  jur/  to  agree   1181 

proceedings  after  disagreement  of  jury 1181 

filaintifF  cannot  submit  to  nonsuit  after  jury  retires.....  U^ 
ury  to  assess  damages  in  action  for  monejr 1183 

jury  to  find  single  damages  and  court  to  increase,  when 

double,  etc.,  oamages  ^ven  by  statute 1184 

rendition  of  verdict  8ubje<:t  to  opinion  of  court IIH.*} 

general  and  special  verdict  defined . . . . » 1180 

when  general  or  special  verdict  to  be  rendered 1187 

appeal  from  judginent  where  general  or  special  verdict 

rendered ^^f^ 

special  finding  controls  general  verdict 1188 

entry  of  verdict  on  clerk's  minutes 1189 

of  judgment  on  verdict  ••... 1189 

IV.  By  cotTiT. 

elsewhere  than  at  court-house,  by  stipulation 87 

what  issues  of  fact  are  triable  by 009 

issues  remaining  after  after  jury  trial  of  specific  questions...  972 

Issues  of  law  are  triable  by  909 

counterclaim  is  an  action   for   purpose  of  trial  by  court   or 

jnry 974 

issues  of  law  triable  at  soecial  term 07§ 

when  issues  of  law  may  be  tried  as  contested  motion.  •••••.•  9T9 
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Tviml  —  Conttnoed. 

IV.  By   court  —  Continued. 

issues  in  condemnation  proceedings __, 

when  jury  waived  and   judge  assents....! '..'.'..  lOOS 

method  of  waiving  trial  by  jury liVB 

requests   for   rulings  by  court .'  1025 

when  decision  to  be  filed I . .  lojii 

See  "  Dkcxsion." 

new  trial  for  failure  to  &jc  within  time  limited 1010 

order  upon  motion   for  ^ew  trial  for  failure  to  file  decision 

within    time    limited 1010 

costs  upon   order   for  neur   trial   for   failure  to   file  decision 

within  time  limited   1010 

reference  of  issues,  etc,  sec  "  Rspbkencs;  "  "  Rkpoht.** 
for  report,  see  '*  Report." 

time  for  filing  decision  in  city  court  of  New  York 3173 

exceptions  to  rulings  of  surrogate  during  trial : 2542 

Trla.1  Term. 

to  be  held  by  one  judge 29 

appointment  of • 233 

of   extraordinary   terms    2V 

place  of  holding ^^ 

contempt  at,  may  be  punished  at  special  term 22f>2 

TroTt  Justice's  Court  of. 

is  not  m^  court  of  record 3 

jurisdiction  of  summary  proceedings  to  dispossess 2234 

service  of  complaint  with  summons 3207,  3306 

who  may  serve  summons '. 32)'i^ 

proof  of  service 3306 

action  commenced  by  service  of  summons .^. . .  320A 

arrest,  attachment  and  replevin  in 3210,  3211 

answer  raising  title  to  real  property 3213 

appeal  to  county  court   SZ13 

effect  of  provisions  on  iurisdiction  and  proceedings 3214 

jurisdiction  of  civil  actions 3223 

of  action  for  penalties   S22S 

may  enter  judgment  by  confession   3224 

docketing  judgments ^^ 

execution  on  iudarmcnt   3S^ 

provisions  made  applicable  to 3225a 

property  held  in,  not  reached  by  creditor's  action 18711 

by  supplementary  proceedings   21^ 

^  income  subject  to  execution  on  juogment  for  necessaries,  etc..  13&1 

not  affected  by  revocation  of  letters  of  testamentary  trustee 2571 

\  sheriff's  deed  to  executor  or  administrator  is  in  trust  for  hdrs 

J  of  devisee 147!5 

f  sale  on  execution  of  real  property  held  in  trust. 1431    . 

ut  Companies. 

designation  of  deoositories  of  court  funds 746 

accounts  of  depositories  of  court  funds 19S 

certificates  to  deposit  of  court  fu.nds 753 

agreement  with  sureties  for  deposit  with 813 

appointment  as  special  guardian  of  infant  on  application  to  sefl 

real  property 2SSS 

excepted  from  provisions  for  voluntarv  dissolution 2420 

securties  of  decedent's  estate  may  be  deposited  with,  to  reduce 

penalty  of  bond 2578 

deposit  of  decedent's  funds  or  property  by  direction  of  surro- 
gate  2flK 
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I.   RiOHTf,  rOWSU  AMB  DVTUt. 

of  property  of  person  confined  for  crlme^  tee  "  Ckius  Jan 
Qiiuinaia" 

powers*  mppointment,  etc.,  on  mpplication  for  discharge  of  in* 

solvent  debtor,  see  '*  Insolvent  Dbbtors." 

title  to  securities  representing  money  paid  into  court 749 

reference  on  application  for  appointment  of 827 

trustee  for  intant  holding  over  liable  for  full  profits 1Q04 

may  consent  to  discharge  of  insolvent  debtor  with  leave  of 

supreme  court 2158 

II.   ACTIONf  IT  AND  AGAINST. 

trustee  of  express  trust  defined •••••#••  449 

limitation  of  action  for  money,  etc.,  received  by 410 

may  sue  without  joining  beneficiary 449 

action  on  securities  representing  money  paid  into  court 749 

5'urisdiction  of  justice  s   court 2866 

oinder  of  causes  of  action  against 484 

order  of  arrest  in  actions  for  funds  or  property  misapplied. . .  549 

in  justice's  court  • 2896 

not  to  be  arreted  when  sued  as  representative 555 

appearance  in  condemnation  proceeding •  8868 

executor,    etc.,    deemed    trustee    for    purpose    of    continuing 

action • 1828 

substitution  of  successor  on  death  or  removal • 766 

on  death  or  removal,  successor  may  continue  action 766 

counterclaim  in  action  by 502 

by  or  against,  in  justice's  court •  2946 

preference  of  actions  by  or  against  trustee  for  infant 791 

execution  against  property  in  hands  of 1371 

leave  to  sue  on  bond  of  trustee  apoointed  by  court 1890 

action  against  beneficiaries  for  costs  and  expenses  incurred . .  1916 

when  personally  liable  for  costs 8246 

costs  against,  payable  from  estate 8246 

security  for  costs  diasretionary... 8271 

costs  in  condemnation  prooeeoingt. ••..••.. ..•••. 8872 

III.  Tbstamkntaby  tbustebs. 

See  "  SuaaoGATB's  Couet." 

preference  of  actions  by  or  against 791 

revocation  of  appointment  for  failure  to  give  new  bond 812 

U. 
Vadertaklnffn. 

I.    REgUISITES,    FOXM   AND   SUPFICIBNCY. 

to   be   acknowledged    • 810 

party  need  not  join  with  sureties. 811 

one  surety  sufficient,  unless,  etc 811 

fidelity  or  surety  company  equivalent  to  two  sureties 811 

exeoution  of,  by  fidelity  or  surety  company 811 

form 812 

affidavit  of  sureties  or  party 812 

approved  by    court   or   judge 812 

petition  by  surety  to  be  relieved 812 

accounting  by  principal  on  petition  of  surety  to  be  relieved..  812 
revocation   of    appointment   of   principal    for   failure   to   give 

new  bond 812 

agreement  for  deposit  with  trust  company  or  safe-deposit  com- 
pany    813 

further  protection  for 818a 
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tJndertalilnira  —  Continued. 

I.  Requisites,  foem  and  surFicxEMCt  «*  CObthmtdi 

to     be     filed ...........ti«ii«.«««>t«tta«««a*«*«4»  ^^ 

reference    to    approTe    ....  * 5* 

justification  by  fldctify  ot  sUtetjf  (Joiflptny   811 

cxftmination  of  sureties    ,....,,... SUa 

when  several  sureties  miy  justify  iH   SftiSlttf  SUttl SU 

notice, of  justificati^on  in  K.  T.  City  court 3161 

amending  detects  in '•^ 

immaterial  variance  from  stfltUtory  r(!i}UlSlteS  do«s  not  affect.  729 

not  affected  by  efaatige  of  parties.... 815 

not  impaired  By  removal  or  attioti  f rottl  county  codtt 946 

putting  In  fictitious  tixtttf  ptitiishable  as  dvU  cMtettipt 14 

II.    In    PEOVISIONAL    EEMBOtES. 

1.  Arresti 

for   ord*r   of   atrtst fSte,  580 

mbtioil   to   ihcf^astf   security iwr,  !» 

of    bail    to    procure    dischar^ i....i 5«d 

2.  Injunction. 

on    granting    of    Injun^tiofi ..........  • dU-6S5 

by   defendant  to  indestiiiify  |>iaifltiff   fot  iracating 60 

8.  Ait^h^tMHt, 

on  obtaining  warrant. .....*»«••  640,  66 

on  1«VT  Of  attachment  oA  goods  aboard  lhip..««<..4«a..  6B2 

by  t>lalntifF  to  shariff  on  claim  to  property «..««. «..«»..  CBS 

action  on,  on  attachment  of  velscl  ....•<..•* «  96^  685 

by  plaintiff^  on  ftttaehnlent  of  foreign  Tcasal. .  • 868 

to  discharge  attachment  of   foreign  tcasti  on  cMns  of 

title <....<......«*«. 4. .44«44«..  670 

on  application  tn  dlsoharga  attachinent.<«.»4i.*. •*•••..  688 

by  one  of  scleral  dcf endatits  .......  i  *  <.«  i  •  < 680 

Jtistlfication  of  sureties  dit  application  to  dtsahargo  attach- 
ment  ...«..(.> ».....44«....  680 

on  application  by  partner  Id  dlMhafgt  attaebltaeiil*  4 .  *  • . .  8M 
proceedings  to  asceflalfli  SilflMeiMy  of  Mtatiai   aft   dis- 
charge of  attachment 8B6 

by  junior  attaching  creditor  to  pt«tettl  fdliM  «f  fM«ltfn 

vessel «..«..«..  4  ••  .^ « 4 «.«. « T91 

deliveiy  of,  to  defandant  on  aiatbargft  of  attashmant* ...  T18 


III.  In  specific  actions  and  rEocxEDiNoa. 

as  security  for  costs • 3871 

for  restitution  on  judgment  by  default  when  sammoas  aerred 
by   publication • • iZl8 

Bills  •nd  noUt, 

of  indemnity  on  reodVAHttf  JntfiBiant  oft  fetfl  bill  or  aote.  1918 


CwftidrdH. 

td  bi-ocuM  itiy  of  pfoceMlligl  p«ildidt  cftitofift  to  ro- 
tietr 4 «4...  sm 

Cimtwmpt. 

to  prdcure  discharM  from  Warfaiit  of  tHiclMittt  lii  ten- 
tempt  pending  hearing «...  STf 

of  pe-son  comitiitted  for  contempt  of  older  rMtrain- 
Ing  waste  of  property  sold 1415 


by  doivercM  for  restitutiot!  if  appeal  Mecaaful.  ...«•.., 


OMdertaklniTfi  —  Comtlnued* 
III.  In  specivic  actiowi  and  mocKMMVGM^'^  Omi^nnki* 
Esecution, 

by  person  dcsignmted  in  order,  to  whom  execution  is  di- 
rected  isei 

for  rdease  of  partnership  property  from  lery 1414 

^y  ^reditpr  on  <;lalm  to  property  lev^e4  on 1419 

on  leave  to  tssue  execution  on  judgrq^nt  for  legacy  or 
distributive  share.  .  . 1827 

Jail  libertUs. 

for  i^il  Uhmtifls-  •  -t f«» IBO 

is  indemnity  to  sheriff  and  creditor.. ••«••# • 151 

prisoner  committed  if  surety  insu^ldfot  •  •  •  •  • 152 

in  prf»«Mdix»g9  (q  f«(oraf}  lien* 9491,  9486,  S488 

Netic*  9f  ptn4§n§y  0f  action, 

on  application  to  cancel •••..  1671 

for  cancellation  of  notice  in  creditor's  action 1674 

Fmrtition, 

by  guardian  ad  litem, »», r^v^ttttf t««f ••••••#  1686 

by  party  to  refund  share  p^id  oyer,  •.,...,•••..••......  1584 

Rgphvin, 

of  plaintiff.  .  ,   , I609 

exception  by  defendant  to  plaintiff's  sureties 1703 

justification  of  plaintiff's  sureties... 1703 

by  defendant  to  rccUim  property., 1704 

notice  of  justiflcatlcn  on  defendant's  undertaking 1704 

to  indemnify  sheriff  agaiqst  claim  of  third  person 1711 

action  on 1 .  t « .  i « « .  1  •  •  • » * 1733 

IV,  0|r  APPKAL. 

L  In  general, 

respondent  may  waive  security  1306 

deposit,  in  lieu  of  undertftl^JM  ...      ,..,.,.,,, ,,  1^0 

to  be  filed 77 1307 

order  for  new  undertaking. 1308 

when  action  may  be  begun  on  undertaking. , . .  130^ 

on  appeal  by  municipal  corporation 1814 

to  fWiplqid  sale  df  realty  pending  appeal  from  refusal  of 

speafic  perfomMoee. 1323 

to  stay  execution  pending  appeal  from  inferior  to  supreme 

MMtrt.  .  •  a 1341 

to  stay  ordors  pending  appeal  from  inferior  to  supreme 

court.  .  .  • 1343 

H  ttay  e^^ontion  on  appeal  to  appellate  division 1352 

Tfl  coyrt  of  appeal. 

to  perfect  appeal 1326 

io  stay  exopution  for  money 1327 

t9  9tay  jpdgipent  for  sale  or  possession  ojf  real  prop- 

^y»    .   r 1831 

tP  stay  execution  on  sippeal  from  judgment  or  order 

pf  a%man£e , 1332 

tffo  PT  more,  m^y  ^e  in  one  instrument 1334 

nr^ti^Mh  .  •  t 1334 

Hmcf  of  vn4ert»kiiig  and  notice  of  filing!  !!!!.*!!.'  13.34 

need  not  be  approved 1336 

notice  of  exception  to  sureties 1.S35 

justification   of  sureties 13.% 

notice  of  justificalson 1 3.36 

reference  on  justification  of  sureties 1386 

iaipaises  of  reference  on  justification  of  auratiea...  1889 
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I\'.  On    Appeal  —  Continued. 

From   surrogate's  court. 

See  "  Surrogate's  Court.'*  _ 

to  pertect  appcai   ••••••••  2WT 

to  stay  execution  of  decree 2SRS 

to  stay   commitment   for  disobedience  to   decree    or 
order.  ^, 2579 


V.  Actions  on. 

jurisdiction  of  N.  Y.  city  court  over  ftctlons  on  nn< 

in  that  court. glf 

of  justice  of  peace. S862 

action  by  party  on  undertaking  to  people  or  public  officer....  814 

leave  to  sue  on  undertaking  to  people  or  public  officer 814 

preference  of  actions  on  undertakings  on  appeal  to  court  of 

appeals. • 781 

on  undertakings  to  sheriff TBI 

no  appeal  to  court  of  appeals  from  judgment  of  affirmance  ia 

actions  on.  .  . ••.«•  ISA 

VI.  In  justice's  court. 

plaintiff's,  on  order  of  arrest 

on  warrant  of  attachment   

by  defendant  for  redelivery  of  attached  property Sll 

of  Ihird  party  claimant  under  attachment 

plaintiff's,  in  replevin 

by  defendant  in  replevin  to  reclaim  chattel 

justification   of  suaeties  in   replevin ^^^^. . 

action  on  undertaking  in  replevin 1733-1T3S, 

on  answer  of  title  to  real  property 

to  stay  execution  pendincc  appeal 

on  demand  for  new  trial  on  appeal 

to  stay  proceedings  pending  appeal  from  final  order  for  sale 
of  strays.  .  •  • * • SlflS 

VTmincorporated  Asaooflatloma* 

See  "  Associations." 

United  States. 

detention  and  custody  of  prisoners  under  federal  process..  13S,    IM 
prisoners  confined  by  mandate  of  federal  courts  not  entitled  to 

W  habeas  corpus,  etc 2016,  2082,  2084 

^^  certified  copies  of  records  of  courts  admissible  in  evidence 9C3 

I  certified^  copies  of  documents  on  file  in  departments  admissible 

J  in   evidence 944 

7  certificate  of  director  of  census  to  population  is  admisstble  in 

evidence 944 

certified  record  of  weather  bureau  observations  is  admisstble  in 

evidence 944 

records  or  certified  copies  of  transfers  of  vessels  admissible  in 

evidence 945 

officers  exemnt  from  jury  service 1061,  lUI 

proof  of  exemption.  . 1068,  112B 

army  and  navy  of,  exempt  from  jury  senrice  in  Kings  connty. .  1127 

"^roof  of  exemption 1128 

military  pav,  arms,  pensions,  etc.,  exempt  from  execution. . . . . . 

property  taken  under  statute  of,  net  to  be  replevied 19BO, 


INDEX. 

V7Bft*d  States  —  Conttnwed. 

writ  of  mMMsment  of  damages  may  issue  on  behalf  of 211i 

debt  of.  not  affected  by  insolvent  debtor's  discharge 2184 

debtor  to,  not  to  be  discharged  from  imprisonment  on  execution.  2218 
fiayment  of  debts  of  decedent  entitled  to  preference 2682 

VBalcno^vrn  Partlea. 

Eablication  of  summons  against  438 
ow  described  in  summons   451 

may  be  brought  in,  in  court  of  claims 281 

presumption  of  death  of  unknown  heirs  when  money  paid  into 

court ; 841 

in  partition;  service  of  summons  by  publication   1541 

must  be  mentioned  in  complaint   1542 

collection   of   costs   against    1550 

protection    of  rights   of    1572 

tnvestment  of   snares   of    1582 

distribution  of  shares  of 1582 

compensation  to  equalize,  not  awarded  against 1587 

judgment  against,  by  fictitious  name,  not  a  lien 1251 

amendment    1261 

Joiader  of,  in  ejectment  for  property  escheated  or  forfeited  for 

treason ' 1979 

effect  of  judgment  against 1960 

Id  surrogate's  court;  citation   to 261^ 

service  of  citation 2628-2525 

in   surroratc's   court.  ^ 

Sec  "  Surrogate's  Court."  ''"^ 

designation  of  unknown  defendants  in  juttice's  court 2884 

tenrlce  of  precept  for  sale  of  animals  found  gtraying 8088 

Dmoceupled  Laadii.  4 

proof  of  title  in  actions  for  recovery  of,  injury  to,  etc.. •...••     900 

t7fle  and  Oeeupatloii. 

guardians  and  trustees  for  Infants  holding  over,  liable  for 1664 

fife  tenant  holding  over  liable  for 1664 

action  by  joint  tenant,  etc.,  against  eo*tenant 1666 

Vsiirpatloii. 

action  to  try  title  of  alleged  usurper,  see  "  Quo  Waxranto." 

when  cause  of  action  for,  la  aaalgnable. • •• •••••••  iOU 

Vtfem. 

preparation  of  jury  list  In • •••••••••.••••  1041 

Utteat,  Recorder*^  Court  of* 

is  a  court  of  record ..*.• •••••• 2 

civil  jurisdiction • 8196 

pending  actions  transferred  to  supreme  court 3197 

papers  and  records  transferred  to  county  clerk 3198 

power  of  supreme  court  in  actions  transferred 8199 

removal  of  action  to  county  court  for  disability  of  judge .'  3200 

subpoena  may  be  served  anywhere  within  state 8201 

application  of  provisions   ot   code 3202 

section  3801  relating  tc  clerk's  fees  not  applicable 8802 

V. 
Vavflaaoe. 

when  material .••••••••     689 

proof  of  prejudice  necessary ...•. 889 

amendment  discretionary , 589,    640 

distinguished  from  failure  of  proof 641 

between  summons  and  complaint,   materiality 721 

iBunaterial,  to  be  disregarded  in  justice's  court 2MS 

1408 


i 


; 


INDEX. 

Vendor  and  Pnrcbaser, 

Sec  "  Specific  Perfobmance." 

{interest  in  executory  contract  may  be  retched  by  judgment  cred- 
itor's   action     1874,  1^ 

action  to  compel  conveyance  by  infant  or  incompetent 2S4^ 

executor,  etc.,  may  maintain  action  to  compel  conveyance  of 
property  contracted  to  be  sold  by  decedent 2316 

jud^cnt  in  action  against  infant  or  incompetent  to  campel 
conveyance 2317 

Vemt^. 

place  of  trial,  sec  *'  Trial."  IL 
Verdict. 

may  be  received  OQ  Sunday.,. ••,«. «••••• •••••••«•        € 

defects  cured  by  judgment  on .,,....••• T21 

entry  of  judgment  on  death  of  party  after> ••• '^ 

in  action  for  wrong,  no  abatement  after. T6i 

void,  if  rendered  alter  party's  death 7® 

motion  to  set  aside 880,  1000,  1153 

failure  of  jury  to  agree , llSi 

J'ury  to  assess  damagea  in  action  for  money..., 1183 
ury  to  find  single  damages  and  court  to  increase,  when  double, 

etc.,  damages  ^iven  by  statute , 11S4 

rendition  of,  subject  to  opinion  of  court 1185 

f^eneral  and  special,  defined , 1186 

when  general  or  special  verdict  to  be  rendered ••...  118T 

appeal  from  judgment  where  general  or  apecial,  I'cndercd 11S7 

special  finding  controls  general  verdict 1188 

entry  of  verdict  on  clerk's  minutea. lli& 

entr)r  of  iudgment  on • USB 

no  civil  or  criminal  liability  for  vprdict llfifi 

motion  for  judgment  on  special 1233 

on  verdict  sub^t  to  opinion  of  court. .,..,,,.  ■...•«.,.  19^ 

interest  from  time  of  rendition  to  be  included  in  judgment 1235 

to  be  inserted  in  judgment-roll 1237 

in  ejectment  for  non-payment  of  rent  to  state  aiTVatl 1906 

to  state  nature  of  plaintiff's  estate 151S 

when  plaintiff's  title  expires  before  trial 1528 

in  action  to  determine  claim  to  real  property,  wben  defendact 

claims  in  remainder 1913 

in  replevin,  to  state  damages  recoverable , 1726 

to  state  value  of  property  not  held  by  r4cces5fttl  party. .  1T3B 

need  not  state  vafue  in  certain  cases 1T27 

may  award  distinct  chattels  to  differe^it  parties 1^ 

in  justice's  court 1726,  2831 

rendition  of,  on  alternative  mandamus....    2063 

in   justice's   court    , 3O0i 

part  may  be  remitted  in  justice's  court.    ,'...., 3016 

remitting  portion  of,  in  city  court  of  N^w  York 3176 

V^rlfleatlon. 

term  *'  affidavit  "  Includes  verified  pleading 8313 

dilatory  defences  must  bp  verified..*    513 

when   required  to  pleading , S28 

omission  where  party  privnegcd  from  testifying 523 

allegations  deemed  maqe  op  knowledge  unless  otherwise  stated..  524 
denial  of  knowledge,  etc.,  deemed  Aflegatibn  that  person  rcrify- 

ing  has  none , . . ,  S3I 

how  and  by  whom  made..,., , ,.,  525 

parties  united  In  Interest BSS 

oy  domestic  corporation 


by  state  or  rublic  officer ,,,    fflS 

by  agent  or  attorney .,.,.    Ms 

in  action  en  written  instrument •••,••.. 

parties  not  within  oounty  ; , ,,, 

■QT  foreign  corporation.  .  ..•..» >««t«i***«*«a««t>f«««*»i 
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revUlc*ti«  n  —  Continued* 

form  of  affidavit. .,••»••••••••#••••#•••••••#•••••     |Hj 

of  counterclaim  in  answer  only ••• ••••     g^ 

remedy  for  defect  or  absence  of f o^ 

of  answers  to  charge  of  frdnd. •     Jfo 

of  petition  for  leave  to  sue  99  poor  pcrfon JoW 

of  copy  of  account  sued  oij , Wl 

of  ttatement  for  conf ei^slon  of  judgment IZTJ 

answer  in  action  for  divorce  need  not  be  verified 1707 

complaint  to  charge  joint  debtors  not  personally  summoned  muit 

be  verified.  .  .' j... J^W 

writ  of  mandamus  and  return  not  required  to  be  verified 20^2 

when  return  to  alternative  prohibition  must  be  verified 2098 

of  petition  by  insolvent  debtor  for  discharge  from  debts.......  2151 

by  insolvent   debtor   for   exemption   from  arrest  or   d}s- 

charge  from   imprisonment    , . .  .^ . . . . .  2189 

for    appointment    of    trustee    of    property    of    criminal 

prisoner.   .   .    1 2222 

in  summary  procee4ings  to  dispossess 1 .  22?)5 

for  ^ppqintjnent  of  committee  for  incompetent  person...  2826 

for  safe  of  real  property  of  infant  or  incompetent 2350 

for  change  of   name 2412 

and  schedule  in  voluntary  proceeding  to  dissolve  corpora- 
tion  ; 2422 

and  answer,  in  condemnation  proceedings 3366 

for  sale  of  corporate  real  property 3891 

plaintiff  to  prove^  his  case  in  justice's  court,  except  where  a 

verified  complaint  is  served 2S91 

verification  of  complaint  in  justice's  court 21)86 

verification  of  answer  in  justice's  court , 293^!i 

N.  Y.  city  court  has  no  admiralty  6t  maritime  jurisdiction 317 

jurisdiction  of  N.  Y.  city  court  over  actions  for  assaults,  etc.,  on.  317 

over  actions  for  ^  services  on 317 

order  of  arrest  in  marine  causes  in  N.  Y.  city  court. . . . , 3177 

See  "City  Court  of  New  York;  "   *  Marine  Causes." 
captain,  etc.,  of  vessel  exempt  from  jyry  service...   }080,  1061,  1062 
record  or  certified  copy  of  bill  of  sale,  etc.,  admissible  in  evi- 
dence    945 

attachment  of  goods  aboard  ship. . . .' 652 

connivance  to  prevent  ^ttacbmeat  of  go.»da  aboard. 653 

I.  Attack MENT  of  vssisLa. 

proceedings  on  claim  to  domestic  vessel 660 

appraisal 661 

undertaking  for  release 6^ 

order  dischar^ng  vessel 0^ 

#c\io9  by  sheriff  on  undertaking 664 

by  defendant  on  undertsiking. 664 

deforces  ip  actions  on  undertaking 665 

appraisal  of  foreign  vessel 666 

notice  pf  appraisal  of  foreign  vessel 667 

3p()ertjiXing  by  plaintiff  on  attachment  of  foreign  vessel 668 

ischargc  of  foreign  vessel   C69 

of  foreign  vessel  on  claim  of  title 670 

aale  by  sheriff   671-678 

provisions  for  discharge  apnly  to  vessel 692 

undertaking  by  junior  creditor  to  prevent  release  of  foreign 

vessel 701 

subsequent  attachment  of  foreign  vessel 702 

II    Enforcement  op  liens. 

to  be  as  prescribed  by  code 8419 

appUcation  for  warrant:   3420 

undertaking  accoippanying  application • 8421 

IffUtnca  pf  warrax^t 8422 
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II.  Emposcbment  or  libns  —  Contlmied. 

execution  of  warrant.  .  .  , 

service  of  order  to  show  cause..... 

order  to  show  cause  why  vessel  should  not  be  sold 3423 

Eublication  of  notice  of  application 3434 
earing  on  return  of  order  to  show  cause 8421 

order  to  sell 3428 

sale 3^7 

advertisements  for  claims  on  proceeds 

distribution  of  proceeds  ^ 

claim  under  lien  for  which  no  warrant  has  issued. 

contested  claims  to  proceeds 3430 

trial  of  issues  on  contested  claims 3431 

appeal  from  determination  of  contested  claim 3431 

distribution  of  proceeds 3438 

payment  of  uncontested  claims............ ^433 

distribution  of   surplus 

application  for  discharge  of  warrant 

undertaking  accompanying  application   for  discharge  of 

rant ^ 

discharge  of  warrant.  . 8487 

action  on  undertaking  on  discharge  of  warrant S4Sti 

costs  and  fees 3439 

sheriff  must   return  warrant... ••..... 3440 

discharge  of  lien  on  undertaking......... 3441 

Veterinary  Sargreonif. 

exempt  from  jury  servlee 1030,  1081,  1127 

proof  of  exemption.  . 1062,  1128 

Texsitioaa  Lltlfratlon. 

when  a  misdemeanor.  . .«... 1900 

action    for  dam-iges  for 1900 

treble  and  increased  damages  for.. 1901 

View. 

bv  court  or  jury  in  action  for  waste 10B9 

sheriff's  fees  on 3307 

by  commissioners  in  condemnation 8319 

VillAflrea. 


; 


action  by  state  to  recover  public  funds,  tee  **  Mukiczpal  Cok* 

poKATioNs;  *'  *•  State." 

order  of  arrest  in  action  for  funds,  etc,  of M9 

attachment  in  action  to  recover  funds  of 637 

proof  of  ordinances,  by-laws,  etc 941 

action  for  cutting  trees,  etc.,  on  lands  of 1687,  1068 

excepted  from  judicial  supervision 1804 

not  subject  to  action  to  dissolve  corporation 1804 

by  state  to  annul  corporation  1904 

taxpayer's  action  to  prevent  illegal  acts,  e*^c 19SS 

overseer  of  poor  may  sue  upon  cause  of  action  arising  before 

his  term 1936,  1988 

action  against  overseers  of  poor  on  cause  arising  before  their 

term 1927.  1988 

action  by  state  for  public  funds  excepted  from  jurisdiction  of 

justice's  court 2888 

commissioners  of  streets  to  seize  straying  animals 8084 

oiMts  when  action  brougnt  ty  state  for  braefit  of  j^Ilaff^ 

proceedings  to  acquire  lands  excepted  from   repealing  clause  of 

condemnation     law , 

execution  against  wages  of  employees .'.'...! ',, 1381 
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no  appeal  to  court  of  appeals  from  judgment  of  affirmance  in 

action  to  recover 191 

earnings  within  sixty  days  cannot  be  reached  by  judgment  cred- 
itor's action 1879 

judgment  for,  enforceable  against  wages,  trust  income,  etc ... .  1391 

Walls. 

action  for  damages  for  encroaching  wall  to  be  brought  within 

^  two  years  .  . ^ 1499 

ejectment  for  encroaching  wall  to  be  brought  within  one  year..  1499 

satisfaction  of  damages' for  encroachment  transfers  title 1499 

easement   for  encroaching  wall  created  by  lapse  of  two  years 

without  action 1499 

War. 

disability  of  aliens  during,  excepted  from  statute  of  limitations.  404 

IVaate. 

damages  on  vacating  injunction  against  ejectment  or  dower,  in* 

elude 617 

issues  of  fact  in  action  for,  are  triable  by  jury 968 

action  for,  triable  in  county  where  property  situated 982 

order  restraining  waste  during  period  ox  redemption  from  sale 

on  execution 1442 

of  property  sold  on  execution;  motion  to  nunish  for  contempt.  1443 

commitment  for  contempt   1444 

discharge  on  undertaking 1445 

prevention  of,  by  defendant  pending  action  affecting  real  prop> 

erty 1681 

against  whom  action  for,  lies 1651 

heir,  devisee  or  grantor  of  reversion  may  maintain 1662 

may  be  maintained  by  or  against  infant  in  his  own  name 1686 

ward  may  maintain  action  for,  against  guardian 1653 

action  for.  by  grantee  of  realty  sold  under  execution 16.54 

judgment  for  treble  damages , .  ,• l^'*^^ 

forfeiture  of  life  estate  or  unexpired  term  for  malicious 16.5-'^ 

against  co-tenant  .  .  .^ 1656 

partition  of  property  in  action  asrainst  co-tenant 16.'6 

mterlocutory  judgment  for  partition   1657 

partition:  reference,  etc..  to  ascertain  rights  and  interests 1657 

necessary  parties  to  be  brought  in 1657 

deduction  of  damages  from  defendant's  share 16o8 

view  by  court  or  jury 1659 

Wayne  Coanty. 

allowance  to  grand  and  trial  jurors -••  3314 

llVeather. 

certified  record  of  weather  bureau  observations  is  admissible  in 

evidence ^\^^ 

evidence   of   weather  conditio.is 9611 

Weatcheflter   Conntr* 

notes  of  issue  and  notices  of  trial  in 977 

calendars  in • 977 

compensation  of  court  crier 91 

fees  of  constables  and  denuty  sheriffs  for  attending  court 3dl2 

allowance  to  grand  and  trial  jurors 3314 

Widow. 

See  "  Surrogate's  Court." 
dower  rights,  see  "  Dower." 
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I.  In  general. 

Sec  •*  Surrogate's  Court.'* 
action  by  child  born  after  will  or  by  witness  to  will  to  re* 

cover  share  of  property 1SB6 

to  determine  validity  of  will  of  real  property 1£66 

construction   may   be   determined   by   judgment   in    action   |o 

establish , 18SS 

preference  of  actions  relating  to 791 

appointment  of  receiver  as  sqccessor  to  sole  executor  pending 

action  to  construe ...., 188S 

additional  allowance  to  plaintiff  in  action  to  procure  adjudi- 
cation  upon    ,..,..,,,...,...  33^w£»  SH 

computation S36S 

property  of  infant  or  incompetent  not  to  be  sold  contrary  to 
provisions  of • • 23ST 


IL  Actions  to  establish. 

"next  of  kin"  defined 1870 

provisions  apply  to  will  made  before  enactment,  t 18S7 

when  cause  of  action  accrues. 382 

limitation  of  action   383 

when  action  ihay  be  brought 1861 

action  to  establish  lost  will , 18S1 

judgment   that  will   be  established ,  * ,  1S63 

construction  of  will   established  by  judgment 1863 

judgment  to  direct  transmission  of  copy  to  surrogate  and  isr' 

suance   of   letters ,.4.,.....,. ,   1863 

surrogate  to  record  will  and  issue  letters...... 1851 

evidence  required  to  establish  lost  or  destroyed  will V&Si 

appointment  of  receiver  as  successor  to  sole  executor  pending 

action 188d 


III.  Probate. 

See  *'  Surrogate's  Court.** 
competency    and    admissibility    of    testimony    of    pliysician..     836 

of  attorney   who   is  subscribing  witness SX 

acknowledgment    of    will    does    not  ^render    it    admissible    is 

evidence '. ,,.,.., 837 


Witnesses. 

Sec  "  Surrogate's  Court." 

I.  Attendance;     examination;     privilege.       See,     also,     "Sub> 

poena." 

power  to  administer  oaths * 

examination  to  ascertain  capacity  to  take  oath « S*^ 

may  be  subpoenaed  to  attend  before  referee lOlT 

power  of  referee  to  compel  attendance  by  attachment 10^8 
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lVltne««e«  —  Contlnned.  * 

I.  Attendance;  Examination;  Privilege  —  Continued. 

habeas  corpus  to  bring  up  prisoner  to  testify,  see  "  Habeas 
Corpus.'* 

requiring  attendance  before  arbitrators 2370 

production  of  books  can  be  compelled  only  by  order  or  sub- 
poena duces  tecum 867 

attendance  and  examination  before  sheriff's  jury 106 

must  answer,   though   answer  admits  civil   liability 837 

cannot    refuse    to    answer    incriminating    question    in    action 

against  corporation   for  usurping  franchise 1955 

answer  not  excused  in  supplementary  proceedings*  as  tending 

to  convict  of  fraud 2460 

lirivileged   communications   between   husband   and   wife......  831 

confessions    to    clergymen « 833 

to  attorneys  and  their  employees 835 

professional  information  by  physicians  and  nurses....  834 

physician  may  testify  when  validity  of  will  in  question.  8^)6 

physician  attending  injured  party  in  hospital S36 

attorney  who  witnessed  will  may  testify 836 

waiver  of   privilege    836 

testimony  of  hospital  physician  to  be  taken  by  deposition....  836 

order   for  subpoena   for  hospital   physician 836 

service  of  subpoena  on  hospital   physician 836 

IL  Competency;  caidibiuty. 

hot  excluded  for  imerest 828 

p&Hies  not  excluded   828 

husbahd  or   wife   of   party   not   excluded 828 

testimony  at  former  trial  of  party  or  witness  since  deceased 

admissible 830 

since    insane    admissible 830 

party  cannot  testify  to  personal  transaction  with  decedent..  829 

competency  of  husband  or  wife  in  action  for  divorce 831 

of  plaintiff's  wife  in  action  for  criminal  conversation..  831 

not  excluded  for  conviction  for  crime 882 

conviction  for  crime  may  be  used  to  impeach  credibility.*..  832 

admission  by  member  of  corporation 83U 

testimony   of   party   adduced    for   adverse    patty   may   be    re- 

butted 838 

testimony  of  surveyor  and  proof  of  standard  of  measurement.  841a 

III.  Delinquent  and  recusant  witnesses. 

refusal  to  be  sworn  or  to  answer  is  contempt •  8 

to  attend  and  testify,  a  contempt 14 

preventing  attendance  of,  a  contem  t 14 

commitment  for  refusal  to  be  exa  iilned  or  to  answer....  856 
punishment    of    recalcitrant    witness    on    deposition    for    use 

without    the    state 9l5 

power  of  referee  to  punish  for  bontempt 1018 

warrant  of   N.    Y.   city   court   to   apprehend   witness   may   be 

executed  in  adjoining  counties 338 
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iV.   PRIVILICS  rSOU   ARXIST. 

when  privilege  exists ....•••.• •••••••••••••     Mi 

dischttrc::  from  arrest  in  violation  of  privilege •    8S1 

what  judges  may  discharge  witnesses  unlawfully  arrested....    ^ 

arrest  in  violation  of  privilege  is  void ., ..i..... 

is  a  contempt.   • 

damages  for  unlawful  arrest 

liability  of  sheriff  for  unlawful  arrest &6i 

V.  Fmcs. 

generally 3318 

on  deposition  to  be  used  in  another  state SS19 

in  jusfice's  court 352* 

party  testifying  not  entitled  to  witness  fees SSSg 

attorney  testifying  for  client  not  entitled  to  witness  fees....  33B8 

payment  of  fees  tor  attendance  before  sheriff's  jury 100 

not  to  be  taxed  in  court  of  claims 274 

VI.  In  justices'  courts. 

when  subpoena  may  issue 2989 

attachment  against  defaulting  witness..... 2971 

adjournment  on  issuing  attachment  for  witness 2967,  2968 

execution  of  attachment , 2972 

in  adjoining  county.  . 2973 

who  liable  for  fees  on  attachment 2972 

fine  for  refusal  to  attend  or  testify 2974 

imposition  of  fine 2975 

minute  of  conviction  of  delinquent  witness. 2976 

execution  for  fine 2977 

application  of  fines.  • 2978 

delinquent  witness  liable  in  damages 2979 

oath 8000 

commitment  for  refusal  to  be  sworn MOI 

contents  of  warrant  of  commitment 800S 

imprisonment  of  recusant  witness 9DQS 

determination  of  competency SOitt 

fees. 3327 

WoBtaB« 

not  to  be  arrested,  except,  etc S53 

exempt  from  arrest  in  justice's  court 2894 

have  same  exemption  from  execution  as  householder 1392 

when  execution  against  person  may  issue 1488 

q>ecial  damages  need  not  be  alleged  or  proved  when  uncbastity 

imputed 19(¥( 

ditmages  for  slander  are  separate  property  of  married  woman. .  1906 

enforcement  of  judfipment  for  wages  in  N.  Y.  city  court S13T 

in  Brooklyn  justice's  court 3131 

In  New  York  municipal  courts 3231 

eosts  in  action  for  wages  in  New  York  municipal  court.. .....  ^1222 

In  Brooklyn  justice's  court ', 3131 

Write. 

See   **  Cbrtiosaxx; '*   "  Habbas  Cowuts**   "  MAmiaim;  * 

"  PSOHIBXTION." 

must  be  in  name  of  people ••••• • • 21 

in   English   language 22 

tested  in  name  of  judge 23 

when  returnable.  .  • • 23 

■lust  be  filed  with  return  thereto 33 

subscribed  or  indorsed  with  name  of  officer  or  attoniey.  24 

Toid  for  lack  of  seal  or  error  in  teste,  unless,  etc ••.•  Bl 
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Writs  —  Continued. 

not  avoided  by  failure  or  adjournment  of  court 44 

to  be  filet^  with  clerk  in  supreme  court,  New  York  county. ..  .1245a 

■tate  writs  enumerated 1001 

to  be  under  seal  of  court 1802 

at  instance  of  people  on  application  of  attorney-general  or 

district  attorney ^ 1808 

allowance  on   application  of  attorney-general  or  district 

attorney  to  be  indorsed 1003 

when  issued  on  application  of  individual,  must  state  re- 
lator  1004 

parties  may  appear  by  attorney lOOR 

return  to  be  under  hand  of  defendant 1005 

attorney  of  relator  deemed  attorney  for  people 10^ 

allowance  to  be  indorsed  and  signed 1007 

final  determination  under,  is  by  final  order 1007 

amendment  of. ^ 1007 

motions  and  intermediate  orders  on 1007 

when  to  be  made  retamable , 1008 

to  be  served  in  same  manner  as  summons 1000 

non-payment  of  costs  awarded  by  final  order  punishable 

as  contempt. 2007 

ad  quod  damnum  to  be  known  as  writ  of  assessment  of  dam- 
ages.    1001,2103 

certiorari  may  be  known  as  writ  of  review 100^ 

writs  abolished,  ne  exeat  548 

injunction 002 

error  in  civil  actions 1203 

Jcire  facias. 1083 

quo  warranto 1063 

discharge 2048 

consultation • 2100 

Wyomlnir  County. 

allowance  to  grand  and  trial  jurors 8814 

T. 
Tonkera,  City  Conrt  of. 

is  a  court  of  record ..•••         2 

jurisdiction  of  summary  proceedings  to  dispossess 2234 

in   civil   actions    3203,  320* 

summons  may  be  served  within  Westchester  county 3205 

application  of  provisions  of  code 320ft 

section  8801  relative  to  clerk's  fees  not  applicable 8302 

-resident  may  be  required  to  i^ve  Mcurity  for  costs.,,.  8268-3270 
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THE  NEW  YORK  CITY  MUNICIPAL 

COURT  CODE. 

[I^,  1915^  oil.  279>  superseding  The  Municipal  Court  Act. 

L.  1902,  ch.  580.] 

AN  ACT  in  relation  to  the  manicipal  court  of  the  city  of  New 
York,  and  repealing  certiUn  statutes  affectiog  such  court,  Its 
Justices  and  officers. 

The  People  of  the  State  of  New  York,  represented  in  Senate  and 
A  eeemhly,  do  enact  ae  follows : 

•nUe        I.  OrsaniiatlOD   and   jurisdiction.      (f|    1-16.) 

II.  Veuue  «nd   commeucement   of   actions,    parties.      (i|    17-^8.) 
III.  Provisional   remedies  aiid   actions   to  foreclose   liens   on   cbattela. 
(II  29-77.) 
Article       I.  Arrest.      (||   29-^8.) 

II.  Attachment.      (f|   sMse.) 
in.  Beplerln.      (||   57-90.) 

lY,  Action  to  foreclose  a  lien  on  a  chattel.    (M  70-77). 
XV.  Pleadings.     (||   78-94.) 

V.  Proceedings  between  Joinder  of  Issue  and  trial,     (||   95-117.) 
Article       I.  Bringing   cause   on   for    trial;    adjoummenta ;    subpoe- 
nas ;   attachment  sgslnst  and  liability   of  defaulting 
witness.      (If  95-100.) 
II.  Oommliision   to   take  teHtimony;   depositions;   physical 
examination.     (||   101-117.) 
VI.  Trial;    Jurors;    submisMion    of    controverKy.      (||    118-124.) 
VII.  Judgment    and   execntion.      (||    125-142.) 
Article       I,  Judgments.      (||   126-129.) 
II.  Execntion.      (|f   130-142.) 
VIII.  Clerks  and  marMhals.      (||   14:^15:{,) 
ArUcle       I.  Clerks.      (||    143-144.) 
II,  Marshall.      (II   145-153.) 
IX.  Appeals.      (II   154-163.) 
X.  Costs  and  fees.      (||   164-178.) 
XI.  DeflnltlODs;    construction   and   effect   of  act.      (||    179-186.) 

TITIiS  I. 
Organisation  and  Jurisdiction. 

Sec.  1.  The  court  and  Justices  continued;    term  of  office. 

2.  Quallflcationii   and   duties   of  Justices;   oatb  of   office. 
8.  SttlnricH  of  Justices. 

4.  Vacancy  in   the  office  of  Justice. 

5.  Districts  and  onmber  of  Justices  therein. 

6.  Jurisdiction. 

7.  B'mrU  of  Justices. 

8.  Rules  of  ctnirt. 

9.  I)i*atb  or  removal  of  justice  not  to  affect  proceedings. 

10.  Time  and  place  of  holding  court. 

11.  Seals. 

12.  Access   to  court  houses;   expi'nscs  of  conrt,   how  paid. 

13.  (Mnilnal  and  civil  contom|W. 

14.  Process;    where   service   may   l>e   made. 

15.  Confocmltr  to  supreme  court  prac'^co. 
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THE  MUNICIPAL  COURT  CODE. 

I  1.  The  court  and  Jn«tice«  eontlnaed;   term  of  ofl 

The  municipal  court  of  the  city  of  New  York,  as  it  exists  on 
the  thirty-first  day  of  Aiij^ust,  nineteen  hundred  and  fifteen, 
shall  be  continued;  provided,  however,  that  from  and  after  thi* 
first  day  of  September,  nineteen  hundred  and  fifteen,  it  shall  be 
a  court  of  record.  The  justices  thereof  in  office  when  this  act 
takes  efifect  shall  continue  to  hold  office  until  the  expiration  of 
their  respective  terms.  The  successors  of  said  justices  shall  be 
elected  for  terms  of  ten  years  by  the  electors  of  the  several 
municipal  court  districts,  as  hereby  constituted,  at  the  general 
election  to  be  held  in  the  years  at  the  end  of  which  the  respective 
terms  of  said  justices  shall  expire. 


New.     Mnnlclpal   Court   made   a   court   of   record.     Thla   sectioo 
Greater   New   York   Charter,    |§    135U,    1351,    1352    (as  amended  hj    U,    29G7, 
cb.  603  and  L.   1911,  ch.  608)   and  1356. 

I  2.  Q^aaliflcatlons  and  duties  of  Justices |  oath  of  oflee. 

No  one  shall  be  elijirible  to  the  office  of  justice  of  this  court, 
after  the  first  day  of  September,  nineteen  hundred  and  fifteen, 
unless  he  be  a  resident  and  elector  in  the  district  for  which  he 
shall  be  elected  or  appointed  and  shall  have  been  an  attorney 
and  counselor-at-law  of  the  state  of  New  York  for  at  least  five 
years  or  unless  he  shall  have  served  as  a  justice  of  such  municipal 
court.  No  justice  shall  eugage  in  any  other  business  or  profes- 
sion, or  hold  any  other  public  office,  or  act  as  referee  or  receiver, 
but  each  justice  shall  devote  his  whole  time  and  capacity,  so  far 
as  the  public  interest  demands,  to  th%  duties  of  his  office.  Before 
entering  upon  his  duties  each  justice  elected  or  appointed  pur- 
suant to  this  act,  shall  take  and  file  with  the  city  clerk  the  oath 
of  office  prescribed  by  the  constitution. 

The  justices  may,  by  virtue  of  their  offices,  administer  oaths, 

take  depositions  and   acknowledgments  within  the  city   of  New 

York,  and  certify  the  same  in  the  manner  and  with  like  effect  as 

justices  of  other  courts  of  record. 

New.      Superacdes    |i    1353,    1354    of   Greater    New    York   Charter   wltkoat 
cbange.     Last  Hentence  Includes  former   f   lu  of  Municipal  Court  Act. 
§  10  originally  revised  from   L.   1901,  ch.  466,   f   1379. 

S  3.  Salaries  of  Jnstlci^s. 

The  salary  of  each  justice,  except  those  appointed  or  elected 
from  the  boroughs  of  Queens  and  Kichmond,  shall  be  eight  thoU' 
sand  dollars  a  year,  to  be  paid  in  equal  monthly  installments  by 
the  proper  officers  of  the  city  and  the  salary  of  each  justice  ap- 
pointed or  elected  for  the  boroughs  of  Queens  and  Richmond 
shall  be  seven  thousand  dollars  a  year,  to  be  paid  in  the  same 
manner;  provided,  however,  that  whenever  a  justice  elected  or  ap- 
pointed for  the  borough  of  Queens  or  the  borough  of  Richmond 
shall  hold  court  in  eitner  of  the  boroughs  of  Manhattan,  Brook- 
lyn or  The  Bronx,  he  shall  receive  the  additional  sum  of  ten 
dollars  for  each  day  on  which  he  shall  so  hold  court,  not  exceed- 
ing, however,  such  sum  as  shall,  together  with  his  said  salary, 
make  the  amount  received  by  him  in  any  one  year  equal  to  the 
salary  of  a  justice  of  one  of  the  other  boroughs.  Such  additional 
sum  shall  be  paid  on  the  certification  of  the  president  of  the 
board  of  justices  that  the  holding  of  court  by  such  justice  was 
necessary,  in  consequence  of  the  illness  or  necessary  absence  of 
the  justice  regularly  assigned  to  hold  the  same,  or  on  account  of 
pressure  of  business. 

New.      I    1355   of    Greater   New   York   Charter,   ■■   imendtirt   by  U  1907, 

ch.  608,   re-enacted  without  change. 
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t  4.  VAcaacr  in  the  olllee  of  Jnvtice. 

A  vacancy  occurring  in  the  office  of  justice  of  this  court  other- 
vvise  than  by  expiration  of  term,  shall  be  filled  at  the  next  ensuing 
fteneral  election  for  the  unexpired  term  commencing  on  the  first 
day  of  January  next  after  said  election;  and  the  mayor  of  the 
city  of  New  York  shall  appoint  a  duly  qualified  attorney  to  fill 
such  vacancy  in  the  interim,  within  twenty  days  after  the  same 
occurs. 

Thla  section  U  subBtantially  |  1357  of  Greater  New  York  Charter.  L.  1907. 
ch.  003,  in  HO  far  aa  it  amended  that  section,  is  unconstitational  (In  re 
Markland  t.  Scully-,   203  N.   Y.  158). 

I  6.  (Am'd,  1816.]  District*  and  namber  of  J««tlee« 
tbereln. 

The  several  boroughs  composing  the  city  of  New  York  are 
hereby  divided  into  districts,  in  each  of  which  sessions  of  the 
court  shall  be  held,  and  justices  shall  hold  office  therein  in  number 
as  follows: 

a.  In  the  borough  of  The  Bronx  there  shall  be  two  districts,  as 
follows: 

1.  The  first  district  embracing  the  territory  described  in  chapter 
nine  hundred  and  thirty-four  of  the  laws*  of  eighteen  hundred 
and  ninety-five;  in  which  district  there  shall  be  one  justice. 

2.  The  second  district  embracing  the  remainder  of  said  bor- 
ough; in  which  district  there  shall  be  two  justices. 

b.  In  the  borough  of  Manhattan  there  shall  be  nine  districts, 
as  follows: 

1.  The  first  district  embraces  the  territory  bounded  on  the 
aouth  and  west  by  the  southerly  and  westerly  boundaries  of  the 
said  borough;  on  the  north  by  the  center  line  of  Fourteenth  street 
and  the  center  line  of  Fifth  street,  from  the  Bowery  to  Second 
avenue;  on  the  east  by  the  center  lines  of  Fourth  avenue,  from 
Fourteenth  street  to  Fifth  street.  Second  avenue,  Chrystie  street. 
Division  street  and  Catharine  street;  in  which  district  there  shall 
be  three  justices. 

2.  The  second  district  embraces  the  territory  bounded  on  the 
south  by  the  center  line  of  Fifth  street,  from  the  Bowery  to 
Second  avenue,  and  on  the  south  and  east  by  the  southerly  and 
easterly  boundaries  of  the  said  borough;  on  the  north  by  the 
center  line  of  East  Fourteenth  street;  on  the  west  by  the  center 
lines  of  Fourth  avenue,  from  Fourteenth  street  to  Fifth  street, 
and  of  Second  avenue,  Chrystie  street.  Division  street  and  Cath- 
arine street:  in  which  district  there  shall  be  four  justices. 

3.  The  third  district  embraces  the  territory  bounded  on  the 
south  by  the  center  line  of  Fourteenth  street;  on  the  east  by  the 
center  line  of  Seventh  avenue,  from  Fourteenth  street  to  Fifty- 
ninth  street,  and  by  the  center  line  of  Central  Park  West,  from 
Fifty-ninth  street  to  Sixty-fifth  street;  on  the  north  by  the  center 
line  of  Sixty-fifth  street  and  the  center  line  of  Fifty-ninth  street, 
from  Seventh  to  Eighth  avenues;  on  the  west  by  the  westerly 
boundary  of  the  said  borough;  in  which  district  there  shall  be  two 
jnstices. 

4.  The  fourth  district  embraces  the  territory  bounded  on  the 
south  by  the  center  line  of  East  Fourteenth  street;  on  the  west 
by  the  center  line  of  Lexington  avenue  and  by  the  center  line  of 
Irving  place,  including  its  projection  through  GranuToy  park;  on 
the  north  by  ftie  center  line  of  Fifty-ninth  street;  on  the  east 
bv  the  easterly  lino  of  said  borough;  excluding,  however,  any  por- 
tion of  Blackweirs  island;  in  which  district  there  shall  he  two 
justices. 
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5.  The  fifth  district  embraces  the  territory  bounded  on  ^ 
Bouth  by  the  ceoter  line  of  Sixty-fifth  street:  on  the  east  by  tlr 
center  line  of  Central  Park  West;  on  the  north  by  the  center  fie* 
of  One  Hundred  and  Tenth  street;  on  the  west  by  the  westeiir 
boundary  of  said  borough;  in  which  district  there  shall  be  tbm 
justices. 

6.  The  sixth  district  embraces  the  territory  bounded  on  tte 
south  by  the  center  line  of  Fifty-ninth  street,  and  by  the  ceatsr 
line  of  Ninety-sixth  street  from  Lexingrton  avenue  to  Fifth  av^ 
nue;  on  the  west  by  the  center  line  of  Lexington  avenue,  froa 
Fifty-ninth  street  to  Ninety-sixth  street,  and  the  center  line  of 
Fifth  avenue,  from  Ninety-sixth  street  to  One  Hundred  a&i 
Tenth  street;  on  the  north  by  the  center  line  of  One  Hundred 
and  Tenth  street;  on  the  east  by  the  easterly  boundary  of  said 
borough;  including,  however,  all  of  Black  well's  island  and  ex- 
cluding any  portion  of  Ward*s  island;  in  which  district  there  shall 
be  two  justices. 

7.  The  seventh  district  embraces  the  territory  bounded  on  the 
south  by  the  center  line  of  One  Hundred  and  Tenth  street;  on  the 
east  by  the  center  line  of  Fifth  avenue  to  the  northerly  tenoinQ» 
thereof,  and  north  of  the  northerly  terminus  of  Fifth  avenue,  fui- 
lowing  in  a  northerly  direction  the  course  of  the  Harlem  river  tm 
a  line  coterminous  with  the  easterly  boundary  of  said  borough; 
bn  the  north  and  west  by  the  northerly  and  westerly  boundaries 
of  said  borough;  in  which  district  there  shall  be  three  juatiees. 

8.  The  eighth  district  embraces  the  territory  bounded  on  ihe 
south  by  the  center  line  of  One  Hundred  and  Tenth  street;  on  tie 
west  by  the  center  line  of  Fifth  avenue;  on  the  north  and  east  bj- 
the  northerly  and  easterly  boundaries  of  said  borouirh,  incindiaf 
Handairs  island  and  the  whole  of  Ward's  island;  in  which  dit- 
trict  there  shall  be  two  justices. 

9.  The  ninth  district  embraces  the  territory  bounded  on  tbe 
south  by  the  center  line  of  Fourteenth  street  and  by  the  center 
line  of  Fifty-ninth  street,  from  the  center  line  of  Seventh  avenw 
to  the  center  line  of  Central  Park  West;  on  the  east  by  the  center 
lino  of  Lexington  avenue  and  by  the  center  line  of  Irving  piaee, 
including  its  projection  through  Ura mercy  park,  and  by  the  center 
line  of  Fifth  avenue,  from  the  center  line  of  Ninety-raxth  street 
to  the  center  line  of  One  Hundred  and  Tenth  street;  on  the  north 
by  the  center  line  of  Ninety-sixth  street,  from  the  center  line  of 
I^xington  avenue  to  the  center  line  of  Fifth  avenue,  and  by  One 
Hundred  and  Tenth  street,  from  Fifth  avenue  to  Central' Park 
West;  on  the  west  by  the  center  line  of  Seventh  avenue  and  Cen- 
tral Park  West:  in  which  district  there  shall  be  four  justices. 

c.  In  the  borough  of  Brooklyn  there  shall  b«  aeveB  dlfltzidi, 
as  follows: 

1.  The  first  district  embraces  the  territory  bounded  by  sod 
within  the  following:  The  center  line  of  Flushing  avenue  froa 
Washington  avenue  to  Navy  street;  the  westerly  side  of  tbt 
United  States  navy  yard  from  Flushing  avenue  to  the  poiot 
where  it  touches  the  waters  of  Wallabout  channel;  a  line  draip 
from  the  said  point  to  and  along  the  center  line  of  the  soqtb- 
westerly  branch  of  the  Wallabout  channel  from  the  said  point  to 
the  westerly  boundary  of  said  borough;  the  westerly  boundary 
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'     M  the  slild  borough  from  its  intersectlod  with  the  snid  center 
line  ot  Wallabout  channel  to  a  point  where  It  would  be  inter- 
sected by  the  center  line  of  Gowanus  bay,  if  continued  thereto; 
the  said  center  line  of  Gowanus  bay   and   the   center   line  of 
Gowanus  canal  from  the  said  point  of  its  said  intersection  with 
said  westerly  boundary  to  the  center  line  of  Hamilton  avenue; 
the  center  line  of  Hamilton  avenue  from  the  said  point  of  its 
iiiterMCtion  with  the  center  line  of  Qowanus  canal  to  Prospect 
are&ne;  the  center  line  of  Prospect  avenue  from  Hamilton  avenue 
to  Fifth  avenue;  the  center  line  of  Fifth  avenue  from  Prospect 
avenue  to  Flatbush  avenue;  the  center  line  of  Flatbush  avenue 
from  Fifth  avenue  to  Fulton  street;  the  center  line  of  Fulton 
street  from  Flatbush  avenue  to  Bridge  street;  the  center  line  of 
bridge  street  from  Fulton  street  to  Myrtle  avenue;  the  center 
line  of  Myrtle  avenue  from  Bridge  street  to  Hudson  avenue; 
the  center  line  of  Hudson  avenue  from  Myrtle  avenue  to  Johnson 
street;  the  center  line  of  Johnson  street  from  Hudson  avenue  to 
Navy  street;  the  center  line  of  Navy  street  from  Johnson  street 
to  Myrtle  srenue;  the  center  line  of  Myrtle  avenue  from  Navy 
street  to  Raymond  street;  the  center  line  of  Raymond  street 
from  Myrtle  avenue  to  Bolitar  street;  the  center  line  of  Bolivar 
street  from  Raymond  street  to  Saint  Edwards  street;  the  center 
line  of  Saint  Bdwards  street  from  Bolivar  street  to  Willoughby 
street;  the  center  line  of  Willoughby  street  from  Saint  Edwards 
street  to  Raymond  street;  the  center  line  of  Raymond  street  from 
Willoughy  street  to  Lafayette  street;  the  center  line  of  Lafayette 
street  from  Raymond  street  to  Navy  street;  the  center  line  of 
Nary  street  from  Lafayette  street  to  DeKalb  avenue;  the  center 
line  of  DeKalb  avenue  from  Navy  street  to  Washington  park; 
tbe   center  line  of  Washington  park  from  DeKalb  avenue  to 
Myrtle  avenue;  the  center  line  of  Myrtle  avenue  from  Washing- 
ton park  to  Washington  avenue;  the  center  line  of  Washington 
arenue  from  Myrtle  avenue  to  Flushing  avenue;  in  which  district 
there  shall  be  one  Justice. 

2.  The  second  district  embraces  the  territory  bounded  and 
'within  the  following;  The  center  line  of  Flushing  avenue  from 
Washington  avenue  to  Broadway;  the  center  lines  of  Broadway 
euid  Stuytesant  avenue  from  Flushing  avenue  to  Fulton  street; 
the  center  line  of  Fulton  street  from  Stuyvesant  avenue  to  Sche- 
nectady avenue;  the  center  line  of  Schenectady  avenue  from  Ful- 
ton street  to  Atlantic  avenue;  the  center  line  of  Atlantic  avenue 
ffotn  Schenectady  atenue  to  Grand  avenue;  the  center  line  of 
Orand  avenue  from  Atlantic  avenue  to  Lefferts  place;  the  center 
line  of  Lefferts  place  from  Grand  atenue  to  Saint  James  place; 
the  center  line  of  Saint  James  place  from  Lefferts  place  to  Atlan- 
tic afenue;  the  center  line  of  Atlantic  avenue  from  Saint  James 
place  to  Washington  avenue;  the  center  line  of  Washington 
ATcnne  from  Atlantic  avenue  to  Flushing  avenue;  in  which 
district  there  shall  be  two  justices. 

8.  The  third  district  embraces  the  territory  bounded  by  and 
trithin  the  following:  the  center  line  of  Flushing  avenue  from 
Karj  street  to  Broadway;  the  center  line  of  Broadway  from 
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Flashing  avenue  to  Willoushby  avenue;  the  center  line  of  WH- 
loughby  avenue  from  Broadway  to  Bush  wick  avenue;  the  center 
line  of  Boshwick  avenue  from  Willoughby  avenue  to  Suydam 
street;  the  center  line  of  Suydam  street  from  Bush  wick  avenae  to 
Central  avenue;  the  center  line  of  Central  avenue  from  Suydam 
street  to  Starr  street;  the  center  line  of  Starr  street  from  Outni 
avenue  to  the  boundary  of  said  borough;  the  easterly,  northeriy 
and  westerly  boundaries  of  the  said  borough  from  Starr  street 
to  the  point  of  intersection  of  said  westerly  boundary  with  the 
center  line  of  the  southwesterly  branch  of  the  Wallabout  channel, 
if  continued  thereto;  the  said  center  line  of  the  southwesterly 
branch  of  the  Wallabout  channel  to  and  along  a  line  drawn  to 
the  point  where  the  westerly  side  of  the  United  States  navy  yard 
touches  the  waters  of  said  Wallabout  channel;  the  said  westerlT 
side  of  the  United  States  navy  yard  to  Flushing  avenue;  in  which 
district  there  shall  be  two  justices. 

4.  The  fourth  district  embraces  the  territory  bounded  by  and 
within  the  following:  the  center  line  of  Fulton  street  from 
Broadway  to  Sackman  street;  the  center  line  of  Sackman  street 
from  Fulton  street  to  Atlantic  avenue;  the  center  line  of  Atlantic 
avenue  from  Sackman  street  to  Eastern  parkway;  the  center  line 
of  Eastern  parkway  from  Atlantic  avenue  to  Howard  avenue;  the 
center  line  of  Howard  avenue  from  Eastern  parkway  to  £*ast 
New  York  avenue;  the  center  line  of  East  New  York  avenue 
from  Howard  avenue  to  Montgomery  street;  the  center  line  of 
Montgomery  street  from  East  New  York  avenue  to  Franklin  ave- 
nue; the  center  line  of  Franklin  avenue  from  Montgomery  street 
to  Atlantic  avenue;  the  center  line  of  Atlantic  avenue  from 
Franklin  avenue  to  Schenectady  avenue;  the  center  line  of  Sche- 
nectady avenue  from  Atlantic  avenue  to  Fulton  street;  t^ 
center  line  of  Fulton  street  from  Schenectady  avenue  to  Stoy- 
vesant  avenue;  the  center  line  of  Stuyvesant  avenue  from  Fulton 
street  to  Broadway;  the  center  line  of  Broadway  from  Stuyvesant 
avenue  to  Willoughby  avenue;  the  center  line  of  Willoughby 
avenue  from  Broadway  to  Bush  wick  avenue;  the  center  line  of 
Bushwick  avenue  from  Willoughby  avenue  to  Suydam  street;  the 
center  line  of  Suydam  street  from  Bushwick  avenue  to  Central 
avenue;  the  center  line  of  Central  avenue  from  Suydam  street  to 
Starr  street;  the  center  line  of  Starr  street  from  Central  avenue 
to  the  northeasterly  boundary  of  said  borough;  the  said  boundaiy 
of  said  borough  from  Starr  street  to  Stockholm  street:  the  center 
line  of  Stockholm  street  from  the  said  boundary  to  Bushwick  are- 
nue;  the  center  line  of  Bushwick  avenue  from  Stockholm  street 
to  Kossuth  place;  the  center  line  of  Kossuth  place  from  Bushwick 
avenue  to  Broadway;  the  center  line  of  Broadway  from  Kossotb 
place  to  Fulton  street;  in  which  district  there  shall  be  one  justice, 

5.  The  fifth  district  embraces  the  territory  bounded  by  and 
within  the  following:  the  center  line  of  Hamilton  avenue  from 
the  center  line  of  Gowanus  canal  to  Prospect  avenue;  the  center 
line  of  Prospect  avenue  from  Hamilton  avenue  to  Terrace  place; 
the  center  line  of  Terrace  place  from  Prospect  avenue  to  Graves- 
end  avenue:  the  center  line  of  Gravesend  avenue  from  Terrace 
place  to  Fort  Hamilton  parkway;  the  center  line  of  Fort  Hamil- 
ton parkway  from  Gravesend  avenue  to  Thirty-seventh  street;  the 
center  line  of  Thirty-seventh  street  from  Fort  Hamilton  parkway 
to  Tenth  avenue;  the  center  line  of  Tenth  avenue  from  Thirty- 
seventh  street  to  Thirty-ninth  street;  the  center  line  of  Thirty- 


THE  MUNICIPAL  CX)UKT  CODE. 

ninth  street  from  Tenth  avenue  to  Twelfth  avenue ;  the  center 
line  of  Twelfth  avenue  from  Thirty-niuth  street  to  Fortieth 
street;  the  center  line  of  Fortieth  street  from  Twelfth  avenue  to 
Thirteenth  avenue:  the  center  line  of  Thirteenth  avenue  from 
Fortieth  street  to  Forty-first  street;  the  center  line  of  Forty-first 
street  from  Thirteenth  avenue  to  Fourteenth  avenue;  the  center 
line  of  Fourteenth  avenue  from  Forty-first  street  to  Forty-second 
street;  the  center  line  of  Forty-second  street  from  Fourteenth 
avenue  to  Fifteenth  avenue;  the  ceuter  line  of  Fifteenth  avenue 
from  Forty-second  street  to  Forty-third  street;  the  center  line  of 
Forty-third  street  from  Fifteenth  avenue  to  Seventeenth  avenue; 
the  center  line  of  Seventeenth  avenue  from  Forty-third  street  to 
\\  est  street;  the  center  line  of  West  street  from  Seventeenth  avo- 
nue  to  Eighteenth  avmue;  the  center  line  of  Eighteenth  avenue 
from  West  street  to  Gravesend  avenue;  the  center  line  of  Graves- 
end  avenue  from  Eighteeuth  avenue  to  Avenue  J;  the  center  line 
of  Avenue  J  from  Gravesend  avenue  to  Ocean  nark  way;  the  cen- 
ter line  of  Ocean  parkway  from  Avenue  J  to  Foster  avenue;  the 
center  line  of  Foster  avenue  from  Ocean  parkway  to  East  Seven- 
teenth street;  the  center  line  of  East  Seventeenth  street  from 
Foster  avenue  to  Avenue  R;  the  center  line  of  Avenue  R  from 
fiast  Seventeenth  street  to  Nostrand  avenue;  the  center  line  of 
Nostrand  avenue  from  Avenue  R  to  Avenue  U;  the  center  line  of 
Avenue  U  from  Nostrand  avenue  to  Gerritsen  avenue;  the  center 
line  of  Gerritsen  avenue  from  Avenue  U  to  Avenue  U;  the  center 
line  of  Avenue  U  from  Gerritsen  avenue  to  the  center  line  of 
Gerritsen  basin,  or  millpond;  the  center  line  of  Gerritsen  basin 
or  millpond  from  Avenue  U  to  Sheepshead  bay  to  the  line  divid- 
ing the  borough  of  Brooklyn' from  the  borough  of  Queens;  the 
southerly  and  westerly  bundaries  of  the  said  borough  of  Brook- 
lyn from  the  said  dividing  line  between  the  boroughs  of  Brooklvn 
and  Queens  to  a  point  on  the  southwesterly  boundarv  of  the 
borough  of  Brooklyn  where  it  would  be  intersected  by  the  center 
line  of  Gowanus  bay,  or  canal,  if  continued  thereto;  the  said 
center  line  of  Gowanus  bay,  or  canal,  from  the  said  westerly 
boundary  of  the  borough  of  Brooklyn  to  the  center  line  of 
Hamilton  avenue;  in  which  borough  there  shall  be  one  justice. 

6.  The  sixth  district  embraces  the  territory  bounded  by  and 
within  the  following:  The  center  line  of  Foster  avenue  from 
Ocean  parkway  to  East  Thirty-first  street;  the  center  line  of 
Bast  Thirty-first  street  from  Foster  avenue  to  Farragut  road; 
the  center  line  of  Farragut  road  from  East  Thirty-first  street  to 
E>ast  Fifty-eighth  street;  the  center  line  of  East  Fifty-eighth 
street  from  Farragut  road  to  Church  avenue;  the  center  line  of 
Church  avenue  from  East  Fifty-eighth  street  to  Remseu  -avenue; 
the  center  line  of  Remsen  avenue  from  Church  avenue  to  Linden 
avenue;  the  center  line  of  Linden  avenue  from  Remsen  avenue  to 
Bast  Ninety-eighth  street:  the  center  line  of  East  Ninety-eighth 
street  from  Linden  avenue  to  Tapscott  street;  the  center  line  of 
Tapscott  street  from  East  Ninety-eighth  street  to  East  New  York 
avenue;  the  center  line  of  East  New  York  avenue  from  Tapscott 
street  to  Montgomery  street;  the  center  line  of  Montgomery  street 
from  East  New  York  avenue  to  Franklin  avenue;  the  center  line 
of  Franklin  avenue  from  Montgomery  street  to  Atlantic  avenue; 
the  center  line  of  Atlantic  avenue  from  Franklin  avenue  to  Grand 
avenue;  the  center  line  of  Grand  avenue  from  Atlantic  avenue 
to  Lefferts  place;  the  center  line  of  Lefiferts  place  from  Grand 
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atenne  to  Saint  Jamen  place;  the  center  line  of  Saint  James  pla«e 
from  Ivt'flFertH  place  to  Atlantic  avenue;  the  center  line  of  Atlantic 
avrniie  from  Saint  James  place  to  Washington  avenue;  the  center 
line  of  Washington  avenue  from  Atlantic  a\enue  to  Myrtle  ave- 
nue; the  center  line  of  Myrtle  avenue  from  Washin^on  avenoe 
to  Washington  park;  the  center  line  of  W^aahington  park  froB 
Myrtle  avenue  to  Dekalb  avenue:  the  center  line  of  Dekalb  ave- 
nue from  Washington  park  to  Navy  street:  the  center  line  of 
Navy  street  from  Dekalb  avenue  to  Lafayette  street:  the  center 
line  of  Lafayette  street  from  Navy  street  to  Raymond  stret*t;  the 
center  line  of  Raymond  street  from  Lafayette  street  to  Willou^by 
street;  the  center  line  of  Willoughby  street  from  Raymond  street 
to  8aint  Edwards  street;  the  center  line  of  Saint  Edwarda  street 
from  Willoughby  street  to  Bolivar  street;  the  center  line  of  Boli- 
var street  from  Saint  Edwards  street  to  Raymond  street:  the 
center  line  of  Raymond  street  from  Bolivar  street  to  Myrtle 
avenue;  the  center  line  of  Myrtle  avenue  from  Raymond  street 
to  Navy  street;  the  center  line  of  Navy  street  from  Myrtle  ave- 
nue to  Johnson  street;  the  center  line  of  Johnson  street  frum 
Navy  street  to  Hudson  avenue;  the  center  line  of  Hudson  areDoe 
from  Johnson  street  to  Myrtle  avenue;  the  center  line  of  Myrtle 
avenue  from  Hudson  avenue  to  Bridge  street;  the  center  line  of 
Bridge  street  from  Myrtle  avenue  to  Fulton  street;  the  center 
line  of  Fulton  street  from  Bridge  street  to  Flat  bosh  sTenne;  the 
center  line  of  Flatbush  avenue  from  Fulton  street  to  Fifth  ave- 
nue; the  center  line  of  Fifth  avenue  from  Flatbush  avenne  to 
Prospect  avenue;  the  center  line  of  Prospect  a  venae  from  Fifth 
avenue  to  Terrace  place;  the  center  line  of  Terrace  place  from 
Prospect  avenue  to  Uravesend  avenue;  the  center  line  of  Uravea- 
end  avenue  from  Terrace  place  to  Fort  Hamilton  parkway;  the 
center  line  of  Fort  Hamilton  parkway  from  Gravesend  avenue  to 
Thirty-seventh  street;  the  center  line  of  Thirty-seventh  street 
.from  Fort  Hamilton  avenue  to  Tenth  avenue;  the  center  line  of 
Tenth  avenue  from  Thirty-seventh  street  to  Thirty-ninth  street; 
the  center  line  of  Thirty-ninth  street  from  Tenth  avenue  to 
Twelfth  avenue;  the  center  line  of  Twelfth  avenue  from  Thirty- 
ninth  street  to  Fortieth  street;  the  center  line  of  Fortieth  street 
from  Twelfth  avenue  to  Thirteenth  avenue:  the  center  line  of 
Thirteenth  avenue  from  Fortieth  street  to  Forty-first  street:  the 
center  line  of  Forty-first  street  from  Thirteenth  avenue  to 
Fourteenth  avenue;  the  center  line  of  Fourteenth  avenue  from 
Forty-first  street  to  Forty  ^second  street;  the  center  line  of  Forty- 
second  street  from  Fourteenth  avenue  to  Fifteenth  avenue:  the 
center  line  of  Fifteenth  avenue  from  Forty-second  street  to 
Forty-third  street;  the  center  line  of  Forty-third  street  from  Fif- 
teenth avenue  to  Seventeenth  avenue;  the  center  line  of  Seven- 
teenth avenue  from  Forty-third  street  to  West  street;  the  cent» 
line  of  West  street  from  Seventeenth  avenue  to  Eighteenth  ave- 
nue; the  center  line  of  Eighteenth  avenue  from  West  street  lo 
Gravesend  avenue;  the  center  line  of  Qraveaend  avenue  from 
Eighteenth  avenue  to  Avenue  J;  the  center  line  of  Avenne  J 
from  Gravesend  avenue  to  Ocean  parkway;  the  center  line  of 
Ocean  parkway  from  Avenue  J  to  Foster  avenue;  in  which 
district  there  shall  be  two  justices. 

7.  The  seventh  district  embraces  the  territory  bounded  by  and 
within  the  following:  The  center  line  of  Fulton  street  f^m 
Broadway  to  Sackman  street;  the  center  line  of  Sackman  atr<iM 

ISlTe 


"^ 


THE  MUNICIPAL  COURT  CODE. 

from  Fulton  street  to  Atlantic  avenue;  the  center  line  of  Atlantic 
avenue  from  Sackman  street  to  Eastern  parkway;  the  center  line 
of  Eastern  parkway  from  Atlantic  avenue  to  Howard  avenue; 
the  center  line  of  Uoward  avenue  from  Eastern  parkway  to  East 
New  York  avenue;  the  center  line  of  Ekist  New  York  avenue 
from  Howard  avenue  to  Tapscott  street;  the  center  line  of  Tap- 
scott  street  from  East  New  York  avenue  to  East  Niuety-oiKUth 
street;  the  center  line  of  East  Ninety-eighth  street  from  Tapscott 
street  to  Linden  avenue;  the  center  line  of  Linden  avenue  from 
East  Ninety-eighth  street  to  Remsen  avenue;  the  center  line  of 
Remsen  avenue  from  Linden  avenue  to  Church  avenue;  tlie  center 
line  of  Church  avenue  from  Remsen  avenue  to  East  Fifty-eighth 
street;  the  center  line  of  East  Fifty-eighth  street  from  Church 
avenue  to  Farragut  road;  the  center  line  of  Farragut  road  from 
East  Fifty-eighth  street  to  East  Thirty -first  street;  the  center 
line  of  Eas^  Thirty-first  street  from  Farragut  road  to  Foster 
avenue;  the  center  line  of  Foster  avenue  from  East  Thirty-first 
street  to  East  Seventeenth  street;  the  center  line  of  East  Seven- 
teenth street  from  Foster  avenue  to  Avenue  R;  the  center  line  of 
Avenue  R  from  East  Seventeenth  street-  to  Nostrand  avenue;  the 
center  line  of  Nostrand  avenue  from  Avenue  R  to  Avenue  U; 
the  center  line  of  Avenue  U  from  Nostrand  avenue  to  Uerritsen 
avenue;  the  center  line  of  Gerritsen  avenue  from  Avenue  U  to 
Avenue  U;  the  center  line  of  Avenue  U  from  Gerritsen  avenue 
to  Gerritsen*8  basin,  or  millpond;  the  center  line  of  Gerritsen's 
basin,  or  millpond,  to  Sheepshead  bay,  to  the  line  dividing  the 
borough  of  Brooklyn  from  the  borough  of  Queens  in  Rockaway 
inlet;  the  said  line  dividing  the  borough  of  Brooklyn  £rom  the 
borough  of  Queens  from  the  said  intersection  in  said  Rockaway  ' 
inlet  to  Stockholm  street;  the  center  line  of  Stockholm  street  from 
the  said  dividing  line  to  Bush  wick  avenue;  the  center  line  of 
Bush  wick  avenue  from  Stockholm  street  to  Kossuth  place;  the 
center  line  of  Kossuth  place  from  Bushwick  avenue  to  Broadway; 
the  center  line  of  Broadway  from  Kossuth  place  to  Fulton  street ; 
in  which  district  there  shall  be  two  justices. 

Snbd.  c  repealed  and  re-enacted  by  "L,  ]916»  c  479,  In  effect  May  0,  1916. 

I  2.  This  act  shall  not  affect  any  action  or  proceeding  in  the 
manicipal  courts  as  presently  constituted,  now  pending,  or  affect 
any  of  the  districts  mentioned  in  said  section  c  of  said  act  before 
this  amendment  thereof,  or  affect  in  any  wise  the  justices  of  the 
districts  now  existing  who  shall  under  the  expiration  of  their  re^ 
spective  terms  be  and  continue  as  justices  of  said  court  for  the 
districts  for  which  they  were  electcxl,  and  of  the  districts  by  this 
act  territoriallj'  changed  and  alt('n*d  bearing  the  same  number  as 
that  in  and  for  which  they  wore  respectively  elected. 

d.  In  the  borough  of  Queens  there  shall  be  four  districts,  n^ 
foIIowH: 

1.  The  first  district  embraces  the  territory  bounded  by  and 
within  the  eunal,  Uapelye  avenue,  Juckson  avenue,  Old  bowery 
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Bay  road,  Bowory  bay,  East  riTer  and  Newtown  creek;  in  which 
district  there  shall  be  one  justice. 

2.  The  second  district  embraces  the  territory  l»ouuded  by  aud 
within  Maspeth  avenue^  Maurice  avenue.  Calamus  road,  lii.!iir 
Island  railroad,  Trotting-course  lane,  MetroiK)litan  areiim, 
boundary  line  between  the  second  and  fourth  wards,  bourdarj 
line  between  the  second  and  third  wards.  Flushing  <Tw»k.  IreLmi 
Mill  road,  Lawrence  avenue,  Bradford  avenue,  Main  street,  Liu- 
coin  stn'et.  Union  street,  Broadway,  Parsons  avenue,  LinrMln 
street,  l*ercy  street,  Sanford  avenue,  Murray  lane,  Bay-i«^' 
avenue,  Little  Bayside  road,  Little  Neck  bay.  Bast  river.  Bowery 
bay.  Old  Bowery  Bay  road,  Jackson  avenue,  Rapelye  avenue,  the 
canal  and  Newtown  creek;  in  which  district  there  shall  be  one 
justice. 

3.  ITie  third  district  embraces  the  territory  bonnded  by  atd 
within  Maspeth  avenue,  Maurice  avenue,  Calamus  road,  Lons 
Island  railroad,  Trotting-courso  lane.  Metropolitan  avennt*. 
boundary  line  bc»tween  the  second  and  fourth  wards,. Van dervet»r 
avenue,  Jamaica  avenue,  Shaw  avenue,  Atlantic  avenue,  Morris 
avenue,  liockaway  road,  boundary  line  betwt^»n  Queeus  and  Nnv 
sau  counties,  Atlantic  ocean,  Rockaway  inlet,  boundary  lin**  U- 
twecn  QucMMis  and  Kings  counties  and  Newtown  creek;  in  whirh 
district  there  shall  be  one  justice. 

4.  The  fourth  district  embraces  the  territory  bounded  by  and 
within  the  boundary  line  between  the  second  and  fourth  wards, 
the  boundary  line  between  the  second  and  third  wards,  F^lushiag 
creek,  Ireland  Mill  road,  Lawrence  avenue,  Bradford  avenue. 
Main  street,  Lincoln  street,  Union  street,  Broadway,  Pai'-Mn- 
avenue,  Lincoln  street,  Percy  street,  Sand  ford  avenue.  Murr:iy 
lane, '  Bayside  avenue,  Little  Bayside  road.  Little  Neck  bay. 
boundary  line  between  Queens  and  Nassau  counties,  KtK'kaway 
road,  Morris  avenue,  Atlantic  avenue,  Shaw  avenue,  Jamaica 
avenue  and  Vanderveer  avenue;  in  which  district  there  shall  U* 
one  justice. 

e.  In  the  borough  of  Richmond  there  shall  be  two  districts,  a* 
follows: 

1.  The  first  district  embraces  wards  one  and  three  of  said  bor- 
ough: in  which  district  there  shall  be  one  justice. 

2.  The  second  district  embracers  wards  two,  four  and  five  of  said 

borough;  in  which  district  there  shall  be  one  justice. 

Now.      R(>-enactH   fS    1358-13C3   of   Greater   New   York    Charter,    afi   amffl-l-^l 
by  L.  1007,  ch.  003  and  U  1008,  ch.  402,  but  makes  no  change  in  the  la«. 

S  G.  Jurisdiction. 

The  municipal  court  of  the  dty  of  New  York  shall  have  juris- 
diction: 

1.  Of  the  following  actions  when  the  amount  claimed  in  the 
summons  does  not  exceed  one  thousand  dollars,  exclusive  of  in- 
teri'st  and  costs:  an  action  upon  a  contract,  express  or  implieiL 
other  than  a  contract  to  marry;  an  action  to  ret^over  a  fine  or 
ptnalty;  mi  action  to  establish  a  mechanic's  lien  on  real  propert> 
and  to  HM-oviT  a  personal  judgment  for  the  amount  due:  an 
a<'tion  to  foreclose  a  lien  cm  a  chattel;  an  action  to  recover  dam- 
aiTi's  f(  r  an  cscapp  from  the  jail  liberties  of  any  county  wiThin 
llip  f'lty  of  New  York:  an  action  to  recover  damages  for  fraud  ^r 
dorcit.  or  for  a  pcrsrinal  injnrj'  or  an  injury  to  property,  ex«-»Tt 
arti(»n*<  to  r»'(  oviT  damajres  for  assault,  battery,  maMcioas  prn"*- 
ciitinn.  f;iN«>  inu>risf)nnH'nt.  libol,  slander,  criminal  c(»n versa t ion. 
scdtKiioii,    or   lo-s   of   swii'ty   t»f  husband   or   wife:  an   action  to 
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take,  state  and  detpritiine  the  account  between  partners  after  dis- 
solution or  other  ternuiiation  of  their  partnership  relation,  and  to 
render  Judgment  for  the  amount  so  round  to  be  due,  but  in  no 
eTent  for  more  than  one  thousand  dollars. 

2.  Of  the  following  actions  and  proceedings:  an  action  to  re- 
cover a  chattel  or  chattels  the  ajgrgregate  value  of  which  does  not 
exceed  one  thousand  dollars,  with  or  without  damages  for  the 
taking  or  detention  thereof;  a  summary  proceeding  authorized  by 
the  code  of  civil  procedure  to  recover  possession  of  real  property 
situated  wholly  or  partly  within  the  district  where  the  applica- 
tion is  made^  and  in  such  a  proceeding  It  shall  not  be  necessary 
for  the  court  to  sign  the  warrant,  but  it  may  be  signed  by  the 
clerk:  an  action  in  behalf  of  the  people  of  the  state  or  the  city 
of  New  York,  brought  by  the  direction  of  a  commissioner  of 
public  charities  or  an  overseer  of  the  noor,  upon  a  bastardy  or 
abandonment  bond;  an  action  upon  the  oona  of  a  marshal  of  the 
city  of  New  York. 

3.  To  issue  or  vacate  a  requisition  to  replevy,  a  warrant  of  at- 
tachmentt  a  warrant  to  seiee  a  chattel  and  an  order  of  arrest;  to 
Krant  or  vacate  a  stay  of  execution  or  of  other  proceedings, . in- 
cluding a  warrant  in  summary  proceedings  to  recover  possession 
of  real  property,  provided  that  in  summary  proceedings  no  stay 
shall  be  granted  for  more  than  Ave  days;  to  render' judgment  in 
an  action,  or  to  make  a  final  order  in  a  summary  proceeding, 
upon  confession  or  upon  the  consent  of  both  parties, 

4.  Of  actions  and  summary  proceedings,  within  the  foregoing 
limitations,  by  or  against  the  cityi  of  New  York;  by  or  on  behalf 
fif  the  people  of  the  state  of  New  York;  by  or  against  a  domestic 
corporation  or  a  foreign  corporntlon;  by  or  against  a  domestic  or 
foreign  executor  or  administrator  in  his  representative  capacity; 
by  or  against  a  committee  of  an  incompetent. 

5.  Of  actions  and  proceedings  of  which  the  municipal  court  of 
the  city  of  New  York  had  jurisdiction  on  the  thirty-first  day  of 
August,  nineteen  hundred  and  fifteen. 

6.  To  provide  systems  of  conciliation  and  arbitration  and  to 
enter  judgment  upon  an  award  of  arbitrators. 

7.  To  open  a  default:  to  direct  or  set  aside  a  verdict;  to  vacate, 
amend,  correct  or  modify  any  process,  mandate,  judgment,  order 
or  final  order,  in  furtherance  of  justice,  for  any  error  in  form  or 
sabstance;  to  grant  a  new  trial  upon  any  of  the  grounds  for 
which  a  new  trial  may  be  granted  by  the  supreme  court  in  an 
action  pending  therein,  including  the  grounds  of  fraud  and  newly 
discovered  evidence. 

Former  |  1.  of  Municipal  Conrt  Act  HmmaMl  and  rewritten,  f  1,  as 
amended  by  L.  1905,  ch.  513;  L.  1908.  ch.  495;  L.  1910,  ch.  538.  Originally 
revised  from  U  1882.  cb.  410.   |  1285;  L.  1901,  cb.  466.   |  1304. 

Jurisdiction   Increased  from  $500   to  $1,000. 

Subd.  4  enlarfeea  the  cbisHea  of  ceset  Included  In  former  aubd.  18.  Snbd. 
6  Is  new.  See  |  8,  subds.  5  and  6.  Former  i  2  omitted  because  tbe  court 
has  only  thone  powers  that  are  spei'lflcally  granted.  lu  simimary  proceedings 
over  -wblch  this  court  bas  Jurisdiction  the  title  to  real  property  actually  does 
come  in  issue  without  affecting  tbe  power  of  tbe  court.  In  other  ca.sc>8  of 
wblch  ttais  court  has  jurisdiction  it  can  rarely  if  ever  come  In  Insue.  Even 
under  former  |  2  the  court  Is  ousted  of  jurisdiction  only  at  tbe  option  of 
tbe  defendant  and  upon  certain  contingencies. 

f  7.  Board  of  Justices. 

1.  The  justices  of  this  court  shall  constitute  the  board  of  lus- 
ticeA  and  shall  discharge  the  functions  thereof.  Thev  shall  elect 
from  their  own  number  a  nresident  of  the  board  of  lustices,  and 
may  at  pleasure  remove  him  and  elect  a  successor  in  his  place. 
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The  meetings  of  the  board  shall  be  public,  and.  so  far  as  prac- 
ticable.  shall  be  held  at  regular  intervals;  and  all  its  prooeedinp* 
shall  be  recorded  by  its  secretary  and  shall  be  preserved.  A  ma- 
jority of  all  the  members  of  the  board  shall  constitute  a  qnonim. 
The  board  may  by  resolution  provide  for  the  conduct  of  its  meet 
ings,  the  keeping  and  preservation  of  its  miuutt^s  and  the  public 
inspection  thereof  at  reasonable  times;  for  the  order  of  judicial 
business,  the  manner  of  its  discharge  and  the  maintenance  of 
order  in  and  about  the  courts;  for  the  establishment  of  parts  of 
the  court  and  for  the  j'early  assignment  of  justices  to  hold  ih** 
several  parts  so  estaVlished;  providec',  however,  that  no  justir<' 
shall  sit  in  any  one  district  for  two  successive  months,  or  in  tb«- 
borough  of  Manhattan  for  more  than  three  mouths  in  any  oin* 
year,  or  in  the  other  boroughs  for  more  than  the  minimum  num- 
ber of  mouths  under  a  system  of  complete  rotation  by  the  justices 
within  such  boroughs  respectively. 

3.*  The  president  of  the  board  of  justices  shall  preside  and  bi» 
entitled  to  a  vote  at  all  meetings  of  the  board.  In  addition  to  all 
the  other  powers  of  a  justice,  he  shall  exercise  general  suiwr- 
vision  of  the  business  of  the  court  and  have  such  otlier  powers  a^ 
may  be  conferred  by  resolutions  of  the  board.  He  shall,  when- 
ever he  deems  it  necessary  for  the  pnunpt  disposition  of  businesN 
assign,  in  the  borough  from  which  he  was  el(»cteii,  any  jiisti«*e 
temporarily  to  hold  court  in  any  district  in  said  borough  other 
than  that  in  which  he  had  been  assigned  by  the  board,  and  ma> 
assign  a  justice,  with  his  consent,  regardless  of  borough  lines,  to 
any  district  within  the  city,  and  transfer  cases  for  trial  from  one 
district  to  another  in  the  same  borough.  The  acts  or  directions  cf 
the  president  of  the  board  of  justices  may  be  vacated,  amended  or 
modified  by  a  majority  vote  at  a  regular  or  special  meeting  of  the 
board. 

4.  The  board  of  justices  may  designate  a  clerk  of  said  court  for 
one  of  said  districts  to  act  as  secretary  of  said  board  and  from 
time  to  time  substitute  another  and  fix  a  compensation  to  be  paid 
for  such  service,  not  exceeding  the  sum  of  one  thousand  dollars 
per  Annum.  The  secretary  of  the  board  of  justices  shall  have 
charge  of  such  administrative  work  and  perform  such  duties  as 
may  be  assigned  to  him  by  the  board.  He  shall  maintain  an 
office  where  he  shall  keep  such  records  as  the  board  may  direct. 

Former  |  11  of  Manldpal  Conrt  Act,  and  I  1374  of  Grwiter  N«nr  Tort 
Charter,  amended  and  rewritten  with  new  matter  added.  Embrat^es  mm*  of 
the  matter  contained  in  former  H  12  and  13  of  Municipal  Coart  Act,  f  11, 
as  amendef]  by  L.  1904,  ch.  735;  L.  1907,  ch.  603.  Originally  revlaed  ttvo. 
L.    1901.    ch.   466.    S    1474. 

System  of  rotation  of  Justices  retained. 

I  8.  Rvlea  of  conrt. 

The  board  of  justices  may  adopt  and  amend  rules  relating  to 
tlie  following  subjects: 

1.  The  hours  during  which  the  court  shall  be  open. 

2.  The  duties  of  the  secretary  of  the  board,  clerks,  deputy- 
clerks,  assistant  clerks,  stenographers,  interpreters,  attendants 
and  employees;  the  manner  of  keeping  records  and  papers,  the 
collection  and  disposition  of  moneys  and  accounts  thereof. 

3.  The  forms  and  practices  of  the  court,  including  forms  of 
pleading  and  all  matters  of  procedure  not  specifically  provided 
for  in  this  act. 

*  Snbd.  2.   an  it  appears  in   the  report  of  the  Mnnioipal  Co«irt 
was  omitted  in  course  of  passaj^e  through   the  Legislature. 

IQUO 
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4.  The  calendar  practice  and  the  deRiffna'*'^n  of  a  part  or  parts 
of  the  court  where  special  classes  of  cases  shall  be  brought  or 
tried. 

5.  The  establishment  of  a  system  of  conciliation  wherebjr  con- 
troversies may  be  submitted  by  consent  of  the  parties  to  a  justice 
of  the  court  for  informal  hcariu)?  and  decision  without  entry  of 
judgment. 

H.  The  establishment  of  a  system  of  arbitration  and  the  pro- 
cedure thereof. 

Such  rules  shall  be  submitted  to  the  presiding  justices  of  the 
appellate  division  of  the  supreme  court  for  the  first  and  second 
departments,  or  to  the  justices  presiding  therein,  and,  when  ap- 
proved by  them,  shall  have  the  force  of  law. 

Former  {  12.  amondod  and  rewrlttpn,  with  nome  of  its  provislooM  trans- 
ferrp<1  to  new  |  7,  and  with  new  matter  added.  S  12,  an  amended  by 
U  1903.  eh.  2S2:  L.  1904,  oh.  JiOS:  L.  1907.  ch.  603;  L.  1908,  ch.  431. 
Originally  reviHwl   from  L.   1901,   eh.   4G6,   {   1.'575. 

ProTlsions  for  forms  of  pleadings  and  systems  of  conciliation  and  arbitration 
are  new. 

I  9.  Death  or  remoTal  of  Jvatlee  not  to  alfect  proceedlnirs. 

No  process,  action,  judgment,  execution  or  proceeding  shall 
abate  or  be  <liscontinued  by  reason  of  the  death,  removal  from 
office  or  vacancy  in  office  of  any  justice,  but  another  justice  shall 
proceed  to  hear,  try,  determine  and  give^  judgment 'in  and  upon 
the  same,  and  upon  all  matters  and  things  pending  and  unde- 
cided or  not  acted  upon. 

Former  i  16  rewritten.  |  16  oriKlnally  rcTised  from  L.  1857,  cb.  344; 
U    1882.   ch.    410,    I    1300. 

I  10.  Time  and  place  of  holdlnar  coart. 

It  shall  be  the  duty  of  the  commissioners  of  the  sinking  fund 
to  provide  a  suitable  place  for  holding  court  in  each  district  in 
the  city  of  New  York;  and  more  than  one  place  in  any  district 
may  be  provided  by  them  if  the  board  of  justices  shall  certify 
that  the  public  convenience  requires  such  additional  nlaces. 

The  ju.Htices  assigned  by  the  board  of  justices  shall  hold  court 
in  one  or  more  parts  in  each  district  as  established,  and  on  such 
days  as  fixed,  by  said  board  and  at  the  places  provi^led  by  the 
commissioners  or  the  sinking  fund.  In  each  district  in  the  bor- 
oughs of  Manhattan  and  Brooklyn,  and  in  the  second  district  of 
the  borough  of  The  Bronx,  on  every  day  of  the  year  except 
Saturdays,  Sundays,  legal  holidays  and  during  the  months  of 
July  and  August,  at  least  one  part  of  the  court  with  a  justice  in 
attendance  shall  be  open  for  the  transaction  of  judicial  business. 
During  the  months  of  July  and  August  the  court  in  each  district 
shall  be  in  session  for  at  least  two  days  in  each  week  and  shall 
try  punimary  proceedings,  actions  for  wages  and,  on  good  cau.se 
shown,  other  actions  where  the  rights  of  the  parties  may  be 
jeopardized  by  delay,  and  such  other  actions  as  the  court  may 
ieeni  proper  to  be  tried. 

Former  |  17  amendecl  and  rewritten.  |  17,  as  amended  by  L.  1007.  eh.  603. 
Irlffinally  revlned  from  L.  1RS2.  ch.  410.  |  1291:  L.  1901.  ch.  406.  {  1.371. 
Provlnlon**  of  second  sontem'e  of  former  sertton  revised  and  mode  appllrabL* 
o  the  BorouRh  of  Br(K»lilyn  and  to  the  second  district  of  the  Boronnh  of 
ironx  (with  hours  of  holding  court  omitted),  and  classes  of  cases  to  be  tried  in 
uly   and  ^August  enlAr^ed. 

t 

$11.    SealM. 

The  court  in  each  district  shall  have  an  official  seal  on  which 
hall  be  engraved  the  arms  of  the  state  of  New  York,  the  name 
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i  11,  Seals. 

The  court  in  each  district  shall  have  an  official  seal  on  which 

shall  be  engraved  the  arms  of  the  state  of  New  York,  the  name 

of  the  court,  the  borough  and  the  district.     Such  seals  shall  be 

furnished  at  the  expenHe  of  the  city  of  New  York. 

Former  I  18  rewritten  withofut  BubstantUl  change.     |  IS  origiDaUf  rerrtsed 
from  L.   1882,  cb.   410,   i   1203;   L.   1901,   ch.   466,    i   1371. 

I  12.  Aoeess  to  court  Itovsesi  expenses  of  coart,  botv  paid. 

The  justices  of  the  court  shall  haTe  access  to  and  possession  of 
the  court  houses.  It  shall  be  the  duty  of  the  board  of  aldernit^n 
of  the  city  of  New  York  and  its  several  officers  charpe^i  with 
duties  in  that  behalf,  to  supply  and  pay  for  whatever  may  l»e 
necessary  for  the  transaction  of  the  business  of  said  court  and 
the  justices  thereof,  to  supply  all  proper  accommodations^.  iHMiks, 
stationery  and  furniture,  and  to  pay  all  salaries,  eonipt*nsnti«ntf 
and  expenses  and  disbursements  herein  authorized:  and  the  bi^anJ 
of  estimate  and  apportionment  shaM  annually  include  in  its  final 
estimate  such  sums  as  may  be  necessary  to  pay  the  same. 

Former  |   19  rewritten  without  substantial  change.     |   19  origlnaUj  reflaad 
from  L.   1901.  cb.  46U,    S   l.tSO. 

f  18.  Criminal  and  civil  contempt. 

All  of  the  provisions  of  the  judiciary  law  relating  to  civil  and 
criminal  contempts  shall  apply  to  this  court,  except  subdivisinn 
seven  of  section  seven  hundred  and  fifty-three  of  said  law  and 
except  that  the  provisions  of  said  law  relating  to  sheriffs  shall 
apply  to  marshals,  subject  to  the  provisions  of  section  one  hun- 
dred and  fifty-one  of  this  act. 


New.     SupersedeM   former  |l   4-8g, 
See  Judiciary  Law,  {f  750-781. 


f  14.  Process  f  iv-liere  service  mmy  be  made. 

The  court  shall  have  power  to  send  its  process  and  other  man- 
dates in  an  action  or  special  proc^eedine  of  which  it  has  juris- 
diction to  any  part  of  the  city  of  New  York  for  service  or  execu- 
tion, and  to  enforce  obedience  thereto,  and  the  po^sver  and  an- 
thority  of  said  court  extends  to  the  whole  of  said  city  of  New 
York,  except  as  otherwise  expressly  prescribed  in  this  act. 

Former   I   9   rewritten   without  substantHil   change,     f   9  originally    reTiscd 
from  L.   1001,  ch.  406,  S  1308- 

I  16.  Conformity  to  supreme  conrt  practice. 

Except  as  otherwise  provided  in  this  act  or  in  the  rales,  the 
practice,  pleadings,  forms  and  procedure  in  this  court  shall  con- 
form, jiH  nearly  as  may  be,  to  the  practice,  pleadings,  forms  ami 
procedure  existing  at  the  time  in  like  causes  in  the  supreme 
t'onrt,  any  statutory  limitations,  heretofore  enacted,  to  the  C')n- 
trary  thereof  notwithstanding. 

New.  Siipprneilos  former  S  20.  Adopted  from  U.  S.  R.  8.,  I  914,  proridlar 
that  the  prncticc  on  the  law  Hide .  of  the  federal  courts  ahall  canfom  to 
the  State  practice.  Iniiures  the  application  to  the  Uuniclpal  Court  af  pto- 
vlsions  of  the  Co<1c  of  Ciyll  Procedure  notwlthatandtog  |  3M7  tkenof.  t 
aectiuD  wblch  haa  produced  much  conflict  of  autJiorlty. 
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TITLE  IL 
Venue  and  commencement  of  actions;  parties. 

Sec.  17.  Venae. 

18.  Commencement  of  action. 

19.  Requisites  of   summons. 

20.  Form  of  summons. 

21.  Method    of    serving    summoufl. 

22.  Who  may  serve  summons  or  precept:  proof  of  service. 

23.  Substitutes   for   personal   service  of   summons. 

24.  Endorsement  upon  summons  in  action   for   penalty. 

25.  Endorsement  upon  summons  for  execution  against  the  person. 

26.  Guardian  ad  litem. 

27.  Joinder  of   parties;    interpleader. 

28.  prosecuting  or  defending  aa  a  poor  person. 

S  17.  Venne.* 

1.  An  action  must  be  brouj^ht  in  a  district  in  which  either  the 
plaintifif  or  defendant  or  one  of  the  i)laintiffs  or  one  of  the  de- 
fendants resides,  unless  all  the  plaintiffs  or  all  the  defendants 
reside  out  of  the  city  of  New  York,  in  which  case  the  action  may 
be  broufjht  in  any  district;  but  an  action  brought  by  the  assignee 
of  the  cause  of  action  shall^  upon  the  demand  of  a  defendant 
made  as  provided  in  Bubdivision  two  of  this  section,  be  trans- 
ferred to  the  district  in  which  the  defendant  resides,  and  the 
court  must  make  an  order  for  such  transfer,  as  provided  in  said 
subdivision.  The  district  in  which  is  situated  the  place  for  the 
regular  transaction  of  business  of  an  individual  who  does  not 
reside  in  the  city  of  New  York,  and  the  place  where  a  corpora- 
tion transacts  its  general  business  or  keeps  an  office  or  has  an 
agency  established  for  the  transaction  of  business,  or  is  established 
by  law,  shall  be  deemed  the  place  of  residence  under  the  provisions 
of  this  section.  Tlie  city  of  New  York  may  sue  or  be  sued  in  any 
district,  except  as  provided  in  subdivision  three  of  this  section. 

2.  If  the  action  is  brought  in  the  wrong  district,  it  may  never- 
theless remain  there  unless  the  defendant  demands  that  it  be 
transferred.  Such  demand  must  be  made  in  writing  and  filed 
with  the  clerk  before  or  at  joinder  of  issue  and  must  specify  the 
district  to  which  the  defendant  desires  the  action  to  be  trans- 
ferred and  facts  under  oath  showing  that  such  district  is  the 
proper  one.  The  court  must  thereupon  transfer  the  action  to  the 
proj>er  district,  and  may  in  its  discretion  impose  five  dollars  costs 
agamst  the  plaintiff. 

3.  AH  actions  by  or  on  behalf  of  the  city  of  New  York,  or  any 
department  thereof,  to  recover  a  fine  or  penalty,  must  be  brought 
in  the  district  where  the  violation  of  law  occurred. 

4.  An  action  or  special  proceeding  may  upon  consent  be  trans- 
ferred by  the  court  to  a  district  other  than  that  in  which  it  is 
pending. 

5.  Nothing  in  this  section  shall  be  construed  to  prevent  the 
board  of  justices  from  designating  a  part  or  parts  of  the  court 
where  special  classes  of  cases  slinll  be  brought  or  tried,  or  the 
president  of  the  board  of  justices  from  transferring  cases  from 
one  distTict  to  another  in  the  same  borough. 

Former  f  25  amended  and  rowritton.  Subtlivision  5  is  new.  |  25,  as 
amended  by  L.  1004.  chs.  03.  025;  L.  1007,  ck.  008.  Originally  revised 
fsom  U  1901,  ck»  4t>6r  I  1370. 
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§  18.   Commencenient   of   action. 

An  action  mtist  be  commenced  by  the  serrice  of  summons  or 
by  the  voluntary  joinder  of  issue  by  the  parties;  but  for  the  pur- 
pose of  saving  a  cause  of  action  from  the  operation  of  the  statute 
of  limitations  an  attempt  to  commence  an  action  is  oriuivalent  i*> 
the  commencement  thereof  whtm  the  summons  is  issued  by  the 
clerk,  provided  that  actual  service  thereof  is  made  with  duo 
diligence. 

Former  f  26  and  first  Rentenee  of  fomicr  {  30  combined  and  amende!. 
i  26  orislnally  revised  from  L.  1K82,  ch.  410,  f  1296:  f  SO  orUnnalLT 
revisefl  from  id.,  {  1303.  The  new  eectiun  Ik  designated  to  obviate  tbc 
appiirent  cunfilet  that  existed  Ix'tween  former  §§  26  and  30  and  to  adnpc 
the  interpretation  that  wtiH  given  to  those  sections  in  liarkow  v.  N.  Y.  Cli; 
Ry  Co.,   121   App.   DlT.   194. 

I  lO.   Requiaites   of   amnmona. 

The  summons  must  be  addressed  to  the  defendant  bj-  name,  or, 
if  his  name  is  unknown,  by  a  fictitious  name,  and  must  summon 
him  to  appear  before  the  clerk  of  the  court  within>five  days  from 
the  date  of  service,  exclusive  of  the  day  of  service,  and  make 
answer  to  the  complaint.  If  no  written  complaint  is  served  with 
the  summons,  the  plaintiff,  or,  in  case  of  his  inability  to  do  »». 
the  clerk,  must  indorse  upon  or  attach  to  the  summons  a  brief 
statement  of  the  nature  and  substance  of  the  cause  of  action* 
and  the  summons  must  state  the  amount  for  which  the  plainti£f 
will  take  judgment  if  the  defendant  fails  to  appear  and  make 
answer.  The  address  of  the  plaintiff  must  be  stated  on  the  sum- 
mons. The  summons  must  be  subscribed  and  issued  by  the  clerk 
of  the  court  of  the  district  where  the  application  for  the  sum- 
mons is  made,  or  by  the  plaintiffs  attornev  in  his  own  name. 
When  the  summons  is  issued  by  the  plaintiff's  attorney,  he  mu^t 
add  to  his  signature  his  office  and  post-office  address. 

FonAer  f  27  materially  amended;  new  matter  added.  |  27  originally  revised 
from  U  1882,  cU.  410,  |  1297.  Sunmiona  may  now  be  lssu(>d  by  plalntiflTs 
attorney  and  Is  good  until  served,  as  in  the  Supreme  Court,  the  Ortinty 
rourts  and  the  City  Court  of  the  city  of  New  York.  The  alias  emmnanns  ts 
aboli»<hed  and  the  provisions  of  former  I  30  relating  thereto  are  omlttpd. 
The  return  lieforc  the  court  Ls  lljcewise  abollahed,  the  defendant  now  appcailaC 
and  Joining   Issue  before  the   cleric. 

i  20.  Form  of  anmmona. 

The  sutnnions  must  be  in  substantially  the  following  form,  the 
blanks   being  properly  filled: 

MUXinrAL  COURT  OF  THE  CITY  OF  NEW  YORK, 
BOKOUGH    OF DISTRIGI^ 


'f 


Plaintiff, 

vs. 

•.•••■••...•.■••.•..••••*..■■••) 

Defendant. 
To  the  above-named  defendant: 

You    are    hereby    summoned    to   appear   in   this   action  m  the 

municipal  court  of  the  city  of  New   xork,  borough  of , 

district,  before  the  clerk  of  the  said  court  at  his 

office  nt    in  the  borough  of 

in  the  city  of  New  York,  within  five  days  after  the  service  of  this 
summons  upon  you,  ex<'lusive  of  the  day  of  service,  and  to  make 
answer  to  the  (•r)niplaiTit ;  niid  if  you  fail  to  make  answer,  jiid;c- 

ment  will  be  taken  against  you  for  the  sum  of  $ ,  with 
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interest  thereon  from  the day  of ,  19. ,,  together 

"With  the  costs  of  this  action. 

Dated,   New  York  city,  the day  of   ,  19... 

or  , 

Attorney   for  the  plaintiff.  Clerk. 

(Office  and  post-office  address.) 
Plaintiff's  address 

Former  S   28  amended  and  revised  to  conform  to  new  |  10.     §  28  Hew  In 

former  Municipal  Court  Act. 

i  21.  Method  of  serTinv  aanimoiifl. 

1.  The  snmniona  may  be  served  upon  the  defendant  within  the 
city  of  New  York  in  like  manner  as  though  the  summons  issued 
out  of  the  supreme  court,  except  as  otherwise  provided  in  this 
act  or  in  the  rules,  provided  that  it  shall  not  be  served  by 
publication. 

New.  Supersedes  former  |  31.  S  31  orlf?lnaIly  revised  from  L.  1882,  oh. 
410,  I  1300.  For  service  of  summons  in  Supreme  Court  see  Code  Civ.  Pro., 
f   426  et  seq. 

I  22B.  "Who  may  serve  anmmoiis  or  precept  |  proof  of 
service. 

1.  Personal  service  of  summons  or  service  of  a  precept  in  sum- 
mary proceedings  shall  be  made  by  a  marshal  or  by  any  other 
person  over  the  age  of  eighteen  years  and  not  a  party  to  the 
action. 

2.  Proof  of  service  shall  be  made  by  the  certificate  of  the 
marshal  or  b.v  the  affidavit  of  the  person  by  whom  the  service 
was  made:  and  such  (•t»rtilicale  or  affidavit  shall  be  indorsed  upon 
or  annexed  to  the  summons  or  precept. 

3.  Within  two  days  after  service,  the  summons,  or  the  sum- 
mons and  complaint  if  the  complaint  was  served  with  the  sum- 
mons, must  be  filed  with  proof  of  service  in  the  office  of  the 
clerk  in  the  district  where  the  action  is  pending. 

Former  |  30  revised  and  anuMided  to  conform  to  new  practice.  §  36 
originally  revised  from  I..    1SS2,   ch.   410.   S   1301. 

I  23.   SnbstttoteH   for  personal  nervlce   of  unrnmoiia. 

An  order  for  the  service  of  a  summons  upon  a  defendant  re- 
siding within  the  city  of  New  York  may  be  made  by  the  court  in 
th<»  district  in  which  the  action  is  brought,  upon  satisfactory 
proof,  by  the  affidavit  of  a  person  not  a  party  to  the  action,  that 
proper  and  dilijsent  effort  has  been  made  to  serve,  the  summons 
upon  the  d(»fendant.  and  that  the  place  of  his  sojourn  cannot  be 
foimd,  or  if  he  is  within  the  city  that  he  avoids  service  so  that 
personal  service  cannot  be  niadc^  The  contents  of  tlu»  order,  the 
method  of  service  of  the  summons,  the  proof  of  service  thereof, 
and  the  method  of  filing:  the  order  and  the  papers  on  which  it 
was  p:rantPd  shall  be  the  same  as  though  the  summons  were 
i.ssued  out  of  the  supreme  court,  unless  otherwise  provided  by 
the  rules;  except  that  the  service  must  be  made  and  the  order 
and  papers  filed  with  the  clerk  within  five  days  after  the  order  is 
granted.  On  filing  ])roof  of  due  service,  the  summons  is  deemed 
served,  and  the  same  proceedinjrs  may  be  taken  thereupon  as  if 
personal  service  thereof  had  been  niade,  excei)t  that  no  execu- 
tion against  the  person  shall  issue  upon  a  judgment  entered  upon 
such  service. 

Former  H  32-34  revised  and  nmende<1  to  confirm  to  new  practice. 
If  82-34  orlfflnally  revised  from  Code  Civ.  Pro.,  S|  435-437.  See  Ct>de  Civ. 
Pro.,   1  435  et  seq. 
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I  24.  Bndoraeiiient  vpon  saittinoiis  In  action  for  pennltr* 

If  no  written  complaint  is  delivered  to  the  defendant  in  an 
action  for  a  penalty  or  forfeiture,  the  summons  and  the  copy 
thereof  delivered  to  the  defendant  must  bear  an  endorjsemenr 
substantially  in  the  following  form:  "according  to  the  pro- 
visions of,"  adding  such  a  description  of  the  section  of  the  statute 
or  ordinance  as  will  identify  it  with  convenient  certainty. 

Former  |  38  amended  in  form.  )  38  orlirinally  reyii^ed  from  Code  C!t. 
Pro.,    f   1897. 

I  2S.  Kndor«en&ent  upon  anmnAonM  for  exeoatton  n«ainst 
tne  person. 

If  no  verified  complaint  is  served  with  the  summons  in  an  action 
where  execution  against  the  person  may  issue  upon  the  judgment, 
the  summons  and  the  copy  delivered  to  the  defendant  must  ln-ar 
an  indorsement  substantially  in  the  following  language:  "Plain- 
tiff claims  defendant  is  liable  to  arrest  and  impriisoumeut  in  this 
case." 

Former  )  39  amended  In  form.     S  39  new  In  former  Municipal  Coort  AgC 

I  26.  On«rdlan  ad  litem. 

When  a  guardian  is  necessiary  he  must  be  appointed  by  the 
court  as  follows: 

1.  If  the  infant  is  plaintiff,  the  appointment  must  be  made 
before  the  summons  is  issued,  upon  the  application  of  the  infaot, 
if  he  is  of  the  age  of  fourteen  years  or  upwards:  if  under  that 
age,  upon  the  application  of  some  relative  or  friend.  The  c«»n- 
sent  in  writing  of  the  guardian  to  be  appointed  and  to  be  liable 
for  costs  if  he  fails  in  the  action,  must  be  file<i  with  the  clerk  <»f 
the  court  in  the  district  where  the  action  is  brought,  except  that 
the  guardian  shall  not  be  liable  for  costs  where  the  plaintiff  has 
received  leave  to  prosecute  as  a  poor  person. 

2.  After  the  filing  of  proof  of  service  of  the  summons  again<t 
an  infant  defendant,  no  other  proceeding  shall  be  taken  in  the 
action  until  a  person  has  been  appointed  as  his  guardian  for  the 
purpose  of  the  action.  Upon  the  nomination  of  the  defendant, 
the  court  must  appoint  a  proper  person  for  that  purpose,  but  if 
the  defendant  neglects  or  refuses  to  nominate,  the  court  may,  on 
application  of  the  plaintiff,  appoint  any  proper  i>ersi>n  as  a 
guardian  upon  the  filing  of  such  person's  written  consent  with 
the  clerk.  The  guardian  so  appointed  is  not  responsible  for 
costs. 

3.  Where  no  guardian  has  been  appointed,  as  in  this  .section 
provided,  the  court  shall,  at  any  time  before  judgment,  make 
such  appointment.  The  guardian  so  appointed  is  not  responsible 
for  costs.  / 

Former  |  41  amended;  snbd.  3  ncTV.  f  41  originally  revised  from  Code 
Oiv.   Pro.,    I  2888;   L.   1882,   ch.  410,   |   1296. 

I   27.    [Am'd,   1010.]     Joinder   of   partiesi   Interpleader. 

1.  Except  as  otherwise  expressly  provided  in  this  act,  all  qoe^ 
tions  as  to  the  joinder  of  parties  shall  be  determined  by  the  pro- 
visions  of  law  applicable  to  like  cases  in  the  supreme  court. 

2.  No  action  shall  be  defeated  by  the  nonjoinder  or  misjoinder 
of  parties.  The  names  of  new  parties  may  be  added  and  the 
names  of  parties  misjoined  may  be  struck  out,  by  order  of  the 
court,  at  any  stage  of  the  cause  and  upon  such  terms  as  justiee 
may  require. 

3.  Upon  the  application  of  the  defendant  in  an  action  brourht 
to  recover  upon  a  contract  or  to  recover  a  chattel,  the  court  may 
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make  an  order  of  interpleader  or  an  order  joining  adverse  claim- 
auts  as  parties  defendant,  accurdin}?  to  tne  provisions  of  law 
applicable  to  like  cases  in  the  supreme  court. 

4.  The  deposition  of  a  party  to  an  action  in  this  court  or  of  a 
person  who  expects  to  be  a  party  to  an  action  about  to  be 
brought  in  this  court  may  be  taken  at  his  own  instance  or  at  the 
instance  of  an  adverse  party,  or  by  a  co-plaintiff  or  co-defendant 
at  any  time  before  or  during  the  trial,  in  the  same  mann^a*  us 
such  depositions  are  taken  under  the  provisions  of  law  applicable 
to  like  cases  in  the  supreme  court. 

SulMl.    4   added    by    L.    191H,    ch.    610,    In   efTf^ct   Bept.    1,    I01B. 
SuiKTKi'des   former   S|   42.    43   and    187.      Subdlvlpion   2   la   hiHcd    upon   New 
Jerwy  Prac.   Act  of  1012,  J  9. 
See  Code  CIt.  Pro..  |  446  et  seq.,  and  |  820. 

f  28.  Prosecntinff  or  defending  am  a  poor  person. 

Except  as  otherwise  expressly  provided  in  this  section  or  in  the 
rules  of  the  court,  a  person  may  obtain  leave  to  prosecute  or  de- 
fend an  action  as  a  ijoor  person  and  to  have  an  attorney  jissigned 
to  conduct  his  case,  in  accordance  with  the  provisions  of  Inw  ap- 
plicable to  like  cases  in  the  supreme  court.  The  petition  for  such 
leave  may  be  verified  before  the  clerk  of  the  court  in  the  district 
where  the  action  is  brought,  and  the  certificate  of  the  clerk  that 
he  has  inquired  into  the  facts  of  the  case  and  that  in  his  opinion 
the  plaintiff  has^a  prima  facie  cause  of  action  or  that  the  de- 
fendant has  a  prima  facie  defense,  as  the  case  may  be,  shall  have 
the  same  force  and  effect  as  the  certificate  of  an  attorney. 

BnpefUfdefl  formw  ||  4B-B8.     Beo  Code  Olr,  Pro.,   |  458  et  leq. 

NOTS  TO  TiTl<iD  11.^- other  former  Beotlonii  have  been  dispoHed  of  Or  follown: 
I  29  transferred  to  §  176;  |  35  to  |  129;  |  44  to  |  174;  ||  37  and  40 
omitted. 
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TITI<E  m. 

ProTislonal    remedies    and    actions   to    foreclose    liens    on 

chattels. 

Article  1.  Arrest. 

2.  Attuchinent. 

a.  Replevin. 

4.  ActloD  to  foreclose  a  Hen  on  a  chatteL 

ARTICLE  FIRST. 

Arrest. 

Sec.  29.  Grounds  of  arrest. 

30.  Procednre. 

31.  Return  of  summons:  directions  In  order. 

32.  Pro(H>edlng!<    after    arrest;    deteutlun    uf    defendant;    adJoammeGt    of 

trial. 

33.  Plain tinr   to   be  notified  of  arrest. 

34.  DiHcharjze  on   giving  ball  or  making  deposit;   bond  for  Jail  Uberti<!^ 

35.  Qmtliflcatluns  of  ball. 

36.  Papers    to    l>e    delivered    by    marshal;    notice    of    rejection    of    ball: 

notl<>p  of   JuKtiflcatlon  of  bail. 

37.  Discharge  on  motion. 

'  38.  Motion  to  reduce  liail  or  to  increase  secnrlty  glren  by  |4alnti7. 

§   29.  Grounds  of  arrent. 

A  defendant  may  be  arrested  in  an;r  case  of  which  this  court 
has  juriadiction  and  in  which  he  might  be  arrested  were  the 
action  brought  in  the  supreme  court. 

Substitute  for  former  |  56.  See  Code  CIt.  Pro.,  |  549,  which  corert 
everything  material  in  former  section. 

The  limitations  ns  to  the  amount  ($100)  In  subdivisions  3  and  4  of  former 
siH-tlon  are  omitted.  They  do  not  apply  to  the  cases  specified  In  the  other 
»;nb(livIsions.  and  there  is  no  such  limitation  applicable  to  arrea«t  In  orlwr 
courts  of  record. 

Former  sulHlivlslon  1  omitted  lM?cauHe  deemed  unfair  to  residents  of  the  Stat^ 
who  do  not   n'slde  in   the  City  of  New  York. 

Former  i   55  omitted  because  covered  by  new   §   151. 

i  30.   Proceednre. 

The  procednre  in  cases  of  arrest,  including  the  charging:  and 
exoneration  of  bail,  shall  conform  as  nearly  as  may  be  to  the 
procednre  in  like  cases  in  the  supreme  court,  except  as  otherwise 
provided  in  this  title:  and  the  provisions  applicable  to  a  sheriff  in 
such  cases  shall  apply  to  the  marshal.  The  order  of  arrest  ninst 
be  issued  by  the  clerk  when  granted  by  the  c<nirt  or  a  justice 
thereof. 

New.  SnpersfMles  former  S  57  and  much  of  the  matter  In  other  »»»ctl«in-«8  o' 
this  article.  See  Code  Civ.  Pro.,  ch.  7,  tit.  1.  Affidavit  and  andertakin^  to 
l>e  funilslied  by  plslntlflr.  see  Code  av.  Pro.,  Si  557,  559.  560.  1990. 

Code  Civ.  Pro.,  «8  591  6JH  (ch.  7,  tit  1.  art.  4>  relating  to  charging  aa-l 
exoneration  of  bail  did  not  apply  to  this  court  (Code  Civ.  Pro.,  f  3347. 
Hubd.  ."{)  :  yet  the  8u!)Ject  matter  thereof  was  not  contained  In  the  forme*  •<<, 
either  expressly  or  by  reference. 

As  to  marshals,  see  new  |   151. 

S  31.  Retnni  of  sommoiifli  dlrectlona  in  order. 

When  an  order  of  arrest  is  issued  to  accompany  the  summons, 
thp  summons  must  be  made  returnable  to  the  court  immediately 
upon  the  arrest:  the  order  of  arrest  must  so  direct  and  must  fii 
the  sura  in  which  the  defendant  mav  be  let  to  bail. 

Former   f    68   rewritten.      I   68   originally   revised  from   L.    18S2,    ch.   410t 
I  1307. 
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I  32.  ProceedlnflT*    after   arrest;    detention    of   defendant; 
adjoarnment  of  trial. 

1.  The  marshal,  upon  arresting  the  defendant  by  rirtue  of  such 
an  order,  must  at  the  same  time  serve  upon  him  the  summons  and 
a  copy  of  the  order  of  arrest  and  of  the  papers  upon  which  it  was 
granted.  Unless  bail  is  given  or  the  deposit  made  as  prescribed 
by  law,  the  marshal  upon  'arresting  tne  defendant  must  take 
him  forthwith  before  the  court  in  the  district  where  the  action 
is  pending;  but  if  the  court  is  not  then  in  session,  he  must  take 
him  to  the  jail  of  the  county  embracing  said  district,  to  be  kept 
there  until  the  next  day  when  the  court  is  in  session,  on  which 
day  the  marshal  must  take  him  before  the  court;  and  thereafter 
the  defendant  must  be  kept  in  the  jail  until  discharged  by  law, 
except  that  the  court  or  a  Justice  thereof  must  direct  that  he  be 
brought  into  court  at  the  trial  and  may  direct  that  he  be  brought 
into  court  at  any  other  time. 

2.  The  detention  of  the  defendant  shall  in  no  case  exceed  two 
days,  excluding  Sundays  and  legal  holidays,  from  the  time  of  his 
first  being  taken  before  the  court,  unless  within  that  time  the  trial 
of  the  action  is  commenced  and  continued  without  unnecessary 
interruption  or  unless  an  adjournment  is  granted  at  the  defend- 
ant's request.  An  adjournment  for  more  than  two  days  may  be 
? ranted  on  application  of  the  plaintiff,  provided  that  the  de- 
endant  be  discharged  from  custody,  in  which  event  the  action 
may  proceed  and  the  defendant  will  be  liable  to  arrest  on  execu- 
tion if  judgment  is  recovered  against  him.  * 

Former  |  00  amended  in  form.     GoTers  also  nearly  all  of  former  i|  65,  66. 

and  part  of  i   103.     S  59  originally  revised  from  L.   1882,  cb.  410,   {   1308; 

i   65  originally  reviHed  from  Id..    |   1314;    g   66  originally  revised   from   id.. 

11    1315,    1363;    S   103,   aa  amended  by   L.   1010,   ch.   183,  originally  raviaci 
from  id.,  11  1362,  1363. 

I  33.  Plaintllf  to  be  notified  of  arrest. 

The  marshal  making  the  arrest  must  immediately  give  notice 
thereof  to  the  plaintiff  and  indorse^  on  the  order  of  arrest  and 
subscribe  a  certificate,  stating  the  time  of  serving  and  of  giving 
notice  to  the  plaintiff. 

Former  g  61  retained,     g  61  originally  revised  from  L.  1881,  ch.  410,  f  1310. 
Former  g  60  omitted  aa  unnecessary. 

g  34.  Dlaeharnre  on  vlWnir  ball  or  niakinar  depoalti  bond 
jfor  Jail  libertiea. 

A  defendant  may  be  discharged  from  arrest  by  giving  bail  or 
depositing  the  sum  of  money  specified  in  the  order  of  arrest,  or, 
ivnen  actually  confined  in  jail  by  virtue  of  an  order  of  arrest  and 
judgment  has  been  rendered  in  the  action,  he  may  at  his  election 
be  admitted  to  the  liberties  of  the  jail  on  giving  the  necessary 
undertaking  therefor,  whether  execution  against  his  person  has 
issued  or  not. 

Govern  all  of  former  g  64  that  is  now  material  in  view  of  new  g  30. 
Includes  last  sentence  of  former  g  65.  gg  64,  65  originally  revised  from 
L«.  1881,  cb.  410,  gg  1313,  1314.  For  ball  and  deposit  in  Supreme  Court 
practit-e,  «ee  Code  Civ.  Pro.,  §g  573-576,  582  et  seq. ;  and  for  undertaking 
for  Jail   liberties,   see  Id.,   I    149  et  seq. 

Former  gg  62  and  67  omitted  as  unnecessary.  Former  g  63  covered  by  new 
f  30 ;  former  g  65  covered  by  new  gg  32  and  34.  The  former  practice  provided 
for  three  bail  bonds. 

I  35.   €|vallfioatlona  of  bail. 

The  qualifications  of  baU  shall  be  the  same  as  those  prescribed 
in  like  cases  in  the  supreme  court,  except  that  each  of  tuem  must 
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be  a  resident  of  and  a  freeholder  or  a  houseUoIder  witliln  tii9  cily 
of  New  York. 
Supersede!}  former  |  94.     See  Ck)de  CIt.  Pro..  |  679, 


§  80.  Paper*  to  be  dellyered  by  niarabalf  notice  of  r^4 
tion   of  ball  I   notice  of  JoHtlflcatlon   of  bail. 

1.  Within  two  da^'s  after  bail  is  given  the  marshal  must  delirer 
to  the  plaintiff  or  his  attorney  copies  certified  by  the  mardial  of 
the  order  of  arrest,  return  and  undertalcinfr* 

2.  Notice  that  plaintiff  does  not  accept  the  bail  must  be  served 

upuu  the  marKbnl  w^ithin  tw^o  days  after  said  copies  are  dellTered. 

Notice  of  justification  of  bail  must  be  served  within  two  days 

after  the  notice  aforesaid,  and  the  time  of  justification  shall  be 

not  more  than  three  days  after  the  service  of  the  notice  thereof. 

Code  CiT.  Pro.,  1|  577-578  modified.  For  jOBtlflcaUoii  of  IwU  sm  God« 
Glr.   I'ro.,   11   58U-581, 

1  3T.  Discharse  on  motion. 

Tlic  defendant  may  move  for  his  discharge  from  arrest  as 
follows: 

1.  Without  notice,  on  the  plaintiff's  appearance  in  court. 

2.  On  two  days'  notice,  at  any  time  before  judgment, 

3.  On  one  day*H  notice,  if  the  plaintiff  fails  to  issue  execution 

within  twenty-four  hours  after  he  is  entitled  to  do  so. 

Substitute  for  former-  |  68.  Bee  Code  G{v.  Pro„  §1  56T-56S,  Former  1  68 
omitted  bot'au>s«  covered  by  Code  Civ.  Pro.,  |  oM.  Former  |  70  omitted 
becauRe  covered  by  rarlous  Code  provlslonii  tdopted  by  tkla  artide. 

1  38.  Motion  to  redoce  bail  or  to  Inoreaae  peenrttT  Stvea 
by  iilaintlff. 

A   motion   to   reduce  the   amount   of  bail   or  to  increase  the 
amount  of  the  security  ffiven  by  the  plaiatiff,  or  botbt  may  be 
made  by  the  defendant  on  two  days*  uotice  fit  auj  time  before 
judifraent. 
New.     See  Code  CW.  Pro.,  |1  S6T-568. 
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article:  sbcond. 

m 

AttcLchment, 

Sec.  39.  Id  what  action!  granted. 

40.  Qrounds;  afBdavit. 

41.  Issuance  and  contents  of  warrant.  * 

42.  Undertaking  by   plalntlfT. 

43.  Execution  of  warrant;  inventory. 

44.  Property  subject  to  levy. 

45.  Manner  of  makiuf;  levy ;  effect  of  levy  and  certificate  of  sale. 

46.  Cfrtlfitate  of  defendant's  Interest  In  property. 

47.  Actions  by  marslial. 

48.  Rervice  of  summonH,  warrant  and  inventory. 
40.  Undertaking    by   defendant    to   reclaim    property. 

.50.  Claim  by  third  person ;   bond  and  delivery  tbereupon. 

51.  Judgment  on  bond. 

52.  Action   on    undertaking    when    warrant    vacated. 

53.  Return  by  marshal  attaching. 

54.  VacaM'ig  or  m'>difylng  warrant  and   Increasing  secarlty. 
65.  Judgment  when  summons  not   personally  .served. 

56.  E.\ceptlon    to    and    justification    of    sureties;    reclaimer    of   attached 
property. 

f  30.  In  -what  actions  granted. 

In  an  action  of  which  this  court  has  jurisdiction,  a  warrant  of 
attachment  .aKainst  tlie  property  of  one  or  more  defendants  may 
bo  granted  on  the  application  of  the  plaintiff,  if  such  a  warrant 
iiii?:ht  be  granted  were  the  action  brought  in  the  supreme  court. 

SupiTsedes  former  |  73.  Substitutes  *'  may  be  granted  "  for  *'  must  be 
frranted,"  as  the  remedy  is  cKseutlally  discretionary.  Bee  Code  Civ.  Pro., 
II   635-637. 

I  40.  Gronndai  aflldaTit. 

To  entitle  the  plaintiff  to  a  warrant  of  attachment  he  must 
show  by  affidavit  to  the  satisfaction  of  the  court: 

1.  That  a  cause  of  action  for  which  a  warrant  of  attachment 
may  be  granted  exists  against  the  defendant;  and  if  the  action  is 
based  upon  a  breach  of  contract,  that  the  plaintiff  is  entitled 
to  recover  a  sum  stated,  in  excess  of  all  counterclaims  known 
to  him. 

2.  That  the  defendant  is  either  a  foreign  corporation  or  not  a 
resident  of  the  state;  or,  if  the  defendant  is  a  natural  person  and 
a  resident  of  the  city  of  New  York,  that  he  has  departed  or  is 
about  to  depart  therefrom  with  intent  to  defraud  his  creditors 
or  to  avoid  the  service  of  a  summons,  or  keeps  himself  concealed 
with  the  like  intent;  or,  if  the  defendant  is  a  natural  person  or 
a  domestic  corporation,  that  he  or  it  has  removed  or  is  about  to 
remove  property  froni  the  city  of  New  York  with  intent  to  de- 
fraud his  or  its  creditors,  or  has  assigned,  disposed  of  or  secreted, 
or  is  about  to  assign,  dispose  of  or  secrete  property  with  the  like 
intent;  or,  where  for  the  purpose  of  procuring  credit  or  the  ex- 
tension of  credit,  the  defendant  has  made  a  false  statement  in 
writing  under  his  own  hand  and  signature,  or  under  the  hand  and 
signature  of  a  duly  authorized  agent  made  with  his  knowledge 
and  acquiescence,  as  to  his  financial  rRsponsibility  or  standing; 
or,  that  the  defendant,  being  a  natural  person  of  full  age  and  a 
resident  of  the  state,  has  been  continuously  without  the  state 
for  the  space  of  six  months  or  more  immediately  before  the  ap- 
plication, and  either  that  he  has  not  made  a  designation  of  a 
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person  upon  whom  to  serve  a  summons  in  his  behalf  as  prescribed 
in  section  four  hundred  and  thirty  of  the  code  of  civil  procedure, 
or  that  a  designation  so  made  no  longer  remains  in  force. 

The  affidavit  must  be  filed  in  the  office  of  the  clerk  of  the  court 
in  the  district  in  which  the  action  is  brought. 

Former  f  74  amended  in  form.     (  74  originally  roTi:»ed  from   Li.    18S2,  ek. 
410,  i  1317. 

f  41.  laauance  and  consents  of  irarrant. 

The  warrant  may  be  granted  by  the  court  or  a  justice  thereof 
and  must  be  issued  by  the  clerk,  when  the  summons  is  issued  or 
at  any  time  after  the  commencement  of  the  action  and  before- 
final  judgment.  It  must  briefly  recite  the  grounds  of  the  attach- 
ment and  must  require  the  marshal  to  whom  it  is  delivered  ii> 
attach  and  siifcly  keep  so  much  of  the  defendant's  pc^rsonal  prop- 
erty as  will  satisfy  the  plaintiff's  demand,  together  with  the  e«>sii^ 
and  expenses  of  the  action,  and  forthwith  make  return  of  his 
proceeding  thereon  to  the  court.  The  amount  of  the  plaintiff's 
demand  must  be  specified  in  the  warrant. 

F'ormer  S  75  amended  ho  rs  to  eonform  to  new  practice  and  omit  mi- 
neoetutary  deUiils.  I  75  originally  reTlKed  from  L.  3882,  eh.  410,  f  131& 
Attachment  may  be  granted  at  any  time  before  Judgment. 

i  42.  Undertaking  by  platntlff. 

Before  f^ranting  the  w^arrant  the  court  or  a  justice  thereof 
must  require  the  plaintiff  to  give  an  undertaking  to  the  defend- 
ant, with  one  or  more  sureties  approved  by  the  court  or  a  justice 
thereof  to  the  effect  that  if  the  defendant  recovers  judgment  or 
the  warrant  of  attachment  is  vacated,  the  plaintiff  will  pay  all 
costs  which  may  be  awarded  to  the  defendant  and  all  daniasrt^s 
which  he  may  sustain  by  reason  of  the  attachment,  not  exceed- 
ing the  sum  specified  in  the  undertaking,  which  must  be  at  least 
twice  the  amount  of  the  plaintiff's  demand  as  stated  in  the  war- 
rant and  in  no  case  less  than  two  hundred  dollars,  and  that  if 
the  plaintiff  recovers  judgment  he  will  pay  to  the  defendant  all 
money  received  by  him  from  property  taken  by  virtue  of  the  war- 
rant or  upon  any  bond  given  therefor,  above  the  amount  of  the 
judgment  and  interest  thereon. 

Former  S  76  retained  with  formal  amendments.  |  76  originally  revised 
from  U  1882,  ch.  410,  f  1319.  The  undertaking  affords  greater  KcaritJ  to 
defendant  than  that  prescribed  by  Code  Civ.  Pro.,  i  040. 

S  43.  Kxecntion  of  ^rarrantf  Inventory. 

The  marshal  to  whom  the  warrant  of  attachment  is  delivered 
must  obey  the  directions  therein  contained  and  must  immediately 
make  an  inventory  of  the  property  attached,  stating  therein  the 
estimated  value  of  each  article  or  item. 

SS  43-45  superseded  former  fS  77,  78.  I  77  originally  rpvlsed  from  I*.  15«C 
eh.  41U.  i  l.'{2();  ('ode  CMv.  Pro..  f|  147,  148.  I  7  originally  rerlsed  fms 
Code  Civ.  Pro.,   f  C40.     See  Code  Civ.  Pro.,  ff  644-640,  654. 

S  44.  Property  aabject  to  levy. 

An  attachment  may  be  levied  upon  any  property  within  the  city 
of  New  York  upon  which  an  attachment  may  be  levied  in  an 
action  in  the  supreme  court,  except  real  property  and  interests 
therein. 

See  note  to  i  43. 
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S  4fi.  Manner  of  makinK  levy;  effect  of  levy  and  certifi- 
cate of  sale. 

Tho   manner  of  making!;  the   levy,   the  effect  thereof  and   the 
eflfect  of  the  marshal's  certificate  of  sale,  shall  be  governed  by 
the  provisions  applicable  to  like  cases  in  the  supreme  court. 
See  note  to  f  43. 

I  46.  Certificate  of  defendant's  interest  In  property. 

Upon  application  of  a  marshal  holding  a  warrant  of  attach- 
ment, a  certificate  of  the  defendant's  interest  in  property  or  in  a 
debt  or  demand  owing  to  him  must  be  furnished  to  the  marshal, 
and  a  person  may  bo  ordered  to  attend  before  the  court  and  sub- 
mit to  an  examination  in  respect  thereto,  according  to  the  pro- 
visions applicable  to  like  cases  in  the  supreme  court. 
Supt^rsedes  former  ||  79-80.     See  Code  of  Civ.   Pro.,  §{  650-651. 

**    I  47.  Actions   by   marshal. 

The  duties  and  powers  of  a  marshal-  with  respect  to  the  collec- 
tion of  debts,  efifects  and  things  in  action  attached  by  him,  and 
with  respect  to  the  maintenance  by  him  of  actions  and  special 
proceedings  to  reduce  pt^rsonnl  projierty  to  his  possession,  shall  be 
the  same  as  those  of  a  sherilT,  subject  to  the  provisions  of  section 
one  hnndred  and  fifty-one  of  this  act. 

Siii)ersede8  former  fi  SI.  Sw  Cod«  of  C\\.  Pro.,  {  655.  OrlKlnal  8  82 
omitt(>d  iHTaiiwe  covered  by  new  f  151  of  this  Act  and  by  §  709  of  the  Code 
of  civil  Proct^ure. 

S  4ft.   Service  of  summons,  ^varrant  and  inventory. 

Immediately  upon  making  the  inventory  the  marshal  must  serve 
the  summons,  if  it  has  not  yet  been  served,  together  with  the 
warrant  of  attachment  and  inventory,  upcm  the  defendant  by 
delivering  to  him  personally  a  copy  of  eacli,  if  he  can  with  rea- 
sonable diligence  be  found  within  the  city,  or,  if  he  cannot  be  so 
found,  "by  leaving  a  copy  of  each,  certified  by  the  marshal,  at  thft 
last  place  of  residence  of  the  defendant  in  the  city,  with  a  per- 
Kfm  of  suitable  age  and  discretion,  or,  if  such  person  cannot  be 
found  there,  by  'posting  them  on  the  outer  door,  and  also  deposit- 
ing anofher  copy  of  each  in  the  postoffice,  inclosed  in  a  seali'l 
post-paid  wrapper,  directed  to  the  defendant  at  his  residence:  or, 
if  the  defendant  has  no  place  of  residence  in  the  city,  by  deliver- 
ing them  to  the  person  in  whose  possession  the  property  attached 
is   found. 

If  personal  service  of  the  summons  upon  the  defendant  has  pre- 
viously been  made,  the  marshal  must  serve  the  warrant  and  in- 
ventory as  herein  provided. 

Former  |  83  amended  bo  as  to  conform  to  the  new  practice  of  senring 
sammons.     f  83  orlglually  derived  from  L.    1882,  cb.  410,  |  1321. 

i  49.  Undertaking;  by  defendant  to  reclaim  property. 

The  defendant  or  his  attorney  or  agent  may  at  any  time  before 
jiidKuient  is  rendered,  execute  and  deliver  to  the  marshal  an 
nndertaking  to  the  plaintiff  in  a  sum  specified  therein,  at  least 
twice  the  value  of  the  property  attached,  as  stated  in  the  in- 
ventory, with  one  or  more  sureties  approved  by  a  justice  of  the 
oonrt.  and  to  the  effect  that  if  judgment  is  rendered  against  the 
defendant  and  an  execution  is  issued  thereon  within  six  niontlu^ 
after  thQ  giving  of  the  undertaking,  the  property  attached  shall 
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ho   produced  to  satisfy  the  executioi.    Thereui)Oii    the   marsha] 
must  deliver  the  property  to  the  defendant. 

Former  |  84  Rllghtly  amended.  |  84  originally  rerised  frvoi  L  lSi?2.  tk. 
410,  f  1322.  The  bond  mentioned  In  Code  of  CIt.  Pro..  fS  eSR-a,  &>7  aod 
688  la  different. 


S  60.  Glaiin    by   third   person;    bond    and    deli^e«-7r    thei 
upon. 

If  a  person  not  a  party  to  the  action  claims  any  property  at- 
tached, which  is  not  reclaimed  by  the  defendant  as  prosi-rlhtHl  ia 
the  last  section,  he  may  at  any  time  after  the  seizure  aud  K^f*.»re 
execution  is  issued,  execute  and  file  with  the  clork  a  N»ijd  ti 
the  plaintiff,  with  one  or  more  sureties  approved  by  a  jtisric<",  i:: 
a  penalty  at  least  twice  the  value  of  the  property  claimotl.  nnA. 
conditioned  that,  in  an  action  upon  the  bond  to  \>o  conimcn«-»i3 
within  three  months  thereafter,  the  claimant  will  establish  th.it 
he  was  the  general  owner  of  the  propertv  claimed  at  the  time  of 
the  seizure;  or,  if  he  fails  so  to  do,  that  he  will  pay  to  the  plain- 
tiff the  value  thereof,  with  interest.  The  marshal  must  thereupjn 
deliver  the  property  claimed  to  the  claimant. 

Former  f  85  slightly  amended,  f  85  originally  revlaed  from  Lw  18S2.  ch.  41ft. 
I  1323.  Procedure  prescribed  by  ff  50-62  more  simple  than  that  of  ike 
Supreme  Court. 

i  61.  Jndgrment   on  bond. 

A  judgment  for  the  plaintiff  in  an  action  on  a  bond  iriTen  as 
prescribed  in  the  last  section  must  award  to  him  the  value  r»f  tht» 
property  seized  and  delivered  to  the  claimant,  with  inten-st 
thereon  from  the  time  of  the  delivery.  If  the  amount  so  r^ 
covered  exceeds  the  amount  which  the  plaintiff  recovers  in  tb* 
action  in  which  the  warrant  of  attachment  was  issued,  he  is 
liable  to  the  defendant  for  the  excess. 

Former    f    86    slightly    amended,      i    86    originally    reTlaed    froiB    L.    1S82. 
ch.  410.   i    1324. 

I  62.  Action    on    nndertakln^r  ^vhen   irarrant   T^acnted. 

If  the  warrant  of  attachment  is  vacated  or  annulled  the  de- 
fendant may  maintain  an  action  upon  the  bond  and  undertak- 
ing specified  in  the  last  two  sections,  in  his  own  name,  in  th«* 
same  manner  and  with  the  like  effect  as  the  plaintiff  might  have 
done  if  the  warrant  had  remained  in  full  force. 
Former  %  87.     S  87  originally  revised  from  L.  1882,  chap.  410,    |  i.t^s. 

f  63.  Return  by  marahal  attaching. 

The  marshal  executing  the  warrant  of  attachment  must  at 
the  time  when  and  the  place  where  it  is  returnable  make  a  re- 
turn thereto  under  his  hand,  stating  all  his  proceedings  ihere-»3. 
He  must  deliver  to  the  clerk,  with  the  return,  each  b<aid  vr 
undertaking  delivered  to  him,  pursuant  to  any  of  the  foregi>in? 
provisions  of  this  article,  and  a  copy,  certified  by  him.  of  the 
inventory  of  the  property  attached.  The  return  must  state  the 
manner  in  which  the  warrant  and  inventory  were  serviMl.  arnl. 
if  they  were  served  otherwise  than  by  delivering  a  copy  therp»if 
to  the  defendant  personally,  the  reason  therefor  and  the  name 
of  the  person  to  whom  the  copy  was  delivered,  unU»ss  hi* 
name  is  unknown  to  the  marshal,  in  which  case  tho  return 
must  describe  him  so  as  to  Identify  him  as  nearly  as  may  be. 

Former  |   88  slightly  amended.     |   88  originally  revised  frtnn  U   1882,  dk. 
410,   i   1826. 
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I  C(4.   Vacatlngr    or     modifying;    -vrarrant     a^nd     Increanlnff 
security. 

The  court  may  of  its  own  motion  vacate  a  warrant  of  attach- 
ment at  any  time  on  the  ground  that  the  issuance  of  the  war- 
rant was  unauthorized.  A  motion  to  vacate  or  modify  a  warrant 
of  attachment  or  to  increase  the  security  given  by  the  plaintiff 
may  be  made  on  at  least  one  day's  notice.  In  all  other  respects 
the  motion  shall  be  governed  by  the  provisions  applicable  to  such 
motions  in  the  supreme  court. 

Supersedes  former  |  89.     See  Code  of  Civ.  Pro.,   S|  682,  688,  686.     Former 
i  00  omitted  as  unnecessary. 

S  S5.  Judgrinent   vrhen    snuimona   not    perdonally   served. 

If  the  defendant  has  not  appeared  generally,  and  the  summons 
has  been  served  otherwise  than  personally,  and  his  property  has 
been  duly  attached  by  virtue  of  a  warrant  which  has  not  been 
vacated,  the  judgment  is  only  presumptive  evidence  of  his  indebt- 
ecluess  in  an  action  subHcquently  brought. 

Former  f  91   amended;   last  Hentenre  transferred  to   |   135,  subd.  3.     i  91 
originally  ivvlsed  from  L.  1882,   ch.   410,    |   1329. 

f  56.   Exception  to  and  JaiitlAcatlon  of  nnretleai  reclaimer 
of  attached  property. 

The   provisions  of  this  act  contained   in   sections  sixty-two  to 

sixty^-six,  inclusive,  shall  apply  as  nearly  as  may  be  to  cases  of 

attachment  of  property. 

Former  f  92  amended. 
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ARTICLES  THIRD. 

Replevin, 

Sec  57.  When  action  of  replevin  will  lie. 

58.  When   chattel   m&j  be   replevied ;   affidavit  and  imdertaklac* 
69.  Reqaiaition   to  replevy. 

60.  How  executed  and  served. 

61.  Retarn  to  requisition. 

62.  Exception   to  and  Jnstlficatlon  of  auretiec. 

63.  Defendant's  reclaimer  of  chattel. 

64.  Quallflcationa  of  sureties. 

65.  Method  of  Justifying. 

66.  Allowance  of  undertaking. 

67.  Practice  in  supreme  court  applicable. 

68.  Third   party   may   interplead  and   defend. 

69.  Defendant  may  demand  judgment  for  return  of  cbatteL 

f  67.  'When  action  of  replevin  ^vlll  lie. 

An  action  to  recover  a  chattel,  with  or  without  damages  for 
the  wronKfiil  taking,  withholding  or  detention  thereof,   is  main 
tainable,  when  within  the  jurisdiction  of  this  court,  in  the  cases 
where  such  an  action  is  maintainable  in  the  supreme  court. 
Supersedes  former  S  95.     See  Code  of  Civ.  Pro.,   Si  1600- 16B2. 

i  68.  "When  ehattel  may  be  replevied i  allldavit  and 
nndertaklngr* 

At  the  time  of  issuing  summons  or  at  any  time  before  joinder 
of  issue  or,  if  the  defendant  makes  default  in  pleading,  at  anr 
time  before  entry  of  judgment,  the  plaintiff  may  cause  the  chattel 
for  the  recovery  of  which  the  action  is  brought,  to  be  replevied 
by  a  marshal.  For  that  purpose  he  must  file  with  the  clerk 
an  afladavit  and  undertaking  which  shall  be  governed  by  the 
provisions  of  law  applicable  to  such  affidavits  and  undertakings 
m  the  supreme  court,  except  as  otherwise  expressly  provided  in 
this  act.  The  sureties  on  the  undertaking  must  be  approved  by 
the  court,  or  a  justice  thereof,  as  nereinafter  provided. 
Supersedes   former  {{  06-100.     See  Code  of  Civ.   Prou,   fi    1694-1609. 

f  50.  ReQulBition  to  replevy. 

Upon  submission  of  the  affidavit  and  undertaking,  the  court, 
or  a  justice  thereof,  must  endorse  upon  or  attach  to  the  affidavit  a 
requisition  requiring  the  marshal  to  replevy  the  property  described 
in  the  affidavit.  The  requisition  must  be  issued  by  the  clerk. 
The  affidavit,  undertaking  and  requisition  must  be  delivered  to 
the  marshal. 

Former  f  101  amended.  Section  101  orUflnally  rerised  from  Lu  1882, 
ch.  410,  S  1333.  ProTisions  requiring  return  day  to  be  stated  In  reqafmtlaa 
and  relating  to  summons  and  return  day  thereof,  omitted  aa  inapplicable  is 
new  practice. 

i  60.  Hovr   executed  and   served* 

The  requisition  to  replevy  shall  be  executed  and  the  reqaiaatioB. 
affidavit  and  undertaking  shall  be  served  in  the  same  manner  as  if 
the  action  were  in  the  supreme  court,  subject  to  the  provisions  of 
section  one  hundred  and  fifty-one  of  this  act.  If  personal  service 
of  the  summons  has  not  been  previouslv  made,  the  summons  must 
be  served  together  with,  and  in  the  same  manner  as,  the  requisi- 
tion, affidavit  and  undertaking. 
SoperaedAB  former  fS  102-103.    See  Code  of  Ciy.  Pro.,  f|  1700-1701. 
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f  61.  Return  to  reanlsitloit. 

The  marshal  must  make  a  prompt  return  to  the  requisition, 
stating  all  his  proceedin|rs  thereon,  and  file  it,  with  the  affidavit, 
undertaking  and  requisition  with  the  clerk.  The  return  must 
state  the  manner  in  which  the  summons,  affidavit,  requisition 
and  undertaking;  were  served  and  the  particulars  of  the  service. 

Former  |  105  amended.     Section  105  originally  revlaed  from  L.  1882,  ch.  410, 
f  1336.     Reference  to  return  day  of  anmmonH  omitted. 

I  Q2.  Bxceptlon  to  and  Jnstlllcatlon  of  anretieB. 

Within  three  days  after  the  chattel  has  been  replevied,  the  de- 
fendant may  serve  upon  the  plaintiff  or  his  attorney  or  upon  the 
marshal  a  written  notice  that  the  defendant  excepts  to  the 
sureties:  otherwise,  he  is  deemed  to  have  waived  all  objections  to 
them.  If  such  notice  is  served  UDon  the  marsnal  he  must  im- 
mediately deliver  it  to  the  plaintiff  or  his  attorney.  Within  three 
days  after  the  service  of  such  notice  the  plaintiff  must  serve  upon 
the  defendant  or  his  attorney  a  notice  that  the  sureties  will  justify 
before  the  court  at  a  specified  time  which  shall  be  not  more  than 
three  days  after  the  service'  of  the  notice  of  justification.  At 
the  time  specified  the  sureties,  or  otli  r  sureties  on  a  new  under- 
taking to  the  same  effect  as  the  nrst,  must  appear  and  justify 
before  th     court. 

Former   S   106  amended.     L.    1882,   cb.   410,    f    1336.     Reference  to  retnm 
day  of  Bummons  omitted  and  time  fixed  fur  serving  notices. 

I  63.  Defendant'll  reclaimer  of  chattel. 

If  the  defendant  does  not  except  to  the  sureties  he  may  file 
with  the  clerk,  within  four  days  after  the  chattel  has  been  re- 
plevied, a  notice  that  he  requires  the  return  of  the  chattel,  and 
with  the  notice  he  must  file  the  following  papers: 

1.  An  affidavit  containing  an  allegation  either  that  the  defend- 
ant is  the  owner  of  the  chattel  or  that  he  is  lawfully  entitled  to 
the  possession  thereof  by  virtue  of  a  special  property  therein,  the 
facts  with  respect  to  which  must  be  set  forth. 

2.  An  undertaking  executed  by  at  least  two  sureties  or  a  duly 
authorized  fidelity  or  surety  company  to  the  effect  that  they  or 
it  are  bound  in  a  specified  sum,  not  less  than  twice  the  value  of 
the  chattel  as  stated  in  the  affidavit  of  the  plaintiff,  for  delivery 
thereof  to  the  plaintiff,  if  delivery  thereof  is  adjudged,  and  for 
the  payment  to  him  of  any  sum  which  the  judgment  awards 
against  the  defendant. 

It  the  i)laintiff  has  stated  separately  in  his  affidavit  the  value  of 
one  or  more  chattels,  or  classes  of  chattels,  the  defendant  may 
require  a  delivery  of  any  or  all  of  the  chattels  replevied,  and  the 
undertaking  shall  be  conditioned  accordingly. 

Upon  filing  the  undertaking  the  defendant  must  serve  upon  the 
plaintiff  or  the  latter's  attorney  a  copy  of  the  undertaking  and  a 
notice  that  the  sureties  named  therein  will  justify  before  the 
court  at  a  time  specified,  which  shall  be  not  more  than  three  days 
after  the  service  of  the  notice. 
Former  I   107  rewritten.     |  107  originally  revised  from  Code  of  '^r.  P«o., 


*1 
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if   1704,  2926;   L.   1882.  cb.  41U,   f   1337. 

f  04.  Qualilleatlon    of    ■uretles. 

A  surety  may  be  either  an  individual  or  a  fidelity  or  surety 
company  duly  authorized  by  law  to  act  as  surety.  Each  in- 
dividuai  surety  must  be: 

1.  A  resident  of  the  city  of  New  York  and  a  freeholder  or  n 
householder  therein. 
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2.  Worth  twice  the  sum  for  which  he  becomes  obHirated  In  the 
undertaking,  exclusive  of  property  exempt  from  execution. 

Former  i  108  amended  in  form.  |  108  orlglnalljr  rcTls^  trota  Code  tC 
av.   Pro..    11   570.   2926;   L.   1882,   ch.   410,   f    ISaS. 

S  66.  Method  of  JustlfyliiK. 

For  the  purposes  of  justification,  each  indlTidtial  surety  must 
attend  before  the  court  at  the  time  and  place  mentioned  In 
the  notice  of  justification  and  be  examined  on  oath,  touchini: 
his  sufflciency.  in  snch  manner  as  the  court  In  its  dis<Te(ion  deem< 
proper.  If  required  by  the  adverse  party,  the  examination  mu»t 
be  reduced  to  writinK  and  subscribed  by  the  surety. 

A  fidelity  or  surety  company  shall  justify  through  its  officers 
or  attorney  in  the  manner  required  by  law. 

Former  i  109  rewritten.  |  109  orlfrinally  reTlsed  from  C/wle  of  CIt.  Pru.. 
fl  580,  2026;  L.  1882,  ch.  410.  f  1338.  I^nt  i^enteiue  new.  8ce  Code  ci 
Civ.    rro.,    I    811. 

I  60.  Allowance  of  ondertakinv* 

If  the  court  finds  the  surety  snfflcient,  ft  Inuat  annex  the  ex- 
amination to  the  nndertakinp*  endorse  its  allowance  thereon  and 
cause  them  to  be  filed  with  the  clerk. 

Former  f  110  amended  by  omitting  the  words  "  or  ball."  I  110  OT-Iciiually 
MTiaed  from  Cod*  of  Civ.   l^ro.,   Si  581,  2920;   L.   1882,  ek.  410,   {   1Z3S, 

I  67.  Practice   In   snpreme   conrt  applicable. 

The  provisions  of  law  applicable  to  an  action  of  replevin 
in  the  supreme  court,  in  so  far  as  they  concern  the  duties  and 
liabilities  of  a  sheriff  with^  respect  to  the  takinj;,  keeping?  and 
delivery  of  a  chattel  replevied,  the  proceedinjjs  ui)on  a  claim  of 
title  by  a  third  person,  the  Indemnity  to  be  furnishe^l  by  th«» 
plaintiff  to  the  sheriff  upon  such  a  claim,  the  defendant's  answer 
of  title  in  a  third  person,  the  method  of  ascertaining  damages 
on  the  defendant's  default,  the  character  and  contents  of  the 
verdict  or  judj?ment  and  of  the  execution,  and  the  resiyective 
riphts  of  action  of  the  plaintiff  and  defendant  upon  undertak- 
inpH,  shall  applv  to  like  matters  in  this  court  in  so  far  as  such 
provisions  can  be  made  applicable  thereto  and  except  as  other- 
wise provided  in  this  act;  and  subject  to  like  exception,  all  such 
provisions  relating  to  a  sheriff  shall  apply  to  a  marshal,  as 
prescribed  in  section  one  hundred  and  fifty-one  of  this  act. 

An  undertaking  to  indemnify  a  marshal  against  a  claim  made 
bv  a  third  person  to  the  chattel  replevied  must  be  substantially 
the  same  as  that  given  to  indemnify  a  sheriff  in  a  similar  casp. 
except  that  the  amount  thereof  need  not  be  more  than  double 
the  value  of  the  chattel  claimed  and  except  that  the  sureties 
must  possess  the  qualifications  stated  in  section  sixty-four  of 
this  act. 

Siiporseden  former  |l  104.  Ill,  115,  116.  118,  1«0.  1«4,  126.  Seetkm  IM  h 
coverwl  by  Code  Civ.  Pro.,  (I  1702:  I  111  Is  covered  by  Code  Civ.  Pro,.  I  im: 
{  112  l8  covored  by  Code  C\r.  Pro..  %  1707:  t  US  1«  covered  br  C<de  H*. 
Pro..  I  1709;  I  114  In  covered  by  Code  C\t.  Pro,,  I  ITIO:  |  ll5  to  «>wp'^ 
by  Co<le  Civ.  Pro,,  f  1711;  |  116  In  eoverpfl  by  Code  Civ.  Pro..  I  l*?; 
9  118  Is  covered  by  Code  Civ.  Pro..  )|  1731:  I  120  Is  covered  by  Coile  Civ. 
Pro.,  n  172r>-7:  I  121  Ih  covered  by  Code  Civ.  Pfo..  I  1788:  I  Igj" 
coverrd  by  CfKle  Hv.  Pro..  $  1729:  f  123  is  covered  by  Code  Civ,  Pro..  I  1730: 
I  124  is  covered  by  Code  Civ.  Pro.,  f  1731 ;  |  126  Is  covered  by  Code  Ov. 
Pro..   S   17:t.3.  «  .,fc    K^^,iM 

The  following  former  sections  have  lllcewise  been  otnlttea:  f  11»,  w**"* 
It  l»  a  duplicate  of  Code  of  Civ.   Pro..   I   17«2,  and  contain  nwrely  a  nit 

1538 


^ 


THE  :V1UN1C1PAL  COURT  CODE. 

of  subfitantiTe  law;  f  125,  because  unneceRsary  by  reason  of  new  |  151  and 
Code  of  Civ.  Pro.,  i  17H2;  f  127  bccaune  it  is  merely  a  rule  of  substuntlve 
law  and  la  covered  by  Code  of  Ov.  Pro.,  fi  1734,  when  read  with  new  |  151 ; 
f  128,  berauHe  it  Is  merely  a  nik*  of  ifubf«tantive  law  und  is  a  duplicate  of 
Code  of  CiT.  Pro.,   f   1735;  f|   120-131,   because  unnecessary. 

S  68.  Third  party  may  Interplead  and  defend. 

At  any  time  before  a  chattel  which  has  been  replevied  is  actu- 
ally delivered  to  either  party,  a  person  not  a  party  to  the  action 
who  claims  a  right  to  the  possession  of  the  cnattel  so  replevied 
or  any  part  thereof,  which  right  is  claimed  to  have  existed  at 
the  time  when  the  said  chattel  was  replevied,  may  make  an 
affidavit  and  deliver  the  snme  to  the  court,^  stating  that  he  makes 
such  claim  without  collusion  with  the  defendant,  specifying  in 
such  atfiduvit  the  chattel  to  which  he  makes  claim,  setting  forth 
the  facts  upon  which  his  right  depends,  and  praying^ to  be  im- 
pleaded as  a  defendant  in  the  action.  The  court  may 'thereupon 
grant  leave  to  said  party  to  appear  and  defend,  and  the  provi- 
sions of  this  act  in  relation  to  the  defendant  originally  proceeded 
against,  so  far  as  applicable,  shall  apply  to  the  said  party,  and 
the  court  may  in  its  discretion  make  such  order  or  direct  such 
delivery  of  the  property  as  may  be  just,  and  thereupon  the  entire 
controversy  may  be  determined  in  the  action.  Nothing  in  this 
section,  however,  shall  be  construed  to  affect  the  right  of  any 
party  to  maintain  a  separate  action  or  to  recover  damages  for 
the  wrongful  taking  or  detention  of  a  chattel,  unless  judgment 
is  awarded  against  him  on  the  merits.  In  that  case  the  court 
may  grant  leave  to  said  third  narty  to  appear  and  defend,  and 
the  provisions  of  this  act  in  relation  to  the  defendant  originally 
proceeded  against  them  apply  to  said  party. 

Former  f  115-a  amended  In  form.     (  115-a  added  by  L.  1003,  ch.  431. 

i60.  Defendant    may    demand    Judgment    for    return    of 
attel. 

Where  a  chattel  has  been  replevied  and  the  defendant  has 
not  required  the  return  thereof  pending  the  action,  he  may  in 
his  answer  demand  judgment  for  the  return  thereof,  either  with 
or  without  damages  for  the  taking,   withholding  or  detention. 

Former  |  117  retained  wltb  formal  changes.     |  117  originally  reviaed  from 
L.    lbS2,   cb.   410,    i   1342. 
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ARTICLB   FOURTH. 

Action  to  foreclose  a  lien  on  a  chatteL 

Aec.  70.  Wliat  deemed  lien  on  chattel. 

71.  Warrant  of  Heisure. 

72.  Adldarit  and  undertaking. 

73.  When   other  actions  not  maintainable. 

74.  Judgment. 

76.  MarHhai'a    power   under   execution. 

70.  Exception  to  and  Justiflcatiou  of  sureties;  reclaimer  of  chatteL 

77.  Application  of  this  article. 

i  70.  "What   deemed  lien  on  chattel. 

For  tha  purpose  of  this  article  a  chattel  mortgagee  to  secarr 
the  purchase  price  of  chattels  as  well  as  a  contract  of  con- 
ditional sale  of  personal  property  and  a  hiring  of  personal  pn»p- 
erty,  where  title  is  not  to  vest  in  the  person  hirinir  until  payment 
of  a  certain  sum.  shall  be  deemed  a  lien  up<m  a  chattel;  and  an 
action  to  foreclose  such  a  lien  may  be  maintaine<i. 

Part  of   former   H    137   and    139.      |    137   orlginallj   revised   from   Code   of 
Civ.    Pro.,   S   1737;   f    139  amended  by  I*   1910,  ch.  542. 

I  71.  "Warrant  of  Belsare. 

In  an  action  to  foreclose  a  lien  upon  a  chattel,  a  warrant  oom- 
nmndiuK  the  marshal  to  seize  the  chattel  and  safely  kc^p  it  Ut 
abide  the  judjirmeut,  may  be  granted  by  the  court,  or  a  justice 
thereof,  and  must  be  issued  by  the  clerk.  Sections  sixty  and 
sixty-one  of  this  act  shall  apply,  as  nearly  as  may  be,  to  a  pro- 
ceeding taken  under  this  article. 

Former  {138  amended.  (138  originally  revised  from  L.  18S2,  ch.  410. 
f  1330.  Rerf>rcnc(>M  to  warrant  of  attadinunit  are  omitted,  thuii  aroUiBg 
conflicting  deciHioua  that  were  rendered  under  former  procedure.* 

f  72.   AflldaTlt  and  andertaklnv. 

To  entitle  the  plointiff  to  such  a  warrant  he  must  file  with  the 
clerk  an  undertaking?  and  must  show  by  affidavit  to  the  satisfac- 
tion of  the  court  that  the  plaintiff  has  a  iien  on  the  chatteL 
the  amount  therwif  and  the  facta  out  of  which  the  same  ar»ise 
and  that  the  plaintiff  is  not  in  pos.se«sion  of  the  chattel.  The 
affidavit  must  contain  a  description  of  the  chattels  so  that  th»'T 
can  be  readily  identified.  The  provisions  applicable  to  an  iindt-r- 
takin^  to  procure  a  warrant  of  attachment  shall  apply,  so  far 
as  practicable,  to  the  undertaking  requircnl  by  this  sei*tion. 
New. 

f  73.   IIThen   other  actions   not   maintainable. 

Xo  action  of  conversion  or  replevin  arising  on  an  instrument 
mentioned  in  section  seventy  shall  l>e  maintained  against  the  con- 
dilionnl   vendee,   lessee  or  mortgagor. 

Part  of  former  |  139  amended.     S  139  amended  by  L.  1910,  ch.  543.    Acthvs 

agahiHt  tninMreri^i'M  <if  chattel  permitted. 

S  74.   Jadffnient. 

In  an  action  to  foreclose  a  lien,  the  judgment  in  favor  of  the 
plaintiff  must  specify  the  amount  of  the  lien  and,  when  the  chattel 
is  ni)t  in  the  custody  of  the  marshal  by  virtue  of  a  warrant, 
must  command  the  marshal  to  seize  the  chattel.  The  judgment 
must   direct    a   sale    by   a   marshal   of   the   chattel   after  fifteen 

1540 


1 


THE  MUNICIPAL  COURT  CODE. 

days'  personal  service  of  the  notice  of  sale  upon  the  defendant, 
unless  such  service  shall  be  dispensed  with  by  order  of  the  court, 
to  satisfy  the  lien  and  the  costs,  if  any,  in  Hkc  manner  as  where 
a  marshal  sells  personal  property  by  virtue  of  an  execution,  and 
the  application  by  him  or  the  proceeds  of  the  sale,  less  his  fees 
and  expenses,  to  the  payment  of  the  amount  of  the  lien  and 
the  costs  of  the  action.  It  must  also  provide  for  the  payment 
of  the  surplus,  if  any,  to  the  owner  of  the  chattel,  and  for  the 
safekeeping  of  the  surplus,  if  any,  by  the  clerk  of  the  court, 
until  it  is  claimed  by  him.  If  a  defendant  upon  whom  the  sum- 
mons is  personally  served  is  liable  for  the  amount  of  the  lien 
or  for  any  part  thereof,  the  plaintiff  may  also  have  judgment 
for  the  deficiency,  if  any.  The  execution  to  be  issued  to  the 
marshal  shall  be  in  accordance  with  the  terms  of  the  judgment. 

Former  f  141  amended.  |  141  originally  revise*!  from  Code  of  Civ.  Pro.. 
if  1730,  1740.  ratter  portion  of  first  Hentonoe  new,  thus  permitting  actions 
wlthont  a.  warrant  of   seizure,     f   140  omitted. 

f  76.   MarahaFa   ponrer  under   execution. 

For  the  purpose  of  seizing  a  chattel  by  virtue  of  an  execution, 
the  power  of  a  marshal  is  the  same  as  where  he  is  required  to 
replevy  a   chattel. 

New. 

I  7<l.  Kxception  to  and  Jnatlflcatlon  of  aaretlea;  re- 
claimer of  chattel. 

Sections  sixty-two  to  sixty-six,  inclusive,  of  this  act  shall  anply, 
as  nearly  as  may  be,  to  a  proceeding  taken  under  this  article. 
New. 

I  77.  Application  of  thia  article. 

The  provisions  of  this  article  shall  not  affect  any  right  or 
remedy  to  foreclose  or  satisfy  a  lien  upon  a  chattel  without 
action,  and  do  not  applv  to  a  case  where  another  mode  of  (en- 
forcing a  lieu  upon  a  chattel  is  specially  prescribed  by  law. 

Former  S  142  Blightly  amended.  1  142  originally  revised  from  Code  of 
Civ.  Pro.,  I  1741. 
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TITIiE  XV, 
Pleadings. 

Sec.  78.  Plmdlngs;    bills   of   particulars;    epeclal   nppearftoce. 
70.  Joinder  and   severance  of  causes  of  action. 

80.  Judgment  bjr  default. 

81.  OfTer    of    judginent. 

82.  Cuinplnint. 

83.  Answer:    contents    thereof. 

84.  Counterclaim. 

Hr>.  Joinder  and   severance  of   counterclainis.  « 

86.  Amount  recoverable   on  counterclaim, 

87.  Roplj'    to   counterclaim. 

88.  Objections   to  Jurlndlctlon  and  to  pleadings. 
80.  Objeftions   which   may   be   taken  by  answer. 

00.  Disposal  of  objections. 

01.  Judgment  upon   the  pleadings. 

02.  Signature   to  Instniment:    when  deemed   genuine. 

03.  Construction   and    amendments   of   pleadings.   Judgment   and    proceAp. 
94.  Order  tiiut  issuiis  be  tried  unnecessary   in  action  against  corfxiratiec. 

I  78.  Pleading* I  bills  of  partlculam;  special  appearaace. 

Plondinps  in  actions  may  be  oral  or  written,  verifi«Hj  or  ui.- 
verific'd,  except  that  the  pleadings  iu  an  action  tu  establish  a 
mechanic's  lien  must  be  verified.  Ploadingrs  shall  eonsirit  «f 
complaint  and  answer  and,  when  ordered,  a  reply. 

1.  When  an  action  is  commenced  by  service  of  a  $ninm<»n»> 
9nly,  a  statement  of  the  nature  and  substance  of  the  piaintifTs 
cause  of  action  shall  be  endorsed  upon  or  annexed  to  the  suiniuoii^. 

2.  Issue  must  be  joined  within  the  time  limited  by  the  sum- 
mons; provided,  however,  that  when  the  last  day  falls  on 
Saturday  the  defendant  may  answer  on  the  next  business  daj. 

3.  If  a  written  complaint  is  served  with  the  summons  a  written 
ai>swer  must  be  filed;  and  if  the  complaint  is  verified,  the  aiiswtr 
must  be  verified;  provided,  however,  that  in  an  action  where 
the  amount  claimed  is  one  hundred  dollars  or  less,  the  defendant, 
if  he  appears  in  person,  may  answer  orally.  When  a  defendant 
answers  orally  a  statement  of  the  nature  and  the  substance  of 
the  answer  shall  be  endorsed  upon  or  annexed  to  the  summons. 
The  address  of  the  defendant,  or  the  oflace  and  post-office  address 
of  his  attorney,  shall   be  endorsed  upon  the  summons. 

4.  At  any  time  before  judgment,  the  court  may  direct  the 
filing  of  a   written   pleading,   verified   or  unverified. 

5.  On  or  before  the  defendant's  last  day  to  answer,  his  time 
to  move  or  answer  may  be  extended  by  filing  with  the  clerk  i 
written  stipulation  of  the  parties,  or  by  order  of  the  court  upon 
cause   shown. 

6.  The  original'  or  a  copy  of  a  contract  or  other  writing  on 
which  a  cause  of  action  or  a  defense  or  a  counterclaim  is  founded 
may  be  filed  with  the  pleading  and  shall  be  deemeij  a  jMirt  of 
the  pleading.  Within  three  days  after  service  of  a  writtt-n 
demand  by  either  party,  the  adverse  party  shall  file  with  the 
clerk  the  original  or  sworn  eopv  of  any  such  contract  or  other 
writing  specified  in  such  demand.  If  the  paper  is  not  duly  fihnl. 
the  court  may  order  that  it  be  filed  and  may  exclude  it  fp»m 
evhlence  if  not  fi'ed  accordingly. 

7.  In  a  proper  case  a  written  demand  for  a  bill  or  particulars 
of  the  complaint  or  counterclaim  may  be  filed  with  the  clerit. 
The  defendant   may   file  his  demand  at  the   time  of  answering. 
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Tbo  plaintiff  may  file  liig  demand  three  days  after  the  counter- 
claim is  interposed.  In  either  case  a  bill  of  particulars  must 
bo  filed  with  the  clerk  within  three  days  after  the  demand  is 
filed  and  the  court  upon  motion  or  notice  may  preclude  the 
party  failini;  to  file  such  bill  of  particulars  from  giving  evidence 
of  the  part  or  parts  of  his  affirmative  allegation  of  which  particu- 
lars have  not  been  filed.  The  court  may  order  a  written  bill  of 
particulars,  with  or  without  verification,  to  be  filed  and  served 
bj-  the  plaintiff  or  by  the  defendant  interposing  a  counterclaim. 
8.  For  the  purpose  of  raising  a  question  not  involving  the 
merits  of  the  action,  a  party  may  appear  specially  by  filing  with 
the  clerk,  on  or  before  the  Inst  day  for  auawermg,  a  notice  of 
special  appearance  stating  the  particular  purpose  for  which 
ho  appears.  In  that  event  the  case  shall  be  sot  down  for  hear- 
ing, and  the  party  thus  appearing  need  not  plead  further  until 
directed   to  do  so  by  the  court. 

Form«  I  145  rewritten.  H  145  amended  by  L.  1008,  ch.  495:  L.  1911, 
oh.  78:  urlginally  revised  from  Oodo  of  CIt.  Pro..  §f  3985,  3126.  3207; 
I..  18y2,  ch.  410.  S  1346.  Practlee  ohnnire<l  and  new  matter  added.  Omits 
reference  to  demurrern  an  thoy  are  abolished.  (8ee  also  ||  88  and  89.) 
HalKliTifiion    6   Hupersedes   former   |    166. 

f  7B.  Joinder  and  ■«vevance  of  oanses  of  aetlon« 

The  plaintiff  may  include  in  the  same  complaint  any  cause  of 
action  of  which  the  court  has  jurisdiction,  to  the  end  that  all 
matters  of  difference  between  the  respective  parties  may,  so  far 
as  practicable,  be  determined  in  one  action;  but  if  it  appears 
to  the  court  that  causes  of  action  so  joined  should  not  be  tried 
or  disposed  of  together,  the  court  may  order  them  to  be  tried 
separately,  or  that  the  action  bo  severed,  and  may  make  such 
other  and  further  orders  as  may  be  necessary  or  expedient  for 
the  separate  disposal  thereof. 

New.  Supersedes  former  |  140,  except  the  lawt  sentence  thereof,  which 
is  transferrtHl  t"  new  j|  136.  S«'rtl«»n  Is  In  accordance  with  recommendations 
of  the  New  York  Board  of  Statutory  GonsoHdation.  (See  Report  of  Board 
of  Stat.   CoDsol.,   1912,   pp.   11,   106.) 

» 

I  60.  jQdvment  by  defavlt. 

If  the  defendant  fails  to  answer  within  the  prescribed  time, 
judgment  for  the  plaintiff  may  be  taken  by  default,  without 
application  to  the  court,  in  a  case  in  which  the  complaint  or  the 
statement  endorsed  upon  or  annexed  to  the  summons  sets  forth 
one  or  more  causes  of  action  upon  which  a  judgment  by  default 
may  thus  be  entered  in  an  action  in  the  supreme  court. 

In  such  a  case,  if  a  verified  complaint  has  been  fiied  and  served 
with  the  summons,  the  clerk  shall  enter  judgment  forthwith: 
otherwise  the  clerk  must  at  plaintiff's  request  ascertain  the 
amount  due  and  enter  judgment  therefor  in-  the  manner  pre- 
scribed for  like  cases  in  the  supreme  court.  In  all  other  cases 
where  the  defendant  makes  default  in  pleading  the  plaintiff 
can  recover  judgment  only  on  application  to  the  court  and  proof 
of  his  cause  of  action. 

Supersedes  former  f   147.     See  Code  of  Civ.  Pro.,   ({  420,   1212,   1213. 

f  81.  Offer  of  Jadg-ment. 

At  the  time  of  answering  the  defendant  may  file  with  the 
clerk  a  written  offer  to  allow  judgment  to  be  taken  a^rainst  him 
for  a  sum  of  money,  or  for  property  therein  specified,  with 
costs.  If  there  are  two  or  more  defendants,  and  the  action 
can  be  severed,   a  like  offer  may   be  made  by  one  or  more  of 
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them  ajsrainst  whom  a  separate  judgment  may  be  taken.  If 
the  plamtiff  thereupon,  before  takinj?  any  other  proceeding  is 
the  action,  files  with  the  clerk  a  written  acceptance  of  tho  offer, 
the  clerk  must  enter  judgment  accordingly.  If  an  acct^ptani'e 
is  not  filed,  the  offer  cannot  be  given  in  evidence  upon  the  trial: 
but  if  the  plaintiff  fails  to  obtain  a  more  favorable  judgment,  he 
cannot  recover  costs.  Instead  of  making  a  written  <jffer  a 
defendant  may  deposit  the  amount  of  his  offer  with  the  clerk, 
if  it  be  a  sum  of  money,  with  like  effect. 

The  complaint  must  state  in  a  plain  and  concise  manner  the 
facts  constituting  the  case  of  action. 

Former  |  148  with  changes  as  to  contit.  and  former  i  149  with  **  cob^'Iv  *' 
Bubntituted  for  *'  direct  ".  II  148.  149  orlKlually  n'vlBcd  from  Code  of  «'it. 
Pro..  11  2892,  2936.  The  last  sentence  of  |  81,  as  it  appears  ber^.  vas  |  K2 
in  the  act  as  reported  by  the  Municipal  Court  Comml8«i«Ni.  In  fourw  of 
passage  through  the  U^gislature  these  sections  were  combined ;  hence  iJw 
omission,   here,   of  |  82. 

I  88.  Ananver;  contentii  thereof. 

The  answer  must  contain: 

1.  A  general  or  specific  denial  of  each  material  allegation  of 
the  complaint  intended  to  be  controverted,  or  a  denial  of  any 
knowledge  or  information  thereof  sufficient  to  form  a  belief.  A 
denial  must  not  be  evasive,  and  unless  the  defendant  intends  in 
good  faith  to  controvert  all  the  allegations  of  the  complaint  or 
of  a  particular  part  therof,  the  denial  must  be  directed  to  the 
specific  allegation  intended  to  be  controverted. 

2.  A  plain  and  concise  statement  of  any  new  matter  consti- 
tuting a  defense  or  counterclaim. 

3.  W'l^en  the  judgment  may  determine  the  ultimate  rights  of 
two  or  more  defendants  as  between  themselves,  a  defendant  must 
demand  such  a  determination  in  his  answer,  which  must  be  in 
writing;  and  a  copy  of  such  answer  must  be  served  at  least 
two  days  before  trial,  or  at  such  other  time  as  the  court  shall 
direct,  upon  each  defendant  to  be  affected  by  the  determination 
or  upon  his  attorney  in  the  action. 

Former  |  150  rewritten  with  additions.  |  150  originally  reviijsed  fmc 
Code  of  Civ.  i^ro.,  ||  500,  2938;  L.  1R82,  ch.  410,  |  1347.  Tbe  sei-oaid 
sentence  of  subdivision  1  is  based  upon  the  New  Jersey  Practice  Act  of  1913. 
Rules  32  and  40.     Subdivision  3  Is  based  upon  Code  of  Civ.  Pro.,  |  521. 

• 

I  84.  Coanterclalm. 

Except  as  otherwise  provided  in  this  act,  a  counterclaim  and 
judgment  thereon  shall  be  governed  by  the  provisions  of  law  ap- 
plicable to  like  cases  in  the  supreme  court. 
New.     See  Code  of  Civ.  Pro.,   ||  502-506. 

I  86.  Joinder  and  ■e-remnce  of  connterclaUns. 

There  may  be  included  in  the  counterclaim  any  claims  or 
causes  of  action  mentioned  in  section  six  of  this  act,  against 
the  plaintiff,  or,  in  a  proper  case,  against  the  person  whom  he 
represents,  and  in  favor  of  one  or  more  defendants  -between 
whom  and  the  plaintiff  a  separate  judgment  may  be  had  in  tbe 
action.  But  if  it  appears  to  the  fourt  that  any  of  the  claim? 
or  cnusses  of  action  so  joined  should  not  be  tried  or  disposed  of 
together,  tiie  court  may  order  that  they  be  tried  sejMirately.  and 
may  make  such  other  and  further  orders  as  may  be  necessary 
or  expedient  for  the  separate  disposal  thereof:  and  if  it  appears 
to  the  court  that  anj*  claim  or  cause*  of  action  alleged  by  way 
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of  counterclaim  should  not  be  tried  or  disposed  of  in  the  pend- 
inpr  action,  the  court  may  strike  it  out,  without  prejudice  to  the 
bringing  of  another  action  or  proceeding. 

New.  The  section  Is  framed  in  conformity  to  tbe  new  %  7Q.  It  is  adopted 
from  tbe  practice  of  England  (Yearly  Prac.  Sup.  Ct.,  vol.  1,  Order  19, 
rale  3.  p.  222).  and  of  New  Jersey  (N.  J.  Prac.  Act.  1912.  sec.  12),  and  Is 
in  accordance  witli  tbe  practice  advocated  by  the  New  Yorlc  Board  of  Statu- 
torj^  Consolidation.  (See  Report  of  Board  of  Stat.  Consol.,  1912,  pp.  11,  1U5.) 
11   84  and  85  supersede  former  fl   151—156. 

I  80.  Amount  recoverable  on  connterclnlm. 

A   counterclaim   may   be  interposed   and  judgment  thereon  in 

favor   of   the   defendant   may    be   rendered   for   any   sum   not   to 

exceed  one  thousand  dollars  exclusive  of  interest  and  costs. 

New.  Supersedes  former  {  157.  Adopted  from  Code  Civ.  Pro.,  f  3174, 
which  applies  to  the  City  Court  uf  the  City  of  New  Yorlc.  Counterclaim  in 
the  Coonty. Courts  are  not  limited  In  amount.  Howard  Iron  Worlis  v.  BuflTaio 
Elevating  (3o.,   176  N.   Y.   1. 

S  87.  Reply   to  counterclaim. 

A  reply  to  a  counterclaim  is  not  necessary;  but  the  court  may 
order  a  written  reply,  verified  or  unverified,  at  any  time  before 
judgment.  When  no  reply  is  filed,  the  {lUegations  of  the  counter- 
claim shall  be  deemed  denied,  except  as  otherwise  provided  in 
this  act. 

Embraces  ilrst  two  sentences  of  former  S  161.  and  adds  new  matter.  Last 
sentence  uf  former  f  161  omitted,  f  161  new  in  the  former  Municipal  Court 
Act. 

I  88.  Objections  to  Jurisdiction  and  to  pleadings. 

An  objection  that  the  court  has  no  jurisdiction  of  the  person  of 
the  defendant  or  no  jurisdiction  of  the  subject  of  the  action  may 
be  taken  by  filing  a  notice  of  special  appearance  as  hereinbefore 
provided.  All  other  objections  which  heretofore  might  have  been 
taken  oy  demurrer  may  be  taken  by  motion.  The  notice  of  motion 
must  specify  the  grounds  thereof  and  the  particular  defects  or 
objections  upon  which  the  moving  party  relies. 

New.      Abolishes    demurrers    and    substitutes    notice    of    special    appearance 
and  motions.     Accords  with  recommendations  of  New  York  Board  of  Statutory 
Cuosolidation.      (See   Report   of   Board   of   Stat.    Cunsol..    1912,    pp.    12,    149.) 
Supersedes  former  ff   158—160  and  162  and  last  sentence  of  i   161. 

I  88.  Objections  vrhlch  may  be  taken  by  ananrer. 

An  objection  to  the  suflftciency  of  the  complaint,  or  an  objection 
which,  if  sustained,  disposes  of  the  action  without  putting  the 
plaintiff  to  his  proof,  may  be  taken  by  alleging  it  as  a  defense 
iu  the  answer  in  lieu  of  d  motion,  and  on  application  of  either 
party  it  must  be  di8()osed  of  before  the  trial.  When  an  objection 
18  thus  taken,  the  answer  must  specify  the  particular  objection  or 
defect  upon  which  the  defendant  relies. 

New.  Permits  the  disposition  before  trial  of  all  defenses  not  affecting 
the  merits. 

f  80.  Disposal  of  objections. 

1.  If  the  court  overrules  a  defendant's  objection  taken  by 
motion,  the  court  must  allow  him  to  answer;  and  as  a  condition 
thereof  may  impose  costs. 

2.  If  the  court  sustains  an  objection  taken  by  a  motion  or 
ariswer  upon  ^he  ground  that  the  pleading  is  insufficient,  the 
court  must  allow  it  to  be  amended;  and  as  a  condition  thereof 
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may  impose  costs;  and  If  the  party  fails  to  amend,  the  defectirt 

pleading  or  part  of  pleading  may  be  struck  out. 

Adopted  from  former  f  146.  tiabds.  3,  4.  §145  amonded  by  L.  19<^. 
ch.  495;  L.  1011,  ch.  78;  oriKlnaUj  rerlsed  from  Code  of  Civ.  Pro.,  If  S»3,\ 
3126,    3207;    U    1882,  ch.  410.    f   1346. 

I  81.  Jticlffineiit  upon  the  pleadlnffs. 

If  either  party  is  entitled  to  judgment  upon  the  pleadings,  the 
court  may,  on  motion  at  any  time  after  issue  joined,  gire  judg- 
ment accordingly. 
New.     From  Code  of  Civ.  Pro.,   |  547. 

I  Ofl«  Signature  to  Iniitrtiineiit)  ^rh^tt   deeaied  8«tittttte. 

A  signature  to  a  written  instrument  which  Is  pleaded  shall  !« 
taken  as  admitted  unless  the  party  sought  to  be  charged  thereby 
files  with  the  clerk,  within  eight  days  after  joinder  ot  issne,  a 
specific  denial  of  the  genuineness  of  the  signature  and  a  demand 
that  it  be  proved.  Such  denial  and  demand  by  a  defendant  may 
be  included  in  his  answer. 
New.     Adapted  from  Maas.   Bct*  L.,  ch.  17ft,  f  80. 


t  08.  Constmetton   and   aiaeadaieiits  of  pleadlnitBy   |t 
ment  and  process. 

1.  The  allegations  of  a  pleading  must  be  liberally^  constmed 
for  the  purpose  of  doing  substantial  justice  bet'ween  the  parties. 

2.  At  any  stage  of  the  cause  the  court  must  allow  amendment 
of  any  summons,  process,  mandate,  pleading,  order  or  judgment, 
including  a  petition,  precept,  answer  and  final  order  in  a  sum- 
mary proceeding,  if  substantial  justice  will  be  promoted  thereby; 
and  as  a  condition  thereof  may  impose  such  terms  as  may  be  just. 

tS.  Upon  like  terras  the  court  may  direct  that  a  return  made  by 
a  marshal  or  other  officer  be  amended  in  matter  of  form,  either 
before  or  after  judgment 

Supersedes  former  |  160  (the  protlsions  of  which  as  to  demurrers  and 
adjournments  are  omltUnl)  and  |  170>.  |  166  orl|;lnalIy  rerlaed  fr<ttn  CotW 
of  CiT.  Pro.,  I  2944;  L.  1882,  ch.  410,  |  1347.  |  170  origlnallj  rerlA^ 
from  Code  of  Civ.   Pro.,   |  519. 

The  subject  matter  of  amendments  embraced  In  former  |  166  te  awA 
enlarged  by  subd.  2. 

By  force  of  new  f  16  many  Code  provisions  aa  to  amendments,  corinj?  Cff 
defects  by  verdict  or  Judgment,  and  disregard  of  unsubstaatlal  emir»«  arpiT 
to  the  Municiiml  Court;  among  them  are  Code  of  Civ.  l»ro.,  ||  721-72S, 
727-730. 

Subdivision  3,  relating  to  amendment  of  a  retnm,  la  talceti  frooi  Code  ci 
Civ.  Pro.,  S  725.  It  confers  power;  hen«e  would  not  be  iscorporated  hf 
new  f   16. 


i  94.  Order  that  Issues  be  tried  lutneeessarT  Ia  actios 
atralnst  corporation. 

In  an  action  against  a  corporation,  an  order  directing  that  the 
Issues  presented  by  the  pleadings  be  tried  shall  not  be  required. 

New.     Excludes  provisions  of  second  sentence  of  Code  of  Civ.  Pro..  {  177*. 

Note  to  Title  IV. —  In  addition  to  the  fotmer  sectloBS  owBtkmed  Is  the 
notes  to  this  title  as  having  been  superseded  or  omitted,  the  followUtg  wfciiev 
have  likewise  been  omitted  :  |S  163  and  164  because  covered  by  Code  of  Ht. 
Pro..  II  624,  525;  |  160  becaoMe  cover^  by  Code  of  Civ.  Proc..  M  530,  SSl 
633;  II  171-173  bpcause  covered  by  Code  of  Civ.  Pro.,  |S  639-Ml ;  |  174  be- 
cnuHe  covered  by  Code  of  Civ.  Pro.,  {  508;  {|  175-177  because  covertd  hT 
Code  of  Civ.   Pro.,   ||   1775-1777;  |  178  because  first  part  la  covered  by  9f^ 

ie,  subd.   2,  and  latter  part  is  covered  by  Code  of  Crlm.  Pro.,   f|  S&4.  906; 
IR7  l>e(an»e  covered  by  Code  of  Civ.   Pro.,  |  620,  whlcta  Is  adopted  by  se^ 
I   27,   subd.   3. 
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TITLE  y. 
Proceedings  between  joinder  of  irsue  and  trial. 

Article  1.  Bringing  oauHe  on   for  trial ;   adjournnientN ;  snbpoenaii ;   attachment 
agalDHt  and  liability   of  dofaultlng  witness. 
2.  Commission  to  talce  testimony ;   deposltionai ;  physical  examination. 

article:  first. 

Bringing  cause  on  for  trial;  adjournments;  suhpotmas;  attach' 
mcnt  against  and  liability  of  defaulting  witness. 

Sec.  95.  How  cause  brought  on  for  trial;  notice  of  trial. 
90.  Adjuiiniment  of  trial. 
97.  Subpoena. 
tt8.  Service  of  fiubpoena. 
U9.  Attachiiienl  afalnst  defaulting  witness. 
lUU.  Liability   of   defaulting   witness. 

I  96.  Ho^-   caafte  brougrbt  on   tor  tflali  notice  of  trial. 

Upon  joinder  of  issue  the  clerk  shnll  place  the  case  upon  a 
Koucral  calendar.  Where  either  party  appears  in  person,  the 
cleric  shall  fix  a  date  for  trial  not  less  than  five  nor  more  than 
eight  days  after  joinder  of  issue,  and  shall  immediately  notify 
the  parties  by  mail  of  such  date.  Unless  otherwise  provided  by 
the  rules,  where  both  parties  appear  by  attorney  eitfier  party  may 
serve  a  notice  on  the  other  fixing  a  date  for  trial  not  less  than 
five  nor  more  than  eight  days  after  the  service  of  such  notice, 
and  shall  file  such  notice,  with  proof  of  service  thereof,  with  the 
clerk,  who  shall  thereupon  place  the  case  on  the  calendar  for 
trial.  When  a  jury  trial  is  demanded  and  no  day  is  fixed  for  the 
attendance  of  a  jury  within  the  time  limited  as  above  provided, 
tlie  clerk  shall  set  the  case  down  for  trial  at  the  earliest  prac- 
ticable date  on  which  a  jury  will  be  in  attendance,  and  shall 
notify  the  parties  or  their  attorneys  by  mail  of  such  date. 
New.    The   section   Institutes  an  entirely  new   practice. 

S  96.  Adjournment   of  trial. 

The  trial  of  an  action  may  be  adjourned: 

1.  By  the  court  for  good  cause  shown  and  upon  such  terms 
and  conditions  as  the  court  may  deem  just. 

.2.  By  stipulation  of  the  parties,  to  be  filed  with  the  clerk:  or 
upon  re(iuest  of  the  plaintiff  where  the  defendant  has  madb 
Liefanlt  or  upon  consent  of  the  parties  in  open  court. 

Former  |  193  rewritten,  f  193  amended  by  L.  1910,  ch.  153;  originally 
revlsod  from  L.  1SS2,  ch.  410.  fi  1362,  13G3.  Limitation  on  adjournments 
itycjlished.  The  provision  concerning  proceedings  In  case  of  arrest  have  been 
transferred  to   i   32.     B^ormer   Si    194  and  195  omitted. 

i  97.   Subpoena. 

A  subpoena  requiring  a  witness  to  appear  and  testify  on  the 
:rinl  of  an  action  or  a  special  proceeding,  shall  be  i.ssued  on  the 
Jeninnd  of  either  party,  by  the  clerk  of  the  court  in  the  district 
where  the  action  is  pending:  but  when  a  party  is  represented  by 
111  attorney,  the  latter  may  issue  the  subpoena  and  shall  subscribe 
:hereto  his  name  and  his  office  and  post-offlce  address.  The  sub- 
)0€^na  may  be  served  anywhere  in  the  city  of  New  York  and  may 
•eqnire  the  witness  to  bring  with  him  any  book  or  paper  relating 
o  the  merits  of  the  action. 

Former    '    190   rf»wrltten.      S    190   amondod   by   L.    1910.    ch.    53.S,    originally 
evi«ed    from  Code  of  (.nv.    Pro.,   |   29G9:    L.    1SS2,   ch.   410,    {    IS"^. 
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I  98.  Service  of  vnbpoena. 

A  subpoena  may  be  served  by  any  person  over  the  age  of 
eighteen  years  by  delivering  a  copy  thereof  to  the  witness  per- 
sonally and  by  paying  or  tendering  to  him  a  fee  of  fifty  cents  for 
one  day's  attendance  at  court.  No  mileage  need  be  paid  or  ten- 
dered to  the  witness. 

Former  |  197  amended.  |  197  originally  rerlded  from  Code  of  CK.  Pr««., 
I  297U:  L.  1882,  ch.  410,  f  1370.  Fee  increased  from  iwenty-flTe  to  ilxj 
cents,   and  mileage  eliminated. 

I  90.  Attachment  aflrainvt  defaulting  -wltne**. 

1.  Upon  satisfactory  proof  by  affidavit  or  otherwise  that  a  per- 
son duly  subpoenaed  has  refused  or  neglected  to  obe.v  the  sub- 
poena, and  uix>n  the  oath  of  the  party  in  whose  behalf  tht»  i>ers<'B 
wus  subpoenaed,  or  his  attorney,  that  the  testimony  of  snoli 
person  is  material,  the  court  must  issue  a  warrant  of  attacbmeDt 
directed  generally  to  any  marshal,  to  compel  the  attendance  of 
such  person. 

2.  Such  a  warrant  of  attachment  must  be  executed  in  the  same 
manner  as  an  order  of  arrest.  The  fees  of  the  marshal  U^e 
serving  it  must  be  paid  by  the  person  against  whom  it  is  i<i9UtHl 
unless  he  shows  ju.st  cause  or  a  reasonable  excuse  for  his  omUsfun 
to  attend,  in  which  case  the  party  procuring  the  warrant  must 
pay  them  and  add  them  to  his  costs  if  he  recover  any. 

Former  ||  198,  199  amended.  |S  198,  199  originally  revised  tiom  Code 
of  Civ.  Pro.,   Si  2971,   2972. 

I  100.  Liability  of  defaultinv  witness. 

A  person  duly  subpoenaed  who  neglects  or  refuses  to  obey  the 
subpoena,  is  liable  to  the  party  in  whose  behalf  he  wa.*;'  sub- 
poenaed for  all  damages  which  the  party  sustains  by  reason  of 
the  neglect  or  refusal,  and  fifty  dollars  in  addition  thereto.  aiKl 
is  subject  to  any  fine  or  puuishment  which  may  be  imposed  in 
accordance  with  the  |)rovi8ions  of  law  governing  contempts  punisb- 
able   civilly. 

Former  S  200  amended  in  form,  t  200  originally  revised  from  Code  of  Civ. 
Pro.,  I  2979. 
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AHTICLB   SISCOND. 

Commiasion    to    take    testimony;    depoaitioiM;   phy$ieal 

examinations. 

See.  101.  Commlflilon  to  take   testimony. 
103.  Wben  conunlMlon  may  l«tue. 

103.  Open    coiniiii«»lon. 

104.  Power   of   cunimUslooer. 

105.  Ex(>cutlon  and  return  of  commission. 

106.  Suppression  of  deposition. 

107.  pepottitloB  to  perpetuate  teatioony. 

108.  The   same  —  Affidavit   on   application. 
100.  Order   for   examination. 

110.  Witnesses'   fees;   punlahinent  for  disobeying  order. 

111.  Service  of  order  and  affidavit. 

112.  Adjournment  of  examination. 

113.  Witness  cosflned  in  prison. 

114.  Examination;    manner   of   taking   and   returning   deposition;    refuanl 

to  answer. 
119.  When  deposition  may  be  read  In  evidence. 
110.  Effect  of  deposltioQ. 
117.  Pbyslcal  examination. 

I  101.  Commlssloii  to  take  testimony. 

When  it  appears  by  affidavit  upon  the  application  of  either 
party  to  an  action  or  special  proceeding  that  tne  testimony  of  one 
or  mure  witues»eii«  not  within  the  city  of  New  York,  is  material 
to  the  applicant*a  case,  the  court  shall  issue  a  commission  to  a 
competent  person  named  therein,  authorising  him  to  examine 
under  oath  the  witness  or  witnesses  named  therein  upon  inter- 
rogatories annexed  to  the  commission  and  to  be  settled  by  the 
court  or  by  the  written  consent  of  the  parties,  and  to  take  and 
certify  the  deposition  of  each  witness  and  return  the  same  and 
the  commission  by  mail,  addressed  to  the  clerk. 

If  101  and  102  supersede  former  S|  305,  207,  208.  Only  one  commlaaloDer 
Is  now  pnyvlded.  Provision  that  commission  may  issue  in  a  special  proceeding 
Js  new. 


f  102.  IVheii  coMinala«to»  mtmy  UiPiie< 

Such  a  commission  may  issue: 

1.  When  the  defendant  has  made  default  in  pleading  and  the 
teBtimony  is  required  upon  the  assessment  of  damages. 

2.  Before  joinder  of  issue  when  there  is  reason  to  apprehend 
tUat  before  issue  is  joined,  and  an  application  for  a  commission 
can  thereafter  be  made,  the  witness  will  die  or  become  unable  to 
give  his  testimony  or  remote  so  that  his  testimony  cannot  be 
taken. 

ti.  When  issue  has  been  joined  in  an  action  or  special  proceed- 
tug  and  the  testimony  is  material  to  the  applicant  m  the  prosecu^ 
tion  or  defense  thereof. 

4.  When  an  appeal  or  a  motion  for  a  new  trial  is  pending  and 
^be  testimony  may  be  material  to  the  applicant  upon  a  new  trial. 

Sutxllvlaloa  t,  of  I  102,  iB  new  and  la  taken  from  Code  of  Civ.  Pro.,  f  688, 
lOlKllT.  4.  Subdivision  4,  of  i  102,  is  new  and  is  Uken  from  Code  of  Civ. 
t>ro.,   I   8S8,  snbdlv.  3. 

I  108.  Open  cominlMsion. 

Wbeu  issue  has  been  joined  in  an  action  or  special  proceeding 
lud  a(>pJiciUiuu  has  beeu  made  as  provided  in  section  one  hundred 
6<l  1M& 
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and  one,  a  commission  may,  in  the  discretion  of  the  court,  l^ae 
without  written  interrogatories,  or  partly  upon  written  interroga- 
tories and  partly  upon  oral  questions. 

Fonaer  |  206  rewritten  to  conform  to  Code  of  CIt.    Pro.,    I   80S.     |  2CNS 
originally  rerlsed  from  Code  of  Cir.  Pro.,  |  2981;  L.  1882,   ch.  410.   {  ISSSu 

i  104*  Poorer  of  eomitti««tottcr. 

When  a  commission  is  executed  within  the  state,  the  commis- 
sioner shall  have  the  same  power  to  issue  a  suhpoena,  to  swear  a 
witness  and  to  compel  his  attendance  that  this  court  has  in  ao 
action  pending  before  it. 

Former   |  214  amended.     |  214  ortgfnally  rerlaed  from  Code  of  CIt.  Pra, 
f   2087. 

S  105.  Bacecution  amd  return  of  commlaalon. 

Except  as  otherwise  provided  in  this  act  or  in  the  rales,  all 
matters  with  respect  to  the  issuance,  execution  and  return  of  the 
commission,  the  disposal  of  it  when  returned  and  the  effect  of 
the  deposition  as  evidence,  shall  be  governed  by  the  provisioc»> 
applicable  if  the  action  were  in  the  supreme  court  and  the  de- 
position taken  without  the  state  for  use  within  the  state. 

Supersedes  former  S|  209-211,  213,  215.    See  Code  of  CIt.  Pro.,  f  i  901-907. 
Oil,   012. 

S  106.  Sappre»aton  of  depovltlon. 

On  proof  by  affidavit  that  a  deposition  has  been  improperly  or 
irregularly  taken  or  returned,  or  that  the  personal  attendance  of 
the  witness  at  the  trial  could  have- been  procured  with  due  dili- 
gence by  a  subpoena  or  that  either  party  or  his  attorney  has 
practiced  any  fraud  or  unfair  conduct  to  the  prejudice  of  the 
adverse  party  in  the  course  of  the  proceedings,  the  court  may 
order  the  suppression  of  the  deposition  upon  application  of  the 
party  aggrieved,  upon  notice. 

Former   f   212   amended   In   form.      {    212   orl^allj   reTlsed   from    Code  of 
CIt.    Pro..    {   010.     Section   Is  coTered  by  Code  of   CIt.    Pro.,    |   OlO,    b«t   is 

retained  because  It  relates  to  the  power  of  the  coart. 

I  107.  Deposition  to  perpetuate  testimony. 

Upon  proof  by  affidavit  as  prescribed  in  section  one  hundred 
and  eight,  either  party  to  an  action  or  special  proceeding  may 
apply  to  the  court  in  the  district  where  the  action  or  proceeding 
is  pending,  for  an  order  that  the  testimony  of  a  witness  be  taken 
to  be  used  conditionally  as  hereinafter  provided;  or,  except  when 
the  person  to  be  examined  is  confined  in  a  prison  or  jail  withis 
the  state,  such  an  order  may  be  granted  on  written  stipulatioo 
of  the  parties. 

Former  If  216  and  218  combined,  condensed  and  amended  so  as  to  apr^ 
to  Hpeclal  proceedings.  |  216  originally  reTlsed  from  L.  1882,  ch.  410,  f  139S. 
{218  originally  revised  from  Code  of  CIt.   Pro.,   f  870. 

S  108.  The  same  •— attdavlt   on   applleatlon. 

The  party  desiring  to  take  a  deposition  as  preacribed  in  the 
last  preceding  section,  must  present  to  the  court  in  the  distrirt 
where  the  action  or  special  proceeding  is  pending,  an  affidavit 
showing: 

1.  The  title  and  nature  of  the  action  or  proceeding  and  the 
name  and  residence  of  the  person  to  be  examined;  and  that  the 
testimony  of  such  person  is  material  and  necessary  for  the 
prosecution  or  defense  of  the  action  or  proceeding. 
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2.  That  the  person  to  \>e  examined  is  about  to  depart  from 
the  city  of  New  York,  or  that  he  is  so  sick  or  infirm  as  to  afford 
reasonable  ground  to  believe  that  he  will  not  be  able  to  attend 
the  trial,  or  that  an  other  special  circumstances  exist  which 
render  it  proper  that  he  should  be  examined;  but  this  sub- 
division does  not  apply  where  the  person  to  be  examined  is  a 
party  to  the  action,  except  in  case  of  his  sickness  or  infirmity. 

3.  If  the  party  sought  to  be  examined  is  a  corporation,  the 
affidavit  shall  state  the  names  of  the  oflflcers  or  directors  thereof 
whose  testimony  is  necessary  and  material,  or  the  books  and 
papers  as  to  the  contents  of  which  an  examination  or  inspection 
is  desired;  and  the  order  to  be  made  in  respect  thereto  shall  direct 
the  examination  of  such  persons  and  the  production  of  such 
books  and  papers. 

Fonner   |  217  amended  In   form.     |   217   originally  revised  from  Code  of 
Ca?,  Pro.,  I  872, 


I  lOe.  Order  for  eumlnatlon. 

The  court  to  whom  an  affidavit  is  presented,  as  provided  in 
section  one  hundred  and  ei|;ht.  ma^v,  if  the  opposing  party  or  his 
representative  is  not  present,  require  that  a  reasonable  notice  of 
the  application  be  given,  or  may  act  on  the  application  at  tb^ 
time  of  such  Presentation,  and  must  grant  an  order  for  the  tak- 
ing of  the  deposition,  if  satisfied  of  the  truth  of  the  matter 
fltuted  in  the  affidavit,  and  may  in  its  discretion  designate  and 
limit  the  particular  matters  on  which  the  examination  is  to  be 
conducted.  The  order  may  require  that  the  examination  be  con- 
ducted before  the  court  or  at  another  place  named  in  the  order, 
in  which  event  the  order  shall  require  the  witness  to  be  sworn 
before  un  officer  authorized  to  take  and  administer  oaths. 

Former   |   210  amended   in   form.     |   219  originally   revised   from   Code  of 
CiT.    Pro..  S  873. 

I  110.  'WitneMies'  feegf  pwnUhineiit  for  dUobeylns  order. 

Witnesses*  fees,  as  providwl  in  this  net.  for  attendance  upon  n 
trial,  must  be  paid  or  tendered  when  the  order  is  served  upon  the 
party  or  person  required  to  attend.  If  the  party  or  person  so 
nerved  fails  to  obey  the  order  hlK  attendance  may  be  compelled, 
and  he  may  be  punished  in  like  manner,  as  if  he  failed  to  obey  a 
subpoena  issued  from  the  court. 

Former  |  220  amended  In  form.     |  220  originally  rerlsed  from  Code  of  Clr. 
Pro..   I  874. 

f  111.  SerTiee  of  order  and  allldATit. 

A  copy  of  the  order  and  of  the  affidavit  upon  which  it  was 
f?ranted  must  be  served  at  least  two  days  before  the  time  fixed 
for  the  examination,  upon  the  attorney  for  each  party  to  the 
action  or  special  proceeding  in  like  manner  as  a  paper  in  the 
action;  or  if  n  party  has  not  appeared  they  must  be  served 
upon  him  as  directed  by  the  order. 

Former  i  221  re-enacted  with  addition  of  "or  special  proceeding.**     i  221 
Drtglnally  revlaed  from  Code  of  Clr.  Pro..  S  875. 

f  119.  Adjourn Bient  of  examination. 

The   time  for  taking  such  examination  may  be  adjourned  in 
like  manner  as  the  trial  of  an  action. 
Fomar  |  222  amanded.     |  222  new  in  former  Municipal  Court  Act 
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i  118*  Witne»«  ooaflned  in  prison. 

Where  the  party  or  other  person  to  be  examined  is  confined  n 
a  prison  or  jail  within  the  state,  under  sentence  for  a  misde* 
meanor  or  felony,  that  fact  must  be  stated  in  the  affidaTit,  and  hii 
deposition  may  be  taken  as  if  he  were  not  so  coafined,  except 
that  in  such  case  the  }?rantin^  or  refusing  of  the  order  ia  always 
in  the  discretion  of  the  court.  The  order  must  require  the  pro- 
duction of  the  prisoner  by  the  person  in  charge  of  the  iinsoa 
or  jail,  at  the  prison  or  jail,  but  it  may  prescribe  such  regulations 
and  restrictions  with  respect  thereto  as  the  court  deems  proper. 

Former  |  228  r«-«nacted.     f  233  oriirilMtlly  revised  from  Code  of  CIr.  Pra, 
I  877. 

I  114.  Bxamination;  manner  of  talcinir  and  retnralns-  dc» 
position  I  refusal  to  ans^irer. 

The  deposition  shall  be  in  the  form  of  question  and  answer, 
and  when  completed  must  be  carefully  read  to  and  subscribed  by 
the  person  examined;  and  within  three  days  thereafter,  unless 
sooner  required  by  the  order,  must  be  filed  in  the  office  of  the 
clerk  of  the  court  in  the  district  where  the  action  or  special  pro- 
ceediuj^  is  pending,  together  with  the  stipulation  or  the  affidarit 
on  which  the  order  was  granted,  with  proof  of  the  aervi€?e  of  tlie 
order  and  of  the  afl^davit.  If  upon  an  examination,  the  i»erson  ex- 
amined refuses  to  answer,  that  fact  must  be  reported  to  the  court 
which  must  determine  whether  the  question  was  relerant  and  the 
witness  bound  to  answer. 

Former  i  224  re-enacted.     |  224  orlfinally  rcrised  fr«m  Oode  of  CIt.  PMu. 
i  880. 


I  115.  'Wlten   deposition  mmw  1»«   read  in   evidoi 

The  deposition  may  be  read  in  evidence  by  either  party  at  the 

trial  if  it  be  satisfaetorily  prored  that  the  witness  is  dead  or  is 

unable  to  attend  by  reason  of  his  insanity,  sickness  or  other  in- 

firmitj',   or  that  he   is   confined   in  a   prison  or  jail,   or  that  he 

has  been  and  is  absent  from  the  city  of  New  York,  so  that  his 

attendance   could    not,    with   reasonable   diligence,    be   compelled 

by  subpoena. 

Former  f  226  re-«tt«cted.     S  226  origiiially  revlMd  tnm  Code  of  Civ.  Pro.. 
ii  S8l,  682. 

I  116.  fSffect  of  deposition.' 

The  deposition  so  read  in  eyldence  has  the  same  effect,  and 
no  other,  as  the  oral  testimony  of  the  witness  would  have;  and 
an  objection  to  the  competency  or  credibility  of  the  witness^  or 
to  the  relevancy  or  substantial  competencv  of  a  question  pui  to 
him,  or  of  an  answer  given  by  him,  may  be  made  as  If  the  wit- 
ness were  then  examined,  and  need  not  be  noted  apon  the 
deposition. 

Former  {   226  amended   In  form,     t  220   originally  revlaed  frm  Cbde  of 
Civ.   Pro.,   I  888. 

I  117.  Physical  examination. 

Where  a  party  alleges,  either  for  a  cause  of  action,  defna^ 
or  counterclaim,  damages  for  personal  injuries,  the  court  shall 
have  power  fo  order  that  he  submit  to  a  physical  examination 
by  one  or  more  physicians  or  surgeons  ander  a«eh  conditioas 
as  the  court  shall  deem  proper:  and  the  court  must  naake  sneh 
an  order  whenever  the  adverse  party  shall  present  proof  to  ^ 
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latisfaction  of  the  court  that  he  is  ignorant  of  the  nature  and 
extent  of  the  injuries  alleged.  'If  the  party  to  be  examined  is 
&  female,  she  shall  be  entitled  to  have  the  examination  made 
t>7  physiciaas  ^w  mmg^oM  ^t  her  own  «ex.  The  order  must 
iirect  the  service  or  a  copy  thereof  within  the  city  of  New  York 
not  less  than  five  nor  mor«  than  eii^ht  days  before  the  date* 
Bxed  for  the  examination,  except  that  a  different  time  for  serv- 
ice may  be  directed  when  special  reasons  therefor  are  shown 
to  exist  and  are  recited  in  the  order. 

New.     Adopted  from  Code  of  CIt.   Pro.,   |  87S.  w!th  changes  prorkllng  tax 
the  examlnatlcii  of  a  defehdiult  tumettlog  a  codh tef claim. 
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Trial;  Juon;  fmbmlaBion  of  omini!r«»y. 

ftec.  118.  Jury  trial- how  obtained;  Jury  fee. 

119.  Time  for  renderins:  judgment  or  decUion. 

120.  Number  of  jurymen;   fee  for  jury  of  twelre. 

121.  Jury    tK>rra;    trial   jurors. 

122.  Special   jury   list;   how   socb   jurors   sammoiied. 

123.  Trials  by  special  jury. 

124.  Submission   of   controveny   upon  agreed   facts. 

f  118.  (Am*d,  1916.]  Jnry  trUili  bow  obtmivicdi  $mrT  fee. 

1.  Either  party  at  the  time  of  pleading  or  within  three  dayfi 
after  joinder  of  issue  may  demand  a  trial  by  jury.  The  demand 
may  be  made  in  writing  and  filed  with  the  clerk,  or  orally  and 
endorsed  upon  the  summons.  In  a  special  proceeding  the  demand 
may  be  made  in  open  court  on  the  return  of  the  precept.  The 
party  demanding  a  trial  by  jury  shall  forthwith  pay  to  the  clerk 
the  sum  of  three  dollars,  which  shall  be  applied  so  far  as  neces- 
sary, to  the  payment  of  the  lawful  fees  of  the  server  for  sam- 
moning  the  jurors,  and  of  a  fee  of  twenty-five  cents  to  each 
juror,  which  payment  shall  be  made  to  him  by  the  clerk  at  the 
end  of  the  trial. 

2.  Unless  a  demand  is  made  and  the  jury  fee  paid  as  above 
provided,  a  jury  trial  is  waived  and  the  court  must  hear  the 
evidence  and  decide  all  questions  of  fact  and  law;  provided, 
however,  that  the  court  may  in  its  discretion,  at  any  time  before 
or  during  the  trial,  direct  that  a  trial  be  had  by  jury,  and  there- 
upon a  trial  by  jury  shall  be  had  in  the  same  manner  as  if 
either  party  had  demanded  it,  and  the  jury  fee  shall  be  paid  by 
the  plaintiff. 

8.  If  an  action  is  settled  or  discontinued  before  trial,  all  jaiy 
and  jurors*  fees  paid  by  any  party  as  provided  in  this  act  shall  be 
returned  forthwith  to  such  party  by  the  clerk  of  the  coart^o  whom 
such  jury  fee  was  paid. 

Subd.   3  added  by  L.   1916.   ch.    128,  in  effect  April  3,   1816. 

ContalDs  the  substance  of  the  first  four  sentences  of  former  |  231;  pait 
of  first  Hentence  of  former  |  230,  and  the  substance  of  the  first  senteBce  of 
former  |  282.  with  changes.  |  231  amended  by  L.  1908,  ch.  431;  L.  1910, 
ch.  541;  originally  revised  from  Code  of  CIt.  I*ro.,  I  2990;  L.  18S2,  dL  410. 
fi  1372.  S  230  amended  by  L.  1910,  ch.  401;  originally  rerlaed  from  1^  1SS2, 
ch.  410,  $  1.S84.  I  232  originally  revised  from  L.  1882,  ch.  410,  |  1372. 
Aft^r  submission  of  case  no  jury  trial  can  be  ordered.  Jury  fee  redeeei 
from   four  dollars  and  fifty  cents  to  three  dollars. 

§  110.  Time  for  renderintr  Jndflnnent  or  deeleion. 

1.  If  a  jury  trial  is  not  demanded  or  directed  as  provided  ia 
the  last  preceding  section,  the  court  must  render  judgment  ^thin 
fourteen  days  from  the  time  when  the  case  is  submitted  for  that 
purpose,  except  when  further  time  is  given  -by  the  consent  of 
the  parties.  If  no  decision  is  rendered  within  the  time  thus 
limited,  the  cnso  shall  be  placed  upon  the  calendar  for  causes 
reserved  generally.    • 

2.  A  motion  must  be  decided  within  fourteen  days  after  It  is 
submitted  for  derision,  except  when  further  time  is  given  by  the 
consent  of  the  parties;  and  if  no  decision  is  rendered  within  the 
time  thus  limited,  the  motion  may  be    renewed. 

Materially  changes  the  provlalons  of  former  |  230  with  respect  to  resdltiae 
of  Judgniont  or  decision,  fi  230  amended  by  L.  1910,  ch.  401;  originally 
revised  from  L.  1882,  ch.  410,  S  1384.  The  court  no  longer  Uwes  JorMiCtleB 
if  the  c'ai«e  is  not  decided  within  the  time  limited, 
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f  120.  Ifmiib^r  of  Jurymen  |  fee  for  Jury  of  t^relve. 

1.  Except  as  hereinafter  provided,  a  Jury  shall  be  composed  of 
six  zneD. 

2.  In  a  special  proceeding  or  in  a«r  action  where  the  claim  for 
dama{;es  or  of  the  value  of  the  chattels  exceeds  two  hundred  and 
fifty  dollars,  either  party  may  demand  a  trial  by  a  jnrj'  of  twelve. 
In  such  a  case  the  jury  fee  to  be  deposited  snail  be  six  dollars. 

3.  In  a  case  provided  for  in  the  sundi vision  next  preceding,  if 
one  of  the  parties  has  demanded  a  jury  of  six  and  has  paid  the 
fee  required  therefor,  the  other  party  may  at  any  time  before 
trial  demand  a  jury  of  twelve,  and  upon  making  such  demand 
must  pay  to  the  clerk  a  fee  of  three  dollars,  which  shall  be  ap- 
plied as  provided  in  section  one  hundred  and  eighteen. 

Partly  new;  partly  composed  of  former  g  23.4,  amended.  S  234  originally 
revised  from  L.  1882.  cb.  410,  f  1373.  Case  in  whlda  a  Jury  of  twelre 
may  be  bad  must  now  InroWe  more  tban  f250  Instead  of  more  than  $100; 
Jary  fee  In  sach  case  reduced  to  six  dollars.  Subdivision  8  conforms  to 
ABbestoUth  Mfg.  Go.  t.  Howland,   143  App.  Dlv.  418. 

f  121.  Jury  tcrm»|  trial  fnrora. 

Jury  terms  shall  be  held  as  the  board  of  justices  shall  from 
time  to  time  direct.  Trial  jurors  for  such  terms  shall  have  the 
same  qualifications  and  shall  be  selected,  drawn  and  notified 
by  the  same  authorities  and  in  the  same  manner  ps  trial  jurors 
of  the  supreme  court  held  in  the  county  in  which  such  terms 
are  held;  and  all  provisions  of  the  judiciary  law  and  of  the  code 
of  civil  procedure,  as  they  may  be  amended  from  time  to  time, 
except  such  as  are  inconsistent  with  this  act,  are  hereby  made 
to  apply  to  this  court  and  to  trial  jurors  therein.  At  least  twenty 
days  before  the  opening  of  any  term  the  number  of  trial  jurors 
to  te  drawn  for  such  term  shall  be  fixed  by  the  board  of  justices, 
and  due  notice  thereof  shall  forthwith  be  transmitted  to  the 
official  directed  by  law  to  draw  guch  jurors.  So  far  as  the  com- 
missioner of  jurors,  or  other  oflScial  charged  with  the  duty  of 
drawing  jurors  in  each  county  shall  find  it  to  be  practicable, 
each  juror  drawn  shall  be  summoned  to  the  district  nearest  to 
his  residence  or  place  of  business.  Such  jurors  shall  be  paid 
the  same  compensation  as  trial  jurors  in  the  supreme  court 
held  in  the  county  in  which  they  serve.  All  returns  required  by 
law  to  be  made  after  adjournment  of  the  term  shall  be  made 
by  the  clerk  of  the  district  in  which  such  term  is  held,  except 
as  provided  in  section  one  hundred  and  twenty-three  of  this 
act.  In  all  proceedings  for  the  remission  and  enforcement  of 
fines  of  jurors  the  justices  of  this  court  shall  have  the  same 
I>ower  and  authority  as  justices  of  the  supreme  court  and  judges 
of  the  county  courts  in  the  respective  counties.  The  board  of 
justices  may,  upon  request  of  the  commissioner  of  jurors  or  other 
official  charged  with  the  duty  of  summoning  jurors,  depute  one 
or  more  officers  of  this  court  to  assist  in  summoning  sucn  jurors. 

New.  Supersedes  provisions  contained  In  former  ||  231,  231-a.  231-b.  283, 
235,  236,  237,  and  proivides  a  uniform  syntem  based  on  that  ptevalUng  In 
tlie  Supreme  Court  in  the  counties  embraced  within  the  city  of  New  York; 
jurors  in  New  York  county,  see  Judiciary  Law,  art.  xvil;  jurors  In  Kings 
coonty,  art.   xrlil ;   and   in  other  counties,   art.   xri. 

I  1218.  Special  Jury  liatj  ho-vr  sach  Juror*  mmiinoned. 

If  requested  to  do  so  by  the  board  of  justices,  the  commis- 
sioner of  jurors  or  other  person  charged  with  the  duty  of  sum- 
moning jurors  in  each  county  within  the  city  of  New  York,  must, 
on  or  before  the  first  Monday  in  September  in  each  year,  furnish 
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to  the  clerk  of  one  or  more  districts  of  said  court  within  tk* 
county  for  which  said  commissioner  or  other  officer  acts,  a  list 
of  not  more  than  one  hundred  names  of  qualified  trial  jurors 
residine  in  such  county.  The  clerk  of  the  court  who  shall  re- 
ceive the  jury  list  must  write  on  a  slip  of  paper  the  name,  resi- 
dence, place  of  business  and  occupation  of  each  of  the  persona 
named  on  said  list  and  place  the  same  in  a  box  to  be  called 
the  "  undrawn  special  jury  box/*  Whenever  there  Is  an  action 
or  special  proceeding  to  be  tried  with  a  jury  at  a  time  other 
than  a  regular  jury  term,  the  clerk  in  such  district  tnnst  upon 
the  order  of  a  justice  as  provided  in  the  next  succeeding  i^ec- 
tion,  and  in  the  presence  of  a  justice,  draw  the  required  number 
of  said  slips  of  paper  from  the  undrawn  special  jury  box  and 
deliver  the  names  to  a  marshal  or  to  one  or  more  of  the  officeri* 
of  the  court,  with  a  written  or  printed  notice  directed  to  each 
juror,  requiring  him  to  attend  at  the  time  and  at  the  coun 
specified  in  the  notice.  The  officer,  upon  receipt  of  the  said 
notices,  must  immediately  summon  each  juror  by  deHverinir 
the  notice  to  him  personally  or  by  leaving  it  at  his  ret?ideDCP 
with  some  person  of  suitable  age  and  discretion,  and  must  ther^ 
upon  make  a  return  to  the  clerk  of  the  court  as  to  the  manoer 
in  which  such  service  was  made  by  him.  After  such  paDel  of 
jurors  80  summoned  has  been  discharged  by  the  court  ttie  clerk 
must  make  like  return  as  in  the  case  of  jurors  summoned  pur- 
suant to  the  next  preceding  section,  and  such  jurors  shall  be 
entitled  to  the  same  compensation  and  paid  in  the  same  manner 
as  jurors  summoned  for  a  regular  term.  The  slips  containing  the 
names  of  the  jurors  so  summoned  must  be  placed  in  a  box  to  be 
called  the  "  drawn  jury  box "  until  all  the  names  have  beea 
drawn  from  the  undrawn  jury  box,  and  as  often  as  that  happens 
the  whole  number  must  be  returned  to  the  undrawn  jury   Iwjx. 

Sections  122  and  123  proride  for  a  special  Jary  list  to  b«  »niniiM<ned  for 
jury  trials  during  the  months  of  July  and  August,  or  at  other  times  when 
there  Is  no  regular  jury. 

I  123.  Trials  by  special  Jary. 

If  in  any  action  or  special  proceeding  trial  by  jury  is  demanded 
at  a  time  when  no  jury  is  in  session  and  it  appears  to  the  justiif 
presiding  that  the  rii^hts  of  a  party  may  be  prejudiced  by 
delaying  the  trial  until  the  next  jury  term,  such  justice  shall 
order  the  clerk  who  has  received  the  jury  list  provided  in  the 
last  preceding  section  to  summon,  in  the  manner  therein  pre- 
scribed, such  number  of  jurors  as  such  jusitiee  may  direct,  to 
appear  at  the  court  where  the  action  or  proceeding  is  pending. 
When  the  jury  is  summoned  to  a  court  other  than  the  one  the 
clerk  of  which  has  the  custody  of  the  said  jury  list,  the  clerk 
of  the  court  where  the  action  or  proceeding  is  pending,  shall, 
upon  the  discharge  of  the  jurors,  forward  to  the  clerk  havini^  the 
custody  of  the  said  jury  list,  such  detailed  information,  certified 
by  him,  as  will  enable  the  said  clerk  to  make  a  proper  return 
as  required  by  law. 
Bee  note  to  {  122. 

I  124.  Submlaslon  of  controversy  upon  agreed  facta* 

1.  At  any  time  after  joinder  of  issue  in  an  action  or  special 
proceeding,  and  before  the  case  is  called  for  trial,  the  parties,  if 
of  full  age,  may  agree  upon  a  written  statement  of  the  facts  for 
submission  to  the  court.  The  statement  must  be  accompanied  by 
a  written  submission  and  by  the  affidavit  of  one  or  more  of  the 
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parties  that  the  controversy  is  real  and  that  the  submission  is 
made  in  ^ood  faith  for  the  purpose  of  determining  the  rights 
of  the  parties. 

2.  The  controversy  is  submitted  by  filing  the  statement,  sub- 
mission and  affidavit  in  the  office  of  tlie  clerl^  in  the  district  where 
the  action  or  proceeding  is  pending;  and  subsequent  proceedings 
are  subject  to  all  the  provisions  of  this  act,  except  that  an  order 
of  arrest,  a  warrant  of  attachment,  a  warrant  of  seizure,  a  re- 
quisition to  replevy  or  an  execution  against  the  person  cannot 
be  granted  therein. 

3.  The  action  or  proceeding  must  be  tried  by  the  court  upon 
the  statement  alone;  and  the  statement,  submission,  affidavit  and 
the  Judgment  rendered  or  final  order  made,  and  any  orders  or 
papers  necessarily  affecting  such  judgment  or  order,  shall  con- 
stitute the  record.  If  the  statemeut  of  facts  is  not  sufficient  to 
enable  the  court  to  decide  the  controversy,  the  court  may  permit 
the  filing,  w^ithin  a  fixed  time,  of  an  additional  or  supplemental 
statement,  in  default  whereof  the  court  must  dismiss  the  aub- 
misaioD  without  costs  to  either  party. 

Former  |f  241-248  amended  and  rambined.  H  241-243  orlfinally  reviaed 
from   Code  of   Ciy.    Pro.,    ||    127B~1281. 

Note  to  Title  VI. —  The  prorlBlous  of  this  title  Uave  been  almost  entirely 
rewritten  and  the  changes  therein  are  substantial.  Fonner  ||  23d,  240  are 
omitted  as  nnnecessary  aa  they  are  covered  by  new  |  Id. 
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TITLE  VH. 

Judgment  and  execntion. 

Art.  1.  Judgments. 
2.  KxecutloQ. 

ARTICLE   FIRST. 

Judgments. 

Sec.  125.  Judgments. 

126.  Dlmnlsaal   for  neglect  to  proeecute. 

127.  Judgment  for  or  against  any  of  the  parties;  aeTerance  of  actl< 
126.  Judgment  when  defendant  liable  to  arrest. 

129.  Vacating  and  amending  Judgments  and  orders:  opening  defaalts  aad 
granting   new   trials. 

I  126.  Jadsmentii. 

Within  the  limits  of  jurisdiction  defined  in  this  act,  the  coart 
shall  have  power  to  render  any  jud^^ment  that  is  oonsistent  with 
the  ease  made  by  the  pleadings  and  embraced  within  the  issuer 
A  judgment  dismissing  the  action  may  be  rendered  either  on  the 
merits  or  without  prejudice  to  a  new  action,  as  the  case  pequirtw, 
and  the  court  shall  make  a  proper  note  thereof.  A  decision  an 
prescribed  in  an  action  tried  w^ithout  a  jury  in  the  supreme  oonrt 
shall  not  be  required.  All  proceedings  on  the  part  of  the  party 
against  whom  judgment  has  been  rendered,  or  who  is  requind  to 
pay  the  costs  of  any  motion,  except  to  review  or  vacate  POoh 
judgment  or  order  requiring  payment  of  costs,  are  stayed  without 
further  direction  of  the  court  until  the  payment  thereof. 

New.  Supersedes  former  |f  248,  240.  The  first  sentence  is  tweJ  cm 
Code  ClT.  Pro.,  f  1207.  As  to  Judgments  of  dismissal,  whether  on  the  mefto 
or  not,  see  Clark  ▼.  ScovlUe.  198  N.  Y.  279. 

Findings  of  fact  and  conclusions  of  law  not  required. 

Former  {{  250,  252  omitted  as  unnecessary. 

i  126.  Dlamisaal  for  nearlect  to  prosecute. 

When  an  action  has  remained  for  more  than  six  months  upon 
the  calendar  for  action.«(  reserved  generally,  it  may  be  dismissed 
by  the  court  upon  application  of  the  defendant  on  notice;  or,  if 
the  action  has  remained  upon  said  calendar  for  more  than  one 
year,  it  may  be  dismissed  by  the  court  of  its  own  motion. 
New. 

S  127.  Jndflrment  for  or  against  any  of  tlie  parties  i  aexer- 
ance  of  action. 

The  court  shall  have  power  to  render  judgment  for  or  against 
one  or  more  plaintiffs  and  for  or  against  one  or  more  defendants, 
to  determine  the  ultimate  rights  of  all  the  parties  and  to  render 
judgment  accordingly;  but  unless  the  court  otherwise  directs,  a 
controversy  between  defendants  shall  not  delay  a  judgment  to 
which  the  plaintiff  is  entitled.  When  there  are  two  or  more  de- 
fendants and  a  several  judgment  is  proper,  the  court  shall  hare 
power  to  render  judgment,  or  to  require  that  the  plaintiff  take 
judgment  against  one  or  more  of  them,  and  to  direct  that  the 
action  be  severed  and  proceed  against  the  others  as  sole  de- 
fendants. 

New.  Taken  partly  from  Code  of  CIr.  Pro..  §1  1204,  1205,  trfaidi  ap- 
parently form  the  source  of  part  of  {  20  of  the  New  Jersey  Practice  Art. 
Last  part  of  flrKt  sentence  Is  taken  from  last  sentence  of  Code  of  Civ.  Pro.. 
I  521.  Section  complies  with  the  r<»commenrtatlon8  of  the  American 
Association.      (See  report  of  Board  of  Stat.  Consol.   1912,   p.   1S4.) 
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f  X28.  Jadsment   vrhen   defendant   liable   to  arrest; 

When  a  judgment  is  rendered  in  a  case  where  the  defendant  is 
subject  to  arrest  and  imprisonment  thereon,  it  must  be  so  stated 
in  the  judgment  and  entered  in  the  docket.  The  clerk  must  in 
any  transcript  issued  by  him  insert  the  words  '*  defendant  liable 
to  execution  against  his  person"  and  a  like  note  must  also  be 
made  in  the  docket  of  a  judgment  by  a  county  clerk  where  such 
a  transcript  is  filed  with  him. 

Former   |  261  amended  in  form.     |  251  origiBally  revised  from  L.    1882, 
ch.  410,  S  1386. 

I  129.  VacatlniT    and    amendlna:    Indvments    and    order* f 
openiniT  default*  and  vrantlna:  neiir  trials. 

1.  Upon  proof  by  affidavit  or  otherwise  that  a  judgment  has 
been  taken  or  a  final  order  made  witnout  service  of  summons  or 
process,  the  judgment  or  final  order  must  be  vacated  and  set 
aside  by  the  court  in  the  district  where  it  was  entered. 

2.  A  motion  to  open  a  default  and  to  vacate  and  set  aside  a 
judgment  entered  thereon  must  be  made  with  due  diligence  and 
upon  good  cause  shown  and  in  no  event  more  than  one  year  after 
entry  of  the  judgment;  except  that  where  the  summons  was  served 
as  prescribed  in  section  twenty-three  of  this  act,  such  motion 
must  be  made  in  no  event  more  than  two  years  after  entry  of  the 
judgment.  Upon  granting  such  a  motion  the  court  must  set  the 
case  down  for  trial.  If  a  judgment  taken  by  default  or  any 
part  thereof  has  been  collected  or  otherwise  enforced  and  the 
defendant  is  successful  upon  the  trial,  such  restitution  may  be 
compelled  as  the  court  directs;  but  title  to  property  sold  to  a 
purchaser  in  good  faith  under  execution  issued  upon  the  judgment 
shall  not  be  affected. 

3.  A  motion  to  set  aside  the  verdict  of  a  jury  and  to  vacate, 
amend  or  modify  a  judgment  rendered  upon  a  trial  by  the  court 
with  or  without  a  jury,  and  for  a  new  trial,  must  be  made  at 
the  close  of  the  trial  or  within  twenty  days  after  the  entry  of 
the  judgment. 

4.  A  motion  for  a  new  trial  upon  the  ground  of  fraud  or  newly 
discovered  evidence  must  be  made  with  due  diligence  and  in  no 
event  later  than  one  year  after  the  entry  of  the  judgment;  and 
unless  the  court  otherwise  directs,  it  may  be  made  upon  affidavits 
without  making  and  settling  a  case. 

5.  A  new  trial  may  be  limited  to  the  questions  with  respect  to 
which  the  verdict  or  judgment  is  found  to  be  wrong,  if  such 
questions  are  separable.  If  a  verdict  or  judgment  is  set  aside 
solely  because  the  damages  are  excessive  or  inadeauate,  it  may 
stand  in  all  other  respects  and  the  new  trial  may  be  limited  to 
the  question  of  damages. 

6.  Upon  opening  a  default,  amending,  modifying  or  vacating  a 
judgment  or  order,  or  setting  aside  the  verdict  of  a  jury  and 
granting  a  new  trial,  the  court  may  impose  such  terms  and  con- 
ditions as  may  be  just. 

New.    Sopenedet  former  U  86.  253-266. 

Subdivision  5  la  beted  on  the  New  Jerney  Practice  Rules  72  and  73. 
Former  {  257  Is  omitted  from  this  title  and  its  prorlslons  are  Included  In 
new  1  164. 
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ARTICLE   SBCOlfD. 

Ewecuti(m» 

8ec.  ISO.  When  and  how  issued. 

131.  iBsaance  and  flUng  of  transcript  and  adfect  thereof. 

132.  Proceedings   against   joint    debtors. 

133.  Docketing  Judgment  in  another  coon^. 

134.  Execution  against  marsliaU. 
130.  Execution ;    reqalslteR. 

136.  Execution  against  the  person. 

137.  The  same  —  as  affected   by   >>lnder  of  causes  of  actJon. 

138.  Renewal  of  execution. 

139.  Judgment   and   execution   lo   fafor  of  wage  «irMra, 

140.  Time  limit  of  execution. 

141.  Liability  of  marshal  to  execution  creditor. 

142.  Betum  of  execution  and  satisfaction  of  judgment. 

I  180*  "Wlien  and  how  issued. 

An  execution  may  be  issued  upon  a  jiidgmeot  either  by  th* 
clerk  of  the  court  in  the  district  where  the  judgment  was  entered. 
within  six  years  thereafter,  the  execution  being  directed  to  a 
marshal,  or  by  the  judgment  creditor  or  his  attorney  after  filing  a 
transcript  of  the  judgment  with  a  county  clerk  as  prorided  in 
section  one  hundred  and  thirty-one,  the  execution  being  directed 
to  a  sheriff.  But  no  execution  shall  issue  out  of  this  court  after 
a  transcript  has  been  issued,  and  no  transcript  shall  be  issued 
while  an  execution  of  this  court  remains  outstanding,  except  a 
transcript  showing  that  the  judgment  has  been  modified,  racated 
or  set  aside.  Wiien  the  execution  Is  issued  to  a  marshal  the 
prospective  fees  of  the  county  clerk  and  sheriff  must  be  omitt^ 
An  execution  issued  to  the  sheriff  upon  a  judgment  in  an  action 
to  establish  a  mechanic's  lien  shall  authorize  and  direct  the 
sheriff  to  sell  the  right,  title  and  interest  of  the  owner  of  the 
premises  upop  which  the  lien  set  forth  in  the  complaint  existed 
when  the  notice  of  lien  was  filed. 

Former  %  260  amended,  f  260  amended  bj  L.  1003.  ch,  144 ;  U  1908.  A. 
495;  originally  revised  from  L.  188K,  ch.  4(0,  |  1391.  Allows  tbs  Jodimeat 
creditor  or  bis  pittomey  to  isaoe  execution  to  the  sbettff. 

I  ISl.  Issvance  and  niimm  of  tvfwsarlpt  ^nd  •mm^t  t^*re«t. 

1.  Upon  application  of  a  judgment  creditor  tha  clerk  must  de- 
liver to  him  a  transcrlnt  of  the  judgment,  except  as  proTided  in 
the  last  preceding  section.  If  the  Jadgment  ia  for  tiie  ptaintiff 
in  an  Action  to  establish  a  mechanio'a  lien,  the  clerk  shall  insert 
in  the  transcript  an  additional  statement  that  the  action  ws 
brought  to  establish  a  mechanic's  lien  and  that  the  Hen  has  been 
duly  established  and  adjudged  against  the  interest  of  the  defend- 
ant in  the  property  described  in  the  complaint  when  the  notice 
of  lien  was  filed. 

2.  Upon  presentation  of  the  transcript  and  payment  of  the  fees 
therefor,  the  clerk  of  the  county  in  which  the  Judgment  was 
rendered  must  endorse  upon  the  transcript  the  date  of  its  receipt. 
must  file  it  in  his  ofl3ce  and  must  docket  the  Judgment  as  of  the 
time  of  the  receipt  of  the  transcript,  in  a  book  kept  by  him  for 
that  purpose  as  prescribed  by  Iftw;  and  if  the  judgment  Is  for 
the  recovery  of  a  chattel  which  has  been  delivered  to  the  unsuc- 
cessful pnrt>;  or  for  the  value  thereof,  or  for  the  establishment 
of  a  mechanic  s  lien,  he  must  enter  in  the  docket  the  particulars 
of  the  judgment  as  stated  in  the  trauscrg^t. 
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3.  Upon  the  docketing  of  a  judgment  a»  preBcribed  in  thie  sec- 
tion it  shall  be  deemed  a  judgement  of  the  supreme  conrt  and  may 
be  enforced  accordim^ly.  Nothing  in  this  section  shall  be  con- 
strued to  prerent  this  court  or  a  justice  thereof  from  vacating, 
setting  aside  or  modifying  the  Judgment  or  staying  the  execu- 
tion thereof. 

Fiormer  |  261  tmeatfed  in  form.  S  261  «mciid4>d  by  L«  1908.  cb.  495: 
originaUy  rarlwd  from  U  1882.  ch.  410,  |  1892.  Stay  of  execution  In  Bubd.  3 
is  ne^.  Pormet  H  262,  263  omitted  Ab  unnecessary,  this  couift  being  made  a 
court  of  record  by  new  |  1. 

I  IBM.  Pr€»e«e4in#ft  mmmittmt  Jotiit  debtors. 

An  action.  Judgment  and  execution  against  one  or  more  of 
several  defendants  alleged  to  be  jointly  indebted  upon  contract, 
shall  be  governed  by  the  provisions  applicable  to  like  cases  in  the 
supreme  court,  including  those  whereby  a  plaintiff  who  has  re- 
covered judgment  against  one  or  more  of  sdch  defendants  may 
maintain  an  action  and  recover  judgment  against  the  others  to 
charge  their  property  with  the  sum  remaining  unpaid  on  the 
original  judgment.  When  an  execution  upon  a  judgment  against 
one  or  more  of  such  defendants  is  issued  out  of  this  court,  the 
clerk  of  the  court  shall  make  the  same  endorsements  upon  the 
execution  and  the  same  entries  in  the  docket  that  a  county  clerk 
is  required  to  make  when  execution  is  issued  on  a  like  judgment 
of  the  supreme  court. 

Saperaedes  former  g|  264-268.     See  Code  CIt.  Pro..  |  1932  et  seq. 

I  183.  Doekctlnff  Jadarment  in  miother  oonntr* 

The  county  clerk  with  whom  a  transcript  is  filed,  must  furnish 
to  any  person  applying  therefor  and  paying  the  fees,  one  or  more 
transcripts  of  the  docket  of  the  judgment,  attested  by  his  signa 
ture.  A  county  clerk  to  whom  such  transcript  is  presented  must, 
upon  payment  of  the  fees  therefor,  immediately  file  it  and  docket 
the  judgment  in  the  appropriate  docket  book  kept  in  his  office  in 
like  manner  as  the  judgment  was  docketed  by  the  first  county 
clerk.  The  judgment  when  so  docketed  has  the  like  effect  as  it 
has  in  the  county  in- which  it  wm  docketed  upon  the  transcript 
from  this  court. 

Fomcf  i  269  amende  la  fbm.  |  969  origtatUy  ravlsed  from  U  1882. 
cb.  410,  I  1397. 

I  134.  SSxeonttott  asAinst  marshals. 

Execution  on  a  judgment  against  a  marshal  or  his  sureties 
shall  issue  only  to  the  sheriff  after  transcript  filed  with  a  county 
clerk  as  provided  in  this  artiole,  and  must  be  made  returnable  to 
the  county  clerk. 

Former  |  270  amended.  {  270  originally  revised  from  L.  1882,  ch.  410, 
S   1898. 

S  tM»  ttxeeutioni  reqolsltes. 

The  execution,  when  issued  out  of  this  court,  must  be  directed 
to  a  marshal  and  subscribed  by  the  clerk  of  the  court  in  the  dis- 
trict in  which  the  judgment  was  rendered,  and  must  bear  date 
of  the  day  of  its  delivery.  It  must  state  the  names  of  the 
parties,  the  district  where  aiul  the  time  when  rendered,  the 
amount  of  the  judgment  and  the  amount  due  thereon.  It  must 
require  of  the  marshal  snbstantinlly  as  follows: 

1.  If  it  is  a  case  where  the  defendant  cannot  be  arrested,  it 
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must  direct  the  officer  to  collect  the  amount  due  on  the  judgment 
out  of  the  personal  property  of  the  debtor  and  to  pay  the  same 
to  the  clerk  or  to  the  party  entitled  thereto. 

2.  If  it  is  a  case  where  the  defendant  may  be  arrested,  in 
addition  to  the  foregoing  it  may  direct  the  officer.  If  suflkient 
property  of  the  defendant  liable  to  execution  cannot  be  found  to 
satisfy  the  judgment,  that  he  arrest  the  defendant  and  commit 
him  to  the  jail  of  the  county  wherein  the  district  in  which  the 
judgment  was  entered  is  situate,  until  he  pay  the  judgment  or 
be  discharged  according  to  law. 

3.  When  a  defendant  was  served  with  summons  otherwise  than 
personally  and  did  not  appear  generally,  but  his  property  has  been 
duly  attached  under  a  warrant  of  attachment  tnat  has  not  been 
vacated,  an  execution  on  the  judgment  against  him  must  reqoirp 
the  marshal  to  collect  the  judgment  only  out  of  the  property  so 
attached. 

4.  In  all  cases  it  must  further  direct  the  officer  to  make  proper 
return  of  the  execution  to  the  clerk  of  the  court  from  which  the 
execution  issued,  within  twenty  days  from  the  time  of  the  receipt 
thereof. 

Pormer  {  271  amended.  SubdUlKton  3  is  taken  from  former  |  91.  |  271 
originally  rpvlaed  from  L.  1882,  cb.  410,  |  1399.  S  91  orisinaUy  revised 
from  L.   1882,  cb.  410,   |   1829. 

I  186^  Execution  avalnst  the  person. 

If  the  execution  directs  the  arrest  of  the  defendant  for  want 

of    sufficient    personal    property,    and    if    there    is    not    sufficient 

personal  property  subject  to  levy  found  bv  the  officer,  or  if  upon 

demand   by   the  officer  the  defendant  fails  to  produce  sufficient 

property,    the    officer    must    immediately    arrest    the    defendant 

When  arrested,  the  defendant  must  be  conveyed  to  the  common 

jail   of  the  county   wherein  the  district  where   the  judgment  is 

entered  is  situate,  and  there  kept  in  custody  until  the  execution, 

with  costs,  is  paid,  or  he  is  discharged  by  due  course  of  law. 

This  i8  the  last  sentence  of  former  I  146,  amended.  S  146  orlsimllr 
reTised  from  Code  of  Civ.   E*ro.,  ||  484,  2987. 

I  187.  The  same^aa  affected  hy  Joinder  of  emiuteu  af 
action. 

When  a  cause  of  action  for  which  a  defendant  may  be  arrested 

was  united  with  a  cause  of  action  for  which  a  defendant  may 

not  be  arrested,  an  execution  against  the  person  of  the  defendant 

cannot  he  issued  upon  the  judgment  unless  it  appears  that  the 

judgment  was  rendered  solely  upon  the  cause  of  action  for  which 

he  might  hare  been  arrested. 

Former  |  272  amended  in  form.  I  272  originally  rerlaed  trouk  I*.  18SS, 
eh.  410,   I   1401. 

i  138.  Rene^val  of  execution. 

At  the  request  of  the  judgment  creditor  an  execution  may  be 

renewed  before  the  expiration  of  the  twenty  days  by  the  word 

**  renewal "  being  written  thereon  with  the  date,  and  subscribed 

by  the  clerk  of  the  court.     Such  renewal  has  the  same  effect  as 

an  original   issue,   and  may  be  repeated  as  often  as  necessary. 

If  an   execution   is   returned    unsatisfied,   others   may   be  issued 

on  like  request  from  time  to  time  until  the  judgment  is  satisfied. 

Ii^ormer  |  273  amended  in  form.  I  273  orislBallr  rerlied  from  L.  18^ 
ch.  410,  I   1402. 
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i  X9B,  Judsmeiit  And  exeontloa  In  imwor  of  ^rnce  earners. 

In  an  action  by  n  journeyman,  laborer,  or.  other  employe'-* 
whose  employment  answers  to  the  general  description  of  wa^re 
earner,  for  services  rendered  or  wages  earned,  if  the  plaintiff 
recovers  a  judgment  for  a  sum  not  exceeding  one  hundred  dol- 
lars, exclusive  of  costs,  and  the  action  was  brought  within  three 
months  after  the  cause-  of  action  accrued,  no  property  of  the 
defendant  is  exempt  from  levy  and  sale  on  execution:  and  if 
the  execution  is  returned  wholly  or  partly  unsatisfied,  the  clerk 
must  upon  the  application  of  the  plaintifif,  issue  an  execution 
a^rainst  the  person  of  the  defendant  for  the  sum  remaining  un- 
collected. A  defendant  arrested  in  such  a  ca.se  must  be  actually 
confined  in  the  jail  and  is  not  entitled  to  the  liberties  thereof, 
but  must  be  discharged  after  having  been  so  confined  for  fifteen 
days.  After  his  discharge  another  execution  against  his  person 
shall  not  issue  upon  the  judgment,  but  the  judgment  creditor 
may  enforce  the  judgment  against  his  property.  This  section 
shall  apply  whether  the  defendant  be  male  or  female. 

Fbrmer  |  274  amended,  f  274  amended  by  L.  1907.  ch.  425;  originally 
revised  from  L.  1882.  ch.  410.  |  1405.  Limit  of  amonnt  of  judgment  in- 
creased  to  $100.  and  of  time  to  three  ntonthH,  and  section  made  applicable 
to  female  employer. 

S  140.  Time  limit    of  execution. 

A  defendant  cannot  be  arrested  nor  can  his  property  be  sold 
on  execution  after  twenty  days  from  its  issue  or  renewal,  but 
property  levied  on  within  twenty  days  may  be  sold  after 
renewal. 

Former  |  275.     Originally  revised  from   L.    1882.  cb.   410.   |   1406. 

f  141.  Liiabillty  of  mamhal  to  execntion  creditor. 

A  marshal  is  liable  to  an  execution  creditor  for  the  amount 
of  the  execution  in  the  following  cases: 

1.  Where  he  suffers  the  twenty  davs  to  elapse  without  making 
a  true  return  of  the  execution  and  filing  the  same  with  the  clerk 
of  the  court,  and  paying  to  him  or  to  the  party  entitled  thereto 
the  money  collected  thereon. 

2.  Where  he  wilfully  or  neglently  omits  to  levy  on  property 
of  the  defendant,  or,  if  the  defendant  is  liable  to  arrest,  to  arrest 
and  imprison  him  within  the  twenty  days,  or,  haviui^  arrested  the 
defendant,  fails  to  commit  him  to  the  county  jail  within  the 
twenty  days. 

Former   S   276   amended  in   form.     |   276  originally  revised   from   L.    1882, 
cb.  410.  I  1407. 

}142.   [Am'd,  1916.]    Return  of  ezeentloii  and  satisfaction 
Jndvment.' 

1.  Judgments  of  this  court  may  be  satisfied  and  discharged 
and  the  record  thereof  cancelled  in  the  same  manner  as  judg- 
ments of  the  supreme  court,  except  as  otherwise  provided  in 
this  section. 

2.  If  no  execution  has  been  issued  to  a  marshal  and  no  tran- 
script of  the  judgment  has  been  filed  in  the  oflice  of  a  county 
clerk,  the  judgment  may  be  satisfied  by  depositing  with  the  clerk 
of  the  court  in  the  district  where  the  judgment  is  entered  the  full 
amount  due  on  the  judgment,  with  interest  to  the  date  of  deposit; 
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whereupon   the  clerk   mttst   mark   the   reeord   of   the   jndgiiMBt 

satisfied. 
Subd.  2  flm'd  by  U  1910.  ch.  50$,    in  efTert  Maj  11,   191«. 

3.  When  a  transcript  of  a  judgment  has  been  filed  in  the  office 
of  a  county  clerk  and  no  execution  has  been  issued  to  a  sherifF, 
the  judgment  may  be  satisfied  by  depoaitinf?  with  the  said  county 
clerk  the  full  amount  due  on  the  judgment,  with  interest  to  the 
date  of  deposit,  accompanied  by  a  certificate  of  the  Bheri£f  of  the 
same  county,  dated  on  the  day  of  deposit,  that  no  execution  upon 
the  Judgment  is  in  his  hands;  whereupon  the  said  ooantx  clerk 
shall  cancel  and  discbarge  the  docket  of  the  judgment. 

Subd.  3  ani'd  by  h.  1»1G,  ch.  508,  in  effect  May  II,  1810. 
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TITLE  VilL 

Clerks  and  MarshalB. 

Article  1.  Clerks. 

2.  Marshals. 

ARTICLB  FIRST. 

Clerks. 

Sec.  143.  Duties  of  the  clerk. 

144.  Destruction  of  records  and  papers. 

f  143.  Dntlea  of  the  clerk. 

The  clerk  in  each  district  shall: 

1.  Exercise  the  powers  imposed  and  perform  the  duties  con- 
ferred upon  him  by  this  act  and  the  rules  and  the  resolutions 
of  the  board  of  justices,  and  those  usually  appertaining-  to  his 
office;  and  in  the  exercise  of  such  powers  and  the  performance 
of  such  duties,  conform  to  the  directions  of  the  court. 

2.  Keep  the  seal  of  the  court  and  affix  it  to  such  papers  and 
documents  as  he  may  be  required  to  certify. 

3.  Keep  a  docket  book  in  such  manner  as  the  rules  may  pre- 
scribe, and  all  other  records  and  proceedings  of  the  court,  and 
act  as  custodian  of  all  documents,  books  and  records. 

4.  Keep  the  office  open  for  the  transaction  of  business  during 
the  hours  designated  by  the  rules  and  resolutions  of  the  board 
of  justices. 

5.  Attend  the  sittings  of  the  court,  administer  oaths,  receive 
verdicts  of  juries,  and,  in  a  proper  case,  adjourn  causes,  or,  when 
no  Justice  appears,  adjourn  causes  to  the  next  judicial  day. 

0.  Assume  charge  and  control  of,  and  be  responsible  for,  the 
Sreneral  conduct  of  the  business  of  his  office  and  for  the  faithful 
di«9charge  of  the  duties  of  the  deputy  and  assistant  clerks  and 
other  officers  connected  with  the  court. 

7.  Collect  and  receive  all  the  fees,  and  account  for  and  pay 
the  same  into  the  city  treasury  monthly,  under  oath,  on  the  nrst 
day  of  each  and  every  month  or  within  three  days  thereafter, 
which  account  shall  contain  the  title  of  each  case  and  the 
amount  of  fees  received  therein;  and  the  salary  of  such  clerk 
shall  not  be  paid  until  he  shall  have  so  accounted  and  paid. 
He  shall  perform  no  service  until  he  shall  have  received  the 
legal  fees  therefor. 

8.  Deliver  to  his  successor  in  office  the  official  seal  and  all 
papers,  books  and  records  on  file  in  his  office. 

This  section  Inclodes  former  If  282-287.  f  2$2  ametided  by  L.  1904,  ch. 
682;  orltfinalljr  revised  from  L.  1883.  ch.  410,  |  1428.  |  283  orfginallr  r0tlaed 
ftott  L.  im,  ch.  410,  f  1429.  If  284-287  ortglnally  revised  front  L.  1882, 
cfe.  410.  fl  1400-1412. 

I  144.  DestmctloB  of  records  and  paper*. 

The  board  of  justices  may  by  resolution  direct  the  clerk  of 
a  court  to  .dostroy  any  records  or  papers  deposited  or  filed  in 
his  office  which  may  be  considered  as  no  longer  necessary. 
New.     Adapted  from  Cknle  GIt.  Pro.,   f  839-a. 
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ARTICI^  SBGOim. 

Marshals, 

Sec  146.  Marshab   to   continae   in   office;    appolntiftent    of    tbeir    si 
Tacancies. 

146.  BoDd  of  marshal. 

147.  ActloD  CD  marshal'a  bond. 

148.  Filing  of   transcript  of  Judgment  with  dtj  clerk;   redndng  bond. 

149.  Keducing  l>ond  on  payment. 

150.  Mayor  to  compel  renewal  of  marshars  bond;  removal  of  wfiiy^ff] 

151.  General  powers,   duties  and   liabilities  of  nuralials. 

152.  Removal  and  suspension  on  charges. 

153.  Payment  of  money  received  by  marshals. 

f  148.   Marahals    to    continae    In    olllce;    appoiBtment    •# 
tlieir  amcceaisorfli  -raeancien. 

The  marshals  of  the  city  of  New  York  in  office  when  thU 
act  shall  take  effect  shall  continue  to  hold  office  until  the  end 
of  their  respective  terms.  The  successors  of  said  marshals  s^ball 
be  appointed  by  the  ma^or  of  said  citj^  for  terms  of  six  years. 
No  person  shall  be  appointed  a  marshal  in  a  borough  of  whicli 
he  is  not  a  resident.  The  removal  of  a  marshal  from  the  boronjrii 
in  and  for  which  he  was  appointed  shall  vacate  his  office,  if 
a  vacancy  in  the  office  of  marshal  shall  occur  othervrise  than 
by  the  expiration  of  a  term,  the  person  appointed  to  fill  sndi 
vacancy  shall  hold  office  for  the  unexpired  term  of  the  marshal 
whom  be  succeeds. 
Supersedes  ||  1425  and  1427  of  the  Greater  New  York  Charter. 

I  146.  Bond  of  marshal. 

1.  No  marshal  shall  be  permitted  to  enter  upon  the  dnties  of 
his  office  until  he  shall  have  given  a  bond  ^s  herein  prescribed. 
The  bond  shall  be  executed  by  the  marshal  with  two  sufficient 
sureties,  who  shall  be  residents  of  the  city  of  New  York  and  each 
of  whom  shall  be  the  owner  of  real  estate  therein  of  the  value  of 
double  the  penalty  of  the  bond,  which  shall  be  the  sum  of  three 
thousand  dollars.  The  bond  shall  provide  that  the  marshal  and 
the  sureties  shall  jointly  and  severally  answer  to  the  city  of 
New  York  and  any  persons  that  mav  complain,  for  the  true 
and  faithful  execution  by  .such  marshal  of  the  duties  of  hi^ 
office.  The  bond  shall  be  submitted  for  approval  to  a  justice 
of  the  court  in  the  district  in  which  the  marshal  was  appointed: 
and  such  justice  shall  have  power  to  require  that  the  sureties 
justify  before  him  within  five  days  after  the  bond  shall  have 
been  submitted,  and  shall  approve  or  reject  the  bond  within 
five  days  thereafter.  When  so  approved,  the  bond  shall  be  filed 
with  the  city  clerk  of  the  city  of  New  York. 

2.  The  bond  must  be  executed,  approved  and  filed  within  thirty 
days  after  the  appointment  of  the  marshal  or  he  shall  be  deemed 
to  have  declined  his  appointment  and  another  person  shall  be  ap- 
pointed in  his  place. 

Former  |   2ft4  and  former  |   301   amei)>d.     |i   294,   801   ort«lna11r  rerbvd 

IS'S.nh   ^^o^'n/**-    i^^'    »*    ^'^^'    *•<>«•      '^^"t   of   bond    lS««iJed    mm 
*2.000  to  13,000,  and  approval  by  a  jvatice  r«qalred.  Instead  of  approTal  by 

Former  *|  293  is  omitted. 

I  147.  Action  on  marshal**  bond. 

An  action  upon  the  bond  of  a  marshal  may  be  brought  and 
prosecuted  to  judgment  in  this  court,  upon  leave  obtained  from 
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a  justice  of  this  conrt,  accordiDg  to  the  provisions  relating  to  an 
action  in  the  supreme  court  by  a  private  person  upon  an  offlcial 
bond. 

Supenedefl  former  f  |  295,  206.     See  Code  of  CIt.  Pro.,  f  1880  et  seq. 

There  Is  no  reason  why  a  party  mnst  first  recover  Judgment  against  tb« 
marshal  and  have  execution  returned  and  then  obtain  leave  to  sue  on  .the 
bond,    as   required   by  former  ||   295,   296. 

Kormer  i  297  omitted  because  covered   by   new  |   134. 


I  148.  Pllinar  of  transoript  of  Jadsmeitt  with  city  olerki 
r«diicins  bond. 

Upon  the  filing  with  the  city  clerk  of  a  transcript  of  a  judg- 
ment on  the  bond  of  a  marshal,  the  city  clerk  shall  make  a 
memorandum  on  the  bond  of  the  time  when  and  the  court 
TT hereby  such  judgment  was  rendered  and  the  amount  thereof, 
and  he  shall  be  entitled  to  a  fee  of  fifty  cents  therefor,  which 
the  court  rendering  the  judgment  shall  have  power  to  include 
therein:  and  the  bond  shall  be  reduced  by  the  amount  of  the 
judgment. 

Former  |   298  amended,     f   298  originally  revised  from   L.   1882,   eh.   410, 
f  1704. 

S  149.  Redaclns  bond^  on  payment. 

Whenever  the  sureties  of  the  marshal  shall  pay  the  amount  for 
which  the  action  on  the  marshal's  bond  is  brought,  and  the  costs 
and  disbursements  incurred  therein,  or  any  part  thereof,  they 
shall  be  entitled  to  have  such  sum  credited  upon  the  bond  upon 
presenting  to  the  city  clerk  the  affidavit  of  the  plaintiff  or  his 
attorney  m  such  action,  acknowledging  the  payment;  whereupon 
such  clerk  shall  endorse  the  payment  on  the  bond  and  the  bond 
shall  be  reduced  by  the  amount  so  paid. 

Former  |  299  amended,     f   299  originally  revised   from   L.   1882,   ch.   410, 
f   170S. 

I  160.  Mayor   to   compel   rene^val   of   marshar»   bond;   re- 
oval  of  marshal. 


Whenever  judgment  shall  be  rendered  on  the  bond  of  a  mar- 
shal, or  the  bond  shall  be  reduced  as  provided  in  the  last  preced- 
ing section,  the  citv  clerk  shall  report  the  fact  to  the  mayor. 
If  the  amount  of  the  judgment  is  ec^ual  to  or  greater  than  the 
amount  of  the  bond  the  mayor  shall  direct  the  marshal  to  furnish 
a  new  bond;  or,  if  the  amount  of  the  judgment  is  less  than  the 
amount  of  the  bond,  or  in  case  of  a  reduction  thereof,  the 
mayor  shall  direct  the  marshal  to  furnish  an  additional  bond 
in  the  penal  sum  of  double  the  amount  of  the  judgment  or  the 
reduction.  If  the  marshal  fails  to  comply  with  such  direction 
within  ten  days  after  notice  thereof,  he  shall  be  removed  from 
office. 

Former   i   300  ameqded.     f   300  originally  revised   from   L.   1882,   ch.   410, 
f  1707.     ProviMlon  &»  to  su8i)enHlon  of  marnhal  omitted. 

f  161.  General  poTvern,  dntles  and  liabilities  of  marshals. 

The  authority  of  a  marshal  extends  throughout  the  city  of 
New  York.  Except  as  otherwise  prescribed  in  this  act  or  in  the 
rules,  every  execution,  orcier  of  arrest,  waraut  of  attachment, 
requisition  to  replevy,  warrant  of  seizure,  or  other  mandate  of 
the  court  shall  be  served  and  executed  by  a  marshal,  and  all 
provisions  of  law  relating  to  the  powers,  duties  and  liabilities  of 
sheriffs  in  like  cases  and  in  respect  to  the  taking  and  restitution 
of  property,  shall  apply  to  marshals.     Every  marshal  shall  keep 
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a  record  of  his  official  acts  in  such  manner  as  shall  be  preeoribed 
by  the  board  of  Justices. 

Former  II  302-305  ami^nded  and  combined,  fl  302.  304  orl^oallf  rpTiapd 
from  L.  1882,  ch.  410,  If  1709,  1711;  ff  303,  309  new  in  fonnernktmirlfKl 
Court  Act.  Serrlce  of  summons  (|  22)  or  of  a  subpoena  (|  98)  need  not  be 
made  by  a  marshal. 

I  152.  Removal  and  «aspeiaslon  ob  chargres. 

The  mayor  may  remove  any  marshal  for  cause,  provided  that 
written  charges  are  first  filed  with  the  mayor,  and  that  the  mar- 
shal be  given  due  notice  thereof  and  be  afiforded  an  opportunity 
to  be  heard;  and  the  mayor  may,  in  his  discretion,  aaspend  said 
marshal  from  the  performance  of  his  official  dnties  pending  a 
hearing  upon  the  charges.  Upon  charges  being  preferred  againat 
a  marshal  by  a  justice  of  the  municipal  court,  the  mayor  shall 
forthwith  cause  notice  of  suspension  oe  the  marshal  to  be  served 
upon  him,  and  the  marshal  shall  thereupon  remain  suspencied 
until  the  hearing  and  determination  of  the  charges.  The  mayor 
may,  in  his  discretion,  delegate  to  the  secretary  to  the  mayor  the 
power  and  duty  of  hearing  the  evidence  to  be  produced  upon  the 
said  hearing,  and  in  such  case  the  said  secretary  shall  have  the 
power  to  issue  subpoenas,  administer  oaths  and  take  the  evidence 
and  shall  submit  the  same  to  the  mayor  who  shall  forthwith 
make  a  determination  thereon,  which  shall  have  the  same  forct 
and  effect  as  if  the  evidence  had  been  taken  before  the  mayor  in 
person. 

Former    |   306   amended   la   form.     |    306   amended   by  U    1904,   du   M4; 
originally  revised  from  1901,  cb.  466,   f   1429. 

f  153.  Payment  of  money  received  by  marahakla. 

Within  five  days  after  a  marshal  shall  have  collected  or  re- 
ceived any  money  upon  any  process  of  the  court,  he  shall  pay 
the  same,  less  his  lawful  fees  and  disbursements,  to  the  person 
entitled  thereto,  or  to  his  attorney,  or  to  the  clerk  of  the  court 
in  the  district  from  which  such  process  was  Issued.  "Tpon  his 
failure  to  do  so  he  may  be  proceeded  against  as  for  a  contempt. 
The  clerk  of  the  court  with  whom  such  money  Is  deposited  shall 
pay  the  same  on  demand  to  the  person  entitled  thereto  or  to  his 
attorney. 

Former   |   807  amended   in  form.      |    307  amended  by  U    1905,   di.  2S8; 
L.   1910,  ch.  940;  new  in  former  Municipal  Court  Act. 
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TITLE  IX. 
Appeals. 

Sec.  154«  Judgmento   and  orders  appealable. 

155.  Review  of  Intermediate  orders. 

156.  TlOie  to  appeal. 
JL37.  Notice  of  appeal. 

1 58.  Supplying  omlsaiona ;  amendments. 
15d.  Stay  of  execatlon  pending  appeal. 

160.  Bxceptlou  to  and  Justltlcatlou  of  sureties.  , 

161.  Settlement  of  ctae  and  return  on  appeal. 

162.  Death  of  party. 

163.  lU^mittltur  and   return  of  papers. 

f  154.  Jiid|riiattiit»  and  ordern   appealable. 

A  party  aggrieved  may  appeal  to  the  supreme  court,  except 
when  the  judgment  or  order  or  final  order  was  rendered  or  made 
upon  his  default  from 

1.  A  judflrnient  in  an  action; 

2.  A  final  order  iu  a  Special  proceeding; 

^  An  order  granting  or  denying  a  new  trial; 

4.  An  order  granting  or  denying  a  motion  to  open  a  default 
UPd  to  vacate  a  jud^ent  entered  thereon; 

.5.  An  order  granting  or  denying  a  motion  to  vacate  a  judg- 
ment or  a  final  order  upon  the  ground  that  the  judgment  was 
rendered  or  the  final  order  made  without  service  of  summons  or 
process; 

6.  An  order  granting  or  denying  a  motion  to  discharge  a  de- 
/epdant  from  arrest,  or  an  order  granting  or  denying  a  motion 
to  vacate  or  modify  a  warrant  of  attachment  or  a  requisition  to 
replevy  or  a  warrant  of  seisure; 

7.  An  order  sustaining  or  overruling  an  objection  taken  to  a 
plea<}ing  as  prescribed  in  sections  eighty-eight  and  eighty-nine  of 
this  act,  provided  that  leave  to  appeal  be  granted  either  by  the 
Justice  who  made  the  order  or  by  a  justice  of  the  appellate  court; 

8.  An  order  which  the  court  had  not  the  power  to  make. 

Partly  nev,  partly  taken  from  former  ff  257,  310  and  from  Coda  of  Civ. 
Pro.,  fl  1204,  1347.  |  267  amended  by  L.  1910,  cb.  538;  new  In  former 
Municipal  Court  Act,  {  310  amended  by  L.  1907,  ch.  664:  L.  1910,  cfa. 
538;  L.  1913.  cb.  386;  originally  revised  from  L.  1901.  cb.  466,  {  1377. 
ProvisloDS  in  former  f  310  relating  to  tbe  appellate  term,  Its  clerk  and 
attMidants,  omitted  and  embraced  In  propocied  amendments  to  tbe  Code  of 
ClTll  Procedofe  and  tbe  Judiciary  Law  (see  Appendix) ;  parts  relating  to 
^•dgment  on  apfieal  omitted  because  covered  by  Code  of  Civ,  Pro.,  |  1317 ; 
H^rti)  transferred  to  |i  155,  156. 

I  156.  ReTleiv   of  Intermediate  orders* 

An  appeal  taken  from  a  Judgment  or  final  order  brings  up  for 
review  an  Intermediate  order  which  is  specified  in  the  notice  of 
appeal  and  necessarily  affect.s  the  Judgment  or  final  order  and 
bas  not  already  been  reviewed  upon  a  separate  appeal. 

An  order  made  after  Judgment  or  final  order  is  deemed  to  have 
lieen  made  in  the  action  or  special  proceeding  within  the  meaning 
of  this  section. 

Part  of  former  I  310  with  addition  based  on  Code  of  Civ.  Pro.,  I  1347. 
S  310  amended  by  L.  1907.  eh.  664:  T..  1910.  ch.  538;  L.  1913,  ch.  386; 
orlgloaUy  revised  from  L.   1901,  cb.  466,  |   1377. 

I  150.  Time  to  appeal. 

An  appeal  must  be  taken  within  twenty  days  after  the  entry 
of  the  judgment  or  order  or  final  order.   The  right  to  review  ao 
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Intermediate  order  is  not  affected  by  the  expiration  of  the  time 
within  which  a  separate  appeal  therefrom  might  hare  been  taken. 

Part  of  former  |  311  amended  In  form.  |  311  amended  by  L.  1904,  ch. 
598;  L.  1908,  ch.  22;  originally  reTlsed  from  Code  of  CiT.  Pro..  |  SOM^ 
The  part  of  former  |  311  relating  to  appeals  from  Judgments  rendned  ^thurt 
■errice  of  process  has  been  omitted. 

I  167.  Notice  of  appeal. 

An  appeal  is  taken  by  filing  with  the  clerk  of  the  court  in  the 
district  where  the  judgment,  order  or  final  order  is  entered,  a 
written  notice  of  appeal,  subscribed  by  the  appellant  or  by  his 
attorney,  and  the  clerk  shall  give  notice  thereof  to  the  respondent 
or  his  attorney  in  the  manner  prescribed  by  the  rules. 

Part  of  former  |  311  amended.  I  311  amended  by  L.  1904,  ch.  598:  L.  1908, 
ch.  22;  originally  reviaeu  from  Code  of  CIt.  Pro.,  f  3046.  Practice  etaaced. 
Deposit  of  costs  abolished.  Section  supersedes  former  i  312  relation  ta 
service  of  notice  of  appeal. 

f  168.  Supply Inar  onalnslons)  amendments. 

Defects  or  omissions  in  the  proceedings  necessary  to  perfect  an 
appeal  or  to  stay  execution  of  the  judgment,  final  order  or  order 
appealed  from  may  be  supplied,  or  amendment  of  such  proceed- 
ings may  be  granted,  by  the  appellate  court  in  like  manner  as 
though  the  appeal  were  taken  from  a  judgment,  final  order  or 
order  of  the  supreme  court. 
Supersedes  former  |  313  and  adopts  Code  of  Civ.   Pro.,   f   1303. 

f  ISO.   Stay  of   execntlon   pending  appeal. 

1.  The  appellant  may  stay  execution  by  filing  with  the  clerk 
and  serving,  as  hereinafter  provided,  a  written  undertaking  exe- 
cuted by  one  or  more  sureties  approved  by  a  justice  of  the  court, 
to  the  effect  that  if  the  appeal  is  dismissed,  or  if  judgment  ii 
rendered  against  the  appellant  in  the  appellate  court  and  an  exe- 
cution is.sued  thereon  is  returned  wholly  or  partly  unsatisfied,  the 
sureties  will  pay  the  amount  of  the  judgment  or  the  portion 
thereof  remaining  unsatisfied,  not  exceeding  a  sum  specified  in 
the  undertakhig,  which  must  be  at  least  one  hundred  dollars,  and 
not  less  than  twice  the  amount  of  the  judgment:  or,  if  the  judg- 
ment is  for  the  recovery  of  a  chattel,  that  the  sureties  wOf  pay 
the  value  of  the  chattel  together  with  costs  and  the  damages,  if 
any,  awarded  by  the  judgment.  If  execution  has  been  issued. 
the  service  upon  the  sneriff  or  marshal  of  a  copy  of  the  under- 
taking, certified  by  the  clerk  or  accompanied  by  an  affidavit  show- 
ing that  it  is  a  copy  thereof  and  that  the  original  has  been  duly 
filed,  stays  further  proceedings  under  the  execution,  subject  to 
the  provisions  of  the  section  next  following. 

2.  In  lieu  of  an  undertaking,  the  appellant  may  stay  executioo 
ty  depositing  with  the  clerk  a  sum  of  money  equal  to  the  amount 
of  the  judgment,  with  interest  thereon  for  one  year,  and  fifty 
dollars  in  addition. 

Former  |  314  amended;  last  sentence  of  former  i  316  added  and  fint 
sentence  thereof  omitted  as  unnecessary.  ||  314,  816  orlglDallj-  revlaed  ttxm 
Code  of  Civ.  Pro.,  S|  3050,  3051.  Subdivision  2  la  new.  See  Code  of  Chr. 
Pro.,   IS   130B,   1311. 


I  160.  Exception   «4»   and   Jnntification   of  anretli 

The  respondent  or  his  attorney  may,  within  five  days  after 
notice  by  tho  clerk  of  the  filing  of  the  undertaking,  serve  upon 
the  appellant  or  his  attorney  a  written  notice  thatne  excepts  to 
the  sufficiency  of  the  sureties.  Within  five  days  thereafter,  the 
sureties,  or  other  sureties  in  a  new  undertaking  to  the  same  ef- 
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feet,  must  justify  on  at  least  three  days'  notice^  before  the  court 
in  the  district  in  which  the  judgment  was  rendered.  The  court 
must  endorse  upon  the  undertaking  or  a  copy  thereof  its  allow- 
ance or  rejection  of  the  sureties.  If  the  sureties  fail  or  refuse  to 
justify  after  service  of  the  notice  of  exception,  the  respondent 
may  proceed  as  if  no  undertaking  had  been  executed. 

Former  f  816  amended  so  as  to  avoid  the  rule  that  when  the  sureties  fall 
to  Justify  they  are  relieved  from  liability  unless  the  exception  be  withdrawn. 
I  315  orl^nally  revised  from  Code  of  Civ.  Pro.,  |  1335.  Manning  ▼.  Gould, 
90  N.  Y.  476;  Zwecker  v.  Levlne,  185  App.  Dlv.  432. 

f  161.  Settlement  of  case  and  return  on  appeal. 

1.  When  an  appeal  has  been  taken  as  herein  prescribed^  the 
stenographer's  onsinal  transcript  of  minutes  must  be  furnished 
to  the  clerk  within  ten  days  after  the  fees  therefor  have  been 
paid.  Immediately  upon  receiving  such  minutes  the  clerk  shall 
cause  notice  of  that  fact  to  be  sent  to  the  attorney  for  the  ap- 
pellant, or  to  the  appellant  if  he  has  not  appeared  by  attorney. 
The  appellant  or  his  attorney  shall  then  procure  the  case  to  be 
settled  on  a  written  notice  of  at  least  three  days  to  the  clerk  and 
to  the  attorney  for  the  respondent  or  to  the  respondent  if  he  has 
not  appeared  by  attorney,  returnable  before  the  justice  who  tried 
the  case.  The  clerk  must  thereupon  make  a  return  to  the  appel- 
late court,  which  must  contain  the  summons  or  precept,  plead- 
ings, evidence  and  judgment  or  final  order  and  all  other  necessary 
papers  and  proceedings,  and  have  annexed  thereto  the  opinion 
of  the  court,  if  any,  and  the  notice  of  appeal.  The  justice  before 
whom  the  case  was  tried  shall  within  five  days  from  the  date  of 
the  submission  to  him  of  the  case  on  appeal,  settle  the  case  and 
endorse  his  settlement  on  the  return.  The  clerk  must  thereupon 
cause  the  return  to  be  filed  with  the  clerk  of  the  appellate  court. 
After  a  justice  is  out  of  oflice  he  may  settle  the  case  in  any 
action  or  proceeding  tried  before  him  and  may  be  compelled  by 
the  appellate  court  so  to  do. 

2.  Where  no  testimony  was  taken  and  a  settlement  of  a  case  is 
not  required,  the  return  shall  be  made  by  the  clerk  forthwith  upon 
filing  the  notice  of  appeal.  Such  return*  shall  contain  the  judg- 
ment,  order  or  final   order   appealed   from   and   all   the  original 

Sapers  upon  which  the  judgment,  order  or  final  order  was  ren- 
ered  or  made,  duly  authenticated  by  the  certificate  of  the  clerk 
having  the  custody  thereof,  or  copies  thereof  duly  certified  by 
such  clerk,  and  shall  have  annexed  thereto  the  opinion  of  the 
court,  if  any,  and  the  notice  of  appeal. 

8.  Upon  an  appeal  from  an  order  granting  or  denying  a  motion 
for  a  new  trial,  upon  the  ground  of  fraud  or  newly  discovered 
evidence,  the  stenographer's  minutes  of  the  trial  shall  be  included 
in  the  return  of  the  clerk  and  the  provisions  of  subdivision  one  of 
this  section  shall  apply  to  such  an  appeal. 

Supersedes    former    S|    317-319.      Justice   required    to   settle   the   case  only. 
Subdivision   2    Is   intended   to   adopt   and   extend   the   practice   established   by 
.Outtenbergh  v.  Genovese,   121   N.  T.  Supp.  612. 

f  102.  Deatli  of  party. 

When  a  party  dies  before  an  appeal  has  been  taken,  or  when  a 
party  to  an  appeal  dies  before  the  appeal  is  heard,  the  proceedings 
after  his  death  shall  be  governed  by  the  provisions  applicable  to 
similar  cases  in  the  supreme  court,  and  an  order  substituting  the 
proper  representative  of  the  deredent  as  a  party  may  be  made  on 
application  by  the  survivor  or  by  such  representative,  on  notice. 
SuperMdea  former  |f  820-822.     See  Code  of  Civ.  Pro.,   ||  1297-1299. 

1671 


THE  MUNICIPAL  COURT  COPE. 

S  1€3«  Remlttltar  ftnd  retarn  of  papers. 

The  judgment  or  ordt^r  of  the  appellate  court  must  be  remitted 
i'or  enforcement  to  the  court  below;  and  the  clerk  of  the  appellate 
court  shall  return  to  the  clerk  of  the  court,  in  the  district  from 
which  the  appeal  was  taken,  all  the  papers  upon  which  the  ap- 
peal was  heard. 

Former  |  327  amended  in  form,     i  327  new  in  former  Uunicipal  Court  Act. 
See  Code  of  Civ.  Pro.,   ||   104.   8104. 

NoTB  TO  TiTim  IX. —  The  following  former  sections  of  the  act  have  been 
omitted :  I  323  because  it  relates  to  the  power  of  the  Supreme  Court  and 
is  subatantialljr  covered  by  Code  of  Civ.  Pro.,  |  1323;  {|  324,  825,  beeai 
they  relate  to  the  powers  and  datlra  of  the  Supreme  Court;  |  336. 
covered  by  Code  Civ.  Pro.,  |  1317. 
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TITLE  Z. 
Costa  and  Fms. 

Sec.  164.  Suma  Rllowed. 

165.  No  costs  on  pleft  of  bankruptcy. 

106.  When   defenaant  entitled   to  increaaed  costa. 
167.  Coata  allowed  by  court. 

166.  Coata  In  action  by  working  woman. 

169.  Taxation   of  coata   and  diaburaementa. 

170.  Diaburaementa  allowable. 

171.  ReTlew  of  taxation. 

172.  CoHta  upon  appeal;  amount. 

173.  Fees  payable  to  the  clerk. 

174.  Employee'a  action;  no  feea. 

175.  No  fooK  or  costa  in  atate  and  dty  actlona. 

176.  Witneeaea'  feea. 

177.  Stenographer'a  feea. 

178.  Marabala*  feea. 

i  104.  Samai  allo^ved. 

In  all  actions  there  shall  be  allowed  to  the  preTailing  party,  if 
he  shall  hare  shown  that  he  has  appeared  by  attorney,  the  follow- 
iiiK  sums  as  costs: 

1.  To  the  plaintiff.  Where,  upon  issue  joined  and  after  trial, 
the  plaintiff  recovers  judgment:  For  fifty  dollars  and  iiuder  one 
hundred  dollars,  ten  dollars;  for  one  hundred  dollars  and  under 
two  hundred  dollars,  fifteen  dollars;  for  every  additional  one  hun- 
dred dollars  or  fractional  part  thereof,  fire  dollars. 

2.  To  the  plaintiff.  If  the  defendant  interi)ose8  a  counterclaim 
in  excess  of  plaiutiff^s  claim  and  the  plaintifc  recovers  judgment, 
costs  shall  be  allowed  on  the  amount  of  the  counterclaim  at  the 
same  rate  as  if  it  were  the  amount  of  the  plaintiff's  recovery. 
If  the  counterclaim  is  less  than  the  plaintiff's  claim,  costs  shall 
be  governed  by  plaintiff's  recovery. 

3.  To  the  plaintiff.  Where  the  plaintiff  recovers  judgment  upon 
the  defendant's  failure  to  answer,  costs  shall  be  allowed  at  one- 
half  of  the  rates  prescribed  in  subdivision  one  of  this  section. 

4.  To  the  plaintiff.  For  each  necessary  defendant  served  with 
the  summons  by  a  person  other  than  a  marshal,  one  dollar. 

5.  To  the  plaintifE.  Upon  settlement  after  service  of  summons 
and  before  trial,  plaintiff  shall  be  entitled  to  costs  at  the  rates 
prescribed  in  subdivision  three  of  this  section,  determined  by  the 
amount  of  the  settlement. 

.  6.  To  the  plaintiff.  Upon  settlement  during  or  after  trial  and 
before  entry  of  judgment,  plaintiff  shall  be  entitled  to  costs  at  the 
rates  prescribed  in  subdivision  one  of  this  section,  determined  by 
the  amount  of  the  settlement. 

7.  To  the  defendant.  W^here  the  defendant  recovers  judgment 
after  trial«  costs  shall  be  awarded  to  him  at  the  rates  prescribed 
In  subdivision  one  of  this  section,  based  on  the  plaintiff^s  demand 
in  the  summons,  but  if  the  defendant  recovers  judgment  in  ex- 
cess of  the  amount  claimed  by  the  plaintiff  in  the  summons, 
costs  shall  be  based  on  the  amount  of  the  recovery  of  the  de- 
fendant. 

8.  To  the  defendant.  W^here  the  defendant  recovers  judgment 
on  the  plaintiff's  failure  to  appear,  costs  to  be  awarded  to  the 
defendant  shall  be  one-half  of  those  provided  in  subdivision  seven 
of  this  section. 

9.  To  the  defendant.  Where  the  plaintiff  discontinues  before 
trialf  costs  to  be  awarded  to  the  defendant  shall  be  the  same  M 
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those  |)roTided  in  sabdirision  ei^ht  of  this  section;  and  when 
the  plaintiff  discontinues  during  the  trial  such  costs  shall  be  the 
same  as  those  provided  in  subdivision  seven  of  this   section. 

10.  To  either  party.  Where  no  provision  for  costs  is  otherwise 
made,  the  court,  In  its  discretion,  may  award  a  sum  not  exceed- 
ing ten  dollars. 

11.  If  the  action  is  for  the  recovery  of  a  chattel  or  the  fore- 
closure of  a  lien,  the  amount  of  the  costs  shall  he  fcovemed  by 
the  value  of  the  chattel  or  the  amount  of  the  lien  as  determined 
in  the  judgment  or  claimed  by  the  adverse  party,  as  the  case 
may  be. 

12.  The  costs  provided  for  in  this  section  shall  in  no  event  ex- 
ceed the  sum  of  seventy-five  dollars. 


Superaeden  former  S  332.  f  332  amended  by  L.  1910.  ch.  SS8:  new  li 
former  MunlciiMil  Coart  Act.  BobdiTision  4  new;  when  smnmons  sec^vd  br 
marslml.  see  §  170,  subd.  1. 

i  165.   No  coats   on  plea  of  bankruptcy. 

Where  the  defendant  recovers  jud>jrment  upon  the  defense  of 
bankruptcy,  be  shall  not  bo  entitled  to  costs. 

Former  |  331,  subd.  4.  |  331  originan^r  revised  from  Code  of  CIt.  Pro.. 
I  8075.  Subd.  1  of  former  I  881  unoeceHsarjr ;  aubd.  2  uoneccfi^anr  becaoae 
former  |  2  is  omitted  :  subd.  3  uimeceasary  as  court  must  appoint  Koardlan  In 
any  event  (I  20,  8ubd.  3.) 


I  166,  IVhcn   defendant  entitled  to  Increased   costs. 

The  provisions  applicable  to  increased  costs  to  a  defendant  in 
the  supreme  court  shall  apply  to  this  court,  except  that  the  costs 
recoverable  shall  be  the  amounts  prescribed  in  this  title  and,  in 
addition,  one-half  thereof. 
Supersedefl  former   |   .333.     See   Code  of  CIt.   Pro.,   |   3258. 

I  167.  Costs  alloTved  by  conrt. 

The  court  may.  in  its  discretion,  in  addition  to  the  other  terms 
and  conditions  in  this  act  provided,  impose  costs  not  exceeding 
ten  dollars,  in  the  folio winjf  cases: 

1.  Upon  Krantinf?  or  denying  a  motion. 

2.  ITpon  suntnininf?  or  ovormlinfc  an  objection  taken  to  a  plead- 
ing: as  prescribed  in  sections  eighty -eij?ht  and  eighty-nine  of  this 
act. 

8.  T'^pon  allowing  an  amendment  to  a  pleading. 

4.  Upon  adjournment  of  a  trial. 

SupersedpH   former   If   334-336.     Former   ||   337.   338   omitted   by   resMB  «f 
oml8«lon  of  former  ||  2.    179-186.     Former  |  338  omitted. 

I  108.  Costs  In  action  by  working  vroman. 

In   an   action  brought  to  recover  a  sum  of  mone^  for  wages 

earned  by  a  female  employee,  or  for  materials  furnished  by  her 

in  the  course  of  her  employment  or  in  or  about  the  subject  matter 

thereof,  or  for  both,  the  plaintiff  may,  in   the  discretion  of  the 

court,  be  allowed  the  sum  of  ten  dollars  as  costs  irrespective  of 

any  other  costs  which  she  may  recover;  provided,  however,  that 

if  the  amount  of  damages  re<H)vered  is  less  than  ten  dollars,  she 

may  be  allowed  the  sum  of  five  dollars  as  such  additional  costs. 

Former  |  340  amended  and  the  words  *'  other  than  a  doaie«ctie  •ervant " 
In  tho  BiH'DiHl  Neiiten(H>  Ktruck  out.  |  340  amended  by  L.  1012,  di.  468: 
originally   revised   from   L.    1882,   cb.   410,    |    1424. 

I  109.  Taxation  of  costs  and  dlsbnrscnients. 

Costs,  and  in  addition  thereto,  fees  paid  to  the  clerk  and  the 
prospective  fees  of  the.couDt:^'  clerk  and  the  sheriif,  must  be 
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taxed  by  the  clerk  forthwith  upon  rendition  of  judgment  and  in- 
serted therein.  Other  taxable  disbursements  shall  be  taxed  by 
the  clerk  on  two  days'  notice  to  be  given  by  the  party  entitled 
thereto  to  the  adverse  party.  The  clerk  shall  also  tax  costs 
allowed  by  the  appellate  court  and  shall  enter  all  items  of  costs 
and  disbursements  in  the  docket  book.  All  disbursements  tax- 
able on  notice  must  be  verified  by  affidavit.  The  clerk  must  ex- 
amine all  items  presented  to  him  for  taxation,  and,  before  allow- 
ing any  disbursements,  must  be  satisfied  that  the  items  were 
necessarily  incurred  or  that  the  services  for  which  they  are 
charged  were  necessarily  performed. 
Supersedes  former  H  341,  344. 

f  170.  Dlsbnrsenientfl   alloirable. 

A  party  to  whom  costs  are  awarded  shall  be  allowed  his  neces- 
sary disbursements  as  follows: 

1.  All  fees  paid  to  the  clerk  or  a  marshal,  including  jury  fees. 

2.  The  legal  fees  of  witnesses. 

3.  The  legal  fees  paid  for  a  certified  copy  of  a  deposition  or 
other  paper  recorded  or  filed  in  any  public  office,  necessarily  used 
or  obtained  for  use  on  the  trial. 

4.  The  reasonable  compensation  of  commissioners  for  taking 
depositions. 

5.  Prospective  charges  for  filing  a  transcript  with  the  county 
clerk  and  the  sherifiTs  fees  for  receiving  and  returning  an  exe- 
cution. 

6.  Such  other  reasonable  and  necessary  expenses  as  are  pre^ 
scribed  by  law  or  taxable  by  express  provision  of  law. 

New.  Former  |  330  amplified.  |  330  amended  by  L.  1907,  ch.  220; 
orlsrinally  revised  from  Code  of  CIt.  Pro.,   S  8074. 

f  171.  Re-vie^v  of  taxation. 

Within  ten  daj's  the  clerk's  taxation  may  be  reviewed  by  the 
court  upon  two  days'  notfce.  The  order  must  disallow  any  items 
wrongfully  included  in  the  judgment  or  add  any  items  wrongfully 
omitted  therefrom,  and  direct  that  anj*  sum  so  disallowed  be  cred- 
ited upon  any  execution  or  other  mandate  issued  to  enforce  the 
judgment.  Unless  a  motion  for  review  of  the  taxation  is  asked 
for,  the  clerk's  taxation  cannot  be  questioned  on  appeal. 

Former  |  342  amended.  |  342  new  In  former  Municipal  Court  Act;  sec 
Oode  of  Civ.  Pro.,   ||  3262-3265.     Taxation  now   reviewable  within  ten  days. 

I  172.  Costs  upon  appeal)  amount. 

Costs  upon  an  appeal  may  be  awarded  by  the  appellate  court 
in  its  discretion,  and  if  awarded  shall  be  as  follows: 

To  the  appellant  upon  reversal,  not  more  than  thirty  dollars. 

To  thfe  respondent  upon  afllrmance,  not  more  than  twenty-five 
dollars. 

To  either  party  upon  modification,  not  more  than  twenty-five 
dollars. 

Former  f  346  amended  In  form.  |  346  orifflnally  revined  from  Oode  of  Civ. 
Pro.,  f  3067.  if  324,  34S,  and  provlnlonH  as  to  conta  In  |  810,  are  omitted 
iMcaaae  tbey  relate  to  the  powers  of  the  Supreme  Court. 

I  178.  Fees  payable  to  the  clerk. 

There  shall  be  paid  to  the  clerk  the  following  sums  as  court 
fees  in  an  action,  and  there  shall  be  no  others: 

1.  Upon   filing  summons   with   proof  of   service   thereof,   one 

donar, 

1575 


THE  MUNICIPAL  COURT  CODE. 

2.  Before  or  at  the  beginning  of  the  trial,  as  a  trial  /^,  one 
dollar. 

3.  On  filing  notice  of  appeal,  two  dollars. 

4.  For  issuing  an  order  of  arrest,  a  warrant  of  attachment,  t 
requisition  to  replevy,  or  a  warrant  of  seizure,  one  dollar. 

5.  For  entry  of  judgment  upon  confession,  one  dollar. 

6.  On  demanding  a  trial  by  a  jury  of  six,  three  dollars;  by  a 
jury  of  twelve,  six  dollars. 

7.  For  certifying  a  copy  of  a  paper  on  file  in  the  clerk's  office. 
ten  cents  for  each  folio  of  one  liundred  words,  except  a  return 
on  appeal. 

All  fees  shall  be  prepaid  before  the  service  shall  be  performed. 

Fomipr  I  347  amended  to  conform  to  new  practice.  |  3-17  ortginallr  rfviacd 
from  L.  1882,  oh.  410.  if  1416.  1417.  The  wordB  "  a  requisition  to  npkerj 
or  a  warrant  of  seimre  ^'  are  added  in  subd.  6. 

i  174.  SSniployee*s  aotloni  no  fees. 

When  the  action  is  brought  by  an  employee  against  an  em- 
ployer for  services  performed  by  such  employee,  tbe  clerk  shall 
not  demand  or  receive  any  fees  whatsoever  from  the  plaintiff  or 
his  attorney,  if  the  plaintifif  shall  present  proof  by  his  own  affi- 
davit that  his  demand  is  less  than  fifty  dollars,  that  he  is  a  resi- 
dent of  the  city  of  New  York,  that  he  has  a  good  and  meritorioqs 
cause  of  action  against  the  defendant  and  the  nature  thereof, 
that  he  has  made  either  a  written  or  a  personal  demand  apon 
the  defendant  or  his  agent  for  payment  thereof  and  tha*"  pajment 
was  refused;  provided  that  if  the  plaintiff  shall  d«nand  a  trial 
by  jury,  he  must  pay  to  the  clerk  tne  fees  therefor. 

Former  11  44  and  348  amended  In  form ;  words  "  male  or  female  **  atrsck 
out.  I  44  orlKinally  revlBPd  from  L.  1882.  ch.  410,  |  1416;  L.  18S7,  dL  88T. 
f  348  originally  rcTisod  from   L.    1882.   ch.   410,   f   1416. 

i  175.  No  fees  or  costs  in  state  and  city  actions. 

In  an  action  brought  in  the  name  of  the  people  of  the  state  of 
New  York  by  the  attorney-general*  or  in  the  name  of  the  city  of 
New  York  or  of  any  department,  board  or  officer  thereof,  by  the 
corporation  counsel  of  the  city  of  New  York,  for  the  recovery  of  a 
penalty,  no  fees  shall  be  required  to  be  paid  by  the  plaintiff  to  the 
clerk  and  no  costs  shall  be  taxed  again.st  the  plaintiff:  but  in 
case  such  plaintiff  recovers  Judgment,  the  costs  and  taxable  dis- 
bursements shall  be  included  therein,  and  if  collected  shall  be 
accounted   for. 

This  section  re-enacts  the  subflttnoe  of  fonttM*  f  tO  and  Greater  Ne^  Torfc 
Charter.  |  1384.  |  29  amoodecl  by  L.  1903,  ch.  73;  orlgloallj  reriaed  fnm 
Greater  New  York  Cliarter,   f   1384. 

Former  |  349  omitted  becanso  contained  in  Greater  New  York  Clisrter. 
I   1550. 

Former  t  851,  relating  to  Jnron*  fees,  omitted  becauae  indnded  In  mtw 
§  118,  subd.   1  and   S  121. 

I  176.  ^IVltnesses*  fees. 

Witnesses  in  an  action  or  a  special  proceeding  or  before  a  com- 
missioner or  justice  of  this  court  taking  a  deposition,  are  entitled 
to  a  fee  of  fifty  cents  for  each  day's  attendance. 

Former  |  352  amended.  |  352  originally  reTlaed  from  Code  of  CIt.  Pra.. 
f  I  3318.  3327.  Fee  Increased  to  fifty  cents  and  prorielona  for  mfleage  omittsd. 
(See  new  |  98.) 

i  177.  Stemoffrapl&er's  fees. 

In  all  cases  of  appeal  from  an  order,  final  order  or  jad^ment, 
where  a  transcript  of  the  stenorrapher's  minute^  of  the  testuoony 
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j^iTen  on  trial  or  hearing  becomes  a  necessary  part  of  the  return 

on  appeal,  the  stenographer's  fees  for  making  up  such  transcript 

shall  be  ten  cents  for  every  one  hundred  words  actual  count,  and 

shall  be  paid  in  the  first  instance  by  the  appellant  and  be  taxable 

by  him  as  a  disbursement  on  the  appeal. 

Former  |  353  amended  In  form.  |  353  originally  revised  from  Greater 
New  York  Charter,   |   1367. 

i  178.  Marshals'  fees. 

Fees  shall  be  allowed  to  marshals  as  follows: 

For  serving  a  summons,  precept,  order  of  arrest,  requisition  to 
replevy,  warrant  of  seizure  or  warrant  of  attachment,  on  each 
defendant  served,  one  dollar. 

For  a  copy  of  a  warrant  of  attachment  served  on  a  person  other 
than  the  defendant  and  for  the  making  of  an  inventory  of  the 
property  attached,  fifty  cents. 

For  levying  an  execution  or  selling  under  an  attachment,  five 
cents  for  every  dollar  collected  to  the  amount  of  one  hundred 
dollars,  and  two  and  a  half  cents  for  every  dollar  collected  over 
one  hundred  dollars. 

For  every  mile,  over  one  mile,  one  way  only,  when  serving  an 
order  of  arrest,  requisition  to  replevy,  warrant  of  seizure,  warrant 
of  attachment  or  execution,  six  cents,  to  be  computed  from  the 
clerk's  ofllce  of  the  court  out  of  which  the  mandate  was  issued 
to  the  place  where  it  was  executed; 

For  accompanying  a  party  to  obtain  security  ordered  by  the 
court,  one  dollar  for  each  hour  actuallv  consumed; 

For  taking  the  defendant  into  custody  on  an  order  of  arrest, 
execution  or  commitment,  two  dollars  and  fifty  cents; 

For  serving  a  subpoena,  fifty  cents; 

For  every  levy  actually  maae  by  virtue  of  an  execution,  one 
dollar; 

For  executing  a  warrant  In  a  summary  proceeding  to  recover 
possession  of  real  property,  one  dollar,  and  the  tame  fees  for 
traveling  to  execute  the  same  as  are  herein  allowed  for  execut- 
in||^ other  mandates; 

For  advertising  for  sale  any  property  by  virtue  of  an  execu- 
tion, one  dollar; 

For  each  day's  necessary  attendance  at  such  sale,  one  dollar. 

The  said  marshals  shall  perform  all  other  services  required  of 
them  by  law,  without  any  fees  or  compensation,  and  no  other 
fees,  charges,  or  compensation  shall  be  allowed  to,  demanded  or 
charged  by  them. 

Former  S  854  revised  and  amended.  |  354  originally  revised  from  L.  1882, 
cb.  410,   I   1710.     Former  H  355.   356  are  omitted. 
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TITLE   XI. 
Definitions;  construction  and  eflact  of  act. 

Sec.  1T9.  Definitions. 

18U.  PreMumptlon  of  regularity. 

181.  Savini;  clause. 

182.  ConHtructlon. 

188.  SeotionB  of  code  not  applicaUe. 

184.  Laws  repealed. 

185.  Sbort  title  of  act. 

186.  When  to  take  effect. 

i  179.   Deanltloiks. 

The  follow  ins  words  used  in  this  act  ghall  have  the  meaning 
attached  to  them  in  this  section,  unless  otherwise  apparent  in  tiie 
context: 

1 .  The  word  "  attorney  *'  means  a  duly  licensed  attorney  of  the 
supreme  court  of  this  state. 

2.  The  word  **  district  **  means  a  district  of  the  mnnicipal 
court  of  the  city  of  New  York. 

3.  The  word  "  clerk  "  meaus  the  clerk,  deputy  clerk  or  assist- 
ant clerk  or  their  successors. 

4.  The  word  **  rules "  means  the  rules  duly  adopted  by  the 
board  of  justices. 

Former  {  36)  amended.  |  360  amended  by  L.  1907.  ch.  603;  orislnaOj 
reylaed  fntm  L.  1882,  ch.  410,  |  1437.  MoKt  of  it  covered  by  General  Cos- 
atruction  Law. 

I  ISO.  Presamptlon   of  regxilartty. 

The  provisions  of  this  act  shall  be  liberally  construed  in  further- 
ance of  justice.  The  presumption  of  regularity  shall  attach  to 
the  proceedings,  judgments,  orders  and  final  orders  of  this  court, 
and  every  fair  intendment  shall  be  made  in .  favor  of  its  juris- 
diction, i 
New. 

I  181  •  Sftvlnar  elanse. 

This  act  shall  not  be  retroactive  nor  shall  it  create  a  vacancy 

in  any  office  or  employment. 

Former  |  361  amended.  |  861  originally  reySaed  from  L.  1882,  cfa.  410. 
f  2143.     See  General  Construction  Law,  ||  93.  94. 

S  182.  Conatructlon. 

A  reference,  in  laws  not  repealed,  to  provisions  of  law  incor- 
porated into  this  act  and  repealed,  shall  be  construed  aa  applying 
to  the  provisions  so  incorporated.  In  the  term  "hereinafter  pre- 
scribed," or  words  equivalent  thereto,  used  in  sections  of  the 
Greater  New  York  charter  relating  to  this  court,  which  are  un- 
repealed, the  reference  shall  be  deemed  to  extend  to  this  act. 
Former  |   362  amended.     See  General  Constmctlon  Law,   f  95. 

I  183.  Secttona  of  the  code  not   applicable. 

The   provisions   of   sections   thirty-two   hundred   and   seven  to 
thirty-two    hundred    and    fourteen,   inclusive,   and   section  thirty- 
two  hundred  and  eighteen,  of  the  code  of  civil  procedure,  shall 
not  apply  to  actions  or  proceedings  in  this  court. 
Former  |  868  amended  to  include  Code  of  Civ.  Pro.,  |  8218. 
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I  184.  Laifs  repealed. 

The  laws  or  parts  thereof  specified  in  the  schedule  hereto  an* 
nexed  and  all  acts  amendatory  thereof  or  supplemental  thereto, 
in  force  when  this  act  takes  effect,  are  hereby  repealed. 
Former  |  364.     See  General  Constmctioii  Law,   f  90. 

i  185.  Short  title  of  act. 

The  short  title  of  this  act  shall  be  the  New  York  city  munici- 
pal   court   code. 

Former  |  365  amended. 

I  186.  TITIften  to  take  effect. 

This  act  shall  take  effect  on  the  first  day  of  September,  nine- 
teen hundred  and  fifteen. 
Former  |  366  amended. 

SCHEDULE  OF  LAWS  REPEALED. 


Laws  of 

Chapter 

Section 

1902 

580 

All 

1903 

144 

All 

1903 

156 

All 

1903 

282 

All 

1903 

431 

All 

1901 

93 

All 

1904 

264 

All 

1904 

598 

All 

1904 

625 

All 

1904 

t)82 

...  All 

1904 

735 

All 

1905 

73 

All 

1905 

228 

All 

1905 

513 

AH 

1900 

214 

All 

1907 

220 

All 

1907 

304 

All 

1907 

425 

All 

1907 

451 

All 

1907 

603 

All 

1907 

664 

All 

1908 

22 

All 

1908 

431 

All 

1908 

495 

All 

1909 

468 

All 

1910 

153 

All 

1910 

401 

All 

1910 

538 

All 

1910 

539 

All 

1910 

540 

All 

1910 

641 

All 

1910 

542 

All 

1911 

73 

All 

1912 

468 

All 

1913 

386 

All 

1913 

600 

All 

1913 

692 

All 
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THE  MUNICIPAL  COURT  CODB. 

OF  THE  GREATER  NEW  YORK  CHARTER. 

Section  Section  Section 

1850  1367 

1351  1868  1374 

1852  1859  1878 

1353  1360 

1354  1361  1884 

1355  1362  1425 

1356  1363  1427 

1580 


IMDBZ  TO  TB£  HBW  YOBS  OXTY  HUKXOIPAL  OOtlMf 

OO^E. 

[B«feteiicM  are  to  mgUoiii,1  - 


A.bMid«]unettt  B«nitL 

iurifldiction  in  action  broaght  by  commissioner  of  public  chari- 

ties  or  OTcrseer  of  the  poor 6 

rules  relating  to 8 

Aetioiis. 

commencement 17,  18,  78 

dismissal  for  neglect  to  prosecute 126 

joinder  of  causes 79 

execution  against  person 187 

severance  of  causes 79 

transfer  to  another  district 17 

yenue    17 

AdJo«rnm«iit«. 

when    allowed    • • 96 

Adaalnlstrsttors* 

acti<ma  by  or  against  foreign • 6 


amendment    93 

contents 83 

objections  which  may  be  taken  by 89 

requisites    78 

aervice   83 


amendments  to  perfect 158 

costs 172 

death  of  party,  effect 162 

execution^  stay 159 

filing  notice,  lees. 1 73 

intermediate  orders,  review. 155 

judjpnents 154 

notice 157 

orders • 154 

remittitur  and  return  of  papers 163 

return     161 

settlement  of  case 161 

sureties,  exception  to  and  justification  of .^ •  160 

time  within  which  to  be  taken • X56 

jurisdiction    • • • •••••••••  9 

rules  for  establishment  of  system. •••••••••• 8 

adjournments ••..•••• • •••••••  8g 

bail,  motion  to  reduce • 88 

notice  of  justification • •••.•••••••••••••  86 

rejection ••••«  86 

qualifications   of    • •  89 

detention  of  defendant , 82 

discharge  on  giving  bail  or  making  deposit •  •  84 

on  motion    ._ ^ 3* 

endorsement  of  summons  for  execution  against  the  person....  2!j 

execution  against  the  person  of  defendant 137 

of  judgment,  additional  to -  •  •  I**** 

S7  1581 


INDEX  TO  MUNICIPAL  OOtmT  CODS. 

Ar**«rt  —  Continaed. 

croands    •.' •••••.•...•••.•••••••••••••  M 

judgment  when  defendant  liable. •.•••••••••••••••••••••••  128 

order,  directions  in. ..••••••.••••••••••. ••••••• •••  31 

fees  on  issuing. •..••• •••••••••••••• •  173 

issuance    •• •••••• 6 

serving,  marshal's  fees ..••••• •••••••  178 

papers  to  be  delivered  by  marshal.  •• • 36 

plaintiff  to  be  notified S3 

procedure •••• • •••••••••••••  30 

proceedings  after • •••• ••.  32 

return  of  summons • •  31 

security,  motion  to  increase ••  38 

taking  defendant  into  custody,  marahal'a  feea. • 178 

time  Kmit 140 

wage  earner,  judgment  and  execution  In  favor  of..... 139 

▲suftnlt. 

jurisdiption  •...•••. • ••••••••••••••••••••••  6 

A«almment«  of  JmmtMc^mm 

now    made    •••• ••.••••••••.•• ••c«*  7 

Attftehment. 

bond,  judgment  on •.•..••••••••.•••••••••••••••••  61 

claim  by  third  oerson.  ••.•.•••••.•...••••. ••..  50 

execution  of  juagment.  ••.....•.•• 135 

generally • •• 39^6 

interpleader    .•.•••••••..••  68 

inventory  of  property  attached,  marshal'a  fees 178 

inventory,  service   • •  48 

judgment  when  summons  not  personally  served.. •• 55 

levy,  certificate  of  sale 45 

effect  of 45 

manner  of  making •• •...•..  45 

marshal,  actions  by 47 

property,  certificate  of  defendant'a  interest. ................  46 

inventory    • 43 

reclaimer  of ...•.••..•...•...•••.. 56 

subject  to  levy , .......••  ..•..•••  44 

return   by   marshal  .^ 53 

Security,  motion  to  increase .' ••..  54 

summons,  judgment  when  not  personally  aerved 55 

service    ......^ 48 

supreme  court,  practice  in  applicable • 67 

sureties,  exception  to  and  justification  of 56 

undertaking  by  defendant  to  reclaim  property 49 

by  plaintiff 42 

when  warrant  vacated,  action  on 52 

warrant,  execution    • 43 

fees  on  issuing 173 

grounds  for  granting. 40 

issuance    ■ 6 

issuance   and   contents • 41 

warrant,   service    48 

^marshal's   fees ..•..  178 

vacating   or   modifying ••••..  54 

when  granted ..••.>• •••••^••. ••••••  89 

Attendants. 

rules  for  dutlea. ..•••••••.•••.•••••• •• ••••  o 

Attorney. 

defined *..... 11* 

Ball.  *• 

discharge  of  person  under  arrest.... • 94-3^ 


INDEX  TO  MUNICIPAL  COUET  CODE. 

llAnknipteT* 

no  costs  on  defense  ol« • 165 

BavtstrdT* 

bond,  ictioii  np^n •.••••• ••••••••• 6 

Batterr* 

jurisdiction •••••••••••• •••••••••••  6 

Bills  of  Pftrtieiilar«* 

when  party  may  demand* •••••••••••••• ••••••• 78 


jail    liberties    4 •••••• • 84 

judgment  on  bond  given  in  case  of  attachment 51 

marshals'    146 

actions  -on 147 

filing  transcript  of  judgment 148 

reduction  on  payment  of  judgment. 149 

renewal     • 150 

O. 
CalendJir  Praeti«e* 

rules • A 8 

Ck«ttel«« 

costs  on  recovery ••••• • 164 

interpleader  in  action  to  recover  upon. 27 

irauance  of  warrant  to  seize 6 

iurisdiction  in  action  for  recovery  of 6 

bens  on.  actions  to  foreclose* 70-77 * 

foreclosure,  affidavit    • 72 

application  of  article  4 •  77 

judgment    ., 74 

marshal's    power    under    execution •  • . .  •  76 

reclaimer  of  chattel 76 

sureties,  exception  to  and  justification  of 76 

undertaking    72 

warrant  of  seizure 71 

when  conversion  or  replevin  not  maintainable....  73 

what  deemed 70 

replevin    •  •  57-69 

Otvii  Contemptp, . 

what   to   apply * 13 

Cl«vk. 

defined 170 

duties 143 

rules  for 8 

fees  as  disbursements •••  170 

f generally    178 

egal    : 148 

property,  etc.,  to  deliver  to  successor ••••«••  143 

records  and  papers,  destruction 144 

Code  of  Clvfl  Proeednre. 

sections  not  applicable .••••••••••••••••••••  188 

Cbrnmeiieemeiflit'Of  Aetfon.' 

commencement  of  action •••••••••••••••••••••••  IB 

Cfommlovlcm  to  take  Tenttmoay* 

See  "  TKSTlliOKY." 


Coiiiplafnt« 


requisites 


US8B 


INDEX  TO  MUNICIPAL  OOtmT  CODB. 

Ar**«rt  —  Continaed. 

srounds    ..' ••• •••••••••••••  S> 

Judgment  when  defendant  liable • ••••••••••••  128 

ordcTt  directions  in • •• .•••••••••  SI 

fees  on  issuing.  ..•.••• ••••.••.  ITS 

issuance    •••••• •.••..••  S 

serving,  marshal's  fees .••••.••••••••••••  ITS 

papers  to  be  delivered  by  marshal. ..•.••...•• • 3$ 

plaintiff  to  be  notified •••••••••••••••••  S3 

procedure •••••••• •••••••••••••••••«.•••.  30 

proceedings  after • • 82 

return  of  summons •• • •••...  SI 

security,  motion  to  increase ••..•••  S8 

taking  defendant  into  custody,  marshal's  fees. .«• .••  178 

time  limit •••....  140 

wage  earner,  judgment  and  execution  in  favor  of* •••  139 

▲sUftlllt. 

jurisdiption  ..••••••••••••••• ••. ••••••••  6 


Aaalmments  of  Jwsttec** 

now    made     •••• ••• ••••••••••••••••••.-••  T 


AttsMlimeiit« 

bond,  judgment  on ••••••••••••••••••••••••••••••••  61 

claim  by  third  person.  •••• •• • •••.  50 

execution  of  jndigment •...••• • 135 

generally  • • ...,19  56 

interpleader 68 

inventory  of  property  attached,  marshal'a  fees ITS 

inventory,  service    48 

{'udgment  when  summons  not  personally  served 55 

evy,  certificate  of  sale 45 

effect  of 45 

manner  of  making •••. ••.•••.•••.•  45 

marshal,  actions  by • ••••  47 

property,  certificate  of  defendant's  interest.. 46 

inventory 43 

reclaimer  of  ••••••••••• •• •  56 

subject  to  levy. 44 

return   by   marshal 53 

security,  motion  to  increase .••••••  54 

Summons,  ^  judgment  when  not  personally  served 55 

service    . . . . .  .^ • 49 

supreme  court,  practice  in  applicable .••••...• 67 

Sureties,  exception  to  and  justification  of. 56 

undertaking  by  defendant  to  reclaim  property ••••  49 

by  plaintiff 43 

when  warrant  vacated,  action  on 52 

warrant,  execution 43 

fees  on  issuing • 173 

grounds  for  granting • .•••. 40 

issuance 6 

issuance   and   contents • 41 

warrant,  service 48 

marshal's   fees • *•••.•••  17S 

vacatinjg   or   modifying... • ••  54 

when  grantea ....•.•.••:• «••..••••• 


Atte-ndmntm, 

rules  for  duties ••••.«••••••••••••••••••••••••         8 

Attomer* 

defined •.•.•••••.•>•••-•••••••••••••••••••••••••     IV 

Ball.  ■• 

discharge  of  person  under  Arrest • 94-30k      38 


INDEX  TO  MUNICIPAL  COUET  CODE. 

BAakraptey* 

no  costs  on  defense  otm» ••••••• ..•••••.•• •..     165 

bond,  action  opod ••..••••.;•• 6 


• 


jurisdiction  •••.•••••••••••••••••••••••••••••••••••••••         6 

Bills  of  P»rtl««lstm. 

when  party  may  demand* •••• ••••••••••• 78 


jail   liberties    .« 84 

judgment  on  bond  given  in  case  of  attachment 51 

marshals'    146 

actioBs  on    147 

filing  transeripc  of  judgment 148 

reduction  on  payment  of  judgment. 149 

renewal    150 

O. 
Cstlendar  Praeti«e« 

rules #••• «•••..•.••  8 

Chattels* 

coats  on  recovery 164 

interpleader  in  action  to  recover  vpon 27 

issuance  of  warrant  to  seize 6 

jurisdiction  in  action  for  recovery  of *..  6 

liens  on»  actions  to  foreclose 70-77  * 

foreclosure,  affidavit    72 

application  of  article  4.... ••.•....•  77 

judgment    74 

marshal's    power    under    execution •  75 

reclaimer  of  chattel ••••  76 

sureties,  exception  to  and  justification  of 76 

undertaking    •....  72 

warrant  of  seizure 71 

when  conversion  or  replevin  not  maintainable ....  73 

what  deemed 70 

replevin .57-60 

OiTll  Coatempta* 

what    to   apply 13 

« 

Cl«vk. 

defined 170 

Clerks. 

duties    148 

rules  for ••  8 

fees  as  disbursements •  •  •  170 

f generally    178 

egal    148 

property,  etc.,  to  deliver  to  successor •••••«•  148 

•  •      records  and  papers,  destruction • 144 

Cade  of  Ci-rll  'Proeedare* 

sections  not  applicable ••••••••••••••••••••  188 

Cdmaieaeeiaeat'ot  Aetfl<»a.* 

commencement  of  action ••••••••••••••••••  IB 

CfoaiBiieeloa  to  take  Testtnaoay. 

See  "  TnTZHOMy." 

Coaaplalat. 

rcquisitet   •••••• ••••••••••••••  f$ 


r 


INDEX  TO  MUNICIPAL  COURT  (JODR 

CotteiUatioii* 

rules  for  establiahment  of  system •••••  8 

Goaeiliatlott  and  Arbitration. 

jurisdiction     ••••.•.•.•.  6 

Contempts. 

criminal    and   civil • •••.••.•  13 

Contracts. 

attachment  in  action  for  breach ., • .••••..  40 

copy  when  deemed  part  of  pleading 7$ 

interpleader  in  action  to  recover  upon 27 

jurisdiction     , «  6 

Corporations. 

actions  by  or  against •.••••...  6 

foreign,  warrant  of  atta<:braent  in  act>oiia  against 40 

order  that  issues  be  tried  upneceasary  i«  sction  against 94 

Costs. 

See  also   "  DzSBtTMKMBNTS.** 

allowed  by  court ••••.•.  IfTT 

appeal,   amount   upon 172 

bankruptcy,  not  allowed  on  defense  of M5 

^ardian  ad  litem  not  responsible  lor 28 

increased,  when  defendant  entitled 168 

state  and  citv  action,  not  allowed 175 

sums  allowed «...  184 

taxation    160 

review     171 

working  woman,  in  action  by -88 


amount  recoverable 86 

governed  by  provisions  applioabte  to  sapteme  court 84 

joinder  and  severance 83 

reply  to 8T 

Conrt. 

continued 1 

forms,   rules  for • 8 

hours  when  open 8 

jtirisdtetien  of  actiom  sod  proceedings  had  August  81,  1915. .  8 

officers,  rules  for  duties 8 

organization 1—18 

parts,  assignment  of  jastiees. 7 

establishment   7 

rules  for  designation 8 

practice,  rules  for 8 

rules,  adoption 8 

seals   11 

time  and  place  of  holding 10 

0<^^rt '  HonsMU 

equi^ent,  how  famished •• •• IS 

justices  to  have  access  to. 12 

Criminal  Cont^Khptli. 

what    to    apply ...••« ••••.••«••»«•••••••••  1^ 

Criminal  Conversation. 

jurisdiction • «•••••••••.•••••••••«»•••«•  8 

Decision. 

time  for  rendering^ ••.. ••.....  118 

1884 


INDfeX  TO  ilUNIClPAL  COURT  CODE. 

Defaulta.  I 

jarisdkttcm .' 6 

DrilnttlonM. 

words   used •,••••....•  171) 

Depoiiitloits. 

Sec.  ^lap  *•  Te^TlMONY  **....,, 106-116 

of  parties  or  persons  expecting  to  be  parties  to  an  action....  27 

I            compenaation   of   commiasionors  as  diaburaementa* 170 

.  Dlsbnrseaaentfi. 

•S*c  also  ••  CbSTl" 

allowable    170 

taxation    169 

reiriew    171 

District. 

defined    179 

Districts. 

described    5 

justices,  number  in  each  district 6 

B. 
KmploT'ces. 

rules   for   duties 8 

Bmployee's  Action* 

no  fees 174 

Bvldenee. 

See  "  Testimony." 

SSxccntloA. 

against  person  of  defendant 137 

appeal,  stay  pending 159 

arrest  ,of<  dctendaht 18.3 

attachment   135 

iiuuftnce,   effect    131 

l^int  d(A)tors,  proceedings  against 132 

nids[ment.  dodeetins-  in  another  county 133 

-leTymg,  marshal's  fees 178 

•marriml.  authority 135 

-liabiHty  to  execution  creditor 141 

•     judgment  against 134 

mechanic's  lien,  authority  6f  snerifr 130 

real  property,  advertising  for  sale,  marshal's  fees 178 

renewal    1 38 

.requisites    185 

return    135,  142 

time  •  limit 140 

transcript,  effect  of  filing 131 

wage  earner,  in  favor  of 139 

'when  and  bow  issued 180 

•  * 

Bxecntors. 

actions  by  or  against  foreign * . . .  6 

KaUc  Inni#ls«iiiit^flrt. 

jurbdSction     6 


. 


clerks  generally 178 

clerks  to  collect  and  pay  over 148 

employee's  action,   not  allowed 174 

marshals 178 

state  and  city  action,  not  allowed 175 

stenographers 177 

witaewcs   ■ . « •  1 1  • « 17^ 

1B8S 


INDEX  TO  MUNICIPAL  COURT  CODS. 

Flaea.  , 

actions  to  recover,  venue.  ..•••••••••••••••••••»•  •.••«••••       IT 

jurisdiction •••••••••««•«•••••••••         € 

Forass. 

summons    • •••••••••••••••••••••••••••••       9^ 


Forass  and  Praotlees.  ^ 

rules  ••• • ••••••••••••••••••••••••••••••••  S 

Onardlma  «d  lilteas. 

appointment,  when  and  how  to  be  made. ••••••••••••••••«••  86 

H. 
Hours. 

when  court  to  be  open ••••••••••••••••••«•  8 

Hnabaad  or  "WlXe. 

jurisdiction  in  action  for  loss  of  society. •••••••••••••••••••  6 

I. 
lBOOiiiii»etettt«. 

actions  by  or  against  committee*. •••.••  •••••••••••••••••••  4 

Interpleader. 

I^enerally    ••••..•••••••••••••••  27 

in  case  of  attachment •.•.••••••••••••••••  88 

Interpreters. 

rules  for  duties •• ••••••••••••«••  8 

Issue. 

joinder  of • •••••••••••••••••••  t8 

J. 
4ail  SSseapes. 

jurisdiction  of  action  to  recover  damagea  !»••••••••••••••«  8 

Judvmeats. 

amendment 8»n^l8SU  158 

appeals   • a •«••••• •••••■•■•••••••••...•••••••.•••••««9^  19^ 

arrest,  when  defendant  liaUe  to ••••••  128 

by  default • ..••••••••  88 

opening: 129 

confession,  fee  for  entry ._ •.••.•••  ITS 

docketing  in  another  county,  effect ••••.•••.•  133 

in  general • •.•••••••  125 

offer  of •  «  81 

presumption   of  regularity •••••••••••  180 

satisfaction •.••••«•••.••••••••  142 

several    ••••••••••••  127 

time  for  rendering • •••••••••  119 

upon    pleadings •■.«...••••••••••  81 

vacating    . . .  .^ » ^  .S*  129 

wage  earner,  in  favor  of .••••..  188 

Jnrlsdletion. 

abandonment  bond,  action  brought  by  commissioner  of  ptxUie 

ch&rities.  or  overseer  of  the  poor 8 

actions  and  proceedings  of  municipal  court  had  on  August  81. 

1915 6 

actions  for  amounts  not  exceeding  $1,000 8 

included    8 

administrators,  actions  by  or  against  foreign 8 

arrest,  issuance  of  order € 

assault    8 


INDEX  TO  MUNICIPAL  COUET  CODB. 

JurladlctloB  ^  Continued. 

•tuchment,  issuance  of  warrant •• •  6 

bastardy  bond,  action  upon 6 

battery    • 6 

chattel,  issuance  of  warrant  to  seize 0 

hen  on,  foreclosure 6 

recovery  of   • • 6 

city  of  New  York,  actions  by  or  against 6 

conciliation  and  arbitration. 6 

contracts 6 

corporations,  actions  by  or  against ' 6 

criminal  conversation   .« 6 

defaults,  to  open 6 

executors,  actions  by  or  against  foreign 6 

false  imprisonment  •••• ••••••• 6 

fines   • f* 6 

generally 1-16 

husband  or  wife,  action  for  loss  of  society 6 

incompetents,  actions  by  or  against  committee 6 

jail  escapes,  action  to  recover  damages  for 6 

judgment,  vacation  or  amendment 6 

libel    ; 6 

malicious  prosecution  ..•••• • ••...  o 

marshal,  action  on  bond • •  6 

mechanic's  lien   •..••• 6 

new  trial,  to  grant.  ••••••..  ^. 6 

objections  to   • •« 88 

order,  vacation  or  amendment • 6 

partners,  action  to  determine  accounts.  ••• •• 6 

penalties 6 

personal  injury   • • 6 

process,  vacation  or  amendment.  •• 6 

property,  injury  to ; 6 

replevy.  Issuance  or  vacation  of  requisition 6 

seduction    •.,. 6 

slander * 6 

stays,  granting  or  vacating <V 

summary  proceeding  for  recovery  of  possession  of  real  property.  6 

verdicts,  to  direct  or  let  aside.  •• .•••• ••  0 

.  J«ronu 

See  "JuEV." 

Jmry, 

See  also  "  Trial.** 

fees,  as  disbursements. •••••••••••i*. •••••• 170 

for  jury  of  twelve >•••••• ••••••  120 

on  aemanding  jury  trial • 173 

payment   ••• 118 

Jurors,  qualifications,  drawing^  compensation - 121 

number    • 120 

special  list  122 

trials  by *-. 123 

terms 121 

trial,  how  obtained • ..••••••••.•••••••  118 

verdicts,  modif jring  or  vacating. •,..••.•••• •••••••••  129 

Jiustiees. 

acknowledgments,  power  to  take •••••  2 

assignments    7 

board  of,  destruction  of  records  and  papers 144 

how  constituted 7 

meetings 7 

powers    7 

president 7 

powers    7 

quorum 7 

rules  defined 179 

rules  of  court,  adoption ; 8 

lecretaiy    • • 
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4ii«tlees  — >  Continued. 

continued    1 

court  houses,  access  to 12 

death  or  removal  not  to  affect  proceedingB 9 

depositions,  power  to  take 2 

number  . '. -. 5 

oath  of  office 2 

oaths,    power  to   administer 2 

quali^cations    2 

salaries    3 

terms    1 

vacancies    4 

tim.'vwm  Revealed. 

sche<iule p  1579 

specified 184 

Libel. 

j  urisdiction     6 

Lilens. 

See  also  "  ChattBLS." 

foreclosure,  costs 164 

H. 
Mftlldoas  Prosecntton. 

jurisdiction     * 6 

Marshal. 

action  on  bond 6 

actions  by  in  case  of  attachment 47 

.appointment    145 

bonds    146 

actions  on 147 

filing  transcript  of  judgment. 146 

reduction  on  oayment  of  judgment 149 

renewal    150 

continued    145 

duties  to  be  performed  without  fees 17^ 

execution  on  judgment  against 1^ 

fees  as  disbursements 170 

generally     178 

liability   to  execution  creditor 141 

money  received,  pavment  over 1^ 

power,  duties  and  liabilities 151 

removal    15<^  15S 

residence *.  145 

suspension    152 

terms 145 

vacancies    145 

Mechanic's  Lien. 

execution  upon  jud^^ment 130 

jurisdiction 6 

Moneys. 

rules  for  collection  and  disposition 8 

Motion. 

time    for   deciding 119 

Manlcli>al  Court  Code. 

construction     180,  182 

presumption  of  regularity  of  provisions IW 

sections  of  code  of  civil  procedure  net  applicable I<t3 

short    title    1S3 

when  to  take  effect 18< 

»W9 
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Hi 
New  Trial. 

granting 120 

jurisdiction 6 

New  York  Cltr* 

action  by  or  against 6 

venue 17 

no  fees  or  costs  against  .in  action  for  penalty 175 

New  York  St«te. 

no  fees  or  costs  against  in  action  for  penalty 175 

Notice  of  Trial. 

service    • 96 

O. 


• 


rules  for  duties 8 

vacancies*  saving  clause 181 

Orders. 

appeals 154 

amendment    98,  129 

to  perfect  appeal 158 

intermediate,  review    155 

presumption  of  regularity «.......'..-  180 

vacating    ......< 129 

vacation  or  amendment   6 

Overseer  of  tlie  Poor. 

action  on  abandonment  bond 6 

P. 

Parties. 

death,  effect  on  appeal 1^ 

joinder    .    .    . >..»..«. 

depositions  of  parties  or  persona  expecting  to  bt  parties 

Partners. 

jurisdiction  in  action  to  determine  accounts '6 

Parts  of  Court. 

assignment  of  justices ^  > >.  i  7 

establishment    •  •  •  •, 7 

rules  for  designation 8 


actions  to  recover,  venue 17 

endorsement  of  summons ^  . ,  24 

jurisdiction 6 

Personal  Injnry. 

jurisdiction 0 

Physical  BSzamlnation. 

order  for 117 

how   made    lit 

Plstee  of  HoldinflT  Court. 

place  of  holding  court : 10 

Pleadings. 

actions,  how  commenced 78 

amendment 93 

costs 107 

answer,  contents    83 

extension    78 

objections  which  may  be  taken  by SO 

requisites    78 

service » 83 
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PIcaAUis*  —  Coatinned. 

bills  of  fMirticuIars 7S 

construction ^ d3 

contracts,  copy  deemed  part  of 78 

corporations,   order  th'at  issues  be  tried  unnecessary  in  action 

acainst IM 

coats  upon  ajnendment 167 

counterclaim 84 

amount  recoverable 86 

joinder  and  severance 83 

reply  to    87 

generally 78-94 

uaue,  Wben  joined    78 

joinder  of  causes  of  action 79 

judgmant  by  default 80 

offer  of   81 

upon   pleading    91 

jurisdiction,    objections    to '  88 

objections  to 88 

disposal  of .^ 90 

severance  of  causes  of  action 79 

signature  when  deemed  genuine 92 

special  appearances 78 

statement  when  service  commenced  by  summons  only 78 

written,  court  may  direct  filing 7S 


prosecuting  or  defending  as,  when  allowed 2S 

to 15 


amendment 99 

service,  where  may  be  made 14 

vacation  or  amendment • 6 


cause,   how  brought  on  for  trial 95 

notice  of  trial •• « 96 

Property^  Injury  to^ 

jurisdiction « G 

ProTlalonal  Reme41e« 29-38 

Public  Chstritieay  Comuiiaaloner  of. 

action  on  abondonmcnt  bond 6 

R. 
Real   Property. 

jurisdiction  in  summary  proceeding  for  recovery  of 6 

Reoorda. 

clerks  to  keep 143 

rules S 

destruction    144 

Revnlurlty  of  this  Act. 

presumption  of : . . . .     180 

Repealer 184 

Reple-Fln 57-6S 

affidavit -V* 

chattels,  defendant  may  demand  judgment  for  return 60 

defendant's   reclaimer    63 

when   may  be   replevied 5* 

foreclosure  of  lien  on  chattel,  when  not  maintainable 73 
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Bc»leTt«  —>  Continued. 

xcquiattioo ^ 50 

fees  on  iMuing 173 

how.  executed  and  served 00 

issuance 6 

return  to 61 

service,  marshal's  fees 178 

vacation    6 

sureties,  exception  to 62 

justification 62,  65 

qualification    64 

und^rtakiog 58 

allowance < 66 

to  indemnify  marshal 67 

when  action  will  lie 67 

defined   179 

R«le«  of  G#«rt» 

adoDtion  bv  board  of  tustices. 8 

subjects^  of 8 

subnnasion  to  aiid  approval  of  justices  of  supreme  court 8 

8; 

SsfcTtnv  Ol»«0« 181 

Seal*. 

clerks  to  keep 143 

descriotion  ot  seal  for  each  district 11 

how  furnidied 11 

Seeretarir  of  Board  of  Jnstleea. 

appointment,  comp^sation,  duties 7,  8 


jnriadictiott    6 

Short   THlo    185 


when   deemed  genitlae; 92 

flnsimder. 

,  jurisdiction     %......  6 


Sti 

granting  or  vacating ..•..•••.«..  6 

atomovraplierfl* 

fees 177 

rules  for  duties • .  8 

Submlaalon  of  oontroverar  upon  Agreed  facta. 

trial  upon  . . '. 124 

Sitbpoeiim. 

attachment  against  defaulting  witness , 99 

duces  tecum 97 

defaulting  witness,  liability 100 

issuance    JJ 

service    .  * -  •  ^  *  >  ^° 

marshal's  fees    178 


Ivmnaary  Prooeedimv*. 

jurisdiction     • •  •  •  • 5 

marshal's  fees   1*8 
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amendment • •-• •••••^•••. •••••••.  tt 

endorsement  in  action  for  penalty •••...••••..  24 

execution  against  the  person,  endorsement* 25 

filing 22 

fees 173 

form  of • 20 

requisites    19 

service  in  case  of  attachment. 4S 

method   21 

proof    22 

substitutes  for  personal 23 

who  may  serve 22 

Bupreaae  Court 

conformity  to  practice*. • ..•• 15 

Si&retie«. 

exception  to  and  justification  on  appeal •...••••  160 

T. 
Teatlmouy. 

commission  to  take 10O-l<^ 

execution  and^  return  of  commission 109 

open  commission   • 103 

power   of   commissioner ••  104 

when  to  issue 102 

depositions 1041-110 

adjournment  of  examination 112 

efifect  of 110 

examination,  manner  of  taking 114 

order  and  affidavit,  service Ill 

order  for  examination » * • ..••.  109 

punishment  for  disobeying  order 110 

refusal  to  answer .' 114 

return 114 

suppression 106 

to  perpetuate 107 

affidavit  on  application 108 

when  read  in  evidence 115 

witness  detained  in  prison,  examination 113 

witnesses'  fees 110 

phvsical  examination 117 

submission  of  controversy  upon  agreed  facts 124 

Tlnae  of  HoldlAff  Court 10 

Trial. 

See  also  •*  JVBX" 

adjournments ••• 06 

costs   16T 

fee  at  beginning 173 

how   brought   on 9>> 

jury,  how  obtained US 

new,   granting    120 

notice  of • 05 

submission  of  controversy  upon  agreed  facta 124 

T. 
Venue. 

actions    Jj 

transfer JJ 

New  York  city,  actions  by  or  against l*^ 

Bpedal  cases • *« 

Verdicts. 

jarisdictton  to  <Hrect  or  set  aside •• 0 
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•••• . 

judgment  and  execution  in  favor  of ••••^%%.     139 

See  also  "  Tmtiicoht."  •  •  . . 

attachment   against  defaulting •.'•«•  99 

defaulting*  liability «...  100 

fees     .;..-.»..  176 

as  disbursements /. . ,"', .     170 

*  *  ••• 

'Worklmv  'Womaa. 

costs  in  action  by '.',%%% •  •     168 
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